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OSCE/ODIHR Opinion on the Draft Amendments to thew on Civil Service of Ukraine

l. INTRODUCTION

1. On 29 April 2016, the OSCE Office for Democratistitutions and Human Rights
(hereinafter “OSCE/ODIHR”) received a request frothe Ukrainian Parliament
Commissioner for Human Rights (hereinafter “the @ussioner”) to review the Draft
Amendments to the Law on Civil Service of Ukralreedinafter “Draft Amendments”).

2. On 4 May 2016, the OSCE/ODIHR Director respondethts request, confirming the
Office’s readiness to prepare a legal opinion ore tbompliance of the Draft
Amendments with international human rights standandd OSCE commitments.

3.  This Opinion was prepared in response to the aboeationed request.

. SCOPE OF REVIEW

4. The scope of this Opinion covers only the Draft Awh@ents submitted for review,
which are also reviewed within the framework oftagr provisions of the Law of
Ukraine “On the State Service” (hereinafter “theiC8ervice Law”) and the Law on
the Ukrainian Parliament Commissioner for Humanh&fg(hereinafter “Law on the
Commissioner”), as appropriate and relevant. Thostdd, the Opinion does not,
however, constitute a full and comprehensive revaéthe entire legal and institutional
framework regulating the protection and promotidrhoman rights and fundamental
freedoms in Ukraine.

5. The Opinion raises key issues and provides indinatiof areas of concern. In the
interest of conciseness, it focuses more on aréas tequire amendments or
improvements rather than on the positive aspectshef Draft Amendments. The
ensuing recommendations are based on internatiandl regional standards and
practices governing national human rights institesi, as well as relevant OSCE
commitments. The Opinion also highlights, as appat@, good practices from other
OSCE patrticipating States in this field. Moreovieraccordance with the 2004 OSCE
Action Plan for the Promotion of Gender Equalitydaommitments to mainstream a
gender perspective into OSCE activities, the Opirdaoalyses the potentially different
impact of the Draft Amendments on women and fhen.

6. This Opinion is based on an unofficial English #iation of the Draft Amendments
provided by the Ukrainian Parliament Commissioner Human Rights, which is
attached to this document as an Annex. Errors franmslation may result.

7. Inview of the above, the OSCE/ODIHR would likemd@ke mention that the Opinion is
without prejudice to any written or oral recommetimt@as and comments related to the
legal and institutional framework on the protectemmd promotion of human rights in
Ukraine, that the OSCE/ODIHR may make in the future

1 The Law of Ukraine “On Civil Service” was adoptied the Parliament on 10 December 2015, and pulish the Verkhovna Rada of

Ukraine Journal of 22 January 2016; it entered fiotoe on 1 May 2016.

Law of Ukraine “On the Ukrainian Parliament Corssioner for Human Rights¥e776/97 of 23 December 1997, as amended by the

Law Ne 274-VI (274-17) of 15 April 2008, is available at

http://www.legislationline.org/download/action/dolwad/id/4127/file/Ukraine_NHRI_law_1997_en.pdf

3 See par 32 of the OSCE Action Plan for the Praonoof Gender Equality adopted by Decision No. #4/MIC.DEC/14/04 (2004),
available ahttp://www.osce.org/mc/23295?download=true
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.  EXECUTIVE SUMMARY

8. At the outset, it should be noted that the Draftelaiments are very welcome, as they
seek to introduce a legal framework applicabldheo@ommissioner’s staff that exempts
them, to a certain extent, from the general rule<igil service. This is positive, as it
aims to enhance the Commissioner’s autonomy taitegnd manage his/her own staff
- which constitutes an essential guarantee ofiistdution’s independence — and avoids
the risk that the institution may be perceived @sdp under the executive’s control.

9. At the same time, the Draft Amendments would bérfefim some changes, to better
protect the Commissioner’s institutional indeperagefrom any external interference
during recruitment processes and regarding gerfmnatan resources management
issues, and to ensure a pluralist and gender-bedastaff composition at all levels.

10. In order to ensure full compliance of the Draft Ardenents with international standards
on NHRIs and good practices, the OSCE/ODIHR makies tollowing key
recommendations:

A. to supplement the Draft Amendments to specify that:

- the Commissioner or a special competition commigesompetent to define
qualification requirements and selection criterom the Head and Deputy
Heads of the Commissioner’s secretariat; [par 31]

- the recruitment of other senior-level category Asipon within the
Commissioner’s Office should also be undertakethbyOffice; [par 32]

- the Commissioner’s staff recruitment processes @ven to all, clear,
transparent, merit-based and lie within the soterétion of the institution;
[par 32] and

- the Commissioner will exercise the competencesdisinder Article 15 of the
Civil Service Law, including dismissal, discipliyarpowers, career
management and professional development of algoageA civil servants
working for the institution. [par 34]

B. to outline in the Draft Amendments:

- the possibility for the Commissioner to derogatafrthe national policy on
civil service mentioned in Article 13 of the CiBlervice Law when deciding
on its staffing needs and organizational priorjtjpar 22]

- an exemption from the qualification requiremensseld in Articles 19 of the
Civil Service Law regarding category A positions énsure that no prior
experience within the public service is requiredewhapplying for such
positions within the Commissioner’s Office; [par] 24

- an explicit exception to the general civil servezary scales and benefits that
could be applied by the Commissioner in order ttaine competent
professional expert staff, while taking into accousimilar levels of
responsibilities and experience; [par 25]

- that nothing in the Civil Service Law should beempreted as limiting the
functional immunity of the Commissioner’s staff fevords spoken and
written, or actions and decisions undertaken indgtath in their official
capacities. [par 39]
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12.

C. to specify in the Draft Amendments that while tlemegral provisions of Articles 19
to 35 of the Civil Service Law apply to the selentiof the Commissioner’s staff,
the Commissioner may derogate from certain quabfm requirements and
selection criteria/modalities to ensure gender rma and diversity in the
composition of the NHRI staff at all levels; [p&8-38, and 43]

D. to introduce explicit exceptions to the requiremeat provide identification
documents regarding Ukrainian citizenship as aeopasite for participating in a
public service competition and allow NHRI staffuse other languages, including
minority languages, when performing their dutigsgrg 45-46] and

E. to consider introducing temporary or special measup pursue greater gender
balance and diversity in the staffing of the Consiniser’'s Office at all levels, and
address special requirements of employees withbilitses pursuant to the
principle of reasonable accommodation. [pars 43-44]

Additional Recommendations, highlighted in bold,ealso included in the text of the
opinion.

IV. ANALYSIS AND RECOMMENDATIONS

1. International Standards on National Human Rights Irstitutions

National Human Rights Institutions (hereinafter “RI4”) are independent bodies with
a constitutional and/or legislative mandate to gebtand promote human rights. They
are considered to constitute a “key component &cafe national human rights
protection systems and indispensable actors for dhstainable promotion and
protection of human rights at the country leveThus, NHRIs link the responsibilities
of the State stemming from international human tegbbligations to the rights of
individuals in the country. Although part of thext&t apparatus, NHRIS’ independence
from the executive, legislative and judicial braestensures that they are able to fulfil
their mandate to protect individuals from humarhtsgviolations, particularly when
such violations are committed by public authoribedodies.

The main instrument relevant to NHRIs at the irdtional level are the United Nations
Principles relating to the Status of National lngtons for the Promotion and Protection
of Human Rights (hereinafter “the Paris PrincipJesWhile they do not prescribe any
particular model for NHRIs, they outline minimunastiards in this respect, including a
broad human rights mandate, autonomy from goverhngeiarantees of functional and
institutional independence, pluralism, adequateoue®s and adequate powers of
investigation. Regarding specifically the compasitand guarantees of independence
and pluralism of NHRIs, Paris Principle B.2 prowdiat “[tlhe national institution
shall have an infrastructure which is suited to $heoth conduct of its activities, in
particular adequate funding [...] to enabléoithave its own staind premises, in order

See UN High Commissioner for Human RighBeport to the UN General Assemb(2007), A/62/36, par 15, available at
https://www.iom.int/jahia/webdav/shared/shared/msiéfpolicy _and_research/un/62/A 62_36_EN.pdf

The UN Principles relating to the Status of Nadiblnstitutions for the Promotion and ProtectidnHuman Rights (hereinafter “the
Paris Principles”) were defined at the first Inttfonal Workshop on National Institutions for theotion and Protection of Human
Rights in Paris (7-9 October 1991), and adoptedJbly General Assembly Resolution 48/134 of 20 Deceni893, available at
http://www.ohchr.org/EN/Professionallnterest/PagestisOfNationallnstitutions.aspx




OSCE/ODIHR Opinion on the Draft Amendments to thew on Civil Service of Ukraine

13.

14.

15.

16.

to be independent of the Government and not beesulp financial control which
might affect its independence”.

The ensuing recommendations are also based onather& Observations issued by the
Sub-Committee on Accreditation (hereinafter “the ASIC and adopted by the
International Coordinating Committee of Nationalrian Rights Institutions for the
Promotion and Protection of Human Rights (here@rafthe ICC”)° which serve as
interpretive tools of the Paris Principlesccording to the SCA, which is also in charge
of reviewing and accrediting national human rigintstitutions in compliance with the
Paris Principles, the Ukrainian Parliament Commissr for Human Rights (hereinafter
“the Commissioner”), the NHRI in Ukraine, is curtigraccredited with status A, which
means that this institution is considered to blyfedbmpliant with the Paris Principlés.

While the Paris Principles do not further detai ibsue of staffing of NHRIs, this is
dealt with explicitly in ICC General Observationgt 2Zand 2.5 on “Recruitment and
Retention of NHRI Staff” and “Staffing of the NHRl Secondment” respectively. ICC
General Observation 1.7 refers to diverse modelsefsuring pluralism of NHRIs,
which include staff that are representative of dieesegments of society; this is
particularly important in an institution headeddne person. The UN Secretary General
has also reiterated the importance of ensuringNlikiRIs enjoy the necessary autonomy
to recruit their own staff members, while ensuropen, participatory and pluralistic
processes when selecting and appointing Staff.

At the Council of Europe (hereinafter “CoE”) levéhe key role of NHRIs and key
principles regulating their establishment and fiorehg, including compliance with the
Paris Principles, are highlighted in various docots® In particular, CoE

Parliamentary Assembly Recommendation 1615 (2003Jedines a number of
characteristics considered essential for any Omingdgution, including the “complete
autonomy over issues relating to budget and staff”.

Finally, in the 1990 Copenhagen Document, OSCHqyaating States have committed
to “facilitate the establishment and strengtherohghdependent national institutions in
the area of human rights and the rule of 1d%w'The OSCE/ODIHR has been
specifically tasked to “continue and increase é¢$f@o promote and assist in building

10

11
12

The International Coordinating Committee for atl Human Rights Institutions (ICC) was establishre1993 and is the international
association of national human rights institutioN$iRIs) from all parts of the globe. On 23 March 80the ICC became the Global
Alliance of National Human Rights Institutions (GAIRI). The ICC promotes and strengthens NHRIs iroetance with the Paris
Principles, and provides leadership in the pronmotnd protection of human rights. Through its Swam@ittee on Accreditation
(SCA), it also reviews and accredits national humights institutions in compliance with Paris Pipies. The ICC may also assist
those NHRIs under threat and encourage the reférhMHRI statutory legislation and the provision ethnical assistance, such as
education and training opportunities, to strengtthenstatus and capacities of NHRIs. 8&p://nhri.ohchr.org/EN/Pages/default.aspx
Latest revised General Observations of the SGAadmpted by the ICC Bureau (hereinafter “ICC Galn®@bservations”) at its meeting
in Geneva on 6-7 May 2013, are available at
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditatiordBuments/SCA%20GENERAL%200BSERVATIONS%20ENGLISH. pdf

See http://nhri.ohchr.org/EN/Documents/Status%20Acde®in%20Chart.pdf and ICC Sub-Committee on Accreditation (SCA),
Report and Recommendations of the Sessid@ctober 2014), page 35 (Section 3.11), availablat
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditatiordBuments/SCA%200CTOBER%202014%20FINAL%20REPORT%20-
%20ENGLISH.pdf

See UN Secretary GenerRleport on National Institutions for the PromotiondaProtection of Human Right8/HRC/27/39, 30 June
2014, pars 104-105, available at

http://www.ohchr.org/EN/HRBodies/HRC/RegularSessi@ession27/Documents/A_ HRC 27 39 ENG.doc

See e.g., CoE Committee of MinistBecommendation Rec(97)14E on the Establishmemdepéendent National Institutions for the
Promotion and Protection of Human Right80 September 1997, available &ttps://wcd.coe.int/ViewDoc.jsp?id=589191
Parliamentary Assembly of the Council of Europe (), Recommendation 1615 (2003) on the Institution ob@sman(hereinafter
“PACE Recommendation 1615 (2003)), 8 September 2@R3ailable athttp://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
EN.asp?fileid=17133&lang=erPACE, Recommendation 1959 (2013) on the Strengthenindngigution of Ombudsman in Eurgpe
adopted on 4 October 2013, availablata://www.assembly.coe.int/nw/xml/XRef/X2H-Xref-#ivPDF.asp?FilelD=20232&lang=en
ibid. par 7.7. (PACE Recommendation 1615 (2003)).

See par 27 of the OSCE Copenhagen Document (18@dijable ahttp://www.osce.org/odihr/elections/14304?downlcade
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democratic institutions at the request of Statet®rialia by helping to strengthen [...]

Ombud[s] institutions™> which should be impartial and independéht.

2. General Comments

The basis and main principles regarding the Comariss's institutional status and role
are provided in the Constitution of UkraiffeThe Law on the Commissioner further
details the modalities of the Commissioner’s appoent and dismissal, as well as the
roles, responsibilities and powers of the insttatiArticle 10 par 3 of the Law on the
Commissioner provides that the Law of Ukraine “Owe tState Service” (hereinafter
“the Civil Service Law"}® shall apply to the Commissioner’s secretariaff stafmbers
and that “[tlhe appointment and dismissal of therSariat staff members shall be
exercised by the Commissioner”. Article 3 par 3¢Bjhe newly adopted Civil Service
Law expressly excludes from its scope the Commigsi@nd his/her representatives,
but not the Commissioner’s Heads and Deputy Hea8gsaretariat and staff.

In that respect, it is worth noting that the Offickthe UN High Commissioner for
Human Rights (OHCHR) has expressed concerns reggtiis new Civil Service Law.
More specifically, it considered that “authoriziagspecial commission to nominate the
Chief of Staff of the [Commissioner’s] Office andt#ling that person to appoint other
staff members of the institution [...] is inconsidtenith the provisions of Paris
Principles relating to the autonomy and independen€ national human rights

institutions”?’

As noted in ICC General Observation 2.5, an NHRIuSinhave the authority to
determine its staffing profile and to recruit itsvro staff’. At the same time, most
countries have human resources policies pertaiairiigeir public services that apply to
all public agencies and entities, including NH&4t is generally considered that in
such cases, NHRIs should nevertheless benefit fiocertain flexibility in applying
public service rules on recruitment and career adement.” More generally, an NHRI
does not only need to be independent, but it migst lze “seen” to be independéfit.
NHRI members and staff should not be too closelyneated to the public service or
considered or perceived as government emploffebving the Civil Service Law

13

14
15

16

17

18

19

20

21

See par 10 of the Bucharest Plan of Action fomBating Terrorism (2001), Annex to OSCE Minister@@buncil Decision on
Combating Terrorism, MC(9).DEC/1, 4 December 2G8Ailable ahttp://www.osce.org/atu/42524?download=true

See e.gop. cit.footnote 2, par 42 (second indent) (2004 OSCEohc#Ian for the Promotion of Gender Equality).

As amended in 2014, available at
http://www.legislationline.org/download/action/dolwad/id/5492/file/Ukraine_Constitution_am2014 _efi.gdticle 55 par 3 states that
“[e]veryone has the right to appeal for the pratecof his or her rights to the Ukrainian Parliam@ommissioner for Human Rights”;
Article 85 (17) specifies that the Parliament appoto office and dismisses from office the Cominissr, as well as hears his or her
annual reports on the situation with regard todhservance and protection of human rights and émedn Ukraine; and Article 101
provides that the Commissioner “exercises parlidergrcontrol over the observance of constitutidmainan and citizens' rights and
freedoms”.

The Law of Ukraine “On Civil Service” was adoptied the Parliament on 10 December 2015, and puddigh the Verkhovna Rada of
Ukraine Journal of 22 January 2016; it entered fiotoe on 1 May 2016.

See UN OHCHRReport on the Human Rights Situation in Ukra{té November 2015 to 15 February 2016), par 188ilable at
http://www.ohchr.org/Documents/Countries/UA/Ukraii8th HRMMU_Report_3March2016.pdf

OHCHR,Handbook on National Human Rights Institutions sthiity, Principles, Roles and Responsibilitfig610), page 156, available
athttp://www.ohchr.org/Documents/Publications/PTS-¥R8IHRI_en.pdf

ibid. page 156 (2010 OHCHR Handbook on Nationairidn Rights Institutions). See alddNDP-OHCHR,Toolkit for Collaboration
with National Human Rights Institutions  (December 2010), pages 173-174, available at
http://www.ohchr.org/Documents/Countries/NHRI/1983BIDP-UHCHR-Toolkit-LR.pdf

ibid. page 39 (2010 OHCHR Handbook on NHRIs). See alS&;EJODIHR-European Commission for Democracy throuaiv of the
Council of Europe (Venice Commissiodpint Opinion on the Law on the Protector of HunRights and Freedoms of Montenegro
adopted by the Venice Commission at its 88th Pler@ession (Venice, 14-15 October 2011), pars 12ad 29, available at
http://www.legislationline.org/documents/id/16665.

International Council on Human Rights Policy a®HCHR, Report on Assessing the Effectiveness of Nationahdth Rights
Institutions(2005), page 8, available fatp://www.ichrp.org/files/reports/18/125 reportipd
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regulating recruitments and terms and conditions ewshployment within the
Commissioner’s Office may also have an impact enpérceived independende

operate independently from the government, whichass important as its real
independencé

The Draft Amendments aim to supplement the Civilvise Law with a new provision
that would regulate staffing, including the hiriafthe Head and Deputy Heads, within
the Commissioner’s secretariat. This is a welcoteg,ssince the Draft Amendments
seek to introduce a legal framework applicable téR\ staff that derogates from the
general rules on civil service. Otherwise, subjectNHRI staff to such general rules
may not only limit the autonomy of the Commissiot@mrecruit and manage his/her
own staff - which constitutes an essential guamofethis institution’s independence -
but could also potentially lead the public to péreethe institution as a part of the
general public service and wholly dependent orexttbjo the direction/supervision of
the executive.

3. NHRIs’ Autonomy in Human Resources Management

3.1. Overall Autonomy in terms of NHRIs' Staffing?olicy and Organizational
Priorities

Article 3 of the Civil Service Law outlines the g@of the law, and in its par 4 refers to
a “Central Executive Body in Charge of the Develepinand Implementation of a
National Policy on Civil Service”, whose roles am$ponsibilities are further detailed
in Article 13 of the Civil Service Law. Such funmtis include, among others, the
development and implementation of the nationalqgyofor the civil service, drafting
regulations on the civil service and defining tleeas for professional training of civil
servants; this body is also in charge of developmgonsultation with the Commission
on Senior Civil Servicé® the professional requirements applicable to cagedocivil
servants (Article 13 par 3 (18)).

As acknowledged by the SCA, an NHRI should in pplec have the power to
determine its own staffing requirements based ®onganizational priorities and should
then be able to hire its own staff accordinglfthe new Article 91 par 1 of the Draft
Amendments specifies that the hiring, career amachitation of civil service in the
Commissioner’'s secretariat are regulated by thel Gervice Law, the Law on the
Commissioner and international standards on NHRdsyever, it does not expressly
provide a possibility to derogate from the aboveitimmed national policy. If this
policy is broad or general enough, then this may mecessarily impact on the
Commissioner’s overall autonomy in terms of stafimagement and organizational
priorities. At the same time, in recognition of tiemmissioner’'s autonomy to manage
its own staff according to its needs and priorjtiesay still be advisable to introduce

in the Civil Service Law the possibility to deroga¢ from the national policy on civil
service for the staffing of the Commissioner’s oftie, and other independent bodies

22
23

24

Op. cit.footnote 6, page 39, General Observation 2.5 (B&@eral Observations).

i.e., a body composed of eleven representatineliding a representative from the Parliamentehrepresentatives of the executive,
one representative of the National Agency for trevention of Corruption, one representative of $itete Judicial Administration, one
representative of trade unions and employers’ wnamd four representatives from NGOs or academiic(é& 14 par 2 of the Civil
Service Law); the Cabinet of Ministers shall apgrie membership (Article 14 par 3 of the Civil Bee Law).

See e.g., ICC Sub-Committee on AccreditatRaport and Recommendations of the Seqditarch 2012), pages 13-14, available at
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditatiomdBuments/SCA%20MARCH%202012%20FINAL%20REPORT%20ENGY4|
TH%20ANNEXURES.pdf
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The Commission on Senior Civil Service also appsotree list of positions for any
public entity upon the proposal of the Head of @ieil Service of said entity (Article
15 par 6 of the Civil Service Law). Given that dwmposition of this body is approved
by the Cabinet of Ministers, having the Commissapprove positions within the
Commissioner’s Office could limit the Commissiorseiautonomy in relation to the
organization and staffing of his/her Office. Inghiontext, it should be noted that the
SCA has considered as problematic the requirenoerdrf NHRI to obtain the consent
of an executive body in relation to the numbergm#e and conditions of staff
appointment$® or where the employment of new staff was subjecepproval of
government-led bodi€§.More generally, the SCA has also raised some coasehere
legislation did not empower an NHRI's governing o recruit its entire staff,
including its Director, Deputy Director and thensatb-ordinators! It is thus welcome
that the new proposed Article 9ar 6 of the Draft Amendments specifies that disth
of positions shall be approved by the Commissiqunaderstood as a derogation to the
general rule stated in Article 15 par 6 of the C8ervice Law).

Article 20 par 2 (1) of the Civil Service Law spiges that persons applying for
category A civil servant positions need to havevegra certain number of years in
public administration (Article 20 par 2 (1)). Foogitions of B and C categories, the
requirements appear to be more flexible, as pripegence in non-public entities also
appears to be acceptable (Article 20 par 2 (2)(&nWd When applying this to staff for
NHRIs, then it should be noted that such instindichould not be obliged to recruit
staff from the public service. Rather, NHRIs shobé/e the possibility of hiring staff
also from outside the civil service, and relevagislation should permit the NHRI
leadership to set its own by-laws in this redattiat would include selection criteria
and modalities for recruitment to ensure that tlesthgualified candidates apply, and
are hired for NHRI positionS. Indeed, the SCA has expressed concerns where only
civil servants could apply for certain posts witiNRIRIs, noting that this circumstance
could limit the pool for recruitment of qualifieciedidates? and potentially jeopardize
the professionalism of the NHRI. Given NHRIs’ oughd, investigating and reporting
roles, it is particularly important that their gtafofile is merit-based, gender balanced
and representative of the populations they seivis; rhay require setting derogatory
qualification requirements and recruiting a varietypersons beyond those already
employed in public administratiohh. The Draft Amendments shoulspecify that
requirements different than those listed under Artcle 20 of the Civil Service Law

25

26

27

28
29

30

31

ICC Sub-Committee on AccreditatidReport and Recommendations of the Segdiomember 2008), page5 on the staffing of the Grea
Britain’s Equality and Human Rights Commission, italde at
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditatiomdBuments/2008_November%20SCA%20Report.pdf

ICC Sub-Committee on AccreditatioReport and Recommendations of the Seqditarch 2015), pages 21-22 on the Staffing of the
Protector of Citizens (PCRS) of Serbia, available a
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditatiordBuments/SCA%20MARCH%202015%20FINAL%20REPORT%20-
%20ENGLISH.pdf.

ICC Sub-Committee on AccreditatioReport and Recommendations of the Seséarch-April 2010), page 10, available at
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditatiordBuments/SCA%20REPORT%20MARCH%202010%20-
%20FINAL%20(with%20annexes).pdSee also ICC Sub-Committee on Accreditati@eport and Recommendations of the Session
(November 2015), page 9 on the Staffing of the C@wsioner for Administration and Human Rights (CAHR)Cyprus, available at
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditatiordBuments/SCA%20FINAL%20REPORT%20-%20NOVEMBER%202015
English.pdf and ibid. pages 13-14 on the Staffing of the dfatl Human Rights Commission of Bangladesh (ICC S%ort and
Recommendations of March 2015).

Op. cit.footnote 18, page 148 (UNDP-OHCHR Toolkit for oatldnal Human Rights Institutions (2010)).

Op. cit. footnote 17, page 156 (2010 OHCHR Handbook ondxati Human Rights Institutions). See also ibid.gad3 (UNDP-
OHCHR Toolkit for on National Human Rights Instituris (2010)).

See e.g.op. cit. footnote 25, page 28 on the Human Rights and Osrthad Institution of Uruguay (ICC SCA Report and
Recommendations of March 2015).

Op. cit. footnote 6, page 26, General Observation 1.7 (@®eral Observations). See atsw. cit. footnote 18,page 173 (UNDP-
OHCHR Toolkit for on National Human Rights Instituis (2010)).
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may apply to recruitments to the Commissioner’s Ofite (see also Sectionidfra on
pluralism and diversity).

Regarding salaries and working conditions, ICC @Ga@n@bservation 1.10 provides that
salaries and benefits awarded to NHRI staff shdméd'comparable” to those of civil
servants performing similar tasks in other stattependent institutions. However, in
many countries, public sector salaries may not ydwee adequate or appropriate and it
is recognized that so-called “comparable” salastesuld be a minimum criteriofi.It is
generally recognized as a good practice to hawaiealrather at the upper end of the
public sector’s salary scale, particularly for msdional expert staff, while taking into
account similar levels of responsibilities and aigrece; this is useful not only to attract
and retain competent stdffbut also to ensure their independence from theuixe
when carrying out their work. It is generally reaoended to provide an NHRI, in the
underlying legislation, with some flexibility to ts¢he levels of wages and benefit
packages for its members and staff, especiallyegsibnal expert staff, which may
differ from those of the public service in gene¥akimilar comments apply regarding
rules on career advancement and human resourcesgeraant® The Draft
Amendments should be supplemented to ensure someXibility in that respect.

3.2. Commissioner's Representatives and Senior dlevPositions in the
Commissioner’s Office

According to Article 11 of the Law on the Commigseo, he or she has the right to
appoint his or her representatives using the aactunds approved by the Parliament
of Ukraine. It is understood that so far, the Cossiuner has appointed six such
representative®

Currently, Article 3 par 3 (8) of the Civil Servideaw excludes from its scope the
Commissioner and his/her representatives. The Dyafendments propose to delete
this exclusion, meaning that such representativesldvbe subject to the general rules
applicable to all staff (subject to the proposesv males of Article 91 of the Draft
Amendments). This would not be problematic if thepresentatives’ functional
immunity is not affected and the Commissioner retdull autonomy to appoint his/her
representatives in accordance with an open, traespand merit-based selection
process and also to dismiss them under certainebbfiircumstances.

Article 17 par 1 of the Civil Service Law definefhivoccupies the position of Head of
the Civil Service in the respective public bodiest does not specify who would hold
such a position in the Commissioner’s Office. Tisiset out in Article 91 par 2 of the
Civil Service Law, which states that the Chief ofaf6 (Secretariat) of the
Commissioner’s Office would hold the position of adle of Civil Service for the
Commissioner’s Office; under this latter provisidre/she shall be appointed on the
proposal of the Commission on Senior Civil Servaz the result of a competitive
selection. Moreover, Articles 14 to 16 of the Cidervice Law regulate the

32

33
34
35
36

Op. cit.footnote 17, page 156 (2010 OHCHR Handbook ondiatiHuman Rights Institutions); and ibjphge 174 (UNDP-OHCHR
Toolkit for on National Human Rights Institutior20{0)).

ibid. pages 123 and 152 (UNDP-OHCHR Toolkit for on Nagidduman Rights Institutions (2010)).

ibid. page 152 (UNDP-OHCHR Toolkit for on Natidtrduman Rights Institutions (2010)).

ibid. page 174 (UNDP-OHCHR Toolkit for on Natidtrduman Rights Institutions (2010)).

i.e., Representative of the Commissioner on Social, Bvon@nd Humanitarian Rights; Representative of @enmissioner for
Personal Data Protection; Representative of ther@iesioner on the Rights of the Child, Non-discriation and Gender Equality;
Representative of the Commissioner for Public Retatand Information Technology; RepresentativthefCommissioner for Drafting
Constitutional Appeals and on the Right to Accesslie Information; and Representative of the Consioiser on the Rights of
Internally Displaced Persons (de#p://www.ombudsman.gov.ua/en/page/secretariatésemtatives-of-the-commissionjer/
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29.

30.

31.

Commission on Senior Civil Service, which definee professional requirements for
category A civil servants and conducts the pubdimpetition for such positions (Article
15 par 1 (1) and (2)); it also participates in pnecedure for early dismissal (Article 15
par 1 (3)) and makes proposals to transfer cate§aniyil servants to other positions of
the same, or lower level.

Under the above provisions, the Commission on 3e@igil Service has a direct
influence on selecting one of the most high-levatffsn the Commissioner’s Office, by
defining the application requirements and orgaigjzime competition for the post. This
means that the recruitment of the Heads (and DeHetyds) of the Commissioner’'s
Secretariat (and consequently of the staff) will looger be in the hands of the
Commissioner. These general provisions of the (Geivice Law thereby jeopardize
and potentially infringe upon the Commissionerstoaomy in terms of internal
organization and staffing. This would appear to ipeonsistent with relevant
international standards, as also noted by the OH(H€R par 18uprg.

It is thus welcome that the Draft Amendments destigthe Commissioner as the Head
of the Civil Servicd’ for the Commissioner’s Office, and provide spenialdalities for
the recruitment of the Head and Deputy Heads ofQbmmissioner’s Office, who are
classified as category A civil servants (new Agiélt* par 3). Their selection would be
subject to “competition in compliance with proceekitand conditions defined by [the
Civil Service] Law” (new Article 91 par 4), following a competition conducted by a
specialized committee established by the Commissimew Article 91 par 5).

At the same time, it is noted that the new Arti®l# par 4 merely refers to the
organization of the competition; it is thus not atlewhether the definition of
qualification requirements and selection criter@ud still fall under the competence of
the Commission on Senior Civil Service (as per detil5 of the Civil Service Law).
Should this still be the case, then this would tw# to raise concerns relating to the
Commissioner’s independence. In that respect, @& Bas also raised some concerns
when a government body, and not an NHRI's goverrindy, was vested with the
authority to determine NHRI staff's required skikmd human rights expertid&As
mentioned in pars 21 and 28pra this would mean that a body whose composition is
approved by the Cabinet of Ministers could influetike Commissioner’s work due to
its staffing choices. Moreover, the hiring of swsthff members would then depend on
external processes, which may also lead to poteddiays in staff recruitment thus
impeding the functioning of the institution as aol™ It is thus recommendetb
clarify in new Article 91 par 4 that the Commissioner, or the above-mentioned
committee, shall also be competent to define quathtion requirements and
selection criteria for the Head and Deputy Heads,rad to include in Article 15 of
the Civil Service Law a reference to this exceptianThis aspect is all the more

37

38

39

Article 2 par 1 (3) of the Civil Service Law dedis the Head of the Civil Service as the highesttipa in a given state authority which
exercises all powers pertaining to the public gerin such entity; these powers are defined inckertl7 of the Civil Service Law. Such
a position is important since the Head of Civil\Beg carries out a number of key human resourcestifans, including the organizing
of competitions of category B and C civil servartareer planning and training of said civil sergamontrolling the observance of
discipline in the said public authority, taking @#ens on promotion and disciplining category B &hdivil servants (Article 17 par 2).
Op. cit. footnote 26, page 10 on the staffing of the CefdreEqual Opportunities and Opposition to RacisnBelgium (ICC SCA
Report and Recommendations of March-April 2010).

See e.g., ICC Sub-Committee on Accreditat®eport and Recommendations of the Segdlowember 2013), page 9 on the Staffing
of the Office for the Protection of Citizens of Hai available at
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditatiomdBuments/SCA%20NOVEMBER%202013%20FINAL%20REPORT%2GEI|
SH.pdf and ICC Sub-Committee on AccreditatidReport and Recommendations of the Ses@imvember 2009), page 7 on the
staffing of the National Commission on Human Rights of Chad, available at h
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditatiordBuments/2009 _November%20SCA%20REPORT.padhere the SCA noted
with concern that the recruitment of staff dependedhe will of the Office of the Prime Minister.
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33.

34.

35.

important in light of the need to ensure pluraligithin an NHRI (see Section idfra
on pluralism and diversity).

At the same time, aside from the Heads or Deputydd®f the Commissioner’s Office,
other senior-level positions (category A) withirathOffice would still fall under the
general rules provided by the Civil Service Law @@scribed in par 28uprg. It is
reiterated at this point that an NHRI should hdneelegislative authority to recruit all of
its staff members, including at the senior leVelFor this reasonthe Draft
Amendments should specify that also the recruitmendf other senior-level category
A positions within the Commissioner’s Office shouldoe undertaken by the Office
itself. In any case, such recruitment processes shouldyal beopen to all, clear,
transparent, merit-based and lie within the sole dicretion of the NHRI*! It may be
advisable to also specify these principles under #icle 91* par 5.

It is noted that the Commission on Senior Civil &=, which is in charge of all
competition for category A civil servants, includespresentatives from NGOs and
academia (Article 14 par 2 (8) of the Civil Servicaw), which is welcome. As
recommended under ICC General Observation 1.8, ¢dbnsidered a good practite
consult with all relevant stakeholders, including wil society, when defining
selection criteria to ensure the quality and integty of candidates for NHRI
posts*? The new proposed Atrticle 8par 5 refers to a competition committee, but does
not elaborate on the rules regarding its compasifiois recommended to specify such
rules while ensuring the representation of civil saety, as well as diversity and
gender balance in the composition of such a commgté

Finally, it is not clear from the Draft Amendmem$ether the Commissioner as the
Head of the Civil Service would exercise other psamgith regard to these senior level
positions within the Commissioner’s Office, simikar the functions that currently fall
under the competence of the Commission on Seniait Service (Article 15 of the
Civil Service Law). These includdisciplinary powers, career management and
decisions on training for category A civil servantsOn similar issues, the SCA has in
the past expressed some concern where relevardlaliggn left the appointment,
promotion and dismissal of NHRI staff mainly in thands of an executive entftyIn
principle,NHRI leadership should have competence over thesspects as well. It is
thus recommended to clarify in the Draft Amendmentshat, regarding category A
civil servants, the Commissioner will exercise theompetences listed under Article
15 of the Civil Service Law, including dismissal, @ciplinary powers, career
management and professional development.

3.3. Other Staff

As far as other staff within the Commissioner’si€dfare concerned, the new proposed
Article 91' par 4 refers to their appointment by the Commissiofollowing a
competition carried out in compliance with the mdares and conditions defined by the
Civil Service Law. As stated earlier, the new prsgm Article 9% par 2 specifies that

40

P
42
43

Op. cit.footnote 6, page 38, Justification to General @kz®n 2.4 (ICC General Observations). See algo @p. cit.footnote 26, page
10 on the staffing of the Centre for Equal Oppdties and Opposition to Racism of Belgium (ICC SRéport and Recommendations
of March-April 2010), where the SCA has raised samecerns where an NHRI's governing body was netecewith the authority to
appoint all staff members, including its Directbeputy Director and thematic co-ordinators.

ibid. page 39, Justification to General Observation & (General Observations).

Op. cit.footnote 6, page 21, Justification to General @z®n 1.7 (ICC General Observations).

Op. cit.footnote 26, page 9 on the staffing of the Equabiment Commission of Netherlands (ICC SCA Reaod Recommendations
of March-April 2010). See alsap. cit.footnote 17, page 40 (2010 OHCHR Handbook on NHRIs
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37.

38.

39.

the Commissioner will exercise the powers of Heddthe Civil Service for the
Commissioner’'s secretariat, such powers are ligtedrticle 17 par 2 of the Civil
Service Law.

At the same time, it is not clear whether the dedin of qualification requirements and
selection criteria for category B and C staff valso fall under the competence of the
Head of Civil Service/Commissioner, since Articlé fgar 2 of the Civil Service Law
refers to other provisions of the Civil Service Ldar that purpose. While these
provisions (Articles 19 to 35 of the Civil Servitaw) are generally positive, as they
aim at ensuring open, clear and transparent seteptiocedures, certain requirements
and criteria listed therein may be unduly reswietfor NHRI staff, particularly as
regards the need to ensure the pluralism (seedBedtinfra, particularly pars 45-46
infra on the requirement to provide identification doems to participate in civil
service recruitment and the use of the State laygwden performing duties), as well
as staff competences in the human rights field.

In this context, ICC General Observation 2.4 recemds that NHRIs be “legislatively
empowered to determine the staffing structure, $héls required to fulfil the
Institution’s mandate, set other appropriate aaté¢such as diversity), and select their
staff in accordance with national law”. Additionalit further states that “[s]taff should
be recruited according to an open, transparentnagigt based selection process that
ensures pluralism and a staff composition that ¢gsses the skills required to fulfil the
Institution’s mandate”. As mentioned in par 2Qpra this constitutes an essential
guarantee of NHRIs’ independence, effectivenessalaat promotes public confidence
in the institution** This does not mean that the Civil Service Law wilt apply to the
Commissioner’s staff at all, but that the princgpbnd rules stated therein should only
apply insofar as they do not jeopardize the Comomgs’s institutional independence.

In light of the above, it may thus be advisatdespecify in the Draft Amendments
that while the general provisions of Articles 19 t®85 of the Civil Service Law apply
to the selection of the Commissioner’s staff, the @nmissioner may derogate from
certain qualification requirements and selection cteria/modalities to ensure the
pluralism of his or her staff as well as the skillsrequired to fulfil the
Commissioner’'s mandate In all cases, staff recruitment should be basederit and
conducted through a transparent selection procgisg wlear pre-determined criteria
(see par 33uprg.”

Other aspects regarding the human resources maeageimhe Commissioner’s staff,
including career advancement, training and profesdi development, discipline and
dismissal, are regulated by the Civil Service L&ame of these general provisions may
raise some concerns. For instance, disciplinargtgars may be imposed on any civil
servant who violates the civil servants’ oath og tles of ethical conduct for civil
servants, as well as in cases of disrespect dematedto the state, the state symbols of
Ukraine and the Ukrainian people or other acts tiaim the credibility of public
service (Article 65 par 2 of the Civil Service Lawhis provision may be problematic
if interpreted in such a way as to restrict thecfional immunity of the staff and their

4 QOp. cit.footnote 6, General Observation 2.4 (ICC Genelmedvations).

45
46

ibid. page 38, Justification to General Observation E€ (General Observations).

i.e., their protection from liability for the wads spoken and written, the actions and decisiaaisatte undertaken in good faith in their
official capacity; seep. cit. footnote 6, page 12, General Observation 1.1 (@®eral Observations) and page 36, justification to
General Observation 2.3 (ICC General Observatia@re functional immunity is described as an “eSakhallmark of institutional
independence”. See also e.g., OSCE/ODIRiRal Opinion on the Draft Act Amending the Acttbe Commissioner for Human Rights
of Poland 16 February 2016, pars 26-27, available at Witpav.legislationline.org/documents/id/1989@p. cit. footnote 19, par 23
(2011 OSCE/ODIHR-Venice Commission Joint Opiniontiea Law on the Protector of Human Rights and Feeeddof Montenegro);

13



OSCE/ODIHR Opinion on the Draft Amendments to thew on Civil Service of Ukraine

40.

41.

ability to engage in critical analysis and comment®an human rights issues,
particularly when they are criticizing the functing of public bodies or entiti€s.
Indeed, the functional immunity of an NHRI andstaff is essential to ensure that both
are able to engage in the proper exercise of thamdates without their independence
being compromised through fear of disciplinary omenal proceedings or civil action
by an allegedly aggrieved individual or entity, liting public authoritie&® It may be
advisableo specify in the Draft Amendments that nothing inthe Civil Service Law
should be interpreted as limiting the functional inmunity of the Commissioner and
his/her staff for words spoken and written, or actons and decisions undertaken in
good faith in these persons’ official capacity.

Finally, it is noted that Article 8 of the Civil 8ace Law lists the main duties of a
public servant, which include the duty to implemd#re decisions of public authorities
or other orders of certain public leaders (par 1af@ Article 9). If also applicable to
staff of the Commissioner’s Office, this would rocounter to the general independence
of the institution of the Commissioner. NHRI staFould not receive instructions from
government ministers or other public officials, editly or indirectly; public officials
should likewise not attempt to issue such instomstf® The Draft Amendments
should thus be changed to specify that the Commissier and his or her staff are
not subject to any instructions or orders that emaate from outside the
Commissioner’s Office

4. Pluralism of NHRI Staff

As stated in ICC General Observation 1.7, “[a] dseedecision-making and staff body

facilitates the NHRI's appreciation of, and capadid engage on, all human rights

issues affecting the society in which it operates] promotes the accessibility of the

NHRIs for all citizens”. It further recommends thaluralism be ensured in terms of

gender, ethnicity or minority statd®.This should contribute to ensuring a balanced
representation of women and men, as well as diyetsi represent all segments of

society, within its staff at all levels of respdsisity, including senior level positiors.

47

48

49
50

51

Venice CommissionQpinion on Amendments to the Law on the Human fipbfender of ArmenjaCDL-AD(2006)038, adopted by
the Venice Commission at its 69th Plenary Sessidenice, 15-16 December 2006), pars 74 and 76, ableil at
http://www.venice.coe.int/webforms/documents/?pdEAD(2006)038-e Venice Commission,Opinion on the Draft Law on
Ombudsman for Human Rights of Bosnia and Herzegp@bL-AD(2015)034-e, adopted by the Venice Comnoissat its 104th
Plenary Session (Venice, 23-24 October 2015), par @vailable athttp://www.venice.coe.int/webforms/documents/?pditC€
AD(2015)034-¢ and Venice Commission, the Commissioner for HurR&ghts and the Directorate General of Human Rigffitthe
Council of EuropeJoint Opinion on the Draft Law on the OmbudsmanSefbia CDL-AD(2004)041, adopted by the Venice
Commission at its 61st Plenary Session (Venice, 3-December 2004), par 18, available at
http://www.venice.coe.int/webforms/documents/defaspx?pdffile=CDL-AD(2004)041-e

Op. cit.footnote 6, page 36, Justification to General @lzg®n 2.3 (ICC General Observations).Venice Cossinn,Compilation of
Venice Commission Opinions concerning the Ombudstitutions CDL-PI(2016)001, 5 February 2016, available at
http://www.venice.coe.int/webforms/documents/?pdp€cP1(2016)001-eSee alsmp. cit. footnote 19, par 23 (2011 OSCE/ODIHR-
Venice Commission Joint Opinion on the Law on thmetértor of Human Rights and Freedoms of Monteneg® well asop. cit.
footnote 45, pars 74-76 (2006 Venice Commissiomi@pion Amendments to the Law on the Human Riglefefder of Armenia); par
69 (2015 Venice Commission Opinion on the Draft LamvOmbudsman for Human Rights of Bosnia and Hendeg); and par 18
(2004 Joint Opinion on the Draft Law on the Ombudsrof Serbia).

ibid. General Observation 2.3 (ICC General Obmioms) andop. cit. footnote 25, pages 10 and 20 (ICC SCA Report and
Recommendations of March 2015). See algocit.footnote 45, pars 74 and 76 (2006 Venice CommisSipimion on Amendments to
the Law on the Human Rights Defender of Armenia).

Op. cit.footnote 20, page 12 (2005 ICHRP-OHCHR Report eseasing the Effectiveness of NHRISs).

ibid. page 20, General Observation 1.7 (ICC General ®@a8ens). See also e.@p. cit. footnote 26, page 9 on the Staffing of the
Commissioner for Administration and Human Right&\KIR) of Cyprus (ICC SCA Report and Recommendatmiisovember 2015).
OSCE/ODIHR Handbook for National Human Rights Institutions\WWiomen’s Rights and Gender EqualdyDecember 2012, pages 9
and 78, available dittp://www.osce.org/odihr/9775&ee alsop. cit.footnote 17, page 157 (2010 OHCHR Handbook on NjRI
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44,

Diversity of staff is particularly important in thease of an NHRI headed by one
persor” as is the case for the Ukrainian CommissioneHiaman Rights.

Generally, pluralism at all staff levels can hetgesgthen the visibility of an NHRI's
commitment to inclusiveness and diversity, and tpady influence the institution’s
overall credibility and effectivenes.Moreover, it could serve as a model to other
public institutions and bodies for progressive emgpient policies to overcome barriers
faced by certain persons or groups to access pséfidce in Ukraing? Pluralism also
ensures the representation of all sections of ggérecluding women, ethnic minorities,
and persons with disabilities, who may be underasggnted in other official bodies and
who would also have particularly relevant expereeaad insights related to the needs
of those sectors of society.

On several occasions, the SCA has raised some rcenabere relevant legislation did
not empower an NHRI to recruit its own staiff,to define certain recruitment criteria,
such as diversity and gender requireméhihe SCA generally encourages NHRIs to
promote the inclusion in relevant legislation ohder balance and diversity provisions
pertaining to membership and staffat all levels. Thus, it is recommended to
supplement the Draft Amendmentsy adding provisions clearly stating that
qualification requirements and selection criteria aad modalities, and employment
conditions, for NHRI staff, may differ from the general rules mentioned in the
Civil Service Law in order to ensure gender balancand diversity at all staff levels
(see also pars 37-38upra and 44infra). The drafters should further consider
introducing temporary or special measures to pursugreater gender balance and
diversity in the staffing of the Commissioner's Offce®® This is all the more
important given the under-representation of centainority groups in public bodies in
Ukraine, as reported in relevant OSCE/ODIHR rep(¢®e par 4infra).

The ICC SCA has also noted positively cases whei®IN have adopted policies to
promote greater gender equity, diversity and oppaties for advancement within the
institutions®® These include, for instance, measures to ensural epportunities for
promotion, temporary special measures to suppofegsional development of under-
represented persdtisnd human resource policies that take into corsiide the needs

52
53
54
55

56
57

58

59

60

ibid. General Observation 1.7 (ICC General ObstEoms).

Op. cit.footnote 17, page 39 (2010 OHCHR Handbook on NHRIs

Op. cit.footnote 18, page 173 (UNDP-OHCHR Toolkit for oatldnal Human Rights Institutions (2010)).

See e.g., Amnesty International, National HumaghR Institutions: Amnesty International’ Recomrdations for Effective Protection
and Promotion of Human Rights (2001), page 10, Reeendation 2.4, available at
https://www.amnesty.org/en/documents/ior40/007/26€Xv1

Op. cit.footnote 50, pages 9, 78 and 80 (2012 OSCE/ODItdRdHook for NHRIs on Women'’s Rights and Gender Hgja

See e.g.op. cit. footnote 25, page 23 on the Staffing of the Ptoteof Citizens (PCRS) of Serbia (ICC SCA Repordan
Recommendations of March 2015); aopl cit. footnote 23, pages 8 and 10 on the Staffing of@bmmissioner for Human Rights of
Kazakhstan and of the Ombudsperson (AkyikatchyhefKyrgyz Republic (OKR) (ICC SCA Report and Reosemdations of March
2012).

See, for instance, examples of such measuremanlanisms in OSCE/ODIHRpinion on Draft Amendments to Ensure Equal Rights
and Opportunities for Women and Men in PoliticalpAmtments in UkraineGEND-UKR/242/2013, 19 December 2013, pars 38-40,
available at http://www.legislationline.org/download/action/dolwad/id/5011/file/242_GEND_UKR_19Dec2013_en.pdfisttcould
include the introduction of time-bound targets vatgradual increase of the target quota could bfose@icreasing the representation of
women and minority communities (see CoE Commitfédiaisters, Explanatory Memorandum to the Recommendation R¥SJ2 on
the Balanced Participation of Women and Men in tRl and Public Decision-Making30 April 2002, Paragraph VI, available at
https://wcd.coe.int/ViewDoc.jsp?id=222%nd/or special recruitment measures might be cermidin order to quickly redress an
imbalance (see e.g., Committee on the EliminatiofilloForms of Discrimination against Wome&general recommendation No. 25 on
Article 4 par 1 of the Convention on the Eliminatiof All Forms of Discrimination against Women cemporary Special Measures
pars 21-22, available at
http://www.un.org/womenwatch/daw/cedaw/recommermaatiGeneral%20recommendation%2025%20(English).pdf).

See e.g.op. cit. footnote 7, page 17 on the Staffing of the Afgktani Independent Human Rights Commission (ICC S€poR and
Recommendations of October 2014).

See e.g., the good practice of special progranforeprofessional development addressed to womérichwse different selection
criteria for recruitment and then provide trainiamgd development prior to accessing permanent emmgo; seep. cit. footnote 18,
page 174 (UNDP-OHCHR Toolkit for on National Hunfights Institutions (2010)).
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46.

of pregnant women and persons with parental andévetaking responsibiliti€s.
Additionally, NHRIs should pay particular attentiaa the special requirements for
employees with disabilities, in line with Article 2f the UN Convention on the Rights
of Persons with Disabiliti€¥ and should have a policy in this re&r accommodate
such persons as far as reasonably possible.dt@smmendetb supplement the Draft
Amendments accordingly

Article 25 par 1 of Civil Service Law requires angoothers the submission of passport
copies evidencing Ukrainian citizenship to be ablapply to civil service positions. In
that respect, the 2014 OSCE/ODIHR Situation AssessiReport on Roma in Ukraine
highlights the challenges, such as lack of promkmntification documents and/or
discrimination, which generally prevent many Romanf accessing employment and
taking part in public and political lif¥ Hence, the requirements of the Civil Service
Law concerning the submission of identification doents to take part in the
competition to become a civil servant could poseobstacle for representatives from
certain minority groups, such as Roma, from apglyifor a position in the
Commissioner’s Office. Théegal drafters should consider introducing an exptit
exception to the requirement of providing identifiation documents as a
prerequisite for participating in a public service competition for a position in the
Commissioner’s Office.

Finally, the fact that Article 8 par 1 (5) of théviL Service Law requires civil servants
to use the State language while performing thetredumay also run counter to the
objective of ensuring pluralism within the institut and its overall accessibility to the
public® being able to communicate in all languages of antry is a precondition of
genuine public access to an NHRIConsequently, the Draft Amendments should
provide an explicit derogation from Article 8 par 1 (5) of the Civil Service and
authorize the use of other languages, including maority languages for the
Commissioner’s staff when performing their duties.This would also be in line with
the OSCE High Commissioner on National Minoriti@998 Oslo Recommendations
regarding the Linguistic Rights of National Minde#®’

[END OF TEXT]
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Op. cit.footnote 50, pages 9, 78 and 80 (2012 OSCE/ODIRdHook for NHRIs on Women'’s Rights and Gender EiyliaSee also
ibid. pages 174-175 (UNDP-OHCHR Toolkit for on Nationairiian Rights Institutions (2010)).

UN Convention on the Rights of Persons with Diids, adopted on 13 December 2006 during théydixst session of the UN
General Assembly by resolution A/RES/61/106; thevemtion was ratified by Ukraine on 4 February 2010

Op. cit.footnote 18, page 175 (UNDP-OHCHR Toolkit for oatldnal Human Rights Institutions (2010)).

See OSCE/ODIHRSituation Assessment Report on Roma in Ukraingfeatimpact of the Current Crisi®\ugust 2014), pages 19-25,
available ahttp://www.osce.org/odihr/124494?download=true

Op. cit. footnote 6, page 27, Justification to General @lz®n 1.10 (ICC General Observations), which nefler instance to the
receipt of complaints in minority languages; ses® dlustification to General Observation 1.7 whiotes that “in multilingual societies,
the Institution’s capacity to communicate in alidmages is key to its accessibility”.

Op. cit.footnote 20, page 17 (2005 ICHRP-OHCHR Report eseAsing the Effectiveness of NHRISs).

Available athttp://www.osce.org/hcnm/6753Principle 14 specifically provides that: “Persdredonging to national minorities shall
have adequate possibilities to use their languag®inmunications with administrative authoritiepezsally in regions and localities
where they have expressed a desire for it and wheseare present in significant numbers. Similaalgministrative authorities shall,
wherever possible, ensure that public servicepareided also in the language of the national nifpofo this end, they shall adopt
appropriate recruitment and/or training policied anogrammes.”
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Annex:

Unofficial Translation

Draft

LAW OF UKRAINE

«On Amendments to the Law of Ukraine "On Civil See»

The Parliament of Ukraingecrees:

l. To amend the Law of Ukraine "On Civil Service” (KBovna Rada of
Ukraine Journal of 22.01.20184, page 60, Article 43) with the following
provisions:

1.In Paragraph 8 Part Brticle 3 the words «and his/her representatives»
shall beexcluded

2.To add SectionX «Special Aspects of Civil Service in Specific 8tat
Bodies, Executive Support Service»» with Articlé 8f.the following content:

«Article 91'. Special Aspects of Civil Service in the Secretanf the
Ukrainian Parliament Commissioner for Human Rights.

1. Relations arising in connection with the begngpi passage and
termination of civil service in the Secretariat thfe Ukrainian Parliament
Commissioner for Human Rights are regulated by lthiw taking into account
the specialities defined by the Law of Ukraine “Qikrainian Parliament
Commissioner for Human Rights” and internationahsfards on guarantees of
independence and self-sufficiency of national humngints institutions.

2. The powers of Head of Civil Service in the Stamiat of the Ukrainian
Parliament Commissioner for Human Rights are egectiby the Ukrainian
Parliament Commissioner for Human Rights.

3. The positions of Head of the Secretariat of the@ainian Parliament
Commissioner for Human Rights and Deputy Headsckssified as category
“A” positions of civil service.



4. Head and other civil servants of the Secretamfatthe Ukrainian
Parliament Commissioner for Human Rights shall hmpomted by the
Commissioner according to the results of the coitipetin compliance with
procedures and conditions defined by this Law.

5. The competition for vacant positions of the Heathe Secretariat of the
Ukrainian Parliament Commissioner for Human Riginigl Deputy Heads shall
be conducted by the competition committee estaddisby the Ukrainian
Parliament Commissioner for Human Rights.

6. The list of positions in the Secretariat of tdkrainian Parliament
Commissioner for Human Rights vested with servingctions shall be
approved by the Ukrainian Parliament CommissioaeHuman Rights»

II. This Law enters into force on the day of enterimg force of the Law of
Ukraine “On Civil Service” (Verkhovna Rada of Ukmnai Journal of 22.01.2016
Ned, page 60, Article 43).

Head of the Parliament
of Ukraine



