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l. INTRODUCTION

1. On 9 July 2013, the Minister for Human and MinorRights of Montenegro sent an
official letter to the OSCE Mission to Montenegemjuesting the legal review of the
draft Law on Amendments to the Law on the ProtectborHuman Rights and
Freedoms.

2. On 23 July 2013, the OSCE Mission to Montenegrovdoded the letter to
OSCE/ODIHR, along with the English translation lbé tdraft Amendments provided
by the Ministry for Human and Minority Rights of Menegro. On this occasion, the
OSCE Mission to Montenegro asked OSCE/ODIHR togreep legal review of the
compliance of the draft Amendments with internatidruman rights standards and
OSCE commitments.

3. Previously, OSCE/ODIHR, together with the Europ&ommission for Democracy
through Law (hereinafter “Venice Commission”) hableady reviewed and issued a
joint opinion on the Law on the Protector of Humd#tights and Freedorhs
(hereinafter “the Human Rights Protector Law”, otHe Law”) in October 2017
(hereinafter “the 2011 Joint Opinion”). In 2009 ar2D10, both the OSCE/ODIHR,
and the Venice Commissidad also reviewed draft versions of the Human Righ
Protector Law separately.

4. This Opinion was prepared in response to the Memigbr Human and Minority
Rights’ letter of 9 July 2013.

Il SCOPE OF REVIEW

5. The scope of this Opinion mainly covers the draftvlon Amendments to the Law on
the Protector of Human Rights and Freedoms (hdtemdhe Draft Law”) submitted
for review. The draft Law on Amendments of the Law Prohibition of
Discrimination of Montenegro (hereinafter “Draft Amdments to the Anti-
Discrimination Law”), as recently reviewed by OSOBIHR,> was also considered
and referenced to the extent relevant. Thus limiteel Opinion does not constitute a
full and comprehensive review of the legislatiolatiag to the institutional framework
for the protection and promotion of human rightdfiantenegro.

This Law was adopted by the Parliament of Moatgo on 29 July 2011.

Joint Opinion by the Venice Commission and OSHKR on the Law on the Protector of Human Rights
and Freedoms of Montenegro, CDL-AD(2011)034, issued 19 October 2011, available at
http://www.legislationline.org/documents/id/16665

OSCE/ODIHR Comments on the draft Law on the Rtoteof Human Rights and Freedoms of Montenegro,
Opinion-Nr.;  GEN-MNG/166/2010 (AT), issued on 1 OGwmér 2010, available at
http://www.legislationline.org/documents/id/1608&reinafter “the 2010 OSCE/ODIHR Comments”).
Opinion on Draft Amendments to the Law on thet&etor of Human Rights and Freedoms of Montenegro,
CDL-AD(2009)043, Opinion No. 540/2009, of 12 Octol2©09, adopted by the Venice Commission at its
80" Plenary Session (9-10 October 2009), available at
http://www.venice.coe.int/webforms/documents/?pddCAD(2009)043-e.

OSCE/ODIHR Opinion on the draft Law on Amendmetatghe Law on Prohibition of Discrimination of
Montenegro, Opinion-Nr.: NDISCR-MNG/234/2013 (AlC)dated 31 July 2013, available at
http://leqgislationline.org/download/action/downldiadd579/file/234 NDISCR_MNG_31%20July%202013
en.pdf(hereinafter “the 2013 OSCE/ODIHR Opinion on thefd Amendments to the Anti-Discrimination
Law”).
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6.

10.

11.

The Opinion raises key issues and provides indinatiof areas of concern. The
ensuing recommendations are based on internatigtehdards and practices
governing National Human Rights Institutions (heagier “NHRIS”), including
relevant Council of Eurofend OSCE documents.

The OSCE/ODIHR also reiterates that the recomméntaimade in the 2011 Joint
Opinion remain valid with regard to Articles not emded by the Draft Law, and that
this Opinion builds upon these recommendationsg@®opriate, for the provisions
amended by the Draft Law. The Opinion also reflehts content of other previous
OSCE/ODIHR opinions and comments, as applicable.

This Opinion is based on the English translatiorth&f Draft Law provided by the
Minister for Human and Minority Rights of Montenegmwhich has been attached to
this document as Annex 1. Errors from translati@y mesult.

In view of the above, the OSCE/ODIHR would likenti@ke mention that the Opinion
is without prejudice to any written or oral recommdations and comments related to
the legal and institutional framework on protecteomd promotion of human rights in
Montenegro, that the OSCE/ODIHR may make in thertut

. EXECUTIVE SUMMARY

At the outset, it should be noted that this Dra#wl contains some important
improvements in terms of compliance with internadibo standards applicable to
NHRIs. The authors of the Draft Law are to be comdeel for the substantial
amendments to improve the Human Rights Protectar'd.aompliance with the

Optional Protocol to the UN Convention against timtand Other Cruel, Inhuman or
Degrading Treatment or Punishnierfhereinafter “the OPCAT”), as well as for
including clear provisions granting proper remutierafor the Protector, Deputies
and Advisors, thus reinforcing guarantees of tielependence and integrity.

At the same time, some key recommendations fron2@id Joint Opinion have not
been addressed and certain aspects relating tmahdate and responsibilities of the
Human Rights Protector could be enhanced or spdaifiore clearly in the Draft Law.
This relates in particular to the consistency & Human Rights Protector Law with
the Anti-Discrimination Law, as well as the complaihandling procedures before the
Human Rights Protector. In order to ensure thedoithpliance of the Draft Law with

6

General Policy Recommendation No. 2 of the Europ@ommission against Racism and Intolerance (ECRI)
Council of Europe, on Basic Principles concernimge@alised Bodies to Combat Racism, Xenophobia,
Antisemitism and Intolerance at National Level18fJune 1997. See also General Policy Recommendatio
No. 7 of the ECRI, on National Legislation to ComBacism and Racial Discrimination, of 13 December
2002.

Document of the Copenhagen Meeting of the Cenfeg on the Human Dimension of the CSCE,
Copenhagen, 29 June 1990, par 27; Document ofifteeth Meeting of the Ministerial Council, Madyid
29-30 November 2007, Decision 10/07 on toleranak reon-discrimination: promoting mutual respect and
understanding, par 10; Annex to Ministerial Coumicision 14/04, OSCE Action Plan for the Protetid
Gender Equality, par 42.

The Convention Against Torture and other Cruahuiman or Degrading Treatment or Punishment
(hereinafter “the CAT”) was adopted on 10 Decemh®84 at the thirty-ninth session of the General
Assembly of the United Nations by resolution A/REBA6. Montenegro succeeded to this Convention3on 2
October 2006; UN Optional Protocol to the CAT, aapon 18 December 2002 at the fifty-seventh sassio
of the General Assembly of the United Nations bsohetion A/RES/57/199, ratified by Montenegro on 6
March 2009.
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international standards and to make certain pronssi more effective, the
OSCE/ODIHR thus recommends as follows:

1. Key Recommendations
A. to amend Article 2 of the Human Rights Protectowlzes follows:

1) cover the acts and omissions of both the public@nte sectors; [pars 18
and 26]

2) expressly mention that the Human Rights Protectonstitutes the
Institutional Mechanism for the protection from aimination and the
promotion of equality, in accordance with the Law ®&rohibition of
Discrimination; [pars 19 and 37-38]

B. to require under Article 3 of the Draft Law (amemgliArticle 10 of the Human
Rights Protector Law) that the Human Rights Prategb through a consultative
process with various public and non-governmentalans prior to proposing
candidate(s) for Deputies to the Parliament; [(&r 2

C. to introduce under Article 10 of the Draft Law fmdlucing new Articles 25a to
25d to the Human Rights Protector Law) the legalrgaotee that persons who
have cooperated with the office of the Protectaillsiot suffer any retaliation or
sanction; [par 35]

D. to amend Article 37 of the Human Rights ProtectawLto clarify the
administrative or disciplinary procedure (and cotepe body) preceding the
imposition of possible sanctions for failure to yde requested information
and/or expressly refer to the applicable legistatiegulating “obstruction” and
related penalties; [par 43]

E. to supplement Article 17 of the Draft Law to expahe scope of the persons
listed under Article 45 of the Human Rights Pradedtaw to include all staff
working for the Human Rights Protector, and theeothndependent experts”
that may be engaged by the Protector as part dDB@AT working group; [par
45]

2. Additional Recommendations

F. to expressly mention the “promotion” of human rgghh addition to the
protection of human rights under Articles 1 and 2he Human Rights Protector
Law; [par 17]

G. to state under Article 3 of the Draft Law (amendigicle 10 of the Human
Rights Protector Law) that the Protector’'s Depusieall report to the Protector,
who in turn is accountable to the Parliament of kaegro; [par 24]

H. to consider amending Article 4 of the Draft Law @mding Article 11 of the
Human Rights Protector Law) as follows:

1) add a reference to international human rigigaties in the text of the oath;
[par 25]

2) state that the Protector and the Deputies blo# take their oath before the
Parliament; [par 25]

l. to supplement Chapter Ill of the Human Rights RitmteLaw on the general
competences of the Protector as follows:
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1) add additional functions relating to thprébmotionof human rights”; [pars
17, 38 and 39]

2) provide under Article 7 of the Draft Law (amendidgticle 23 of the
Human Rights Protector Law) that the obligationréceive the Human
Rights Protector shall extend to any state andlcallofficial and include
the duty to meet with the Protector's Deputies,isah¢ and members of the
working body; [par 27]

3) expressly mention additional powers and functiohshe Protector as an
anti-discrimination and equality body, to ensuresistency between the
Human Rights Protector Law and the Draft Amendmentshe Anti-
Discrimination Law; [pars 38-39]

J. to provide under Article 8 of the Draft Law for tkeletion of Article 24 of the
Human Rights Protector Law, to avoid duplicatiqrayq 36]

K. to supplement Article 10 of the Draft Law (introdug new Articles 25b and 25c
to the Human Rights Protector Law) as follows:

1) specify under Articles 25b (first indent) and 25os{ indent) that the
Human Rights Protector has the power to carry+egular visits to all
places where persons are or may be deprived dfliberty; [par 31]

2) add under Article 25b (second indent), as well adeu new Article 43a
introduced by Article 15 of the Draft Law, that tlaithorities and the
Human Rights Protector will enter into a dialoguepsoper implementation
measures; [pars 32 and 44]

3) define under the last paragraph of Article 25b $pers deprived of liberty”
to reflect the definition of “deprivation of libgft of Article 4 par 2 of the
OPCAT,; [par 33]

4) amend and supplement the new Article 25c relatingctess to information
and monitoring of places where persons are depbveldeir liberty to fully
comply with Article 20 of the OPCAT; [par 34]

L. to include under Article 12 of the Draft Law (amerglArticle 30 of the Human
Rights Protector Law) the possibility for an indiuial to also submit a complaint
by proxy or representative acting on his/her belfjp#rs 26 and 41]

M. to consider supplementing Chapter V of the Humagh®i Protector Law on the
complaints-handling procedure with the following damnal powers and
functions relating to the quasi-judicial competenaf the Human Rights
Protector:

1) receive complaints against both public and privaeies forany human
rights violation, not only in discrimination cas@sars 18 and 26]

2) seek an amicable and confidential settlement ofctiraplaint through an
alternative dispute resolution process; [pars 2639]

3) refer its findings to courts of law or specializethunals for adjudication in
all cases; [par 26]

4) seek enforcement through the court system of iissams on the resolution
of complaints; [par 26]
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5) follow up and monitor the implementation of its éans on the resolution
of complaints; [par 26]

N. to adapt Article 22 of the Human Rights Protectawlto reflect the deletion of
paragraphs 1 and 3 of Article 27 of the Human RigRtotector Law, as
appropriate; [par 40]

O. to add under Article 17 of the Draft Law (amendifdicle 45 of the Human
Rights Protector Law) that confidential informatioallected when acting as a
national preventive mechanism under the OPCAT dteafirivileged; [par 46]

P. to clarify the provisions of Article 20 of the Dtafaw (introducing the new
Article 51b) regarding the different titles, qualdtion requirements and
respective grades of the advisers and other profedsstaff working for the
Protector; [par 48]

Q. if additional competences as anti-discriminatiod aquality body are not added
under Chapter Ill of the Human Rights Protector &wexpressly refer under
Article 11 of the Draft Law (amending Article 27 tife Human Rights Protector
Law) to the additional competences of the HumarhRig¢rotector laid down in
the Law on Prohibition of Discrimination; [par 39]

R. to provide sufficient funding to ensure that thenkdun Rights Protector will have
the human, financial, material and technical caydoi properly exercise his/her
functions as a human rights protection mechanisnti-déscrimination and
equality body and national preventive mechanisnmeutite OPCAT; [par 20]

S. to ensure that the Rules of Procedure provide that composition and
selection/engagement process of the OPCAT workdy bs transparent and
inclusive; [par 29]

T. if the competence of the Human Rights Protectoextended to cover both
public and private bodies, to supplement articliehe Human Rights Protector
Law referring to public authorities to reflect tapplicability of the legislation to
private entities, as appropriate. [pars 26 and 42]

V. ANALYSIS AND RECOMMENDATIONS

1. International Standards on NHRIs

12.  The Protector of Human Rights and Freedoms of Mwge (hereinafter “the Human
Rights Protector” or “the Protector”) ister alia responsible for protecting human
rights and freedoms and investigating complaintsirey public authorities for the
violation of human rights. As such, this institutics covered by the United Nations
Principles relating to the status of national #us$tons for the promotion and
protection of human rights (hereinafter “the Pa&finciples”y which set minimum
standards for ensuring the operation and efficiermfy NHRIs. The ensuing
recommendations are also based on the General v@lises issued by the Sub-
Committee on Accreditation and adopted by the fre@onal Coordinating Committee
of National Human Rights Institutions for the Prdian and Protection of Human

° Defined at the first International Workshop ontiNaal Institutions for the Promotion and Protentiof

Human Rights in Paris 7-9 October 1991, adoptetilapan Rights Commission Resolution 1992/54, 1992
and General Assembly Resolution 48/134, 1993.
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13.

14.

15.

16.

Rights (hereinafter “the ICC General Observationg9 last amended in May 2013,
which serve as interpretive tools of the Paris ¢pies™®

In addition, the Protector is responsible underchet2 of the Human Rights Protector
Law to take measures “to prevent torture and ofbens of inhuman or degrading
treatment or punishment”. This signifies that thenthn Rights Protector constitutes a
national preventive mechanism under the OPCAT arsliah should comply with the
relevant provisions of the OPCAT.

Article 9 of the Human Rights Protector Law as adezhby the Draft Law also refers
to the protection of the rights of persons withathiities. Consequently, the Human
Rights Protector also falls within the ambit of thlependent mechanisms for
implementation of the UN Convention on the RightsPersons with Disabilitiés
(hereinafter “the CRPD”) as per Article 33(2) oétGRPD.

As a candidate country to join the European UrifoMlontenegro has undertaken to
make its legislation compliant with the Eddquis.Therefore, and as appropriate, this
analysis of the Draft Law will take into accountereant EU legislation, particularly
the ke1y3 EU Equality Directives as they relate tdi-discrimination and equality
bodies:.

2. General Provisions

At the outset, OSCE/ODIHR would like to reiterateomg of the main
recommendations of the 2011 Joint Opinion, leftaddressed, or only partially
touched upon, by the Draft Law, particularly asarelg:

- the scope of competences of the Human Rights Rootas stated under Article 2
of the Human Rights Protector L&t{see also pars 17-18fra);

- the lack of an inclusive and pluralistic approashhe selection and appointment
procedures of the Human Rights Protector (Articleof/the Human Rights
Protector Law) and the recommendation to amendclartbl par 2 of the
Constitution to provide for a vote by qualified iy of the members of
parliament for his/her appointment and dismis3al;

11

12

13

14
15

Latest revised ICC General Observations as addptehe International Coordinating Committee Burea

its meeting in Geneva on 6-7 May 2013, available at
http://nhri.ohchr.org/EN/AboutUs/ICCAccreditatiordBuments/Report%20May%202013-Consolidated-
English.pdf

Convention on the Rights of Persons with Distie#i adopted on 13 December 2006 during the divdty-
session of the General Assembly by resolution A/BERO06. Montenegro ratified this Convention on 21
September 2010.

Following the entry into force of the Stabiligatiand Association Agreement with the EU on 1 MagQ@,
Montenegro was officially granted candidate stdtrssEU membership on 17 December 2010. Accession
negotiations between the EU and Montenegro officithrted on 29 June 2012.

Council Directive 2000/78/EC of 27 November 2@3@ablishing a general framework for equal treatriren
employment and occupation (hereinafter the “EU Emwplent Equality Directive”); Council Directive
2000/43/EC of 29 June 2000 implementing the priecgd equal treatment between persons irrespecfive
racial and ethnic origin (hereinafter the “EU Réd&tguality Directive”); Council Directive 2004/11BC of

13 December 2004 on equal treatment between menvanten in the access to and supply of goods and
services; and Council Directive 2006/54/EC of 5y 006 on the implementation of the principle otialg
opportunities and equal treatment of men and woimmenatters of employment and occupation (hereinafte
both together referred as the “EU Gender Equalitg@ives”).

See pars 8-12 of the 2011 Joint Opinion.

See pars 15-18 and 25 of the 2011 Joint Opirmahpars 28-29 of the 2010 OSCE/ODIHR Comments.

8
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17.

18.

- the omission, both in the Constitution and in thertan Rights Protector Law, to
expressly state whether the Protector may or map@oe-appointedf

- the limited personal, material and temporal scadptimctional immunity for the
Protector and his/her staff (Article 12 of the HumRights Protector Law}:

- the lack of provisions regulating the proceduredismissal of the Human Rights
Protector (Article 15 of the Human Rights Protedtaw);*® and

- the content of the reports submitted by the Humaght® Protector to the
Parliament (Article 47 of the Human Rights Protedtaw)."®

Also, it is important to highlight that Articlesdnd 2 of the Human Rights Protector
Law mention only the “protection” of human rightsidafreedoms, and not the
“promotionand protection”. Other Articles of the Law refer toettprotection and
promotion” of human right§ and substantively provide for human rights prowoti
related activities such as advising on draft ledgish, providing opinions, publishing
special reports on human rights issues, etc. Aaogreb Sections A.1 and A.2 of the
Paris Principles, an NHRI should possess “as beoadandate as possible”, which
should include both “the promot[iordnd protectfion] of human rights® It is
therefore recommended to expressly mention theniptmn” of human rights under
Articles 1 and 2 of the Human Rights Protector laawd, as appropriate, further detail
in the Draft Law which kind of activities this wallimply, e.g. by clarifying or
considering supplementiffgthe provisions of Chapter Il of the Human Rights
Protector Law on the general competences of thée@nr” (see also pars 38-39
infra).

Additionally, it must be noted that Article 27 diet Human Rights Protector Law
refers to cases of discrimination also by naturalegal persons, not only by public
authorities, and that the scope of the Anti-Disangmion Law extends to both public
and private spheres. To ensure coherence and emofdsion, it is advisable to extend
the scope of Article 2 of the Human Rights Protedtaw to cover the acts and
omissions of both the public and private seéfoasd to include the Human Rights
Protector’s ability to receive complaints againsthbpublic and private bodies under
his/her jurisdictiof® in Chapter V of the Human Rights Protector LawisTiould be

in line with the revised ICC General Observationday 2013) and would

16
17
18
19

20

21

22

23

24
25

See par 20 of the 2011 Joint Opinion.

See par 23 of the 2011 Joint Opinion.

See pars 24-26 of the 2011 Joint Opinion.

See par 42 of the 2011 Joint Opinion (obligafmayliamentary debate on the annual work reportisnhain

topics and separate section on the activities ef Human Rights Protector as a National Preventive

Mechanism under the OPCAT).

Human Rights Protector Law refer respectivelyojeinion on the protection and promotion of humayhts”
on draft laws, regulations or other acts (Articl®),1‘opinion on the protection and promotion of am
rights” at the request of authorities (Article 2)d “general issues of importance for the protectad
promotion of human rights and freedoms” (Article.21

See also ICC General Observation 1.2.

E.g.by adding, providing that there is sufficient fimgland human resources to allow the NHRI to cauriy-
such activities, education, training, advising, [utreach and advocacy activities (see ICC CGaner
Observation 1.2).
See Sections 4-6 of the Paris Principles and B&@eral Observation 1.2 on the Human Rights Manadte
NHRIs.

ICC General Observation 1.2.
ICC General Observation 2.10.
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19.

20.

demonstratively recognize the key role that nafiblanan rights institutions can play
in the implementation of the UN Guiding Princips Business and Human Rigfts.

Moreover, the institutional framework regulatingetipromotion and protection of

human rights in Montenegro may seem confusing duedrtain inconsistencies
between the Human Rights Protector Law and thetDxafendments to the Anti-

Discrimination Law, particularly in terms of theoge of competences of the Human
Rights Protectdf (see also pars 38-3thfra). To avoid any confusion, it is

recommended to:

- expressly mention under Article 2 of the Human RsgRrotector Law that the
Human Rights Protector constitutes an anti-discration body whose
competences are detailed in the Anti-Discriminatiamw;

- given that the Draft Amendments to the Anti-Disdnation Law of Montenegro
expressly include the “promotion of equality” agtpaf the competencies of the
Human Rights Protector, make it clear under Artigleof the Human Rights
Protector Law that the institution also constitiaasequality body;

- ensure that the Human Rights Protector Law inclibesietailed and full powers
to implement the provisions of the Anti-Discrimiitat Law on the scope of
his/her competences as anti-discrimination and lgguzeody, as per Article 9 of
the Draft Law amending Article 21 of the Anti-Diguination Law® (see par 39
infra).

While, according to the recent Reports submittedioptenegro to the Committee on
the Elimination of Racial Discrimination and the r@wmittee Against Torture, some
progress has been reported in terms of fund altmsf® sufficient funding should be

ensured for the Institution to have the human, o, material and technical

capacity to guarantee the proper implementatioth@fHuman Rights Protector Law.
This should include the allocation of funds fortahle premises which may be easily
distinguished from those of the government and lwldce accessible to the wider
community (including to persons with disabilitiegjurthermore, funds should also
support the establishment of well-functioning conmmations systems, the possibility

26

27

28

29

UN Guiding Principles on Business and Human Rigkindorsed by the Human Rights Council in its
resolution 17/4 of 16 June 2011, available at
http://www.ohchr.org/Documents/Publications/GuidPnigciplesBusinessHR_EN.pdf. See also par 42 of the
Report of the Human Rights Council’'s Working Groap the issue of human rights and transnational
corporations and other business enterprises, 14 ciMar 2013, available at
http://www.ohchr.org/Documents/HRBodies/HRCounddffRlarSession/Session23/A-HRC-23-32_en.pdf.
See pars 33-37 of the 2011 Joint Opinion and3&of the 2013 OSCE/ODIHR Opinion on the Draft
Amendments to the Anti-Discrimination Law.

See par 38 of the 2013 OSCE/ODIHR Opinion onDhaft Amendments to the Anti-Discrimination Law
and pars 73-75 of the 2010 OSCE/ODIHR Comments.

Second and Third Periodic Reports submitted bynteleegro under Article 9 of the Convention on the
Elimination of All Forms of Racial DiscriminatiorCERD/C/MNE/2-3) dated 12 July 2013, available at
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G13/23#7DF/G1345423.pdf?OpenElement par 52
which states that “the Law on Budget for 2011, fagdfor the work of the office of the Protector Haeen
increased for about 31%. Premises of the institutibthe Protector have been moved to a new lotatio
the very centre of the city, with equipment andicef that are fully innovated.” Second Periodic &ep
submitted by Montenegro under Article 19 of the @mtion Against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT/C/MNE/2)edat4 March 2013, available faitp://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G13/419/65/PDF/G13419652@iffenElementpars 43-44 which states that
“[ulnder the Budget Law, funds allocated for thedg of new mechanisms of the Protector of HumahtRig
and Freedoms amounted to € 93,496 for the antridigtation program and € 105,117 for the anti-togtu
programme.”

10
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21.

22.

23.

24.

to receive external sources of fundifighe training and professional development of
staff! and the development and formalization of workimtptionships with other
domestic human rights bodies/institutions and @uttiety, international human rights
bodies and NHRIs in other countri@&among others. It is particularly important that
the institution of the Human Rights Protector haffigent funding to fulfil its
competences as an anti-discrimination and equaditly, and as a national preventive
mechanism of the OPCAT.

3. The Appointment and Cessation of Functions of the timan Rights
Protector and Deputies (Articles 1 to 5 of the DrafLaw)

As already stated earlier under par difpra it is essential that the Human Rights
Protector is selected and appointed following issle and pluralistic selection and
appointment proceduréd The manner of selecting and appointing the HumightR
Protector also concerns the overall compositiothefNHRI since ensuring pluralism
is a prime requirement of the Paris Principles aguarantee of institutional
independenc@*

Consequently, the methods for selection and apmpeint of the Protector’'s Deputies
should also be open and consultative. This couldatigieved by providing for
procedures whereby the Human Rights Protector wouhdult diverse societal groups
for suggestions or recommendations of candidateshereby he/she would organize
their participation in the application, screenirsglection and appointment process,
among other> Accordingly, Article 3 of the Draft Law (amendirfgticle 10 of the
Human Rights Protector Law) could be supplemeniecequiring the Human Rights
Protector to go through a consultative process widltious public and non-
governmental organs prior to proposing candidate(dpeputies to the Parliament.

Article 2 of the Draft Law provides for the intefrivision of work and specialization
of the deputies (as was already mentioned in theguArticle 9 of the Human Rights
Protector Law) while the general mandate of thetdetor as per Article 2 of the
Human Rights Protector Law provides for overall e@mce of the work of the
institution.

According to Article 3 of the Draft Law (amendingtigle 10 of the Human Rights
Protector Law), the “Deputy shall report to the tBotor and the Parliament of
Montenegro”. It is unclear why the Protector's Degsl should report to both the
Protector and the Parliament of Montenegro. Aceydo ICC General Observation
1.1, it is important to include in the legislatiatiear provisions on lines of
accountability. The Protector, as the individuareasted with the broadest powers and
responsibilities listed in Article 2 of the HumangRts Protector Law, should be the
one accountable to the Parliament on behalf ofrtetution. As such, the Protector
has to present an account of, and answer for,dHermance of tasks and functions of
the institution as a whole, including the work o$ Deputies, Advisers and other

30
31

32

33

34
35

ICC General Observation 1.10 as amended in Mag20

See the UNDP-OHCHR Toolkit for Collaboration wkhHRIs, Section 8.2.4.4 on Training and Profesdiona
Development, page 175, available attp://www.ohchr.org/Documents/Countries/NHRI/1938HDP-
UHCHR-Toolkit-LR.pdf

ICC General Observations 1.4 on Interaction whb International Human Rights System and 1.5 on
Cooperation with other Human Rights Bodies.

See pars 15-18 and 25 of the 2011 Joint Opimaihpars 28-29 of the 2010 OSCE/ODIHR Comments.

See section B.1 of Paris Principles.

ICC General Observations 1.7 and 1.8.
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experts and staff mentioned in the Human Rightdeletor Law. It is advisable to
clarify the lines of accountability under Articledd the Draft Law by stating that the
Protector's Deputies shall report to the Protectdrp in turn is accountable to the
Parliament of Montenegro.

25. Regarding Article 4 of the Draft Law on the oaththg Human Rights Protector and

26.

Deputies, OSCE/ODIHR would like to reiterate itsammendation to amend the text
of the oath to expressly include international homghts treaties so as to avoid an
interpretation that the Protector should proteechan rights in accordance “only” with
the domestic law® Also, given that both the Protector and his/hepiies are
appointed by the Parliament, it is unclear why tilsépuld take their oath before
different entities, i.e. the Protector before tlali@ment and the Deputies before the
President of the Parliament. It would be recommdrideamend Article 4 of the Draft
Law (amending Article 11 of the Human Rights Pratet.aw) to reflect that the oath
shall be taken before the Parliament in both cases.

4. Scope of Competences of the Human Rights ProtectfArticles 6 to 11 of the
Draft Law)

4.1  General Competences

According to Chapter V of the Human Rights Protetimw, the Protector is provided
with a mandate to handle complaints alleging viotet of human rights, and
consequently should be provided with the necesdanctions and powers to
adequately fulfil such mandate. In May 2013, theCl@dopted a new General
Observation relating to the quasi-judicial competeof NHRIs (complaints-handling)
with a proposed list of powers and functidhslt is recommended to consider
including some of these powers and functions inHbean Rights Protector Law (see
also par 39nfra), particularly:

- the ability to receive complaints against both pulaind private bodies in its
jurisdiction for any human rights violatiof® not only in discrimination cases
(Article 2 of the Human Rights Protector Law as Ivad all articles of the law
referring to public authorities should be suppletadraccordingly);

- the ability to receive complaints from any persom loehalf of the alleged
victim(s), where prior and written consent is givémot only members of
parliament or organizations dealing with humantsgind freedoms) (see also par
41infra);

% See par 22 of the 2011 Joint Opinion.

%7 |CC New General Observation 2.10.

% Human rights that business enterprises have ¢sponsibility to respect include.g. the freedom of
association and the right to collective bargainithg, elimination of compulsogabour, the abolition of child
labour, the right to privacy, the freedom of exgies and opinion of employees, the right to enjast jand
favourable working conditions, the compliance witN Basic Principles and Guidelines on Development-
based Evictions and Displacement developed by tNe Special Rapporteur on the Right to Adequate
Housing (UN document E/CN.4/2006/41, available at http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G06/118/59/PDF/G06118592@fienElemet See page 10 of the UN Office
of the High Commissioner for Human Rights InterjmetGuide to the Corporate Responsibility to Respec
Human Rights (2011), available fatp://www.ohchr.org/Documents/Publications/HR.PUR2 En.pdfSee
also “Human Rights Translated: A Business RefereGoé&e” by Monash University, the International
Business Leaders Forum, OHCHR and the United Nsi@@lnbal Compact (2008), available at http://human-
rights.unglobalcompact.org/doc/human_rights_traedladf.
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- the ability to seek an amicable and confidentidtlesment of the complaint
through an alternative dispute resolution procsss @lso par 3@fra);

- the ability for the Human Rights Protector to relfigs//her findings to courts of
law or specialized tribunals for adjudication ihcses;

- the ability to seek enforcement through the coystesn of its decisions on the
resolution of complaints;

- the ability to follow up and monitor the implemetnda of its decisions on the
resolution of complaints.

27. Regarding Article 7 of the Draft Law (amending Ak 23 of the Human Rights
Protector Law), OSCE/ODIHR reiterates that the gdilon to receive the Human
Rights Protector at his/her request should notrbidd to the officials listed in Article
23 of the Law, but should be extended to any statd/or local official. This
obligation to meet should also extend to the Ptot&r Deputies, advisors and
members of the OPCAT working body (see pair#&).>

4.2 Competences as a National Preventive Mechanism under the OPCAT

28. It is particularly noteworthy and welcome that fivevisions relating to the Protector
as a national preventive mechanism under the OP®@AVe been substantially
amended and supplemented to improve the legislatammpliance with the OPCAT.
Some further improvements, as detailed below, shdnél considered in order to
ensure that the Draft Law is fully in line with tpeovisions of the OPCAT.

29. A special expert advisory body to assist the Ptotda implementing his/her role as
the national preventive mechanism was already edehy Article 25 par 3 of the
current Human Rights Protector Law. In the Drafwil_s¢his body is referred to as the
“working group”. It is particularly welcome that the amended version of Article 25,
par 2 now includes representatives of non-govertah@nganizations as members of
such body. A new Article 25a provides for the noation of all members of the
working group to be based “on a public call” withoma detailed provisions on
composition and selection/engagement to be detednimthe Rules of Procedure of
the Protector. This is a positive change to theenirLaw, since this provision
expressly provides for a more open selection pgoodsthe same time, the Rules of
Procedure will need to ensure that the compositioh this body, and
selection/engagement process for its members, aissparent and inclusive. The
selection and appointment process will need tolireva wide range of stakeholders,
including civil society, with due consideration fgender balance and an adequate
representation of ethnic and minority groups (agiired by Article 18 par 2 of the
OPCAT for experts of a national preventive mechaiis

30. Articles 25b and 25c, newly introduced by Articl® @f the Draft Law, generally
comply with the requirements of the OPCAT as regdh# scope of the mandate of
national preventive mechanisms, as the Human Righigector, the Deputy, his/her
advisors and the working group have the power taitapfacilities where persons are
deprived of their liberty, visit such persons with@rior notification or approval, and
talk to them in the absence of officials or othergons. The Human Rights Protector
may also provide recommendations to public autiesritgive opinions on relevant
laws and regulations, as well as cooperate withitNeSubcommittee on Prevention

39 See par 27 of the 2011 Joint Opinion and parf@Be2010 OSCE/ODIHR Comments.
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31.

32.

33.

34.

of Torture and Other Cruel, Inhuman or Degradingaiiment or Punishment
(hereinafter “the UN Subcommittee on Preventio ofture”). At the same time, the
new Articles may benefit from certain improvementbjch are detailed below.

As mentioned in the 2011 Joint Opinithit would be important to specify that the
Human Rights Protector has the power to carryregtlar visits to all places where
persons are or may be deprived of their libertytiches 25b (first indent) and 25c
(first indent) could be supplemented accordifgiguch regular visits are essential for
the Protector to fulfil the strategic preventivéerthat OPCAT envisages for national
preventive mechanisms.

Article 25b (second indent) provides for the powersssue recommendations to the
authorities. In order to fully correspond to thejugements of the OPCAT, such
provision could further ensure that the authoritied the Human Rights Protector will
thereupon enter into a dialogue on proper impleatemt measures as foreseen in
Article 22 of the OPCAT (see par #4fra).

The last paragraph of Article 25b defines “persaieprived of their liberty” as
“persons under any kind of retention, detentionprisonment or placement under
supervision of an authority, who cannot abandorh salace at their own will.” Article
4 par 2 of the OPCAT defines the deprivation oélttlg as “any form of detention or
imprisonment or the placement of a person in aipulnl private custodial setting
which that person is not permitted to leave at vl order of any judicial,
administrative or other authority”. Such definitiomy encompass a wide variety of
facilities, such as police stations, prisons, pia-tdetention centres, hospitals or
psychiatric institutions, airports, migrants holglifiacilities, centres for juveniles,
military barracks, etc., either public or privatehe definition used in Article 25b
appears to be more limited and unclear, e.g. isdu# expressly cover both public
and private custodial setting and the wording “ptaent under the supervision of an
authority” is not defined. Unless this is merelyresult of faulty translation, the
definition of “persons deprived of liberty” in thast paragraph of Article 25b should
be amended to reflect the wording of Article 4 paf the OPCAT.

It is welcome that the new Article 25c broadens plosvers of the Human Rights
Protector as a national preventive mechanism imgenf access to information and
monitoring of places where persons are deprivettheaif liberty. However, in order to
fully comply with Article 20 of the OPCAT, the nedrticle 25¢ should be amended
as follows:

- the access to information on the number of perstemived of their liberty
should not be limited to the places which are befisged (as currently stated in
Article 25c (third indent), but should cover anyq#s of deprivation of liberty,
even those not actually being visited;

- Avrticle 25c (third indent) should also include ags¢o information concerning the
“number of places of detention and their location”;

- Article 25c (fourth indent) should not only includeformation about the
treatment of persons deprived of their liberty, blgo about the “conditions of
detention”of such persons; and

40" See par 29 of the 2011 Joint Opinion.
“l See Article 1 of the OPCAT: “The objective of fhesent Protocol is to establish a system of ezguisits

undertaken by independent international and ndtibodies to places where people are deprived df the
liberty, in order to prevent torture and other ¢righuman or degrading treatment or punishment.”
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- Article 25c (fifth indent) should provide the pdsifity for the Human Rights
Protector or his/her representatives to be accoragdry a translator if deemed
necessary.

35. It should also be noted that the Draft Law curnedties not include a legal guarantee
that persons who have cooperated with the offic@fProtector (e.gletainees, their
families and friends, lawyers, former detaineesff sif places of detention, and any
other person or organization wishing to complain convey information to the
Protector)shall not suffer any retaliation or sanction (as pdicle 21 par 1 of the
OPCAT). Such legal guarantee is distinct from thetgrtive measures mentioned
under Article 29 of the Human Rights Protector Leagarding the investigation of
complaints, but could be added to this provisibmns tecommended that the Draft Law
is amended accordingly.

36.  Given that the introduction of the new Article 28nders the current Article 24 of the
Law somewhat redundant, it is unclear why the Dkaflv does not also foresee the
deletion of Article 24. The current wording of Aite 24 is also not fully consistent
with the newly introduced provisions, e.g. with aed) to the categories of persons
permitted access to premises where persons arel@pf their liberty, which do not
include the members of the working group estabtisineder the Law. Consequently,
to avoid any confusion, it is recommended thatead of amending Article 24 of the
Human Rights Protector Law, Article 8 of the Drafiw should provide for the
deletion of this provision.

4.3 Competences as an Anti-Discrimination and Equality Body

37. ltis noted that Article 11 of the Draft Law (amémgl Article 27 of the Human Rights
Protector Law) will delete the reference to thet€ctor as an institutional mechanism
for the protection from discrimination (Article 2@r 1) and the possibility to initiate
or to intervene in court proceedings dealing withi-discrimination issues (Article 27
par 3, on this aspect see also pair8@). As already mentioned in par $8pra the
Human Rights Protector has been designated asnthdiscrimination and equality
body under Article 21 of the Anti-Discrimination Wwa (and proposed draft
amendments) and it is important that Article 2 loé Human Rights Protector Law
clearly states this additional competence of thadetor, with an express reference to
the Law on Prohibition of Discrimination. This whielp ensure consistency between
the Human Rights Protector Law and the Draft Amesch® to the Anti-
Discrimination Law.

38. According to the EU Equality Directives, anti-disemation and equality bodies
mainly focus on the promotion of equal treatment,dso on the analysis, monitoring
and support of equal treatment, and should prowvidependent assistance to alleged
victims of discrimination, conduct independent gyw concerning discrimination and
issue public independent reports and recommendatinrdiscrimination issudé It is
recommended to supplement, as appropriate, thergjec@mpetences listed under
Chapter 11l of the Human Rights Protector Law t@mssly mention such roles and
competences.

2 While EU Racial Equality Directive focuses onlp the promotion of equality, the EU Gender Equality
Directives also include analysis, monitoring angprt of equal treatment in the competences of the
equality bodies.

15



OSCE/ODIHR Opinion on the Draft Law on Amendments to the Law on the Protector of Human
Rights and Freedoms of Montenegro

39.

40.

41.

42.

43.

To further enhance consistency of both laws, ie®mmended to further supplement
Chapter 11l of the Human Rights Protector Law bgoaincluding certain competences
which are stated in the Anti-Discrimination Law buthich are not currently
mentioned in the Human Rights Protector Law (sse g@lar 26suprg. This could
includee.g.the possibility to conduct conciliation proceedingee par 26uprg, to
initiate court proceedings or appear as an intengethird party (see par 3upraand
Article 21 par 4 of the Anti-Discrimination Law)p tollect and analyze data/statistics,
public information and awareness-raising on humights issueé> In case these
additional competences are not mentioned spedyficader Chapter 11l of the Human
Rights Protector Law, then Article 11 of the Dra#iw (amending Article 27 of the
Human Rights Protector Law) should at least contgecific references to the
additional competences of the Human Rights Proteldm down in the Anti-
Discrimination Law.

Additionally, given that paragraphs 1 and 3 of éldi 27 of the Human Rights
Protector Law will be deleted (as per Article 11tloé Draft Law), meaning that the
current par 2 will become the new par 1, otheckssi of the Human Rights Protector
Law which currently refer to Article 27, such astigle 22 of the Human Rights
Protector Law, should be adapted accordingly.

5. The Complaints-Handling Procedure (Articles 12 to T of the Draft Law)

Article 30 of the Human Rights Protector Law (aseaned by Article 12 of the Draft
Law) provides that “the complaint may be filed byyane who believes that his/her
rights and freedoms are violated”. While the Huniights Protector Law provides
the possibility of the complaint being filed by &eMber of Parliament or human rights
organizations, it does not specify that an indigidomay also submit a complaint by
proxy or representative acting on his/her behadie (par 26suprg. It would be
recommended to supplement Article 12 of the Drafivl(amending Article 30 of the
Human Rights Protector Law) to allow for this.

It is welcome that Article 14 of the Draft Law (antng Article 36 of the Human
Rights Protector Law) clarifies the powers of thenthn Rights Protector to compel
public authorities to produce documents and infaionaand grant access to premises,
thus distinguishing between the general competentethe Protector and his/her
competences as a national preventive mechanisnr timel©PCAT. Should the scope
of competences of the Protector be extended torgoixate entities, Article 36 of the
Human Rights Protector Law would also need to asfdseich situations.

Under Article 37 of the Human Rights Protector Lahe Protector “can notify the
immediate superior authority or the Parliamentndorim the public” in cases where a
public authority fails to comply with his/her reag this is considered an
“obstruction” of the work of the Protector. In tht®ntext, it may be beneficial to
discuss further ways of strengthening the Prot&ctoandate to compel authorities to
respond to his/her recommendations or to providpigsted informatiofit While
Article 44 of the Human Rights Protector Law reféosdisciplinary or dismissal
procedures, as well as misdemeanour proceedinigs;diers situations where the act

43

44

See Article 21 of the Anti-Discrimination Law asmended by the Draft Amendments to the Anti-
Discrimination Law.

See the UNDP-OHCHR Toolkit for Collaboration witiHRIs, Section 7.6.8 on Capacity to Obtain
Information and Documents, page 149, availablettat//www.ohchr.org/Documents/Countries/NHRI/1950-
UNDP-UHCHR-Toolkit-LR.pdf
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44,

45.

46.

47.

48.

or failure to act resulted in a violation of humaghts and freedoms, but not
specifically the failure to respond to recommermi&i or provide requested
information. It is thus advised to review Articl@,3and perhaps consider specifying,
either in this provision or in a separate one, tbgal consequences of such
“obstruction”, in particular the procedure to belldared, the competent body
presiding such procedures, as well as possibletisasg potential sanctions could be
introduced either directly into the text of the Lawr by referring to relevant
administrative or disciplinary procedur®s.

The introduction of a new Article 43a on reportibigligations and follow-up actions
after visits of places of deprivation of libertynsuch welcome. However, in order to
fully correspond to the requirements of Article @2the OPCAT, Article 15 of the

Draft Law (introducing new Article 43a) could ensuhat such report is followed by a
dialogue between the authorites and Human RighteteBtor on proper

implementation measures for recommendations iseyeétie Human Rights Protector
(see par 38upra.

Regarding the handling of personal data (Articleod3he Human Rights Protector
Law as amended by Article 17 of the Draft Law)isirecommended to expand the
scope of the persons listed to include all staffkivay for the Human Rights Protector,
as well as the “independent experts” that may bgaged by the Human Rights
Protector as part of the working group under Agtigb par 3 as amended by Article 9
of the Draft Law.

It should also be highlighted that Article 21 paof2the OPCAT expressly provides
that confidential information collected by a naabpreventive mechanism under the
OPCAT shall be privileged, i.e. that it will not ldésclosed under any circumstances,
not even during investigations by public authosit@ court proceedings (except in
very limited circumstances to be defined by lawghsas by consent by the individuals
mentioned in the documents, or the disclosure @irtformation by the individual to a
third party). It would be recommended to supplemériicle 17 of the Draft Law
(amending Article 45 of the Human Rights Prote¢taw) accordingly.

6. Other Provisions (Articles 18 to 23 of the Draft Lav)

It is welcome that Article 18 of the Draft Law angsnthe provisions on remuneration
of the Protector and Deputy Protector by refertmghe remunerations, respectively,
of the President of the Constitutional Court an@ giidge of the Constitutional Court;
this provision also demonstrates the high valuecqaa in the institution’s
independence. This is in line with the ICC Gen&akervations which recommend
that salaries and benefits awarded be comparahlese of civil servants performing
similar tasks in other independent institutionsttef Staté® Similarly, Article 20 of
the Draft Law also provides for the remunerationtlud Secretary General of the
Protector and Advisors to the Protector by refegete civil servants performing
similar tasks, which is commendable.

Article 20 of the Draft Law (introducing the new tite 51b) provides for different
types of advisers to assist the Protector to perfbis/her functions. However, the
different titles, qualification requirements andpective grades under Article 51b par
2 and par 4 are confusing. It is also unclear wdrethe title “advisor” applies to all

%5 See par 62 of the 2010 OSCE/ODIHR Comments.
46 See ICC General Observations 2.6.
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professional staff working for the Human Rights tBator. Unless this is merely a
result of faulty translation, it is recommendedlarify this point.

[END OF TEXT]
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Annex 1

DRAFT

LAW ON AMENDMENTS TO THE LAW ON THE PROTECTOR OF HU MAN
RIGHTS AND FREEDOMS OF MONTENEGRO

Article 1

In the Law on the Protector of Human Rights ance&oens of Montenegro (Official Gazette
of Montenegro, no. 42/11), in Article 8, paragrapshall be deleted.

Article 2
In Article 9, paragraph 2 shall be amended to sesafbllows:
.1he Deputy shall perform duties within the compete of the Protector according to the
internal division of work which shall provide spalization, and especially specialization for
the protection of rights of persons deprived ofirtiberty in order to prevent torture and
other cruel, inhuman or degrading treatment or ghment, protection of the rights of
members of minorities and other minority nationaihenunities, the protection and promotion
of children’s rights, protection of the rights adrpons with disabilities, gender equality and
protection from discrimination.”
Paragraph 3 shall be deleted.
In paragraph 4 after the words: ,(hereinafter mefeito as: the Parliament), full-stop shall be
replaced with the comma and the words: “on recontagon of the Protector” shall be
added.
Current paragraph 4 shall become paragraph 3.

Article 3
In Article 10, after paragraph 2 a new paragra@il &fe added and shall read as follows:
»For its work, the Deputy shall report to the Patte and the Parliament of Montenegro.*

Article 4

In Article 11 after paragraph 1 a new paragrapii siesadded and shall read as follows:

»1he Protector shall take the oath before the Baxdint, and the Deputy before the President
of the Parliament.”

Article 5



In Article 16, paragraph 2 the word ,Protector” kHze replaced with the words: ,state
administration body in charge for human and miyaiights".

Article 6
Article 17 shall be amended to read as follows:
»1he Protector shall be also authorized to act upamplaints on work of courts relating to
the delay of the proceeding, an obvious abuse afeatural rights in judicial proceedings in
progress or failure to execute court decisions.”

Article 7

In Article 23 the words: ,without delay”, shall beplaced with the words: ,at the latest
within five days”.

Article 8

In Article 24, paragraph 1 the word ,employee®, Isba replaced with the words: ,advisor to
the Protector*.

Article 9
Article 25 shall be amended to read as follows:

.1he Protector shall perform the duties of preveamegamechanisms for the protection of
persons deprived of their liberty against tortured ather cruel, inhuman or degrading
treatment or punishment (hereafter referred tottaes:prevention of torture), in accordance
with this Law and the Optional Protocol to the Cention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.

In order to perform certain duties for the prevenmtiof torture that require specialized
knowledge, the Protector shall form a working bansisting of experts in the relevant
fields and representatives of non-governmentalrorgdions.

In performing the duties referred to in paragrapbf this Article, the Protector may engage
other independent experts if necessary.”

The act on establishing a working body referrethtparagraph 2 of this Article shall define
tasks and manner of work of this body.*

Article 10
After Article 25 four new Articles shall be addeddsshall read as follows:
JArticle 25a

Members of the working body referred to in Arti@® paragraph 2 of this Law shall be
nominated by the Protector based on the public call



Composition, criteria, manner of nomination and agement of working body members
referred to in paragraph 1 of this Article shalldetermined in the Rules of Procedure of the
Protector.

Article 25b
Prevention of torture includes the following:

+ visiting bodies, institutions or organizations imieh are or could be placed persons
deprived of their liberty and persons with resaitmovement in order to increase the
level of their protection from torture and otheuel;, inhuman or degrading treatment
or punishment;

« giving recommendations to the competent bodiedjtiions and organizations to
improve the treatment of persons deprived of thieérty and the conditions in which
they are staying, or the prevention of torture attter cruel, inhuman or degrading
treatment or punishment;

+ giving opinions on laws and regulations for thetpction and promotion of human
rights and freedoms of persons deprived of théerty and persons with restricted
movement;

+ Cooperation with the United Nations Subcommittee Ryevention of Torture and
Other Cruel, Inhuman or Degrading Treatment or ltunent (hereinafter referred to
as the Subcommittee for the Prevention of Torture).

Persons deprived of their liberty within the megnof this Law shall be persons under any
kind of retention, detention, imprisonment or plaeat under the supervision of an authority,
who can not abandon such place at their own will.

Article 25c
In the performance of the prevention of tortures Brotector and the Deputy Protector, as
well as the Advisor to the Protector and the Membar the working body referred to in
Article 25, paragraph 2 of this Law, who are auittext by the Protector, shall have the right
to:

« without prior notice, visit authorities, institutis and organizations, and inspect
premises in which are placed or could be placedsgoerdeprived of their liberty;

+ access freely to information on the authoritiestitations and organizations in which
are staying persons deprived of their liberty;

« access freely to information on the number of pessdeprived of their liberty in the
authority, institution, or organization they arsiting;

« access freely to information on the treatment ofpes deprived of their liberty;



+ without the presence of an official, talk with pams who are deprived of their liberty
and who can provide adequate information regardegsuspicion on violation of
human rights by acting of the authority, institutior organization they are visiting.

Article 25d

Members of the working body and the independenedgdrom Article 25 paragraphs 2 and
3 of this Law shall be entitled to adequate rematien for performed work.

The decision on the amount of remuneration refetwad paragraph 1 of this Article shall be
issued by the Protector, in accordance with theulatign establishing the criteria for
determining the remuneration for the work of thembers of the working body or other
forms of work."

Article 11

In Article 27, paragraphs 1 and 3 shall be deleted.
Article 12

In Article 30, paragraph 1 the words ,filed”, shia# replaced with the words: ,may be filed*.
Article 13

In Article 35, paragraph 1 after the word ,deadljrehall be added the words: ,for submitting
a statement and required documentation referredgaragraph 1 of this Article,".

Paragraph 3 shall be amended to read as follows:

,If the statement referred to in paragraph 2 o$ tArticle does not contain all the required
information or if required documentation is not sutted, the head or the person managing
the authority is obliged to submit amended staténaewl required documentation, on the
request of the Protector.”

Article 14
Article 36 shall be amended so to read as follows:
»At the request of the Protector, the head or tes@n managing the authority shall:

+ give access to all information under the jurisdictiof the authority he/she is
managing, regardless of the degree of confidetyjali

« provide direct access to official records, docurmeantd data, and deliver copies of
requested records and documents;

« provide access to all premises.

The head, or the person managing the authorityitutien or organization in which are
detained persons deprived of their liberty or pesswith restricted movement, is obliged to
provide to the Protector and the Deputy Protectat the Advisor to the Protector and the



member of the working body referred to in Article, paragraph 2 of this Law, authorized by
the Protector, the following:

« unrestricted access to the premises where persmmsed of their liberty and persons
with restricted movement are placed;

« interviews with persons deprived of their libertyprsons with restricted movement,
without the presence of an official;

+ access to required documentation.*

Article 15
After the Article 43 new Article shall be added asidhll read as follows:
JArticle 43a

On performed visit referred to in Article 25b, pgraph 1, item 1 of this Law, shall be
prepared record, which shall be signed by the psradno participated in the visit.

Based on the record referred to in paragraph hisfArticle, the Protector shall write a report
on his findings, and shall submit it to the authgrinstitution or organization in which the
visit was conducted.

When the Ombudsman finds out that torture or otheel, inhuman or degrading treatment or
punishment occurred, the report shall contain thmion with the recommendation(s) or
warning(s) to the authority, institution or orgaatipn in which the violation was found.

The report with the opinion and recommendation(syvarning(s) referred to in paragraph 3
of this Article, the Protector shall submit to @athority, institution or organization in which
the visit took place, as well as to the authoritytlee body responsible for supervising
authority, institution or organization.

The head of the authority, institution or organmatto which the recommendation or the
warning referred to in paragraph 4 of this Artidesent shall, within a specified deadline set
in the act of the Protector, take measures regaitti@ warning or the recommendation of the
Protector and shall inform the Protector, withoeitagt, about measures taken.
After receiving the information referred to in paraph 5 of this Article the Protector can
conduct a control visit to the authority, institutior organization, in which the case of torture
or other cruel, inhuman or degrading treatmentumghment was determined.”

Article 16

In Article 44, paragraph 1 after the words ,may mith, shall be added the words: ,to the
competent authority”.

In paragraph 2 the words: ,and the Law on Prolohitf Discrimination”, shall be deleted.
Article 17

Article 45 shall be amended to read as follows:



»1he Protector, the Deputy Protector, as well asAlvisor to the Protector and the member
of the working body referred to in Article 25, pagraph 2 of this Law are obliged to keep the
personal data they have obtained in the performaht®eir work in accordance with the law
governing the protection of personal data.

The obligation referred to in paragraph 1 of thisidde, shall also apply after termination of
office, employment or membership in the working y6d

Article 18
Article 49 shall be amended to read as follows:

»T1he Protector shall be entitled to a salary, sappnt to the function and other income in the
amount specified for the President of the Constitati Court.

The Deputy Protector is entitled to a salary, sepnt to the function and other income in
the amount specified for a judge of the ConstinalcCourt of Montenegro.*

Article 19
ChapteVIll shall be amended to read as follows
.VIll Secretary General and Service of the Protecta*
Article 51 shall be amended to read as follows:

» For performance of professional and other agésithe Protector shall form the Service of
the Protector (hereinafter referred to as: the iSeyv

Work of the Service shall be organized and cootdihdy the Secretary General.”
Article 20

After Article 51 three new Articles shall be addedl shall read as follows:
»Article 51a

The Secretary General, in addition to tasks reflietoen Article 51, paragraph 2 of this Law,
shall: prepare draft acts governing certain isseésred to internal affairs and work of the
Protector; chair the meetings of the Service; omgathe work on drafting the annual and
special reports; take care of exercise of the siglubligations and responsibilities of
employees arising from the work and based on the;weke care of the use of budgetary
resources; organize and implement training andegeibnal development of employees;
implement the decisions and conclusions of theeRtot; organize and carry on the co-
operation of the Protector with the authorities angknizations in the country and abroad; as
well as take care of the equipment and resouraethéowork of the Protector. The Secretary
General shall perform other duties as assignedékr by the Protector.

The Secretary General shall be appointed by thee&y for a term of five years and may be
re-appointed.



The Secretary-General is entitled to a salary enamount specified for a Secretary General
of the Constitutional Court of Montenegro.

For its work the Secretary General shall repoth&oProtector.
Article 51b

Professional activities within the competence of tProtector shall be performed by the
Advisors to the Protector.

The Advisor the Protector may be a person who iditexh to the general requirements
established by the law, have a university degreH, Mvel of education qualifications and a
minimum of 10 or seven years of work experience.

The titles of the Advisor to the Protector shall Belviser to the Protector — Head and the
Advisor to the Protector.

The Advisor to the Protector - Advisor to the Healdall be entitled to the salary from the
salary grade 3, and the Advisor to the Protectahéosalary grade 4 and have the right to
salary determined by the coefficient of that salgnades in accordance with the law
regulating the salaries of civil servants and statployees.

The Act on internal organization and systematiratad Service shall be issued by the
Protector, with the previous opinion of the competeorking body of the Parliament.

Article 51c

To carry out the professional duties, the Proteshal issue official identification document
to the Advisors of the Protector.

The form and content of the official identificatiolocument shall be established by the state
authority responsible for human and minority riglits

Article 21
Article 52 shall be amended to read as follows:
,0n the rights, obligations and responsibilitiestod employed persons in the Service, which
are not regulated by this Law, shall apply the latons on civil servants and state
employees and general labor legislation.”

Article 22

The Rules of Procedure of the Protector shall benbraized within six months from the date
of entry into force of this Law.

The acts referred to in Article 5 and Article 5paragraph 2 of this Law shall be adopted
within six months from the date of entry into foxmiethis Law.

Article 23



This Law shall enter into force on the eighth dayathe day of its publication in the
Official Gazette of Montenegro.



