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bnarogapHoct

Osa ucTpaxyBatbe belue Co3aafieHO O CTpaHa Ha ciefiHuBe YneHoBu Ha log-oaaenot
3a cyacku pedpopmu npu Habmwynysaukata Mucuja Ha OBCE Bo Ckonje-Oppnen 3a
BNafieetbe Ha NpaBoTo:

Menenona 'ypunnosa
PomaHa Makelumk
Jbybuua Muwescka
MepwToH [NajasuTu
Hatanu TpaH
Pesapra Lyu

Moa-oaaenoT 3a cyacku pechopMu 3pasysa 61arofapHOCT 40 CUTE YUECHULM KOU
ce cornacuja aa bupat MHTepBjyMpaHu 3a noTpebuTe Ha oBaa nybnukaumja. HuBHMOT
MPULOHEC Ce AOKAXa 04 UCKNYYUTENHA BPEAHOCT 33 UCTPAXKYBAHETO.
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i BOBE]

OBa UCTpaXyBatbe € HACOUEHO KOH pasrfiedyBatbe Ha pa3NuYHUTE acrekTH Ha
MpaBoOTO Ha COOABETHa O0AbpaHa, co 0CobeH aKUeHT Ha MOXHOCTA Koja ja
“MaaT cupoMalLHUTe nyfe, Aa obesbefaT npucTan Jo aABOKATCKa NOMOLU BO
KpuBMUHUTE NpeaMeTu.! Herosata oCHOBHa Len e Aa ja NOTTUKHE AUCKyCHjaTa
Ha OBME TEMM, 3a BPEMe Ha YCBOjyBareTO Ha HOBMOT 3aKOH 3a KPMBMYHA
nocTanka (3KM).? BropocteneHaTa Lien Ha UCTpaXyBatbeTo € Aa Ce pasriena u
[a ce uaeHTUUKyBa ynorata Ha afiBokaTUTe Ha ofbpaHaTa HasHauyeHu Mo
cnyxbeHa LOMKHOCT, BO CTyyauTe Ha CNIOXKEHU KPUBUYHM MpeaMeTh. TepMUHOT
»CNIOXXEHO KPUBMYHO 1eN0” UK, TELLKO KPUBHUUHO AeNo", KoM Ce KOPUCTEHM 3a
noTpebuTe Ha OBa UCTPaXKyBatbe, MMAAT MPAKTUUHA KOHOTALMja U UCTUTE He
03HauyBaaT KOHKPeTEH NpaBeH KoHLenT. Tue ce OAHeCyBaaT Ha OHWe NpeaMeTH,
KOM ce nop, HagnexHocT Ha OAaenoT 3a opraHM3MpaH KpUMMHaN, BO PaMKK Ha
OcHosHuoT cyn Ckonje 1, Kako M Ha Apyru ciyyau, Bo kKou ce paboTu 3a
cnoxeHa hakTyKka cocTojba, noronemM 6poj 06BUHETH KL M NoroneM 6poj
3acTanHMuM Ha ofbpaHaTta, UMM MaK Ha MpeaMeTUTe KoM Mopaju BUCOKMUOT
nybnuumTeT WTO ro MpUBAEKyBaaT UM NaK Nopajau 3akaHaTa 3a 6e3befHocTa
WTO ja npeTcTaByBaaT, 61U Moxene fa OMAAT O3HAUEHW KaKO MpeAMeTH of
0CcobeHo cepro3Ha BaXHOCT.

Ha nouetokoT Ha MCTPaXyBakbeTO C€ roBOpPH 3a AMHAMUKATa Ha Pa3/iIMvyHUTE
npegu3snun, NOBpP3aHU CO MPABOTO Ha 6paH|4Ten BO KOHTEKCT U cnyqaj Ha
3a40/DKUTETHa o,u,6paHa, HaCnpoOTn UK KaKO HafoMoJiHyBake Ha JIMYHATa
o,u,6paHa Ha O6BMH€TVIOT, KaKO U Ha CyaeweTo BO OTCYCTBO. Bo BTOPMOT Oen,
HaKpPaTKO Ce Mnpe3eHTUpaHnu pa3nnMyHuTe MoAenn Ha 06636G,U,YBal'be MpaBHa
MoMoLL 33 0OBUHETUTE KOM o (bVIHaHCVICKM aAClMeKT He Cce BO MOXHOCT UCTaTa

1 Boosa MCTPaXKyBake, MNopagan NnonecHO HeEroBo YnTame U MHTepnpeTaqua, MallKKNOT poA ro

nofpa3sbupa v KEHCKMOT, eiHMHa noapa3bupa M MHOXMHa M obpaTHo.

Bo BpeMe Ha 13roTByBaHbeTO Ha KOHEYHMOT U3BELLTA] O} 0Ba UCTPAXKYBatbe, OAHOCHO BO TEKOT
Ha Mecel, HoemBpu 2010 roguHa, MakegoHckoto CobpaHue WTOTYKY o YCBOW HOBMOT 3aKOH
3a KpuBMUHa nocTanka (HosuoT 3KI) (CnyxbeH BecHuk 6poj 150 on 18.11.2010). Pasrneay-
BarbETO M KOMEHTapMTe 3a TeKOBHATa COCTOj0a — BO OUEKyBakbe HOBMOT 3aKOH Ja CTanu BO
cuna Bo 2012 roguHa, no HerosaTa npefBueHa oAoXeHa npuMeHa (vacatio legis) on ase
rofuHW — ce 0JHeCYBaaT Ha CMUTYyaLMjaTa COMMIACHO CO 3aKOHOT 3a KPMBMUHA MOCTamnka of
2005 roauHa (3KIM og 2005 roguta), Cnyx6eH BecHuk 6poj 15/2005.
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Aa ja obesbepar camu, Mo WTO CneayBa M Mperned Ha LOMALIHUAOT CUCTEM.
Pa3nnyHuTe Moilen Ha NpaBHa NoMoLl Kou bea pasrnefaHu 3a notpedbuTe Ha
OBa UCTpaXyBake ce 0 ApXKaBaBa, of XpBaTcka, CoefnHeTUTE AMEPUKAHCKM
[Opxasu, ®paHumnja U of MeryHapogHUTe KPWMBMYHM TpubyHanu M Cynosu.
CyackaTa npakca Ha MefyHapoAHWTe KpUBMUHM CY[OBM, @ 0COBEHO OHaa Ha
XalwkuoT TpubyHan 3a nopaHellHa Jyrocnasuja, € aHaM3MpaHa BO KOHTEKCT
Ha OBa MCTpPaXyBate KaKo MpuMep 3a MPUMEHNMBUTE CTaHAApAM M 3a
KOMIMapaTUBHM Lienu, 0c06eHOo Nopaay HUBHWOT crieLiMdmyieH MaHaaT, COrNacHo
CO KOj MefyHapofHuTe TpubyHanu HyaaT MOLHe KOPWUCHM 3alTUTHU MepKM
KOM MOXaT Aia NOC/yXaT Kako pedepeHTeH MaTepujan 3a cnopeaba.

Bo u3BewwTajoT e fageH 1 nperne Ha BOCMoCTaBeHaTa Npakca Ha obe3beayBarbe
3aflo/MKMTeNHa oabpaHa mo cnyxbeHa JOMKHOCT BO Cydyaj Ha CNOXEHU
KpuBMuHM npeaMetn cornacHo co 3KI op 2005 roauta. BoobuuaeHo, Bo
CNOXEHUTE KPUBMYHM MPeAMETH ce paboTu U 33 MHOTY NMOCOXeHU (DAKTUUKM
COCT0j6U, NOBUCOKM NPOMMLLIAHM Ka3HW, Noronem obeM Ha JoKa3eH MaTepujan,
Kako M noronem 6poj cBegouu, 06BUHETM NMLA M a[iBOKATHU Ha oabpaHaTa.
Kako nocneguua, TakBuTe CyaCKM NPOLLECH TPaaT U NMOLONT BPEMEHCKM NEPUOf
BO cniopefiba co BoobMYaeHUTEe KPUBMYHM NPEAMETH M CO cebe HocaT Norofiem
PU3MK M MOXKHOCT 3@ OTCYCTBO Ha CTPaHKUTE, a 0CoBeHO Ha 06BUHETUOT(TUTE)
M HWMBHMTE 3aKOHCKM 3acTanHuuu. Co Len [a ce Hajae pelleHue 3a TaKBuTe
onpaBAaHu UK HeONpaBAaHU ofNaratba Ha NOCTankaTa, CyauuTe ce pellaBaaT
3a Ha3HauyBabe Ha bpaHuUTeNM No ciyxbeHa [OMKHOCT 3a 06BUHETUTE LA
KoM ce nojasune npep, CyfoT, KaKo M 3a OHME Ha KoM UM Ce Cyau BO OTCYCTBO.

METO[I0O/TOTUJA

McTpaxyBareTo ce 3aCHOBA Ha NPUMaPHMU U CEKYHAAPHU M3BOPH Ha MpPaBoTO.
MpuMapHUTE M3BOPM M BK/TyYyBaaT MeryHapOAHMTE Crorof6bu, [OMAaLHOTO
3aKOHO[aBCTBO, MeYHAPOLHUTE CYACKM OLYKM, KAKO M CTAaTyTUTE U NpaBu/aTa
M NOCTanKuTe Ha MeryHapoaHuTe cynosu. CekyHLApHUTE U3BOPYM BKyyyBaaT
MPaBHM CTPYYHU HAMMCH, €NEKTPOHCKM U3BOPU, MPUPAYHMLM 33 NPaKTUYapuUTe
M MHTEPBjya CO AOMALLUHMTE NMPaKTUYapK of NpaBHaTa cdepa.

MMajKVI npensma AeKa oBa UCTPaXKyBake NpeTCTaByBa 04pa3 Ha IYHU CTaBOBU
M MUCTIEHA, BO |/I3B€I.IJTajOT CBECHO He Ce Coap>XaHU MHCbOpMaLI,VII/I 3a MOEHTUTETOT
Ha COroBOpHMUMTE MNU MaK APYTn VIHCbOpMaLI,MVI Kom 61 0BO3MOXKMNE OTKpUBah€
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Ha HUBHWOT MaeHTUTET. PasroBopu Hea BofeHu co rpyna o 16 npakt1yapu og
LienaTa TepuMTOpHja Ha ApKaBaTa BO Koja bea BKIyuYeHW CeilyM aiBOKaTH, OCYM
cyamm (0f1 KoM TPOjLIa MOMEHTATHO Ce W NpeTceaaTeN Ha oapeaeHu Cya0BH) U
efieH obBMHUTEN.
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MOrNABJE 1.
OCHOBHWM HAYETA U IPAKTUKM TMOBP3AHN
CO MNPABOTO HATIPABHA oMo

1.1. NPABO HA BPAHUTEN

MpaBHaTa noMow BoobMUaeHO ce MaTepujanusmpa npeky obesbepyBatbe
CTPYYHa MOMOLL M MOAAPLKA BO OAHOC HAa oapefeHu npaBHU paboTu. Mpu
KaKBO O110 OTMOYHYBaE Ha CyACKa MOCTankKa, NpaBHaTa MOMOLL Ce MOUCTOBETYBA
M € CMHOHMM Ha NpPaBOTO Ha J06MBakbe NOMOLL Of MPaBeH COBETHUK. BakBoTo
MpaBo e eAHO Ofi OCHOBHMTE Hauyena Nnpu3HaTh BO CUTE MeryHapOAHM NPaBHM
[OKYMEHTU KOM Ce OfJHeCYBaaT Ha YOBEKOBMTE NpaBa, Kako NpaBo Ha ofbpaHa
M € OCHOBEH Npefyc/ioB 3a CNpoBeAyBake Ha MPaBUYHO CYAeHe.

1.1.1. BO MAKE[JOHCKOTO 3AKOHO[JABCTBO

Cnopep, AoMalWwHOTO NpaBo, 6uno Koe nuue 0OBUMHETO 3a KPUBMYHO [ENo
(0COMHMuUeHO, 06BUHETO MM OCYAEHO UL BO MpBa WHCTaHUMja) MMa MpaBo
Ha 6paHuTeNn® U COOABETHUTE BNACTU Ce LOMKHM [a ro MoyyaT MoBMKAHOTO,
NpMBELEHOTO UM IULLETO NMLIEHO o, c1ob0Aa, 3a TakBOTO Npaso. [paBoTo Ha
bpaHuTen Bo cebe ro COApXHW U NPaBOTO NMLETO Aa ce BpaHM caMo MM Co
noMoll Ha bpaHuTen no concteeH u3bop, fa My buae fafeHo AOBOHO BpeMe
[a ja noAroTBM cBojaTa ofbpaHa M UCTaTa fa ja U3NOXM Npef HenpucTpaceH
cyn. Bo YcraBot e HaBeeHo aeka, ,/luyellio UOBUKAHO, UpusegeHo Uu IUWEHO 0g
cnoboga Mopa eegHaw ga buge 3ailio3Hailio co UpuyuHuilie 3a HeZoeolio
tiosukyearve, ipusegysarse UnU JiuLLysare 0g cnoboga u co Hezosudllie pasa yili-
8PgeHU CO 3aKOH U 0g Heio He Moxe ga ce bapa usjasa. Jluyeltio uma ipaeo Ha
bpaHuitien 8o lonuyuckalia u cygckailia docadxa.™

3 TMornepHete rn uneHosute 69, 70 u 71 op HosmoT 3KI1. McTo Taka, mornefHerTe rm 1 YUneHoBuTe
4,63 1 66 op 3KIM op 2005 roguHa.
4 TornepHeTe ro unex 12, ctaB 3 og YctasoT, CnyxbeH BecHuk 6poj 52/2001.
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1.1.2. BO MEf'YHAPOIHOTO M CMIOPEQBEHO MPABO
= XpBaTcKo 3aKOHO[,aBCTBO

CornacHo co xpBaTckuoT KpuBuUeH 3aKoH®, 06BMHETOTO NLie MMa MPaBo Ha
NpaBeH COBETHWK, NPef 1 3a BpeMe Ha KpMBUYHaTa nocTanka. [Mpes npBuYHOTO
UCMIMTYBakbe Ha NMLETO, Toa Mopa Aa bupge moydyeHo 3a MpaBoTO fa UMa
BpaHuTen, Koj ke My noMara 1 Ke buae NpucyTeH BO TEKOT Ha UCMPaLLyBaHeTO.

= 3akoHopaBcTBo Ha CoepuHeTUTE aMepPUKaHCKU ApPXXaBU

Bo CoepiMHeTHTE aMepUKAHCKM ip)XaBy NPABOTO Ha BpaHUTEN BO KPUBUYHUTE

NPeAMETH e 3arapaHTUPaHO CO WeCTUOT aMaHAMaH KOH YcTtaBoT Ha CoeguHeTuTe

aMepUKaHCKu apxxasu. Bo wecTMoT aMaHaMaH e HaBeeHO CNefHOBO:
,Bo cutlie kpusuyHu locitialiku obguHelliuolWl uMa Upaso Ha 6P30 U jagHO cygetse,
0g cllipaHa Ha He3asucHa dopollia, u3bpaHa 80 PaMKU Ha gpxkasailia u oKpyzoill
80 KOj e U38PLUEHO CaMOUo KpUBUYHO genlo, Yuja MeCHa HagnexHoc i UpeiiXogHo
Mopa ga buge coogeeiliHo yiliBpgeHa co 3aKOH, Kako U ga buge UHGOPMUPAH 3a
{ipupogaitia u puyuHadtia 3a obeuHeHuelio. ma lipaso ga ce cooyu co ceegoyuitie
upolliue He2o, ipaso Ha UosUKyeare caegoyu Kou Ke ceegodaill 80 Hezoaa Uon3a,
Kako u paeo Ha liomow og bpaHuilien 8o iWiekoill Ha ogbpaHaita“

MeryToa, 3alUTHTaTa Koja ja rapaHTMPa LUECTUOT aMaHAMaH € echeKTMBHA CaMO OTKAKO
ke buge nogurHato M hopManHo obBUHEHMe. 3a BpeMe Ha MpeTxoaHuTe hasu Ha
rnocTankaTa, Kako Ha NpuMep AOAEKa JIMLETO ce Haofa BO MPUTBOP BO MOMLM]a,
OCOMHMYEHMOT CEMaK MOXe Aa OCTBApM MPMCTan 10 COOABETHA NOMOLL ofi bpaHuTen
BP3 OCHOBA Ha TOJKYBaHETO Ha NpaBaTa 3a [ja MMa COO/BETHA M NPaBMYHa NOCTankKa
Of, CTpaHa Ha BpxoBHuoT cy Ha CoenHETHTE aMEPUKAHCKM Ap)KaBM, @ BOCMOCTABEHM
CO NETTUOT aMaHAMaH® M MO3HATUOT C/yyaj Ha MupaHaa npote ApusoHa.’

5 HoBMOT 3aKoH 3a Kp1BWYHa nocTarnka belle ycBoeH Ha 28 gekemspu 2008 roauHa. Hajrone-
MMWOT [ieNl Of} HEroBuTe oApea6bu Ke cTanat Bo cuna Ha 1 centemspu 2011 roauHa, nako, efieH
ofpefeH fieN o UCTUTe BeKe CTanu BO CUNa Hekafe Bo cpeamHaTa og 2009 roamHa.

¢ TlornenHete ro lNetTt1oT aMaHAMaH KoH YcTaBoT Ha CoeaMHETUTE aMepPUKAHCKM IPXKaBK, BO KOj ce
BE&/M CNEeIHOBO: ,,HUTY eaHO NuLie HeMa [ia OfroBapa 3a M3BPLUEHO TELLKO KPMUBMYHO N0, 3a Koe e
npeaBraeHa CMPTHa KasHa, MK MakK 3a Koe 61no pyro HeyecHo 1 CpaMHO [eno, 0KO/KY He buae
npe3eHT1paH 0bBMHMTENEH aKT 0 I'oneMaTa NopoTa, 0CBEH BO C/yyau Kora ce paboTu 3a MpunafH1Lm
Ha APMUCKMTE MMM MOPHAPHUUKMTE BOOPYXKEHM CHIM, M, NaK, 38 MUNMLMJATa, 38 BUCTUHCKA Cykba
BO BOEHM YCJIOBM WM BOHPEHM CUTYaLK, OMACHM 3 LieNoKynHaTa jaBHocT. EgHo 1cTo nvue, 3a
€[IHO WUCTO M3BPLLEHO [ieNo, He cMee Aa buae cyaeHo MoBeke MaTW, HWTY, Mak, BO KpUBMYHATA
rocTanka cMee fla Ce NPMHyayBa fla CBefouM NPoTHB cebecu caM1oT, a 6e3 CoofIBETHa M NpaBUUYHA
CyfCKa NocTarka, He cMee Aa My buae ofi3eMeH XXMBOTOT, CToH60AATa UM UMOTOT, @ HErOBUOT UMOT
He cMee fia My 61e of13eMeH 3a jaBHM MoTpebu, be3 cooaBeTeH NpaBMUeH HALOMECTOK",

7 TornepHeTe ro cnyyajot MupaHaa npoTue ApusoHa, 384 U.S. 436, 86 S. Ct. 1602, (1966).
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= MDpaHLyCKO 3aKOHOAABCTBO

CornacHo Co BOBEHMOT u/eH Ha (hpaHLYCKMOT 3aKOH 3a KPMBMYHA MOCTArKa,
ceKoe /1LLe, OCOMHUYEHO MM 0OBMHETO 3a M3BPLLEHO KPUBMYHO AEN0, MMa MPaBo
Ha MOMOLL 0f} CTPaHa Ha MpaBeH COBETHUK.? TOKMy 3aToa, MPaBOTO Ha bpaHuTen e
MPMMEHNMBO YLUTe BO TEKOT Ha HajpaHaTa MoCTanka 3a BpeMe Ha UCMpaLlyBatbeTo
BO MOMLMjaTa Ma Cé A0 rMaBHUOT npeTpec. OCOMHUYEHOTO UMM OOBMHETOTO NINLE,
MOKpPaj 0CTAaHATOTO MMa MpaBo Aa buae MHGOPMMPaHO 1 3a 06BUHEHM]aTa 3a KOu
ce ToBapu.’ BaxHo e Aa ce 3abenexm aeka BaKBOTO OCHOBHO NpaBo Ha 0bpaHa ce
Mp13HaBa M MpeKy 3arapaHT1paHu1Te NpaBa Bo EBporckaTta KOHBEHLMja 3a YOBEKOBH
npaBa, Koja, KaKo efiHa Ofi MeryHapOHUTE KOHBEHLMM PaTU(hMKYBaHK Of CTpaHa
Ha (ppaHLycKaTa pXaBa, NPeTCTaByBa feN Of (PpaHLYCKOTO 3aKOHOLABCTBO. Y

= MefyHapoaHo npaBo

MpaBoTo Ha bpaHMTEN e eAHO 0/ HajCyLITECTBEHUTE MPaBa Ha NoeauHLUMTE BO
PaMKu Ha MpPaBOCYAHMOT CUCTEM, a 0CobeHO Kora ce paboTu 3a KpUBMUHM
npegMeTtn. OBa NpaBo e 3arapaHTUPAHO BO CUTE CYWITMHCKM M3BOPM Ha
MeryHapOoAHOTO NpaBo. Toa € efleH Of rMaBHUTE efleMeHTU Ha HayenoTo 3a
e[HaKBOCT Ha opyxjeTo npep cygosute.!! CnefHuBe MeryHapoLHM MpaBHM
AOKYMEHTM ja MOCOUYBAaT M ja MOTBpAYyBaaT ocobeHaTa BaXHOCT Ha OBa NPaBo.

EBponcka KoHBeHLMja 3a 3alITUTA HA YOBEKOBMTE MpaBa U OCHOBHM cnobogm
(EKYIM)2
YneH 6 - [pago Ha UpasuyHo cygervels

3. Cekoe nuye, 0b8uHelio 3a KPUBUYHO geio, U UMA CllegHU8e MUHUMAJTHU Tpasa:

[..]

8 TlornepgHeTte ro BOBeAHWOT ufieH Ha 3aKOHOT 3@ KpMBMYHA MocTanka Ha MpaHumja, 0fHOCHO
KOHCONMUAMPAHUOT TeKCT Ha 3akoHoT of 14 Hoemspu 2010 roauHa.

9 TlornegHete ro, MCTO Taka, BOBEAHMOT UNeH Ha 3aKOHOT 3a KpMBMYHA nocTanka Ha OpaHuuja.

1 TornepHete ro unex 53 o YcrtaBoT Ha ®paHumja of 4 oktomepu 1958 rogmHa.

11 TlornegHete ja pabotata Ha KoMucujaTa 3a yoBekoBM mpaBa ([TakT 3a rparfaHCKM M MOMTUYUKM
npaga), OnwT koMeHTap 6poj 32 (90) Bo Bpcka co uneH 14, ctas 10, ycoeH Ha 24 jynu 2007 roauHa.

12 Egporcka KOHBEHLMja 3a 3alUTUTA HA YOBEKOBMTE NpaBa M ocHOBHM cnoboau (EK3YTC), us-
MeHeTa 1 jornonHeTa co oapendute o Mpotokonot 6poj 14 (CETS 6poj 194), npu cTanysateTo
Bo cuna Ha 1 jynu 2010 roguHa.

13 Unen 6 op EKYIT: MpaBo Ha npaBuuHO cyfere
1. Cekoj, npy onpefienyBake Ha HeroBuTe rparaHCcKMTe NpaBa M 06BPCKM UMM KOTa & KPUBUUHO
FOHET, MMa NPaBO Ha NPaBMUYHO M jaBHO CyLetbe BO Pa3yMeH PoK, Npej He3aBUCEH U Hempu-
cTpaceH TpubyHan ocHoBaH co 3akoH. [pecyauTe Ke ce U3pekyBaaT jaBHO, HO MeYaToT U jaB-
HOCTa MOXe Aia Ce MCKyyYaT BO [ieN UM BO LieNIMOT TeK Ha MocTankaTa, 3apaam 3aliTuTa Ha
MOPAJIoT, jaBHMOT pef UM HaluMoHanHaTa be3beqHOCT Ha eHO JeMOKPATCKO OMWTECTBO,
MoToa, Kora 3alThTaTa Ha MHTepPecHTe Ha MasoNieTeH NPeCcTanHuUK UK NPUBATHUOT XKMBOT Ha
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(8) ga ce bpaHu nuyHo unu co omow Ha bpaHultien o coliciliseH usbop, unu, go-
KOTIKY HemMa (huHaHcUcCKuU cpegeilisa ga dnaitiu 3a iakea lpasHa omow, uciuaitia
ga My buge obesbegeHa beclinalliHo, Koza Lioa e 80 UHIepec Ha dpasgaiua [...]

MefyHapoaeH NaKT 3a rpafaHCKM U NOJIMTUYKM NpaBa'’

YneH 14%
3. Cekoe nuye, obguHellio 3a KpusuyHo geno, loyuillyeajku 2o Hayenolio Ha
pamHolpagHocl, U UMQa HajMATIKy clegHuUge 3a2apaHiiupaHu tpasa:
(2) ga My ce cygu 8o Hezoeo lpucycilieo u ga ce 6paHu camoilio WU og ClpaHa Ha
bpaHultien o colciliseH usbop; ga buge uHopmupaHo 3a iakeolio paso,
JOKOJIKY HemMa 3aKOHCKU CO8elliHUK; U gOKONKY He paclonaza co cpegcilsa 3a
bpaHullien, ga gobue beclnallieH cnyxbeH bpaHuilien, Koza UHlliepecullie Ha
{ipaegailia ioa 2o bapaail [...]

CTpaHKMTE BO MOCTanKaTa Toa ro HaloXyBa, UK Kora CyAoT ro CMeTa Toa 3a CTPUKTHO He-
OMXOAHO, KOra nocTojaT nocebHW OKOMHOCTH, NPU KOM jaBHOCTa Ha nocTankata bu Moxena
[a UM HaLUTeTH Ha MHTEepEeCuTe Ha NpaBfaTa.

2. Cekoj KpuBUYHO 0BBMHET Ke Ce CMeTa 3@ HeBMH, C& [10fieKa He Ce JoKaxe [ieKa e BUHOBEH
BO COTMACHOCT CO 3aKOHOT.
3. Cekoj KpMBUUHO 06BMHET Ke M MMa Cle[jH1BE MUHUMAJTHU NpaBa:

a. Aa buze BefHall [ieTanHO U3BECTEH, Ha ja3uKOT WTO ro pasbupa, 3a npupoaata U ocHo-
BaTa Ha 0OBUHEHMETO NPOTHB HEro;

6. La Ma JOBO/THO BPEMe M afieKBaTHM YC/IOBM 3a [ia ja NOArOTBM CBojaTa ofdpaHa;

B. 1a ce bpaHK caMMOT MnK of, CTpaHa Ha bpaHuTen Mo cBoj M36op, UK LOKONKY He pac-
nonara co cpefcTea 3a bpanuTen, fia fobue becnnateH cnyx6eH aBoOKaT, Kora MHTepecuTe
Ha npaspgaTa Toa ro bapaar;

r. caM [la rv CoCnylla UM fa OBMaCTW HeKoj ApYyr Aa rM CoCnylia CBefouuTe, Kou ro
TOBapaT, Kako 1 Aa o0be3befu NPUCYCTBO M COCMyLIYBake Ha CBEJOLM BO CBOja M0/13a, NoA
MCTUTE YCTIOBM, KOM BaXaT 3a CBEOLMTE LITO FO TOBApaT;

A. becnnaTHo fa fobue npeseayBay AOKONKY He ro pasbupa unu He ro 36opysa cryxbeHnoT
ja3uK Ha cygor.

14 MefyHapo/eH NaKT 3a rparaHcku v noauTuuky npasa (MITTIM), ycBoeH 1 0TBOpeH 3a NoTmnu-
LyBatbe, paTudHKaLMja M npucTanysatbe co Pesonyuujata Ha MeHepanHoTo cobpaHue 6poj
2200A(XX]) og 16 pekemBpu 1966 rogmHa, Koja cTanm Bo cuna Ha 23 Mapt 1976 roamHa.

15 Bo uneHot 14 op MIITIM e HaBefeHO CieaHOBO:

1. Cute nyfe ce efHakBu npep, cyfosuTe U TpubyHanute. Cekoe fMLe MMa MPaBO HErOBMOT
cnyJaj fia b1ze pasrnefyBaH Ha jaBeH M MpaBMUYEH HAUMH Npej HaJIeXeH, HE3aBUCEH U HeMpu-
CTpaceH cyp, BOCMOCTaBEH BP3 OCHOBA Ha 3aKOH, KOj OA/y4yBa 3a OCHOBAHOCTa Ha CEKOoe Kpu-
BMYHO OOBMHEHME MOAMTHATO NPOTUB HETO M 3a HEroBMTE rpafaHCKu MpaBa U 06BpcKku. Moxe
[a Ce Hapeau UCKTyJyBake Ha jaBHOCTA 3a BPeMeTPaereTo Ha LienaTa pacrpasa UM BO efieH
Hej3uH Jen, BO MHTepec Ha MOpaJoT, jaBHUOT Pef UM HaluuoHanHaTa besbenHocT Ha femo-
KPaTCKOTO OMLUTECTBO, UM KOra Toa e MoTpebHO Mopajy 3allThTa Ha TMYHUTE MHTEPECH Ha He-
KOja 0 CTpaHKMTe, UMK, NaK, [LOKOJKY CY[OT Toa ro CMeTa 3a anconyTHo noTpebHo, nopaau
cneumduuH1TEe OKOMHOCTU Ha KOHKPETHMOT CNyyaj, Kora MPMCYCTBOTO Ha jaBHOCTa bu 6uio
LUTETHO 3a MHTepecuTe Ha NpaBpaaTa. Kako 1 aa e, cekoja npecypa Bo rparaHcKa UM KpUBUUHA
rnocTanka e jaBHa, OCBEH JOKOMKY MHTEPeCcOT Ha ManofieTHUTe I1ua He 6apa fia ce noctanu
pa3NMUHO MNK, NaK, LLOKONKY ce paboTu 3a GpayHM CMOPOBM MK 3a CTapaTesCcTBo BP3 AeLia.
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npaBOTO Ha 6paHVITe}'I € BrpageHo BO CEBKYMHWOT KOHUENT Ha NpaBOTO Ha
NPaBMYHO Cyaeme, NMPeKy Koe ce o6e36ep,yBaaT M HEKOU CI'IELI,MCquHVI rapaHuuu
BO KPUBUYHUTE NMPEAMETH, KaKO LWUTO € Ha NMPUMEpP NpPaBoToO fAa 6VI,IJ,e M3BECTEHO
3a npmpopdarta MU OCHOBATa Ha 06BMHEHMETO NPOTMUB HEr0 UK HEa; NPaBOTO 3a
[OBOJIHO BpeMe 1 aleKBaTHMN YC/T0BM 3a NOAIOTBYBakh€ Ha o,u,6paHaTa; npaBoTo
3a UCNnUTyBake CBEAOUM U NMPaBOTO Ha KOPUCTEHE NOMOLL O npeBenyBaq.16

= [puMennusu ctaHgapam Bo MefyHapoaHute TpubyHanu

MpaBunaTa Kou ce MpUMEHyBaaT BO Pa3fIMyHUTE MeryHapOoaHW TpubyHanu,
npeBMayBaaT CIMUHM NPaBa 3a MLATa 06BMHETH 33 KPMBUUHM [leNa of Mery-
HapoAeH KapaKTep.

2. Cekoe n1ue 06BMHETO 3@ KPUBMYHO [1EN0, Ke ce CMeTa AeKa He e BUHOBHO, Cé [jofieka He-
roBaTa BUHa He 61ze 3aKOHCKM YTBPAEHa.

3. Cekoe nuLe, 06BMHETO 3@ KPUBMUHO €10, CO LIeNIOCHA PaMHOMPABHOCT, ' MMa HajMaskKy
CNedHVBe 3arapaHTUpaHu Npasa:

(a) na buae BegHalL AeTanHO M3BECTEHO, Ha ja3UKOT WITO ro pa3bupa, 3a NpUpPoAaTa U oc-
HOBaTa Ha 06BMHEHWETO NPOTHB Hero;

(6) na MMa OBOMHO BpeMe M afieKBaTHM YC/IOBYM 3a f1a ja MOATOTBM CBOjaTa oAbpaHa 1 Aa
KOMyHMLMpa Co BpaHuTen no concTeeH usbop;

(B) ma My b1ze cymeHo BO HajKpaTOK MOXEH poK, 6e3 HenoTpebHM oanarama;

(r) ma My ce cyav Bo HEroBo NpUCYCTBO M fla ce BpaHK CaMUOT UMM Off CTpaHa Ha bpaHuTen
Mo concTeeH u3bop; fa buae MHOPMMUPaAHO 3a TAKBOTO MPaBO, AOKONKY HEMa 3aKOHCKM Co-
BETHWK; 1 JOKOJIKY He pacronara co cpefcTsa 3a bpanuten, fa nobue becnnaten cnyxbeH
aflBOKaT, Kora MHTepecuTe Ha npasgaTta Toa ro 6apaar;

(n) caM ma rv cocnylwa MM Aa OBNACTU HEKOj APYT 4a MM COCNYLIA CBeAoLMTe, KOM o TOBa-
paT, Kako 1 fia 06e3beau NpUCYCTBO M COCNYLLYBatbE Ha CBEAOLM BO CBOja M0A3a, NOJ UCTUTE
YCIIOBM, KOM BaXXaT 3@ CBeJJOLMTE LUTO o TOBAPaT;

(f) 6ecnnatHo fa [obue npeseyBay, AOKOSKY He ro pasbupa unm He ro 36opysa ciyxbe-
HWOT ja3uK Ha CypoT;

(e) ma He buae NpuHYLYBaHO Aa CBeAOUM NPOTHB cebe MK Aa Aafie NPM3HaHKE 3a BUHATA.
4, Bo cnyyaj Ha ManoneTHu nMLa, Npu BOLEHETO Ha MOCTanKaTa Mopa Aa ce 3eMe Npesua
HWMBHATA BO3PACT 1 HEOMXOoAHAaTa NoTpeba o4 HUBHO NPEBOCMUTYBAtE.

5. Cekoe ocyieHo nuLie 3a KpUBUYHO Ao MMa MPaBo, BO COMMACHOCT CO 3aKOHOT, Aia nobapa
oCyauTeNHaTa Npecyfia v ofpefieHaTa Ka3Ha Aa buaaT MCUTaHW Off MOBMCOK CyA,.
6. AKO KOHEYHO M3peyeHaTa KPMBMUHA Mpecyna NoaoLHa buae NOHULTEHA UM aKO JIULLETO
61ae NoMMNYBaHO 3aT0a LITO HEKOW HOBM WM LOMONHATENHO YTBPAEHH (DaKTH [OKaXKyBaaT
Aeka 6una HanpaBeHa CYfCKa rpeLika, IMLETO Koe ja M3p)Kano KasHaTa Bp3 OCHOBa Ha
TaKBaTa ocyauTeNnHa npecyfa ke buge obeclTeTeHo COrMacHoO CO 3aKOHOT, [OKOJKY He ce
YTBPAM [ieKa Toa BO LLefloCT UMM [ieNlyMHO € BUHOBHO 3a He6/1aroBpeMeHoTo OTKpMBatbe Ha
Heno3HaTUTe hakTh M OKONTHOCTM.
7. H1Koj He MoXe [ia 61ae KpMBMUHO FOHET MMM KAa3HET 3a KPUBMUHO [1eN10, 3a Koe BeKe bun
ocnobofeH o 06BUHEHMETO MK, NaK, OCYIEH CO MPABOCK/IHA NPeCya COrMacHO CO 3aKOHOT
M KpMBMYHATa MocTarnka Bo 3eMjaTa.

16 TornepHeTe 1 kako u norope, uneH 6 og EKYI v unen 14 og MITTIM.
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CraTtyT Ha Mef'yHapOAHUOT KPUBUUEH CYA 3a nopaHelHa Jyrocnasuja (ICTY)
Unen 21- [pasa Ha obeuHeiuom

4. Ha cekoe nuue, 0b8uHelio 3a KpUBUYHO geslo, 8p3 0CHO8A Ha ogpegbuilie Ha 080f
Cltaluyiy, co yenocHo toquillygare HA HA4YeNoOWo Ha PamMHOUpPasHoC, My ce
2apaHiupaHu HajmMaKy crnegHuee pasa:

[.]

() ga my ce cygu 8o Hezoeo tpucyciliso U ga ce bpaHu camoltio unu ipeky bpaHuitien
lio colicitiseH u3bop; ga buge uHopMUPaHo 3a iakeollio Upaso, GOKOJKY HeMa
30KOHCKU Co8ellHUK; U GOKOJIKY He paciionaza co cpegeitiea 3a bpaHuitien, ga gobue
beclinaltieH cnyxbeH ageokalll, KoZa uHlliepecuilie Ha dpasgailia iwioa 2o bapaaili

[.]

PumMcku cTatyT Ha MefyHapopHMoT KpueuueH cyp (MKC)
Yner 55 - [pasa Ha nuyaltia 3a 8peme Ha uclupazala’®

17

18

2. Cekojuaill koZa Uocltiojaili OCHOBU 3a COMHesame geKa 0gpegeHo suye uma
U38pLUEHO KPUBUYHO geslo Koe e 80 HagnexHocll Ha Cygoili u koza ioa nuue peba

»1. Cute nyre ce paMHonpaBsHu nped MefyHapoaHWOT cya,.

2. Bo TeKOT Ha oflyuyBarbeTo Mo 06BUHEHMjaTa NPOTHUB 0OBUHETOTO NULLE, TOa MMa MPaBo Ha
MPaBUYHO M jaBHO Cyfetbe, COrNacHo CO OrpaHuyyBarbaTa NpeaBUAeHH Bo uneH 22 og CraTty-
TOT.

3. Cekoe nuue 06BMHETO 3a KPUBMUYHO Aeno, Ke ce CMeTa 3a HeBMHO, C& [JofieKa HeroBaTa
BMHa He bufe yTBpAeHa cornacHo co ofpenbute Ha oBoj CTaTyT.

4. Ha cekoe nuue, 06BUHETO 33 KPMBUYHO A€N0 BP3 OCHOBA Ha oapenobuTe Ha 0Boj CTaTyT, co
LIe/I0CHO MOYMTYBakE Ha HaUeoTo Ha PaMHOMPABHOCT, My Ce rapaHTUpaHW HajManKy crefHuBe
npasa:

(a) ma bupe BegHaL feTanHO M3BECTEHO, HA ja3uKOT LWTO ro pa3bupa, 3a NpupoaaTta u oc-
HOBaTa Ha 06BUHEHWUETO MPOTUB Hero;

(6) na MMa [oBONHO BpeMe M afieKBaTHM YCMOBY 3a Jia ja MOArOTBM CBOjaTa oAbpaHa U fia
KOMyHUMLMpa co bpaHuTen no concTseH usbop;

(B) ;a My 61ze CyaeHO BO HajKPATOK MOXeH PoK, 6e3 HenoTpebHu ofnaratba;

(r) ba My ce cyam Bo HEroBo NPMCYCTBO M Aa ce bpaHu caMoTO MM Of CTpaHa Ha bpaHuTen
no concTeH u3bop; Aa buae MHOPMMPaHO 3a TaKBOTO NPaBO, AOKOJKY HEMA 3aKOHCKM CO-
BETHMK; M JOKOJIKY He pacriofiara co cpeAcTBa 3a bpaHuten, fa fobue becnnateH cnyx6eH
aJ1BOKaT, Kora MHTepecuTe Ha NpaBfaTa Toa ro bapaar;

(m) cam ma rv cocnywa UM 4a OBNACTM HEKOj Apyr Aa M COCMyla CBefouMTe KOU ro
TOBapaT, Kako 1 fia 0be36eau NpUCyCcTBO M COCMyLUyBatbe Ha CBEAOLM BO CBOja Mo/3a, noj
MCTUTE YCIOBM, KOM BaXKaT 3a CBEOLMTE LUTO FO TOBApaT;

(f) 6ecnnatHo fa fobue NpeBeyBay, AOKOKY He ro pasbupa um He ro 36opysa cyxbe-
HWOT jasuK, Koj ce ynoTpebysa Bo MefyHapogHHOT cyp;

(e) na He buae NpuHyAyBaHO @ CBeOYM NPOTUB cebe UK fla Aafie pU3HaHKe 3a BUHaTa."
UneH 21 op CtaTyToT Ha MefyHapooHMOT KpMBMUEH CYA 3a NopaHeluHa Jyrocnasuja (Ctatyt
Ha XalwkuoT TpubyHan), ycoeH Ha 25 Maj 1993 ropmHa co Pesonyumjata 6poj 827 Ha CoBeToT
3a be3beaHocT Ha ObeguHETUTE HALMK M NOCNEAHNTE U3MEHU M AOMOJHYBaka of 29 jyHu
2010 roaunHa co Pesonyuujata 6poj 1931 Ha CoseToT 3a 6e36egHocT Ha ObeAMHETUTE HALMM.
Bo TekoT Ha ucTparata cornacHo co osoj CtaTyT, nMuaTa:
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ga buge ucluitiyeaHo, unu og ciipaHa Ha ObsuHullienodl, unu dak og clipaHa Ha
HayuoHasHuille enaciliu, coZnacHo co gocitiageHo bapame cliopeq Jenoil 9,
{iakeollio Nuye 2u tocegyea u cegHuee tipasa, 3a Kou ipeba ga buge ussecitieHo
Upeg ga 3al04He Hezoeollo ucuulysatrse:

[.]

(6) [la tiocegyea bpaHuitien to colicitiseH usbop, unu, goKosKy nuyeilio Hema ipaseH
coselliHUK, ga My buge Ha3HayeH bpaHullien o cnyxbeHa gomKHocl, ceKojiaill
Koza lioa 20 Hanazaalll uHitiepecultie Ha tpasgaita u iioa ga buge beclnaliHo, 80
cuilie cnydau Koza camoilio nuye He pactionaza co doilipebHuilie MatliepujanHu
cpegciusa ga Unaiiu 3a uctuuol.

Yner 63 - Cygerbe 80 tpucyciliso Ha 0beuHelliowo nuue
1. ObsuHeltoitio nuye Ke buge tpucyiHo 3a 8peMe Ha cygetrbellio.
2. Jlokonky obsuHeiliolio nuye, UpucyiiHo peg cygoll, KOHWUHYUPAHO 20
lolpeyysa ogeusarellio Ha dociualikaita, Cygckuoil coselli MOXe Uctlioltio ga 2o
ollicupaHu og cygHuyaila, Upu Wilo e gomKeH Ha nuyellio ga My 0803MOXU ga 2o
crequ dipoyecoill u ga My gasa yiailicitiea Ha bpaHuilienoili Hageop 0g cygHuyaia,

(a) He cMee ga BMaAT NPUHYAYBAHW Ha CAMOMHKPUMMHALMjA MM MPU3HABAbE HA BMHATA;

(6) He cMee fia BMAAT M3N0XKeEHM Ha KakBa B1No hopMa Ha NPUHY A, NPUCKAA UK 3aKaHMU,
Ha TOpTypa Mnu Koj b1uno Apyr BUA Ha CYpoBO, HEUOBEUHO MMM [ierPaAMpauKo NocTanyBare
WNU Ka3HyBakbe;

(B) mMOKONKY Ce MCMUTYBAAT Ha ja3WK KOj NIMLLETO LieNIOCHO He ro pa3bupa 1 roBopw, MMaart
npaBo Ha becnnaTtHa NOMOLL Of CTPYYeH NpeBe/yBad, Kako 1 Kora TaKBUOT MpeBo/] e Heonxo-
[ieH, 33 Aa ce ucrnonHat bapatbaTa 3a MpaBMYHa CYACKa NOCTanka; 1

(r) He cMeaT ga 6UAAT M3N0XEHU Ha MPOM3BOJIHO amcCetbe UM NPUTBOPatEe M CMeaT fAa

6upat nmieHy oa cnobofa caMo Bp3 OCHOBM M MPUUMHM, KaKo M BO COMMIACHOCT CO NOCTanKuTe,
npensuaexn Bo oBoj CTaTyT.
2. CekojmaT Kora nocTojaT OCHOBM 3@ COMHEBatbe fieKa 0apeeHo N1Le MMa U3BPLLIEHO KpK-
BMUYHO [1€/10, KOe e BO HainexHocT Ha Cy0T 1 Kora Toa Nintie Tpeba fa buae MCNUTYBaHO UK
oA cTpaHa Ha O6BMHUTENOT, MM, NaK, Of CTPaHa Ha HaLMOHANHKTE BACTH, COrMACHO CO A0-
cTaBeHo bapatbe criopes [enot 9, TakBOTO NMLE MM NocefyBa W ClefiHMBE MpaBa, 3a KOM
Tpeba fa O1ze M3BecTeHO Npef Aa 3aMoyHe HeroBOTO UCMUTYBakE:

(a) pa 6upe uHdopMmupaHo, Npef Aa buae UCUTaHO, AeKa MOCTOjaT OCHOBAHM COMHeHMja
JieKa Toa MMa M3BPLLEHO KPMBMYHO 110 BO HAANEXHOCT Ha KOHKpeTHMoT Cyp;

(6) na ce 6paHu co Monuetbe, MPU LITO TAKBOTO MOJYEtbe HeMa fia bue oLeHyBaHo Npu yT-
BPAYBaHETO Ha BMHATA;

(B) ma nocepysa bpaHuTeN Mo concTeeH 13bop, UK, AOKOMKY MLETO HeMa NPaBeH COBETHMK,
na My buae HasHauyeH BpaHuUTeN No cnyx6eHa [LOMKHOCT, CeKojnaT Kora Toa ro Hanaraar UH-
TepecuTe Ha NpasaaTa M Toa Aa buae becnnaTHo BO CUTE Cyyau, Kora CaMoTo /ILe He pac-
rnonara co noTpebHUTe MaTepujanHu cpeacTBa [ja NiaTu 3a UCTUOT; U

(r) ma 61ae ucnuTaHo BO NPUCYCTBO Ha bpaHMTEN, OCBEH AOKONKY NULIETO LOOPOBO/HO He
Ce OTKaXkaslo ofj MPaBoTO Ha bpaHuTen.

UneH 55 o PUMCKMOT cTaTyT Ha MefyHapoAHWOT KpuBuueH cyn (PMMCKM cTaTyT),
A/CONF.183/9, ycBoeH Ha 17 jynu 1998 roauHa, a cTanun Bo cuna Ha 1 jynn 2002 rogmHa.
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{ipeky yloitipeba Ha KOMyHUKAYUCKa (liexHooZuja, goKoIKy uma oilipeba 3a ioa.
Takeullie MepKu Ke bugaill pe3eMeHU CaMO 80 UCKMy4ullieNIHU OKONHOCIIU,
ollKaKo cullle gpyzu pasyMHU antepHaluusu ce goKaxKasne KaKo HecoogeellHU U
CaMo 80 OHa 8peMellipaerbe Koe e UCKMyyuiliesHo toltipebHo.

1.2. 3AIOJDKUTENEH NPABEH COBETHUK

MoroneMuoT 6poj 3aKOHOAABCTBA, BKNYUYYBajKM M WM OHME pasrnefaHu BoO
paMKWTe Ha OBa MUCTPaXyBatbe, NPeABMAYBAAT 3a10/KMTEIHA NPaBHA MOMOLL
BO KOHKPETHM CNly4au NpOMMLLIaHHM CO 3aKOH. Bo TakBMTe clyyau, NOMOLLTA WTO
ja Hyau BpaHMUTENOT He NpeTCTaByBa CaMoO MPaBo, TYKY M HeomnxogeH (sine qua
non) ycnoB 3a BaJMAHOCT Ha mocTankaTta. HeonxomHocta Ha notpebHarta
»3alUTMTa" NPOM3NeryBa o pasnMuHUTE OKONHOCTM KOM MOXKAT Aa Ce OfHeCyBaaT
Ha CepPMO3HOCTa Ha WU3BPLIEHOTO KPMBMUYHO €0 MM Ha CAMOTO OCOMHMYEHO
NMLe, a UcTaTa MoXe Aa ja 0be3beayn bpaHuTenor.

1.2.1. BO MAKE[JOHCKOTO 3AKOHO[JABCTBO

Make[OHCKOTO 3aKOHOAABCTBO NpeABMAYBa 3aA0/KMUTeHa 0fbpaHa co bpaHuTen

3a 06BMHeTUTE BO CliefiH1BE CUTyaLum:Y

= AKO OCOMHMYEHWMOT MM OOBMHETMOT e HeM, F/lyB MU HecrnocobeH cammoT
ycnewHo fia ce bpaHu Mopa fia MMa BpaHuUTeN ywTe Npy NPBOTO UCTIUTYBAkE;

= AKO MPOTMB OCOMHMYEHWOT UK 0OBMHETMOT Ce BOAM KPMBMUHA MOCTAMKa 3a
KPMBMYHO A1€N10 3@ KOe BO 3aKOHOT e NPOonuLIaHa Ka3Ha LOXXMBOTEH 3aTBOP MOpa
Aa MMa bpaHuTen ywwTe Npu NPBOTO UCMIUTYBAtbE;

= OCOMHMYEHWOT unu 06BMHETHOT MOpa Aa MMa BpaHUTEN, ako MPOTMB HEro e
onpepgeneH NpuTBop, 3a BPEMETO A0 eKa Tpae NPUTBOPOT;

= [lo nogHeceHnoT 0BBMHUTENEH aKT MOPaAM KPUBMUHO AeNo 3a KOe CO 3aKOH e
NponuWwaHa KasHa 3aTBOP 0f, AeCEeT FOAWHM MM MOTelKa KasHa 3aTBop,
06BMHETMOT Mopa Aa MMa OpaHuTen BO BPEMETO Ha [OCTaBYBaHeETO Ha
06BUHWUTENHMOT aKT;

= Bo TeKoT Ha nocTankaTa 3a nperoBapame 1 CorogyBate co 06BUHUTENOT 3a
MpW3HaBakbe Ha BUHATA, OCOMHUYEHMOT MM 0OBMHETMOT MOpa fla UMa bpaHuTen.
Osa e HoBena Ha HoeuoT 3KI1, co Koj 3a MpBMAT ce BOBEAYBa MOXHOCTA 3a
Me[i1jaLiuja -Bo BakBa (hopMa —, KaKo M CNOrofyBatbeTo 3a BUHATA;

19 TornepHete ro uneH 74 op HosumoT 3KI1. [MornegHete ro n unex 66 op 3KIM og 2005 roguHa.
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= O6BMHETMOT Ha KOj My Ce CyA1 BO OTCYCTBO, MOpa Aa MMa bpaHuUTen BefHall Mo
[OHECEeHOTO peLleHue 3a Cyetbe BO OTCYCTBO.

EnHa op HoBocTUTe KoM ce BoBeayBaaT co HoBMOT 3KI1 e M NpaBoTO Ha XpPTBUTE
Ha KPMBMYHM [lena NpoTMB NonoBaTa cnobopa M NonoBMOT MOPaJ, Kako M Ha
OHMe MPOTMB YOBELWTBOTO M MefyHapoLHOTO NpaBo, Aa AobujaT becnnateH
COBETHMK UM NOSTHOMOLLHMK, [LOKOMKY BO NOCTarkKaTa yuyecTByBaaT BO CBOjCTBO
Ha OWTeTeHM Nuua, Npepn Aa buaaTt ucnuTyBaHW Bo Koja buno dasa of
noctankata. CyaoT, jaBHOTO 0OBUHWTENCTBO M NONMUMjaTa Ce LOMKHM Aa ja
rMoyyaT XXpTBaTa 3a BAaKBOTO Hej31HO NpaBo.?

MoroneMunoT filen oA NpakTMYapuTe CO KoM belle pasroBapaHo, CMeTaa fieka
npaBunaTa 3a 3af40/MK1TeNHa oabpaHa ce jacHo aeduHupanu Bo HoBuoT 3KIT
M [eKa peasHO MOXe fAa Ce OuYeKyBa HMBHa coofBeTHa npuMeHa. OppeneH
6poj of HMB cenak cMeTaa fieka UCTUTe He 0be3beyBaaT 4OBOMHA AehMHUPAHOCT
Ha NpaBaTa Kou v BOBeAyBaaT, Uiu nak objacHyBatbe 3a noTpebaTa of UCTHUTe.

Hekowu o, npakTMyapuTe r'm M3pasuja CBOMTE COMHEXM BO BPCKA CO jaCHOCTA M
npeumsHoCTa Ha oapenbuTe M ro MocTaBMja NpallakeTo Ha HegocnedHaTa
npaKca Bo cygoBuTe 3a bapatbe Ha COOfIBETHA [LOKYMeHTaLMja, KaKo Ha MpuMep
MeMULIMHCKM NOTBPAM U/WNK U3BELITaM O/ BELITHU LA, BO 3aBUCHOCT Of BUAOT
Ha HecnocobHocTa Ha nuueTo. Cropef HUB, HEKOM CyA0BM HapaaT [oCTaByBakbe
Ha ofipeaeH bpoj OKYMEHTH, loAeKa OCTaHaTUTe He GapaaT TakBa [LOKyMeHTaLyja.

ﬂ,OﬂOﬂHVITeﬂHO, HEKON Of MNMPaKTU4YapUTe CMETaaT AEeKa YTBpAEHATa rpaHLUa
oA neceT rognMHn 3aTBOPCKa Ka3Ha 3a OCTBapyBatbe Ha NPaBOTO Ha 3aA0/MKNTENHA
o,u,6paHa Tpe6a aa 6M,U,e HaMaJleHa M1 fa BK/y4yBa M1 NOJIECHU KPUBUYHU [€Na.
Cnopep, HUBHOTO MUCNEHE, YCITOBOT 3a 3aJ0/DKMTETHO MPUCYCTBO Ha 6paHMTeJ'I
MOXe fa 6|/1,D,e MNoCTaBeH 1 NMNopaHoO, 0QHOCHO Npea MOMEHTOT Ha A0CTaByBahe
Ha 0OBMHUTENHWOT aKT.

1.2.2. BO MEF'YHAPOJIHO M CNIOPEIGEHO NMPABO
= XpBaTcKo 3aKOHO[,aBCTBO

3a,lJ,Oﬂ)KVITeJ'IHOTO MPUCYCTBO Ha 6paHMTen, ywrTe npen npBoTo UCMUTYBakE Ha
OCOMHMYEHMOT UK 06BUHETHOT € npenBnaeHo Bo cnegHnBee Cl/ITyaLI,MI/II21

2 TlornegHeTe ro uneH 55 op HosmoT 3KI1.
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Kora 0BBMHETMOT € rJ1yB, C/en, HeM, FNyB 1 Clien Uik HeCrocobeH caMuoT Aa ce bpaHu;
3a KPMBMYHM 1€ 3a KOM e NMPOMMLLaHa JONTOpoYHa KasHa 3aTBOp, 04 MOMEHTOT
Ha pobuBarbe Ha OANyKaTa 3a NoBeflyBatbe MCTpara, Ma C& A0 3aBpLIyBatbe Ha
nocTankara;

LOKOJIKY 32 06BMHETUOT € onpefeneH NPUTBOP UM UCTPAXXEH NPUTBOP, TOral
TOj MOpa fa MMa bpaHMTEN 0 MOMEHTOT Ha HOCEHEe Ha Of/yKaTa 3a HEroBoTo
nMwyBatbe of cnoboaa;

OA AobMBareTO Ha 0OBUHUTENHMOT aKT Na Ce A0 3aBPLUYBaETO Ha KPUBMYHATA
nocTanka (0ffHOCHO, 10 KPajoT Ha CYACKMOT NPOLeC) 3a KPUBMYHM AeNa 3a KoM,
COrNAacHO CO 3aKOHOT, € NPOoMnMLLaHa kasHa 3atBop of 10 unu noseke rogmnHu;
LOKONKY 06BMHETHOT HeMa bpaHUTeN, OTKAKO CyA0T AOHEN OA/yKa CO Koja Ha
OpaHUTENOT My Ce OHEBO3MOXXYBA NPE3EMaHETO Ha KOHKPETHM AejCTBUja Uu
3acTanyBatbe Ha HEeroBUOT KIMEHT;”

BO TEKOT Ha MPeroBOpMTe 3a CMOrofyBate 3a BUHATA, KAKO M BO TEKOT Ha
MPOLLecoT Ha NOTMNMLLYBakbe Ha KakBa 610 OANyKa Koja NpoM3nerysa of TakBOTO
crnoroaysatbe 3a BMHaTa;

Of, MOMEHTOT BO KOj € JoHECeHa 0yTyKa Ha 06BMHETMOT fia My Ce Cyfi BO OTCYCTBO;
OTKaKo Ke buae nogurHato 06BMHEHME NPOTHB JIULLE CO MEHTA/IHA MOMPEYEHOCT;
OTKaKO Ha 06BMHETUOT Ke 3aMoyHe a My Ce CyM BO OTCYCTBO NOPaAM HEroBOTO
[OTOralHO OAHeCYBakbe CO KOe ro HapyLLyBan TEKOT Ha CYACKMOT NpoLec.

MpoLeHa Ha MeHTanHaTa cocToj6a M CnocobHOCT Ha 06BMHETUOT 3a BpeMe Ha
M3BPLLYBAHETO HA KPUBMYHOTO AEN0 M BO TEKOT Ha CYyACKMOT Mpouec, no
Hapenba Ha CyfoT, ce BpLIM NpeKy NcuxmjaTpucka npoleHa. Mcuxujataport e
[OIMKEH A3 OLieHu lanu 06BUHETMOT NoceayBa KakBu 6110 MEHTAIHW HapYLLYBatba
M oA [afie MUCNetbe fanu nuueTo e cnocobHo fa ja pasbepe npupoaata u
LenTa Ha KpMBMYHATa MocTarka Koja ce BOAM MPOTMB HEro, Kako M Aa v
pasbepe KOHKPETHUTE MPOLLECHM 1€jCTBUja U HUBHWUTE MOCNEANLM, Ad KOMYHULMPA
CO CBOjOT OpaHUTEN 1 Aa My [1laBa COOABETHM yNaTCTBa.

21
22

23

MornepgHete ro unex 65 op 3KIM op 2005 rogmHa.

PasnukaTta nomery npuTBOPOT M UCTPAXHWOT NPUTBOP € BO TOa LITO MPBMOT MOXE fAa ro
oApenyM jaBHMOT 0BBMHUTEN M MOXe Lia Tpae Ao 48 yaca, Mo WTO0 OCOMHWUYEHOTO NULE Ce
nywTa Ha cnobofa, ocBeH 4OKONKY He buae oapeieH UCTPaXKeH NPUTBOP Of CTPaHa Ha CyAoT.
McTpaXKHMOT NpUTBOP O OLpeAyBa HALJIeXKHUOT CYA, BO BpeMeTpaeke of efieH Mecel, Koj
MoXe fla buze NpoAoMKyBaH 3a cekon HapeaHu 30 AeHa, 10 KPajoT Ha CyACKMOT npoLec.
Kora 3a cynoT e ounrnefiHo fieka bpaHUTENoT Npeanara AejcTBuja KOM ce NOBTOPYBaaT U ce
HACOYEHM KOH OfJOMIKYBake Ha CYACKMOT npoLec (KaKo, Ha NpuMep, COCyllyBake HOBM
cBefoLy, BelTaum M 6apatba 3a HOBM BelUTaueHa), 0TKaKo MPeTXo4HO COOABETHO Ke ro
npeaynpenu, CyaoT Moxe Aa nobapa of 6paHUTeNoT fa ja HanywTH cygHmuata. MornegHere
ro yneH 11, cta 3 opg 3KI1 og 2005 roguHa.
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= MDpaHLyCKO 3aKOHOAABCTBO

Kako wwTo 6ele cnoMHaTo 1 npeTxoaHo, CeKoe 0COMHMNYEHO 1IN NnLEe 06BMHETO
3a u3ppulyBake KpUBMYHO Oe10 UMa MpaBo Ha 6paHMTeﬂ. O6BUHETUOT MOXE
[a Ce OTKa)Xe o[ OBa MNMpaBoO U da OfNlyuu fa ce 6paHVI JINYHO U CaMUOT fa ja
noAaroTeM ConcTBeHata o,u,6paHa. Kako u ha €, CornacHo Co 3aKOHOT, NOMOLWWTa
on 6paHI/ITEJ'I € 3af0JDKUTENHA U NMpeaBUaeHa 3a oapedeHn NoCTarnkn U BO
ogpeneHn OKOJIHOCTHU.

(DpaHLyCKOTO 3aKOHOABCTBO NPeBMAYBa 3a40/HKUTENHA NMOMoL o bpaHuTen
3a CUTe 0OBMHETM NIULIA BO TEKOT Ha NOCTamNKMTe KoM ce BofaT npea cyaoT Cour
d’ssises (cO HaaNeXHOCT 3a MOCTanyBakbe Mo TEeWKU KPMBMYHM Aena) U BO
KPMBMYHM NMOCTAMNKK KOM BK/Ty4yBaaT ManoneTHW nuua.>* [lononHWUTeNnHo, uctaTa
e NpeABMAeHa 1 3a NocebHO 3alUTUTEHUTE BO3PACHM ML (0[HOCHO, BO3PACHM
06BMHETU NWLA UMja MEHTaNHA MM M3MUKa CocTojba He MM OBO3MOXYBA
CaMOCTOjHO f1a Ce FPUXKAT 3@ COMCTBEHUTE NOTPebM M Ha KoM UM ce NoTpedHU
cnewmjanHu MEpPKM Ha 3alUT1Ta).”

MoHaTaMy, 3a[0MKMUTENHOTO NPUCYCTBO Ha BpaHUTEN € MPUMEHNMBO W BO
NPEeKpPLIOYHMTE NOCTaNKK Of TMNOT ,comparution immediate”, oAHOCHO Kora
06BMHETWOT B1N yanceH HeOAaMHa M BefHaLL Ce NojaByBa NMpef CyAoT, OTKAKO
MPETX0AHO Aan COrNacHOCT 3a UCTOTO BO MPUCYCTBO Ha afiBOKAT, a € 06BMHET
3a [leN1o 3a Koe e npedBuieHa 3aKOHCKa Ka3Ha 3aTBOP BO BpeMeTpaere 0f
HajManKy ABe roAuHu. BropuoT cnyyaj e kora 06BUMHETMOT e haTeH Ha Nuue
MeCTO BO TEKOT Ha M3BpLUyBareTo Ha fenoto (flagrant délit), a 3a u3BpLeHUOT
npecTan 3aKOHOT MpeBMayBa MUHMMANHA 3aTBOPCKA Ka3Ha Of LWECT MeceuMm.
Bo gpata cnyyaja 06BMHMTENOT Mopa fAa obe3bean AOBONHO [OKAa3M 3a
[OKaXyBatbe Ha BUHaTa M [ja buae ybeneH fieka TakBOTO UTHO MOCTarnyBatbe
Ha CY[l0T, BO KOHKPETHWOT C/y4aj Ha 06BUHETUOT € OnpaBaaHo.”

KoHeuHo, 3a[0MKXMUTENHOTO MPUCYCTBO Ha BpaHUTEN e npeaBuaeHO M BO
CNyyajoT Ha chpaHLyCKaTa Bep3uja, Koja OfroBapa Ha nocTarkaTa 3a BOHCYACKO
crioroflysatbe 3a BUHaTa, HapeueHa comparution sur reconnaissance préalable
de culpabilité, koja My cTou Ha pacnionararbe Ha 0OBUHETOTO /IULLE 33 U3BPLIEHM

24 TornegHete ro uneH 317 of 3aKoHOT 3a KpMBMYHa nocTanka Ha PpaHuuja v uneH 4 op Ha-
penbata of 1945 roauHa, Bo Bpcka co ManoneTHWYKaTa genmkeeHuuja (Ordonnance n°45-
174 du 2 février 1945 relative a 'enfance délinquante).

2 [lornegHete rv uneHosute 706-116 o 3akoHOT 3a KpMBMYHA NocTanka Ha ®paHuuja. 3a no-
BeKe MHOPMALMM BO OAHOC Ha MPABHUOT PEXMM BO BPCKa CO 3alUTUTEHUTE BO3PACHM 1L,
nornepHete ru uneHosute 425 - 488 o OpaHLyCKMOT rparaHCKM 3aKOHMK.

% TlornegHete rn uneHosute 394 - 396 on 3aKoHOT 3a KpMBMUHa nocTanka Ha PpaHuyja.
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nonecHu Aena, 3a KoM e NpeABuaeHa 3aTBOPCKA KasHa O/ HajMHOTY NeT FoAMHM.
CornacHo co oBaa nocrarka, 06BMHETMOT He MOXe Aa Ce OTKaXe Of NPaBoTo
Ha bpaHuTen.”’

= MeryHapopHu ctanpappm: MpaBuna u npakca Ha XawKMoT TpubyHan

CornacHo co uneH 21(4)r og CtaTyToT Ha XalwukuoT TpubyHan, npes MefyHapogH1oT
cyn 0bBMHETMOT MoXe Aa bupae 3acTanyBaH Off ajBOKAT MNM, MaK Ja ce bpaHu
NMYHO camMuoT. Toa 3HauuM fieka MefyHapoAHMOT TpMbYHan He NPUHYAYBA HUTY
efieH 06BMHeT fa uMa bpaHuTen. MMajku npefBUA [eKa OBa KOHKPETHO
npaLlake e CyLUITUHCKM MOBP3aHO CO NpaLLakeTo Ha IMYHA CaMOCTojHa oabpaHa
M Hej3UHWTe OrpaHMUyBatba, 3a[0/KMUTENHATA MM HaMeTHaTaTa ofbpaHa ke
6uae [ONONHUTENHO pasrnefaHa U BO CNeAHWOT fIeNl O 0BOj M3BELLTA].

1.3.NMPABO HA JIUYHA OABPAHA

EfHa o KapaKTepUCTMKMTE Ha NPAaBUYHOTO Cy/ieHe € U MOXXHOCTa 06BMHETUOT
fa ce bpaHu caM (npaBo Ha NMyHa oabpaHa). 3a efHO cyaewe aa buae
NpaBMUYHO Ha 06BMHETMOT MOpa Aa My Ce 1afie MOXHOCT fia O1fe NPUCYTeH Ha
CynemeTo, fia MM ocropyBsa TBPAeHaTa Ha CMPOTMBCTaBeHaTa CTpaHa M Aa ja
npe3seHTMpa corncTBeHaTa oAbpaHa v AOKa3n.

1.3.1. BO MAKE[JOHCKOTO 3AKOHO[JABCTBO

KpuBMuHaTa nocTanka ja npefBuayBa MOXHOCTA 3a 0OBMHETOTO NMUe A3 ja
OpraHu3upa M Aa ja NpeseHTMpa concTBeHaTa ofbpaHa. YneHot 4 op 3KIM op
2005 rogmHa npenguayBa fieka cekoj 0OBMHeT MMa NpaBo ,,Aa My Ce CYAM BO
HEroBo MPUCYCTBO M Aa ce OpaHM NIMYHO MM CO MOMOLI Ha bpaHuTen no
concTseH u3bop“ 1 ,,aa O1ae NPUCYTEH NPU UCMIUTYBAHETO HA CBEAOLMTE U Ad
MOXe f1a UM MOCTaBYBa NpaLarba“.® YneHoT 66 0 UCTMOT 3aKOH O OrpaH1uyBa,
OIHOCHO MOMPELM3HO o fiechMHMPa NPABOTO Ha OCOMHUYEHUOT UMM 0OBUHETUOT
[a ja noaroTeM concTBeHaTa oabpaHa.”’ BeywHocT, Bo npakcaTa e 0be3beeHo,
AOKOJIKY TOa ro cakaaT 06BMHETUTE NULA HABUCTMHA Aa 6MAAT 3a40MKEHM U
aMuTe 1a PaKoBOAAT CO COMCTBEHaTa obpaHa.

2" TornepHete ro uneHoT 395-8 o paHLycKMOT 3aKOH 3a KpMBMYHA NocTanka. 3a noseke uH-
chopMaLmm 3a mocTankata Ha ,comparution sur reconnaissance préalable de culpabilité®,
nornegHete ru uneHosute 495-7 1o 495-16 1 520-1 o hpaHLCKMOT 3aKOH 3a KPMBMUHA Mo-
cTanka.

2 [lornegHeTe ro uneH 4, ctas 2 o 3KIM op 2005 roguHa.
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1.3.2. BO MEf'YHAPOIHOTO M CMIOPEQBEHO MPABO
= 3aKoHopaBcTBo Ha CoeiMHeTUTE aMepPUKaHCKM ApXKaBy

NuyHaTa opbpaHa MM pro se 3acTarnyBareTO, MPETCTABYBA OTKAXYBakbe Of
nNpaBoTo Ha 6paHUTeN M BO Toj CNyyaj, 06BUHETHOT ce BpaHu 1 ce 3acTanysa
camuoT. Bo cekoj cnyyaj 3a Ha 06BUHETHOT fla My ce 040bpyM TaKBOTO NpaBo,
cynosuTe BoobuyaeHo MopaaT Aa buaat yBepeHu feka 0O6BUHETMOT TakBaTa
OANyKa ja [LOHeN CBEeCHO, pa3yMHO U fobpoBosHO.>

- q)paHI.I,YCKO 3aKOHO4aBCTBO

Kako wto 6ewe HanoMeHaTo M MPETXOAHO, BO KPMBMYHATA MOCTaMKa BO
®paHumja ce ogpeneHN OKOMHOCTUTE BO KOW Ce MpWUMeHyBa MpaBM/IOTO 3a
3a40/MmK1TeNHa oabpaHa. OcBeH BO TMe ciyyau, Ha 0BBMHETOTO NMLE MY e
[103BOJIEHO 1A Ce 3aCTanyBa JIMYHO 1 [a ja Npe3eHTMpa CONnCTBeHaTa ofbpaHa
M Ha HauMH KaKo LITO e NPOMMLLIAHO BO YneH 6, cTaB 3, Touka B, o4 EBponckara
KOHBeHLMja (BuaeTe nogony).

= MefyHapoaHu cTaHpapaM

Kako 1 Bo c/yyajoT Ha AoMallHaTa Npakca, MefyHapoAHOTO MPaBo UCTO Taka,
ro perynupa npaBoTo Ha oabpaHa. McToTo Moxe fia buae MCKOPUCTEHO Npeky

2 TlornepgHete ro uneH 66 op 3KIM op 2005 rogmHa:

(1) AKo 0OBMHETMOT e HeM, FNyB MM HecrnocobeH CaMMOT yCrellHo fAa ce bpaHu, UK aKo
MPOTMB Hero ce BOAM KpMBUYHA MOCTANKa 3a KPMBMUYHO Ae10, 3a Koe BO 3aKOHOT € NponuiiaHa
Ka3Ha [JOXXMBOTEH 3aTBOP, MOpa fia MMa BpaHMTEN yluTe NpU NPBOTO UCTIUTYBAkbE.

(2) O6bBMHETMOT MOpa fa MMa BpaHWUTeN, ako MPOTMB HEro € onpeaeseH NPUTBOP, 3a BpeMe
[ofieKa Tpae NpuTBOpOT.

(3) Mo noanrHaTMOT 06BUHMTENEH aKT NOPaAM KPUBUYHO [1€10, 33 KOe CO 3aKOH e NporuiiaHa
Ka3Ha 3aTBOpP 0[] AeCeT FOAMHM /M NOTELLKA Ka3Ha 3aTBOp, 0OBMHETHOT Mopa fia MMa bpaHuTen
BO BPEMETO Ha [J0CTaBYBaHeTO Ha 06BUMHUTENHMOT aKT.

(4) OBBMHMTHOT Ha KOj My Ce Cyau BO OTCYCTBO (unieH 292) Mopa fja MMa bpaHuTeN WToM Ke ce
JlOHece pelleHue 3a Cyfietbe BO OTCYCTBO.

(5) AKo 0BBMHETMOT BO CllydamTe Ha 3af0/KUTENHA ofbpaHa o NPETXOAHUTE CTaBOBM Ha
0BOj ufieH caM He 3eMe OpaHWTeN, MpeTceaTeNioT Ha CyAoT Ke My MocTaBu bpaHuTen mno
cnyx6eHa JOMKHOCT 3a HATaMOLIHMOT TeK Ha KpWMBMUYHATA MOCTarnkKa, A0 NPaBOCMIHOCTA Ha
npecypaTta. Kora Ha 06BMHETMOT Ke My ce MocTaBu bpaHuTen no ciyxbeHa JoMKHOCT No no-
JWTHATMOT 0BBMHMTENEH aKT, 3a Toa Ke ce M3BeCTU 0OBMHETMOT, 3ae[JHO CO JOCTaBYBaETO
Ha 0OBUHUTENHMOT aKT.

3 TMornepgHerte ja ognykata Ha BpxosHuoT cyn Ha CoepnHeTnTe AMepukaHcku [ipxasu Bo npea-
MeToT MopaH npotus BypbuH (Moran v. Burbine) 475 U.S. 412, 421, 106 S.Ct. 1135, (1986).
MornegHete ro v cnydajot Ha AnMeunaa npotms [pxasarta (Almeida v. State) 24 FLW S331,
BpxoBeH cyn Ha ®nopuaa (1999 roamHa).
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pobusarbe noMow of OpaHWUTEN MM NUYHO 3acTanyBake M ofbpaHa Ha
06B1HeTHOT. BTopoTo NpaBo - 04HOCHO Aa ce 0AbM1e LONONHUTENHATA MOXHOCT
3a bpaHuTeN M 0OBMHETMOT Aa ce BpaHM IMUHO — e coapKaHo M Bo EBponckaTta
KOHBeHUMja, kako M Bo MIITIM.3* Cenak, NpaBoTO Ha NMYHA oabpaHa He e
anconyTHo npaso. 3aToa, KoM1cujaTa 3a YOBEKOBM NpaBa ro HaBeAyBa CEeAHOBO:
»Bo cny4aj Ha egeH KoHKpellieH cygeku tpouec, uHiliepecuitie Ha pasgailia Moxe
ga gukitiupaalll Ha3Hayyeare Ha bpaHuilien u dokpaj xenbudlie Ha 0b8uHelUO,
a ocobeHo gokonKy ce paboiliu 3a UYa Kou 80 Zonema Mepka u ociliojaHo 2o
Uoupeyysaalll HOPMAHOWO 0geusake Ha cygckawa doclualka, unu Uak ce
cooyyeaaill co MHOZY WiewKu obeuHeHuUja HO He ce 8o cociliojba ga gejcitisysaaill
80 coucllseHa Uon3a, unu Uak, Koza Woa e HeOUXOGHO 3a ga ce 3awwuwaw
paHnusullle ceegoyu 0g UOHAWAMOWHO 803HEMUPYBAke UU 3aUaysarne 60
cnyyaj ga bugall uctiutiysaHu og camuolli obeuHeil. Kako u ga e, 3a kakeo 6usno
oZpaHuyyeare Ha xenbuilie u bapamwaiia Ha obsuHelliullie nUYaA 3a JUYHA
0gbpaHa, Mopa ga ocitiou 0bjeKliueHa U GOBOTHO Cepuo3Ha UpUYUHA U ucltiolo
He cMee ga 2u HagMuHe ZpaHuyuilie Ha OHa Wiio e HeolixogHo 3a 0gbpaHa Ha
UHiepecuite Ha Upasgaltia. TokMy 3ailioa, 80 gOMaWHUlie 3aKOHogascliea Mopa
ga ce usbezHe eseHiliyanHailia adconyiiHa 3abpaHa Ha {dpaeollio Ha JUYHA
0gbpaHa 8o KpusuyHailia lociatika, 6e3 HUKakea doMow 0g bpaHuiten.

= [lpakca Ha Xawkuot TpubyHan 3a nopaHewHa Jyrocnasuja

CypoT, BO HEKOJKy Clyyau MMa [03BOSIEHO Ha OOBMHETUTE CaMuTe fa ja
MOAroTBaT M Aa ja Npe3eHTMpaaT cBojaTa ofbpaHa. Cenak, NpaBoTo Ha IMYHA
ofibpaHa v 3acTanyBatbe MMa ofipeaeHu rpaHuum. Kora ce paboTi 3a cneumdpmuHm
OKOJIHOCTM MOBP3aHM CO CaMUOT 0OBMHET, KaKo Ha NpMUMep, HeroaTa 3paBCcTBeHa
cocTojba MM NOCTojaHO OAHeCYBatbe CO KOE ro NonpedyBa CyACKMOT NpoLec,
CY[LOT BO MMHATOTO MMa HOCEHO OANYKM CO KOM Ha 0BBMHETUTE NMLA UM ce
Ha3HauyBa npodecuoHaneH aaBokaT Ha oabpaHaTta. Bo Hekonky cyacku
npouecu npep XalwK1oT TpubyHan NpaBoTo Ha IMUHa oabpaHa belue orpaHuyeHo,
Kako Ha npuMep, BO ciydyaute Ha Munowesuk u Kapauwmk. Bo npeuot cnyuaj,
TpnbYHanoT Ha KpajoT Of/TyuM Aa Ha3HauM bpaHWUTeNM 3a 06BUHETMOT NOPaAM
uuja 3[paBCTBeHa cocTojba [ojAe [0 HEKONKYy OAnaratba Ha MocTankaTa,
AoneKa Bo c/lyyajoT Ha Kapauuk, TpubyHanoT HasHaum , aexypeH” pesepBeH

31 TlornepHere ja npecynata Ha EBponckuoT cya 3a yoBekosu npasa (ECYT) Bo npeametot Ce-
nuewjak npoTus Moncka (Seliwiak v Poland) op 21 jynu 2009 roaumHa, ctas 57. lNornefHete ro
n OnwTroT KoMeHTap Ha KITIM 6poj 32(90), ctas 37.

32 TornepaHeTe ro Onwuot koMeHTap Ha KIIM 6poj 32(90), ctas 37. MornegHeTe ja v npecyaata
Ha ECYM Bo cnyuajot Xepmu npotvs Utanuja (Hermi v Italy) og 18 oktomepu 2006 roauHa,
cTaB 73.
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OpaHuTen, 3a0MKeH 3a rapaHTMpate Ha npaBaTa Ha ofbpaHaTa, MMajKu
npenBsuz fieka 06BMHETHOT ja nonpeyyBalle nocTankaTa co Toa WTo ofdusaLue
[ NPUCYCTBYBA Ha poymwTaTa.>

1.4. CYJIELE BO OTCYCTBO KAKO UCKITYHOK

CyqereTo BO OTCYCTBO CE OAHECYBA Ha CYLCKMUTE MOCTANKM BO KO 0OBUHETOTO
NMLe He e MPUCYTHO Aa OAroBapa 3a KpMBMUUHMTE 0OBMHEHM]a 33 KOM Ce TOBApM.
MpaLakeTo Ha NPUCYCTBO Ha bpaHWTEN e Of KNy4YHa BaXKHOCT 3a rapaHuMjaTa
3a MPaBMYHO Cyfetbe, 3aT0a LTO MPUCYCTBOTO Ha OOBMHETMOT BO TEKOT Ha
CYLCKMOT MpoLec e NoTpebHO Off HEKOMKY PasfiMUHM MPUUMHU: 0OBUHETUOT
Tpeba fa e NpuCyTeH 3a Aa MOXe [la OArOBOPM Ha BKPCTEHOTO UCTMIUTYBakE, Ad
[ajie CBOj MCKa3 M [la M3Befde [oKa3M, ia ce ,,CNPOTUBCTaBM" Ha obesbeneHuTe
MHKPUMUHMPAUKM [OKA3M M Ha M3jaBUTe AafeHM Of CTpaHa Ha OCTaHaTuTe
CBeJOLUM M Aa jaBa yNaTCTBa Ha OPAHMTENOT KOj € 3a[J0/KeH 3a NOAroTOBKa Ha
HeroaTa ofbpaHa. Ho, o4 efieH MOOMWT acneKT, HEroBOTO MPUCYCTBO € of
KMy4Ha Ba)XHOCT, 3aT0a LUTO Mopa Ja b1e cBeceH 3a cute 06BUHEHM]A NPOTHB
Hero MM Hea, 3a ja MOXe fia Ce YBepy AieKa eBEHTYaNHOTO OTCYCTBO 3a BpeMe
Ha MocTankaTa HeMa [1a MMa HeraTMBHM edhekTH BP3 Hero UM Hea.

Tpa,U,MLI,VIOHaJ'IHO, BO CMCTEMOT Ha 06VILIajHO MnpaBo He belle 003BOJIEHO CYQEHETO
BO OTCYCTBO, 3aTOa WITO NPaBoTO Ha 06BUHETHOT ha 6M,£l,e MPUCYTEH 3a BpeMe
Ha MOoCTalnkKata Ce CMeTa 3a CBETO. ,D,OI'IOJ'IHVITEHHO, MCTOTO IO KOPUCTHU
adKy3aTOPHUOT CUCTEM, Kae CEKOja o4 CTPaHKUTE € [ O0JDKHa fa ja npeseHTnpa
concrtBeHaTa apryMeHTau,Mja M OOKa3un. Bo Hekou 01 KOHTMHEHTA/THUTE CUCTEMMU,
MMajKVI npensna AeKa nocrarnkarta € o4 UHKBU3NTOPCKKU KapaKTep, UCTParaTa U
O6€36€,U,YBal'beTO OOKa3n ce BpLWKH Npeky UCTPaXeH cy,u,mja 3a[0JDKEH 3a
noTpara “ co6V|paH>e KaKO Ha MHKPUMHUHUPAYKU TaKa U Ha OCJ'IO60,£I,MT€J'IHI/I
[OKa3Mn. 3aToa, BO OBOj cnyqaj Ce CME€Ta [1€Ka NpaBaTa Ha o,u,6paHaTa ce noMar-
Ky 3arpo3eHu OTKOJIKY BO crlope,u,6a €O AHrNO-CaKCOHCKMOT CUCTEM. HajBa)KHO,
pa3nnKkata BO NO3MUMUTE € 06jaCHETa npeKy Ha4YuHOT Ha KOj CEKOj o4 oBue
pa3nnyHu NpUcCTanu ytBpaysa AeKa € 3a[j0BOJ/IEHa MNpaBAaTa, BKHYHYBajRM TM¥u
CUTyauumnTe Kora 06BMHETHOT € BO 6ercTao. npaBHMTe CUCTEMM KOM MOBEKE IO

33 3a onwTo 3ano3Hasatbe, nornegrete: CtuseH Kej KC u Liunujan Xuruxc (Steven Kay QC &
Gillian Higgins), lMpaBo Ha nMuHa oabpaHa - MpaBHMLM BO LieHTapoT Ha bypaTa, MefyHapoaHo
61po 3a KpMBMYHO NpaBo, 4 asrycT 2010 roguHa. MorneaHete ro u cnegroso: Majkn M. Wapd
(Micheal P. Scharf), Ognyka Ha XanbeHuoT cyacku coBeT Ha MefyHapoLHMOT KpMBMUEH CY L,
3a nopaHeluHa Jyrocnaeuja, BO BPCKa CO MPaBOTO Ha IMuHa ogbpaHa Ha CnobogaH Munolue-
BUK, KoMeHTapu Ha AMepuKaHCKOTO 3[py)XeHue 3a MefyHapoaHo npaso (ASIL), Hoemspu 2004
roguHa.
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CNnefaT KOHTMHEHTANHWMOT MpUCTan, Kako WTo ce oHue Bo DpaHuMja unm
WUtanuja, no3BonyBaaT Cyfere BO OTCYCTBO, MeryToa obeTe ApXasu bea u
KPUTMKYBaHM Of CTpaHa Ha EBPONCKMOT cyn 3a YOBEKOBM MpaBa 3a BakKBaTa
MOXXHOCT CO objacHyBatbe ieKa UCTaTa He 0be3befyBa [OBONHO rapaHLmMM 3a
npaBaTa Ha oabpaHarta. (nornegHete nogony)

Mako ECHI uM ocTaBa MoxHoCT 3a cnobopaeH usbop Ha noseke o nefecer
APXXaBM W HUBHWTE NPABOCYHMU CUCTEMMU U AMPEKTHO He ro 3abpaHyBa CyaeHeTo
BO OTCYCTBO, TOj CEMak ja MocoyYyBa M OMONHKUTENHaTa 06BPCKa Ha 3eMjaTa 3a
obe3bepnyBatbe COOABETHM MePKM 3a 3alUTMTA Ha MpaBaTa Ha ofbpaHaTa npu
BOMIEHETO HA TAKBMTE NMOCTAMKM.

CraBoBuTe Ha MelLYHapo,U,HVITe 7 XVI6pl4,U,HI/1Te KPUBMYHU CYO0BU CE€ Pa3/IUYHUL
MaKO MNpeTexxHo rnpeossiafgysa 3a6paHaTa 3a LUesIoCHO BoAewe CyaCKu npouecu
BO OTCYCTBO, HEKOMN KPUBHUYHM CYy[0BMU, 0cob6eHOo OHWe KoM ce nog BﬂMjaHMe Ha
PumckoTo npaBo, 4O3BOJIyBaaT Ha 06BMHETHOT fa My ce Cyaun BO OTCYCTBO, MNo4
YCNnoB fa ce 06636E,U,GHM COO0BETHU MEPKU Ha 3alUTHUTa U rapaHUUN.

1.4.1. BO MAKE[JOHCKOTO 3AKOHO[JABCTBO

CornacHo co HoswoT 3KI1, kako v oHoj o 2005 roanHa, Ha 06BMHETOTO NKLe
MOXe Aa My Ce Cy[ BO OTCYCTBO KOra Toa € Bo 6ercTeo Miu He e [LOCTamMHO 3a
APXXaBHUTE OpPraHu1 M Kora noctojaT 0co6eHOo BaXKHM NPUUMHM CYLeHeTo [a ce
OAPXM U MOKpPaj 0TCYCTBOTO Ha 06BMHETMOT.> Ha ManoneTHu obBMHeTH NuLa
He MOXe Aia UM ce cyau Bo 0TCycTBO.* Bo 3aKOHOT NoHaTaMy HeMa JOMONHUTENHA
pa3paboTKa Ha NPaLLabEeTO WTO MOXe Aa buae KBannduKyBaHO Kako 0CobeHo
BaXKHa NpuumMHa(MHK). Bo cekoj cnyudaj, oa pasroBopute Co NpakTHyapuTe bu

3¢ TlornegHete ro uneH 316 op 3KIM o 2005 roamnHa, Bo Koj Ce oNULIAHM NPBUYHUTE YEKOPU KOM
Tpeba fa buaat npeseMeHn o CyAoT, Npef LOHeCYBaHEeTO Of/YKa 3a CYAeHe BO OTCYCTBO
Ha 06BMHETHOT:
(1) Ako 0OBMHETHOT € ype[HO MOBMKAH, a He 10j4e Ha rMaBHUOT NPeTPEC, HUTY To onpasaa
CBOjOT M30CTaHOK, COBETOT Ke HapeayM fia ce [oBeAe NPUCUIHO. AKO [OBElyBaHeTO He 6M
MOJXXEN0 BefIHALL a Ce M3BPLUM, COBETOT Ke O[/TyuM rMTaBHMOT NMPETPec Aa He Ce OAPXKM U Ke
Hapeay 06BMHETMOT fla Ce AoBefie MPUCUIHO Ha MAHMOT NpeTpec. AKo [0 NpUBELYBaETO
06BMHETMOT ro onpaBAa M30CTAHOKOT, MPETCeATENOT Ha COBETOT Ke ja 0TMoBMKa HapeabaTa
3a NPUCUIHO JOBEAYBatbE.
(2) Ako 06BMHETMOT, KOj YpeiHO e MOBMKAH, OuMrneaHo M3berHysa fa [ojAe Ha rMaBHAOT
npeTpec, a He NOCTojaT MPUYMHM 33 NPUTBOP, NPeABUAEHU Bo uneH 184 opf oBoj 3aKoH,
COBETOT MOXe [la onpefenu NpuTBop 3a 0be3beysatbe MPUCYCTBO Ha 0OBMHETMOT Ha FNABHUOT
npetpec. XanbaTa He ro 3a4p>yBa M3BPLLYBAETO Ha PelleHUeTo 3a MPUTBOP. 3a NPUTBOPOT
LITO € onpefeNeH 04 OBaa MPMUMHA, COTNIAcHO Ce NpUMeHyBaaT oapenbute on uneH 183 fo
197 Ha oBoj 3aKoH. AKo He buae NopaHo YKMHAT, NPUTBOPOT Tpae [0 0bjaByBatbeTo Ha npe-
CyAaTa, a Hajoonro efeH Mecell.
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MOXeNO fla Ce 3aKNyuu ieKa He NOCTOM eAMHCTBEHO MMM jacHO pa3bupatbe 3a
TOa KOM Ce TWe ,BaXXHM MPUUMHM®, HO MOXe Aa Ce BepyBa AeKka MCTUTE ce
MOBP3aHM CO TEXMHATA HA W3BPLUEHOTO [EN0 M EBEHTYANIHOTO MOCTOEeHE Ha
noseke 06BMHETM ML, Bo TakoB Cyuaj, HEOAPXKYBAHETO Ha CYACKMOT NpoLec
61 3Hauyeno Herupare Ha MpasAaTa 3a XPTBMTE M PU3MK BO OJHOC Ha
obesbefeHuTe fOKa3MN.

OpnykaTa 3a cyfere BO OTCYCTBO ja HOCM CYACKMOT COBET, Ha NMpensior Ha
jaBHMOT 06BMHMTEN. OpnbpaHaTa Moxe [a ja obxanu TakBaTa offiyka npej
MOBMCOKMOT CYf, BO POK 0/ TP [LeHa o[y AATYMOT Ha Npu1eM Ha ofykaTa.

OcypeHOTO NuLe MM HeroBWoT bpaHWUTEN MoXaT Aa mobapaaT MOBTOPHO
CYyLetbe, BO POK Of €iHa rofiuHa, Ofi AaTyMOT KOra OCyf,eHOTO Nuue 6uno uH-
thopMMpaHo 3a JOHeceHaTa Npecyfa Bo HeroBo oTcycTBo.> [oBTOpHO cyaetbe
€ MOXHO U OKONKY EBpOncKMOT cyp 3a YoBEKOBM NpaBa YTBPAM NOBpefa Ha
npaBaTa 3arapaHTupaHu co KoHBeHUMjaTa, WTO BO KOHKPETHUOB C/yyaj ce
OfHeCyBa Ha MPaBOTO Ha NPABMYHO CYAEHE, COFNACHO CO YneHoT 6.3

Cnopes AOMALLHOTO 3aKOHOZABCTBO, YWTe efeH LOMOMHWUTENEH OCHOB 3a
CyLete BO OTCYCTBO MOXe Aa OuAe HajaeH BO KOHTEKCT Ha CKpaTeHaTa
noctanka.’ BakBata noctarka Moxe Aa buae npuMeHeTa BO C/lyuaj Ha KPUBUYHM
Aena 3a Kou e npefBuieHa NapuyHa KasHa MM KasHa 3aTBOP BO Tpaere of
HajMHory Tpu rogun.“* Bo Toj cyyaj, 06BMHUTENOT MOXeE fia MofurHe 06BMHEHMe
BP3 OCHOBA Ha [loKa3uTe cobpaHu BO MPETX0AHaTa NocTanka, 6e3 nosegysatbe
Ha dpopManHa uctpara.* [lokonky 0b6BMHETHOT, Ha KOj My Ce CyaM BO CKpaTeHa
nocTarnka, He ce NojaBu Ha FNaBHUOT NPETPEC, BKYYyBajKM M U OHUE Clyyau
BO KOM CyfOT He obe3benun ypeHa nokaHa nopagm Toa WTo 06BUHETMOT He

(3) Ha 06B1HETHOT MOXeE fla My Ce Cyau BO OTCYCTBO, CAMO aKo e BO BercTBo MM MHAKY He UM
€ [loCTaneH Ha ApXXaBHWTe OpraHu, a NocTojaT 0CobeHO BaXKHM MPUUMHM Aa My Ce CYAM, UaKo
e otcyteH. [...]

3HauerbeTo Ha 360poBuTe ,,0c06€HO BaXKHU MPUUMHK" € BepojaTHO NMoAobpo AeduHMpaHO
npeKy AocerallHaTa CyACKa npakca.

35 [ornepHete ro unen 472 op 3KIM opg 2005 rogmHa.

3% TlornenHete rv uneHosute 316 1409 op 3KIM op 2005 rogmHa 1 uneHosuTe 365 v 441 op HomoT 3K,

37 MornepHete ro uneH 424 op 3KIM opg 2005 rogmHa.

3 TMornenHete ro uneH 418, ctas 1, Touka 7 o 3KIM oa 2005 roguHa.

% Tlornepgnerte ro Mornasje 26 on 3KIT og 2005 roguHa, uneHosu 442 - 457. MNornegHeTte ro u
MMornasjeto 28 o HosunoT 3K, uneHosu 468 - 482.

4 TMornepgHete ro uneH 442 op 3KIM op 2005 roamHa.

41 CornacHo co 3KM oa 2005 roaunHa, hopManHaTta UCTpara ja NnoBeflyBa UCTPAXHUOT CyAMja,
Ha NPeAnor Ha jaBHUOT 06BMHMUTEN M BP3 OCHOBA Ha [OKa3WTe CoObpaHM BO NpeanCTpaXHaTa
nocTanka, Ko e [I0BOJHM 3a NMOCTOEHE Ha OCHOBAHO COMHEBAHE ieKa 0COMHUYEHOTO finLe
MMa W3BPLUEHO KPUBUYHO Leno.
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npujaBun Jo CyaoT NPoMeHa Ha aapecaTa Ui XMBeaNUWTETO, CYL0T MOXe Aa
OANYYM TNABHMOT NMPETPec Aa Ce OAPXM M BO HEroBO OTCYCTBO, MOJ, YC/OB
HEeroBOTO MPUCYCTBO fia He e HyxHo.*”? Ce pa3bupa, NpaliareTo e KoM ce The
OKOJIHOCTM BO KOM NPUCYCTBOTO Ha 06BMHETOTO NiMLLE He e HeonxoaHo. Cropea
MpaKTUYapuTe CO KOM MMaBME MOXHOCT [la pa3roBapaMe, HEMpPeLM3HOCTa Ha
oBaa oapenba He mpeTcTaByBa NpobneM 3a CynoT Npu OfJyyyBareTo 3a
€BEHTYaJIHO Cyetbe BO OTCYCTBO.

Hosuot 3KI1, co MMHMMaNHM M3MeHM Ha 3aKOHCKMOT TEKCT, MM npeapuaysa
uctute ycnosu 1 bapama. Cenak, UCTMOT MoBeKe He T'M COAPXM YCNOBUTE
COrNacHO KoM MPUCYCTBOTO Ha OOBMHETMOT MOXeE Aa Ce CMeTa JeKa He e
Hy>H0. Bo 3aKoHOT cToM cneaHoBO: ,,3a KPMBMYHM [ieNia 33 KoM e MponuLlaHa
MapMyHa Ka3Ha UM Ka3Ha 3aTBOP A0 TPM FOfIMHM, ako 0OBMHETMOT He f0jAe Ha
rnaBHaTa pacnpasa, MaKo YpeaHO e MOBMKAH MM NoKaHaTa He MoXena [ia ce
BpauM nopaay ounrnefHo ogberHyBare Ha 06BMHETUOT [1a ja MPUMM NOKaHaTa,
CYL,OT MOXe [ia 0A/lyuM rMaBHaTa pacnpasa Aa ce 0apxu 6e3 HeroBo NPUCYCTBO.
3a oCTaHaTUTE KPMBMYHM fieNa 3a KoM Ce BOAM CKpaTeHa nocTarnka, NpucycTBoTo
Ha 0OBMHETMOT Ha rNaBHaTa pacnpaBa e 3a40/mxuTenHo.“ Ce umMHM [eka,
0cobeHo BO 0BOj NOCNEEH CerMeHT, ofpeabaTa He e AoCNefHa Ha OMWTOTO
MPaBM/IO KOe BaXKM 3a CyfietbaTa BO OTCYCTBO M Koe bapa NOBMCOKM CTaHLAPAM.

KoHeuHo, cyackmoT npouec MoXe [ia Ce OfIpXXM M BO OTCYCTBO Ha 0OBUHETHOT,
KOj HAMEpPHO ro HapyLyBa pefoT Ha rNaBHaTa PacnpaBa UK He Ce NPUAPXKYBa
KOH HapefnbuTe o4 NpeTceaaTenoT Ha COBETOT 3aA0/MKeH 3a BoAete Ha
cynckuot npouec.* OTKkako NpeTxofHO Ke buae ornoMeHaT, CyAoT MoXe [a
Hapeau 06BMHETUOT KOj ro HapyllyBa pedoT fa Ce OTCTPaHM Of CyAHMLATa Ha
oApeaeHo BpeMe. AKOo 0bGBMHETMOT e Beke MCMMTAH Ha TNMaBHMOT MpeTpec,
TOrall Toj MoXe Aa bufe OTCTpaHET 3a CeTo BpeMe [l0AeKa Tpae [oKa3HaTa
nocTanka. Bo Toj cnyyaj, npea Aa ce 3aBpLUM AoKa3HaTa NocTarka, npetcefaTenot
Ha COBETOT Ke ro MoBWUKa OOBMHETMOT M Ke ro M3BECTH 3a TEKOT Ha MMaBHUOT
npetpec. AKo 06BMHETMOT NPOJOMKM Aia FO HApYLLYBA PeOT U [la Fo HaBpeayBa
AOCTOMHCTBOTO Ha CY[LOT, COBETOT MOXe MOBTOPHO Aa Fo OTCTPaHM of
3acefilaHueTo. Bo Toj cnyuaj, rnaBHMOT npeTpec ke ce [oBpLM 6e3 NpucycTBo

42 TlornegHete ro uneH 454, ctas 4 op 3K op 2005 roguHa, Bo Koj e HaBe,eHO CNeAHOBO:
»(4) AKo 06BMHETHOT He fojfe Ha rMaBHMOT NPeTpec, MaKo YpeaHo e NMOBUKaH MM NokaHaTa
He MOXena Aa ce Bpauu nopaau HernpujaByBakbe 40 CyAOT Ha NMpoOMeHaTa Ha ajpecaTta unu
MpPecTojyBaNMLITETO, CYA0T MOXKE Aa OA/YUM FMABHMOT MPETPEC 1a CE OAPXM M BO HEFOBO OT-
CYCTBO, MOJ, YCNIOB HErOBOTO MPUCYCTBO f1a He € HYXHO M Npef Toa fa 6un ucnutaH",

4 TMornepgHete ro unex 479, ctas 2 op HouoT 3KIT.

44 TMornenHete ro uneH 311, ctas 1 oa 3KM o 2005 roauHa. MorneaHete rv u cinuHuTe oapeadu
Bo uneH 361, ctaB 2 o HosuoT 3KIT.
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Ha 0bBMHETWOT, a MpecyaaTa Ke My ja COOMWTH NpeTCeaaTenoT Uam cyauja-
Y/leH Ha COBETOT BO MPUCYCTBO Ha 3aMMCHUYApOT.*

EnHa oa npeaBuaeHuTe Mepku 3a 06e3beayBatbe MPaBUUHO CYLieHe BO OTCYCTBO,
MOKpaj 3aKOHCKaTa MOXHOCT 3a NMOBTOPHO Cyfetbe, e U bapareTo 06BUHETUOT
Ha KOj My ce Cyau BO OTCYCTBO Aa MMa OpaHuTen BefHal Mo [OHECEHOTO
pelieHue 3a cyaewe Bo oTcycTBo.“¢ Kora rv npawasme npakTUyapuTe ganu
CyAeHaTa BO OTCYCTBO Ce CMpOBeAyBaaT BO COMMACHOCT CO 3aKOHOT, THE HK
[a[0a No3UTUBEH OArOBOP, LUTO € JOBO/IEH MHAMKATOP 3a TOa [ieKa UHTepecuTe
Ha OTCYTHWUTe 06BMHETU BOObMYaEeHO 1 bpaHu U rv 3acTanyBa HMBEH afBOKaT.
Cenak, BO mocnefH1Te fBa C/lyuM OMULLIAHM MOrope BO TEKCTOT, KOM Ce
OfHeCYBaaT Ha CKpaTeHaTa NocTanka 1 clydauTe Ha NonpedyBayko OfHeCyBakhe
OA CTpaHa Ha 06BMHETMOT, Ha KOj NMopaaM OTCTPaHyBaHETO Of CYAHMLATa,
BCYWHOCT de facto My ce cyay BO OTCYCTBO, CO 3aKOHOT He e MpefBuAeHO
NPUCYCTBO Ha bpaHWTENn BO MMe Ha OOBMHETMOT KOj € OTCYTeH, HWTY NaK
MOXHOCT 33 MOBTOPYBake Ha CyaereTo. BakBMOT 3aKyyok ce oapasyBa 1 BO
KOMeHTapuTe Ha HEeKOM Ofy COrOBOPHMLMTE, KOM MOTBPAMja [LeKa BO OBue
KOHKPETHM C/ly4am BO KOM Ha 06BMHETMOT hOpMaHO He My Ce CyaM BO OTCY-
CTBO, CyA0T He Ha3HauyBa becnnatHu bpaHuTenm no cnyxbeHa LOMKHOCT.

Bo TekoT Ha ONCKYCUMNTE NOBP3aHM CO CYAeHeTo BO OTCYCTBO, NPakKTU4apure
CO KOU pa3roBapaBme I'IOTBp,UMja [€Ka Ce CBECHU 3a NOCTOEHETO Ha Pa3NIMYHU
3aKOHCKM MEPKHK 3a 3allTUTa CO KOM Ce rapaHTUPa NpPpaBnYHO CyaeHe. OI'pOMeH
[en of HMB BepyBaaT [eKa CyferaTa BO OTCYCTBO Ce CnpoBefyBaaT BO
COrMacHOCT CO 3aKOHOT, 3aTOa WTO UCTHUOT ja npensmnaysa U MOXHOCTa 3a
MOBTOPHO Cyaewe AOKOJKY 06BMHETMOT 6|/|,u,e yanceH Unu CtaHe 4oCTamneH 3a
CyAcCKaTa BNnacrT. CEI'IaK, efleH noMan gen og HMB CMeTaaT AeKa CyAeHheTo BO
OTCYCTBO, OMNLWTO 3eMEHO, BOAM KOH ofpenyBate Ha HajBMCOKI/I Ka3HU npeaBmnaeHn
CO 3aKOHOT U fieKa TaKBUTE MOCTaAlKu BoobMyaeHo 3aBpulyBaaT CO OCyaUTENHU
npecynmn, 3aCHOBaHM Bp3 MOLWHEe HECUTYPHMU OQHOCHO HEMU3APXKAHM N OKa3U.

Kora ce paboTu 3a cnoxeHu KpMBUUHM NOCTAMNKK, €BEHTYASIHOTO OTCYCTBO Ha
OpaHuTenuTe U 06BMHETUTE NMLA € Of MOKPUTUUYHA BaXKHOCT Of CYLUTMHCKM
MPUUMHK: MO AeduHULM]a, ClydanTe Ha OpraHM3MpaH KPUMMHAM BKydyBaaT
HajManKy Tpojua coobBMHETH MLa,*’ CO WTO Ce 3roneMyBaaT WaHCUTE HEKOM
OfL HUB (Mnn HWUBHUTe bpaHMTENHM) Aa He ce nojasaT npes cygoT. [MpupoaaTa Ha

4 TornepgHete ro unex 311, ctas 2 op 3KIM op 2005 roguHa.
4 TlornepgHeTe ro uneH 66, ctas 4 op 3KIM og 2005 rogmHa. MNornegHete ro v ynex 74, ctas 5 of,
HoswuoT 3KIT.
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TaKBUTe KPMBMUHM fienia Bapa NocTankuTe NpOTMB CEKOj Of HWB Aa Ce CrojaT 1
[ UM ce CYAM 3aeHO, 3aToa LUTO CYAEHETO BO NOBEKe NpeaMeTH BO PasfIMUHO
BpeMe MOXe HeraTMBHO Ja BnMjae Bp3 06jeKTMBHOTO YTBpAYBatbe Ha (haKkTuTe
BO CEKOj 0 NpeaMeTuTe.

Cute npakT1yapu 6ea eAHOrNacHM BO TBPAEHETO ieKa MPABHOTO 3acTarnyBatbe
BO C/IOXEHUTE KPUBWUYHM MpPeAMeTH e Of KIy4yHa BaXKHOCT 3a COOABETHO
OfIP)XyBatbe Ha CYLCKMOT NpoLec U Aeka Toa 6apa NocebHM BELTUHM Of cuTe
y4ecHMLM BO MocCTankaTa, BKNydyBajKku ja u ogbpaHata. CoroBopHULMTE MMaa
Pa3NMYHKM MUCNIEHbA BO BPCKa CO MpaKcaTa Ha CyfierbaTa BO OTCYCTBO BO C/yuaj
Ha CNOXeHU KpuBMYHM fiena. [onem 6poj Of HUB CMeTaa [eKa CyLeHeTo BO
OTCYCTBO BO TaKOB C/lyyaj € BO COIMACHOCT CO 3aKoHoT. [pyrute nak 6ea
3arpuXeHn fieKa cyferata BO OTCYCTBO Ha 06BMHETUOT BoobMUYaeHO BOAaT
KOH OCYAMTENIHW Npecyau co APaCTUYHO MOBUCOKM Ka3HM of, BOOOUUAEHUTE.
MucnereTo Ha efieH Of COroBopHMLMTE belle feka Npu CyaeraTa BO OTCYCTBO,
“3BeAyBarETO JOKa3M He Ce BPLUM Ha COOABETEH HauuH: ,,BeywHocl He dociiou
cygere U Ha eaksuille cygewa He ce u3eegyeaall gokasu u He ce yuluaaiu
HUKaKeu ussewitiau. Ywile egHa Kapakilepucuka Ha cygerailia 80 olicycilieo
e u oa wito uzpeyeHuilie KA3HU 80 ogue UpegMmelliu ce gpactiuyHO 8UCOKU. "

Ognazara eo cnoxeHu KpueuyHu dpegmeitiu - CornacHo Co NpoLEecHUTe
npasuna fecuHupanm co 3KIM oa 2005 roamnHa, cyaumjaTa Koj npetcefasa Co
CYAEeUYKMOT COBET MMa MPaBO Aa ro Of0XM FMaBHUOT NpeTpec, AOKOMKY efHa
Of CTPAHKWUTE He e MPUCYTHA, Kako M BO CNyyaj Ha OTCYCTBO Ha OOBUHUTENOT,
OpaHUTENOT UNKM XXpPTBATa,*® UK [LOKONKY Koja 6MUNO o CTPaHKMTe Ce OfHEeCYBa
Ha HauYMH CO KOj ro HapylyBa 0ABMBateTo Ha npouecot.* CynoT Moxe Aa
[OHece OANYKa 3a OA/arare Ha rmaBHUOT NpeTpec 1 no 0bpa3noxeH npeanor
Ha efHa of cTpaHkuTe>® MAKM [OKOMKY MOCTOjaT OMpaBAaHM NMPUYMHK 3a
ofAnaratbe, Kako Ha MpUMep Nopaau 34PaBCTBEHM M APy ONpPaBAaHU NMPUUMHK.!

3aKOHOT To perynMpa M HauMHOT Ha KOj MOXe fa Ce U3BPLUM NMPOMEHa Ha
6paHI/ITeJ'IOT. Takparta NMPpoOMeHa NpeTCTaByBa OCHOBa 3a OfJlarakbe UK 3a
NPeKnHyBake Ha rMaBHUOT NpeTpec, OCBEH BO C/ly4YauTe Kora ce BpLUn noseke

47 Unen 121, ctas 20 of KOHCONMAMPAHMOT TEKCT Ha KpuBMUHMOT 3aKOHMK, Cry)KO6eH BECHMK
6poj 114/09: ,Moa noumot rpyna, 6aHaa MM APYro KPUMMHAHO 3APYXKYBake MM OPraHu-
3auuja, Ke ce nopgpa3bupaaT HajMarKy TpM IMLA, KOM Ce 3apYKuie 3a noTpebuTe Ha U3BPLLY-
Bakb€ KPMBMUHM [ieN1a, BKIYUYBajKM ro M OpraHM3aTopoT Ha TaKBOTO 3[PYKyBatbe”,

4 [lornegHete ro uneH 311, ctas 3 opn 3K og 2005 roamHa.

4 TlornepgHete ro unex 315, ctasosu 1 1 2 op 3KIM op 2005 roamHa.

50 MornepHete ro unex 301, ctas 1 og 3KIM og 2005 rogmHa.

51 TlornepgHeTe ro uneH 301, ctas 2 op 3KIM op 2005 roguHa.
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OA efHa NMpOMeHa CO Len Aa ce ofoNroBnekyBa (mompeuyBa) mocTankara.
CornacHo co uneHot 322, ctas 3 o 3KIM op 2005 roguHa, ,,AKO BO TEKOT Ha
rNaBHMOT NPeTpec 0O6BUHETMUOT ro OTMOBMKAS MOHOMOLIHOTO UK BpaHUTeNnoT
ro OTKaXas MoJHOMOLIHOTO, Ha HOBMOT BpaHUTEN Ke My ce OCTaBM BpeMe o[
HajMHory 15 aeHa 3a noaroTeyBate Ha ofibpaHaTta, a NoToa rNaBHMOT NpeTpec
nponoMkyBa. Bo HaTaMOWHMOT TeK Ha rMAaBHUOT NPETPeC NOBTOPHO OTMOBMKYBaHE
MU OTKaXyBatbe Ha NMONHOMOLIHOTO MOXE [a Ce [J03BO/IM CaMO CO OAJYKa Ha
COBETOT, aKO TOa He e CTOPEHO CO LieNl 33 0[j0roBNeKyBakbe Ha nocTankara. 2

Bo npakca, cnopes NoBeKeTo o[, COroBOPHULMTE, CyAeHbaTa YeCTO Ce Of/10)KyBaaT.
CaMO HeKONKyMMHa CMeTaa feKa peTKo Aoafa [0 offarata Ha FMaBHUOT
npetpec. MocoyeHnTe BOOOMYAEHM NPUUMHM 33 OA/1aratbe Ha IMaBHUOT NPeTpec
6ea oTCycTBOTO Ha bpaHKTeN, 06BMHET MNM Ha 06ajLaTa. Hekon ofi CoroBopHUuUMTE
nocouuja aeka BOobMUYaeHo, OTCYCTBOTO M Ha 0OBUHUTENOT, CyAMja UK CBEAOK
MOXe f1a b1ae 0CHOBa 3a HOCehe OA/YKa 3a Oj/1arakbe Ha rNMaBHMOT NpeTpec.

LLUTo ce ogHecyBa o moTpebHMOT 6poj Ha opnaratba Mopagu OTCYCTBO Ha
0OBMHETMOT 3a CYAO0T Aa [lOHeCe of/lyKa Ha 0OBMHETUOT f1a My Ce Cyau BO OTCYCTBO,
COroBOPHMLMTE MOTBPAMja A€KA NOCTOjaT HEKONKY pasnuyHu npucTanu. Kora 3a
006BMHETHOT Ce CMeTa JieKa e BO 6ercTo (0HOCHO HedoCTaneH 3a [APXKaBHUTE
opraHu), a NocTojaT 0Co6eHO BaXKHU MPUUMHM @ My Ce CYaM, MaKO e OTCyTeH,”
CYL,OT MOXKeE BeiHALL [1a FO 0APXM [MaBHUOT NpeTpec. TOKMy 3aToa, NpaLlakbeTo e
KONIKy NaTu BOOOGMYAEHO CyA0T ro oA/1ara rMaBHMOT NPETPeC, NpeA Aa oayum Aa
npecTaHe [la Yeka Ha MO3UTMBEH MCXO[ Of NoTparaTa of CTpaHa Ha ApXaBHWUTE
OpraHu Ha MPOroH M ohULMjaNHO [a ro Mporiack 06BMHETMOT 3@ HeAOCTaNHO
nuue Bo bercto. OAroBopoT 3aBUCKM Off PA3IMUHUTE UCKYCTBA Ha NpaKTUYapUTE.
Hekoun cMeTaa fieka CyaoT MPEeTXO4HO Ke ja Of/I0XM MocTankaTa caMo efHall,
[0/eKa, NaK Apyr1Te cMeTaa fieka CyaoT 06MYHO ro ofiiara raBHUOT NPEeTPpec [1Ba
[0 TPM MaTH, Mpeq Aa 3anoyHe Aa My Cyau Ha 0OBMHETUOT BO OTCYCTBO.

OcobeHa rpuXXa npeTcrtasyBaaT C/iydanute CO norosieM 6p0j 06BUHETH imuda.
HOTpe6aTa fa UM ce Cyau 3aefHO npetcrtaByBa MPUTUCOK 3a CYyAOT, 3a WITO
no6p30 3aBpllyBakbe Ha MOCTalkKaTa COrfaCHO CO 3aKOHOT, AypH! 1 BO CllyvYauTe
KOra efieH o 06BMHETUTE € OTCYTEH. BaparbeTo 3a 6p30 NnocCTanyBake U
NnpaBopa3faBake, KaKo 1 NOYMTYBaHETO Ha NMPaBOTO Ha NPUCYTHUTE 06BMHETH

52 Bo cnenHuoT cTaB of uneH 322 o 3KIM og 2005 roamHa ce HaBeyBa cieaHoOBO: ,,(4) AKo HagBop
Of1 ClyyauTe Of1 CTaBoT (3) Ha 0BOj uneH 0BBMHETMOT OMOJIHOMOLUTM HOB BPaHMUTEN, TNAaBHUOT
npeTpec ke nposomku 6e3 ognarame”, Ce YMHM fieKa He MOCTOM NPELM3HO YTBPAYBatbe Ha Clly-
yauTe BO KOM IMaBHMOT NpeTpec Ke NpoAo/KM BefiHall MO Ha3HauyBatbeTo Ha HOB BpaHuTen.

53 [lornepgHeTe ro uneH 316, ctas 3 op 3KIM op 2005 roguHa.
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fa UM ce Cyau BO pa3yMeH BpeMEHCKN POK ,EI,O6MBaaT MPUOPUTETHO 3HAYEHE
Ha CMEeTKa Ha MpaBaTa Ha 06BMHETUTE KOM He ce MPUCYTHW.

1.4.2. BO MEf'YHAPOIHOTO M CMIOPEQBEHO MPABO
= XpBaTcKo 3aKOHO[,aBCTBO

Cnope,u, 3aKOHOT, CyaewheTo BO OTCYCTBO Tpe6a Aa npeTtctaByBa MCKITYYOK.
Taksute CyLera MOXaT fa Cce oABMBaaT CaMO BO nocebHM OKONHOCTU U nopaau
0C06€eHO BaXHM NPHU4YUHN, KaKo, Ha MPUMeEpP Kora 06BMHETUOT HE UM € [ocTtaneH
Ha Ap>XaBHUTE OPraHn — ce Haora BoO CTPaHCTBO, KOra He MOXXe [ia 6VI,EI,€ EeKCTpa-
[OMpPaH M KOra € BO 6ercTBo.* OTKaKo Ke ro 3eMe npeasua MUCNEHETO Ha 06BI/1HVIT€J'IOT,
CyAoT HOCM 0 /yKa 3a OApXXyBake Cyfere BO OTCYCTBO Ha 06BMHETHOT.

= 3akoHopaBcTBo Ha CoepfuHeTUTE aMepPUKaHCKU ApPXXaBU

MpaBoTo Ha 0OBMHETMOT [la My Ce CyaM BO HErOBO NPUCYCTBO OTCEKOrall buno
npu3HaTo Bo CoeauHeTUTe aMepUKAHCKM OpPXaBW M 3arapaHTMpPaHO Criopef
HaYenoTo 3a 3af0/MKMUTENIHA U MPaBMYHA MOCTArKa, 3alUTUTEHO COMMACHO CO
MeTTMOT, WEeCTUOT U YeTUPUHAECETTUOT aMaHaMaH KoH YcTaBoT Ha CAJlL*® Bo
CeKOj CNyyaj, [O3BONIEHM Ce U NOTBPAEHU OAPELEHN UCKTYUYOLM O OBa MPaBo
un T0a co Cojy3HuTe NpaBMna 3a KpUBMYHATA NocTanka of 1946 roanHa,*® kako
M Mpeky CyAckaTa npakca Ha BpxoBHMOT cya, Koja ro AeduHupa CneaHoBo:
»Kora ce paboTu 3a KPMBMUHO [1€N10, 33 KOE He e NMpeaB1AeHa CMPTHA Ka3Ha W

4 TMornepHete ro uneH 402, ctas 3 o 3K Ha XpBaTcka Koj rnack: ,,Ha 06BMHETHOT MoXXe Aa My
Ce CyAM BO OTCYCTBO, CAMO [JOKOJIKY MOCTojaT 0COH6EHO BaXKHW MPHUUMHM 3@ TOA U [LOKOJIKY:
1)He e MOXXHO Ha IMLLETO fia My Ce CYAM BO CTPAHCKaTa ApXKaBa;
2)o6BMHETOTO NiMLE He MOXXe [a bue eKCTpaanpaHo;
3)o6BUHETHOT e Bo 6ercTBo.

55 TornefHeTe ja ofnykaTa Ha BpxosHuoT cyg Ha CAll Bo cnyuajoT XonT npotus Jyta (Hopt v
Utah): ,3akoHoaaBeLLOT cMeTan AeKa of Ky4YHa BaXKHOCT 3a IMLATa Yuj XMBOT unm cnoboda
Cce MpeaMeT Ha KpUBMUYHO FoHetbe 3a M3BPLLEHO KPUBHUYHO N0 e THe fia b1aaT IMUHO MPUCYTHM
3a BpPeMe Ha Cy[iereTo, OfIHOCHO BO TEKOT Ha cuTe hasu of CYACKMOT MPOLLEC, KOM MOXaT Aa
BAMjaaT BP3 HUBHWUTE MaTepwjaHu NPaBa, KAaKo Pe3yNTaT Ha NocTankaTa, Koja ce BOAM NPoTHB
HuB. [loKonKy bufe AoHeceHa OfyKa 3a NiULLYBatbe Ha UL Of XMBOT MK of croboda Bo
HEroBO OTCYCTBO, TAKBOTO NIMLIYBAtbE K& Ce CMeTa [1eKa e U3BPLIEHO HALBOP Of COOABETHA
npaBMYHa M 3aKOHCKa MOCTanka, npeasuaeHa co YcraBot”. Xont npotms Jyta (Hopt v Utah),
110 US 574,28 L Ed 262, 4 S Ct 202 (1884).

% TlornegHete ro lNpasunoto 43 on Cojy3HuTe NpaBuna 3a KpUBMYHATA MOCTamNKa, BO BPCKa CO
npaLuameTo Ha Mpucyctsoto Ha 06BuHeTHOT, F.R.Crim.Pro.:

(@) Kora e sagomxutento.
OcBeH poKonKy NovHaky He e NpefBUAEHO CO OBa Npasuno, co Mpasunoto 5 unu Npasunoto
10, 06B1HeTHOT Mopa fa buae NpucyTeH:
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Kora 06BMHETOTO mue He ce Haora BO npuTBOP, [] adKO, OTKaKO CyOCKMOT
npouec 3ano4yHan BO HeroBo nNpucycTso, 06BUHETHOT ,D,O6POBOJ'IHO pewun fa
OTCYCTBYBa, TOa HEMa [a 3Hayu MNOHMLWITYBake Ha NPEeTXOAHO M3BPLUEHUTE
,U,ejCTBVIja M NOCTankKu, HUTY, Nak, Ke ro cnpeyn 3aBpllyBakbeTo Ha rMaBHUOT
npetpec, TyKy HanpoTus, UCTOTO Ke ce cMeTa Kako OTKaXXyBake 0 MNPaBOTO Ha
MPUCyCTBO, WWTO My OBO3MOXYBa Ha CyOT Cﬂ060,£l,H0 [a nNpoao/HKKM CO NocCTarkara
Ha UCT HAYUH U CO UCT KpaeH ed)eKT, KaKO 1CTaTa da Ce ofB1BaJia BO NPUCYCTBO

(1)3a Bpeme Ha NPBMYHOTO MOjaByBatbe Npef CyAO0T, MPBUYHOTO 3aro3HaBatbe Co 06BUHE-
HMETO M WU3jacHYBatbeTO 3a BUHATA;

(2)Bo TeKOT Ha cuTe hasm o[ FABHUOT MPETPEC, BKNYUYBajkM ro M M360POT Ha MOPOTHULMTE
u objaByBarbeTO Ha NpecyaaTta; 1

(3)Bo MOMeHTOT Ha opeayBatbe M COOMLITYBabE Ha KasHaTa.

(6) Kora He e 3agomkuTento.
06BMHETHOT He MOpa fia 61fe NPUCYTEH BO CefIHMBE OKOMHOCTM M CUTYaLMK:

(1)MpaBHo nM1LE BO CBOJCTBO Ha 0OBMHET.

Bo cnyuaj Kora ce paboTy 3a NpaBHO NuLie BO CBOjCTBO HAa 0OBMHETO /MLLE, 3aCTamyBaHO Of
6paHuTeN, 0JHOCHO aABOKAT, KOj € MPUCYTEH.

(2)MoManky cepuo3HM KpUBMYHM fiena.

Bo cnyuaj kora ce paboTu 3a €10 3a Koe 3aKOHOT Npe/BKayBa Nap1yHa KasHa MM KasHa 3a-
TBOP BO TPaetbe [0 efiHa rofiHa, uiu obeTe 1 Kora co MUCMeHa COrNacHOCT Ha 0OBUHETUOT
CYLOT Ke [103BO/IM COOMLUTYBAETO Ha 0OBMHEHWMETO, M3jacHYBaHbETO 3@ BUHATA, MNMABHAOT
MPeTpec M POUMIITETO 33 OAMEpYBatbe Ha Ka3HaTa [a Ce OApXaT BO OTCYCTBO Ha 06BMHe-
THOT.

(3)Cpenba unu poumiuTe 3a KOHKPETHO MPABHO NpaLLakbe.

Bo cnyuaj kora ce paboTu 3a cpefiba Mim pouniuTe, Ha Koe ce pasriefyBa KOHKPETHO MpaBHO
npallatbe.

(4)Kopekuuja Ha ofMepeHaTa KasHa.

Kora ce paboTu 3a KopeKuuja Uiu 3a HaManyBatbe Ha OJMepeHaTa KasHa COrlacHo co
Mpasunoto 35 unu 3akoHckumoT akT 18 U.S.C. § 3582(c).

(B) OTKa)xyBatbe o[} MPABOTO Ha MOCTOjaHO MPUCYCTBO.

(1) Onwrro.

Cekoj 06BMHET KOj MPBUYHO BMN MPUCYTEH 3a BPEMe Ha IMIaBHUOT NPETPEC, MM KOj ja Npu3Han
BMHATa MM 0f16MBaA BOOMLUTO f1a Ce M3jacHM BO BPCKa CO MCTaTa, Ce CMeTa [ieKa Ce OTKaxar
Of NpaBoTO Ja buae NPUCYTEH BO CIeJHMBE OKONHOCTH:

(A) kora 06BMHETMOT MO 3aMOYHYBaETO Ha CYACKMOT MPOLEC e OTCYTeH Mo COMCTBeH
usbop, 6e3 pasnuka ganu cynot ro uHopMupan obBMHETUOT 3a HeroaTa obBpcka Aa buae
MPUCYTEH 3@ BpEME Ha CYLEeHeTOo MM He.

(B) Bo cnyuaj 3a Koj He e MpeBMaeHa CMPTHa Ka3Ha, Kora 06BMHETMOT e 10OPOBO/HO OT-
CYTeH 3a BpeMe Ha POUMLLTETO 33 OAPeyBatbe Ha KazHaTa; Uiu

(B) Kora cygoT Ke ro npefynpean 06BUHETHOT fieKa Ke ro 0TCTpaHM 0j CyAHMLaTa nopaau
HapyLUyBatbe Ha pefoT, a 06BUHETMOT Ke MPOLOKM Aa Ce OAHECYBA Ha HAauMH KOj ro OMpaBayBa
HEroBOTO OTCTPaHYBatbe 0/ CyAHMLATA.

(2) EchekT op1 oTKaxyBarbeTo.

[lokonky 0bBMHETMOT Ce OTKaXe 0/ MPaBOTO Ha MPMUCYCTBO, CYACKMOT NPOLIeC MOXe fia NPo-
[0/XM BO OTCYCTBO Ha 0BBMHETUOT M MOHATaMy, C& 0 HEroBOTO 3aBpLUYBatbe, BK/yUYBajKH ja
M M3peKaTa Ha NpecynaTta M oapeayBarbeTo Ha KasHaTta',
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Ha 06BMHeTWOT.*”” TakBOoTO bapatbe M YCNOB 3a MPBMYHO NpUCYCTBO bea
npeaBuaeHn co uen obBMHeTMOT Aa bupe LLeNnocHo cBeceH 3a 06BMUHYBaHaTa U
nocTankaTa Koja ce BOAY NPOTMB HEro MK Hea.™®

- q)paHI.I,YCKO 3aKOHO4aBCTBO

®paHuycKaTa npaBHa TpaauLMja ce Haora Mely OHUEe KOHTUHEHTATHU CUCTEMM
BO KOM € [J03BOJIEHO CY/ICKMOT NPOLEC 1 Ce 0/BMBA BO OTCYCTBO Ha OOBUHETHOT.
MctnoT bele NoanoXeH Ha roneMu 3akoHogasHU u3Menn Bo 2004 roamHa,
Kako pesyntaT Ha ocypaTta Ha ®PpaHuuja op ctpaHa Ha ECYI Bo HeroBaTa
npecyna Bo cnyyajot Kpombax npotns ®paHuuja (Krombach v. France).”

Crnopes NOCTOjHMOT CUCTEM, HAcNOBeH Kako ,procédure de défaut criminel*
MNKU KPMBMYHA MOCTaNKa BO OTCYCTBO, Ha €HO /iMlie 0OBMHETO 3a KPUBMUYHO
peno npep Cour dAssises (HaaNeXHUOT CyA 3@ CEPUO3HM KPMBMUHM 1EN1a) MOXe Aa
My Ce CyAy BO OTCYCTBO, AOKOJIKY UCTOTO He € NPUCYTHO M 3a TOa HeMa COOABETHO
onpaBayBatbe, MU AOKOMKY IMLETO € OTCYTHO 3a BPEMe Ha PouMLITaTa Mo OT-
MOYHYBaHETO Ha CYACKMOT NPOLIEC, @ HEMA MOXHOCT 3@ 0Jlarakbe Ha rMaBHUOT
npetpec. [pouecHute rapaHumm ce soseaeHn Bo 2004 roamHa 1 aaBaaT MOXHOCT
3a NOBTOPHO CyfeHe BO C/IyYaj ako OCYAEHOTO uLe ce Npefaje Ha BNacTuTe
unu buae yanceHo npea M3pekaTa Ha NpecyAaTa, NapanesiHo co NPaBoTo OT-
CYTHMOT fa buae 3acTtanyBaH of 6paHuTen. KoHeuHo, xanba no foHeceHa
npecyAa BO OTCYCTBO 40O KPMBMYEH CyA Of BTOPA MHCTaHLMja, OAHOCHO [0
Cour d”ssises d’Appel, He e po3BoneHa, MeryToa npefBMaeHa e MOXHOCTA 3a
nofiHecyBatbe xanba no ofgpefieHn NpasHM Npawata go Cour de Cassation
(0AHOCHO, HajBMCOKMOT hpaHLLyCKM CY[ 3@ TONKYBake Ha NpaBHM paboTh).

®paHLyCKUOT NpaBeH CUCTeM NPeABMAYBA 1 YILTE efHa MocTanka No aBToMaTH3aM
3a Cyetbe BO OTCYCTBO, BO C/lyyaj Kora 06BMHETUOT 61N ypeaHO NOBMKaH, MeryToa
He ce nojasun npep cynot.t! Cenak, CyaoT cekorall MoXe Aa JoHece oflyKa 3a
OANarame Ha jaBHMOT NpeTpec, Cé [oAeKa He ce NojaBu 0O6BUHETMOT CO CBOjOT

57 TornegHete ro cnyyajot [ujas npotns CoeguHetnte AMepukaHcku Opxasu (Diaz v. United
States),223 U.S. na 455 [1912].

58 3a noBeKe WHOPMaLMK BO BPCKA CO CYAEHETO BO OTCYCTBO, BO KOHTEKCT Ha CoefuHeTHTe
AMepukaHcku [ipxasu, nornegHete ro cnyyajot Kpo3bu npotus CoefnHetnte AMepukaHCKu
[pxasu (Crosby v. United States) Ha BpxoBHuoT cyn Ha CA[l, 506 U.S. 255 (1993).

% TlornegHeTte ja npecypata Ha ECYIM Bo cnyuajot Kpombax npotus ®paruumja (Krombach v
France) o 13 despyapw 2001 roguHa.

% TlornegHete rn uneHosute 379-2 po 379-6 op 3akoHOT 3a KpMBMUHa NocTanka Ha PpaHuyja.

1 TornepHete rn uneHosute 410-412 n 487-488 on 3akoHOT 3a KpMBMYHa NocTanka Ha OpaHumja.
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6paH|/|Ten. ﬂ,OﬂOJ’IHVITEJ'IHO, 06BMHETOTO nmue Koe ouno 0CyfeHO BO OTCYCTBO
MOXe fa ja OCrnopun TakBaTa npecyfa U MMa rnpaBo Ha MNOBTOPHO cy,u,erbe.éz

= Cyacka npakca Ha ECYI

EpHa of HajOCHOBHWUTE KapaKTEPUCTUKM Ha MPABOTO HA MPaBUYHO CYAEHE €
NpaBoTO Ha 06BMHETUOT fla buae NPUCYTEH BO TEKOT Ha COMCTBEHOTO CyAeHe
M CaMMOT NIUYHO Aa ce bpaHu, Unu fia buae 3acTanyBaH of afiBOKAT BO CBOjCTBO
Ha HeroB 6paHuTen. [loKonKy Ha 06BMHETMOT He My ce f1afie TaKBa MOXXHOCT,
MCTOTO, BEPOjaTHO HEraTMBHO Ke BNMjae BP3 3aKOHMTOCTa Ha CyACKaTa NocTanka.
MocTankaTa Moxe fAa ce ofiBMBa 6e3 NpUCyCTBO Ha 0HBMHETMOT CaMO BO MC-
KIy4MTeNHM ClyYaun M CaMo Bp3 TaKBa OCHOBA, NpuToa 06e3beayBajku ofpefeHH
MepKu Ha 3awTuta. ECYIN nu3puuHo HaBenyBa AeKa CyAeHeTo BO OTCYCTBO He e
per se CPOTMUBHO Ha lyxOT M ofpeabuTte Ha KoHBeHUujaTa:
J[lociatikullie Kou ce ogeusaaill 80 oilicycilieo Ha 0b8UHeliUOL ZeHepanHo He ce
HekomlaltubunHu co KoHeeHyujaitia, goKonKy nuyeltio godonHultienHo, og cygoil
{ipeg Koj Ke ce liojasu, MoXe ga gobue {osiliopHa MeputliopHa 0g/1yKa 80 OGHOC Ha
obeuHeHuellio KaKo og acliekili Ha puMeHallia Ha MalliepujajiHuilie 3aKOHU akKa
U og aciiekill Ha yiispgeHuilie pakiu."63

Cenak, MopaaT aa 6uaat 0be3befeHn M oapeieHN MepKM 3a 3aLUTHUTA, KaKO Ha
npuMep NPaBOTO Ha 06BUHETUOT Ha NMOBTOPHO Cyfietbe (BUAETE NOrope), NPaBoTo
Ha 6paHuTen,® unM NPaBoOTO Ha HaBpPeMeHO MHGOPMMpatbe 0f CTPaHa Ha
HaLMOHANHWTE BACTM 33 AATyMUTe Ha OAPXKyBatbe Ha POouYMLITATa, MM MakK
MOXHOCTa Jja Ce OTCYCTByBa o paboTa 3a [a ce NMPUCYCTBYBa Ha MCTUTe.®
EBponckuoT cyf rv uMa 0bjaBeHo M yCnoBUTE KOM Ce MoBp3aHM co hopMaTa Ha
OTKa)XyBareTO Of NMPaBoTO fa ce buae NpUCyTeH 3a BpeMe Ha MocTankaTa:
,TAKBATa M3jaBa 3a OTKA)XyBake, CO LieN UCTaTa [la Ce CMeTa 3a edheKTMBHA 3a
notpebute Ha KoHBeHuUujaTa, Mopa fia buae AafeHa Ha jaceH M HeABOCMMUCIIEH

2 TlornegHete ro uneH 489 of 3akoHOT 3a KpMBMYHA NocTanka Ha OpaHumja.

¢ TornepHeTe ja npecypata Ha ECYIT Bo cnyuajot Moutpumon npotus @paHuuja (Poitrimol v
France) o 23 HoemBpu 1993 roamHa, ctas 31; kako 1 npecyfnata Ha ECYI Bo cnyuajoT Konoua
npotus Utanuja (Colozza v Italy) og 12 despyapu 1985 roamHa, ctasosu 27 u 29.

¢4 TornepnHete norope, npecyaa Ha ECYIM so ciyuajot Moutpumon npotus @panuuja (Poitrimol
v France), llana npot1e XonaHauja (Lala v. The Netherlands) oa 22 centemspu 1994 roguHa,
cTaB 33:,,DaKToT WT0 06BUHETHOT, U MOKPaj YpeAHaTa AOCTaBa He Ce NojaByBa Npef CyaoT,
JYPM 1 KOTa 3a Toa HEMa HUKAKBO OMpaBAlyBatkbe, He MOXKE Aa ro ONpaB/a HEFOBOTO eBEHTYaHO
NULIYBatbe O MPABOTO Ha HpaHUTEN, Koe My MpMMara CoNacHo co UneH 6, ctas 3 (uneH 6-3)
op KoHBeHuujaTa.".

¢ TornepnHete ru npecyaute Ha ECYI Bo cnyuante @.L.B. npotus Urtanwja (F.C.B. v Italy) og 28
aBryct 1991 roauHa, Foam npotus Utanuja (Goddi v Italy) o 9 anpun 1984 roguHa v Cennsujak
npoTws lNoncka (Seliwiak v Poland) og 21 jynu 2009 roauHa.
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HAUMH U NPUAPYKEHA CO MMHUMAJHM MepKM Ha 3alUTMTA, KOM OfroBapaaT Ha
Hej3MHaTa BaXKHOCT. ¢ McToTo npawwatbe, EBponckunoT cya ro uMa pesmMmpaHo
M Ha efieH NMOMHAKOB HauMH: ,Npe[ fa MOXe Aa Ce KaXe Aeka eaeH 06BMHeT
MMMIULUTHO, NPeKy HeroBOTO OfHeCyBake, Ce OTKaXan 0f HeKoe BaXHO
npaBo cnopep, uneH 6 of KoHeeHuujaTa (Ha MpuMep, NPaBOTO Ha MPABMUYHO
Cyfetbe), Mopa Aa buae MokaxaHo Aeka OOBMHETMOT MOXen pasyMHO Aa
NpeTnocTaBu, KOM 1 KakBu 61 bune nocneamnumTe of TakBaTa HeroBa nocTanka“.t’

= [lpaBuna 1 npakca Ha MefyHapoAHUTe KPUBUYHU CY[,0BM

Mako MerfyHapoaHWOT BoeH cyf Bo HupHb6epr fo3sonysan Ha 06BuHeTHTE Aa
WM Ce Cy[M BO OTCYCTBO, BO IEHELLHO BPEMe Ce YMHM AieKa OMTo NpudaTeHoTo
MPaBM/IO Ha HajroneMuoT 6poj MeryHapoLHM KpMBMUYHM CYL[,0BM € Ha 0bBUHETUTE
[1a He M Ce Cyu BO 0TCYCTBO. MHOMYMMHa ja MMaaT M3pa3eHo CBojaTa 3arpuKeHOCT
W TW MMaaT KPUTUKYBAHO CyAcKuTe mpouecu Bo HupHbepr, TokMy nopagu
haKTOT WTO 610 LO3BONEHO [la C& HOCAT OCYAMTENHU Npecyam 3a 06BUHeTUTE
BO HMBHO OTCYCTBO.%

CerawHuTe TpMbYHaNM, Kako WTO ce, Ha npuMep MefyHapoaHUTe KPUBUYHM
CY[LOBM 3a MopaHelwHa Jyrocnasuja v PyaHaa, ro noumTyBaaT npaBoTo Ha 06-
BMHETMOT Aa Ouae NpuUCyTeH 3a BpeMe Ha CyfereTo, MPUTOa LieNIoCHO U 13-
PUYHO He MCKYUyBajKM ja MOXHOCTA 3a CyAewe Bo oTcycTBo.® [MpecepaHot
Koj belle HampaBeH BO C/ly4yajoT Ha CYACKMOT npouec npotus CnobopaH
Munowesuk npen MKCIJ, npeaussuka efHo onabaByBatbe Ha CTPMKTHATa
3abpaHa 3a Cyfete Bo OTCYCTBO M belue Np1umHa 3a NpudaKkake Ha oHa, WTOo
AEHeC ce HapeKyBa ,AenyMHo oTcycTo”. I'. MunowwesuKk 6un npucyTeH Ha no-

% TlornegHeTe Kako u norope, npecyaa Ha ECYI Bo cnyyajot MoutpuMon npotus ®OpaHuuja
(Poitrimol v France), ctas 31 v npecyga Ha ECYI Bo cnyuajot Cenusujak npotus Mosncka
(Seliwiak v Poland), ctas 57; npecyga Ha ECUIM Bo cnyuajot @ajchep v MnaHkn npotvs ABcTpuja
(Pfeiffer and Plankl v. Austria) og 25 despyapu 1992 roguHa, cTas 37.

7 TornepHete norope, npecyfa Ha ECYIT Bo cnyyajot Xepmu npoTus Mtanuja, ctas 74; npecyna
Ha ECYI Bo cnyuajot LloyHc npotne ObeanHeToTo Kpanctso (Jones v. the United Kingdom)
on 9 centemspyu 2003 roamHa.

68 3a MooniuTa aHaM3a Ha NpakcaTta Ha MeryHapOAHUTE KPMBMUYHM CY[10BM BO O[JHOC Ha CyeHEeTO
BO OTCYCTBO, MornefHeTe ja KHurata MeryHapoaHo KpuBuuHo npaso oa AHToHue Kacece (An-
tonio Cassese), ctpaHuua 389, Bropo usgaHue, Oxford University Press, 2008 roguHa.

¢ [ornepsHeTe ro uneH 21, ctas 4, Touka r, og CTaTyToT Ha XawWwKuoT TpubyHan 1 unet 20, cTas
4, Touka 1, of CTaTyTOT Ha MefyHapoAHMOT KpuBMueH cya 3a Pyanpa (CtatyT Ha MKCP),
ycBoeH Ha 8 HoeMBpu 1994 roanHa co Pezonyumjata 989 Ha OH, kako 1 u3MeHuTe 1 gonon-
HyBatbaTa co Pesonyumjata 1717 og 13 oktromspu 2006 roguHa. MorneaHete ro v uneH 80(b)
of MpaBuAHKKOT 3a paboTa M joKa3Ha nocTanka Ha Xawkuot TpubyHan, IT/32/Rev. 44, Bepsuja
op 10 pekemspyu 2009 roguHa. 3a onwTa aHanu3a Ha OBa Mpallakbe, MornefHeTe ro TEKCTOT
Ha XepMaH LUBapu (Herman Schwartz), Cyaetbe Bo otcyctso, 4 HUM. RTS. BR. 1, 12 (1996).
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YeTOKOT Ha NocTarnkaTta, MeryToa NoJoLHa, CO TeK Ha BpeMe Cé MoYyecTo U 3a
BpPeMe Ha NoJoNru BPEMeHCKM Nepuoay He 61un BO MOXHOCT Aa NpUCYCTBYBa
Ha CcypaerbeTo, nopaau bonect. [lenyMHo, mocTankaTa 1 pouuiuTaTa ce ofjB1Bane
BO HEroBO OTCYCTBO, @ MCTOTO 6MNO OMpaBAaHO Npeky hakToT WTO Toj bun
MPUCYTEH Ha NOYETOKOT Ha npouecoT.”” MoXHOCTa 3a CyAere BO [eyMHO
OTCYCTBO AoHekafe belwe uckopucteHa u Bo MKCP, Bo cnyyajoT Ha efieH
06BMHET KOj 0A46MBaN Aa Ce MojaBu Npef CyA0T, OTKAKO Ha CAMUOT MOYETOK Ha
rnocTankaTa BeKe ce MMan nojaBeHo npej UcTmot.’:

MerfyHapofH1Te KPUBMYHM Cy0BM, KOM YCNeaumja NoAoLHa - HEKOM 0f, HUB BO
xubpuaHa hopMa a HeKOM o[ LieNIoCHO MefyHapoAeH KapakTep — KaKo LWTo ce
TpaH3uuuoHaTa ynpasa Ha OH Bo UcToueH Tumop,’? MefyHapoaHUOT KpUBUYEH
cyn,” Cneupjantmor cyp, 3a Cuepa JleoHe,”* BoHpeaHaTa cyacka koMopa Ha KaMnyumja,™
ja npucpatuja nonutnkata Ha MKCIJ u MKCP u ja chopManusmpaa MoXHOCTa
3a OrpaHMyYeHu Cyfietba BO OTCYCTBO, BO CNlyyau Kaje 0bBMHETHOT e BO b6ercTso,
ofi6V1Ba Aa ce NojaBu Npea CYAOT, UK Fo HapyLUyBa OABMBAHETO HA NOCTANKaTa,
OTKaKO NpeTXofHO BeKe 6WN NpucyTeH, 0AHOCHO Ce MojaBun npep cyaor.’s

0 3a noseke MHGOPMaLMK BO BPCKa CO MoCTamnkaTta Bo fe/lyMHO OTCYCTBO MPOTHUB MUNoLLEeBHK,
norneaHete ro fgenoto Ha Kpuc LleHkc (Chris Jenks) HacnoBeHo kako M3BecTyBatbe Ha MoMHakoB
HauuH: [lanu cyaeraTta Bo oTcyctBo nped CrneuujanHuot TpubyHan 3a JlnubaH Ke 3Hauart
Kpluetbe Ha YoBekoBMTe NpaBa? MeryHapofeH npaseH MarasuH ®opaaM, aekemspu 2009 ro-
avHa. MornegHete ro u HanucoT of Anekcangpa b. CtaHkoBuK, BuHOBeH fofeka He ce
nokaxe BuHaTa: Mpasuno 61 og MKCIJ, ExpressO, og 2010 roamnHa, Koj MoXe Aa ce Hajae Ha
cnefiHaBa afpeca http://works.bepress.com/aleksandra_stankovic/3.

"t TornepHeTe ro cnyyajot Ha O6BMHKTENOT NpoTue bapajarsuua (Prosecutor v. Barayagwiza),
npeamet 6poj MKCP 99-52-T, Mpecyna, cTas 7 oa 3 pekemspu 2003 roauHa, kage 0bBUHETUOT
oAbun aa ce nojasu Npep, CYAOT OTKAKO NPETX0AHO [OHeceHaTa NoBoJHA NpecyAa 3a 06Bu-
HeTWUOT B1na NoHMIITEHa o/ cTpaHa Ha XXanbeHuot coset Ha MKCP.

2 TornepaHete: TpaH3uumoHa ynpasa Ha OH Bo MctoueH Tumop, Perynatisa 6poj 2000/30 3a
TpaH3MuMoHUTE MpaBuia Ha KpUBMUYHATA MocTanka, ctaB 5.1, pgokyMeHT Ha OH,
UNTAET/REG/2000/30 op 25 centemspu 2000 roamHa.

3 TlornegHete norope, uneH 63 of PuMckunoTt cTatyT.

" TMornepHete P60(A), MpaBunHuK 3a paboTa M JokasHa mocTanka Ha CneuujanHuoT cyf 3a
Cuepa JleoHe, co usmenuTe 1 fononHysarata of 28 Maj 2010 rogmHa, Koj Moxe fia ce Hajae
Ha agpecarta http://www.sc-sl.org/LinkClick.aspx?fileticket=zXPrwoukovM%3d&tabid=176.

5 TMpasuno 81(4) og MHTepHMOT npasuiHuK Ha BoHpedHaTa cyacka KoMopa Ha Kamnyuwja
(Rev.4), co usMeHuTe 1 fononHysarbata of 11 centemspu 2009 roguHa, Koe MOXe fia ce Hajae
Ha agpecara http://www.eccc.gov.kh/english/cabinet/fileupload/121/irv4-en.pdf.

76 EfeH UCKNyYOK Ha BaKBMOT reHepaseH TPeH[ Ha Mpu3HaBatbe Ha CYACKUTE NPOLEeCH Kou ce
0/1BMBAAT [ieNlyMHO BO OTCYCTBO belle ycBoeH of cTpaHa Ha Mucujata Ha OH Ha KocoBo, co
KOj CyaeraTa BO OTCYCTBO Ce 3abpaHeT 3a KpMBUYHUTE [ieNla KoM NpeTCcTaByBaaT cepuo3Ha
noBpefa Ha MefyHapoAHOTO XyMaHUTapHo npaso. [orneaHete ja Perynatusata Ha Mucujata
Ha npuBpeMeHaTa ynpaBa Ha KocoBo Ha OH 6poj 2001/1, pokymeHT Ha OH,
UNMIK/REG/2001/1, oa 12 janyapw 2001 roamHa.
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EneH on KpuBMUHUTE CyA0BM MOpa Aia b1Ae U3BOEH, MOPaAY HEFrOBOTO HALLMPOKO
npuchaKatbe Ha MOXXHOCTA 3a Cyfetbe Bo oTcycTBo. Bo cBojoT CratyT, Cneunjan-
HWOT TpubyHan 3a JInbaH ja npeasuayBa MOXHOCTA 3a CyLeHe BO OTCYCTBO,
6e3 kakBo 610 NPETXOAHO MojaByBake Ha 0OBMHETHOT Npef CyAoT, BO CyYaj
[OKONKY Ce OTKaXan of mpasoTo Aa bupe npucyTeH, AOKONMKY He My 6un
npefajeH Ha Cy[OT Of COOABETHUTE BNACTU UM [LOKOJIKY € Bo HercTso unu He
MoXe Aa buae nNpoHajoeH M MOKpaj cuTe Mpe3eMeHM pasyMHU MepKMu 3a
obe3besyBatbe Ha Herosoto npucycTeo.”’ OBoj penaTuBHO ,,penakcupaH” npuoa
KOH CyfieraTa BO OTCYCTBO Npefu3BMKa JOCTa HETOAyBatbe MEry pasnnuHuTe
NPETCTaBHULM Of rpalfaHCcKOTO ONLWTeCTBO.

Tpeba pa ce noTeHUMpa yLTe efiHa NOCTanKa, Koja € NPUMEHNIMBA BO KOHTEKCT
Ha OTCYCTBOTO Ha 06BMHETHOT. MpaBunoTo 61 opf NpaBunHMKOT 3a paboTa u
AOKa3Ha nocTanka Ha Xawkuot TpubyHan (MKCI1J), ogHocHo ,MocTankaTa Bo
CNyyaj Ha HeyCreLHOo U3BpLUYBatbe Ha HAsor 3a ancere”, Npefn3BKUKa roieMu
M KOHTPOBEP3HM peaKLMu, 3aToa LITO MUCTOTO Ce CMeTalle 3a MoBpeda Ha
NpaBOTO Ha 06BMHETMOT Aa buae NPUCYTEH BO TEKOT Ha cyaetbeto. Cnopep Toa
NPaBuIo, KOra CyAeuyKMOT KpMBMUEH COBeT e ybedeH Aeka CMTe HamopM 3a
ancete Ha OOBMHETMOT Ce 3aBpLUEHM HeyCnewHo, MOXe [a ro noTBpau
MPBUYHUOT OOBMHMTENEH aKT NOAHECEH NPOTUB 0OBMHETOTO NiLIE, OTKAKO Ke
W pasrnefa NpeanoXeHUTe OKa3u of CTpaHa Ha 06BMHWUTENOT, a MOToa U Aa
u3naje MefyHapodeH Hanor 3a ancexwe Ha obBuHeTMoT.”” OBaa mocTarka,
cornacHo co [lpasunoto 61, 3a npsnat belwe ynoTpebeHa Bo CNy4yajoT Ha
Hparan Hukonuk,% obsuHeT o cTpaHa Ha MKCI1J, Koj ce Haoran Bo 6ercTso, a

7 MornepHeTe ro unex 22 on CtatyToT Ha CreuyjantuoT TpubyHan 3a JInbaH, yceoeH Ha 30 Maj
2007 roauHa co Pesonyuujata 6poj 1757 Ha CoseToT 3a besbegHocT Ha OH. 3a onwTa
aHanu3a Bo OfIHOC Ha 0Ba Mpalliatbe, Kako 1 norope, norneaHete ro Kpuc LleHkc (Chris Jenks),
M3BecTyBatbe Ha MOMHaAKOB HauuH: [lanu cynerata Bo 0TCycTBO Npef CreumnjanHuoT TpubyHan
3a JInbaH ke 3HauaT noBpefa Ha YOBEKOBMTE NpaBa’?

8 TMornepnHete norope, Kpuc LleHkc (Chris Jenks), M3BecTtyBatbe Ha nouHakos HaumH: [lanu cy-
Letbata Bo oTcycTso npef CneuujanHuoT TpubyHan 3a /lubaH Ke 3HauaT noBpefa Ha YoBeKo-
BMTe MpaBa?

7 TornegHete oa Anekcanppa b. CtaHkoBMK, BMHOBEH fofieka He ce fokaxe BMHaTa: [pasuno
61 o MKCIJ, ExpressO, oa 2010 rogmHa, Wwto Moxe fa ce Hajae Ha agpecata http://works.be-
press.com/aleksandra_stankovic/3.

% TMornepHete O6BMHMTEN NpoTHB [paraH Hukonuk, MpeaMet 6poj IT-94-2-R61, KoHTpona Ha
06BMHUTENHWOT aKT cornacHo co lNpasunoTo 61 og MpaBunHUKOT 3a paboTa Ha Cy[oT U fo0-
Ka3HaTa noctanka (20 oktompu 1995 roauHa).

8 MornepHete O6BuHMTEN NpoTuB PagosaH Kapayuk u Patko Mnapuk, Mpeamet 6poj IT-95-5-
R61, KoHTpona Ha 06BMHUTENHUTE aKTW cornacHo co [MpasunoTo 61 op MpaBunHUKOT 3a
paboTa Ha CyfoT 1 AokasHaTa nocTanka (11 jynu 1996 roamta).

8 TMornepHete ro Mpasunoto 61 op MpasunHukoT 3a paboTa Ha MKCP v fokasHaTa nocranka,
ycBoeH Ha 29 jyhn 1995 roamHa, Bepauja o 26 jyrn 2000 rogmnHa.
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nofiouHa buna ynotpebeHa v BO Apyru ciyydaun Ha HefloCTanHU 06BUHETH, KaKo
Ha npuMep PaposaH Kapauuk u Patko Mnaauk.®! bu Tpebano fa ce HanoMeHe
neka 1 MKCP 1Ma ycBoeHo npaBwmna, kou ce cinunu Ha lMpasunoTo 61.%2
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MOrNABIJE 2.
MPABO HA BECTIIATHA NMPABHA NMOMOLL:
HALOMNOJIHYBAHE HA MPABOTO HA BPAHUTE/

Kako wTo ce HaBeayBa BO HEKOJIKY HaBpaTW BO OBa MCTPaXyBatbe, MPaBOTO 3a
Rob6vBatbe MoMoL of bpaHKUTeN e KaMeH-TEMENTHUK Ha c1Te NpaBa Ha ofbpaHaTa.
HuTy eiHa OKONHOCT Koja He e IMPEKTHO MoBP3aHa CO caMaTa CyAcKa NOCTanka, Kako Ha
npuMep HeJOCTUrOT Ha (hMHAHCUCKM cpeacTsa, He 6u Tpebano fJa ro cnpeuysa
OCTBaAPYBaHETO Ha 0Ba MPaBo, @ 0C0beHO Kora ce paboTu 3a KpMBKUHA MocTanka. Bo
CNeAHUOT [ieNl Of OBa UCTPaXyBatbe, aKLEHTOT € CTaBeH BP3 Pa3/IMUHUTE 3aKOHCKM
Mofenu 3a obe3benysatbe NpaBHa MOMOLW 1 0AbPaHa 3a CUPOMALLHKTE.

2.1. TEOPMJA UTIPAKCA

Bo 0Boj gen on u3BewTajoT Ke 6MAAT pasrnefaHu 3aKOHCKUTE U MpPaKTUUHWUTE
acreKTM Ha pasnMuHKUTe Mofenu 3a obesbefyBare HecnnaTHa MpaBHa MOMOLL BO
KPUBMYHM MpeaMeTH, Co Len Aaa ce fobue nofobpa cimka 3a ONWTMTE NpaBUna U
CTPYKTypaTa Ha TaksuTe cucTeMu. Ke bupe AajieH efieH KoMnapaTuBeH npernes Ha
Pa3NIMUHUTE eNIeMEHTH, KaKo WTO ce (hYHKLMOHMPAETO Ha CMCTEMOT 3a MpaBHa
MOMOLL, OpraHu3auuMjaTa Ha TellaTa W OpraHuTe BKyyeHW Bo obesbepyBareTo
nMpaBHa MOMOLL, HMBHATa MpaBHa MPUPOAA U roamweH byleT, 3anouHyBajKu of
MOJenoT KOj Ce NpUMeHyBa BO 3eMjaBa.

2.1.1. MAKEQJOHCKMOT MOJIEN

Olcpaili u tpupoga Ha tpasHalia ToMOW
Bo Bpcka co cMpoMallHWTe 06BUHETH IULIA Ha KOM MM e NoTpebHa NpaBHa NoMoL,
3KIM og 2005% roanHa ro npeasuaysa cnegHoOBO:

% (O6e3bepyBarbeTo HecrnaTHa NpaBHa MOMOL Of, HEOfAMHa NpPeTpre rofemMu U3MeHH, Kako
pe3y/TaT Ha YCBOjyBatbeTo W CTaMyBarbeTo BO CH/Ia Ha 3aKOHOT 3a HecrnnaTHa npaBHa oMol
Cnopeg 0Boj 3akoH, becniaTHaTa npaBHa NMOMOLL MM CTOM Ha pacrofarake Ha XPTBUTE Ha
KPMBMYHM [iena Kou M MCMOoNHyBaaT NpefsuaeHuTe ycnosu. Merytoa, becniatHata npasHa
MOMOLU He BaXXM 33 CUPOMALUHUTE NIULLA MPOTUB KOM Ce BOAM KPUBUYHA MOCTanKa.
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Yner 63 og 3KITog 2005 2oguHa
(1) Cekoe nuye uma tpaso Ha bpaHullien 8o tpelliKkpusuyHallia U 80 cygcKailia
toctuauka. [...]

Yner 67 og 3KI1 og 2005 éoguHa

(1) Koza He fiocitiojaiti ycniosu 3a 3ago/mkuilienHa ogbpaHa, a ociaiKaia ce 6ogu
30 KpUBUYHO geslo 3a Koe CO 3aKOH e UpoluwaHa KasHa 3aiieop Hag egHa 2oguxa,
. Ha obeuHeliuo Moxe, o Hezoso bapatrbe, ga My ce Uociiasu bpaHullien, ako
cliopeg ceojaitia UMOWHA cociliojba He Moxke ga u liogHecyea Wpowoyuilie Ha
ogbpaHailia.

(2) bapateilio 3a HasHayyeare bpaHuilien cliopeg ciiae 1 Ha 080j uneH MoXxe ga
ce ciuasu camo {o doguzHaltiuolli obeuHuilieneH akil. 3a bapareilio ognyyyea
lipellicegallienoili Ha coeellioil, a bpaHullienoill 20 HasHavyea dpellicegaltienoit
Ha cygouu.

Bo HouoT 3KI1 ce nponuwwaHu cnegHMBE YCNOBM KOM MOpPaaT a b1aaT UCMONHETH,
CO LieN eHO NiMLie Aa ce KBanMduKyBa 3a fobuBatbe HecnnaTHa npaBHa NOMOLL:

Unen 70 og Hosuol 3K[T: [pasa Ha obeuHeluo
Cekoj obeuHelli 2u uMa crlegHuUBe 0CHOBHU Uipasa:
[.]
- ga buge cygeH 80 Hezoeo (pucycilieo U ga ce 6paHu IUYHO UIU o ToMOW Ha
6paHuitien {o colicitiseH u3bop, a goKonky Hema cpegeiliea ga dnaiiu bpaHuiien
ga gobue bectnaitieH bpaHuiien, Koza Wioa 20 bapaail uHliepecullie Ha Gpaegailia,
a ocobeHo iexuHallia Ha KPUBUYHOIO geso U CIoXKeHoCa Ha cyyajoll;

Ynen 75 og Hosuot 3KI'1: OgbpaHa Ha cupomawHu
(1) Koza He fiociiojalti ycnosu 3a 3agomkuiiennHa ogbpaka, ako ciiopeg ceojaiia
UMoiliHa cocitiojba He Moxe ga 2u dogHecyea Wpowoyuitie Ha 0gbpaHaiia, Ha
obeuHeliuoil Moxe U0 Hezogo bapare ga My ce gogenu bpaHuilien.
(2) 3a baparbeitio og citiagoil (1) Ha 08oj uneH ognyyyea cygujallia Ha UpeltixogHalia
tiociialika, 0ogHOCHO Upeilicegailienolli Ha cosellioill, a bpaHutlienoil 2o dociliasysa
Upelucegailienoll Ha CygoWl.
(3) Tpowoyuilie 3a ogbpaHa og ciiasolli (1) Ha oeoj uneH, laéaalli Ha iosap Ha
Byueitiott Ha Peliybnuka MakegoHuja.
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Cnopepn obeTe Bep3uM Ha 3aKOHOT, CMPOMALLUHUTE 0OBUMHETM MMaaT MOXHOCT 3a
pobuBarbe becnnaTHa NpaBHa NOMOLL, OKOJKY He Ce BO cocTojba fia v nogHecart
TpolwouuTe Ha oabpaHaTa. Bo 3KIM og 2005 roanHa, MMa M HEKOM OpraHuuyBaba
BO OAHOC Ha NMPaBOTO 3a becnnaTHa NpaBHa NOMoLL, 3aToa LWTO 6apa 3a U3BPLIEHOTO
KPMBMUHO [€N0 i3 e NpeABuaeHa Ka3Ha of HajManKy e4Ha rogyMHa 3aTBOp M Aeka
NpaBoTO Ha becnnaTHO 3acTanyBatbe C/ieflyBa CaMO OTKAKO Ke buae nofHeceH
o6BuHMTeNHMOT akT. HoBroT 3KI rv npowmpyBa MoxHoCTHTe 3a 6ecnnaTHa npaBHa
MOMOL Ha CUTe KPWMBMYHM AeNa M Ha cuTe ha3u of nocTankaTta. Mctopuckuot
npernes Ha oBa NPaBo MOKaXYyBa [leKa Co Tek Ha BpeMe HecrnnaTHaTa NpaBHa NMOMOLL
CTaHyBa C& nonpucTanHa 3a cupoMalHuTe obBuHeTH nuua. Mpen 2004 roguHa,
OBa MpaBo ro MMaa caMo /iMuaTa 0OBMHETM 3a KPUBMYHM AeNa 3a KOM 3aKOHOT
npeaBMayBalle 3aTBOPCKa Ka3Ha BO BPEMETpaeHe o[ HajManky Tpu roauHun.t

Cnopep 3K op 2005 roaunHa, baparbeto 3a fobuBatbe Ha becnnateH bpaHuTen
Tpeba ma buge ynateHo o npertcefgatenot Ha cosetor. Cnopen HosuoT 3KIT,
TakeuTe baparba Tpeba Aa buAaT ynaTeHW [0 cyaujaTa Ha NpeTXofHaTa nocTanka
WK 00 NpeTceaTenoT Ha COBETOT, BO 3aBUCHOCT Off TOa BO Koja ¢ha3a ce Haofa
noctankata. CornacHo co fABaTa 3aKOHa, bpaHMTENoT Mopa Aa ro HasHauw
npertcefaTenoT Ha Cy/oT.

ObesbepyBarbeTo becnnaTHa NpaBHa NOMOLL, MOKPaj CllydauTe Ha 3af0/MKUTENHA
ofbpaHa, ce UMHM [ieKa e edreKTUBHO pelueHo Bo paMku Ha 3KIT og 2005 roamHa.

Cnopep HeKONKYMWHa Of COrOBOPHULIMTE, CYA0BUTE BoobMUaeHo ja 0be3benysaat
6ecnnaTHaTa nNpaBHa MOMOLLI MpeKy Ha3HauyBake Ha bpaHuTenu no cnyxbeHa
LOMKHOCT, CeKorall Kora 3aKoHOT NpeaBuAyBa 3afo/mkuTenHa oabpaHa, a
06BMHETMOT IMYHO He NO3HaBa HEKOj KOHKpeTeH aaBokaT. OBa 3HauM [ieKa CyfoBuTe
He ceKorall NpoBepyBaaT Aanu 06BUMHETUOT PUHAHCUCKK e crnocobeH UnK He [a
rM nojHece TpowouuTe Ha opbpaHaTa, npen ga ogobpat HecnnaTHa npaBHa
rnoMoLl, BO ClyyauTe Kora ofibpaHaTa e 3aflo/KMTeNIHA M fieKa CNyXDBeHOTo Ha-
3HauyBatbe Ha bpaHWUTeNM ce 0ABMBa MO efleH KBa3MABTOMaTH3aM, BeIHaLll LITOM Ke
Ce MoKaxke AieKa mLeTo MMa noTpeba o 3aAomK1TENHa oabpaHa.

Mako HosuroT 3KIT He coapXKM MHOTY AeTanu BO OAHOC Ha TOa KaKo Ce MocTaByBa
6paHUTENOT, COrOBOPHULMTE HM 0bjacHM]ja ieKa BO CEKOj OCHOBEH CY[, BO KOj MMa
KpUBMYEH OfAeN, MOCTOM M CMIMCOK Ha afiBOKATM KoM MOXAT fa b1aaT HasHaueHu
no cnyxb6eHa AOMKHOCT, Kora 3a Toa Ke ce jasu motpeba. [peTcegatenor Ha

8 TMornepHete ro uneH 67 og 3KM og 1997 roauta (Cnyx6eH BecHuk 15/97)
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COBEeTOT o4Nny4vyBa fanu 06BMHeTHOT Ce KBaﬂl/ICbVIKYBa, OAHOCHO fann rm ucnosiHyea
YCNnoBuTe 3a 6ecnnaTHa npaBHa Nomoul, a npetcefatenoT Ha CyaoT ro nocCrtaByBa
6paHVITeI'IOT.85 Cnope,u, CUTE Halln COroBoOpHMLUHK, CO CUCTEMOT 3a NpaBHa NMOMOL
3a CMpOMallHKUTE paKoBoA4aT CaMUTe Cya0BM.

MpernefoT Ha MOMEeHTaNHaTa CUTyalLuja, Crope MUCEHETO Ha roneM 6poj of
COrOBOPHULIMTE, MOKAXYBA feKa ciyxbeHuTe bpaHuTenu BoobuuaeHo ce bupaat
nopaju HUBHOTO MPETXOAHO UCKYCTBO BO KpMBMUHaTa cchepa. MpeTnocTaskaTa e
AeKa CyauuTe ce 3arno3HaeHu Co AoToralwHaTta paboTa 1 UCKYCTBO Ha afiBOKaTUTe
npeKy nocTank1Te BO KOM NocTanysasne u 3atoa bu Tpebano aa bupat Bo cocTojba
A3 TV UAEHTUMKYBAAT CTPYUHUTE M CMOCOOHM afiBOKATH, KOM Ke buaaT HazHaueHu
kako 6paHuTenu oa cynot. Op apyra cTpaHa, oApeseH 6poj CoroBopHULM Mocoumja
AeKa bpaHuTenuTe, KoM I NoCTaByBa CyAoT, He ce bupaaT ceKorall Of NOCTOeYKUTE
CMMCOLM M BP3 OCHOBA Ha HMBHWTE MPETXOAHWU KBANM(MKALMM BO KPUBUYHUTE
npeaMeTH, TyKy nopagu NMuHM Bpcku. EfHa Tpeta rpyna ru u3noxu cowuTe
COMHeBatba BO OAHOC Ha CMCTEMOT, HaBeAyBajKu feKa CYLOBUTE MM Ha3HauyBaaT
bpaHuTenuTe 6e3 Hekou NocebHU KpUTEPUYMM, OCBEH MPOLIEHUTE 33 eBEHTYasHaTa
MOXXHOCT MOCTaBeHMOT bpaHWTeN NoJoLHa fAa ja ocriopysa MM Aa ja obxanysa
OANyKaTa Ha cypoT. Cnopef HMBHOTO MUCNEeHe, NpeTceaaTenuTe Ha CyfoBuTe
BOOOMYaEHO MOCTaBYBaaT afBOKATU KOM MM Ce MO3HATU M BIMCKM MM afiBOKATH
KOM ,HeMa fia NpeAn3BuKyBaaT npobnemu* 8

OnuwTo 3eMeHo, npaKkTMvyapute o npaBHaTa cdpepa Ce YNHM [leKa Ce 3a[0BOJIHU
04 CUCTEMOT Ha Ha3HauyyBake CJ'IY)K6eHI/I 6paHI/ITe}'II/1, 3aTOa WTO BepyBaaT AeKa
J'IYfETO Ha KON UM e ﬂOTpE6Ha NMpaBHa NoMoul ja ,u,o6|/|BaaT MCTaTa HaBpeMe U fieKa
CEKOj Cya nocefyBa CrMUMCOK Ha afiBOKaTM KOW MOXaT Ada 6|/I,El,aT nocCtaBeHn no
C}'IY)K6eHa OOJDKHOCT.

Co BoBeAlyBaHETO Ha efjHa MOAKTMBHa y/iora 3a oabpaHaTa M 06BUHUTENCTBOTO WU
eNnMMMHaLMjaTa Ha McTpaxkHuTe cyamn co HosuoT 3K, Hajronemuot 6poj op
nMpaKTUYapuTe Ce COrNacHM feka ciyxbeHute bpaHuTenu (OAHOCHO, afiBOKaTUTE
BOONLUTO) Ke Ce COOYaT CO MpaLlareTo Ha AOMOJHUTENHA paboTa 1 06BpPCKM Kou
Ke npousnesaTt Of HOBMTE 3aJ0MKeHWja 3@ UCTPaXKyBake Ha cnyyauTe. EfeH op
HWB Lypu CMeTalle AeKa CeralwHWoT HuBeH obeM Ha paboTa Ke ce 3ronieMu 3a
ABaecetHa natu. Cenak, ogpeneH 6poj of HMB He 6ea COrmacHM Co BakBOTO
TBPAEHE, 04eKyBajK1 HajroneM1oT TOBap Ha UCTparaTa fa NagHe Bp3 06BUHUTENUTE,
a He Bp3 aABOKaTUTE Ha ofbpaHaTa.

8 TMornegHete ro uneH 67, ctas 2 o 3KM opg 2005 roguHa v unex 75, ctas 2 o HosmoT 3KIT.
8 O6MYHO COroBOPHMLIMTE FO KOPUCTEA OBOj U3pa3, 3 A MM MocoYaT cnyxbeHuTe GpaHUTENM KoM
He Ce peluaBaarT fja rv obxanyBaaT HeraTMBHUTE OLYKM, [LOHECEHM NPOTUB HUBHMUTE KIIMEHTH.
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EnHo op npatakata KOW npenn3BuKyBaaT 3arpmM>XeHOCT 3a NpBaTa rpyna e
(*)VIHaHCI/ICKI/IOT HaJOMECTOK 3a CHY)K6€‘HMTQ 6paHMTeJ’IVI - Tue ce npauwyBaa Aanu
Ke MocTou U cooBETHa (bVIHaHCMCKa CTVIMynaLl,I/Ija, NnoBp3aHa CO UCMONHYBakhETO
Ha OOMOJIHUTENTHNTE UCTPaXXHN 3a[a4u. Moxe pa He ,u,oj,u,e [0 nponopunoHanHo
3rofieMyBathe Ha CyaCKMoT 6yueT, Koe e I'IOTpE6HO 3a COOBETHO U HaBpeMEHO
HaoOMeCTyBat€ Ha TPOLIOUUTE Ha NMOCTaBEHUTE 6paHMTen|4 no CJ'IY)K6eHa [OMKHOCT.

Byuelli u puHaHcuparbe

HajronemMnoT gen oA npakTMyapute He nocefyBaa MHGOPMaLMM BO OAHOC Ha
[ENOT 0fy CyACKMOT DylieT Koj ce OfBOjyBa MMM Ce KOPUCTM 3a MnaKake Ha aHrax-
MaHOT Ha cnyxbeHuTe bpaHuTenu.

Bo 2009 roguHa, BKYNHWOT OyLleT Ha cyackaTa BNacT u3Hecysale 27 060 261,00
eBpa.”’ CtaBkaTa BO Koja bele BKnydeHa M MpaBHaTa MOMOLW (BK/yuYyBajKu 1
cnyxbenuTe bpaHuTenm), BeTaueraTa U Apyry TPOLLOLM Ha CYA0BUTE U3HECYBALLE
1 772 655,00 eBpa. M3HOCOT Ha byLIeTOT OBOEH 3a aHraXupate Ha cnyxbeHu
6paHuTenn BO KpMBUYHK NpeaMeTH usHecyBale 341 861,00 espa.®®

OcTaHaTuTe MofaToLM KoM ycreaBMe Aa M NPOHajaeMe, ro BKIydyBaaT U3HOCOT
MOTPOLLEH 3a aHraXupatbe Ha bpaHuTenu no cnyxbeHa fomKHOCT BO OCHOBHMOT
cyn Ckonje 1, koj u3Hecysa 8 768 851 neHapu (nu okony 142 671,00 espa). Mpeasu-
nexvor byuet 3a 2011 roguHa usHecysa 9 126 000 peHapu (nmn okony 148 482,00 espa).

Yenosu 3a keanugukysare

Mako MoxHOCTa 3a jobuBatbe becnnaTHa npaBHa noMol Tpeba fa buge no3apaseHa,
MpalLarbeTo Koe ce NMoCTaByBa € KoM ce KputepuyMuTe WTo Tpeba aa buaat 3eMeHu
npeaBua Npu NPOLIEHYBaETO Ha MMOTHaTa cocTojba Ha 06BMHeTHOT. Criope TeKCToT
oA 3akoHoT of 2005 roanHa, MoTHaTa cocTojba Ha 06BMHETOTO NLe Tpeba fa buae
MpOLeHeTa Ha HUBO Criopef Koe MOXe [1a Ce 3aK/yuu [eKa MLETO HaBUCTUHA He T
rnoceflyBa notpebH1TE CpefiCTBA 3a NOKPUBaE Ha TPOLLOLMTE Ha ofibpaHaTa.

8 OBoj byLieT e NpeABUAEH 3a peanu3aumja Ha aBe nporpamu: Cyacka agMUHUCTpaLMja U Aka-
JeMuja 3a 0byKa Ha CyAMM W jaBHU 0OBUHUTENN.

8 [lornemHeTte ro o4roBOPOT Ha AP)XaBaTa Ha NpaLanH1KoT Ha EBponckata koMucKja 3a edpu-
KacHocTa Ha cyactsoTo (EKE), notouHo oarosopute Ha npatatbata 13, 14 u 15 (2010
roAuHa), Ko MoXaT fia ce BMAaT Ha agpecarta http://www.coe.int/t/dghl/cooperation/cepej/
evaluation/2010/2010_FYROM.pdf. Tpeba fia ce noTeHUMpa ogpenseHaTa HefOCIeAHOCT BO
OAHOC Ha mofaTtouuTe obesbeneHu npeky npawanHukoT. Kaj npawareto 6poj 13, nageH e
KOMeHTap, BO KOj ce Be/i1 [leKka byLIeToT, KOj ce 0/1BOjyBa 3a MpaBHa MOMOLL He MOXe TOUHO
[ia ce yTBPAM, 3aT0a LITO MCTUOT He MOXXe f1a O1fe 0[BOEH Off OCTaHATUTE CY[CKM TPOLIOLM,
KaKo, Ha NpuMep, UCniaTeHuTe CPeAcTBa 3a PasHM CYACKM BelTauera 1 cnuyHo. Of apyra
CTpaHa, BO Of[roBOPOT Ha MpaluatbeTo 6poj 14 fageHa e ToueH M3HOC BO OHOC Ha FOAMLIHMAOT
jaBeH OyLeT npeBMAeH 3a NpaBHa MOMOLL BO KpUBUYHM NPEAMETH.
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MpaKTHyapuTe He 6ea BO MOXHOCT f1a HM MPETCTaBaT efjHa jacHa C/IMKa BO OAAHOC Ha
3aKOHCKMTE KpUTepUyMu, KoM MopaaT fia buaaT ucnonHetv 3a gobusatrbe becrnnateH
cnyx6eH bpanuTen. EneH 6poj on HMB cMeTaa ieka MMOTHaTa coCTojba MoXe Aa ce
MPOLLEHM NPeKY Pa3fMyHU KpUTEPUYMH, BKIYUYBajKU M M NMOTBPAMTE Off KaTacTapoT
3a HernoceflyBarbe MMOT Off CTpaHa Ha 0OBMHeTMOT, NOTBpAa 3a HeBpaboTeHOCT,
[OKYMeHTaLMja Npeky Koja MoXe Aa ce YTBPAM AeKa JIMLETO e KOPUCHUK Ha CouMjanHa
oMot ofy Koj 6uno Bua u cinuHo. Cenak, ce YMHM ieKa He e yTBp/eHa efiHa jacHa U
Mpewy3Ha KBaHTUTaTMBHA M KBANIMTATMBHA rPaHMLIA 33 OApedyBatbe Ha MoTeHUMjanHUTe
/MUa KoM MMaaT npaBo Ha becnnateH 6paHuTen. [lonmonHUTENHO, M3pasoT ,,BO
MHTepec Ha npaBgaTa‘, Koj ce kopuctun Bo uneHoT 70 op HosuoT 3KI1, npeamnssukysa
Pa3MYHM peaKLMM Kaj COrOBOPHULIMTE — HEKOM OfI HMB CMeTaaT [eKa HeoapeneHocTa
Ha BaKBMOT M3pa3 0CTaBa MPEMHOTY MPOCTOP 3a Pa3fIMuHO TO/KyBake. BaxHo e aa
Ce HaroMeHe feka TeKCToT Ha HoBMOT 3KI1 e cnnueH Ha EBponckaTta KOHBEHLMja U
TeopujaTa U unosodpujaTa, Kou CTojaT 3a4 Hea, a BO Bpcka co oabpaHaTa Ha
cvpoMaluHuTe nnua. ObesbeyBatbeTo HpaHUTENM MOCTaBEHM 0/ CYA0T 33 CUPOMALLHUTE
06BMHETM LA BO CNyYau Kaae ofibpaHaTa He e 3a[j0/K1Te/Ha, Mopa [1a ro 3a[10BO/U
YC/IOBOT KOj 3aBMCH Off MHTEPECHTE Ha NpaBaaTa, Kako LITO TOa € C/yyaj M Cropeq
KoHseHuujaTta. Ogpenbute Bo 3KI ogat M noHaTaMy, HaBeayBajku ieKa MHTepecuTe
Ha NMpaB/aTa Ke Ce oLieHyBaaT, 0CobeHO BP3 OCHOBa Ha [1Ba eleMeHTa: TeXMHaTa Ha
[eN0TO U CNIOXEHOCTa Ha C/yYajor.

lNokoHKkpeTHO, cornacHo co HosuoT 3KI1, cMpoMalHuTe Nyfe MMaaT NpaBo Ha
becnnaTtHa npaBHa MOMOLL Ha CMeTKa Ha CYZ0T, 3a KpUBMYHM AeNa 33 KoM e MpeABuaeHa
3aTBOPCKa Kas3Ha 0 HajMasKy efHa roguHa, [OKONKY ,MMOTHaTa cocTojba Ha
0OBMHETMOT He My [03BOJ/TyBa CaMMOT fia M MOKpUe TpollouuTe Ha ofbpaHata“.®’

3a TOYHOTO 3Hauetbe UM AeTaNHaTa aHanM3a Ha 3HaueHeTo Ha ropeHaBefeHaTa
thpa3sa Moxe [ONONHUTENHO Aa ce aebaTtipa. Hekou of npakTMUapuTe CO KoM pas-
rosapame cMeTaaT fleKa Cy[oBMTe ce BO cOCTojba Aa ja oueHaT pMHaHCMCKaTa
cocTojba Bp3 OCHOBa Ha oapefeHu haKTOpH, KaKo WTO € MoceflyBateTo Ha
HeBM)XeH MMOT, NpeKy 0b6e3beyBatbe NOTBPAM Of KaTaCTapoT, NOTBPAM 33 NPUMatbe
couujanHa nomolu, paboteH cTaTyc (MM noTepaa 3a HeBPAbOTEHOCT) U KOHEUHO,
[OKYMeHTH M3fafieHn of YnpaBaTa 3a jaBHW MPUXOAM CO KOM Ce MOTBPAYBa [eKa
NMLLETO Npunara Ha KaTeropujata rpafaHu co HUcku npuxoau. Ceto oBa Tpeba fa
6upne obesbepeHo 3a CynoT Aa MoOXe Aa ja yTBpAM (PMHAHCKCKATa cocTojba Ha 0b-
BMHETMOT Koj 6apa Aa My buae HazHaueH bpaHuTen no ciyxbeHa AOMKHOCT.

8 TornegHete ro ynex 67, ctas 1 og 3KM og 2005 roguHa.
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Cenak, ogpeneH 6poj o4 nMuaTa Co KOM pa3roBapaBMe MMaa MOMHAKBO MUCTIEHE,
TBPAEjKM [1eKa 3aKOHCKUTE KPpUTEPUYMM HE CE jaCHM M [1eKa e HEOMXOHO NOCTOeHe
M Ha ApYrY BOMONIHUTENHM NMPOBEPKM 3a MOjacHyBatkbe, BKIy4yBajKM U HOCEHE Ha
COO[BETHM MOA3AKOHCKM aKTU of CTpaHa Ha MMHMCTepCTBOTO 3a MpaBAa M Ha
MWHKUCTEPCTBOTO 3a TPYA M COLMjaNHa MONUTHUKA.

LLITo ce ogHecyBa O KPUTEPUYMOT Ha ,MHTEpPEC Ha NpaBfaTa“, Koj ce BOBeAyBa CO
HOBMOT 3aKOH, MHO3MHCTBOTO COrOBOPHMLIM M3jaBuja Aeka 0be3beayBarbeTo becrnatHa
npaBHa NOMOLU 33 06BUHETHOT, BP3 OCHOBA Ha ,MHTEPECOT Ha NpaBfaTa“ e 4O0BOJHO
jaceH 1 npeuuseH KpUTepuyM, ocobeHo 3aToa LWTO M3pa3oT ,MHTEpeC Ha NpaBaaTa’,
BO CaMMOT TEKCT Ha 3aKOHOT, € HaJJOMOJIHET U CO MOBMKYBatbe BO OAHOC Ha TEXMHATA
Ha KPMBMYHOTO [1€/10 U CJIOXKEHOCTa Ha CaMMOT CNyyYaj.

[pasHu nekosu 80 cnyyaj Ha eseHilyanHa 0gnyka 3a ogbusarke Ha beclinaliHa UpasHa
UOMOW UTU YKUHY8ake Ha uctualia

He nocTojaT nocebHn oapendu Kou ce ofHecyBaaT Ha eBeHTyanHaTa Xanba Bo
BPCKa CO OANyKaTa Ha MpeTceaTenoT Ha CyAoT 3a NOCTaByBakbeTo bpaHWUTen no
cnyx6eHa JOMKHOCT. 3aToa M BO TaKOB C/yYaj, ce NPUMeHyBa OMLITOTO NPaBUNIO
3a Xanba, NpoTuB pelueHujaTa Ha cynoT o uneHosute 408-413 op 3K og 2005
roguHa. O6BMHETMOT MOXe Aa NofiHece Xanba Ha pelleHWeTo Ha CYfoT, CO Koe ce
oTcpna HeroBoTo bapatbe 3a 6ecnnaTHa NpaBHa NOMOLL 1O MOBMCOKMOT CYf, BO
POK Of TPM AeHa Of [AEHOT Ha JOCTaBYBaHETO Ha PELUEHNUETO.

2.1.2. MEFYHAPOJJHU 1 KOMIMAPATMBHU MOAE/U
= EBponcka KoHBeHLMja 3a YOBEKOBM NMpaBa M Cy/iCKa npakca

Bo uneH 6, cTaB 3, Touka B, of EBponckaTa KoHBeHUMja € HaBeAeHO CNeAHOBO:
»CeKoe nuLie 06BMHETO 33 KPUBMUHO [1EN10 M MMa C/leIHMBE MMHUMATHUM NpaBa:...1a
ce 6paHM NMYHO MNM NpeKy GpaHMTen Mo COMCTBEH WM3BOp MNM, OOKOMKY He
pacrofara Co AOBONIHO CPeAcTBa 33 Aa ja NnaTW MpaBHaTa MOMoOLW 3a CBojaTa
opbpaHa, fa My buae HasHaueH becnnaTteH 6paHUTeN, Kora Toa e BO MHTepecC Ha
npasgata“.

npaBOTO Ha becnnaTtHa npaBHa NoMoWw 3aBUCK OO UCMOJIHYBakheTO Ha [ABa
KYMYNaTMBHU YCNOBa: IMLLETO Tpe6a fae HecnocobHo 0a r'M HagoMecCTu Tpowiouute
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3a cBojaTa oabpaHa M becnnaTHaTa NpaBHa MOMOLW 3a Hero Mopa Aa 6uae Bo
MHTepec Ha npaspaTa.”

LLITo ce ogHecyBa [0 NpBUOT yCnoB, HUTY KoHBeHUMjaTa, HUTY CyackaTa MpaKca He
obe3benyBaaT TOUHM M MpELM3HM YKaXyBakba 3@ TOa LITO TOYHO ce MoAapasdbupa
nop, U3pasoT ,,AOBOJIHO CPeACTBA", HAMEPHO OCTaBajKW ro OBa Mpallake fa buae
perynMpaHo BO paMKM Ha HaLMOHaNHWTE 3aKOHOAABCTBA, 3aToa WTO MOCTOjaT
Hen3beXHM pa3nMKM BO EKOHOMCKaTa COCTO0j6a 1 CTaHAAPAM Ha Pa3NIUUHUTE [PXKaBU-
MOTMMUCHUYKK. [lOMONHUTENHO, CYAOT MMa YTBPLEHO AeKa OLPEefeHU eNeMeHTH
MOXaT [ja MOC/Ty)XaT KaKo eBEHTYasIHW [JOKa3M 3a (hMHAHCMCKaTa HeCnocobHOCT Ha
e[HO N1Ue, KaKo, Ha MpuMep, pasfMuHu cnyxxbeHu noTBpAM MAM MOTBPAM 3a
(b1HaHCKCcKaTa cocTojba Ha MOLHOCUTENOT Ha bapakbeTo 3a NpaBHa nomoww.’

LLITo ce ogHecyBa 0 BTOPUOT YC/OB, CYAOT I' MMa MPUMEHETO CNEHMBE KPUTEPUYMH,

3a ja YTBPAM Janu ,,MHTEPEeCOT Ha NpaBaaTa“ e 3a40B0O/EH BO KOHKPETHUOT CNyYaj

Ha obe3benyBare HecnnaTHa MpaBHa MOMOLI: TEXMHA Ha KPUBMYHOTO AENO,

CNOXEHOCT Ha C/y4ajoT M NIMUYHA CUTyalMja, BO Koja ce Haora obBuHeTHOT. Bo

cnyyajoT Ha KyapaHta npotus LUBajuapuja (Quaranta v. Switzerland), cynot

OANyuMn aeka Ha obsuHeTWOT Tpeba oa My ce obesbenn becnnaTHa npaBHa

MoMoLL, UMajK1 Fo NpeaBuA CeHoBO:

= Toj 61 Moxen fia buae ocyfeH Ha Ka3Ha 3aTBOP 0/ TPU FOAMHM, LITO Ce CMeTa 3a
TeWKO KPUBMYHO Aeno;

= EpeH of npaBHMTE OCHOBM, 3@ KOj Ce pa3Bua AMUCKYCHja BO TEKOT Ha CYAEHETO,
npeTcTaByBan 0COH6EHO TEWKO M CNIOXKEHO MPABHO Mpaluatbe, WTO YKaXyBa Ha
(haKToT fieka ce paboTy 3a CNIOXEH Ciyvaj;

= O6BMHETMOT Beke MOAONrO BpeMe OWUN pefoBeH KOPUCHUK Ha Apora W
MOTeKHyBan Off CUPOMALLHO M NpobieMaTMUHO CeMejcTBO U He b1 61N BO MOX-
HOCT [ja ja Npe3eHTHpa cBojaTa o4bpaHa Ha COOABETEH HauMH, OCBEH AOKOMKY
He fobue noMoLu of afBoKar.”

% TorneaHeTe ja npecypata Ha ECUI Bo cnyyajot Makenu npotus 'epManuja (Pakelli v Germany)
op 25 anpun 1983 roguHa, ctas 31, Kage CyaoT ro nojacHyBa OfHOCOT NMOMery fiBaTa yC/ioBa
3a 06e3beyBatbeTo HecnaaTHa npaBHa NOMOLL, COTNIacHO o uneH 6(3)s: ,,CneacTtseHo, 3a ce-
Koe ,/ive 06BMHETO 33 KPUBUUHO AeNo”, Koe He caka Aa ce bpaHu NMuHO, Mopa fa MocTou
MOXXHOCT 3@ Ha3HauyBake bpaHuTen no Heros u3bop. [lokonky NMLeTo He pacnonara co go-
BONIHO CPe/CTBA 3a ia ja N1aTi TakBaTa noMoLy, cornacHo co KoHseHuujaTa, uctaTa Tpeba fa
ja mobue becrnnaTHo, ako Toa e BO MHTepec Ha npasaaTa“. orneaHeTe ro U NPeTXofHo Mo-
coueHunoT ciyyaj Aptuko npotus Utanuja (Artico v Italy), ctas 34.

%1 TornepHeTe ja npeTxofHO nocouyeHata npecyaa Ha ECYI Bo cnyuajot MMakenu npotus lep-
MaHuja (Pakelli v Germany), ctas 34.

%2 TornepaHete ja npecyfata Bo ciydajoT KyapaHta npotvs LUBajuapuja (Quaranta v. Switzerland)
op 24 Maj 1991 roauHa.
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HononnutenHo, EBponckuoT cyn yTBpAM Aeka MpaBoTo Ha becnnaTtHa mpaBHa
MOMOLL, KaKO M OCTaHaTWTe NpaBga 3arapaHTupanu co KoHBeHuujaTa, He e ,, iieopellicko
WU uy3opHo, lWyKy UpakiiuyHo u ecpekitiugHo dpaeo. Osa ocobeHo ce ogHecysa Ha
paeaitia Ha ogbpaHailia, umMajku 2o pegeug 3HAYajHOWO Mecilio W0 20 uma
Upasollio Ha UpasuUYyHO cygere 80 cullie geMoKpalicKu olwilecusa, og Koe
Upousnegyeaaill u cuitie ociuaHatiu dpaea... Hasuciuna, Cygoili éu ocygyea cuilie
HAYUOHAJTHU enaciiu, Kou He obe3begysaaili echekiliugHa pasHa Lomowl, a camo o
cebe, Ha3Hayysamelio Ha bpaHuilien, Koj, 6CYWHOCIL, He ce 3anaza u He pabolliu 8o
ogbpaHa Ha obeuHelliuoll, He MOXe ga ce cMellia 3a eghexiliueHa UpasHa IOMOUL.
Qakitioli witio He buna obezbegeHa 3ameHa 3a bpaHullienoll, Koj He 6un Ha
pacuonazare 80 MOMeHWOW, MOXe U0gegHaKeo ga ce cmella U Kako tospega Ha
ogpegbulie 0g uneH 6-3-8“%

lMoHaTaMy, BO BpCKa co npaBoTo Ha bpaHuten, Bo MIITIMN e npeaBuaeHo aeka ,,80
CTyyaj Ha Kakgo busio KpusuyHo 0b8UHeHUe, CO YenlocHO UoYuiliysare Ha Hayenoo
Ha paMHoUpPasHOC, ceKoMy My ce ZapaHIUPaHU HajMasKy ciegHuee dpasa: [...] ga
My buge HasHayeH beciinailieH bpaHuilien, 80 ceKoj loequHedeH Cy4aj, Koza ioa e
80 UH{liepec Ha (pasegailia U Koza uyelio He éu locegyea HollipebHuilie cpegeitiea
ga Zo Unaiiu aHZaxuparelio Ha ucuuowi“’* OBaa KoHKpeTHa oapeanba e
pononHuTenHo objacHeta o cTpaHa Ha KomucwjaTta 3a YoBeKOBM MpaBa Ha

Cl1IefHNOB HaUMH:
»Paclonoxusocitia unu olticyciigolio Ha tpasHa HoMow Yyecilio ogpegysa ganu

egHo Jluye MoxXe ga oclusapu Upucilall go KoOHKpellHaWwa cygeKa uociualka unu
ga yyecilisyea 60 ucitiallia, Ha coogeellieH U HeOUX0geH HaYUH unu He. Mako unex
14 cogpxxu uzpuyuitia 2apaHyuja Ha dpaeollio Ha UpasHa UOMOW 80 KPUBUYHUe

%3 TlornegHeTe ja NPeTX0AHO NocoyeHaTa npecyaa Ha ECYIT Bo cnydajot ApTko npoTtue Utanuja
(Artico v Italy), cTaB 33: CygoT noTceTyBa fieka HaMepaTa Ha KoHBeHLMjaTa He e Aa rapaHTupa
TEOPETCKM UMK UNY30PHM MPaBa, TYKY MpaBa KoM ce NMPakKTUYHU 1 edheKTUBHK. Toa ocobeHo
Ce oJiHecyBa Ha npaBaTa Ha ofbpaHaTa, MMajKu ro NpeaBuf 3HaUajHOTO MECTO LITO O UMa
MPaBOTO Ha MPaBMYHO CyAeHe BO CUTE AEMOKPATCKM OMWTECTBA, Of KOe Mpou3feryBaaTt 1
CUTe oCTaHaTK npaga (norneaHeTe ja npecyaata Bo ciyyajoT Ajpu (Airey) og 9 okToMBpM
1979 roauHa, Cepuja A, 6poj 32, ctpanmua 12-13, ctas 24 1 ctas 32 of norope). Kako wro co
npaBo 6elle NOTEHLMPAHO Of CTPaHa Ha NpeTCTaBHULMTE Ha KoMucKjaTa, Bo uneH 6, cTaB 3,
TOUKa B (uneH 6-3-B) ce roBopu 3a ,,oMolL", a He 3a ,NocTaByBatbe”. [TOBTOPHO, MOCTaBYBaHETO
cnyxb6eH bpaHuTen, camo o cebe, He 0be3beyBa echeKTMBHA MOMOLL, 3aTOA LUITO Ha3HAUEHUOT
afiBOKAT 3a NoTpebuTe Ha faBatbe NPaBHa MOMOLL MOXe Aa NMOoYMHE, CePUO3HO fa ce pasbonu,
MNOLONT BPEMEHCKM Nepuof Aa buae crnipeyeH 3a paboTta MM, nak, MoXe fa v usberHysa
cBomTe 0b6BpCKM. [loKoNKy OMAAT M3BECTEHM 3a CUTyaLMjaTa, HAANEeXHHUTe BlacTv Tpeba um
[Ja ro 3aMeHaT UK Aa ro NpUHyAaT Aa CM M1 UCTMOJIHYBa CBOMTE 06BPCKM U 3adaum. YCBojyBa-
teTO Ha BNAaAMHOTO PECTPUKTMBHO TONKYBake Ke floBefie A0 pPe3ynTaTH, KoM HeMa aa bupat
HWUTY pasyMHM, HATY KOMMATMOMNHM CO TEKCTOT Ha MOTTOuKaTa (B)(uneH 6-3-B) M CTpyKTypaTa
Ha uneHoT 6 BO LLeNloCT, a nopaau Toa, Bo rofieM 6poj ciiyyaun, becnnaTtHaTta npasHa MoMoLu
MoXe fia buge beckopucHa“,

% TornegHete ro ynex 14, ctas 3 og MMM,
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tiocltaliku 6o ciliagoili 3(2), og gpxasuilie ce o4yekysa ga obe3begaili becinaiiHa
UpasHa Uomow U 80 gpyeu cnyyau, 3a UoeguHyulue Kou Hemaaw gOBOJHO
cpegciuea ga Unaiiaill 3a uciiaiia. Bo ogpegeHu cayyau, ue gypu umaail u
iakea obepcka. Ha lpumep, Koza egHO nuye ocygeHo Ha cMpiliHa KasHa bapa
KoHUposna Ha ycllasHocla u yepgyearke Ha eseHilyanHawla He3aKoHuWocw
Unu ZpewKu 80 KpusuyHaila uoclualka, Medylwoa He paclionaza co gosoHo
cpegclusa 3a UoKpusamwe Ha Wpowoyuiie 3a UpasHa Uomow, €O yen ga 2o
ucKopuciliu iiakeuoill paseH ek, gpxxasaitia e obep3aHa ga My obe3begu pasHa
iomow coznacHo co yneH 14, ciuae 1, a 80 epcka co pagoilio Ha epekitiueeH
{ipaseH NeK, Kako wilio e (pegeugeHo 8o yseH 2, citiae 3 og Makiio [...] CnuyHo,
HaMelliHyeamellio Ha gasayku 3a clipaHkuilie o Uocitaiikalla, kou de facto 2u
clpeyysaall ga octusapall Upuciual go upasgawia, MoXKe ga Upegussuxa gpyau
cliopHu Upawara ctiopeg yneH 14, ciuas 1 [...].%

MU3Bapoum op XpBaTCKUOT Mofen
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Bo okonHocTH Kou 6apaaT npuMeHa Ha NpaBunaTa 3a 3af0/KMUTeNHa oabpaHa,
Ha cekoj 06BMHET (6€e3 pasnuka ganu pacnonara co hMHAHCUCKM CPeacTBa UK
He) KOj He aHraXxupan unu Hema bpaHuTen ke My buae HasHauyeH bpaHuTen no
cnyxbeHa gomkHoct. Cnyx6eHnoT bpaHuTen ro nocTaByBa NpeTceaaTenoT Ha
CY[OT Ha Npeasor Ha CyfoT 1 jaBHUMOT 06BUHUMTEN. lMpeTceaaTenoT Ha CyfoT ro
bupa cnyxbeHUoT BpaHWTeN 0 CMMCOKOT Ha afjBOKATM PerncTpupaHu Bo CynoT
3a Taa uen (co nMuUeHua 3a paboTta BO paMKu Ha Taa CyfCKa HaLNEXHOCT).
MpwuToa, ce cneam pefocneaoT Ha caMMoT cnucok. Cenak, Bo CIyYajoT Ha BOEHM
3/10CTOPCTBA, CNyb6eHuTe bpaHuTenu ce bupaat o nocebeH CNUCOK, U3roTBEH
BO copaboTka co AgBoKaTckaTa KOMOpA M UCTUOT € Ha A06pOBO/HA OCHOBA.
CNMUCOKOT € M3roTBEH Ha HAUWMH KOj YKaXyBa Ha KOHKPETHOTO COOABETHO
MCKYCTBO LUTO ro NOCeAyBa CeKoj 0 afBoKaTuTe. MHTepecHo e fia ce 3abenexu
[eKa HajroneM1oT 6poj BonoHTepyu ce 06MUHO NOMIAAM aABOKATH, KOW CaKaaT
[a Ce CTeKHaT CO AOMONHUTENIHO MCKYCTBO, fla O pa3BMjaT CBOETO Mpode-
CMOHANHO peHoMe BO KOHKpeTHaTa chepa M fia M3BNleyat nonsa o obykata, koja
ce opraHuMsMpa of cTpaHa Ha [lpaBocyaHaTa akajeMMuja BO BpCKa CO
MefyHapOAHOTO XyMaHWTApHO MPaBO M ApYrU CreunjanusmpaHu TeMu BO
cepaTa Ha KpMBMUYHOTO MpaBo. [NpoTMB pelleHMeTo 3a Ha3HauyBatbe Ha
bpaHuTen no cnyx6eHa LOMKHOCT He e A03BOMEHa Xanba.

MorneaHete MM 32 [90] Bo Bpcka co unex 14, ctasosu 10-11.
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Cnyx6eHunoT bpaHUTeNn Ha3HauyeH ofi CymoT Moxe fAa buge ocnobomeH of
[OMKHOCTa Nopaau onpasaaHu npuunHu. Cenak, BpojHM NpaKTUYapu CO MHOrY
CONMUIHO UCKYCTBO He Ce MHOrY MOAroTBeHW fa paboTar Ha ciiyyam Kage 6u
nocranysase BO CBOjCTBO Ha bpaHuTen no ciyxbeHa AOMKHOCT, Na 3aToa ce
npaBaaT Co NperofieMa aHraXKMpaHoCT MK NapanenHu cyaetba. Kako pesynrar,
CyLOT BoOOMUaeHO NOCTaByBa MNaaM M PeNaTMBHO HEMCKYCHU HUBHU KOMErW.
[lononHuTenHo, Npu NOCTaByBakbETO Ha Cy)6eH bpaHuTen npeTceaTenuTe Ha
CY[0BMTE CTPUKTHO ro CNefaT pefocneoT Ha CIMCOLMTE, MPUTOA MHOTY MasKy
MNKM BOOMWTO He O6pHYBajKM BHMMAHME Ha CreunMdUUHOTO MCKYCTBO Ha
bpaHuTenoT, Koe MoXebu e NoTpebHO BO KOHKPETHUOT C/yuaj.

Kora ycnosure 3a 3agomkutenHa onbpaHa He ce UCMONHETH, cnyxbeHun bpaHu-
TeNM MOXaT fja UM b1aaT JofeNeHn Ha CMPOMALLIHKTE UL Ha HUBHO Bapatbe,
[OKOJKY TOa ro Onpas/yBaaT HEKOM CrieLujanHu OKONHOCTU. Bo TaksuTe cnyyanu,
cnyxbeH bpaHuTEeNn MOXe f[a Ce Ha3HauM CaMO OTKaKo e MojHeceH 06-
BMHMTE/IHMOT aKT M CaMo 3a KPMBMUHM [ieNa 3a KoM 3aKOHOT NnpefBuayBa 3aT-
BOPCKa Ka3Ha Ofi HajManky neT roauHu. [petcemaTtenoT Ha COBETOT MM
cyouMja-noefuHel, MOXe f[a ro pasrnefyBaaT TaKBWMOT npepsor, Meryroa
(hopMaNHOTO Ha3HaUyBakbe CeKOoraLll Ce BPLUM CO peLleHre Ha NpeTceaaTenoT Ha
cynot. MpoTus pelueHneTo co Koe ce oabusa bapareTo 3a Ha3HauyBatbe Ha
becnnateH bpaHuTen no cnyxbeHa JOMKHOCT He € A03BONEHa Xanba.

Co 3aKOHOT 3a afiBOKaTypa [JOMOHUTENIHO Ce rapaHTMpa becnnaTHa npaBHa
MOMOLL 3a XXPTBMTE Ha ,, TATKOBMHCKATA BOjHA" M APYrY COLMjANHO PaH/IMBM IULLA,
KOM CaKaaT Aa 1 0CTBapaT CBOMTE MpaBa BO OBWe JBe CepM.

EaHa KoHTMHYMpaHa febaTa ce BoaM BO BPCKA CO HaJOMeCToLMTe, KOU ce
ucnnakaat Ha CyAcKM Ha3HayeHuTe 6paHuTenu. Cnopen unex 18, ctas 2 o
3aKOHOT 3a aiBOKaTypa, XpBAaTCKOTO MUHMCTEPCTBO 3a NpaBAa e 3aJ0/MKeHO Aa
M NponuLLyBa HaJloMecTouuTe 3a cnyxbeHute 6panutenn. Bo 2004 roguHa
MuHucTepcTBoTO 06jaBu MpaBUNHUK 3a HagoMecToLM,? Koj NpeiBuaYBa AeKa
cnyxbeHuTe bpaHuTenu Ke fobusaat 30 NoeHM 3a 3acTanyBabe Ha KIMEHT Npef
CYZOT 33 KPMBMYHM ieNa, 3@ KO e NpeaBuaeHa 3aTBOPCKa Ka3Ha Of HajMarnky
0CyM roauhu (1 noeH e efHakoB Ha 10 XpBaTCKM KyHH, LITO, MaK, M3HECYBA OKOJTY
1,5 eBpa). [laBatbeTo npaBHa MOMOLW BO MOCTAnkKuTe, BO KoM ce pabotu 3a
KPMBMYHM [ena, 3a KoM e NpefBuaeHa NapuyHa KasHa UM Ka3Ha 3aTBop A0 Tpu
rofuHu, ce Harpagysa co 10 noeHu 3a CeKoj YaC MOMMUHAT Ha POYULLTE MO TOj

MornepaHete ro MpaBUAHKMKOT 3a HagoMecTouu Ha MI 3a ciyxbeHo HasHaueHHUTe bpaHUTeNH,
o4 29 pekemspu 2004 roguHa.
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npeamert. MMajku npeasua nexka TapudHUKOT Ha ABOKaTCKaTa KOMOpa YCBOEH
Bo 2009 roanHa®’ (Bo KoOj ce oapeaeHn MUHUMANHUTE HaJOMECTOLM 3a CUTe
BMO,0BM NOAHECOLM U3roTBEHM 01 aaBoKaTuTe) Npeasuaysa 400 noeHu 3a uctata
ycnyra, Toa 61 3Haueno geka peanHo HpaHUTeNUTe HasHaueHW Mo cnyxbeHa
OOMKHOCT 1061BaaT AaneKy noMan HaJlOMeCTOK KOj M3HECYBa HellTO NoMasnky of
10 npoLeHTH 0 OHOj peaoBHMOT perynupaH npeky KoMopata. TapudHUKOT? Ha
ApgokaTtckata komopa of 2009 roguHa npeasuaysa cnnata Ha 50 npoueHTH o
PeoBHMOT HAaIOMECTOK 3a BpaHuTeNUTe No cnyXxbeHa JOMKHOCT. McToBpeMeHo,
uMajku npensua aeka MpaBUAHMKOT Ha MUHMCTEPCTBOTO 3a NpaB/a e Ce ylTe
BO CWNa, NMPU OANY4YyBareTo 3a M3HOCOT Koj Tpeba Aa MM ce Mcnnatv Ha
cnyxbeHute bpaHUTENM, CyooBMTE M MOHATaMy ja MpMMeHyBaaT CTapaTa
afIBOKaTCKa Tapuda.

MpeTcenatenoT Ha CYAOT MOXeE [a ro paspewm of LO/MKHOCT ClyX6eHWoT
bpaHuTenN, JOKONKY Ce YTBPAM ieKa MCTUOT HeMpOgeCMOHANHO M U3BPLUYBA
cBouTe pomkHocTW. CyfoT Toraw Ke HasHauu apyr bpaHuten no cnyxbeHa
LOMKHOCT U1 Ke ja MHchopMUpa ABOKATCKaTa KOMOpPA 3a pa3peLlyBarbeTo Ha
npBKOT. [UCLUMNAMHCKMTE MOCTANKM KOM Ce OfBMBAAT npepd AfBokaTckaTa
KOMOpa ce 3aTBOpeHM 3a jaBHOCTa. Mako HEKONKY AMCLUMIIMHCKM NOCTanku bune
MOKPUBaHM Of MeAUYMUTE, HUTY efiHa Of} HUB He Ce 0AHecyBana Ha bpaHuTenu
MoCTaBeHM Mo cyx6eHa [LOMKHOCT, TYKy Ha MPUBATHO aHTraXMpPaHU afiBOKATH.

Amepukancku Moaen: KaHuenapuja Ha jaBHUTe bpaHuTenu

CoeanHetnte AMepukaHcku [pxasu ce fobpo Mo3HaTV MO HMBHMOT MoAen 3a
obe3benyBarbe NpaBHa MOMOLL 3a cMpoMalLHuTe. [paBoTo Ha bpaHuTeN Ha cMeTKa Ha
ApXXaBaTa 3a 0OBMHETUTE KOM HeMaaT CpPeAcTBa Aa MnataT 3a TaKBUTE YCMyTH, e
MPU3HATO KaKo YCTaBHO 3arapaHTMpaHO MpaBo cornacHo co LecTnoT aMaHaMaH u
npecyaTa Ha BpxoBHWoT cyn Bo npeameToT M'MaeoH npotus BejHpajT (Gideon v. Wain-
wright) Bo 1963 roguHa.” Kako nocnegmua Ha OBOj Cnyyaj, HM3 LienaTa 3eMja bea
BOCMOCTaBeH OpojHM MporpamMu 3a MOAAPLIKA Ha ofbpaHaTa 3a CUPOMALLHM NULa,
ocobeHo Bo KpuBuuHaTa cepa. Kako wro ce 3ronemysalle ybefeHocTa feka Ha
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lMorneaHeTte ro afBOKATCKMOT TapUHMK 3a HAAOMECTOLM M HarpayBatbe Ha paboTtaTa Ha
ansokatute, CnyxbeH BecHuk 6poj 148/09 on 11 nexkemspu 2009 roamHa.

[MornenHete ro Kako M NPeTXofIHO, aABOKATCKMOT TapuHMK 3a HAAOMECTOLM M HarpaflyBatbe
Ha paboTaTa Ha afiBoKaTUTe.

MornepHete ro cnyyajot I'maeoH npotvs BejHpajt (Gideon v. Wainwright), 372 U.S. 335(1963),
Kafle Cy4oT Npecyu AeKa cekoe nuLe 06BUHETO 3a KPMBMUHO f1E/10 33 KOe e NpefiB1aeHa 3a-
TBOPCKA Ka3Ha MMa MpaBo Ha noMoll o4 bpaHuTen.
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CMpOMalLH1TEe Mopa Aa UM ce obe3beay noMoll Npef CyLoBUTE M [leKa 3a TaKBUTE
rnocTanku Tpolouute Tpeba f[a MagHaT Ha TOBAp Ha ApXXaBaTa, eAHO KOHKPETHO
pelLeHWe 1 Moaen 13bu Bo NpB NAaH, Koj NofoLHa belle NpudaTeH U BOBeeH BO CUTe
noeauHeuHu apxxasu Ha CALL, a Toa e MofienoT Ha KaHuenapuja Ha jaBHUTe GpaHUTENN.

[Tpupoga u cuciliem Ha tpasHa ToMoL
CywTnHaTa Ha ofbpaHaTa 3a CMpoMaLlHuTe, Npeky lMporpamuTe 3a jaBHu bpaHu-
Tenm (MJB), e ga UM ce MoMorHe Ha 0BBUHETUTE KOM He ce BO COoCTojba fia T’ HaMupaT
TpowoumTe 3a cBoja oabpaHa M Toa Aa Ce HanpaBM Ha CMeTKa Ha Ap)KaBaTa, Taka
LITO CMPOMALUHWTE HeMa fia Tpeba HUWITO Aa NaTaT 3a TakBUTE YCIYTU.
CojysHaTa npupofa Ha agMMHUCTpaATMBHATa M MpaBHaTa CTPYKTypa Ha aMepuKaH-
CKMUTE MHCTUTYLIMM MMaLLe OANYyYyBaukM edheKT Bp3 HAYMHOT Ha Koj ce obe3beaysa
MpaBHaTa MOMOLL 3a CMpOMalUHWTe uua. HaBMCTMHa, MOCTOjaT Hajpa3NMuHK Mogenu
Ha OpraHu13aLyja Ha NpaBHaTa MOMOLL 33 CUPOMALLHKTE 0OBUHETH NULIA, KOM PEUUCH Ce
LLeIOCHO pa3fiMyHK BO CeKoja noefuHeyHa gpxasa Ha CA[. [naBHUTe cucTemu 3a
ofbpaHa Ha CMPOMALUHMTE NMLA MOXaT fAa ce MoABeAaT Moj MOAENOT Ha jaBHM
OpaHuTeNM, MOLENOT Ha Ha3HaueH BpaHUTeN U MOLENOT Ha JOTOBOPHM YCYTU:
,CucllieMolli Ha Ha3HayeH bpaHuilien exknydyea paciipegenba Ha oeguHEYHU
KpusuyHu pegMeiliu Ha fpusailiHu ageokalliu ep3 cucitiemalticka unu ad hoc
ocHoea. CucilieMolli Ha goZ0BOPHU Yycnosu ucliopayyea UpasHU ycayau, dpexy
go2oeop UoMedy gpxasaula u loeguHeyHU ageoKallu, Zpyuu, ageoKalicKu Komopu
unu Hexou gpyzu cybjekitiu. [pozpamuilie 3a jagHu bpaHuilienu Ha OKAHO UNU
Cojy3HO Hueo epabolliyeaaill ageoKailiu co {ONHO pabolliHO 8peMme, KAKO U
agMuHuciipailiugeH liepcoHan 3a oggpuwika, Koj obesbegyea ycnyzu 3a ogbpaHa
HQ CUPOMALIHU, KpUusuYyHo obsuHeliu nuya‘®

Mopagu obe3bepyBarbe epUKACHOCT U 0f aAMUHUCTPATUBHU MPUUMHM, HO, UCTO
TaKa, MOpaau COjy3HMOT KapaKTep Ha opraHusauujata Ha becnnatHa npasHa
rnoMoLy, HajronieMuoT 6poj ApxaBu BOOOMYAEHO KOMOMHMPAAT HEKOJKY MofenM 3a
obe3benysarbe npaBHa nomow.' Ha npumep, Bo apxasata tby Xemnwup Bocro-
CTaBeHaTa KaHLenapuja Ha jaBHuTe 6paHUTENM rnaBHO paboTh Ha KpPUBMUYHM Npep-
MeTH, kage ce obe3befyBa ofibpaHa 3a CMPOMALLHWTE, AOLEKA aABOKATUTE aHraXKUpaHH
Ofi ApXXaBaTa Mo AOrOBOPHM YCNYTU U Ha3HaueHuTe bpaHuTenu Ha ad hoc ocHoBa
npeTCTaByBaaT BTOPa M TpeTa MOXHa onuuja.’? Mako ABaTa apyr1 Mogena MoXarT fia

100 MornepHeTe Kapuepu Bo ogbpaHa Ha cpoMallHuTe, KpaTok BOAMY 3a MpOrpaMuTe 3a jaBHu
6panutenu, Nusa [. Bunujamc (Lisa D. Williams) u T'nen T, Pajc (Glen G. Rice), 2006 roamHa,
npeTcefaTen v MoYeCH! YeHOBU Ha YHUBEP3UTETOT XapBapL.

101 MornepHerte Pobept J1. Cnanrepbepr (Robert L. Spangenberg) u Mapea J1. buMaH (Marea L. Bee-
man), ,Cu1cTemMm 3a ofdpaHa 3a cupoMaluHmuTe Bo CoeamHeTute AMepukaHcku pxasu', 58 MpasHu
uctoBpeMeru npobnemu 31, (MpaseH chakynTeT Ha YHuep3auteToT [jyK, 3uMa 1995 rogmHa).
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Cce NpUMeHaT, Kora 3a Toa Ke ce jaBu noTpeba, aKLeHTOT BO 0Baa CTyAuja € CTaBeH
Ha NporpamMuTe Ha jaBHu bpaHuTenu. TakeuUTe MPOrpaMM Ha jaBHM bpaHUTENM MOXaT
A3 Ce HajAaT Ha COjy3HO, APXKABHO M PErMOHAIHO HMBO. "

KaHuenapujata Ha Cojy3HoTo jaBHO bpaHuTencTso obesbefysa ycnyru Ha oabpaHa
BO KPMBWUYHM MpeaMeTH Ha COjy3HO HMBO 3a MOEAMHLM, KOU He ce (DMHAHCHUCKM
cnocobHu camuTe aa obesbenat cooABETEH NpaBeH 3acTanHuK. BocnoctaBenu ce
nepnecet u ocym OpraHusaumu Ha jaBHu 6panutenu (OJB), kou Tpeba ga oncnyxat
66 op BKynHO 94 cojy3Hu npasocyaHu pervonun. Kagapot Ha Cojy3HOTO jaBHO
OpaHUTENCTBO Ce COCTOM Of, aABOKATH, UCTPAXMUTENU U APYT MOMOLLEH NepcoHan
M Toa ce BpaboTeHM LA Ha COjy3HO HUBO BO pefoBeH paboTeH OAHOC U CO MOJHO
paboTHo BpeMe. % Cute BpaboTeHM afiBOKaTH Ce CO rofieMo paboTHO UCKYCTBO.

OcseH 0Jb, BocnocTaBeHn bune u netHaecet OpraHus3aumn Ha BpaHuTenu of
3aegHuuaTa (Ob3). Toa ce HenpoUTHM OpraHMU3aLMm, KOM HYaT NPaBHM COBETU U
06MYHO (DYHKLMOHMPAAT MOJ KOHTPONa Ha yrpaBeH 0f60p M MHOMY YecTo Kako
OrpaHOK Ha HeKoja Ofi ApXXaBHUTE OpraHM3aUMW Ha jaBHU OBpaHWUTenu unu
OpraHM3aLMu 3a AaBatbe NPaBHU YCIYTH.

[ononuutenHo, No KPUBMYHMTE NPeAMETU Ha COjy3HO HMBO YeCTO MocTanyBaaT
MPUBATHM rpynaumm Ha agBokati. OHamy kage He nocTojat OJb 1 OB3, npuBaTHKTE
a[lBOKATCKM pyrnaLum 1 MOKpUBaAT CUTE Cllyyaun BO KOM Ce Ha3HauyBa bpaHuTen
no cnyxbeHa JOMKHOCT U 33 Toa AoOMBaaT (PUHAHCUCKM HAZLOMECTOK, 3@ CEKOj
Cnyyaj NnoeanHeYHo.

Cojy3HuTe nporpamMu ce 0AroBOPHM 3a ieNlaTa Ha COjy3HO HUBO, A0AEKA APXKaBHUTE
W peruoHanHuTe MporpamMu ce 3afo/HKEHM 3a AenaTa Mo Kou ce MocTanyBa Ha
ApxaBHO HMBO. Cute 50 apxxaBu BO 3eMjaTa nocepysaat conctseHu porpamu 3a
jaBHu 6panuTenu (MJB).1% Cojy3HMOT MONMUTMUKM CMCTEM MM OBO3MOXYBa Ha

102 Morneptete ro lenot 604-A:2 Il og HoBuTe 3aKoHM Ha Hby XeMniwup, Koj MoXe fa ce Hajae
Ha cnefiHaBa agpeca: http://www.gencourt.state.nh.us/rsa/html/NHTOC/NHTOC-LIX.htm

103 MornepHete kako u npeTxofnHo, Kapuepu Bo oabpaHa Ha cupoMalluHuTe, KpaTok BoamMy 3a
nporpamuTe 3a jaBHW 6paHuTenu; CneuujaneH M3BeLlTaj 3a ApPXKaBHUTE MPOrpaM1 Ha jaBHM
6paHutenu 3a 2007 roauHa, Jlun JleHrtoH (Lynn Langton) u JoHang ®apon nomnaguot
(Donald Farole), noktop Ha Hayku, centemBpu 2010, MuHucTepcTBo 3a npasaa Ha CAJl, Kah-
Lienapwja 3a npasocyaHu nporpamu, CtatucTnuko bupo 3a npasocyactsoto, NCJ 228229.

104 Nusa [. Bunujamc (Lisa D. Williams) u Tnen I'. Pajc (Glen G. Rice), KaHuenapuja Ha bepHapp,
KoTuH 3a coBeTyBatbe of jaBeH uHTepec, MpaseH hakynTet Ha Xapsapa, Tpy4 HacNoBeH Kako
»Kapuepw Bo onbpaHa Ha cupoMallHuTe", 0bjaBeH of NpeTceaaTenoT U NOYECHUTE UNIeHOBM
Ha YHuBep3uteToT XapBapg, 2006 roguHa, ctpaHuua 6.
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OpXaBWTe KoMMNeTHa cnobofia caMuTe [ja ro opraHusMpaat obesbenyBarbeTo Ha
MpaBHa NMoOMOLL Ha ApXXaBHO HMBO. CeICTBEHO, HEKOM 0f AP)KaBUTE MMAAT BOCHMO-
cTtaBeHo gpxasHu OJb, a Bo gpyrute ce BocnocTaBeHu pernoHanHu OJb, co
nocebHU HapJIeXHOCTH. 106

OnceroT Ha c/lyyau No Kou NocTanyBaaT opraHu3aLmuTe Ha bpaHUTenu BKIydyBa
MoNecHu NpecTanu U KPUBUYHM AeNa U3BPLUEHU Of BO3PACHU U MANONETHU LA,
Ha [PXXaBHO 1 COjy3HO HMBO, BO C/Ty4Yau Ha CTapaTeNcTBO Haj AeLa, ynaTyBarbe BO
MCUXMjaTPUCKM UHCTUTYLMM UTH. 3@ CNlydan BO KOM 3aKOHOT MPOMMLIyBa CMPTHA
Ka3Ha, MoCTojaT creumjanHu nporpamu 3a obesbefyBarbe COOBETHA 3aKOHCKA
opbpaHa.’”” Oppenenu MNJB ce dokycupaaT caMo Ha anenauuoHUTe MOCTamnku U
npeaMeTH.

MonecH!Te KPMBUUHM [ieNa M ONWITUHCKMUTE NPEKPLLIOLM YYeCTBYBAAT CO HajroneM
npoueHT (o 43%) Bo BKYNHMOT Opoj Ha NMpeaMeT, MO KOM € MOCTanyBaHO BO
PaMKM1TE Ha NporpaMuTe Ha jaBHW OpaHUTENN, a BO NeTHAaeCeT ApXXaBHU NPOorpaMm
€ HaAMMHAT MaKCMMaNTHMOT NpenopadaH 6poj Ha KPUBUYHM MPEAMETH U NPEKPLLIOLM
no afBokat.'® Bo npocek, BO ApXXaBHWUTE NporpaMu ce BpaboTeHu no okony 163
afIBOKaTK BO CeKoja ApXaBa, a Bo TekoT Ha 2007 roguHa, Bo uctute belwe
aHraXKMpaH M No efieH UCTPAXMTEN, Ha CEKOM LeCT afiBOKATH CO MOMHO paboTHO
Bpeme.'” Bo npocek, Ap)XaBHMTE NpOrpaMu 3a jaBHM BpaHUTENM MMaaT M Mo
[BajLa afBOKaTU-MeHallepy, 3al0/KEHN 33 HaA30p M KOHTpona Ha paboTaTa Ha
CeKOM [leceT NMOMOLLUHWLM jaBHM bpaHuTenu 1 Bo 2007 rogmHa umale ywte 3 000
BpaboTeHn nuua Kou obe3bemgyBaa moaaplika 3a afiBOKATMTe, BO paMKMTe Ha
OPXXaBHUTE MPOrpaMu 3a jaBHW bpaHuTenn. !0

lNoHaTaMy, neTHaeceT Of NPOrpaMuTe 3a jaBHU bBpaHUTENN MMaa OrpaHUUYBatbe BO
OAHOC Ha obeMoT Ha paboTa MnM oBnacTyBake fAa 0AbWjaT Aa mocTamyBaaT Mo

105 MornepHete norope, CneuujaneH W3BelLTaj 3a ApXKaBHUTE NPOrpaMu 3a jaBHW BpaHUTeNH 3a
2007 rogmHa, cTp. 1.

106 33 nopeTtanHa Mana Ha ApXaBuTe M HMBHATa MpUMeHa Ha [BaTa cMCTeMa, NorfiedHeTe ro
Kako u norope, CneuujanHuoT U3BELTaj 3a [PXKaBHUTE NMpOrpaMu Ha jaBHU bpaHuTenM 3a
2007 ropuHa, ctpanuua 1. MornegHete ro 1 MonucoT Ha MporpamuTe 3a jaBHW bpaHuTenn of
2007 roguHa, Cneumjaner ussewTaj, CtatucTuuko 61po 3a npaBocyacTBoTo, MUHUCTEPCTBO
3a npasga Ha CA[l, centemspu 2010 rogmnHa, NCJ 228229, ctpanuua 2.

107 3a noseKe feTanu, nornegHete Kako 1 norope, Kapuepu Bo ofbpaHa Ha cMpoMaluHuTe,
KpaTok Boauu 3a nporpamuTe 3a jaBHu bpaHuTenu.

108 Monuc Ha lMporpamuTe 3a jaBHu bpaHuTenu og 2007 roamta, CneupjaneH ussewrtaj, Ctatn-
CTMYKO 6MpO 3a NpaBoCYACTBOTO, MHMCTepCTBO 3a Npasaa Ha CAJl, centemspy 2010 roamHa,
NCJ 228229, ctpanmua 1.

199 UcTo Kako NpeTxofHOTO, CTpaHuua 1.

110 cTo Kako MpeTxofHOTO, CTpaHuua 14.
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OApeaeHu NpeaMeTH, Unu obeTe, a BO NeTHaeceT of] BKYNHO 19 ApaBHM Nporpamu,
Kou nofgHene cnyx6eH u3BewTaj, buna HafiMMHaTa MaKCMMasHaTa npenopayaHa
rPaHMLA Ha KPMBMUYHM MMM NPEKPLIOYHM NPeAMETH Mo aaBokaT. !

Byuei u ouHaHcuparse

M3BopuTe 3a hMHaHCHpatbe Ha BaKBMUTE MPOrpPaMM MOTEKHYBAAT FABHO Of jaBHUTE
OyleT, Kom MoxaT fja 6MAaT Ha NIOKaNHO HMBO, APXKABHO HWBO, 3a ApxasHuTe 1B
MNM Ha COjy3HO HMBO, 3a cojy3HuTe [1Jb. [pxasHute 1JB ce nam uenocHo noaapXaxu
npeKy OpxaBHWOT byLleT, Kora NporpaMaTa ce peanusupa HU3 LienaTa Apxasa Wi
MpeKy peruoHanHu CpefcTBa, UMK NpeKy KOMOMHaLM]a o, PervoHaHu U ApXXaBHH
trHaHcuckm cpeacTsa. Cnopen CneumjanHuoT u3BeluTaj 3a MonucoT Ha KaHLena-
puMTe Ha jaBHM GpaHuTtenu, HanpaseH Bo 2007 roguHa, 3a noTpebute Ha ap-
)XaBHUTEe Nporpamu ce ofBoeHn okony 14% of BKYNHWUTE LpXKaBHU TPOLLOLM, MO-
BpP3aHM CO CMTe MPaBOCYAHM M 3aKoHomaBHM chyHKumM Bo 2007 rogmHa.'’” Bo
npocek, 15 NpoueHTU of OMPEKTHUTE APXKaBHW pacxoau, BO cdepaTta Ha mpa-
BOCYACTBOTO M 3aKOHOAABCTBOTO, OTMaraaT Ha MporpaMuTe 3a jaBHu bpaHuTenn. 3

Bo Hajronem gen, OB3 ce hmHaHcupaaT npeky poTaumnmn og Cojy3HMOT npaBocyaeH
KOHrpec, Mako HEKOM Of, HMB Ce MNaTeHM 3a CeKoj Cydaj noeauHeyHo. Tue ce co
pa3fMYHa roneMuHa 1 HalOMECTOKOT 3@ HMBHMOT aHraXXMaH He e fieN 0f, COjy3HUOT
CUCTeM, Kako WTo e ciydajoT co OJb Ha cojy3HO HMBO.

Oppepnenu MNJb npensuayBaaT KOPMCHULMTE Ha NpaBHa MOMOL 3a CUPOMaLLHUTE,
cenak, Ha ofipefeH HauMH [a NPULOHeCaT KOH Pa3BojoT Ha CMCTEMOT, NpeKy Koj
6una ocurypaHa HMBHaTa coofBeTHa oabpaHa. TakBMOT NpPUAOHEC Ce 0CTBapyBa
MPeKy pa3fMuHM KOMMEH3aLuK, IMYHA MEHUUM M HagoMecToum. [oHeKorall, HeKosKy
oA oBMe [aBauku Tpeba aa buoaT NoAMMpPEHU BO efiHa UCTa MocTanka. [NaBHaTa
pa3nuKa noMery oBue Tpu hOPMM Ha MPUAOHEC, BCYLIHOCT, € MOMEHTOT BO KOj ce
YTBPAYBa HUBHUOT M3HOC. IMEHO, HaJOMECTOKOT 3@ anNMUMpPatbe Ce 3Hae Ha MOYETOKOT
Ha caMaTa MocCTanka, M3HOCOT Ha NIMYHATA MeHMUa ce YTBPAYBa BO Pa3fMuHU
MOMEHTM BO TEKOT Ha LLeIOKYMHMOT C/yyaj, LOAEeKa M3HOCOT Ha KOMMeH3auujaTa
Ce Hannaka no 3aTBoparbeTo Ha npeaMetoT. CaMUOT YTBPAEH U3HOC Ha WUCTUTE, UCTO
TaKa, ce pa3NuKyBa: BoobMUaeHo, Kaj HajoMecTouuTe ce paboTu 3a HOMMHaNEH
M3HOC, OHOCHO huKcHM u3Hocu of 10 po 200 monapu, moaeKa BO CyyajoT Ha

111 UcTo Kako NMpeTxofHOTO, CTpaHuua 12.

112 Monuc Ha lMporpamuTe 3a jaBHu bpanuTtenu og 2007 roauHa, CneumjaneH m3selwTaj, Ctat-
CTMYKO 6MpO 3a NpaBoCyACTBOTO, MUHMCTepCTBO 3a Npasaa Ha CA[l, centemspy 2010 roamHa,
NCJ 228229, ctpanuua 1.

113 Monuc Ha lMporpamuTte 3a jaBHu bpaHutenu og 2007 roguta, CneuwjaneH ussewrtaj, Ctatn-
CTMYKO 6MPO 3a NpaBOCYACTBOTO, MUHMCTEpCTBO 3a Npasaa Ha CA[l, centemspy 2010 roamHa,
NCJ 228229, ctpanmua 5.
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NIMYHUTE MEHULM, BO 3aBUCHOCT 0f TOa KOJIKaBa e CyMaTa Koja BepojaTHO Ke MoXe
A3 ja mnatv nuueto, BoobuyaeHo ce paboTu 3a MoroneMu U3HOCH. M3HOCOT Ha
KoMneH3auujaTa e 0buyHO Ofpa3 Ha caMaTa LieHa Ha YMHeHe Ha MOoHyAeHaTa
ycnyra. [okpaj ocTaHaTUTe HaBOAHM CNAabOCTH, KPUTUKMTE 3@ BAaKBMOT NMpUCTan Ha
HanjaTa W 3a CUPOMALLHUTE, Ce 3aCHOBAHM M BP3 3arpUXKeHOCTa ieKa UCTMOT by
MOXen Aa 3Hauu obecxpabpyBare Ha NoTeHUMjanH1Te bapaTenu Ha npaBHa NOMOL
W MOTTUKHYBatb€e Ha IMYHaTa oabpaHa npep cynosute. !

Yenosu 3a keanudukayuja

Mpen pa noaHece bapatbe 3a MpaBHa MOMOLL, NOTeHUMjanHKOT KnueHT Bo CAJ]

Mopa fia buae knacuduKyBaH Kako CMPOMaLUHO N1Le, UM 0 CTPaHa Ha CYAOT,

MNK 0 KaHLLeNapMjaTa Ha jaBHUTE BpaHUTENH, KAKO WTO € NpeBMAEeHO CO 3aKOH.

Bo noBeKeTo gpaBu, CeKoja NoeauMHeYHa KaHLenapuja Moxe 1a OApeam COncTBeHu

KpUTepuyMu 3a YTBpPAYBate Ha CTeMeHOT Ha cupomawTtuja. Hajuecto,

KBaNMhMKyBaHOCTa 3a Ha3HauyBatbe OpaHMTeN BKNyUyBa M efleH ceondaTeH nnaH

KOj TM COAPXM MPUMEHNMBMTE MpaBMia M MOCTANKM 3a YTBPAYBake Ha

KBaNMhMKyBaHOCTa 3@ Ha3HauyBake BpaHMTeN Ha CMeTKa Ha Ap>XaBaTa M BO KOj ce

NocBeTyBa CreLyjanHo BHUMaHMe Ha ClefiHuBe 0fpeabu 1/Mnu cuTyaumm, Bo Kou

ce Haora KnueHToT: %

= CepM1o3HM TELLKOTUH;

= CnocobHocT aa ce obe3beam rapaHumja 3a NywTame Ha cnobopa;

= BpabotyBatbe (HMBO Ha Mpuxoam);

= [lpuMarbe couujanHa nomoLy;

= bapatbe nop 3akneTsa;

= HwuBO Ha 3a,0/MKeHOCT,;

= Cojy3Hu ynaTCTBa 33 CUpOMaLLTHjaTa;

= [lpecTojyBatbe BO jaBHM MHCTUTYLMM (KaKo, Ha NpUMEP, jaBHU UHCTUTYLIMM 3a
MEHTa/IHO 3[1paBje UM BOCMUTHO-NOMPABHU MHCTUTYLIMK);

= [IMcKpeuMoHM OBNACTyBakba Ha CYAMjaTa;

= bapatbe 6e3 3aknetsa;

= U Opyru.

= [lpaBoTo Ha bpaHUTEN HeMa HUKOMY [la buae yckpaTeHO caMo nopaaM Toa WTo
nuueTo e BpaboTteHo.

114 MornegHete norope, HagoMectouy 3a Npujasu 4o jaBHMTE bpaHuTenu: AxypupaHa Bep3uja
oA 2001 roauHa, cTpatuua 3. 3a nogobap npernep Ha NpaBocyAHaTa Npakca npes ApXKaBHUTe
M COjy3HWTe CyLOBM, NornefHeTe 1 YcTaBHO NpaBo: [TokpuBatbe Ha TpoluouuTe 3a ogbpaHa
0J1 CTpaHa Ha cupoMatlHuTe, Majkn [. Xya (Hood, Michael D.), 14 J1.J. BowbypH (Washburn
L.J.) 146 (1975 rogmHa).

MMonuc Ha Mporpamute 3a jaBHW bpanutenu og 2007 rogmta, CneuujaneH u3ssewrtaj, Ctatu-
CTMYKO bMPO 3a NpaBOCYACTBOTO, MUHMCTEpCTBO 3a Npasaa Ha CA[L, centemspy 2010 roamHa,
NCJ 228229, ctpanuua 6.
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YTBpAyBateTo Ha KBanugMKyBaHOCTa 3a Ha3HauyBatbe OpaHWUTEN BKIyuyBa M
MpoLieHa Ha TPOLLIOLMTE KOM Ce NMOBP3aHM CO aHraXMparbeTo Ha NpuBaTeH bpaHuTeN U
YTBPAyBatbe Ha TOa [anu NPUXOAMTE W CPefcTBaTa, KOM NECHO MOXaT fAa bupat
NPeTBOPEHM BO FOTOBM MapM, Ce JOBOJIHU M COOABETHM 3@ [a Ce MOKpMjaT Tpo-
LIOLMTe MOBP3aHM CO aHraXMpareTo Ha NpuBaTeH bpaHuTen. YTBpAyBaHeTO Ha
TPOLLOLMTE KOM Ce MOBP3aHM CO aHraXMpameTo Ha npuBaTeH bpaHuTen, Boobu-
YaeHo ce MpaBM Bp3 OCHOBa Ha MpuMpoJaTa Ha KPMBMYHOTO OOBMHEHMe, oue-
KyBaHaTa C/TOXEHOCT Ha 06BpckuTe 3a oabpaHaTa, NpoLieHaTa Ha TPOLIOKOT 3a
TaKBaTa 3aKOHCKa 0bpaHa 1 XOHOPApOT, LUTO 3a TaKBMOT aHraXkMaH 6u ro nobapane
OPYTY aaBOKaTH Of 3aeiHMLATA, 3@ CIMYHM Clyyan. MHory o KaHLenapuuTe, 0buuy-
HO MPWUMeHYBaaT OfpeAeHM OMWTU HOPMU, KaKo, Ha MpUMep, 4eKa ,,aKo KNMEeHTOT
He e BO cocTojba Aa MoMoXu rapaHumja, 3a aa ce bpaHu og cnobopa, Toj Ke ce
CMeTa KaKO CMPOMALLHO inuLe”, KoM He Ce CeKorall AoCneHU M He Cekoral ce
NPMMeHyBaaT Ha NofeAHaKoB HauuH.'/

[paseH nek Gpolliug pelleHuelo 3a ogbusare Ha baparkeilio 3a beclnallHa UpasHa
UoMOW U YKUHysare Ha uctualua

Bo nosekeTo apxasu, 06BMHETUTE HEMaAT MPaBO CaMuTe fa ro bupaat cnyx6eHnoT
6paHuTen noctaseH o cyaoT. [loKosKy He e 3a,0BoNieH 0f paboTaTta Ha cnyx6eHnoT
6paHuTen, 06BUHETHOT MOXe fa nobapa of MOCTOjHUOT jaBeH bpaHuTEN fa Mog-
Hece bapatbe 3a MOBNeKyBate of CyyajoT, fa nobapa oA KaHuenapujata Ha
jaBHWUTe bpaHMTENM Aa My Ha3HauyaT HOB BpaHWTeN 3a NPeAMETOT U KOHEeYHo, Aa
nobapa of CyaMjaTa fa 3aKaxe pouMLLTE HA Koe Ke JoHece OANMyKa 3a ocnobopay-
Bake Of [O/MKHOCTA Ha MPBMYHO MocTaBeHUOT BpanuTen. OTkako BpaHuTENoT Ke
nogHece 6apare 3a NOBNEKyBatbe 0f C/TyYajoT, CyAO0T Ke OAPXKM POUMLLTE Ha Koe Ke
OANyYM Janu Ke My buae fo3soneHo Aa ce nosneve. Of KIMEHTOT, UCTO TakKa, MOXeE
na buae nobapaHo fa objacHu 3owTo 6apa 3aMeHa Ha Cly)X6eHUOT jaBeH bpaHuTen.
Bo MHory op apxasute Bo CA[l npaBunata Ha NpocheCUOHANHOTO OfHeCyBatbe
A03BONyBaaT bpaHUTENNTE CaMuTe Aa Ce MOBMIeYaT, [OKOJIKY MOCTOjaT CYLWTUHCKM
Hegopasbuparba noMery 6paHUTENoT U HerouoT KnueHT. CyaujaTa Koj noctanysa
Mo NpeaMeToT € OHOj KOj ja HOCM KOHeuyHaTa ofnyka. AKo cyaujata ro opbue
TakBoTO bapatbe, 06BUHETMOT MOpa fia NPOA0/KM Aa b1ae 3acTanyBaH Of NPBUYHUOT
BpaHuTen UM aa NPoaoMKM fia ce b6paHM CaMMOT JIMUHO.

YTBpAyBaHeTo Ha KBaNMUKyBaHOCTa 3a fobuBame cnyxbeH jaBeH bpaHuTen ro
npasaT bpaHuTennTe, fobaByBauMUTe HA TaKBM YCIyrH, HEKOja HeyTpaiHa KOHTPO/HA

116 Monuc Ha lMporpamuTe 3a jaBHu bpaHuTenu og 2007 roamta, CneuujaneH ussewrtaj, Ctatn-
CTMYKO 6MpO 3a NpaBOCYACTBOTO, MUHMCTepCTBO 3a Npasaa Ha CA[l, centemspy 2010 roamHa,
NCJ 228229, ctpanuua 6.

17 Tpyna CnaHrepbepr (Spangenberg Group), YTBpayBatbe Ha KBannc1KyBaHOCTa 3a 4obMBatbe
noMolu of jaBeH bpanuTten, Maj 2002 roguHa, cTpaHmua 2.
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areHuuja unv cynot. Kora MCTOTo He ro BpLUM CYAo0T, Ce 3afpXyBa AOBEP/IMBOCTA U
noToa Of/yKaTa BO OAHOC Ha MCMMOJIHYBaETO Ha YC/IOBUTE ja OLeHYBa CyfoT, Ha
bapare Ha MUeTo 3a Koe BUNno oueHeTo feka He ce KBaiM(UKyBa 3a TaKBaTa
noMoLu. 3a yTBpAyBatbe Ha MPUPOAATA M U3HOCOT Ha PUHAHCUCKM CPeaCcTBa, KoM ce
Ha pacronaratbe 3a MpaBHa MOMOLL U 3acTanyBatbe, Ce KOPUCTM MocebeH MpalLaHuK.
[lokonky Bo MofoLUHeXHUTe cha3u o MoCTankaTa ce nojaBaT HeKoM HOBU MHChOpMaLM
BO BPCKa CO KBaNM(MKYBaHOCTa, TOrall UcTaTa Tpeba MOBTOPHO Aa ce UCMuTa U fia
ce ytBpan.18

Pechopma Ha cuctiemotll / Gpobnemu

lMocTojaT MHAMKALMM KoM YKaXyBaaT Ha noTpebata npaBocyaHuoT cucteM Bo CAJ]
MoJ UTHO Ja ro MPEenCrnMTa HAYMHOT Ha KOj pearmpa Bo OHOC Ha C& noroneMarta
notpeba 3a aHraxxupare Ha afBoKaTM - jaBHM bpaHuTenu. opaHo roauHaBa,
W3BelITanTe yKaxyBaa Ha hakToT feka Hag 80 npoueHTH of cuTe 06BUHETM ULA
He MOXaT fia CM 403BONAT 1a aHraXMpaaT aBOKATCKM TUM 3a ofbpaHa co concTae-
HW NPUBATHM CPEACTBA M BO TAaKOB CNyyaj of ApXKaBaTa ce odyekysa fa obe3beau
CTpy4eH afBoKaT Koj 6u rv 3actanysan.'’’ MMajku npeasup neka nobapysaukata
Ha becnnaTHa npasHa noMolw Bo CA[] 3HauMTeHO Ce MMa 3roleMeHO BO TEKOT Ha
MoCNeAHUTE HEKONKY roAuHH, 3a roneM 6poj apxasu Ha CA[l cTaHyBa peumncy
HEeBO3MOXHO Aa obesbefaT afBOKAaTM CO COOABETHO HWMBO Ha KBanMchUKaLWM
W/MNK 3aMHTEPeCHUPAHOCT, OAHOCHO MOTMBMPAHOCT. Kako pesynTaT Ha Toa, ce
jaByBa 1 nNpobeM BO 04HOC Ha eAHaKBMOT NpucTan Ao npasaaTa.'? HajcyaboHocHuTe
noTpebu ce BUANMBM BO cchepaTa Ha CUCTEMOT Ha MaloNeTHUYKa NpaBAa, nopaau
MPUUMHUTE HA HE[OCTUI Ha edeKTMBHA KOMYHMKaLMja cO 0OBMHETUTE, KaKo W
HeJoCTUr Ha 10b6po 06yUYeHM M COOABETHM aBOKaTH, Kou b1 paboTene Ha oabpaHa
Ha CMpOMaLUHHTe.

Co uen ga ce obpHe BHMMaHKe M fa ce Hajae pelleHue 3a oBWe Npobnemu, Ha 1
MapT 2010 rogmHa 3anoyHa eaHa HOBA MHMLIMjATMBA, HAacNOBeHa Kako MHMUMjaTHBa
3a npucTan KoH npasaata (UMM1), HacoueHa KOH NOBTOPHOTO BOCMOCTaBYBatbe Ha
COO[lBETHA paMHOTEXa MoMery cnydyauTe, BO Kou e notpebHa oabpaHa 3a
CMpoMaLlHKTE M 6POjoT Ha a[iBOKATH Ha pacronarake KoM MoXaT [ia ja MoHyaaT

118 Tpyna CnaHrepbepr (Spangenberg Group), YTBpayBatbe Ha KBann1KyBaHOCTa 3a 4obMBatbe
nomol of jaseH bpanuten, Maj 2002 roaunHa, ctpaHuua 3, CtaHgapa 5-7.3 og Ctangapaute
Ha AMepuKaHCKaTa aBOKaTCKka KOMOpa 3a KpWBWMUHA NPaBAa M JaBatbe YCNYrM Ha ofbpaHa.

199 Tudpanu @opthu Egsappc (Tiffany Fortney Edwards), Effectius: ,,Kpusa Ha onbpaHata Ha cu-
poMawHuTe Bo Coeautetnte AmepukaHcku [pxasu”, Effectius bunten, M3panue 6poj 8,
2010 rogmHa, ctpaHmua 1. MuHMCTepCTBO 3a NpaB/a 3a BoBeyBatbe NporpaMa 3a oabpaHa Ha
cupomatutute. NPR. 26 chespyapw 2010 roguHa,
http://www.npr.org/templates/story/story.php?storyld=124094017.

120 AcTo KaKo MpeTxofHOTO, CTpaHuua 1.
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TakBaTa ycnyra.'”! OBaa MHMUMjaTMBaA 406U 3HAUMTENHA NOAAPLIKA 04 MUHKUCTepOT
3a npasaa Ha CA[, r. Epuk Xongep. Beke ce paboTi Ha peanusaumja Ha HEKONKY
nporpamu nosp3axu co UM, Hacekaae HM3 3eMjaTa. Co eaHa 0 OBME UHULMjATHBM
ce obesbenyBa MoAApLIKA 3@ TPMrOOMIWIHM CTUMEHAMM, MPEKY KoM OfpedeHU
noefuHUyM Ke buaaT 0bydyeHu fa 3anoyHaT fja paboTaT Kako aaBOKaTH Ha oabpaHa
BO KpMBMYHaTa ccepa, BO 0611acTv Kafle 3a HMB MOCTOM HajroneMa noTpeba.'?
[pyrute 3anoyHaTi NporpaMm ce HacOYEHU KOH noaobpyBatbe Ha pa3bupareTo
Ha CUCTEMOT 0f} CTpaHa Ha 06BMHETMTE M BOOMLITO Ha rparaHuTe.'?

[ononHuTenHo, uako noctou cé noroneMa notpeba o aABOKATH, KOM CE MOArOTBEHM
Aa paboTaT Ha BaKBM NpeAMeTH 6ecnnaTHO U UMajK1 NpeaBua feKa eKOHOMCKaTa
Kp13a NpeausBuKa offiarake Ha BpaboTyBakeTo Ha AMMIOMUPaHUTE MPaBHULM
OA CTPaHa Ha roneMuTe afiBOKaTCKM KaHLeNapum, KoM cera v noaapXysaat npexy
eJHOTOMLIHM MPOECHOHAIHM aHraXXMaHM U NPUNPaBHKUYKa paboTa BO pasfiuHu
APXXaBHU MHCTUTYLIMK,'>* HeoueKyBaHo, ronieM 6poj of oBue fyre pelaBaaT Aa He
ce BpaTaT Ha MPUMBATHMOT Ma3ap, MPUBNEYEHU O MOXHOCTA [a M C/yXaT Ha
CBOjaTa 3aefiHMLa M ja rapaHTMpaaT edheKTMBHOCT Ha NpaBAaTa, 3a 3aNoCTaBeHUTe
u obecnpaseHuTe.'?

Bo MeryBpeme, HoBaTa MHMUMjaTMBa 3a MpMCTan 4o NpaBAaTa e HacoueHa U KOH
yHanpeyBatbe Ha pa3MeHaTa co CTpaHCckuTe MUHUCTepCTBA 3a NpaBAa, co Lef, Aa
Ce BOCMOCTABaT YLUTE MOHEMPUCTPACHM CUCTEMM, a MPeKy pa3MeHaTa Ha Hajaobpute
MpaKcK a ce HagononHM oBaa MHMUMjaTMBa BO CALl 1 cuTe CIMYHM MHMLM]aTHBM
Hacekage Hu3 cBeToT.12

Cenak, CI/ITyaLl,I/IjaTa € [NOMOJIHUTENHO UCKOMNJIMKYBaHa NOopaau CbaKTOT wTo
alBOKaTUTe, KON Ce HyAaT Ha CMPOMallHUTE, YeCTO HE MOXaT fa O6€‘36€,D,aT Cco-
0JBeTHa o,u,6paHa 3ad CBOUTE KJTMEHTHU, NOPaanN HEQOBOIHO peCypCH N HECOOABETEH
HafA30p U KOHTPO/a — OAHOCHO, 6e3 nocroerwe Ha eneMeHTUTE Ha efeH ,El,06p0

121 YcTo Kako NMpeTxofHOTO, CTpaHuua 1.

122 Tucpanu @opthu Egsappc (Tiffany Fortney Edwards), Effectius: ,,Kpusa Ha onbpaHata Ha cu-
poMawHuTe Bo Coeautetnte AmepukaHcku [pxasu”, Effectius bunten, M3panue 6poj 8,
2010 ropguHa, cTpaHuua 2.

133 Jlopu PobutcoH (Laurie Robinson), Agsokatcka koMopa Ha CA[L, T'oBop 3a BpeMe Ha odhu-
LiMjanHaTa Beyepa Ha HaLLMOHANHWOT CMMMO3MYM Ha jaBHM BpaHuTenu, yetspTok, 20 Maj 2010
roauHa, Hokeaun, TeHecu. http://www.ojp.usdoj.gov/newsroom/speeches/2010/10_0520lrobinson.htm.

124 uza ®aje [Metak (Lisa Faye Petak). Mnagute agBokaTh ce pelaBaat 3a ApxaBHa cyxoa.
Hbyjopk Tajmc. 19 asryct 2010 roguHa. http://www.nytimes.com/2010/08/20/us/20defer.html(?_r=1&hp

125 Tudpanmn @opthu Egsapac (Tiffany Fortney Edwards), Effectius: ,,Kpusa Ha onbpaHata Ha cu-
poMatwHuTe Bo CoeguHetute AMepumkaHcku Opxasu, Effectius bunten, Usgarue 6poj 8,
2010 ropuHa, cTpaHuua 2.

126 cTo Kako NMpeTxofHOTO, CTpaHMua 3.
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(DYHKLMOHMPAUKM CUCTEM Ha jaBHM BpaHUTEN, OIHOCHO BUA Ha CUCTEM, KaKO LITO
TOa e AedhMHMpaHO BO feceTTe Hauena Ha AMepMKaHCKaTa afBOKaTCKa KOMopa.
MuHucTeporT 3a npasaa Ha CAJl, Epuk Xongep, nocoun feka Hanopute Tpeba aa
ce (oKycMpaaT BO Tpu rnaBHM obnactu: gujanor nomery nyreto BO CTpyKaTa,
CBECHOCT 3a CepMO3HOCTa Ha NpobneMuTe U Npean3BULMTE U NPOLIMPYBAHETO Ha
ynorata Ha jaBHUTe BpaHUTeNM BO M3HAOIatbeTo pelleHuja HaABOP Of CYAHULMUTE
U Kpeupatbe MOJIMTHKM 33 eMaHLMMNALMja M 3ajakHYBakbe Ha 3aeHMLMTE.

= OpaHuycku Mogen

3a pa3nuka op CoepguHeTtnTe AmepukaHcku [pxasu, @paHuuja nocepysa

eflHoobpa3seH cucTeM 3a AaBatbe HecnnaTHa NpasHa nomoll. Mako co cucTeMoT 3a

MpaBHa MOMOL, OMWLWAH BO CNEeAHUTE HEKOMKY Macycu, pakoBOAaT PasfnuHu

NOKanHw cybjekTu, o acneKT Ha CBOETO (hyHKLIMOHMpatbe TOj OCTaHyBa ejHoobpa3eH

HU3 LenaTa Apxasa. Ywte of 1991 rogmnHa, dhpaHLYCKMOT NpaBeH CUCTEM Hyau

MpaBHa NMOMOLL 3a CBOWTE FparaHu M Ha APYTM NMLLA KoM Ce HAaofaaT Ha TepuTopHjaTa

Ha 3eMjaTa, a MMaaT notpeba o npaBHa noMow. Bo paMku Ha chpaHLyCKMOT

MoJleNl, MpaBHaTa MOMOL NPETCTaByBa OMWTO Hayeno Koe ondaka pasnuuHu

npasa. IMeHo, UCTaTa ro BK/yYyBa C/IEHOBO:

= [InpekTHa NpaBHa NoMoLu: pUHAHCMUCKa NOMOLL 3a CY[,CKM MOCTANKM M NOCTanKu
Ha BOHCY/ICKO CMOro/lyBatbe;

= [loMow 3a NoKpuBatbe Ha aABOKATCKMTE TPOLLOLM BO KPUBMUUHM MOCTANKM, KOU
MpPeTCTaByBaaT aNTepHATMBHU peLlieHuja 3a KPUBUUHOTO FoHete (Croroaysatbe
1 MeaMjauuja), NpaBHa NMOMOLL 3a ML KOM Ce 3a[ip)XaHu 0/ NoNuLIMjaTa 3a pac-
MUT, KAaKO U 33 IMCLIMMIMHCKM NMOCTanNKu1 BO 3aTBOPUTE; U

= [lpucTan go npaBHMOT cUCTeM (MHOPMALMK, ynaTcTBa, 6ecnnaTHU NpaBHM
KoHcynTauuu).'?’

IMOCTOjHMOT CHCTEM Ha MpaBHa MOMOLL € OMMLLAH M perynupaH BO 3aKOHOT 3a MpaBHa
noMoLu, ycBoeH Ha 10 jynm 1991 roguHa’® u Ykasor og 19 gexkemspu 1991 roguHa.'?

127 MornepHere ja MNpeseHTaumjaTa Ha CTpYKTypaTa Ha npaBHaTa noMow Bo MpaHuuja, EBporcka
CyLcKa Mpexa Bo rparaHckaTa M CTomaHcKaTa cdhepa, Koja Moxe fla ce Hajfe Ha afpecata
http://ec.europa.eu/civiljustice/legal_aid/legal_aid_fra_en.htm#2.

128 TornegHete ro dpaHLyckuoT 3akoH 3a npasHa nomouw (Loi n°91-647 du 10 juillet 1991
relative a 'aide juridique)

129 MornenHete ro dpaHuyck1oT YKa3 3a npasHa nomouw (Décret n°91-1266 du 19 décembre
1991 portant application de la loi n® 91-647 du 10 juillet 1991 relative a l'aide juridique).
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Cucliem Ha tpasHa tomouwl 8o Pparyuja™®

Osaa cTyauja ce hokycupa Ha iMpeKTHaTa NpaBHa NMOMOLL, HaMeHeTa Kako (hHaHCKCKa
MOMOLL Of, ApXaBaTa 3a MOeAMHUM CO HUCKM MpUMakba, 33 LEeNOCHO MK AenyMHO
MOKpYMBatbe Ha NMpaBHWUTE TPOLLOLUM (a[IBOKATCKM TPOLLOLM, MNaKakbe Ha YCnyruTe Ha
W3BPLUMTENM M BewWTH uua UTH.). Kora efeH noeaumHew He Moxe Aa Hajoe afBoKar,
61poTO 3a MpaBHa MOMOL Ke My Ha3Hauu aABoKaT Mo concTeeH u3bop. NpasHaTa
MOMOLL CTOM Ha pacrionararbe 3a CUTe BUA0BM Ha CyACKM MocTanku, b6e3 pasnuka aanu
ce paboTH 3a NapHUuetbe M NocTanka npep, CyAoT UK 3a HeKoja Apyra TpaHCaKUMCKa
ba3a (BOHCYACKM MOCTanyBakba), BO rparaHCKu, KpUBMUHM MM YNpaBHU NpeaMeTy. !

[paBHaTa NoMoLL MoXXe a bue LienocHa nu aenyMHa, OiHOCHO ApXKaBaTa Ha cebe Moxe
[a ' npe3eMe LieNoKyTHMTE TPOLLIOLYM 33 3aKOHCKATa MoCTarka UM CaMo efieH OfipefieH fen
O[, HVB, MPW LLITO OCTATOKOT OCTaHyBa Ha TOBApP Ha KOPMCHWMKOT. [lenyMHaTa npaBHa MoMoLL
MpeTCTaByBa OfiPEEH MPOLIEHT Of TPOLLIOLMTE, KoM Ke b1aaT NoKpreHH ofi CTpaHa Ha pKaBarTa.

Bo cnepHaBa Tabena e fafeH NpyKa3 Ha y4eCTBOTO BO TPOLIOLMTE LUTO o NMOKpMBa
apxasata 3a 2010 roguHa, BO 3aBUCHOCT 0 MECEUHMTE NMPHUMatba Ha anIMKAHTOT:

MeceuHu NpUXOAU NOMEFY ........ccceueeeee... 1€ MOKPUEH CO MpaBHATA NOMOLL

915 € u tomarky 100%
916 € u957 € 85%
958 € u1.009 € 70%
1.010€ul1.082¢€ 55%
1.083€ulle5€ 40%
1166 € ul269€ 25%

OCTaTOKOT Off TPOLLOLMTE KOM MOpaaT fia b1aaT NMOKPUEHM Off KOPUCHUKOT, Ce YTBPAYBaaT
3ae[lHO CO M3bpaHMOT aABOKAT, MpeKy crnorofba 3a aABOKATCKMOT XoHopap.'*
MpeTcepatenoT Ha AgBOKaTCKaTa KOMopa Mopa Aa aobue NpuMepok of croroabara
3a XOHOPapOT, BO pok oA 15 aeHa o AaTyMOT Ha HEroBOTO MOTMMLLYBaHE U MOpPa
Aa ro ogobpu uctnor. MNpeTceaTenoT e AOMKEH [1a Ce yBepy fieKa [10roBOpeHuTe
a[IBOKATCKM XOHOpApM Ce A0CNeiHU U OAroBapaaT Ha NMPUXOAMTE Ha KOPUCHMKOT. '3

130 3a nopeTanHu MHOpMaLIMK 3a CTPYKTypaTa Ha NpaBHaTa noMolu Bo PpaHumja, NornefHeTe
ja MpeseHTauujaTa 3a NpaBHaTa NOMOLU Ha Beb-CTpaHMLIaTa 3a jaBHM yCyrv (McTaTa MOXe Aa
Ce Hajae Ha thpaHLYyCKM jasuK Ha agpecarta http://vosdroits.service-public.fr/F18074.xhtml).

131 MornepHete ro uneHot 10 o chpaHLycKk1OT 3aKoH 3a NpaBHa MOMOLL.

132 MornenHete ro uneHoT 4 o, ppaHLyCcKMOT 3aKOH 3a MpaBHa MOMOLL.

133 MornepHete ro CoonwTeHneTo Ha MuHKcTepcTBOTO 3a Npasaa, Circ. JUS SADJPY, op 31 pe-
kemspu 2009 roguHa (BO Justice n°2010/1 o 28 chespyapu 2010 roamHa).

134 MornenHete rv uneHosute 24 1 35 of ppaHLYCKMOT 3aKOoH 3a NpaBHa NoMoLL.

135 MornepHete ro uneHoT 35 04 (paHLYCKMUOT 3aKOH 3a MpaBHa MOMOLL.



[APAHTUPARE HATIPABOTO HA TMPABEH COBETHVK 67

Bo 2008 roauHa, 886 337 nuua uMaat gobueHo becnnaTtHa NpaBHa NOMOLL, 01 KO
396 992 cnyyam ce oiHeCyBaaT Ha KPpUBMUHM NpeaMeTh.'3

DuHaHcupare Ha beclnaliHalia UpasHa oMol

Byuetor, koj ce oaBojyBa 3a notpebuTte Ha becnnaTHa NpaBHa NOMOLL, € Aen of
roguMwHKoT byleT Ha MMHMCTEPCTBOTO 3a MpaBaa M NporpaMaTa 3a ,,NpucTan Ao
npaBoTo M npasgata“. Bo 2010 rogmHa, 0aBoEHNUTE CpefCTBa 33 OBaa LieN1 M3HeCyBaa
okony 295 munuonu espa.’®’ 3a 2008 roauHa, npensuaeHUoT OylleT 3a NpaBHa
nomoL u3Hecysalle okony 306 MunMoHu espa.'*® Ha MMKpoHMBO, co BylieToT 3a
npaBHa NOMOLL PaKOBOAAT IOKANIHWTe aABOKATCKM KOMOpM, Ko 10bMBaaT hUKCeH
M3HOC Ha PMHAHCMCKM CPeACTBA 3a roguHaTa.'®’

DyHKyuoHUpatrbe Ha beclnaluHatla UpasHa Tomow

Co npaBHaTa NMOMOLU PaKoBOAM M UCTaTa ja obe3beayBa GMPOTO 3a NpaBHa NOMOLL
Ha PernoHanHuot cyn, ogHocHo Tribunal de Grande Instance. MocTojHaTa cyfcka
»Mana“ cogpxu 181 PervoHantu cynosu,'“’ ko ce 3af0/mKeHH 4a nocTanyBaart Mo
cute baparba 3a NpaBHa MOMOLL AOCTaBEHW [0 CUTE Cy[0BM, KOM MaraaT Noj HUBHA
HagnexHocT: OkpyxHute cynosu unu Tribunal d'Instance, ynpaBHUTe CynoBM,
TpubyHanute 3a paboTHM ogHOCH, AnenauMoHUoT Cya M YNpaBHUOT anenaluoHeH
cyn. MocebHu bupoa 3a NpaBHa MOMOLL Ce BOCMOCTaBEHM M BO paMKK1 Ha KacaunoHuoTt
cya, Bo Conseil d'Etat (BpxoBHKOT ynpaBeH cya) 1 Bo XanbeHMoT coBeT 3a beranwm.

Mopaau Toa, PeroHanH1oT Cyf pakoBoAM CO cuTe bapatba 3a MpaBHa NMOMOLL BO
KpUBMYHWTE MpefMeTH, nocTanyBa no bapatbaTa, Kou goaraat of Tribunal
Correctionnel, koj e 3a0MKeH 3a MONECHM KPUBHUUHM Aena, notoa of Cour d’Assises,
KOj MocTanyBa Mo Hajcepuo3HUTe KPUBMYHM [leNa — MpM WTo obeTe HaanewWwTBa ce
CMeCTeHM BO 1eNIOBHUTE NMPOCTOPUM Ha PernoHanHuoT cya - v of Tribunal de Police,
KOj e 3a[0/KeH 3a NpeKpLIoumTe - noumpaH Bo OKPYXKHUOT cya,

136 MornegHete ro Ministére de la Justice et des Libertés, Les Chiffres-clés de la Justice op
2009 roauHa, cTpaHmua 31, koj Moxe Aa ce Hajae Ha agpecata http://www.justice.gouv.fr/bud-
get-et-statistiques-10054/chiffres-cles-de-la-justice-10303/les-chiffres-cles-de-la-justice-
18078.html.

137 TMornegHeTe ro hpaHLYyCKMOT 3aKOH 3a jaBHO dmHaHcupatbe 3a 2010 roguHa, ycBoeH Ha 30
nekemspu 2009 roguta (LOI n° 2009-1673 du 30 décembre 2009 de finances pour 2010 (1))

138 MornegHete ro Ministére de la Justice et des Libertés, Les Chiffres-clés de la Justice op
2009 rogumHa, ctpanmua 6. OBaa cyMa BKAydyyBa M Apyry TPOLLOLM, KOM Ce MOKPUBAAT NpeKy
npaBHaTa MOMOLLl, KaKo Ha NPUMep, XOHOPapH 3a NPaBHM eKCNepTH, 3aCTanHULM BO KanbeHu
MOCTarKK, U3BPLIMTENN UTH.

139 MornegHete ro uneHoT 27 of paHLYCKMOT 3aKoH 3a npasHa nomolu o 1991 roguHa.

140 Co pechopMarta Koja 3anouHa Bo 2007 roauHa, nocTeneHo Ke ce HaMasysa 6pojoT Ha Cya0BuTE
Bo @paHuuja, BKNyuyBajKu ro 1 6pojoT Ha PernoHantu cygosu. Bo 2011 roguHa ke noctojat
camo 158 tribunaux de grande instance, 3aToa wro 23 of HMB Ke 6UAAT 3aTBOPEHM, LITO UC-
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Yenoau 3a keanuchukayuja 3a pasHa iomow

HobuBareTo NpaBHa MOMOL BO (PAHLYCKMOT CUCTEM 3aBUCU Of UCTIOJHYBaHETO
Ha OfipeileHM YCOBM, KaKO LUITO Ce: OAPEAEHO HMBO Ha JIMYHU MPHUMakba, APXKaBjaHCTBO
M MOCTOjaHO MECTO Ha XXMBEEHE UM NPECTOj U NPUaTIMBOCT.

JluyHu dpumara - OpaHLyCKUOT CUCTEM OApeayBa MHOTY jaCHU W MPEeLM3HM
(DMHAHCUCKM TpaHuLM, 3a noTpebute Ha fobuBame npasHa noMol. [paroT Ha
NIMYHUTE MPUMakba, CNopes KoM Ce YTBPAYyBa KBaNMhUKYBaHOCTa 3a MpaBHa NOMOLL
ce YTBpAyBa CeKoja roAuHa of CTpaHa Ha MuHucTepcTBOTO 3a npasaa. Cekoe
NMLe MMa MPaBO Ha MpPaBHa MOMOLL, JOKOJKY MPOCEYHMOT U3HOC Ha CUTE HErOBM
NMYHM TIPUXOAM M MpUMatba (CO MUCKIYYOK Ha OfpefeHa couMjaiHa moMow M
ceMejHM HafloMecToLM) 3a NPeTXoAHaTa KaneHAapcka roguHa, He ro HagMUHyBa
(bMHAHCUCKMOT Npar, yTBpaeH oa MuHucTepcTBOTO. 4!

Op 1 janyapu 2010 roguHa, MparoT Ha MeCeYHM NpuMarba 33 YTBPAYBake Ha
MPaBOTO Ha MpaBHa MOMOLL BO MOJH M3HOC 3a eAHO nuue u3Hecya 915 € u 3a
KOpuUCTetbe Ha AeNyMHa npaBHa nomoLw.**2 MuHaHCUCKUTE NpUMatba, KoM Ce 3eMaaT
npeasua ce NMpUXoauTe of BpaboTyBame, NPUXOAM Of M3AaBake MOA Kupuja,
MPUXOAM 0 CAMOCTOjHA A€jHOCT, MEH3UMU U U3APLLKM HA MOAHOCUTENOT U HETOBUOT
MNW HEjJ3MHWOT COMPYXXHUK U OCTaHaTUTE YNEHOBM Ha CEMEjCTBOTO MMM IULLA KOM
)XMBEAT BO UCTOTO JOMaKMHCTBO.!* Bo MCKNYUMTENHM CUTYauuu, eAHO NnLe, Yum
(OMHAHCUCKM NPUXOAM TO HaAMMHYBAAT 3aKOHCKMOT Mpar, cenak, MoXxe fa fobue
npaBHa MOMOLU, JOKOJIKY CMTyalMjaTa BO Koja Cce Haofa MCTOTo e of ocobeH
WHTEepec M 3Hauete MopaaM KOHKpeTHaTa MpaBHa paboTa unu npeaBupaeHUTEe
TpoLUOLM 33 BOAEHE Ha nocTtankata.'* OgpefeHu nnua, Kako WTo ce, Ha NpuMep,
KopucHMUMTe Ha HauuoHanHMoT hoHA 3@ CONMAApHOCT U 3ApYXeHUeTo 3a
MHTErpauuja Ha CTPYYHM ULA CO MUHUMANHM NPUXOAM, KaKo U 1LaTa, XPTBM Ha
HajTellKuTe KpMBMUYHM fena (Ha npuMep, TOPTYpa M BapBapCKO MoCTanyBake UTH.)
ce ocnobopeHn o 0bBpCKaTa 3a [LOKAXKYBake Ha HMBHATA (PMHAHCKUCKaA COCToj6a.

TOBPEMEHO Ke 3Hauu 1 HaManyBatbe Ha 6pojoT Ha bupoa 3a NpaBHa MoMol. 3a noBeKe UH-
chopMaLmu, morneHeTe ja Beb-cTpaHuLIaTa Ha hpaHLlyCKOTO MUHMCTEPCTBO 3a Mpaspa, 3a
pedopMuTe Ha CyCKaTa OpraHM3aLiMja, Koja MOXe [ia Ce Hajae Ha afpecarta http://www.carte-
judiciaire.justice.gouv.fr/index.php.

141 MornegHeTe ro uneHoT 5 o hpaHLYCKMOT 3aKOH 3@ MpaBHa MOMOLL.

42 MornepHete ro norope cnoMeHatoto CoonwTeHne Ha MUHUCTepCTBOTO 3a Npasaa. Bo obaTta
Cnyyaw, nparoT e 3rofeMeH 3a 165€ 3a npBuTe ABajua M3APXKYBAHM YNIEHOBM Ha CEMEjCTBOTO
u 3a 104€ 33 TpeTMOT M CeKoj MOHATaMOLLIEH U3APXKYBaH UNeH.

143 TornegHeTe ro uneHoT 5 o paHLyCKMOT 3aKOH 3@ MpaBHa MOMOLL.

144 TornegHeTe ro uneHoT 6 of paHLYCKMOT 3aKOH 3a MpaBHa MOMOLL.

5 MornepHete ro uneHoT 9, cTaB 2 off PpaHLYCKMOT 3aKOH 3a NpaBHa NOMOLL.
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JpxaejaHcitieo u Mecitio Ha Jxueeerse - [paBo Ha becrnnaTHa NpaBHa NOMOLU MMaaT
CaMo JpxaBjaHuTe Ha ®paHuMja, XuTenuTe Ha EBponckaTta yHWja M nuuata co
CTPAHCKO ApXKaBjaHCTBO, CO 3aKOHCKM MPECTOj M MOCTOjaHO MECTO Ha XMBEEHE BO
®paHumja.* Bo UcKnyunTenHu ciyyam, hpaHLyCKMOT 3aKOH NpefBMaYBa faBakbe
npaBHa MOMOLU 3a CTPAHCKM Ap)XaBjaHW, AOKONKY ce paboTu 3a ManoneTHu Nnua,
CBeAoLM, IMLa NojJ UcTpara, 06BUHETH, OCYAEHM UM OLUTETEHU NIULLA BO OAPEAeHa
KpMBMYHA MOCTamnKa, W, Mak, BO CNyyaj Kora caMaTa npoueaypa b6apa Bnes u
npecToj Ha nuueto Bo OpaHumja, 6e3 pasnuka Ha YCNOBOT 3a NOCTojaH NpecToj.*’

Mpugpaiinueociti - MpuchatnmMBoCTa Ha MPaBHOTO bapatbe MPeTCTaByBa LOMONHUTENEH
ycnoB 3a fobuBame npaBHa noMol. MMajKu ro Toa mpepsua, CUTe MPOLECHM
AejCTBMja, KoM Ce ouMrneaHO HenputaTIUBU MM MaTepHjaHO HEBaXKHU, HEMa Aa
6upaT noaapxaHu npeky obesbenysare npasHa noMow. Bo cekoj cnyuaj,
06BUHeTUTE NMLA, KaKO W MOeAMHLMTE CO rpafaHCKa OATOBOPHOCT, CBeAOLMTE,
nMuaTa Mog ucTpara M OCYAeHUTe Nuua, ce ocnobofeHun of [OMKHOCTA Ha
AOKaXyBatbe Ha NPUchaTIMBOCTA Ha HUBHOTO bapatbe. '

[paseH nek Gpolliug pelleHuelo 3a ogbusare Ha baparkeilio 3a beclnaliHa UpasHa
UoMOW unmu 3a yKuHysarbe Ha uctiaia

Kora 6apareTo 3a npaBHa noMoLl e 0abueHo, Torall NoAHOCUTENOT Ha bapareTo
oA 61poTo 3a NpaBHa NoMoLL MOXe Aa nobapa NOBTOPHO Aa ja MpencrnuTa cBojaTa
OANYKa, [LOKOJIKY HeraTMBHaTa OA/yKa buna pesynTaT Ha YTBPAEHOTO HMBO Ha MpU-
Marba 1 Mpuxoau. BropaTta MOXHOCT Koja My CTOM Ha pacriofiaratbe Ha NogHOCUTENoT
e la noAHece xanba o npetcefaTenoT Ha HaaneXHUoT PervoHaneH cya.'*

CornacHo co 3aKOHOT, KOPMCHULIMTE Ha NpPaBHa NMOMOLL Ce AOMKHM [la ro U3BecTaT
HagNneXHoTo 6Mpo 3a NpaBHa MOMOLW 3a KakBa 6WUNO MPOMEeHa Ha HMBHaTa
(bMHaHCKCKa cocTojba, a JOKOMKY He ro CTopaT UCTOTO, MOXe fa A0jAe [0 LieN0CHO
WNKU [enyMHO YKMHyBatbe Ha MpaBHaTa MoMol Koja MM cnepyBa.'® Opnyka 3a
YKMHYBaHe MOXe [1a buae JoHeCeHa M OKONKY CYA0T YTBpAM Kakea 6uno 3noyno-
Tpeba Ha nocTankaTa Uiy QOKONKY ce paboTu 3a Npe3eMatbe NPaBHM [1€jCTBMja,
HaCOYeHM KOH ojiflarakbe Ha nocrarnkaTa.'>!

146 TornegHete ro uieHoT 3 o4 hpaHLyCcKMOT 3aKoH 3a NpaBHa noMolu. [ononHATENHO, NPaBo
Ha NMOMOLL MMaaT 1 ApXKaBjaHu Of AiPYTY 3eMjW, KOM MMaaAT CKAyYeHO MeryHapoHH unu buna-
TepanHu cnorofbu co OpaHumja 3a NPaBOTO Ha MpPaBHa MOMOLL.

147 MornenHete ro uneHoT 3 o ppaHLyCKMOT 3aKOH 3a MpaBHa NOMOLL.

148 TornegHeTe ro uneHoT 7 o hpaHLyCKMOT 3aKOH 3a NpaBHa MOMOLL.

149 MornegHete ro uneHoT 22 of paHLYCKUOT 3aKOH 3a MpaBHa MOMOLL.

150 MornegHete ro uneHoT 50 04 dpaHLYCKMOT 3aKOH 3a MpaBHa MOMOLL.

151 MornepHete ro uneHoT 50 04 paHLYCKMOT 3aKOH 3a MpaBHa MOMOLL.
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Pechopmu Ha cuctiemoll Ha UpasHa domow 80 PpaHyuja

Bo nocneaHuTe HeKONKy roguHU, No BOCMOCTAayBakbeTO Ha CUCTEMOT 3a MpaBHa
nomow Bo 1991 roauHa, cé noronem e 6pojoT Ha NpaKTMYapu o[ NpaBHaTa cdepa
B0 DpaHLuyja, KoM ynaTyBaaT KPUTUKM BO OAHOC Ha (hYHKLIMOHMPAHETO Ha CUCTEMOT
Ha NpaBHa NMoMoLlU, HaBe[yBajkM [eKa UCTMOT ce Haofa ,Bo Kpu3a“.'>? [NnaBHOTO
CMOPHO Npallatbe e 3roneMeHnoT 6poj Ha NoaHeceHn bapatba 3a NpaBHa MOMOLL
oA 2001 rognHa HaBaMy M Kako pe3ynTaT Ha Toa 3rofieMeHuTe TPOLIOLM Bo chepaTa
Ha NpaBaTa 3a ApxaBaTa.'>> Pa3BMeH ce HEKONKY MOXXHM MPaBLM HA Pa3MUC/TyBatbe
BO OAHOC Ha MOXXHMTe pechopMu, KoM Mery IpyroTo ce HaCOUeHM U KOH U3HAOIarbeTo
Ha APYrM MOXHM HauMHM 33 (DMHAHCMpPAEe Ha CUCTEMOT M MAeHTUMKaLMja Ha
MEeToaM M Npouedypy 3a MOBPAT Ha HeOMpPaBAAHO WMCMNATEHWUTE CpeacTBa 3a
npasHa nomolw.*> Ce pasrneaysa 1 eiHa KOHTPOBEP3HA MOXXHOCT — KOja NpeaBuaysa
nnakame Ha oApefeHa MapTMuMnauMja of CTpaHa Ha KOPUCHMLMTE Ha MpaBHa
MOMOLL, 33 0iPeAeHM NPaBHM NPOLLeAYPU - LUTO, CMOPES KpUTHMYapUTe, NPeTCTaByBa
pelueH1e, Koe ce KOCM CO CaMOTO Hauyeno Ha npasHa nomouw. Criopef TakBoOTO
NPeanoXeHo pelieHne, TPOLIOLMTE 3a YCMEHUTE NOAHECOLM, 33 KOM BO MOMEHTOB
ce ucnnaka no 8,84 € 3a cekoj noeguHeyeH NOAHECOK, Ke MagHaT Ha TOBap Ha
KOPMUCHMKOT Ha MpaBHa MoMoLl, CO Len fa ce obe3bean u HUBEH NMpUAOHEC KOH
BAKBMTE jaBHM YCYr1 U 1a Ce 1eMOTMBMPA KakBa b1Uno eBeHTyanHa 3noynotpeba
Ha cucTeMoT.!>

= MefyHapofeH Mofen Ha KpMBMUYHA HafNeXHOCT: MpMMepoT Ha XalKuoT
TpnbyHan 3a nopaHewwHa Jyrocnaeuja

3eMajku ja motpebaTa 3a 3alTUTa Ha NpaBaTa Ha ofbpaHaTta, ocobeHo BO
MOCTanKuUTE 3a HajTeLLKU KPUBMYHU AieNa, MeryHapOAHUTE KPUBUYHM CYA0BM, KAKOB
WTO e M XalKuoT TpubyHan, MMaaT BOCMOCTABEHO feTa/H1 Npoueaypu 3a obesbe-
AyBatbe MPaBHa MOMOLL 33 06BUHETUTE, KOM HE MOXKAT CaMOCTOjHO Aa ja 0be3benat
ucTata. [puMepoT Ha XaWwKKOT TpMbYHanN e HajCOOABETEH, He CaMO 3aT0a LITO TOj

152 MornepHete ro M3pewwTajoT 3a npasHa noMoLw Bo ®paHuuja og 2007 roanHa, U3roTBeH of ce-
HaTopoT I. PonaHa ay JlyapT (Roland du Luart), koj Moxe fia ce Hajfie Ha (ppaHLYCKM ja3uK Ha
appecata http://www.senat.fr/rap/r07-023/r07-0231.pdf.

3a noseke MHOpMaLMM BO BpCKa CO COCTojbaTa Ha CMCTEMOT 3a NpaBHa noMoLw Bo PpaHumja,
nornegHeTe ro norope nocoyeHnot MHdpopMaTMBEH M3BeLLTa] 3a NpaBHaTa noMoL Bo MpaH-
umja og 2007 roamnHa.

154 TlornepHete ro HaLpPT-3aKOHOT 33 MOAEPHM3aLMja Ha 3aKOHCKM PerynMpaHuTe CyLCKU U NPaBHH
npodpecuu, noaHeceH fo dpaHLyckroT MapnameHT Ha 13 jynu 2010 roauHa, No koj MOMeHTanHo
ce BoAy pacnipaBa. lornegHete ro v M3selwTajoT 3a npaBHUTe Npodecum, HapadaH of Mpe-
TcenatenoT Ha Peny6nukaTta, a U3roteeH o[ TakaHapeyeHata Komucuja lapou (Darrois) npef-
BofeHa of r. XaH Muwen [lapou (Jean-Michel Darrois) og Mecew Mapt 2009 roauHa.
MorneaHete ro uneHoT 41 of HaLPT-3aKOHOT 3a jaBHO hHaHCKpatbe 3a 2011 roauHa, no Koj
BO MOMEHTOB Ce BOAM pacrnpaBa BO (paHLlyckuoT MapnaMeHT (MCTUOT MOXe [ia ce Hajie Ha
hpaHLycKM jasuk Ha appecata http://www.assemblee-nationale.fr/13/projets/pl2824.asp).
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€ HajCTap1oT Cy[ o[ OBOj BUJ, KOj MMa pa3BMEHO CUCTEM 3@ MpaBHa MOMOLL, TYKY ja
“Ma pa3BMEHO M HajcouCTMUMpaHaTa MporpaMa 3a npasHa nomow. [lenort, Bo
MPOLO/MKEHUE Ha TEKCTOT, & MOCBETEH TOKMY Ha MpaBHATa MOMOLL Koja BO XaLUKMOT
TpubyHan MM CTOM Ha pacrnonaratbe Ha (UHAHCHUCKM HecrocobHKUTe 0OBMHETU IMLLa.

Olcpaili Ha UpasHattia domow

Cnopen BocnocTaBeHaTa MporpaMa 3a MpaBHa MOMOLW BO paMKuM Ha XalKuoT
TpubyHar, cekoe 0COMHUYEHO UK 0OBMHETO NULLE KOe He e BO COCTojba Aa nnatu
3a YCNyruTe Ha MpaBeH 3acTamnHuK, MMa NpaBo Aa Aobue npocecoHaneH bpaxuten,
YMM YCIYrv BO LLeIOCT, UMK AieNyMHO, Ke b1aaT nnaTeHu o cTpaHa Ha TpubyHanot. '

Bo ocHosa, TpubyHanoT nokpuea ABa BUAA afBOKATCKM TPOLIOLUM: (DUHAHCHUCKM
HaJOMeCTOK 3a bpaHUTeNNTe M UNEeHOBKUTE Ha TUMOT Ha ofbpaHaTa U TpowouuTe
noBp3aHu CO MOATOTOBKa Ha oabpaHaTa 3a KOHKPETHHUOT ciyy4aj. GUHAHCUCKMOT
HaJOMeCTOK 3a bpaHuUTenuTe, ro MoKp1Ba CieHOBO: ,TOATOTOBKA M NMpe3eHTaLuja
Ha apryMeHTaLmjaTa Ha oabpaHaTa, BKIy4yBajKu ja M KOHTpOMaTa Ha OOBUHUTENHUOT
aKT, CUTe MPUAPYXHM MaTepujanu U LeNnoKyrnHata ocTaHaTa AOKyMeHTauMja
obesbefeHa o cTpaHa Ha 0OBUHUTENCTBOTO MMM MPEKY UCTPAXKHUTE aKTUBHOCTH
Ha ofibpaHaTa, NoAHEeCyBatkbe Pa3NMYHU MOAHECOLM 1 bapatba, UCMITYBakbE CBEOLM,
MCTpaXyBatbe U MOCTanyBake M U3BeayBatbe Ha JoKasuTe npeg cypot".>’

Cnopep, nporpaMaTa 3a npasHa noMoLL, TpubyHanoT MoKp1Ba 1 Apyry TPOLLOLIM NOBP3aHH
CO MOATOTOBKaTa Ha MPEAMETOT 3a CyAete, Kako, Ha MpuUMep, OHME 3a MOAroToBKa Ha
[O0Ka3MTe, U3BELLTau Of BELLTM JILLA, aHraXMpakbe Ha KOHCYNITAHTU Ha OfPeeHO BpeMe,
TPOLLOLM 3a TPAHCTOPT M CMECTYBakb€ Ha MOBMKAHMTE CBEOLM UTH. '

DuHaHcupare Ha dpasHailia oMo

MporpaMaTa 3a MpaBHa MOMOLL BO paMKy Ha XalKWOT TpubyHan ce prHaHCHpa npexy
conctBeHuoT byuieT Ha TpubyHanot. McTaTa yuecTtyBa co okony 11% Bo rogmwHKOT
6yLet, ogHocHo 3a 2010 roauHa, co okony 16,5 MUIMOHM aMepUKaHCKK aonapu.'’

156 TornenHeTe ro uneHoT 6 o [IMpeKTMBaTa 38 MOCTaByBakbe afiBOKAT Ha oabpaHaTa ([upekTiBa
6poj 1/94) co usmenuTe 1 gononHysarata o 29 jynu 2009 roguHa (McTata Moxe fa ce no-
rnefHe Ha agpecarta http://www.icty.org/sections/LegalLibrary/Defence).

157 MornepHeTe ja Npe3eHTaLMjaTa Ha CTPYKTypaTa Ha NporpaMata 3a npaBHa MOMOLL, KOja MoXe
[a ce Hajae Ha Beb-cTpaHMLaTa Ha Xaluk1oT TpubyHan Ha agpecata http://www.icty.org/sid/163.

158 MornepHete ro unexot 23 (b) og [MpekTnBaTa 3a NocTaByBake afBOKAT Ha ofbpaHaTa ([u-
pekTuBa 6poj 1/94) co naMenuTe u gononHysarsata of 29 jyHu 2009 roguHa.

19 MpecMeTka Bp3 0CHOBA Ha ABOrOAMIIHKOT ByLieT Ha XawwkuoT TpubyHan 3a 2010-2011 roguHa,
B8O BKyneH u3Hoc og 301 895 900,00 amepukaHcku gonapu. MornefHeTe ja npeseHTtauujata
Ha TpowouuTe 3a npaBAa Ha Beb-cTpaHuuaTa Ha XalwkuoT TpubyHan Ha ajpecaTta
http://www.icty.org/sid/325.
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DyHKYUOHUpPaKe Ha cucltiemoll 3a ipasHa UomMouwl

3a npaBHaTa oMo e 3agomkeHa KaHuenapujaTa Ha cTpydyHaTa ciyxba 3a npasHa
MoMoLL M NpuTBOPCKM Npatuatba (KMMMM), koja e 4omkHa fa yTBpAM Aany 06BUHETUOT
“Ma MpaBoO Ha LENOCHa MAM JefyMHa npaBHa noMow. 3a notpebute Ha oBue
aKTMBHOCTH, Bo KaHuenapujata paboTaT M hMHAHCMCKM UCTPAXXMUTENH, 3a40MKEHN
3a yTBpAYyBake Ha peanHaTa (hMHAHCMCKA cOCToj6a Ha cekoj of 0bBMHETUTE.
EnemeHTHTE KOM M 3eMa npeasup KaHuenapujata npu yTBpLYyBameTo Ha
(hMHaHCHCKaTa CNocobHOCT Ha 06BMHETOTO NMLE, BCYLIHOCT, Ce ,CPeACTBaTa of
Koj 6buno Bua, KoM M mocedysa unu cnobofHO My CTOjaT Ha pacronarame Ha
OCOMHUYEHOTO UK 0OBUHETO ULLE, KOM BKITyUyBaaT, MEFyTOa M He Ce OrpaHUyeHH
CaMO Ha AUPEKTHWUTE NMPUXOAM, BaHKAPCKM 3aliTeau, HeiBUXEH UM IMYEH UMOT,
MEeH3UW, aKuuK, XapTuM of BPeAHOCT WM ApYru CpefcTBa BO COMCTBEHOCT, CO
MCKNYYOK Ha KakBa buno cemejHa unu coumjanHa nomow 1 beHeduumm, Ha Kou
“Ma NpaBo 0COMHUUYEHOTO MM 06BMHETO NnLe.“*° CpefcTBaTa BO COMCTBEHOCT Ha
COMPYXXHUKOT WUNM ApYru Nuua, Kou ce aen of AOMaKMHCTBOTO, MCTO TaKa, ce
npegMeT Ha UCMUTYBakbe 04 cTpaHa Ha KIMI.

MocTou ywTe efiHa rpyna Ha daKkTopw, Kou ce KopucTaT of cTpaHa Ha KIIMI, 3a
UCMUTyBatbe Ha noTpebuTe 3a MpaBHa NMoMow Ha OOBMHETMOT, MOBP3aHM CO
C/MIOXXEHOCTa Ha C/TyyajoT, KaKo LITO ce ,,Mo3uumjaTa Ha 06BUHETMOT BO MOIUTHYKATA
WK BOEHa Xuepapxuja; 6poj M NpuUpofAa Ha KPUBUYHMTE fena 3a Kou e 06BUHET;
6poj 1 BMA Ha CBeoOUM M AOKYMEHTauuja BO MpegMeToT; MpaliakeTo, fanu BO
npeaMeToT Ce BKIYYEHU KPUBMUHM Aefla M3BPLUIEHM BO MorosieM 6poj onwTuHM;
KaKo M eBEeHTyallHWTe HOBM MpaBHM Mpallatba M CNOXEHOCTa Ha MpaBHaTa W
(haKTMUKa apryMeHTalMja, Koja MOXe [ja Ce o4YeKyBa BO NpeaMeToT" 16!

[paseH nek tpollius peweHuello 3a ogbusare Ha baparkellio

3a beclinaltHa dpasHa IoMowW

ObBuHeTOTO NKLE, uMe bapatbe 3a MpaBHa NoMol 6uno oabueHo, Moxe fa ja
o6xanu oanyKkaTa Ha CEKPETapoT, BO POK Off NeTHaeceT AeHa Nno fobueHOTo u3-
BECTyBatbe 3a 046MBaHETO, CO MOJHeCYBatbe Dapatbe 3a NPOBEPKa 40 NpeTcefaTeNnoT
Ha TpubyHanoT, 4OKONKY NULLETO Ce YIUTe e CaMO OCOMHUYEHO NULLE, UM [0 CY -
CKMOT COBET, AOKONKY ce paboTu 3a 0bBMHeTO NuLie. '

160 MornepHeTe ro uneHot 10 oa [IupexTuBaTa 3a nocTaByBatbe afiBOKAT Ha ofbpaHaTa.

161 MornepHeTe ro cTaBoT 22 of, AfBOKAT Ha ofbpaHaTa - MONMUTMKA Ha MPeTKPMBMYHA MpaBHa
MoMoLL Ha cekpeTapoT Ha TpubyHanoT, ycBoeHa Ha 1 Maj 2006 roguHa v lMpeseHTauujaTa Ha
CTPYKTypaTa Ha nporpaMaTa 3a npasHa MOMOLL, Koja MOXe [ia Ce Hajie Ha Beb-cTpaHuLaTa
Ha TpubyHanot Ha agpecara http://www.icty.org/sid/163.

162 MornepHeTte ro uneHot 13 oa [lupexTuBaTa 3a nocTaByBatbe afiBOKAT Ha ofbpaHaTa.
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YKuHysare Ha beclnaliHallia UpasHa IoMou

[lokonKy cekpeTapoT yTBpAM Aeka 06BUHETMOT I mocedyBa NoTpebHUTe CpeacTsa
3a MOKpMBake Ha TpowouuTe Ha oabpaHa, 3aToa WTO BO MefyBpeMe HerosaTta
NMYHa CUTyauMja ce MpPOMeHMna MMM 3aToa WTO OBBMHETMOT MPBMYHO He Aan
LeNIoCHM MOAATOLUM 3a CBOjaTa PMHAHCMCKA COCTOj6a, MpaBHaTa MOMOL 3a Toa
obBuHeTO NMUe Moxe Aa bupe ykuHaTta. Bo Toj cnydaj, Cynot Moxe aa nosefe
nocTarnka 3a NoBpaT Ha BeKe UcnnaTeHuTe cpeacTsa.tss

3noydollipebu Ha cuctiemoll Ha UpasHa UoMou

BocnocTtaBeHWOT cuCTeM Ha MpaBHa MOMOL BO paMKM Ha TpubyHanoT bewe
M3MOXKEH M Ha HEKOJIKY C/ly4yau Ha u3MaMa. EfeH o HajsabenexutenHute ciyyau
€ OHOj Ha 6ocaHcknoT CpbuH 3opaH XuUruK, Koj belwe ocyaeH Ha 25-roguiiHa
Ka3Ha 3aTBOp, 3a Kplewe Ha obuyauTe Ha BOjyBate M 3710CTOPCTBA MPOTMB
yoBeLwTBOTO. XKMIMK MMan pa3paboTeHo concTBeHa WeMa Ha ,,ofenba Ha XoHopapoT”
CO HEeroBMTe MPaBHW 3acTamnHULM, CO LieN CO HUB [a M MOJenu CuTe CpefcTBa Kou
TpubyHanot ru ucnnakan 3a noTpebute Ha ogbpaHaTta. Ha Toj HauuH, Toj ycnean
[a Hannatv 1 aa 3apabotn 175 000 aMepuKaHCKM fonapH, Off CPeACTBaTa UCTIaTeHU
3a NpaBHa nomouw. ¢4

2.2. NOCTABYBAHE HA BPAHUTE/IU MO CITY)XXBEHA LOJDKHOCT
2.2.1. BO MAKE[JOHCKOTO 3AKOHO[JABCTBO

Cuctliem 3a HazHayysare bpaHulienu

lMoroneMuoT fen o4 NpakTMyapuTe Of NpaBHaTa cchepa CO KOM pasroBapasMe 3a
noTpebute Ha OBa MUCTPaxyBarbe, Hea 3amo3HaTM CO MPOLECOT Ha Ha3HauyBakbe
6panuTenu no cnyxbeHa fomkHocT. Cropes H1B, UCTPAXKHUTE CyAMM MMAaAT CMIMCOK
Ha afBOKaTM, PernCTpUpaHK 3a aHraxupare no ciyxbeHa [OMKHOCT, AoAeka
npetcefaTesuTe Ha Cy[OBUTE MMAAT TakBM CMIMCOLM, 3a MOTpebuTe Ha rnaBHaTa
pacnpasa. [lononHUTENHO, HEKOM Of HMB HY OAroBOpPUja Aeka AfBoKaTCcKaTa KOMo-
pa MM [OCTaByBa Ha CY[JOBMTE CMMCOK Ha afBOKaTW, a HMBHOTO Ha3HauyBare
noToa ce BpLuM no a3byyeH pef. Criopes UCKyCcTBaTa Ha HEKOM O COTOBOPHULMTE,
npeTtcefaTennTe Ha CyACKUTE COBETU CE OHME KOM BpLIaT M360p M NOCTaByBatbe Ha

163 TMornepHeTe ro uneHot 19 oa [IupexTuBaTa 3a nocTaByBatbe afiBOKAT Ha ofbpaHaTa.

164 MornegHete ro Coonwtenneto 3a jaBHoct CC/ PIS/ 686-e og 8 jynn 2002 roauHa, koe Moxe
[a ce Hajae Ha agpecara http://www.icty.org/sid/8086. 3a noonwtn nHdopMaLm nornegHeTe
[ejsupg Tonbepr (David Tolbert), Cumnosuym: MKCIJ Bo [lecet: Kputnuku ocBpT Bp3 HajBaXx-
HUTe Npecyamn Ha MefyHapoLHMOT KpMBMUEH Cy BO TEKOT Ha nocieaHata aeuenuja: MKCIJ
1 ABOKATOT Ha ofibpaHaTa: [pobneMaTnuHa Bpcka, 37 Cyacka pesuja Ha Hosa AHriuja (New
Eng. L. Rev.) 6poj 975 oa 2003 roguHa.
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6paHuTenuTe no cnyxxbeHa [LOMKHOCT, MaKo 3a Toa b1 Tpebano fa buae 3agonmkeH
npertcefaTenoT Ha Cy/oT.

OnuwTo 3eMeHo, COroBopHMumTE 6ea 3a40BOJTHU U O[] BpEMETO KO€ UM CTOM Ha pacno-
Nlarake Ha aJBOKaTUTE HasHa4eHU Mo CJ'IY)K6eHa [O/DKHOCT 04 CYAOT 3a NOAroTOBKa Ha
npeameTor. Hekou op HvB nocoqmja [leKa CeKOj aJBOKaT MOXXe fia no6apa M OOMNOJTHUTENTHO
BpeMe 3a NoAroToBKa Ha o,u,6paHaTa, LLITO BOOOMYAEHO 1 T0 ,EI,O6I/IBa.

Lo ce ogHecyea go croeHuilie KpueuyHU Upegmeiliu, MUCNeHaTa Ha
COrOBOPHMLIMTE BO BPCKA CO HAUYMHOT Ha Ha3HauyBatbe bpaHUTENM No ciyxbeHa
pomxkHocT, cornacHo co 3Kl op 2005 roguHa 3a pa3nnKyBaa, Co NO3UTUBHM OLLEHM,
HO M MUC/EHba 33 HeI0BOMHA (hyHKLMOHaNnHocT. Cnopef HEKOM o[} COrOBOPHULMTE,
nocTou ywTe efieH haKTop KOj AMPEKTHO BNMjae BP3 KBANMTETOT Ha oabpaHaTa
WTO ja HypaT cnyxbeHuTe 6paHUTENM, OOHOCHO KOJKY e MOMCKYCeH afIBOKaToT,
TOJKY MCTMOT € NMOMaJKy MOTMBMpaH Aa paboTu no cnyxbeHa fomkHocT. U Ha-
BMCTMHA, 06MYHO TMe ce MHOry 3adhaTeHu co paboTa Ha Apyru Ciydyau M 3aToa
MUCUMUTE 0f, OBOj TMMN MOBEKE He I'M CMeTaaT Kako BUCTUHCKM NPeamn3BHK.

Bo cekoja cnoxeHa Kp1BMYHaA MOCTanKa, BO MPOCEK, CeKorall UMa noBeke of, Tpu
06BWHeTH LA (HM belle MOCOYEH M Clyyaj Ha MPUMatbe MOTKYM, CO BKYMHO 72 co-
06BMHETH NMLA), a ceKoe 0f 06BUHETHTE IULLA MOXe Aa pelum Aa buae 3acTanyBaHo
oA noseKe o efeH bpaHuTen. COroBOpHULMTE CO MPETXOAHO YCKYCTBO BO
3acTanyBatbe Ha 0OBMHETH 3a TELKU KPUBMYHM fieNa, KO MMAaT yuyecTBYBaHO M BO
CNOXEHM MOCTAMNKK, BO BPCKa CO CNIOXKEHM KPUBMYHM ena, MOXea ia Ce CeTaT Ha
HEKOJIKy TaKBM Cly4au kage 0bBUHeTUTe MMane noseKe of efeH bpanuTen. Bo efeH
OA TMe Ciyyau ce paboTeno 3a ocyM 06BUHETH, Kafie CeKOj Of HMB UMan Mo Haj-
Marky ABajua bpaHutenn. Bo apyr cnyyaj, npen cynor ce nojasune 10-12 agpokaty,
KOM 3acTanyBasie CaMo HEKOJIKy 06BMHETU BO TEKOT Ha CYf,CKMOT NpoLiec.

Cute BaKBM Cnydau, o4 CyaCKMOT COBET 6apaaT ronem creneH Ha BHUMaTeTHOCT U
I'IpOCbeCI/IOHaJ'IHOCT, BO BOAEHETO Ha NOoCTarkKarta.

CutyaumjaTa e MasKy MOKOMMIMKYBaHa, Kora ce paboTu 3a C/lyyaj Ha 3840/ KUTeNHa
oabpaHa, BO Koj 6paHMTENOT Ke ja HamywwT1 CyAHULATa BO TEKOT Ha CyAeHheTo—
OTCYCTBOTO Ha b6paHMTENOT e MpMuMHa 3a OANarakwe Ha pacnpasaTa. 3a fa ce
cnpeyvaT 6Mno KakBM Offararba, NMPETCeAaTeNoT Ha COBETOT 0O6MYHO MOXe [a
nocTasu 1 BTOp 6paHuTen no cnyx6eHa JOMKHOCT - LITO BOOOMYAEHO U Ce CyYyBa,
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AOKOJIKY CYL,OT CMeTa [ieKa NMPUBATHO aHraXMpaHMOT bpaHuTeN NpeAn3BUKyBa He-
onpaBAaHuW oanaraka Ha moctankata. Jlorukata 3af 0Ba, e Aeka ciyxbeHo nocra-
BEHMOT bpaHuTen Ke buae MpUCyTeH Ha CUTe CYACKM POYMLITA M LOKONKY MMa
notpeba Ke b1ae NpuUCyTeH ceKorall Kora NpUBAaTHO aHraXMPaHWUOT bpaHuTen Ke
6upe oTcaTeH, CO LWTO Ke Ce 0BO3MOXM HOPMasHO O/iBUBatbE Ha CyfereTo. Baksnot
npuCTan UCTOBPEMEHO [jaBa AOMONHUTENHA 0bBpCKaTa Ha CYAOT Kako M MpoCTop
Ha oabpaHaTa [ja He UyBCTBYBa CUHA 0OBPCKa Aa MPMCYCTBYBA Ha POUMLLTATA, A
Ha TOj HAUMH f1a He M1 UCMOJHM OCHOBHUTE Bapatba Ha CBOjaTa NpodhecHja.

Ce uMHM fieKa KoopaMHaumjaTa noMery afBoKaTUTe Ha oabpaHaTa BO CNOXEHUTEe
KPUBMYHM MpeMeTH He MpeTCTaByBa HeKoja noronieMa notelwkoTthja. Cenak, Hekou
Ofi a1BOKATUTE KOM PELOBHO CE MPUCYTHU Ha CYLeHa 3a CNIOXKEHU KpUBUYHM Aefla BO
CBOjCTBO Ha bpaHuTen, no ciyxbeHa BOMKHOCT MM aHraXupaHW OMPEKTHO of,
KNMeHTUTe, Ce MoXanuja AeKa KOOpAMHaLMjaTa OfM TEWKO, 3aT0a LWTO afBOKaTUTe
ce BoobruaeHo npeMHory 3adaTeHu 3a kKakea 61no KoopArHaLuja UM paspaboTka
Ha 3ae[iHMYKa CTpaTeruja 3a oabpaHa, koja 61 M ofieNa BO KOPUCT Ha CUTE 0OBUHETH.

Keanuguxkayuu Ha ageokailioli U 0byKa

3KIM op 2005 rogMHa He CONpPXM HMKAKBM [E€TanM BO BpCcka CO MoTpebHWUTe
KBanucu1KaLmum Ha bpaHuTeNnTe HasHadeHu no ciyx6beHa gomkHocT. Hosumot 3KIT,
0f Lpyra CTpaHa, ro BOBe[yBa YC/I0BOT 3@ NeTroAMLWHO UCKYCTBO MO NPaBOCyAHUOT
UCnuT, 33 BpaHUTENUTE KoM 3acTanyBaaT 06BMHETH Ha KOM MM e 3aKaHeTa 3aTBOPCKa
KasHa of HajMankKy geceT roguHu. He e jacHo ganu oBa MPeTXOAHO MCKYCTBO
Tpeba Aa e CTEeKHaTo BO CBOjCTBO Ha bpaHWTen MnM ce oAHecyBa Ha KakBo 6uno
npeTxonHo paboTHO UCKYCTBO, NO [O6MBAETO HA aABOKATCKA NULEHLA.

AfBoOKaTCKaTa KOMOpa, HaLMOHa/NHa MHCTUTYLMja Ha 3aKOHCKM MPU3HATUTE afiBOKATH,
CE& ywTe e BO NpoLec Ha pa3BMBarbe CUCTEM 3a KOHTUHYMPaHa NpaBHa eayKauuja
Ha CBOMTE uieHOBW. Bo MOMEHTOB ce UMHM AeKa CaMo efleH orpaHuyeH 6poj Ha
a[IBOKaTM [locera MMane LaHCa [a y4eCTByBaaT Ha HEeKaKBM rOAMLIHM 0bYKM BO
opraHu3auMja Ha AfBoKaTckaTa koMopa. [lpyrute npodecuoHanHu 3apyXeHuja
HyaaT 06yKa BO pa3nIMyHM 06NacTu Ha NPaBOTO, HO He CeKorall M Bo cchepaTa Ha
KpMBMYHaTa MoOCTanka. TakBMTe KamnauuTeTu ce Aaneky Of, MOXHOCTa fAa M
3a[j0Bonat notpebute Ha okony 1 900 aKTMBHM a[IBOKATH BO 3eMjaTa, 3a KBaNUTeTHA
M KOHTMHYMpPaHa NpaBHa eAyKauuja. 3a pa3nvka Of aABOKaTUTE, CyaUUTE U jaBHUTE

165 MornepHete ro uneHot 71, ctas 5 o HosroT 3KIT, Bo Koj ce HaBeyBa CeAHOBO: ,3a KpUBUYHM
[ena, 3a KoM MoXe fa Ce M3peye KasHa 3aTBOP BO Tpaee Of HajMasKy AeceT roguHMu,
6paHuTen Moxe fa b1ae afBOKAT CO MCKYCTBO OA HajManKy MeT roguHM Mo MosoxXyBatbe Ha
NPaBOCYAHMUOT UCIUT “.
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06BUHUTENN MOCETyBaaT KOHTMHYMpaHa obyka npeky AkagemujaTa 3a obyka Ha
CYLMM U1 jaBHU 0OBUHUTENM, KaKO MHCTUTYLMja CO APXKABHO PUHAHCHpatbe.

Koza ce zoeopu 3a cnoxeHu KpueuyHu gesa, COrOBOPHULMTE HeMaa AoCiefeH
CTaB BO OAHOC Ha HELOCTUrOT Ha KPUTEPUYMM 3a M360p Ha BpaHUTeNH, BO CyYaj
Ha CNOXeHW npeaMeTH U fena. Mako efieH aen of HUB Ce YBEPEHM AeKa OTCYCTBOTO
Ha KPUTEPUYMM He BNMjae HEeraTMBHO BP3 MPABOTO Ha COOABEeTHa oAbpaHa,
OCTaHaTUTe CMeTaaT [ieKa Toa HeraTMBHO B/Mjae BP3 KBANUTETOT Ha MOHyAeHaTa
opbpaHa. Bo cekoj cnyyaj, cuTe COroBOpHULM Ce COTNAcHM fieka HOBUOT KpUTEPUYM
BoBegeH co HouoT 3KIT npetcTaByBa nogobpysame. EfeH coroBopHuk aypw
NPeanoXu Aa ce OAu M MofJaneky, ofHOCHO Of afBoKaTuTe ja ce bapa fAa
noceAyBaaT creuujanHu IULEHUM Co Kou b1 Moxene ia MoCTanyBaaT BO C/IOXKEHM
npeaMeT 3a TEWKU KPUBMUHM Aena, a ocobeHo Kora ce paboTu 3a ciydyaum Ha
OpraH13MpaH KpuMUHan. [lpyr COroBOPHMK, MakK, ja MOCOUM 3arpuXeHoCTa BO OAHOC
Ha BOBeAyBakEeTO Ha [1BOjHM CTaHAAPAM CO HOBATa 3aKOHCKa oapenba, 3aToa WTo
ucTaTa NpeABuayBa NoAonro paboTHO MCKYCTBO 3a afjBOKaTUTE, BO criopeaba co
cyamuTe Unn 06BUHUTENUTE, KOM MOCTanyBaaT Mo UCTUTE CIOXKEHU NPeAMeTH.

HajroneMuot 6poj coroBopHMLM, CO UCKYCTBO BO paboTa Ha CIOXEHU NpeAMeTH,
nocounja Aeka npuchatune ga paboTaT Ha TMe MpeaMeTH, 0TKaKo 3af cebe Beke
“Mane HeKONKYroAMIIHO afBOKATCKO MCKycTBO. EneH o agBokaTtuTe, 3anoyHan
Aa paboTu Kako bpaHWUTEN BO TELKM M CIOXEHMU ClyYan CaMo efjHa U MoJ roAnHa
Mo BfIe30T BO aABOKaTypaTa. Bpeau aa ce HanoMeHe fieka HEKOM Of HUB MMaaT 3a-
benexaHo, ieKa MoMCKyCHUTE aiBOKATH YeCTO ja MrpaaT yforata Ha COBETHULM/MeH-
TOPU Ha CBOMTE MOMMAAM M MOHEUCKYCHU Koneru, Kora ce paboTu 3a CNoxeHu
MpaBHU M NPOLLECHM NpaLLatba.

[loMalwHoTO 3aKOHOAABCTBO He bapa crewujanm3aLmja BO HeKOja KOHPETHa NpaBHa
obnact. AgBokaTuTe ja pa3BWBaaT CBOjaTa CMeELMjaNHOCT BO TEKOT Ha caMaTta
paboTa 1 BO 3aBUCHOCT Of} COMCTBEHUTE CKNIOHOCTM U enbu. Cute CoroBOpHULM,
KOM MMaaT paboTeHO Kako BGpaHUTeNu BO CNydaj Ha COXEHU KPUBMYHM [ena,
“MaaT MCKYCTBO BO KPWMBMYHOTO NpaBo. TOKMy 3aToa, MOCefyBaaT M COOABETHA
creumjanusaumja Bo npakca. HajsepojaTHo, UCTOTO ro MMaaT YTBPAEHO M CYAOBUTE;
Ce YMHM [leKa BO HajroneM 6poj ciyyan bpaHUTeNuTe WTO MM NocTaByBa CYAOT MO
cnyxbeHa BomKHOCT ce b1paaT NoMery oOHMe KoM NoceyBaaT COOABETHO MCKYCTBO
- WTO € MHory fobpa Mpakca M KOPUCHa 38 HOPMasHO OfBMBAHe Ha CYACKMOT
npouec. ['onem aen of, coroBopHuumMTe bea cornacHu aeka ofbpaHaTa oA CTpaHa
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Ha HeKBaJ'II/ICbI/IKYBaH M HEUCKYCeH 6paHI/ITEJ'I MOXe fia 6M,El,e LTeTHa 3a I'I03|/IL|,|/1jaTa
Ha 06B|/IH€'TMOT, WwTO, Nak, € WTEeTHO He CaMO 3a NnpouecHUTe NpaBa Ha KJIMEHTOT,
TYKY MOXXe fia 6|/|,u,e HeratMBHO 3a CEBKYNHWOT CYACKM npouec, WTOo o4 npeTcenarenor
Ha CoBeTOT Ke 6apa NMPUMEeHa Ha NaTepPHaIMCTUYKM NMPUCTan U ONMOMEHYBake U
BHMMaBate Ha MOCTalkKuTe Ha o,u,6paHaTa, CO uen fa ce crnpeyvn KakBa ouno
nospefa Ha NpouecHUTE NpaBa Ha 06BMHeTUTE nnuda.

(DUHaHcUCKO Hazpagyseare Ha bpaHulienulie

Tapudata Ha AgBokaTtckaTta koMopa (TAK) rv nponuiiyBa M3HOCKTe Ha HarpaauTe
1 Ha[JOMECTOLMTE Ha TPOLLOLMTE 3a CeKoe NoeAUHEYHO NPaBHO [ejCTB1E, U3BPLIEHO
OA CTpaHa Ha ajBokat. McTata v geduHUpa U UCMNATUTE Ha afiBOKATUTE, KO
nocTanyBaaT Kako cnyxb6enn bpanutenu. Crnopen TAK, agBokaToT M CTpaHKaTa
MOXaT cloboAHO Aa ce [OroBapaaT 3a HarpajaTa M TpowWouuTe, MefyToa UCTUTe
He cMeaT Aa buaaTt NOHUCKM Of oHMe yTBpAeHu Bo TAK.1% Cute ucnnatu ce spwat
BO MaKe[oOHCKM AeHapu.'*” MHTepecHo e fia ce 3abenexw aeka Bo NpegMeTuTe Bo
KOM efiHa O CTPAHKUTE € CTPAHCKO (PU3UYKO MM MPABHO NLE U BO NpeaMeTUTe
BO KOM MMa NMPMNI03M Ha CTPAHCKM ja3uk, cornacHo co TAK, HarpagaTta e ABojHO no-
roneMa Bo criopef6a co AOMaLIHWUTe NPeaMeTH, OAHOCHO OHME BO KOM Ce KOPUCTH
HALMOHANHMOT ja3uk. ¢

KnneHTOT e oNKeH Ha aABOKATOT ia My I'M Ha[IOMECTM TPOLIOLMTE 33 TPAHCMOPT,

HOKeBatbe, IHEBHULM W eBeHTyaNHUTE 3arybeHu NpUXoam nopagmn OTCyCTBOTO Of

cnyx6eHaTa KaHLenapuja. [okpaj oBMe AaBauKK, KITMEHTOT e AOMKEH Ha afABOKATOT

[a My WUCMNaTM M Harpaja 3a HerosaTa pabota. HarpaguTe 3a nuulyBatbe Ha

NUCMeHM cocTaBm (MogHecouy) (BKMyUyBajku ' OHME BO KPUBMYHM MOCTANKM) ce

cnefiHuBe:

= 3a nuLwyBarbe Ha MOAHECOLM CO KOM Ce MoBeayBa NocTarnka, 06pa3noxeHu nog-
HecouM, NpUroBopM KOH OANYKM M bGapatba, OAroBOpPM, 3a MPeanosn 3a
M3BPLUYBakE UTH., Harpaaata usHecysa nomery 1 000,00 u 3 000,00 peHapu.

= 3a COoCTaB Ha NMCMeHM JOroBopu Harpagata usHecysa og 1 000,00 go 2
000,00 peHapu. ¢

= TAK ru nponuwyBa 1 HarpaguTe 3a 3acTanyBate 1 ogbpaHa npep CyaoBuTe,
Mery KOW M KpUBMUHWTE CY[IOBM M APYrM aAMMUHCTPATMBHU opraHu. HarpapmaTa
3a OBMe /1jCTBMja € KaKo 3a COCTaB Ha COOMIBETHMOT nofiHecok (nomery 1 000,00
u 3 000,00 neHapw) 3roneMeHa 3a onpefeneHa caatHuHa (20% of M3HOCOT 3a
MOAHeCOKOT) 3a CeKOj 3anoyHaT Yac paboTa Ha NpeaAMeTOT.

166 MornegHete ro unexot 1, ctas 1 op Tapudbata Ha AgBokatckata KoMopa (TAK).
17 MornepHeTte ro yneHot 2 o TAK.

168 MornegHete ro uneHort 3 og TAK.

169 MornepHete ro uneHor 8, ctas 2 op TAK.
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= [loTnonHo 1cTaTa NpecMeTKa Ha HarpaaaTa, Ce KOPUCTH M 3a oabpaHa Ha KIMEeHT
BO NPeTXO0fHa CyACKa NocTanka, noceTa Ha KNMEHT NuLieH of cnobofa 1 3a npu-
CYCTBO Ha BellTayeka.

= 3anopHecouu co bapatbe ao 10 000,00 feHapy MK NponMLLaHa AUCLMMIMHCKA
MepKa, NapuyHa KasHa unm 3atBop Ao 1 roauHa, HarpagaTta usHecysa 1 000,00
JeHapu; 3a oHue co u3Hoc o, 25 001,00 go 50 000,00 neHapu unm KasHa 3aTBop
[0 MeT roAnHu, Harpapata usHecysa 2 000,00 neHapw; 3a oHue Hag 100 001,00
JeHapu UM Ka3Ha 3aTBOP Haf AeceT roJMHK, Kako M BO UCTPaXKHa NOCTanKa, Ha-
rpagata usHecysa 3 000,00 geHapwm.

= KoHeuHo, 3a NofiHecouUMTe CO KOM Ce MoBeyBa NocTanka npep YcraseH cyq (Ha
npuMep, 3a obxanysare npecyaa Ha AnenaLymoHeH cyf BO KpMBUUEH NpeaMeT)
HarpagaTa e HajBMcoKa, Bo u3Hoc of 3.000.00 peHapu.

MoroneMoTo MHO3MHCTBO MPAKTMYAPM CO KOM pa3roBapaBMe He Ce 3a[10BOJHM Of
a[IBOKATCKMTE XOHOPapW, KOU MOMEHTAJIHO Ce MCMaKaaT 3a HUBHWUTE CNyXbeHu
ycnyru no Hapef6a Ha cynoTt. Mako, 1obpo ce 3ano3HaeHu CO TOUHUTE U3HOCU Ha
HafloMecToLMTe, TUe 3a NMoYeTOK CMEeTaaT AeKa M XOHopapuTe npeasuaeHn co TAK
Ce MUCKNYUYUTENTHO HUCKM, MOKPaj AOMONHUTENHMOT (DaKT [leKa YecTo CyaoBuTe He
ycreBaaT Aa rm Mcniatat aypu HY OBME MUHMMANHM M3HOCKU. Hekou npakTuyapw,
BKJTy4yBajKM MM M CyaMuTe, NOTBPAMja AEKa HA aflBOKATWUTE MM Ce€ MCMaKa CaMo
50% op usHocot npepsuaeH Bo TAK. EfeH o coroBopHULMTE NPELIOXM PEBUAMPatLE
Ha TAK, nMajkn npeasunpa aexka CyLoBMTE He MOXAT Aa CM MM MPUYLUTAT CerawHuTe
a[IBOKATCKM XOHOPapM, KaKo LUTO € C/y4ajoT CO YCIyruTe Ha cnyxbeHuTe bpaHuTenm
MOCTaBeHM 0f CyJoBUTE.

Hekowu, nak, KOMeHTMpaa fieka caMaTa UCMaTa Ha HaAOMECTOKOT He Clleay BeHaLl
OTKAaKO afiBOKATOT Ke ja 3aBpluM CBOjaTa JOMKHOCT, HUTY, MaK, Ce BPLIM UcnnaTa
oAHanpep. BecywHocT, nnakamaTta ce BpLaT CO 3af0LHYBatbe Of WeCT Meceum 10
e[lHa roguHa.

KoHenuK Ha uHltepecu u guCyutnuHcKu 0pawara

be3 pasnuka ganu ce aHrakMpaHuM NPMBATHO MNIM Ce Ha3HayeHu of CyAoT,
6paHuUTeNnUTe MopaaT Aa 3berHysaat KakoB H1no KOHMAMKT Ha HTepecu. CornacHo
co 3KI og 2005 roguHa, noBeke 06BMHETH MOXAT 1a MMaaT efleH UCT bpaHuTen,
[OKOJIKY MCTOTO,HE € Ha LTeTa Ha Koj 61no of HWB.Y® 3aKOHOT COAPXM M ofipeieHH
OrpaHuMuyBatba BO OHOC Ha TOa KOj MOXXe [la MoCTarnyBa BO CBOjCTBO Ha bpaHuTen,
LUTO He e [103BO/IEHO AOKONKY ce paboT 3a OWTETEHUOT, BPaUHMOT, OHOCHO BOH-

170 MornepHete ro uneHot 64, ctas 1 og 3KIM og 2005 roguHa, Bo Koj ce HaBefyBa feka ,[loBeke
06BMHETM MOXAT Aa MMaaT 3aeHMUKM BpaHMTEN, CaMo aKo Toa He e BO CMPOTMBHOCT CO MH-
TepecuTe Ha HMBHaTa ogbpaHa. [...]"
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6payHMOT Apyrap Ha OLITETEHUOT UMW POAHMHA, CBEOK UMW CyAMja, KOj MoCTanyBan
B0 uctnot npeamet.’! Co HosuoT 3KI1 ce BoBeAyBa M KOHLENTOT Ha HECMOMBOCT
Ha (yHKUMMTE Ha BpaHuTen u coobBMHET BO MUCTMOT mpeameT.t’? OapeneHu
OApeA6by 3a cnpedyBatbe KOHMMKT Ha MHTEPECH, MOXAT Aa Ce HajAaT BO 3aKOHOT
3a aJiBOKaTCKaTa KoMopa 1 Bo KofieKcoT Ha afiBoKaTCKaTa eTuKa.

HajroneMoTo MHO3MHCTBO Off COrOBOPHULMTE HU MOTBPAMja [AeKa eBEHTyalHuUTe
KOH(IIMKTU Ha MHTEpecH HMKOraw He mpeTtcTaByBane npobneM. EneH of HMB Hu
nocoun Aeka of cnyxbeHo mocTaBeHuTe GpaHUTENW, Mpef OTMOYHyBake Ha
nocTankaTa, moHeKoraw ce 6apa fa NOTNMLIAT M3jaBa [eKa He MOCTOjaT HUKAKBH
KOH(NIMKTU Ha MHTEPECH CO CyAujaTa, 0BBUMHUTENOT UNK CO Apyr bpaHuTen.

Ce uMHM peka corosopHuumTe ce 3af0BOJIHM O HMBOTO Ha copa60TKa Koe 06uyHO
MOoCTOMN I'IOMEILy 6paHI/ITeﬂVITe LWTO 3aCTanyBaaT UCT 06BMHET BO UCT npeaMer. Toae
0cobeHo TOYHO Kora ce pa60T|/| 3a NMpallakba 0 TEXHUYKMN KapaKTep.

HajronemuoTt 6poj of nyreTo co KoM pa3roBapaBMe HeMaa HUKaKBM MHGOPMaLMK
33 €BEHTYyallHW AMCLMIMIIMHCKM MOCTankW, KoM ce BoAaT NpoTuB ClyX6beHo Ha-
3HauyeHM afiBoKaTH. [IOKOJKY TaKBO HELUTO Ce CNyYM, 3a UCTUTe b1 buna HagnexHa
AnBokaTckaTa KOMOpa, KOja € OBNlacTeHa [la ce rpuxu 1 ia 0be3belyBa aABOKATCKM
YC/yru, WTO M 3a[0BONYBaaT eTUMUKUTe CTaHOapAM M Ce M3BpLIyBaaT Ha
npodecMoHaneH HauuH, o CTpaHa Ha CUTe Hej3UHM UNeHOBM.

M nokpaj MOBMUCOKOTO HMBO Ha MOXHM KOH(DIMKTHU MHTEPECH BO CNy4yajoT Ha
CNoXXeHWTe KPMBMUHMU NPeAMETH, MMajKK o Npeasua noroneMmoT 6poj 06BuHeTH
BO TME CNlyyau, COrOBOPHMLMTE HE MOXea Aa HM MocodyaT NMpuUMep of CBOETO
MCKYCTBO BO KOj KOH(NIMKTOT Ha WMHTEpecu He 6UN cOOABETHO pasrnefaH w
pa3peweH. Cropes MHO3MHCTBOTO 0f HMB, 0OMUHO MHMUMjaTMBaTa ja Mpe3eMa
CyAMjaTa, KOj HOCU pelleHue 3a OTCTpaHyBake Ha BpaHUTEeNoT, BO ClyyaunTe Kora
MOXe Aa AOjAe A0 KOHC(NMKT Ha MHTepecH, mopaau (hakToT WTo bpaHuTenot
3acTanyBa noseke of efjeH 0OBMHET BO UCTUOT NpeaMeT.

1 NMornepHeTe ro uneHot 65 o 3KM op 2005 roguHa.
172 MornegHete ro uneHot 73 og HosuoT 3KI, Koj NpeABMAYBa CIMUHM 3a6paHu, KAaKo 1 3aKOHOT
oA 2005 ropmHa, MCTUTE MPOLUMPYBAjKM TM M Ha COOOBUHETUTE.
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2.2.2. BO MEf'YHAPOIHOTO W CMIOPEJBEHO NMPABO
= AmMepuKaHCcKu Mofen

Cuclliem Ha Ha3Hayysare bpaHulienu

Kako wto belwe 3abenexaHo 1 norope Bo TEKCTOT, MHOTy apxasu Bo CA[l uMaaT
cny6eHo HazHaueHn bpaHUTeNu Of CYAOoT, 3a CUPOMALLUHKUTE 0OBMHETH IULLA, KO
Ce COOYyBaaT co 0OBMHEHM]a 3a KPUBMUHM AieNa 33 KoM MOXaT fa buaat ocyneHu
Ha 3aTBOpCKa Ka3Ha. KBanudmkaummuTe ce pa3nnkyBaaT BO 3aBUCHOCT Of TEXMHATA
Ha KPUBMYHOTO [IENO M NIMYHUTE KAapaKTEPUCTUKM Ha 0OBMHETHOT (0HOCHO fanu
ce paboTy 3a ManoneTHUUKa AENMKBEHLM]A UM 3@ Cllyyau Kajde fela ce BMeyaHu
BO TeLUKM KpuBMYHM fiena). Ha npumep, Bo ApxxaBata MHAMjaHa, 33 eeH afBokaT
Aa bupe nocTaBeH fia NocTanyBsa Mo NpeAMeT 3a TELKO KPMBUYHO [eNo, BKYUyBajKku
M ybucTBO, MOpa Aa MMa HajManKy TpU rofuH1 NPETXOAHO UCKYCTBO BO CYAHMLA,
A0JeKa 3a ApyruTe KPMBUUHM Aena noTpebHo e aKTMBHO YYecTBO M MCKYCTBO BO
paboTa Ha CNMYHM NpeaMeTH, NoMery efHa M Tpu roanHu. ObeMHO NpeTxoAHo
MCKYCTBO, UCTO Taka, ce bapa v 3a ogbpaHa Ha ManoNeTHU CTOPUTENH, @ 0COBEHO
Kora ce paboTu 3a feTe 06BMHETO 3a M3BpLIEHO YOUCTBO.Y?> Bo cnydauTe Kora
ApXXaBaTa 403B0JYBa KOj 610 OBNACTEH aiBOKAT Aa MOXe Aa O1fe Ha3HAUeH Kako
BpaHuTen Ha 06BMHET BO Koja 6MNO KpuBMUHA MocTanka (0CBEeH 3a fena, 3a Kou e
npeaBuaeHa CMPTHA Ka3Ha), NOHEeKorall ce C/lyyyBa aABOKATMTE, KOM HWMKOraLl Ha
BMerne BO CyHMLA MM KOW HeMaaT HMKAKBO MCKYCTBO BO Ofi6paHa Ha KPUBUUHM
npeaMeTy, fa 6MAaT NocTaBeHu fa NOCTaNyBaaT Mo CyyYau 3a TELKMU KPUBUUHM
pena. OBoj CTaHAapA 1 yTBpAYBa MUHUMANHUTE FPAHMLIM 3@ HUBOTO Ha MCKYCTBO,
wro Tpeba Aa ro MMa GPAHMTENOT, BP3 OCHOBA Ha TEXKMHATA Ha KPUBUUHOTO [ENO.

Keanuguxkayuu Ha ageokaltiulie u 0byka

PaboTaTa Ha Kp1MBUYHO NPaBO 1 obpaHaTa BO KpMBMUHM MpeaMeT bapa creuujantu
no3HaBatba 1 coofBeTHa obyka. [MocneauuuTe o eBEHTYasHM FpewwKu Bo 3acTany-
BateTO Ha ofbpaHaTa MoxaT fa OMAAT 3HAuUMTENHW, BK/TyyyBajKM M oCyfa Ha
HEeBMHM IULLA M HEOMpPaBAAHO NULLYBatbe o cnobopa.

JaBHO 6paHuTenckata dyHKUMja, KaKo U PyHKLUMMTE Ha M360p Ha BpaHuTenuTe,
(bMHaHCMPaHETO Ha HMBHATa paboTa M UcnnaTaTa Ha bpaHUTeNuTe, Ce He3aBUCHM.
Cnopep npodecHoHanHWTe ynaTcTBa 3a AaBatbe MOMOLW HA CMPOMALLHMTE,
cnocobHocTa, obykaTa M UCKYCTBOTO Ha bpaHWTenoT Tpeba fa oaroBapaat Ha
CNoXeHOoCTa Ha npepgmeToT. Bo uaeaneH cnyvaj, uctmot bpaHuten Tpeba

173 3a noBeke MHhOPMaLMM NornedHeTe Ha agpecarta http://www.in.gov/judiciary.pdc/docs/stan-
dards/indigent-defense-non-cap.pdf.
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KOHTMHYMpAHO [ia ro 3acTanyBa K/MEHTOT, Cé [0 3aBPLIYBakhEeTO Ha CNydyajoT. 3a
6paHutenute ce obesbenya M of HMB ce bapa [a MOCETyBaaT KOHTMHYMpaHa
npaBHa eflyKauuja, a bpaHUTenuTe ce KOHTPONMPAHM M HMBHATA paboTa CHCTEMATCKM
Ce Cneau U ce OLieHyBa BO OAHOC Ha KBAJMTETOT M epMKACHOCTA, COrNacHO CO
HaLMOHA/HUTE M NOKaHO npudaTteHn cTaHaapan.t’

Bo MoMeHTOB, KOHTMHYMpaHa NpaBHa edykauuja ce obe3bedysa 3a cyauute w
06BUHUTENUTE, MM Ha TPOLIOK Ha Ap)XXaBaTa MMM MOBTOPHO becnniaTHoO 3a noe-
AVHUMTE, NpeKy ApXaBHUTe CyAcKM LeHTPH U/unn JaBHO 0OBUHUTENCKMTE COBETH.
Op Apyra cTpaHa, MHOTY JaBHW HpaHUTENCKM COBETU OPraHU3MpaaT 1 CrieLmjanmsmpaHa
obyka 3a afiBokaTUTe Ha ofbpaHaTa, MeryToa 3a McTaTa Ce MaKa, Taka WTo He
MOXaT cuTe Aa cu ja po3sonart. lNpakTMuapute ce 3anaraat, obykuTe, Kou ce
OpraH13upaaT 3a afABOKaTH Ha ofbpaHaTa, KoM I HeMaaT noTpebHUTEe (hHAHCUCKM
cpencTBa aa bupgat 6apeM Ha HajMasKy UCTO HMBO, KaKO M OHME LUTO Ce OpraHu3MpaaTt
3a noTpebuTte Ha cyauuTe U 0OBUHUTENUTE.

Haépagysarbe Ha ageokalliuilie

KaHuenapuute Ha jaBHUTE BpaHUTENM Ha COjy3HO HWMBO Ce B0BPO (hMHAHCUPAHM.
AnBokatuTe, kou paboTaT Bo Cojy3HWTe KaHUenapuu Ha jaBHM bpaHuTenu uMaat
Mp1Matba KoM Ce CopeAIMBY CO OHME Ha NpaBHULMTE, Kou paboTaT Bo KaHuenapuute
Ha jaBHOTO 06BMHMTENCTBO Bo CAJl. KoMbuHauujaTa Ha nnaTa, apyr 6eHeduumm
M TMM 3a MOA ApLUKA, BOOOMYAEHO € [OBO/HA 3a MPUBNEKYBake M WTO € ylTe
MOBAaXHO, 3@ 3a[PXyBatbe Ha BUCOKOKBANMUKYBAHU aIBOKATH.

MpoceyHaTa nnaTa Ha €fieH NMOMOLHWK jaBeH bpaHUTeN Npu NPBOTO BpaboTyBatbe
usHecysa 46 000 aMepMKaHCKM [LONapU FrOAMLIHO (CO MPOCeYeH NPeTXoAeH CTaX
oA 9 roauum).r’® TlpoceyHaTa nMoyeTHa nnaTa Ha efeH afABOKAT CO MPETXOAHO
paboTHO MCKYCTBO Off HajManKy NeT roAnHM u3Hecysa 54 800 aMepuKaHCKM aonapu
FOAMLIHO, a 3@ OHMe Co wecT rogvHu u noseke 60 300 ponapu roguwHo.76
Hokonky paboTaT npoceyeH 6poj paboTHM YaCOBM BO TEKOT Ha HefenaTa, OAHOCHO
okony 55 yaca HefleNHo, Toa 3HauM eka 3apaboTysaat okony 12 fonapw Ha yac.
Kako wTo Benat 1 TMe caMuTe, CO TakBM NPUMarba PEYMCH € HEBO3MOXHO fa ce
3aluTeaT AOBOMHO Napu, 3a bapeM Aa ce UCMiaTM AOMTOT 3a LUKONMYBaHeTo Ha
NpaBHUOT hakynTer.

74 HauuoHanHo 3apyxeHue 3a NpasHa noMolu 1 6paHuTenu, Hacoku 3a pesyntature Ha 3acTa-
nyBareTO BO KpUBUUHM NpeamMeTH (og 1995 roguna) u CtaHgapaym Ha AMepukaHckaTa ajjBo-
KaTcka KoMopa 3a Kp1BMuHa npaspfa, Obesbenysare ycnyru Ha oabpaHa (Tpeto u3faHue og
1992 roguHa).

175 Monuc Ha lMporpamuTte 3a jaBHu bpaHutenu og 2007 roguta, CneuwjaneH ussewrtaj, Ctatn-
CTMYKO 6MPO 3a NpaBOCYACTBOTO, MUHMCTEpCTBO 3a Npasaa Ha CA[L, centemspy 2010 roamHa,
NCJ 228229, ctpanmua 18.
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Bo ronem 6poj npxasu, on HoBoBpaboTeHWTe ce bapa Aa ce obBp3aT Aeka Ke
OCTaHaT HajManKy TpU FOAMHM Ha Toa pPaboTHO MecTo, MefyToa MHOry Miaau
a[lBOKATV MMAaT rofieM1 MoTEWKOTUM fla TO UCTIOUMTYBAAT TaKBOTO BeTyBatbe. U
NoKpaj cé, BO MHOTY 04 ApXXaBWTe yCreBaaT Aa MpMBIEYaT TafleHTMpaHu nyre.
TelWKMoT fen e fa ce 3a[pXKaT TaNeHTUPaHUTe Nyfe CO NPETXOAHO HaBeAeHWUTe
npoceyHu npuMatba. Cnopep 3aKoHMTe BO ApxaBaTa MHAMjaHa (Kako M BO MHOTY
ApYrv) NNaT1Te M HaLOMECTOLMTE 3a jaBHUTE DPAHMTENM Ha MNaTa UK Mo [OroBOP
3a YCNYr1 ce 40CTa CNOPeAMBM CO OHWE Ha MLLaTa BPabOoTeHW Ha C/IMUHO HUBO BO
paMKK Ha JaBHUTe 0bBMHMTeNCTBA. Cenak, rnefaHo Ha HALMOHAMHO HUBO, HUBOTO
Ha HarpagyBatbe Ha jaBHUTe HPAHMTENM HA NIaTa UM aHrAKMPaHH Mo LOroBop 3a
YCNYTW He e COOABETHO M UCTOTO € MPMUUMHA 3a FoSIeMa 3arpuMXKEHOCT BO OAHOC Ha
KBANUTETOT Ha yCyruTe Ha o4bpaHa, Kou ce HyaaT Ha 0bBuHeTHTe. !

HapmoMecTtouuTe 3a bpaHUTENIUTE KOM Ce Ha3HauyBaaT 3a CEKOj MoeiMHeYeH CyYaj
nocebHo, 3a NoTpebuTe Ha CyaereTo Unu xanbeHaTa nocTanka, No NoAgHeceHaTa
npecMeTKa Ha M3BpLUEHUTE YCIyru 1 baparbe 3a Ha[lOMECTOK Ha TpoLIouuTe, ce
npecMeTyBaaT NpeKy: afiBOKaTCKa CaaTHMHA, BOHPeOHM TPOLWIOUM U PeAOBHM
MepuoaMYHM TPOLIOLM (Kora Takeu nocTojaT).'’®

[Npawatrea Ha KOHAUKI Ha UHIepecu

Bo Hajronem 6poj cnydyaun 1 Kako WTO € Toa BO MHOTY ApYrW ApXaBu HU3 CBETOT,
a[iBoKaT1Te MOpaaT Aa Ce MPUAPXKYBAAT KOH 04peAeHU MPodecUoHaHH, 3aKOHCKH
M eTUUKM CTaHZapaM Npu paboTereTo, BO 0BOj C/yYaj, Kora ce paboTu 3a ogbpaHa
Ha cupoMaluHuTe. BoobuuaeHo, eHa 1cTa nporpaMa Ha jaBHu bpaHuTenu He Tpeba
[a 3acTanyBa NoBeKke Of eHO N1LE BO UCT NMpefMeT, kora cornacHo co Kogekcot
3a npoecroHaHa 0r0BOPHOCT, MOCTOM KOH/IMKT Ha MHTepecn.'”?

176 cTo Kako NpeTxofHOTO, CTpaHuua 18.

177 Ha npuMep, BO YeTMpUHaeceTTe OKpy3n co Hacenenue of Hag 100 000 xuTenu, Bo npocek,
jaBHUTE bpaHWTENM CO CKpaTeHo paboTHO BpeMe, KoW NoCTanyBaaT Npef KpUBUUHKUTE CYLO0BH,
3apabortysaat no 21 000 1 3a pabota fobusaat no okony 70 HOBM NPEAMETH FOAMLLHO, LITO
3HauM feka 3apabotysaat no 300$ of npegMer. JaBHuTe BpaHMTENM CO CKpaTeHO PaboTHO
BPEMe BO UCTUTE OKPY3M, KOM paboTaT Ha MONECHU KpUBUYHM U MPEKPLIOYHU NPeaMETH, f0-
6uBaaT no okony 400 HOBM NpeMeTH FOAMLIHO, WTO 3Hauu 3apaboTka of 52,505 no npegMer.
MHbopMaumja Ha JaBHO BpaHUTeNcKMOT coBeT Ha MHaujaHa, Bo: bapatbe 3a yTBpayBatbe npa-
BMfa BO BPCKaA CO CUCTEMOT Ha jaBHM bpaHuTenu Bo okpyroT MapuoH, Mpeamet 6poj 49S00-
9210MS-822.

178 CaaTHUHWTE, KOM BO MOMEHTOB MM CE WUCMNaKaaT Ha cyxbeHuTe bpaHUTENM BO JpKaBaTa
MuawjaHa usHecysaat o 30-60S no yac, kage HajroneMuoT 6poj okpy3u nnakaat 40S no yac
3a paboTa HaaBop of cyaHWua 1 50$ no uac 3a 3acTanysare npep cynoT. Bo cayyajot Ha
MHOTY a[JBOKaTH, OBUe U3HOCK e[iBaj 1 MOKpUBAAT KaHLenapuckute Tpoouu. OBoj cTaHAAPA,
WCTO TaKa, NpeAB1ayBa Ha bpaHUTeNOT, Ha HeroBo bapatbe, fia My Ce UCTNaT1 MeceyeH Hafo-
MeCTOK, HAMeCTO [ia YeKa Ha UCrnaTa Ha KpajoT, Kora CyyajoT ke buae 3aBpLUeH.
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Cnopep cTaHaapaumTe Ha AAK, foroBopuTe 3a oibpaHa Ha CMpoMalLHUTe He Tpeba
[a coapxaT oapenbu kou 6u Moxene fa Npeam3BMKaaT KOHGIMKT Ha MHTepecH
nomery no6aByBayoT Ha ycnyrute u knueHtute (AAK ctangapa 5-3.2(8); YnatcTso
[I-13 Ha HauuoHanHoTo 3apyxeHue 3a npaBHa nomow u bpaHutenu (H3MMD)).
Mo>XXHWUTE NOTeHUMjanHM KOHIMKTH BKNYUyBaaT: MPUHYAyBatbe Ha AobaByBaunTe
Oa NnaKkaaT 3a UCTparu, BelTauera, NPenucu 1 ApYru yciyru UM UcTuTe aa ce
MPECKOKHAT, HO 1 [1a He B1aaT BKNyYeHU BO JOrOBOPOT; LOKONKY He ce 0be3beam
[eKa MexaHU3MUTe 3a pa3peLlyBatbe Ha eBEHTYaNHM KOHQIMKTU CUTYaLMM COLPXKaHU
BO [IOTOBOPOT HEMa [1a AejCTBYBaAAT Kako (DMHAHCUCKM AeCTUMYNALMM 3@ MOBNIEKYBakbe
Of UCTWOT; M HaBeyBake Ha afiBOKATOT [1a Ce OTKAXXe 0y HEKOM NpaBa Ha KNIMEHTOT,
Of NPUUMHM KOM He 0flaT BO NPUIOT Ha Hajpobpute MHTepecK Ha knueHToT (AAK
Crangapa 5-3.3(6)(vii)(x); H3MMB YnatcTeo llI-13).

Co uen, ga ce HagMWHe NOTEHUMjaNHUMOT NPobneM Ha KOH(IMKT Ha MHTEpecH,
HeKou Apxasw, Kako Llopuuja, Ha npuMep, MMaaT BpaboTEHO COBETHWUUM 3a
KOH(NIMKT Ha MHTepecH, Bo MoCebHM KaHLenapuu 3a KOHGAMKTH BO ofbpaHaTa.
OcTaHaTuTe, Ce MOTNMPAAT Ha PELLEHUETO Ha Ha3HaYyBake Ha NoCebHM He3aBUCHM
a[IBOKaTH, 3@ pa3pellyBatbe Ha NpallatbaTa Ha KOH(IUKT Ha MHTEPeCH U NpeKkyMepHa
paboTa. be3 pasnuka 3a Koe peweHue ce paboTH, O HyXKHa BaXHOCT € BaKBUTE
MPaBHULM 3a KOH(IMKTHU CUTyauuM Aa paboTaT BO pasnMuHa KaHuenapuja of
jaBHUTE GpaHUTENH, KOM Ce Ha3HauYeHM fa 3acTanyBaaT pasfMyHU 0OBUHETH N1La
BO UCT NpefAMeT. BakBMOT cuCTeM 3a COBETyBake BO KOH(MKTHU CUTYaLmm Tpeba
Aa bupe v cooaBeTHO (hMHAHCHPaH, WTO € AOMKHOCT Ha ApXKaBaTa UK Koj buno
APYT OpraH Koj ro BOCMOCTaBU UCTUOT.

I'Ipernen Ha cneuujanmupal-lme CUCTEMU BO PETMOHOT:
CI'IeU,MjaHEH CMUCOK BO XpBaTCKa 3a NnoCtaByBakhe afBOKaTHU no CHY)K6EHa
AOJDKHOCT BO nNpeaMeTH 3a BO€HU 3/1I0CTOPCTBa

Cnyx6eHaTa opbpaHa belle npeaMeT Ha cneumjanHo HabbyayBatbe M KPUTHKA
BO NMpeJMeTHTe 3a BOEHM 3710CTOPCTBA, 63 pasnuka fanu ob6BUHeTUTE uLa ce
MPUCYTHU MK UM ce cyam Bo oTcycTBo. Cenak, MMajKu NpeABUA feKa OAroBop-
HOCTa Ha cy)xbeHnoT bpaHuTen e noroneMa Kora Ha 06BMHETHOT My Ce Cyau BO
OTCYCTBO, Ha OBMe cy4au belue nocBeTeHo NocebHO BHUMaHWe NpU HUBHOTO
cnefetbe oA cTpaHa Ha KaHuenapujata Ha OBCE Bo 3arpe6. PesyntaTtoT Ha
TaKBOTO Cliefiete Ha MpefMeTUTE MOKaXyBa Aeka OpaHuTenute, kou bune

79 MornepHete ja, Ha MpuMep, BocrocTaBeHaTa npakca Bo by Xemnwwup Bo ,3akoHu, Hacnos
LIX, Mocranysatbe BO KpuBMUHM NpeaMeTy, Mornasje 604-B:3%
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Ha3HaA4YeHM [a 3acTanyBaaT 0OBMHETH BO CNOXKEHU NPeAMETH, YecTo HeMane
[OBOSIHO MPAKTUYHO MCKYCTBO, KAaKO M COOABETHM TEOPETCKM Mo3HaBaka M
efyKauuja Bo cchepaTa Ha MeryHapOAHOTO XyMaHUTapHO npaso. Kako nocne-
[MLA, KaKo peaKLmja Ha 3arpuKeHoCTa 3a HeedeKTUBHOCTA Ha o6 paHaTa, Koja
MM Ce AaBa Ha 0OBMHETUTE 3a BOEHM 3/10CTOPCTBA, KOH KpajoT Ha 2008 roguHa
MWHKUCTEPCTBOTO 3a NpaBAa M3roTBM CIMCOK Ha aiBOKATH, KOU U3jaBue MHTepec
Aa buaaT HasHayeHu o CYAOT M Aa paboTaT Ha Tve npegMeTH. BpxoBHMOT cya
ro nofenu cnucokot ao cute lpeTcefaTenn Ha OKPYXXHUTE CYLOBM, MAKO
cyaumuTe He 6una 0b6Bp3aHM aiBOKATOT Aa ro b1paaT of, 0BOj CNMUCOK. ABOKaTUTE
KOM Ce Halu/ie Ha CMUCOKOT M3jaBuie [eKa Beke ro nocefyBaat noTpebHOTO
cneundUUYHO UCKYCTBO UM ieKa Ce MOAroTBeHM Aa buaaTt cooaBeTHO 0byueHm.
Hajronemuot 6poj afiBokaTi 0f CMMCOKOT HEMase JOBONHO MCKYCTBO M paboTene
BO 3arpeb, Nna Taka, HEKOW 0f CYLOBUTE HAZBOP OA MMABHUOT rpaf, KoM UMane
npeAMeTH 33 BOEHM 310CTOPCTBA, BOOMIUTO HEMase U UMane CaMo HEKOJKY
afIBOKATU Ha COMCTBEHMOT CMMCOK CMOpef, MeCHaTa Haf/eXHOCT Ha CYAOT.
BakBuTe cnucoum ro npetcraByBaaT caMo NpBMOT YeKop BO obMAoOT aa ce
HaManat epeKTHUTe Ha HeCOO/IBETHA MM cnaba oabpaHa BO ClyyanTe Ha BOEHU
3/10CTOPCTBA, HO MOTPEBHM U Ce U ApYTY OMONHUTENHU MepKu. EaHa no3uTuBHA
pabota ce cnyun Bo 2008 roauHa, BO efieH NpeMET 3a reHouMa, Kaje noseke
00BMHETH MMaa 3aeHUUKM BpaHuTeN, WTO Helue NPOMEHETO M Ha CeKOj 0OBMHET
My belue NocTaBeH COMCTBEH bpaHuTeN.

q)paHI.IYCKM mopen

CuclieM Ha Ha3Hayysare

(®paHLCKMOT CMCTEM 33 NpaBHa MOMOLL MM [J03BONYBA HA KOPMCHULMTE CaMuTe
Aa ro u3bepaT 6paHUTENOT Koj ke UM buae nocTaBeH Mo cnyx6eHa AOMKHOCT.
Otkako bpaHuTenoT ke buae M3bpaH o4 CTpaHa Ha KNMEHTOT, aABOKATOT M3rOTBYBA
cnyxbeH [OKYMEHT Co Koj ro npudaka TakBOTO Ha3HauyBatbe, a KOPUCHWUKOT
noToa MCTMOT ro AOCTaByBa [0 OMPOTO 3a NpaBHa MOMOLL, 3ae4HO CO OCTATOKOT
oA cBoeTo bapatbe.'®’ Bo cekoj cnyyaj, LOKONKY 06BMHETMOT caM He ro u3bepe
CBOjOT bBpaHuTen, Toraw 6paHUTeNnoT Moxe Aa buae mocTaseH W no M3bop Ha
AnpokaTckata KoMopa. Bo obata cnyuaja, agBokaToT MMa NpaBo Aa ro oabue
Ha3HauyBaHETO BO CBOjCTBO Ha OpaHMTEN, BO KOHTEKCT Ha laBatbe NpaBHa MOMOLL.

180

MorneaHete ro uneHot 75 o hpaHLlyCKMOT 3aKOH 3a NpaBHa MOMOLL.
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EAMHCTBEHMOT UCKNTYYOK € CNyYajoT Kora bpaHUTENOT ro Ha3HauyBa NpeTceAaTenoT
Ha ABOKaTCcKaTa KOMOpa MM Ha CYfloT, Cnopef cucteMoT Ha commission d'office
MNK NOCTaByBatbe MO Cy)X6eHa LOMKHOCT, NpeKy Koj ce obe3beaysa cooaBeTHa
npaBHa MOMOLL 3a CUTE ML KOM He NMO3HABAaT HUTY efleH afBOKaT M He ceKorall
ce cMpoMaluHu. Bo TMe cnyyau, HasHauyBatbeTo bpaHuTen ce cMeTa 3a 06BpCKa Ha
»JaBHa [IOMXHOCT", 3a WITO CBOja COTMACHOCT [laBaaT CUTe afBOKATU MPU [1aBaHETO
3aKneTBa, npep fa buaat npuMeHu Bo afiBokaTypata. Cnyx6eHoTo Ha3HauyBatbe
He MoXe fla buae onbueHo, b6e3 AaBarbe Ha COOMBETHO OMpaByBatbe, OAHOCHO
objacHyBare.’® HagoMecToKoT 3a paboTa Ha BakBM CNydyau ce peanusupa Ha
HaAYMH KaKO LUTO e Npe/iBUAEHO BO TapuduTe 3a NpaBHa NOMOLL.

['pynaTa Ha afiBOKaTH, KOM My CTOjaT Ha pacnonarate 3a U3bop Ha npeTceaaTenot
Ha AfBoKaTCKaTa KOMOpa 3a C/lyYaM Ha NpaBHa MOMOLL e OpraHu3MpaHa UK Kako
CMMCOK Ha A06POBOMLM — KaKo BO C/y4ajoT Ha MOroieMUTe rpafoBH, KaKo LTO ce
Mapu3 unu JIMOH - MK BP3 OCHOBA Ha CMMCOK Ha CWUTe OBIACTEHM afiBOKATH CO
NMUEHLA Ha afiBOKaTCKaTa KOMOPA, 33[0/MKEeHa 33 KOHKpeTHaTa MeCHa HaJJ1eXXHOCT
(Bo noManuTe rpagosu). Bo ocHoBa, BakBaTa pasniMka MOCTOM 3aT0a LTO MOManuTe
OrpaHoLM 04 KOMOpUTE, eJHOCTaBHO NMOPaAM OrPaHUYEHUOT 6Poj Ha UNIEHOBH, He
MOXaT fja CM Ao3BoniaT nocebeH cnmcok co gobposonum. Bo Mapus, ocobeHo kora
ce paboT1 3a KpMBUYHM MpeAMeTH, aaBOKaTMTe, Kou npucakaaT ciyxbeHo fa
nocTanyBaaT Mo KPpUBUUYHM NpeaMeTH, MopaaT Aa 3aBpLuaT U MHTeH3MBHa 0byKa 3a
KPMBMYHO MpaBo, Nped Aa 6uaaT CTaBeHW Ha CMMCOKOT Ha [o6poBoNLM, KoM ce
nocTaByBaaT 3a bpaHuTeNM No ciyxbeHa [OMKHOCT. ¥

Keanugukayuu Ha ageokaltiuiie

MoTpebHuTe KBanuchmKauum WTo Tpeba Aa rv noceaysaaT afBoKaTHUTe, Kou paboTat
Ha KPUBUYHM NPeMeTH, Ce Pa3/IMKyBaaT BO 3aBMCHOCT Of MHTEPHUTE MPOMUCU U
npaBuWa Ha KOHKPETHaTa KOMopa 1 Hej3uHaTa roneMuHa. Kako wro betle nocoyeHo
norope, BO CYACKM HaANeWwTBa, KaKo WTo e oHa Bo [Napus, cnyxbeHuTte bpaHuTenu
Ha [,obpoBOMHA OCHOBA MOpPA Aa MMHAT HU3 0beMHa obyka 3a KPUBMUYHOTO MpPaBo,
npen Aa 6uaaT nocTaBeHM Ha CMMCOKOT Ha fobposonuu. Of apyra cTpaHa, BO

181 Ynen 9 o dhpaHLLyckmoT 3aKoH 3a pedhopMa Ha ofpefeHu NpaBHU U Cyacku dyHKLMK, (Loi
n°71-1130 du 31 décembre 1971 portant réforme de certaines professions judiciaires et ju-
ridiques) Bo Koj ce HaBeayBa fieka ceKoj bpaHuTes, HasHaueH COrnacHo Co CUCTEMOT Ha com-
mission d'office, He Moxe ma ro ogbue NpeaMeTOT LOKOMKY HErOBOTO OMpPaBAyBatbe WM
CcnpeyeHoCT He buae NOTBpAEHa Of CTpaHa Ha NpeTcefaTenoT Ha AABOKaTCKaTa KOMOpa MK
npeTceaaTenoT Ha CyfoT. 3a AONONHUTEHM MHChOPMALMKM 3a OBa Npallatbe, MornefHeTe
craBosuTe 36 1 51- 54, o Déontologie de l'avocat, PejMong MapTu (Raymond Martin), 9-1o
u3pganue o 2005 rogmHa.

MorneaHete ja TexHWuKaTa [OKYMeHTauuja Ha [MapuckaTa afiBokaTCcKa KOMOpa 3a npucran
[0 npasaarta, of jaHyapu 2007 roguHa, Koja MOXe [la ce Hajfie Ha (paHLYCKM ja3uK Ha agpe-
cara http://www.avocatparis.org/avocats_service/PDF/Presentation.pdf.

18]
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C/y4ajoT Ha KOMOPHTE, KOM MMAAT eAMHCTBEH 30MPEeH CNMCOK Ha aBOKATH, CO LieN
[ He ce 3arpo3u KBanuTeToT Ha oabpaHaTa Kora bpaHuTeNuTe Ce Ha3HauyBaaT Mo
cnyxbeHa [LOMKHOCT, NpeTceAaTeNoT Ha aBOKaTCKaTa KOMOpA MOXe Aia Ha3Hauu
»MOUCKyCeH" afiBoKaT, Koj b1 paboTen 3aegHo Co Apyr, MOMasKy UCKYCEH Kofera.
McToTo e ywTe NOTOYHO BO CNyyaj HA CEPUMO3HM W CNOXEHW OOBMHYBaHba M/MNM
TeLKW KpuBUYHM Aena.'® Cenak, cé ywTe He e npucaTeH eUHCTBEH UK hopManeH
MpucTar, BO OAHOC Ha fepMHMPAHLETO Ha AMHCTBEHM KBAIMTATUBHMU M KBAHTUTATUBHM
PaH1LM 1 YCNOBU, BO OAHOC Ha NOTpebHUTe KBanUuKaLmK Ha bpaHuTenuTe no
cnyx6eHa JOMKHOCT.

Haépagysarbe Ha ageokaliuilie

Bo paMku Ha LienocHaTa MM aenyMHa npaBHa NMoMol (3a Koja niaka apXasarta),
a[lBOKaTMTe Ce MnakaaT nocebHO 3a cekoe MOeAMHEYHO NMpe3eMeHO MPOLECHO
[ejCcTBMe, COrNTaCHO CO CTPMKTHO YTBPAEH M NpeLmn3eH LLeHOBHMK. YKa30T, Co Koj ce
perynupa afBOKaTCKaTa CTPyKa ro perynuMpa HarpagyBareTo Ha MpoLecHUTe
OejcTBuja cnopep unités de valeur - ogHOCHO noeHw.'® BpefHoCTa Ha efleH NoeH,
u3paseHa BO eBpa, Ce YTBPAYBA CeKoja rofuHa, Npeky 3aKOHOT 3a jaBHO
(b1HaHcucpatbe. MerfyToa, BpeHOCTa Ha MOEHOT, BO KOHTEKCT Ha NOCTankuTe BO
Kou ce obe3benyBa aenyMHa npaBHa nomolu, Bo M3Hoc of 22,50€ og 2007 rogunHa'®
€ pa3NnyHa, Bo cropeaba co OHaa 3a LieslocHa npasHa nomold. [lononHUTeNHo, BO
CNyYaj Ha LieNloCcHa NoMoLL, BPeAHOCTa Ha MOEHOT Ce Pa3NIuKyBa Of eAHa NoKaNHa
afBOKATCKa KOMOpa [0 ApYra, BO 3aBMCHOCT 0f, Ba)KHOCTa WITO NpeaMeTuTe Ha
rMpaBHa MOMOLL ja UMaaT BO PaMKM Ha LieNIOKYNHKUOT obeM Ha paboTa 1 aHraXMaH
Ha uneHoBMTe Ha KoMopaTa. Ha npuMep, eneH noeH npy obe3beyBatbe Ha LienocHa
npasHa nomow Bo [Mapwu3 Bpeamn 22,84 €, nopeka Ha NofpavjeTo Ha KOMopaTa BO
OpneaHc, uctvot Bpeau 24,20 €.1%

Kako npumep, aaBokat og Mapuckata koMopa Ke buae nnateH co puKCeH U3HOC 0f
1 142 € 3a paBatbe NpaBHa NOMOLI Ha 0OBMHET, BO TEKOT Ha MCTpaXkHaTa (hasa 3a

183 MornepHete Dossier: métier d'avocats, Letudiant.fr, koe Moxe fia ce Hajie Ha dpaHLyCKu
jasuk Ha agpecata http://www.letudiant.fr/metiers/metiers-davocats-comme-dans-les-
series-tele-18828/idee-recue-n4-les-avocats-simpliquent-corps-et-ame-dans-leurs-affaires-
14761.html.

184 MornegHeTe ro BO LENoCT dpaHLycKuoT YKa3 3a NpaBHa MoMolLL.

18 MornepHete ro [enot 2 og CoonwTeHneTo Ha MMHUCTEPCTBOTO 3a NpaBfaa, BO BPCKa CO KBa-
n1dmkyBaHocTa 3a npasHa noMol (Circulaire du SADJPV du 29 décembre 2006 relative au
montant des plafonds de ressources, des correctifs pour charges familiales et des tranches
de ressources pour l'admission a l'aide juridictionnelle en 2007. - Revalorisation du montant
de l'unité de valeur), koe Moxe ma ce Hajoe Ha (hpaHUYCKM jasWK Ha ampecata
http://www.textes.justice.gouv.fr/art_pix/boj_20070001_0000_0004.pdf.

186 MornegHete ro MuHMcTepckoTo CoonuTeHue 3a LienocHa NpaeHa noMold (Arrété du 28 décembre
2006 fixant la majoration des unités de valeur pour les missions d'aide juridictionnelle totale).
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HaBOAHO M3BPLIEHO KPMBMYHO Aeno (WwTo ogroBapa Ha HajManky 50 moenu) mnm
182,72 € 3a 3acTanyBatbe Ha 06BMHET, BO TEKOT Ha poumiuTe npep MNpeKpLioyHroT
cyn unu TpubyHanoT 3a ManoneTHu nuua (HajManky 8 noenu). Bo cneumjantiu
OKONIHOCTM Ce UCNNaKaaT U AOMONHUTEIHU XOHOPapH, Kako, Ha NpuUMep, BO CNyJaj
Ha JOMNO/HUTENEH IeH Ha POUMLLTE MMM 3 NPOLLECHU 1ejCTBM]a, KO NPeABUAYBaaT
naTyBake, Kako, Ha MpUMep, NoceTa Ha HeKOja MHCTUTYLIM]a, KOja Cce Haora HaJBop
Of TepuTOpMjaTa Koja ja MoKpMBa CyAOT Kafe ce MocTanysa no npeaMeTor.

Ogpegba 3a KOHAUKIL Ha UHITiepecu

Kako 1 octaHaTWTe afiBOKaTH, KOM ce 06BP3aHM CO eTUUKMTE MpaBMa KoM BaxaT
3a npochecujaTta, bpaHuTenuTe no cnyxbeHa LOMKHOCT MOpaaT Aa ro oabwujaT unm
[ia Ce MoBJIeYaT Of CEKOj MpeaMeT Koj MoXe Aa AoBefe [0 KOH(IMKT Ha UHTepecK
noMery HUBHUTE KNueHTH.'®” BakBaTa 3abpaHa ce ofHecyBa M Ha afiBOKaTUTE KoM
paboTaT BO MCTa afiBOKATCKa KaHLienapuja. 't

- MEI"YHHPOAGH mMoAen Ha KpUMBUYHA HagNne)XXHOCT

3a pa3nuka of ApYruTe CUCTEMM OMMLIAHM Morope, Cy)XBeHOTO Ha3HauyBake
6panutenn npen MKCIJ ce oaBMBa eAMHCTBEHO MpeKy CTPYKTypaTa 3a NpaBHa
nomolw.'® MpetriocTaBkata Ha TpubyHaNoT M Kako NocieAmLa o Hea, NpoLeaypanHuTe

87 MornepHete ro uneHoT 7 o Yka3oT 3a agBokaTcka etuka (Décret n°2005-790 du 12 juillet
2005 relatif aux régles de déontologie de la profession d'avocat). MornegHete ro u uneHoT
3.2. o ETMUKMOT KoZieKC Ha eBpOMCK1Te afiBOKaTH, ycBoeH o COBETOT Ha a[iBOKATCKMTE Ko-
MOpM 1 NpaBHK 3apyxeHuja Ha EBpona (CAKIM3) Ha 19 Maj 2006 rogmHa. Bo nctmor, Bo Bpcka
CO KOH(/IMKTOT Ha MHTEPECH, € HaBeeHO CefHOBO:

»KOHAUKT Ha MHTepecK

3.2.1. EpeH agBokaT He cMee ja COBETYBA, 4a 3aCTanyBa MM Aa NocTanysa BO MMe Ha ABajua
MNK NoBeKke KNMEHTU BO MCTa MpaBHa paboTa, AOKOMKY NOCTOM KOHMKT WM 3HAUMTENEH
PU3MK OfI eBeHTYyaneH KOH(MKT, Mefy MHTepecuTe Ha TUe KIMEHTU.

3.2.2. ABokaToT MOpa [ja npecTaHe fia paboTi 3a ABajuaTa MM MOBEKETO KNMEHTH, Kora Ke
[0jae 00 KOHMKT Ha MHTEPecK MoMery KIIMEHTUTE M CeKorall Kora MoCToM pUsMK of HapyLuy-
Batbe Ha MerycebHaTa goBepba MM BO Clydan Kora MoXKe [a e 3arpo3eHa He3aBMUCHOCTA Ha af-
BOKATOT.

3.2.3. AnBokaToT MOpa Aa ce BO3APXKM U Off 3acTanyBake Ha Koj 61no HOB KNMEHT, LOKOJKY
MoCTOM PU3MK 0[] HapYLUyBake Ha foBepbaTa, Koja BO a[jBOKATOT ja MMa HeKoj NnopaHelleH
KIMEHT, [OKOJKY MH(OPMaLMUTE WTO W MOCeyBa afjBOKATOT BO BPCKA CO MOPaHeLHWOT
KnueHT, b1 Moxene ga My obe3benat HeCooaBeTHA NPeLHOCT Ha HOBMOT K/IMEHT.

3.2.4. Bo ciyyan Kora afBokaTuTe paboTat BO 34pyxeHue, cTasosute 3.2.1 no 3.2.3 og
Morope, BaXaT M ce NMPUMEHNMBM M 3@ CAaMOTO 3APY)XXEHWe U CUTe HeroBM UNeHoBK.”

188 MornegHete ro uneHoT 7 of YKa3oT 3a afIBOKaTCKaTa eTuKa. 3a noseke uHAOpPMaLMK, No-
rnefHeTe ro NPeTxoAHo nocoyeHoto of PejMoHa MapTuH (Raymond Martin), ctas 52.

% Mornepnterte ro Mpasunoto 45 op MpaBUAHKKOT 3a NocTanka v fokasu Ha MKCIJ: ,,Cekoralu
Kora Toa e BO MHTepec Ha NpaBpaTa, ke M buae nocTaBeH bpaHuTen no ciyxbdeHa AOMKHOCT,
Ha OHWe 0COMHUYEHM UM 0OBMHETM NIMLIA KOM HeMaaT A0BOJIHO CPeACTBA Aa NiaTaT 3a yciy-
ruTe Ha TakoB bpanuTen.” MorneaHete ro u uneHot 1(A) og [MpekTvBaTa 3@ NOCTaByBatbe af-




yekopu, Kou b1 crefene noHataMy, ce fieKa ako 06BMHETUOT MMa AOBOJSIHO CPef-
CTBa 3a [la NNaTi 3a CBojaTa ofibpaHa, Toj HajBepojaTHO 61 6un 1 Bo cocTojba Aa
cu opbepe npuBaTeH bpaHuTen. UcToBpeMeHo, 06BUHETUTE Ha KOM MM € MoTpebHa
(bMHaHCHCKa noMol, MoXaT aa nobapaat og TpubyHanoT ga usspwu M3bop Ha
cnyx6eH bpaHuUTen U UCTOBPEMEHO fia MNaTH 3@ HErOBUTE UMM Hej3uHKTe ycnyru.

MKCI1J nocepysa ywTe efiHa cneundguUHOCT, a Toa e haKToT feKa MoxXe fia buae
Ha3HaueH LieNoKyneH TMM Ha CTPYYHM NiULLa, KOj 61 ce cocToen of rnaBeH bpanuTen,
MOMOLWHKK H6paHWUTeN, NPaBHU AaCUCTEHTH, UCTPAXMTENU U PAKOBOAMTEN Ha
npeametot.!?! CeTo 0Ba e onpaBAaHO CO CEPMO3HOCTA M CNIOXEHOCTa Ha NpeaMeTuTe
Mo Kou noctanysa XalK1oT TpubyHan.

Cuclliem Ha Ha3HaYy8ae

Bo TpubyHanoTt ce BoaM CNMCOK Ha KBanuMMKyBaHU afIBOKAaTM KOM MMaAaT MpaBo
Oa 3acTanyBaaTt obBuHeTM nuua npen cypoT. OTkako u chopManHo Ke bupe
nopiHeceHo Hapatbe 3a NpaBHa NMOMOLL M UCTOTO Ke bufe NpucaTeHo 0/ CEKPEeTapoT,
Ha 06BMHETMOT Ke My b1le 0BO3MOXEHO Aa M3BPLLUM M360p Ha aIBOKAT O[] CMIMCOKOT,
Koj ro uMa noaroteeHo TpubyHanot.'”? OTkako Ke 6uae HasHaueH, rMaBHUMOT
6paHuTen ro hoopMmpa CBOjOT TMM Ha ofibpaHaTa, Koj BOobMUaeHO ce COCToM of
ylwTe efleH afiBOKaT, MPaBHU aCUCTEHTH, UCTPAXKMUTENM, KAKO M PAKOBOAMTEN Ha
npeaMetoT.!?3

Keanugukayuu Ha ageokaltiuiie

Ycnosute 1 6apatbaTa ce NofefHaKBM, KaKo 3a aflBOKATUTE KOM Ce aHraXnpaHu
MPUBaTHO, TaKa M 3a OHME KoM ce M3bpaHu M MOCTaBEHW Of CMMUCOKOT Ha
Cekpetapujatot. Cnopeg Npasunoto 44 og MNpaBUAHKUKOT 3a NOCTanKaTa v JOKasuTe,
3a Aa ce nojasart npep TpubyHanoT aaBoKaTHTe MOpaaT Aa 3a40BONAT OfpeLeHH
bapatba M yCNoBM, BKIyYyBajKM M U CNedHMBE: a) fa MMaaT 4o3Bosa 3a paboTa
KaKo aJiBOKaTH BO HeKoja Ap)KaBa Unu Aa paboTaT Kako YHUBEP3UTETCKM Npochecopy
no npaso; 6) TeyHo Aa ro 36opyBaaT M fa ro MMLWYBaaT UM hPaHLYCKMOT UK
AHTTIMCKMOT ja3uK; B) Aa MMaaT HajMasKy cefyM rofyHu COOABETHO MUCKYCTBO Ha
paboTa Kako cyauu, 0b6BMHMTENM, afiBOKATU MM OMWITO 3€MEHO BO KPUBMUYHM

BOKAT Ha oibpaHara: ,[...] CucteMoT Ha nocTasyBatbe bpaHuTeny Bo TpubyHanot ce obuaysa
na obesbeam npasHa MoMow 3a PUHAHCUCKM HECOCOBHNUTE OCOMHMYEHM MM 0BBUHETH
NMU3, Ha Hajed1KaceH, eKOHOMMUYEH M MPaBMUYEH HAUMH, CO Lie/ Aa Ce 3alTMTaT NpaBaTa Ha
OCOMHMYEHUTE U 06BMHETUTE NuLa cornacHo co CTaTyToT u MpasunHukor. [...]*

19 TornegHeTe ro A€NOT 3a HajueCTo NOCTaByBaHMTE Mpallakba BO BPCKA CO 04bpaHaTa, Ha Beb-
ctpaHuuata Ha MKCIJ Ha agpecara http://www.icty.org/sid/157.

1 MornegHeTe ro uneHot 16(a) op MpexTvBaTa 33 NoCTaByBatbe afiBOKAT Ha ofbpaHara.

192 MornegHeTe ro [enoT 3a HajuecTo NoCTaByBaHMTe NpaLuakba BO BPCKa Co o4bpaHata, Ha Beb-
cTpaHuuaTta Ha MKCIJ Ha agpecarta http://www.icty.org/sid/157.
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MocTanky; M aa ce pabot 3a LA CO BUCOK MOpaJt M IOCTOMHCTBO UTH.'? Bo UCKyunTenHu
CNyyau, CEKPeTapoT MOXe [a OANYYM, KaKo MOMOLIHMK Aa Ha3Hauu afiBOKaT, KOj
He MocedyBa COOABETHO 3Haewe Ha Koj 6uno of ABata ciyxbeHu jasuuu Ha
TpubyHanoT, MeryToa OA/MYHO TO BNajee ja3uKoT KOj Ce roBOpPYM Ha TepuTopHjaTa
Koja € npeMeT Ha HafNeXHoCT Ha TpubyHanot.'”

Haépagysarbe Ha ageokalliuilie

Opn 2004 roguHa HaBaMy, BOCMOCTaBeH € CUCTEM Ha ,30MpHa cyMa“, co uen Ha
TMMOT Ha oabpaHaTa a My ce OBO3MOXM norosieMa hieKCMOUIHOCT Npu npoLe-
HaTa Ha 06eMoT Ha paboTaTa, Bo cnopefba co peLeHUeTo o NPETXOAHUOT CUCTEM
3a MakcuMarnHa pacnpegenba Ha paboTHM YacosM, KOM ce Mnakaa no UKcHa
caaTHuHa. TakBaTa 36bMpHa CyMa, Koja ja ucnnaka TpubyHanot, e npeapuaeHa 3a
MOKpMBatbe Ha TPOLIOLMTE 3a XOHOPApOT Ha FNaBHMOT BpaHWUTeN, MOMOLIHMKOT

193 MornepHete ro uneHot 16() oa [iMpekTvBaTa 3a MOCTaBYBatbe afBOKAT Ha oabpaHaTa.

194 MornepHere ro MNpasunoto 44 (A) oa MpaBUnHMKOT 3a NocTanka 1 gokasu Ha MKCIJ: «[...]
(A) BpaHuTENOT, KOj Ke ro aHraXmpa 0COMHMUYEHOTO MM 0BBUHETOTO JIMLIE, € [IOMKEH LTO Nobpry
[ ro A0CTaB1 CBOETO OMOJIHOMOLUTYBakE A0 cekpeTapoT. OCBEH BO ClyyauTe Kaje LWTO COBETOT
BeKe JoHeN of/yKa, COrfacHo co NpasuoTo 46 unu 77, Ke ce cMeTa Aeka OpaHUTeNoT e KBanu-
(h1KyBaH fia ro 3acTanyBa OCOMHMYEHWUOT MK OOBUHETMOT, JOKOIKY CEKPETAPOT € YBEPeH:

(i) meka Toj MnKM Taa MMa 403BONA 3@ afiBOKATCKA Npakca BO HeKoja ipXKaBa MM € YHUBep-
3UTETCKM Npochecop Mno Npaso;

(i) nexa nMcMeHo M ycMeHo 106po Bnaaee Co efieH of ABaTa cyx6eHu jasuum Ha Cypor,
OCBEH aKO CEKPEeTapOT OLieHM [1eKa e BO MHTepeC Ha NpaBAaTa Aa ce OTCTanu Of 0BOj KpUTe-
PMyM, KaKo LTO e npeaBuaeHo Bo ctasoT (b);

(iii) ;a vMa ypeaHo YNeHCTBO BO 3APYXKEHWETO Ha bpaHuTeNu, Kou nocTanysaat npes Me-
fYHapOAHMOT Cyf, NPMU3HATO Of CTPaHa Ha cekpeTapoT Ha CyaoT;

(iv) ma He e ocyayBaH MNM Ha He My e M3peyeHa HeKoja ipyra AMCLMNIMHCKA MepKa Bo pe-
NeBaHTHA AMCLMMAMHCKA NOCTanKa NPOTUB HEro MK Hea, Npef [LOMaLlHWU UK MefyHapOoaHH
aBTOPUTETH, BK/TyUyBajKu M NOCTarKa BP3 0CHOBA Ha MpodecnoHanH1OT KoaeKc Ha bpaHuTe-
nuTe, KoM nocTanysaat nped MefyHapo4HUMOT Cyf, OCBEH [IOKOMKY CEKPeTapoT OLieHM AeKa
BO [lafieHWUTe OKOJHOCTM, UCKNYYYBarETO Ha KOHKPETHUOT bpaHuTen b1 NpeTcTaByBano He-
NponopLMOHaHa MepKa;

(v) ma He e ocyayBaH BO HEKOja pefieBaHTHa KpMBMUYHA MOCTanKa;

(vi) BO TEKOT Ha M3BpLLYBaHETO Ha CBOjaTa Npodeckja UM Ha APYr HauMH, 4a He Ce ofHe-
CYyBaN HEYECHO MM Ha Koj BUNo apyr HaumH, Koj 61 MoXen fa 3HauM AMCKpeamTauMja Ha
6paHuTeNnTe, KOj MOXE [1a HaHeCe LUTeTa Ha CMPOBeAyBatbEeTO Ha NpaBAaTa MM MOXe fa ja
Hapylwu foBepbaTa Ha jaBHOCTa BO MefyHapoHHOT Cy [, MM BO CMPOBeyBakeTo Ha NpaBaaTta
WMNK Ha Koj B1o Jpyr HauMH ro HapyLwyBa yrnefoT Ha MefyHapoAHUOT CyA; U

(vii) meka Bo BpCKa CO CBOMTE KBanMMMKaLMK 1 NMOA0OHOCT 3a BpLUEHe Ha [OMKHOCTA Ha
6paHuTen, HeMa fafieHo NaXKHW NoJaaToLM MM NMoATOLM, KOM CO3AaBaaT MorpellHa CmKa,
O[AHOCHO [ieKa HeMa COKpMEHO KaKeu 6170 pefieBaHTHM nogaToum.”

MorneaHete ro u uneHot 14(A) o [MpekTvBaTa 3a NOCTaBYBatbe afiBOKAT Ha oabpaHaTa.
1% TMornepHerte ro uneHot 14(B) o [IMpekT1BaTa 3a nocTaByBatbe aABOKAT Ha ofbpaHaTa.




90

BpaHuTeN, XOHOPAPUTE HA MPABHUTE MOMOLIHULM, UCTPAKUTENUTE, KAHLLENAPUCKUTE
TPOLIOLM, aAMUHUCTPATUBHUTE TPOLLIOLM M KOHCYNTAHTCKUTE XOHOpapH. %

OBMe 36MpHM CYMM Ce pa3NIMKyBaaT BO HUBHWUOT M3HOC, BO 3aBMCHOCT off (ha3aTa Ha
rnocTankaTa M CNOXeHoCTa Ha npegMeTtoT. Ha npuMep, ooKonky ce pabotu 3a
NpPeTKpMBMYHA ha3a Ha NpeaMeT 0f MPBO HABO Ha CNTOXEHOCT (LUTO 03HauyBa AeKa
ce paboTK 3a TeXOK NpeaMeT), TUMOT Ha oabpaHaTa Ke [0bMe Ha pacronarake
cpepactBa Bo u3Hoc o 136 810€, nopeka, mak, BO C/ydyaj Ha npeaMeT of TPeTo
HWBO (HajBMCOKO HMBO Ha TeXWHa), oabpaHaTa ke fobue 382 827€. [lononHuTeNHo,
WITO ce oAHecyBa A0 (ha3aTa 3a BpeMe Ha CaMWUOT CyACKM NpoLec, TUMOT Ha
opbpaHaTa fobvBa MeceyeH u3Hoc of 28 738€ 3a npeaMeT o[y NPBO HUBO M U3HOC
og 40 738€ 3a npegMetv o TpeTo HMBO.'Y’

KoHehnuk i Ha uHltepecu

3a Ja ce crnpevat KakeM 6uno KoHMIMKTU Ha MHTepec, [paBUAHMKOT 3a mo-
ctankute Bo MKCI1J nponuwysa geka efieH bpaHWUTeN He MOXe UCTOBPEMEHO fa
3acTanyBa NMoBeKe o[ efjeH 0COMHUYEH MM 06BUHET, OCBEH ako CaMuUTe 06BUHETH,
OTKaKo Ke OMAAT MOydYeHM 3a HWMBHUTE MpaBa Of CTPaHa Ha CEKPeTapoT, cenak,
AafaT CBOja COrMACHOCT BO MMCMeHa hopMa, fa buaaT 3acTanyBaHW Of UCTUOT
BpaHuTeN M CaMO JOKOJKY CeKpeTapoT e ybeaeH Aeka HeMa Aa [ojae [0 HAKAKOB
KOH(NIMKT Ha MHTEPECH, O} aCMEKT Ha BPEMEHCKUOT pacropes U MHTErpuTeToT Ha
camunot bpaHuten.?®

196 OBMe 36MPHM CyMM He BKIYYyBaaT HEKOM AOMOHUTENHM TPOLIOLM, KO OTNONHUTENHO M Mo-
KpuBa TpubyHanoT, kako, Ha NpuUMep, OHKE 3a TOJKYBaHE W NPeBelyBatbe, AHEBHULIM U NATHM
Tpolwouy. 3a NoBeKke [ieTanu Bo OfIHOC Ha NpefBuaeHaTa pacnpenenba Ha 36MpHaTa cyMma,
nornegHeTe onwTo: AABOKAT Ha ofbpaHaTa — MOAMTMKA Ha NMPETKPMBMYHA NpaBHa NMOMOLU Ha
cekpeTapoT Ha TpubyHanoT, yceoeHa Ha 1 Maj 2006 roguHa 1 AfiBoKaT Ha oibpaHaTa - noniu-
TMKa Ha NpaBHa NMOMOLL 3a BpeMe Ha CY[,CKMOT MPpoLieC Ha ceKpeTapoT Ha TpubyHanorT, ycBoeHa
Ha 1 HoemBpw 2009 roamnHa.

197 3a noseKe feTanu, nornefHeTe: AfBoKaT Ha ofibpaHaTa - MOUTHMKA Ha MPETKPUBMYHA NpaBHa
MOMOLL Ha CeKpeTapoT Ha TpubyHanoT 1 AnBokaT Ha ogbpaHaTa - NMOAMTMKA Ha NpaBHa
MOMOLL 3a BpeMe Ha Cy[CKMOT MPOLIeC Ha ceKpeTapoT Ha TpubyHarnoT, ycBoeHa Ha 1 HoeMBpu
2009 roguHa.

1% TMornenHete ro uneHot 16(E) o [inpekTvBaTa 3a NOCTaByBatbe afBOKAT Ha oabpaHaTa.



[APAHTUPARE HATIPABOTO HA MPABEH COBETHMK 91




92



[APAHTUPARE HA TIPABOTO HA TPABEH COBETHMK 93

B 3AKNYYOK

MMpernefot Ha HEKONKYTe MOAENH, BOCMOCTABEHM 3a HyfeHe NpaBHa NoMoLl
BO KPMBWMYHM NPELMETH, YKaXKa Ha HEKOM Of FMaBHUTE KapaKTEPUCTUKU W
TPEHA0BM BO NMPOLLECOT Ha CYACKO Ha3HauyBake bpaHUTeNH, 3a MaTepujanHo
HecnocobHuTte obBMHETH NMUa. OBUE KapaKTEPUCTMKM M TPEHL0BM Ce 0apa3
Ha 1360pOT, HanpaBeH 0f Pa3MYHUTE HAANeLWTBa, CO LeN Ha CMPOMALLHUTE
MnoeAuMHUM Oa MM Ce OBO3MOXM MPMCTan [0 COO[BETHA MpaBHa MOMOLL.
MpupoaHo, cekoj Moaen nocenysa oApeneHU NpegHOCTU U HefocTaToLM, Na
TaKa KOMMpareTo Ha HeKOj O] OBME MOLENM TELLKO MOXe Aa buae onpasnaHo.
HamecTo T0a, aKkueHToT Tpeba fa buae cTaBeH Ha BpeAHOCTa M MOTOAHOCTUTE
Ha CeKoj noeauHeuYeH MOfeN M Ha M3HAOolabeTo Ha MOXXHUTE HAUMHM Ha KoM
MOXaT Aa Ce NPMUMeHaT KOHKPETHM KOHLIENTM M MpUCTanu, Kou 61 Moxene aa
O/AroBapaaT Ha MOLENOT Koj Ce pasrnefysa.

MaKo, 4ecto HMBHWUTE MUCNera Hea CNPOTMBCTABEHM, Cenak, Hajronemmute
pa3NnKK NoMery NpaKTMYapuTe Of NpaBHaTa cdepa, CO KOM MMABMe MOXHOCT
A3 pa3roBapaMe, MOXaT f1a ce 3abenexar Bo 0JHOC Ha TPM KOHKPETHM MpaLliatba:
TPaHCMapeHTHOCTa Ha NpPOLLECOT Ha Ha3HauyBakbe OpaHuTenu no cnyxobeHa
AOMKHOCT; MNaKakeTo 3a YCIyruTe Ha bpaHuTenuTe no ciyxbeHa JOMKHOCT;
1 06eMoT Ha paboTa Ha aiBOKaT1TE, OTKAKO Ke CTanu Bo cina HosuoT 3KIT.

BOO6I/1‘-IaEHO, NnPaKTnU4apuTe Cce Ha MUCNIEHE AEKa CJ'IY)K6EHOTO Ha3HauyyBahe
6paHI/ITEJ'Il/1 04 CTPpaHa Ha npetcefatenmMTte Ha CygoBute UK npetcegartesnmte
Ha CyACKUTe COBETU, Ce 3aCHOBa BP3 JIMYHATA HAKNOHETOCT U MO3HAHCTBO CO
ogpeneHn aaBoKatu MUIin I'IepLI,EI'ILl,MjaTa Ha cy,u,mjaTa MK nNpeTcefartenoT Ha
COBETOT, 3a e€BeHTYyaJlHaTa ,,I'IOCJ'IYLIJHOCT“ Ha Ha3HAa4Ye€HUOT a[BOKaT. Osa
npatlakbe € NOBP3aHO CO OMNuWTaTa 3arpuXXeHOCT 3a o6e36e,u,yBaH>e TpaHCna-
PEHTHOCT BO CyACKHUTE MOCTalnKM U NMPaBOTO Ha MPaBMYHO CyLere, KaKo U CO
MPaBOTO Ha COOABETHa o,u,6paHa Koe npousnerysa o H4B. n n0Kpaj CBECHOCTa
3a OrpaHuyyBatbaTa, CO KOM CyaunTE Ce€ COOYYyBaaT BO TEKOT Ha CBOjaTa pa60Ta
N KPaTKNUTE BPEMEHCKN POKOBM HAMETHATK BO MOCTAlNKNTE, MOPa Aa Ce npe3eMat
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Hanopu 3a fia ce 0be3beay HajTPAHCMAPEHTHO M NPABUYHO CMPOBeAYBate Ha
CYAckuTe npouecH. NounTyBabeTo Ha 00jeKTUBHU KPUTEPUYMM, KaKo ,Ha
npuMep, OHOj 3a Ha3HauyBatbe OpaHUTENM No a3bydyeH pef Of M3roTBEHUTE
CMMCOUM BO CyLO0BMTE, FrapaHTMpa MOMpaBMUYeH MpucTan, napanesHo co
ofipendMTe KoM [03BONYBAAT OAPELEHM OTCTANKK, Kora Toa ro bapaaT ogpeaeHu
OKOMTHOCTM, KOM Ce HABOP Of KOHTPONa — HEepPaCMoNOXMBOCT Ha afBOKATH,
KOHC/IMKT Ha MHTEPeCK UNKM Lpyru npallakba 04 C/IMYHA NpUpofa. YcnelwHaTa
NPMMEHa Ha efHO TaKBO pelleHue Ke 3aBWUCK Of NOCTOeHETO U COOABETHATA
MPMMeHa Ha CNMCOLM Ha KBanMuKyBaHU M MOTUBMPAHU aBOKATM.

OBoj ycnoB e of ywTe MOKPUTMYHA BAXHOCT BO MOCTAMKMTE 3@ CIOXEHM
KPMBMUHM Jena, Kaje 0fHOCOT Ha MerycebHa foBepba noMery 06BMHETHOT W
HeroBuoT bpaHuTen e BoobuuaeHo nocnad, Kako pes3yntar Ha CnyxbeHoTo
noctaByBate Ha OpaHuTen op cTpaHa Ha cymoT. OBaa ,pa3pefeHa” Bpcka
MoMery K/IMEeHTOT M afiBOKATOT MOXe Aa buae AMPeKTeH NPOU3BOA Ha (haKToT
WTO HPAHUTENOT € UM HaMeTHAT Ha 0OBMHETMOT, KOj He 61N BO MOXHOCT [1a
aHraxupa afBoKaT NPMBATHO MNM M3OPaH M NOCTABEH BO OTCYCTBO Ha CaMUOT
06BMHeT. Bo BTOPMOT CNyyaj, €AHOCTaBHO HE MOCTOM HUKAKBA BPCKa nomery
6paHuTenot u knuentot. Co Lien fa ce 3ajakHe 0Baa BPCKa M Ha TOj HAUMH [1a
ce NMOAMrHe KBaNMUTETOT Ha MOHYAeHaTa oAbpaHa, CyAoT Mopa Aa obesbean
CO0/1BETHA KOMMETEHTHOCT M MOBUCOKO HUBO Ha 3aMHTEPECMPAHOCT M MOTMBALM]a
Ha OpaHUTENNTe, MOCTaBEHM MO Cy)XOeHa AOMKHOCT Of CTPaHa Ha CyAoT.

Hokonky cnucouute no a3byyeH pen 6uaaT BOBEAEHM KAaKO OCHOBA 3a
nocTaByBate Ha cnyxbeHute bpaHuTenu, Toa Tpeba oa buAaT CNMCouM CO
MMUIbA Ha MCKYCHM afIBOKaTH, KoM BOBPOBONHO OM ro mpudatune TakBuoT
aHra)kMaH, CnocobHu fa AapaT CBOj MPUAOHEC KOH ycrelHaTa ofbpaHa Bo
KpuBuuHuTe npeaMeT. Cekoj cyn Tpeba Aa HaCTojyBa Aa M3roTBU TaKOB CMIMCOK
(mOKOMKY e MOXHO, MMajku MpefBui AeKa € MOXHO [a MMa HeJoCTUr of
NMUEHLMpPaHM afIBOKATK, KOM FO MOCeAyBaaT HEOMXOAHOTO MCKYCTBO BO
KpMBMYHaTa chepa BO OfipeieHa TepUTOpHjaNnHa HAANEXHOCT, LUTO AOMOHUTENHO
Ke My ja OTeXHM 3a[jayaTa Ha NPeTceaaTenoT Ha CyoT, KOj € MeCHO HaJJIeXeH,
3a M3roTBYBakbe Ha KBaNMUTETeH Cnucok). [lononHUTeNHO, CyA0BMTE MOPaaT Aa
yCBOjaT eMHCTBEH MPMUCTan BO OLHOC Ha KpWUTepuyMmMuTe, Ko Ke M 3emaTt
NpeABUA MPU M3rOTBYBAHETO Ha TaKBMTE CMMCOLM, KOM MoXaT fa bupat
[OCNeAHU Ha KpUTepuyMuTe, yTBPAEHU Of CTPaHa Ha ApyruTe CYLOBM O UCTA
HAANEXHOCT M CTIMYHM CMieLMdUKM UK, NaK, Toa Aa buaat nocebHM KputepuyMy,
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KOHKpeTHO NpMMeHNMBM CaMo 3a ofAeNHu cyaosu. Bo Toj nornen, uckycrteata
oa ®paHumja, MKCIJ u XpBaTcka ce ocobeHo nHTepecHU. Hekon nokanHu ag-
BOKaTCKM koMopu Bo DpaHLuja, Kako LWTo e, Ha npuMep, MNapuckaTa afBokaTcka
KOMOpa, CUTe MAHM bpaHuTenu no ciyxbeHa AOMKHOCT r'M 06Bp3yBaaT Ha 3a-
AOMKUTENHA Creuujanm3mpaHa obyKa BO BKYMHO BpeMeTpaee Off [ABAeCET M
YeTUpM Yaca, BO POK Of LIECT HEleNH, Npej BOOMNIITO Aa b1aaT HasHaueHu of
CYAOT Kako cnyx6eHun bpanutenn. MKCIJ ucto dhyHKLUMOHMpPaA Cnopes cUCTeM
Ha MOCTOjHM CMMCOLM Ha a[IBOKATH, KOM MOXAT No Cyxx6eHa LOMKHOCT fa bu-
AaT noctaBenu on TpubyHanot. KputepuyMuTe, Kou ce NpuMeHyBaar 3a BKIy-
uyBatbe Ha CMMUCOKOT, 06e36eayBaaT aHraXMaH Ha aBOKaTW KoM Ce [LOBOJIHO
MCKYCHM 1 KBaNIMchMKYBaHM ja NOCTanyBaaT Mo NpeAMeTH 3a BOEHM 3/I0CTOPCTBA.
Bo 2008 roguHa, Bo XpBaTcka belle BOCMOCTAaBEH CrieLMjaneH CrMCOK 3a
notpebute Ha oabpaHaTa 3a C/lyyau Ha BOEHM 3M0CTOPCTBA, Mpu WTO bHea
npowupeHu 1 bapatbaTa BO OAHOC Ha UCKYCTBOTO Ha afjBOKATUTe KOM cakaaT
[Aa Ce HajaaT Ha cnucokoT. BoBeyBakbeTo Ha YCNOBOT 3a HajMasKy NeTroAuLWHO
coofiBeTHO McKycTBo co HosuoT 3KI1, 3a afBokaTuTe, KoM b1 bune nocTaBeHu
Aa paboTtaT Ha npegMeTH 3a KPMBMUHM [ieNa, 3a KOW 3aKOHOT npefBuayBa
3aTBOPCKA Ka3Ha 0f HajManKy AeceT rofiMHM, MOKaXyBa AeKa 3aKOHOLaBeLoT
ja MMa MaeHTMMKYBaHO OBaa KOHKpeTHa cnabocT Ha KpMBMYHATA MOCTankKa.
OBa MokauyBatbe Ha NMParoT Ha UCKYCTBO, MPETCTaByBa NPOMEHA Koja BeTysa.

MaKo He ce paboTu 3a Npallatbe Koe € eHAEeMMYHO CaMo 3a 3eMjaTa-[oMaKuH,
npobneMaTUYHUTE XOHOPApK M CO HMB MOBP3AHOTO AOLHEHE BO MCMIAaTaTa Ha
HaJoMecTouuTe 33 bpaHUTEeNUTE Ha3HaueHw Mo cly)xbeHa AOMKHOCT, Ce UMHM
[eKa Npeayn3BMKyBaaT rofieMo He3a0BOJICTBO Mely NpaKTUYapuTe 0f MpaBHaTa
ccepa. Hekou of npakTMUapuTe NocBeaoUMja 3a CUTyaLMM BO KOM Ha afiBOKaTHUTe
“M b1na MCnnaTeHa caMo efiHa NONOBMHA O, MUHUMANHMOT M3HOC Ha XOHOPapPOT,
npefBMaeH Co aaBoKaTckaTa Tapuda. Mako oBa Npaluatbe e NMoBp3aHo CO Mo-
ronemMuoT NpobneM Ha CyfcKMOT ByLIET U He 3aBUCH CaMO Off CYLLOBUTE, HUCKUTE
W HepelOBHWUTE UCMNATH Ha HarpaaumTe 3a bpaHuTenuTe No cnyxbeHa LOMKHOCT
Hen30eXXHO BNWjaaT BP3 HUBHATA MOTMBALM]a M KaNaLMTETH 3a laBatbe COO[BETHA
opbpaHa. 3aT0a, OTCYCTBOTO Ha (hMHAHCUCKM MOTCTPEK AMPEKTHO Ke Bniujae
BP3 KBa/NIMTETOT Ha 0AbpaHaTa, Koja Ce HyM 33 CMPOMALUHUTE NIULLA.

KOHe‘-IHO, M3BECHOTO BOBeAYyBath€ Ha AOMO/THUTENTHN UCTPAXXHU OATOBOPHOCTHU
M 3afa4yn 3a aIBOKATUTE Ha o,u,6paHaTa HaMeTHYBa ofpefeHn CYLUTUHCKU Npallatba.
,El,anm M Ha KOj Ha4uH afiBOKATUTE Ke ce CnpaBaT CO OBME HOBU 3a,£l,OJ'I)KEHVIja oa
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acneKT Ha JonoNHUTeNHUOT obeM Ha paboTa? Kosky ke bupaT kBanuukyBaHu
3a CNpoBe/lyBatbe Ha TaKBUTE UCTPaXKHM fejcTuja? Koj ke rv couHaHcHpa oBue
HOBM aKTUBHOCTH? M OHa HajBaXXHOTO, Ha KOj HaUMH, OBUE HOBM (DYHKLIMM Ke Ce 0f-
pa3aT Bp3 aHraXMaHoT 1 paboTaTa Ha bpaHuTenuTe no ciyxbeHa [OMKHOCT?

be3 coMHex, HajcOOABETHUOT MoAeN, Ha Koj b1 MoXene fia Cce MOBUKaMe, €
MogenoT Ha KaHuenapuute Ha jaBHu 6panutenu (KJB) Bo CAJl. OTtkako 6ea
3ano3HaeHu co kapaktepuctukute Ha KJb Bo CAJl, orpoMHOTO MHO3MHCTBO 0f,
npaKTMyapuTe of MpaBHaTa cdepa — KOM A0araaT of Pa3fIMUHU CErMEHTU Ha
CTpykaTa - ro nosgpasuja koHuentoT Ha KJB. Mefy npektuyapute co kou
pa3roBapaBMe MOCTOM LUMPOK KOHCEH3YC AieKa aMePUKAHCKMOT MOAEN NpeTCTaByBa
edeKTMBEH c1CTeM 3a 06e3beayBatbe NpaBHa NoMoll 3a cupoMaluHuTe. OHue
LUTO He ro crofenyBaa BaKBOTO MUCTEHE BOOOMUAEHO M3pa3yBaa CKENTULM3aM
M 3arpUXKEHOCT, MaeHTUdMKYBajku rv KJBb Kako noTeHuMjanHa KOHKypeHLuja
BO OfHOC Ha a[BOKATMTE M HWMBHATA AOMKHOCT 3a 3allTUTA Ha MpaBaTa Ha
oAbpaHaTa M NpPaBOTO Ha MPABMYHO CyAete. TWe YecTo MaTW MOTeHUMpaa
[ieKa BO 3eMjaTa 1 Taka BeKe MMa NpeMHOry npaBHULM. Kako 1 fia e, npakTuyapuTe
OA NpaBHaTa cepa KBasueJHOTNACHO YTBPAMja LeKa aMePUKAHCKMOT KOHLeNT
Ha KJb 61 Moxen echmkacHo fia ce aanTvpa 1 BO Ap)KaBaBa, UMajKu Npeasua,
peka HosuoT 3KI npensuayBa M 3roneMeHa OAroBOPHOCT M 06BpCKM 3a
a[lBOKaTUTe, 0COBEHO 0[] aCMEKT Ha CPOBeAYBaETO UCTPAXKHMU AejCTBM]a.

EneH amepukaHcku Mogen Ha KJb 61 Moxxen fia buae oa MHTepec 3a 3eMjaBa.
Bo 2007 roauHa, 6pojoT Ha HaceneHue Bo apxasaTa HoBo Mekcuko belwe
npoueHeT Ha 1 MunnoH 960 unjagm xutenn.’”” Uctata Taa rognHa (2007),
TaMoLIHATa ApXXaBHa MporpaMa Ha jaBHM bpaHuTenu uMawe 13 KaHuenapuu
HW3 LienaTa Aapxasa, nocTtanysale no 72 740 npeametn v Bpabotysale 223
afiBOKaTM CO NONMHO paboTHO BpeMe, CO BKYMHM FOAMILHM TPOLIOLM Of OKONy
37 MUNMOHM aMepPUKAHCKK Jonapu, WTo npetctasysawe 15,8% o ceBkynHuTe
TPOLLIOLM BO CyACKaTa M NpaBHaTa cepa Bo ApxasaTta.’”® Cenak, Hajgobpo e
Aa ce usberHe kakea 6uno usbpsaHa cnopenba co 3eMjaTa AOMaKMH, 3aToa
LTO MCTOTO Hapa fia ce 3eMaT NpefBMA 1 OpojHUTE CeLMdUYHM KapaKTEPUCTUKM
Ha 3eMjaTa.

% MornepHete JIuH JlaHrToH (Lynn Langton) u g-p LoHang @apon (Donald Farole) nomnaguor,
CneuujaneH u3BellTaj 3a nporpaMuTe 3a jaBHu bpanutenu oa 2007 roamta, cTpatuua 4, Mu-
HMCTepcTBO 3a npasaa Ha CA[l, KaHuenapuja 3a npasocygHu nporpamu, CTatuctuuko 6upo
3a npasocyncteoto, NCJ 228229 op centemspu 2010 roguHa.

20 Bynete norope, JIuH MlaHrtoH (Lynn Langton) u g-p foHang ®apon (Donald Farole) nomnaguor,
cTpaHuua 4.
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Ha npuMep, Bo 2006 roauHa cTankaTta Ha kpumuHan Bo Hoo Mekcuko betue
peuYMCH YeTMpM NaTi MoroneMa of OHaa BO 3eMjaTa-AOMaKkMH (BO 3eMjaTa-
AoMakuH bune esmpeHTMpann 1 081,53 KpuBMuHM pena Ha cekon 100 000
XuTenu, a Bo HoBo Mekcuko uctata 6pojka usHecysana 4 280,00 gena Ha 100
000 »utenn).”* Op apyra ctpaHa, Bo 2007 roamHa BKYNHUOT CYACKM DyLleT Ha
HoBo Mekcuko 6un peuncu ocyM naTi NoroseM ofj OHOj Ha 3eMjaTa AOMaKWH
(22 241 278,00 eBpa BO 3eMjaTa-foOMaKKH, Bo crnopeaba co 172 110 295,00
eBpa Bo HoBo Mekcuko).22 UcTo Taka, BKYNHMOT ByLieT NpeiBUAEH 3a NpaBHa
noMow Bo Hoso Mekcuko 3a 2007 roguta 6un 30 natv noronem og byLIeToT Ha
3eMjaTa-A0OMaKuH, OfIBOEH 33 MCTaTa Len U UCTMOT BpeMeHcku nepuog (900
277,00 eBpa BO 3eMjaTa-goMaKkuH, Hacnpotn 27 107 673,00 espa Bo Hoso
MekcwKko).?® KoHeuHo, apxaBHaTa lMporpaMa Ha jaBHu 6paHuTenu Bo Hoso
MekcuKo 1Ma nocTanyBaHo Bo 27 NaTu noeKe NpeAMeTH Ha becnnaTHa NpaBHa
MoMoLL Of1 3eMjaTa-A0MaKMH (BO 3eMjaTa-[0MaKMH, MpaBHa noMoll e obe3beneHa
Bo 2 674 cnyyam Bo TekoT Ha 2007 roguHa - of kou 2 652 3a KPMBMYHM

21 MorneaHeTe ro UCNUTYBatbeTo Ha KaHuenapujaTta 3a Aporu 1 KpuMuHan Ha ObeauHeT1Te Haumm
(UNODC) 3a 2005-2006 roauHa, MakefoHck1oT ogroBop of 18 mekemspu 2008 ronamHa, Koj
MOXe fla Ce Hajie Ha agpecata http://www.unodc.org/documents/data-and-analysis/
TFYR%200f%20Macedonia.pdf, Bo koj MMa MH(bOpMaLMM 33 €BUAEHTUPAHUTE KPUBUUHM Aena U
CTanku Ha kpumuHan 3a 2006 roguHa. MornegHete u bupo 3a nonuc Ha CA[L, Tabena 297 -
Cranku Ha kpuMuHan no apxasu, 3a 2006 1 2007 roauHa, kako v cnopeq suaoT, 3a 2007 roguHa,
KOj COAPXM CTAaTUCTWUUKM NojaToum 3a KpuMuHanoT Bo CoeagnHeTute AMepukaHcku [Ipxasu Bo
2006-2007 roguHa v cTankute Ha kpumMmuHan Bo Hoo Mekcwmko 3a 2006 u 2007 roguHa, 3a pe-
TUCTPUMPAHUTE KPUBMUHM ieNa, KaKo M MpoLieHa 3a 6pojoT Ha OHMe KoM He bune NpujaBeHu.

22 [ornegHeTe ro OArOBOPOT Ha ApXKaBaTa BO OAHOC Ha [11aHOT 3a oLeHa Ha CyACKUTE CUCTEMM 3@

2007 roauHa, npaluatkbe 6, cTpaHuLa 3, oLieHa CnpoBeeHa oj cTpaHa Ha EBponckaTa koMucuja

3a edpukacHocT Ha npasaata (CEPEJ), Koj Moxe fa ce Hajae Ha agpecata http://www.coe.int/

t/dghl/cooperation cepej/evaluation/2008/ERYM_en.pdf. Bpeau fa ce HanoMeHe aeka BKyn-

HWMOT [pXKaBeH OyLleT ro BKyyyBa OyLIeTOT Ha CMTe CY[0BM BO 3eMjaTa, Kako 1 OyLeToT Ha

AxapeMujaTa 3a 06yKa Ha CyAMM 1 jaBHM 06BUHUTENN. [TorneaHeTe norope 3a HoBo Mekcuko,

Jun NManrTtoH (Lynn Langton) u o-p [oxang @apon (Donald Farole) nomnaguor, ctpanuua 4,

Kaje ce HaBeflyBa fieKa BKYMHWUTE CY[CKM M NPaBHM TPOLIOLM BO ApxaBaTa Hoo Mekcuko 3a

2007 roguHa usHecysane 235 445 000 amepukaHcku gonapu. KoHsep3ujaTa Ha OBOj U3HOC

Ofi aMepMKaHCKM [onapu Bo eBpa belle HanpaBeHa BP3 OCHOBA Ha MPOCEYHMOT rofMLLeH

Kypc 3a 2007 roguHa 3a npoMeHa Ha espa Bo gonapu of, 0,731 eBpa 3a 1 gonap, yTBpA€eH of

YnpagaTa 3a jaBHu npuxoau Ha CAJl, ofHOCHO cTankuTe, KOM MOXe Aa Ce NornefHaT Ha cnefi-

HaBa agpeca: http://www.irs.gov/businesses/small/ international/article/0,,id=206089,00.html.

[MornegHeTe ro norope NOCOYEHUOT OAIrOBOP Ha fip)XaBaTa BO 0fjHOC Ha [1naHOT 3a oLleHa Ha

cynckute cuctemu 3a 2007 rogmHa, npatuatbe 13, cTpaHuua 5. Bo objacHyBatbeTo Ha CTpaHMLa

6 e HaBeeHO [ieKa 0ABOEHMOT ByLIET 3a NpaBHa MOMOLL 'Y BKNY4yBa 1 CpeACcTBaTa NpeaB1aeHu

3a UCMNaTa Ha BelTayera 1 BelwTn auua. 3a HoBo Mekcuko, nornegrerte: Jiun NlaHrtoH (Lynn

Langton) u a-p JoHang ®apon (Donald Farole) noMnaguorT, ctpaHmua 4, kage ce HaBeflyBa

[ieKa BKYMHWTE CYACKM M NPaBHM TpoluoLm Bo ApxaBaTa Hoso Mekcwko 3a 2007 roguHa, 13-

HecyBane 235 445 000 amepukaHcku gonapu. KoHsep3aujaTta Ha 0BOj M3HOC 0 aMepPUKaHCKM

[onapu Bo eBpa belle HanpaseHa BP3 OCHOBA Ha MPOCEUHMOT roauileH Kypc 3a 2007 rogmnHa

33 NpoMeHa Ha eBpa Bo pgonapu o 0,731 espa 3a 1 fonap, yTBpAeH of YnpaBaTa 3a jaBHu

npuxoau Ha CALL.

20.

@
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npeaMeT u 22 3a apyrv npeaMetn®® - noneka Bo HoBo Mekcuko 3a uctmot
nepuop 8o 2007 roanHa TakBa nomolu e obe3beneHa Bo 72 740 cnyyan).®

Cenak, kpaTkoTo 3ano3HaBake co OJb Bo HoBo Mekcuko ykaxyBa [feka
3eMjaTa-[AOMaKuMH Ke Mopa Aa BMOXM 3HAUMTENIHM HAMoPM 3a Aa BOCMOCTABM
concTseHa 1Jb. Bo oBaa ¢hasa, co HoswoT 3KI1, Koj cTanysa Bo cuna Aypu BO
2012 roauHa, 64 Moxeno fa buae HeBO3MOXHO [la Ce pacnpaBa U Aa ce
3aara 3a BOCMOCTaBYBatbe HA €fleH CNMYEH WMHCTUTYT, HWUTY, NaK, UCTUOT
LLeNnocHo Aa ce oTchpnu. Bo KoHTekcT Ha HoBMoT 3K Moxe fia ce pa3roBapa 3a
BAXKHMTE NEKLMM KOM MOXKAT Aia Ce HayyaT o[, aMepuKaHCKMOT Mogen. Maejata,
crnopep, Koja UCTpaXuTenuTe Ke MM NnoMaraat Ha bpaHuTenuTe no ciyxbeHa
AOMXHOCT BO paboTaTa, € efHa oA onuuuTe Kou BapaaTt MoHaTaMoOLHA
pa3paboTka, MaKo MOXe Aa Ce jaBM NErMTMMHA 3arpuXXeHOCT BO BpCKa CO
(bMHaHCUPaHETO Ha efjHa TaKBa MOXXHOCT, KAaKO M BO OFHOC Ha aHraXMpareTo
1 0byKaTa Ha BaKBMTE NPUBATHU UCTPAXKUTENM UTH.

Ywre egHa paboTa Koja 3acny)yBa BHUMaHWE BO 3aBPLUHMTE 3aKNydyoLm € U
NpaBoTO Ha 0bBMHeTUTE Ja 6uAaT NPUCYTHM Ha cyaereTo. Kako wro bewe
objacHeTo 1 norope BO TEKCTOT, CYfleHETO BO OTCYCTBO Ce CMeTa 3a UCKY4OK
M He CeKorall 3Hauu v NoBpPeAa Ha MPaBoTO Aa ce buae NPUCYTEH Ha CYACKMOT
npouec, cé foAeKa NocTojaT COOABETHM MEPKM Ha 3aLUTUTA, 3a rapaHTUpatbe
Ha MpaBMYHO Cynerbe, BKIYYYBAjKM ja M MOXHOCTA 3a MOBTOPHO Cyaetbe W
3acTanyBatbe Ha OTCYTHMOT 0OBMHET o[ CTpaHa Ha bpaHuTen. Bo cekoj cnyuaj,
HoswoT 3K npeaBMAYBa U CUTYaLMM BO KOM CyeHeTo MOXe fia Ce 0[jBMBa U
BO OTCYCTBO Ha 0OBMHETMOT, MAKO TAKBMTE C/lyyan He MOXXAT HaBUCTMHA A ce
CMeTaaT Kako (hopMasiHO Cyfietbe BO OTCYCTBO M MOpaayM Toa He Ce NpeaBuaeHH
HUKAKBM MepKM Ha 3alTuTa. MCTUTe MOXAT [a Ce HajaaT BO C/yyajoT Ha
CKpaTeHaTa NnocTanka 1 HapyLlyBauKoTO O4HeCyBatbe Ha 0OBUHETUOT 3a BpeMe
Ha cyaerbeto. MMajku npeaBuma feka 3a UCTUTE He ce NpeBuaeHN AONONMHUTENHM
MepKM Ha 3alITMTa, TME MOXAaT [a Ce OKBANU(MKYBAaT KaKo Kpluere Ha
NpaBoTO 3a NpaBMuHO cyaene. Co Len fa ce HaMWHe BaKBaTa CUTyalMja, bu
61no npenopaunuBo Aa ce NoBefie COOMBETHA 3aKOHOABHA MHULMjATMBA O
CTpaHa Ha oBlacTeHUTE CNYXO6eHu Nuua.

MocTomn u ywTe €qHO npallake, 3a Koe e I'IOTpe6HO peweHne, BO KOHTEKCT Ha
MpaBHaTa NOMOLW 3a CUPOMaALLUHUTE 06BUHETH iMuda BO 3EMjaTa-,ﬂ,0MaRMH. Mako

204 TornegHeTe ro 0jroBOPOT Ha APXXaBaTa BO 0HOC Ha [1NaHOT 3a oLeHa Ha CyACKMTE CUCTEMM
3a 2007 roauHa, npatwatse 24, cTpaHuua 9.

25 MornepHerte: JIuH JlanrtoH (Lynn Langton) v g-p JoHang ®apon (Donald Farole) nomnaguor,
cTpaHmua 4.
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MHO3MHCTBOTO 0f} MPAKTUYapUTE CO KOM MMAaBME MOXHOCT [la pasroBapaMe
MCTOTO He TO CMeTaa 3a HeKkoj moronieM npobneM, HeJOBOMHATa jaCHOCT W
MPeLM3HOCT Ha KpUTEPUYMUTE, KOM Ce KOPUCTAT 3a YTBPLYBatbe Ha MaTepujaHaTa
HecrnocobHOCT M KBaNMMKYBAHOCT 3@ NPaBHA MOMOLL, Ce YMHM [leKa € efiHO of
npaluatbaTa Kou Ke Tpeba aa buaat paspelieHn Bo MaHUHA. MMajku npeasup
Aeka 3akoHOT 3a becrnaTtHa NpaBHa NoMoL AedMHUPA jaCHM U MPeLM3HU YCIIOoBM
BO O[HOC Ha KBaNM(hMKYBaHOCTa 3a MpaBHA MOMOLL BO rparfaHCKM U YrpaBHM
MocTanku (M BO KPMBMYHM MPEAMETM 3a TYXMTENOT), 3aKoHoaBeLoT Tpeba aa
Pa3MMCIIM 32 MOXKHOCTA 3a BOBEZYBake Ha jaCHU rpaHuULM UK KpUTEPUYMMU 3
yTBpAYyBatbe Ha MaTepujanHaTa HeCrnoCobHOCT Ha 0OBMHETUTE BO KPUBMUHMTE
MocTarku, NoKpaj Beke NOCTOjHUOT KOHLLENT Ha ,MHTepec Ha NpaBaaTa‘.

WMmajkn npepsup aeka HouoT 3KIN Gewe [OHeceH HeofaMHa, a HEroBOTO
CTanyBake BO CM/A € OAJIOXEHO 3a NMOHATaMy, EBEHTYasIHUTE AOMONHUTENHM
AMCKYCMM Ha OBME TeMM Mery npakTuyapute bu bune pobpepojaequn. Cute
Pa3/IMYHM Pa3MUCIM Npe3eHTUPaHU BO OBa MCTpaXKyBake MMAaT 3a Len Aa
MOTTUKHAT e4HO KOHTMHYMPAHO pa3MUC/yBakbe M febaTa 3a MpoHaorate Ha
HajAo0bPMOT HAUMH 3a rapaHTUpatbe M OCTBAPYBaHE Ha NMPaBOTO Ha BpaHuTen
3a CUTe rparaHu.
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l HYRJE

Ky hulumtim ka pér géllim t'i shqyrtojé aspektet e ndryshme té sé drejtés pér
mbrojtje pérkatése, me fokus té vecanté né qasjen pérkatése pér personat e varfér
pér mbrojtje né léndét penale.! Qéllimi i tij primar éshté pér ta ndihmuar diskutimin
mbi kéto tema né prag té miratimit té Ligjit té ri pér proceduré penale (LPP).2 Ob-
jektivi sekondar i hulumtimit éshté shqyrtimi dhe identifikimi i rolit té avokatéve
ex-officio (né sajé té detyrés zyrtare) té mbrojtjes né rastet e krimeve té ndérlikuara.
Termi “krim kompleks” ose “krim i réndé” i pérdorur pér géllimet e kétij hulumtimi
éshté mé tepér i konotacionit praktik sesa i njé koncepti juridik. Kjo ju referohet
rasteve nén juridiksionin e Departamentit té Krimit té Organizuar té Gjykatés
Themelore- Shkup 1, si dhe rasteve té tjera me situata komplekse faktike, me
shumé té pandehur, avokaté té mbrojtjes ose raste té sé cilat pér arsye té pub-
licitetit té larté ose kércénimit ndaj sigurisé, paraqgesin raste té profilit té larté.

Kérkimi hapet me dinamiké té sfidave qé shogérohen me té drejté pér mbrojtje
né kontekstin e mbrojtjes sé detyruar, pérballé ose pérvec veté pérfagésimit dhe
gjykimeve né mungesé. Né pjesén e dyté paragitet njé pérmbledhje e modeleve
té ndryshme té ofrimit té ndihmés juridike pér té pandehurit e varfér e pércjellé
me diskutim mbi sistemin vendor. Modelet e shqyrtuara té ndihmés juridike vijné
nga shteti -prités, Kroacia, Shtetet e Bashkuara, Franca dhe nga gjykatat ndérkom-
bétare penale. Praktika e gjykatave ndérkombétare penale, sidomos té Gjykatés
Ndérkombétare Penale pér ish - Jugosllaviné (GJNPJ), éshté analizuar né kontekstin
e kétij hulumtimi si njé shembull standard dhe pér qéllime krahasuese, veganérisht
né bazé té mandatit té tyre té vecanté sepse gjykatat ndérkombétare ofrojné
masa shumé té dobishme mbrojtése qé mund té shérbejné si njé referencé.

Gjithashtu do té rishikohet praktika e sigurimit té mbrojtjes né saje té detyrés
zyrtare né rastet e krimeve té ndérlikuara sipas LPP-sé sé vitit 2005. Zakonisht,
rastet komplekse penale krijojné njé situaté mé komplekse faktike, dénime té
shqiptuara mé té larta, sasi mé té larté té provave, déshmitarg, té pandehur dhe
avokaté mbrojtés té shuméfishté. Si pasojé, kéto gjykime shtrihen gjaté njé peri-

1 Né kété hulumtim, pér ta lehtésuar leximin mashkullorja pérfshin feméroren dhe njéjésja
pérfshin shumésen dhe vice versa (anasjelltas).

2 Né kohén e finalizimit té kétij hulumtimi né Néntor té vitit 2010, Ligji i ri pér proceduré
penale (LPP iri) ishte posa i miratuar nga Parlamenti Magedonas (“Gazeta Zyrtare” nr. 150 e
datés 18 Néntor té vitit 2010). Shqyrtimi i situatés aktuale - pérderisa pritet té hyjé né fugi
i Ligjit té ri né vitin 2012, i cili ka periudhé pérgatitore dyvjecare té paraparé deri né hyrjen
né fuqi - i referohet situatés e cila éshté ende sipas Ligjit pér proceduré penale té vitit 2005
(LPP 2005), “Gazeta Zyrtare Nr. 15/2005".
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udhe mé té gjaté té krahasuara me rastet e rregullta penale dhe bartin njé rrezik
mé té larté gjaté mungesés sé paléve, vecanérisht té té pandehurit(ve) dhe mbro-
jtésit(ve) té tyre ligjoré. Pér t'i korrigjuar vonesat e pajustifukuara dhe/ose té
tepruara, gjyqtari priret t'i pérdoré emérimet ex-officio pér té pandehurit para
gjykimit ose pér té pandehurit né mungesé.

METODA

Ky hulumtim éshté i bazuar né autoritetet primare dhe sekondare. Autoritetet
primare i pérfshijné traktatet ndérkombétare, legjislacionin vendor, vendimet e
gjykatave ndérkombétare, statutet dhe rregullat dhe procedurat e gjykatave
ndérkombétare. Autoritetet sekondare pérfshin artikuj té ligjit, burime elektronike,
manuale té praktikuesve dhe intervista me praktikuesit té ligjit nga vendi.

Me qé hulumtimi pasqyron mendimet personale, sqarimet apo informacionet qé
mund ta zbulojné identitetin e té intervistuarve géllimisht jané ménjanuar. Grupi
i té intervistuarve pérfshin 16 praktikues nga mbaré vendi, shtaté avokaté mbrojtés,
teté gjyqtaré (nga té cilét tre jané kryetaré té gjykatave) dhe njé prokuror.
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KAPITULLI 1. oo . o o .o o .
PARIMET FUNDAMENTALE QE KANE TE BEJNE ME TE DREJTEN
DHE PRAKTIKAT PER NDIHME JURIDIK

1.1. E DREJTA PER MBROJTES JURIDIK

Zakonisht ndihma juridike éshté e materializuar pérmes sigurimit té mbéshtetjes
profesionale né angazhimin me ¢éshtjet ligjore. Kurdo qé té jené nisur procedurat
gjygésore, ndihma juridike éshté e barabarté me té drejtén pér ta pasur ndihmén
e mbrojtésit ligjor. E drejta e fundit éshté parim themelor i cili éshté i njohur né
té gjitha tekstet ndérkombétare pér té drejtat e njeriut si njé e drejté e mbrojtjes
dhe njé parim themelor pér zhvillimin e gjykimit té drejté.

1.1.1. LIGJI | MAQEDONISE

Sipas ligjit vendor, té gjithé qé jané té akuzuar pér njé vepér penale (té dyshuar,
té akuzuar dhe té akuzuar té shkallés sé paré) kané té drejté pér avokat?® dhe au-
toritetet jané té detyruara ta informojné individin té thirrur, té arrestuar ose té
privuar nga liria pér té drejtén e kétillé. E drejta pér mbrojtje e pérfshin té drejtén
pér tu mbrojtur personalisht ose pérmes njé avokati mbrojtés né sajé té zgjedhjes
vetanake, mandej té drejtén pér té pasur kohé té mjaftueshme pér pérgatitjen e
mbrojtjes dhe pér ta prezantuar até para njé gjykate té paanshme. Kushtetuta
thoté se, “Personat e thirrur, arrestuar ose té paraburgosur menjéheré do té informohen
pér arsyet e thirrjes, arrestimit, paraburgimit si dhe pér té drejtat e tyre. Mbi ta nuk
duhet té ushtrohet forcé pér té dhéné deklaraté. Njé person ka té drejté pér avokat né
procedurén policore dhe gjygésore**

3 Shih nenet 69, 70 dhe 71 té LLP té ri. Shih gjithashtu nenet 4, 63 dhe 66 té LPP-sé té vitit 2005.
4 Shih nenin e 12 (3) té Kushtetutés, “Gazeta Zyrtare” nr. 52/2001.
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1.1.2. LIGJET NDERKOMBETARE DHE KRAHASUESE
= Ligji Kroat

Kodi penal i Kroacisé® parasheh se i akuzuari ka té drejté pér mbrojtje ligjore para
dhe gjaté procedurés penale. Para marrjes sé paré né pyetje, i akuzuari duhet té
informohet pér té drejtén e tij qé té keté njé avokat gé do ta ndihmojé dhe qé do
té jeté i pranishém gjaté marrjes né pyetje.

= Ligji Amerikan

Né Shtetet e Bashkuara e drejta pér mbrojtés juridik né ¢éshtjet penale éshté

sanksionuar né Amendamentin e gjashté té Kushtetutés sé Shteteve té Bashkuara.

Amendamenti i gjashté thekson:
“Né té gjitha ndjekjet penale, personi i akuzuar gézon té drejtén gé ndaj tij té
zhvillohet njé proces gjyqésor i shpejté dhe i hapur, i kryesuar nga njé juri e
paanshme, e atij shteti apo distrikti ku éshté kryer krimi dhe ku jané zhvilluar
mé paré hetime pérmes rrugés ligjore; personi i akuzuar gézon gjithashtu té
drejtén gé té njoftohet me natyrén dhe arsyen e akuzés; do té ballafagohet me
déshmitarét gé déshmojné kundeér tij; do té keté proces té ku do té sigurohen
dhe merren pér té déshmuar déshmitarét té cilét do té déshmojné né favor té
tij si dhe do té keté ndihmén e Avokatit gjaté mbrojtes sé tij".

Megjithaté, mbrojtja e dhéné nga Amendamenti i Gjashté éshté efektive pas ngrit-
jes sé akuzave formale. Pér fazat e hershme té procedurés, e tillé si¢ éshté ndalja
né polici, i dyshuari ende mund té keté gasje né ndihmén e njé avokati né saje té
interpretimit té Amendamentit té Pesté nga Gjykata e Larté e Shteteve té
Bashkuara né lidhje me até gé i takon né té drejtat procesuale né saje té Amen-
damentit té Pesté® sipas rastit pérkufizues Miranda kundér Arizonés.’

5 Ligji i ri pér proceduré penale éshté miratuar mé 28 dhjetor té vitit 2008. Shumica e
dispozitave té tij do té hyné né fuqi mé 1 shtator té vitit 2011, pa marré parasysh se njé
numér i tyre tanimé kané hyré né fugi né mes té vitit 2009.

¢ Shih Amendamentin e Pesté té Kushtetutés sé Shteteve té Bashkuara i cili thekson “Askush
nuk mund té mbajé pérgjegjési pér njé krim té réndé apo pér njé akt tjetér qé dénohet pa
deklaratén apo aktakuzén e njé jurie té larté, me pérjashtim té atyre rasteve qé lindin né
radhét e Forcave tokésore e detare ose Forcave té mbrojtjes territoriale gjaté shérbimit
aktiv né kohé lufte ose né gjendje gatishmérie; askush nuk mund té gjykohet dy heré pér té
njéjtén shkelje té ligjit e as ti vihet né rrezik jeta; as nuk mund té detyrohet té déshmojé
kundér vetvetes né njé ¢éshtje penale e as té privohet nga liria dhe pasuria pa u zhvilluar
njé proces i rregullt gjygésor.;askujt nuk mund ti merret pér pérdorim publik prona private
pa zhdémtim pérkatés”.

7 Shih Miranda kundér Arizonés, 384 U.S. 436, 86 S. Ct. 1602, (1966).
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= Ligji i Francés

Sipas nenit paraprak té Kodit té Procedurés Penale té Francés, ¢cdo individ i dyshuar ose i
akuzuar pér kryerjen e njé vepre penale ka té drejté pér ndihmén e mbrojtésit juridik® E
drejta pér mbrojtje juridike pér kété arsye éshté e zbatueshme gé nga fillimi, sic éshté marrja
né pyetje nga policia e deri né marrjen kryesore né pyetje. Personi i dyshuar apo i paditur,
ndér té tjera, e gézon té drejtén pér t'u informuar pér akuzat e ngritura kundér tij.? Eshté e
réndésishme té theksohet se ajo e drejté themelore e mbrojtjes gjithashtu éshté e njohur
edhe pérmes té drejtave té garantuara nga Konventa Evropiane pér té Drejtat e Njeriut e cila,
si njé konventé ndérkombétare e ratifikuar nga shteti i Francés, éshté pjesé e ligjit té Francés.”®

= E drejta ndérkombétare

E drejta pér njé mbrojtés ligjor pérbén njé nga té drejtat themelore juridike té in-
dividéve - sidomos né rastet penale. Kjo e drejté éshté e sanksionuar né té gjitha
burimet esenciale té sé drejtés ndérkombétare. Ky éshté njé nga parimet e parimit
té barazisé sé mjeteve para gjykatave.!! Tekstet e méposhtme ndérkombétare e
nxjerrin né pah réndésiné e vecanté té késaj té drejte.

Konventa Evropiane pér mbrojtjen e té Drejtave dhe Lirive themelore té
Njeriut (KEDNJ)*
Neni 6- E drejta pér gjykim té drejté 13

3. Cdokush gé éshté i ngarkuar me akuzé penale i ka té drejtat vijuese minimale:

[..]

8  Shih nenin paraprak ndaj Kodit pér proceduré penale té Francés, versioni i konsoliduar i 14
néntorit té vitit 2010.

9 Shih po ashtu nenin paraprak ndaj Kodit pér proceduré penale té Francés.

10 Shih nenin 53 té Kushtetutés sé Francés té 4 tetorit té vitit 1958.

11 Shih né pérgjithési: Komiteti i té Drejtave té njeriut (KDNJ), Komenti i pérgjithshém 32 [90]

né nenin 14, paragr. 10, té miratuar mé 24 korrik 2007.

12 Konventa Evropiane pér mbrojtjen e té Drejtave dhe Lirive themelore té Njeriut (KEDNJ), gé
i éshté e nénshtruar plotésimeve me dispozitat e protokollit nr. 14 (Zyra pér Marréveshje e
Késhillit té Evropés - ZMKE nr. 194) qé kané hyré né fugi mé 1 gershor té vitit 2010.

3 Neni 6 té i KEDNJ-sé: “E drejta pér gjykim té drejte”

1. Né pércaktimin e té drejtave dhe obligimeve civile té tij ose té ndonjé akuze penale
kundér tij, cdokush ka té drejté pér gjykim té drejté dhe publik brenda njé afati té arsyeshém
nga njé gjykaté e pavarur dhe e paanshme e themeluar me ligj. Vendimi duhet té shpallet
publikisht por shtypi dhe publiku mund té pérjashtohen nga i téré ose njé pjesé e gjykimit
né interes té sigurisé morale, rendit publik ose té sigurisé kombétare né njé shogéri
demokratike, kur interesat e té miturve ose mbrojtja e jetés private té paléve kété e
kérkojng, ose né té zgjerohet né ményré strikte sipas mendimit té gjykatés né rrethanat e
posacme ku publiciteti do t'i prejudikonte interesat e drejtésisé.

2. Cdo person qé éshté me akuzé penale do té konsiderohet i pafajshém deri né déshmimin
e té kundértés né pajtim me ligjin.

-
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(c) ta mbrojé veten veté ose pérmes mbrojtésit juridik mbi zgjedhjen e béré nga
veté ai ose, nése nuk ka mjete té mjaftueshme té paguajé mbrojtje juridike, ajo
t'i ofrohet falas kur kété e kérkojné interesat e drejtésisé [...]

Marréveshja Ndérkombétare pér té Drejtat Civile dhe Politike'*
Neni 14%

14

15

3. Né pércaktimin e ¢farédo akuze penale kundér tij, ¢dokush ka té drejté né
garancité vijuese minimale, né barazi té ploté:

3. Cdo person i akuzuar me akuzé penale i ka té drejtat vijuese minimale:

(a) té informohet menjéheré, né gjuhén té cilén ai e kupton dhe né ményré té detajuar,
pér natyrén dhe shkakun e akuzés kundér tij;

(b) té keté kohé dhe mjete pérkatése pér pérgatitjen e mbrojtjes sé tij;

(c) ta mbrojé veten veté ose pérmes mbrojtésit juridik mbi zgjedhjen e béré nga veté ose,
nése ai nuk ka mjete té mjaftueshme ta paguajé t'i sigurohet falas kur interesat e drejtésisé
e kérkojné késhtu;

(d) té marré né pyetje ose t'i keté marré né pyetje déshmitarét kundér tij dhe ta kérkojé
praniné dhe marrjen né pyetje té déshmitaréve né favor té tij sipas kushteve té njéjta si
déshmitarét kundér tij;

(e) ta keté ndihmén falas té pérkthyesit nése ai nuk mund ta kuptojé ose ta flasé gjuhén
qé pérdoret né gjykim.”

Marréveshja ndérkombétare pér té Drejtat Civile dhe Politike (MNDCP), e miratuar dhe e
hapur pér nénshkrim, ratifikim dhe aderim nga Rezoluta e Asamblesé sé Pérgjithshme
2200A (XXI) té 16 dhjetorit té vitit 1966, qé ka hyré né fugi mé 23 mars té vitit 1976.

Nenin 14 i MNDCP-sé thekson me sa vijon:

“1. Té gjithé personat do té jené té barabarté para gjykatave dhe tribunaleve. Né pércaktimin
e ¢do akuze penale kundér tij, ose té té drejtave dhe detyrimeve té tij né pajtim me ligjin,
cdokush ka té drejté pér gjykim té drejté dhe publik nga njé gjykaté kompetente, té pavarur
dhe té paanshme té themeluar né saje té ligjit. Media dhe publiku mund té pérjashtohen
nga i téré apo nga njé pjesé té gjykimit pér shkak té moralit, rendit publik (ordre public) ose
sigurisé kombétare né njé shogéri demokratike, ose atéheré kur interesat e jetés private té
paléve kété késhtu e kérkojné, ose né opinion té pérhapet aq gé sipas mendimit té gjykatés
né rrethanat e posagcme publiciteti do t'i prejudikonte interesat e drejtésisé; ¢do vendim i
béré né njé rast penal apo né njé padi né pérputhje me ligjin do té béhen publike por me
pérjashtim kur interesi i personave té mitur pérndryshe kété e kérkojné ose kur procedurat
kané té béjné me konteste martesore ose tutoriné e fémijéve.

2. Cdokush i akuzuar me akuzé pér vepér penale do té keté té drejté té konsiderohet i
pafajshém pérderisa nuk i déshmohet faji né pajtim me ligjin.

3. Né pércaktimin e ¢farédo akuze penale kundér tij, ¢dokush ka té drejté né garancité
vijuese minimale, plotésisht té barabarta:

(a) Té informohet menjéheré dhe né detaje né gjuhén té cilén e kupton pér natyrén dhe
shkakun e akuzés kundér tij;

(b) Té keté kohé dhe mjete té mjaftueshme pér pérgatitjen e mbrojtjes sé tij dhe té
komunikojé me mbrojtés qé e ka marré né sajé té zgjedhjes sé tij;

(c) Té gjykohet pa vonesé té tepruar;

(d) Té gjykohet né prezencén e tij, dhe té mbrohet veté ose me ndihmén e mbrojtésit
juridik né sajé té zgjedhjes sé tij; té jeté i informuar, né qofté se ai nuk ka ndihmé juridike,
pér kété té drejte té tij; dhe té keté ndihmé juridike qé i éshté caktuar, né ¢do rast kur
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(d) Té gjykohet né prezencén e tij, dhe té mbrohet veté ose me ndihmén e mbro-
jtésit ligjor né saje té zgjedhjes sé tij; té jeté i informuar, né qofté se ai nuk ka
ndihmé juridike, té késaj té drejte té tij; dhe té keté ndihmé juridike qgé i éshté
caktuar, né ¢do rast kur interesat e drejtésisé e kérkojné kété dhe pa pagesé
nga ai né rastin kur ai nuk ka mjete té mjaftueshme pér ta paguar até, |[...]

E drejta pér avokat ligjor éshté fiksuar né kuadér té konceptit té pérgjithshém té
sé drejtés pér gjykim té drejté e cila gjithashtu siguron garanci specifike né rastet
penale, té tilla si e drejta pér t'u informuar pér natyrén dhe shkakun e akuzés
kundér tij/saj; té drejtén pér té pasur kohé té mjaftueshme pér pérgatitjen e
mbrojtjes sé tij/saj, té drejtén pér marrje né pyetje té déshmitaréve dhe té drejtén
pér tu ndihmuar me pérkthyes.*

= Standarde té zbatuara nga Tribunalet Ndérkombétare

Rregullat e zbatueshme pér gjykatat e ndryshme ndérkombétare qé pérfshijné té
drejta té ngjashme pér personat e akuzuar pér krime ndérkombétare.

interesat e drejtésisé kété e kérkojné, dhe pa pagesé nga ai né rast té tillé nése ai nuk ka
mjete té mjaftueshme pér té paguar pér até;

(e) Té marré né pyetje ose t'i keté marré né pyetje déshmitarét kundér tij dhe té kérkojé
praniné dhe marrjen né pyetje té déshmitaréve né favor té tij sipas kushteve té njéjta si
déshmitarét kundér tij;

(f) Ta keté ndihmén falas té pérkthyesit nése ai nuk mund ta kuptojé ose ta flasé gjuhén
qé pérdoret né gjykim;

(g) Té mos detyrohet té déshmojé kundér vetes ose ta pranojé fajin.

4, Né rast té personave té mitur, procedura do té jeté e tillé qé do té marré parasysh
moshén e tyre dhe déshirén pér ta promovuar rehabilitimin e tyre.
5. Cdokush i akuzuar pér krim do té keté té drejté qé akuza dhe dénimi e tij té shqyrtohen
nga njé gjykaté mé e larté né pajtim me ligjin.
6. Kur njé person nga njé vendim pérfundimtar se ka qené i dénuar pér njé vepér penale dhe
kur mé pas dénimi i tij ka qené i kundért ose ai ka qené i falur me arsyetimin se njé fakt i ri
ose fakte mé té reja té zbuluara mé voné tregojné pérfundimisht se nuk ka pasur gabim
gjyqésor, personi i cili e ka vuajtur dénim si rezultat i vendimit té tillé do té kompensohet né
pajtim me ligjin, pérveg nése éshté déshmuar se mos-zbulimi i faktit té panjohur né kohén e
caktuar térésisht ose pjesérisht i atribuohet atij.
7. “Askush nuk mund té ndiget ose té dénohet sérish pér njé vepér pér té cilén ai tanimé ka
gené i akuzuar ose i dénuar sipas ligjit dhe procedurés penale té ¢do vendi.”

16 Shih mé sipér, nenin 6 nga KEDNJ dhe nenin 14 nga MNDCP.
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Statuti i Gjykatés Ndérkombétare Penale pér ish - Jugosllaviné (GJNPJ)
Neni 21- Té drejtat e té akuzuarve?

17

4, Né pércaktimin e ¢do akuze kundér té akuzuarit né bazé té kétij Statuti, i
akuzuari ka té drejté né garancité e méposhtme minimale, plotésisht té
barabarta:

[.]

(d) té gjykohet né prezencén e tij, dhe ta mbrojé veté vetveten ose pérmes mbro-
jtésit né saje té zgjedhjes vetanake; té informohet pér kété té drejté nése nuk
ka mbrojtés ligjor; dhe té keté mbrojtje ligjore gé i éshté caktuar, né ¢do rast
kur interesat e drejtésisé e kérkojné kété, po dhe pa pagesé nga ana e tij né
rastin kur ai nuk ka mjete té mjaftueshme qé até ta paguajé [...]

“1. Té gjitha personat do té jené té barabarté para Tribunalit Ndérkombétar.

2. Né pércaktimin e akuzave kundér tij, i akuzuari pér gjykim té drejté dhe publik,

Né pajtim me nenin 22 té Statutit.

3.l akuzuari do té konsiderohet i pafajshém deri né déshmimin e fajésisé sé tij né pajtim me
dispozitat e kétij Statuti.

4, Né pércaktimin e ¢faré do qofté akuze kundér té akuzuarit né pajtim me kété Statut, i
akuzuari ka té drejté né garancité e méposhtme minimale, plotésisht té barabarta:

(a) té informohet shpejté dhe né ményré té detajuar né gjuhén qé ai e kupton pér
natyrén dhe shkakun té akuzés kundér tij;

(b) té keté kohé té mjaftueshme pér ta pérgatitur mbrojtjen e vet dhe té komunikojé me
avokatin qé e ka zgjedhur veté;

(c) té gjykohet pa vonesé té panevojshme;

(d) té gjykohet kur éshté i pranishém dhe té mbrohet veté ose népérmjet mbrojtésit
ligjor té zgjedhur prej tij; té informohet, pér kété té drejté nése ai nuk ka mbrojtés juridik;
dhe té keté ndihmé juridike qé i éshté dhéné, né secilin rast kur interesat e drejtésisé
kérkojné késhtu, dhe pa pagesé nga ai né cilin do rast té tillé né qofté se ai nuk ka mjete té
mjaftueshme té paguajé pér até;

(e) té marré né pyetje ose t'i keté marré né pyetje déshmitarét kundér tij dhe ta kérkojé
paraqitjen dhe marrjen né pyetje té déshmitaréve né favor té tij né té njéjtat kushte si désh-
mitarét kundér tij;

(f) té keté ndihmé falas té pérkthyesit nése ai nuk mund ta kuptojé ose té flet gjuhén e
pérdorur né Tribunalin Ndérkombétar;

(g) té mos detyrohet té déshmojé kundér vetvetes ose ta pranojé fajésiné.” nenin 21 té
Statutit té TNPJ (Statuti i TNPJ), i miratuar mé 25 Maj té vitit 1993 nga Rezoluta 827 e
Késhillit té Sigurimit té Kombeve té Bashkuara dhe té amendemanduar mé 29 gershor nga
Rezoluta 1931 té Késhillit té Sigurimit té Kombeve té Bashkuara.
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Statuti i Romés i Gjykatés Ndérkombétare Penale (GJNPR)
Neni 55-Té drejtat e individéve gjaté hetimit®

2. Ku ka arsye té besohet se njé person ka kryer njé krim brenda juridiksionit té
Gjykatés dhe se personi pérgatitet té merret né pyetje ose nga prokurori, ose
nga autoritetet kombétare né bazé té njé kérkese té béré sipas pjesés 9, ky
person duhet gjithashtu t keté té drejtat e vijuese pér té cilat ai ose ajo duhet
té informohet para se té merret né pyetje :

[.]

(c) Té keté ndihmé juridike sipas zgjedhjes sé individit, ose, nése individi nuk ka
pérfagésues juridik, té keté mbrojtés qé i éshté pércaktuar atij ose asaj, né cilin
do qofté rast nése interesat e drejtésisé késhtu e kérkojné dhe pa pagesé nga
individi né ¢faré do qofté rasti té tillé, nése individi nuk ka mjete té mjaftueshme
pér ta paguar avokatin [...]

Neni 63 - Gjykimi né prani té té akuzuarit

18

1. I akuzuari duhet té jeté i pranishém gjaté gjykimit.

2. Nése i akuzuari, gjaté prezencés né sallén e Gjykimit, vazhdon ta pengojé
gjykimin, Késhilli Gjygésor mund ta largojé té akuzuarin dhe mund atij ose asaj
t'ia béjé té mundshme ta pércjellé gjykimin nga hapésira jashté sallés sé gjykimit

“1.Né lidhje me ndonjé hetim né saje té kétij Statuti, njé person:

(a) Nuk do té detyrohet ta inkriminojé veten ose ta pranojé fajésing;

(b) Nuk do t'i nénshtrohet asnjé forme té presionit, detyrimit ose kércénimit, torturés
ose ndonjé formés tjetér té trajtimit apo dénimit mizor, jonjerézor ose degradues;

(c) Duhet, né qofté se merret né pyetje né njé gjuhé tjetér gqé dallon nga gjuha qé
personi plotésisht e kupton dhe flet, ta ketg, i liruar nga ¢faré do qofté pagese, ndihmén e
pérkthyesit kompetent dhe pérkthime té tilla qé jané té nevojshme t'u pérgjigjen kérkesave
té drejtésisé; dhe

(d) Nuk do t'i nénshtrohet arrestit apo ndaljes arbitrare dhe nuk do té privohet nga liria

e tij ose e saj, pérveg né baza té tilla dhe né pérputhje me procedurat e tilla si¢ jané té pér-
caktuara né kété Statut.
2. Aty ku ka arsye pér té besuar se njé person ka kryer njé krim brenda juridiksionit té
Gjykatés dhe se personi duhet té merret né pyetje ose nga prokurori, ose nga autoritetet
kombétare né bazé té njé kérkese té béré sipas pjesés 9, ky person duhet gjithashtu t'i keté
té drejtat vijuese té cilat ai ose ajo duhet té informohet para se té merret né pyetje:

(a) Té informohet, para se té merret né pyetje, se ka baza pér té besuar se ai ose ajo ka
kryer krim brenda juridiksionit té Gjykatés;

(b) Té hesht, duke mos u marré né konsideraté kjo heshtje né pércaktimin e fajit ose té
pafajésisé;

(c) Té keté ndihmé juridike sipas zgjedhjes sé personit, ose, nése personi nuk ka ndihmé
juridike, atij ose asaj t'i caktohet ndihmé juridike, né ¢do rast kur interesat e drejtésisé kété
e kérkojné, dhe pa pagesé nga personi né rast se personi nuk ka mjete té mjaftueshme ta
paguajé; dhe

(d) Té merret né pyetje né prani té mbrojtésit pérveg nése personi vullnetarisht ka hequr
doré nga e drejta e tij ose e saj pér avokat.”, neni 55 i Statutit té Romés pér Gjykatén
Ndérkombétare Penale (Statuti i Romés), A/CONF.183/9, té adoptuar mé 17 korrik té vitit
1998, e qé ka hyré né fuqi mé 1 korrik té vitit 2002.
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dhe ta udhézojé avokatin pérmes pérdorimit té teknologjisé sé komunikimit
nése kjo éshté e nevojshme. Masa té kétilla do té ndérmerren vetém né rrethana
té jashtézakonshme, pasi alternativat e tjera té arsyeshme gé jané provuar jané
treguar jo adekuate, dhe vetém pér kohézgjatjen e tillé sa éshté e nevojshme.

1.2. MBROJTESI | OBLIGUESHEM LIGJOR

Shumica e traditave, pérfshiré edhe té gjitha kéto té shqyrtuara kétu, sigurojné
ndihmé té obligueshme ligjore né rastet e specifikuara me ligj. Né kéto raste,
ndihmesa ligjore nuk éshté vetém e drejté por kusht sine qua non pér vlefshmériné
e procedurés. Rrethanat qé mund té grupohen si ato né lidhje me shkallén e
krimeve né fjalé ose né lidhje me té dyshuarin veté e kérkojné “mbrojtjen” e nevo-
jshme té ofruar nga njé mbrojtés ligjor.

1.2.1. LIGJI | MAQEDONISE

Ligji magedonas parashikon se ndihma e mbrojtésit ligjor duhet té jeté e oblig-
ueshme pér personin né rastet vijuese: *

19

Né qofté se i dyshuari ose i akuzuari éshté memec, shurdh ose i paafté ta
mbrojé me sukses veten, atéheré pér até prania e njé avokati mbrojtés éshté e
detyrueshme gé nga marrja e paré né pyetje;

Né qofté se i dyshuari ose i akuzuari éshté i ngarkuar me njé krim pér té cilin
me ligj éshté i paraparé dénimi me burgim té pérjetshém, prania e njé avokati
mbrojtés éshté e detyrueshme gé nga marrja e paré né pyetje;

Né qofté se i dyshuari ose i akuzuari éshté né paraburgim, angazhimi i njé
avokati mbrojtés éshté e detyrueshém pér téré kohézgjatjen e paraburgimit;
Né qofté se njé individ éshté i akuzuar pér njé krim pér té cilin ligji parashikon
burgim prej dhjeté vjet ose mé shumé, angazhimi i njé avokati mbrojtés éshté
i detyrueshém qé nga momenti i dorézimit té aktakuzés;

Angazhimi i njé avokati mbrojtés éshté i detyruar kur njé i dyshuar ose i akuzuar
éshté né fazé ndérmjetésimi ose ka lutje pér arritjen e marréveshjes pér ko-
hézgjatjen e késaj procedure. Kjo éshté njé risi té LPP-né e ri kur bisedimet pér
ndérmjetésim dhe lutja pér arritjen e marréveshjes éshté béré pér heré té pare;
Kjo éshté risi e LPP ku ndérmjetésimi - né kété formé - dhe negocimi i akuzés
jané parashtuar pér heré té paré.

Shih nenin 74 té LPP-séi. Shih gjithashtu nenin 66 té LPPsé té vitit 2005.
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Angazhimi i avokatit mbrojtés éshté e detyrueshme pér té akuzuarin gé gjykohet
né mungesé menjéheré pasi té miratohet njé vendim i tillé.

Njé nga risité e paragitura nga LPP éshté se viktimat e krimeve seksuale dhe ato
té krimeve kundér njerézimit dhe té drejtés ndérkombétare kané té drejté pér
mbrojtje nga avokati pa pagesé kur marrin pjesé né procedimin si palé té démtuara
para kryerjes sé ndonjé ekzaminimi né té gjitha fazat e procedurés. Gjykata,
prokurori dhe policia jané té detyruar ta informojné viktimén pér kété té drejté.’

Shumica e praktikuesve té intervistuar té ligjit mendonin se rregullativat e mbro-
jtjes sé detyrueshme jané shumé té qarta né LPP-né e ri dhe reale pér tu zbatuar.
Njé numér i tyre megjithaté mendonin se ata kané déshtuar ose nuk e kané béré
pércaktimin e té drejtave qé i kané prezantuar ose arsyetuar pas tyre.

Disa praktikues shprehén dyshime pér qartésiné e dispozités dhe ngritén pyetje
pér praktikén jo-konsistente té gjykatave né kérkimin e dokumenteve si¢ jané
certifikata mjekésore dhe/ose raporte té ekspertéve, né varési té llojit té paaftésisé.
Sipas tyre, disa gjykata kérkojné paraqitje té njé numri té dokumenteve ndérsa té
tjerét nuk kané nevojé pér dokumente mbéshtetése.

Pérvec késaj, disa nga praktikuesit mendojné se pragu prej dhjeté vjet burgim pér
té drejtén pér mbrojtje té detyrueshme duhet té ulet pér té pérfshiré krime mé té
lehta. Ata gjithashtu konsiderojné se mbrojtja e detyrueshme mund té caktohet
mé herét nga koha kur éshté ngritur njé aktakuzé.

1.2.2. LIGJET NDERKOMBETARE DHE KRAHASUESE
= Ligji i Kroacisé

Prania e detyrueshme e avokatit mbrojtés qé nga marrja e paré né pyetje éshté

paraparé né kéto raste: 2!

= Kur i dyshuari ose i akuzuari éshté memec, shurdh ose i paafté ta mbrojé veten
me sukses;

= Pér akte penale né té cilat éshté paraparé burgim afatgjaté, nga dérgimi i
urdhrit pér ngritjen e hetimit deri né finalizimin e procedurés;

20 Shih nenin55 té LPP-sé té ri.
21 Shih nenin 65 té LPP-sé té vitit 2005.
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= Nése kundér té akuzuarit jané urdhéruar paraburgim ose paraburgim hetues? avokati
éshté i obligueshém gé nga momenti i léshimit té vendimit pér hegje té lirisé;

= Nga dorézimi i aktakuzés deri sa té finalizohet procedura penale (pra, né fund té
gjykimit) pér krimet pér té cilat éshté paraparé burgim prej 10 ose mé shumé vjet;

= Nése i pandehuri nuk ka avokat qé e pércjell vendimin e gjykatés i cili e paran-
dalon avokatin gé té ndérmarré veprime té vecanta ose pérfagésimin e klientit
té tij%;

= Gjaté vazhdés sé negociatave pér pranimin e fajésisé si dhe gjaté nénshkrimit
té ndonjé marréveshjeje qé rrjedh nga marréveshja pér pranimin e fajésisé;

= Nga momenti kur éshté sjellé vendimi pér mbajtjen e gjykimit né mungesé;

= Pasi éshté paditur ndonjé i akuzuar me té meta mendore;

= Atéheré kur i akuzuari éshté gjykuar né mungesé pér shkak té sjelljes sé tij ob-
struktive gjaté gjykimit.

Kapaciteti mendor i njé té pandehuri né kohén e kryerjes sé krimit dhe gjaté gjykimit
cmohet népérmjet vlerésimit psikiatrik té urdhéruar nga gjykata. Psikiatri duhet té
vlerésojé vallé i pandehuri éshté me probleme mendore dhe té japé mendim nése ai
éshté i afté ta kuptojé natyrén dhe géllimin e procedimeve penale té ngritura kundér
tij, si dhe t'i kuptojé aktet specifike procedurale dhe pasojat e tyre, vallé mund té
komunikojé me avokatin mbrojtés dhe ta udhézojé kété té fundit.

= LigjiiFrancés

Ashtu si¢ u diskutua mé herét, personi i dyshuar ose i akuzuar se ka kryer njé vepér
penale ka té drejté pér ndihmén e avokatit. | pandehuri mund té vendosé té hegé doré
nga kjo e drejté dhe ai veté ta pérgatit mbrojtjen e tij. Megjithat&, ndihma e mbrojtésit
ligjor kérkohet né saje té ligjit né disa procedura dhe né rrethana té caktuara.

Ligji i Francés e parashikon ofrimin e mbrojtjes sé obligueshme pér njé person té akuzuar né
procedimet para Cour d/ssises (pér akuza me krime té rénda) dhe né procedimet penale gé i

22 Dallimi né mes paraburgimit dhe paraburgimit hetimor éshté se i pari éshté i urdhéruar
paraprakisht nga prokurori publik dhe mund té zgjasé deri né 48 oré né fund té té cilave,
pérve¢ nése nga gjykata nuk éshté urdhéruar paraburgim hetimor, i dyshuari lirohet.
Paraburgimi hetimor éshté urdhéruar nga gjykata kompetente pér njé periudhé prej njé
muaji, né njé kohé dhe mund té zgjatet deri né fund té gjykimit.

B Kur gjykatésit i éshté béré e qarté se avokati propozon aktivitete qé pérsériten dhe synon
qé ta prolongojé gjykimin [té tilla si marrje né pyetje té déshmitaréve té rinj, té ekspertéve
ose porositje té ekspertizave té reja,] gjykata pas paralajmérimit, mund edhe atij t'i kérkojé
qé ta braktis gjykimin. Shih nenin11, Paragr. 3 té LPP-sé té vitit 2005.

24 Shih nenin 317 té Kodit pér proceduré penale té Francés dhe nenin 4 té v. 1945, Rregullén
né lidhje me delinkuentét e mitur té vitit 1945 (Ordonnance n°45-174 du 2 février 1945
relative a l'enfance délinquante).
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pérfshijné té miturit.”* Pérvec késaj kjo gjithashtu éshté parashikuar edhe pér té rriturit e
mbrojtur (p.sh., té mriturit aftésité mendore ose fizike té té ciléve nuk ju lejojné gé ata veté té
kujdesen pér nevojat e tyre dhe té cilét mund té pérfitojné nga masat e posagme mbrojtése).”

MEé tej, mbrojtési i obligueshém aplikohet né rastet e kundérvajtjes sé tillé sic
éshté “comparution immediate” (paraqgitjen e menjéhershme), ku i pandehuri nxirret
menjéheré né gjykaté né saje té pélgimit té tij/saj té dhéné né praniné e avokatit,
kur éshté i akuzuar pér njé vepér qé sjell té paktén dy vjet burgim. Shembull i dyté
flet pér té pandehurin e kapur né flagrant délit [né aktin e flagrancés], né ¢'rast
kundérvajtja dénohet me jo mé pak se gjashté muaj burgim. Né ¢do rast, prokurori
duhet té paragesé prova té mjaftueshme pér té déshmuar fajin dhe pér t'u bindur
se nxjerrja e tillé e menjéhershme e té pandehurit né gjykaté éshté e justifikuar.2

Sé fundi, mbrojtési i obligueshém éshté i siguruar né ekuivalentin francez té pro-
cedurés sé pranimit té fajésisé ose “sur comparution sur reconnaissance préalable
de culpabilité”, i cili éshté né dispozicion té té pandehurit pér kundérvajtje qé
dénohen me maksimum pesé vjet burgim. Né kété proceduré, i padituri nuk mund
té heq doré nga e drejta e tij pér t'u ndihmuar nga pérfaqgésuesi ligjor ./

= Standarde ndérkombétare: rregullat dhe praktikat e GJNPJ-sé

Neni 21 (4) d i Statutit té GJNPJ-sé pércakton se i akuzuari para gjykatés ndérkom-
bétare mund té pérfagésohet ose nga avokati ose veté. Tribunali ndérkombétar pér
kété arsye nuk i detyron té pandehurit té ndihmohen me avokat. Me gé kjo ¢éshtje
e vecanté né thelb éshté e lidhur pér ¢éshtjen e veté-pérfagésimit dhe pér kufijté
e tij, pér mbrojtésin e detyrueshém ose té imponuar do té diskutohet né vijim.

1.3. E DREJTA PER VETE-PERFAQESIM

Njé atribut i té drejtés pér gjykim té drejté éshté e drejta pér tu mbrojtur veté [e
drejté pér veté-pérfaqésim]. Pér té gené gjykimi i drejté, té pandehurit duhet t'i
jepet mundésia qé té jeté i pranishém né gjykimin e tij, t'i sfidojé pretendimet e
paléve té tjera dhe té paraqesé mbrojtjen e tij/saj.

2 Shih nenet 706-116 té Kodit pér proceduré penale té Francés. Pér mé tepér informacione
pér regjimin ligjor pér té rriturit e mbrojtur, shih prej nenit 425 deri 488 té Kodit civil té
Francés.

2 Shih nenet 394 deri 396 té Kodit pér proceduré penale té Francés.

27 Shih nenin 395-8 té Kodit pér proceduré penale té Francés. Pér mé tepér pér “comparution
sur reconnaissance préalable de culpabilité”, shih nenet prej 495-7 deri 495-16 dhe 520-1 té
Kodit pér proceduré penale té Francés.




26
1.3.1. LIGJI | MAQEDONISE

Procedura penale maqgedonase parasheh mundésiné qé njé i pandehur ta organi-
zojé dhe ta paragesé mbrojtjen e tij/saj veté. Neni 4 i LPP-sé té vitit 2005 pércakton
qé cdo i akuzuar ka té drejté “té gjykohet né praniné e tij dhe té mbrohet veté
ose me ndihmé juridike” dhe té “jeté i pranishém gjaté marrjes né pyetje té désh-
mitaréve dhe té jeté né gjendje t'i béjé pyetje vetes”.® Neni 66 i kodit té njéjté
gjithashtu e sanksionon té drejtén e té akuzuarit/dyshuarit pér pérgatitjen e mbro-
jtjes vetanake.?”” Praktika ka treguar se né késo raste té akuzuarit jané veté
pérgjegjés pér mbrojtjen e tyre, nése ata ashtu déshirojné.

1.3.2. LIGJET NDERKOMBETARE DHE KRAHASUESE
- Ligjii SHBA

Vetépérfagésimi ose pro se pérfagésimi éshté hegje doré nga e drejta pér avokat ku i pan-
dehuri (ai/ajo) do ta pérfagésojé vetveten. Megjithaté, gjykatat zakonisht sigurojné se
hegja doré nga e drejta e tij pér avokat éshté béré me dije, me vetédije dhe vullnetarisht.*

28 Shih nenin n 4 paragr.2 té LPP té vitit 2005.

2 Shih nenin n 66 té LPP té vitit 2005:
“(1) Né qofté se i dyshuari ose i akuzuari éshté memec, shurdh ose i paafté ta mbrojé me
sukses veten ose zbatohet proceduré penale kundér tij pér krim pér té cilin, né sajé té Ligjit
éshté pérshkruar dénimi i pérjetshém, atéheré ai patjetér duhet té keté mbrojtés gjaté
marrjes sé paré né pyetje.
(2) I pandehuri duhet patjetér té keté njé avokat né qofté se paraburgimi éshté pércaktuar
kundér tij gjaté periudhés sé ndaljes sé tij.
(3) Pas aktpadisé pér njé krim pér té cilin me Kodin éshté pérshkruar dénim deri né dhjeté
vjet, e né rast té dénimit mé té ashpér, i akuzuari duhet té keté patjetér avokat né kohén e
dorézimit té aktpadisé.
(4) Menjéheré sa éshté sjellé vendimi pér gjykim né mungesé, i akuzuari ( me nenin 292)
patjetér duhet té keté avokat.
(5) Né qofté se i akuzuari né rastet e mbrojtjes sé detyruar sipas paragraféve parapraké té
kétij neni, nuk e siguron veté mbrojtésin, Kryetari i gjykatés do té caktojé njé avokat né saje
té detyrés zyrtare pér kohézgjatjen e métejshme té procedurés penale, deri né verdiktin
fuqiploté final ligjor. Kur té akuzuarit i éshté caktuar njé avokat ex officio (sipas detyrés
zyrtare) pas aktit té ndjekjes penale, ai do té jeté i informuar pér kété céshtje si dhe pér
dorézimin e aktakuzés.”

30 Shih né pérgjithési vendimin e Gjykatés Supreme té SHBA-ve, Moran kundér Burbine 475
U.S. 412, 421, 106 S.Ct. 1135, (1986). Shih, gjithashtu, Almeida kundér Shtetit, 24 FLE $331,
Gjykata Supreme e Floridés (1999).
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= LigjiiFrancés

Sic u tha mé sipér, procedura penale e Francés i specifikon rrethanat né té cilat
zbatohet mbrojtja e obligueshme. Jashté nga kéto raste, té pandehurit i lejohet
qé ta pérfagésojé veten dhe ta zbatojé mbrojtjen e tij ashtu si¢ éshté paraparé
me nenin 6 (3) c. té Konventés Evropiane (shih mé poshté).

= Standardet ndérkombétare

Sikurse praktikat e brendshme edhe ligji ndérkombétar e rregullon té drejtén pér mbrojtje.

Ajo mund té realizohet me ndihmén e njé mbrojtési ligjor ose i pandehuri pérfagéson

vetveten. E drejta e fundit - qé ta refuzojé benefitin e ndihmés sé njé avokati dhe ta pér-

fagésojé vetveten - éshté pranuar né Konventén Evropiane, si dhe siMNDCP (Marréveshje

Ndérkombétare pér té Drejtat Civile dhe Politike).** Megjithaté, e drejta pér vetépérfagésim

nuk éshté absolute. Né té vérteté, ashtu si ka deklaruar Komiteti pér té Drejtat e Njeriut:
“Interesat e drejtésisé mund, né rastin e njé gjykimi té ve¢anté, ta kérkojné cak-
timin e njé avokati edhe kundér déshirés sé té akuzuarit, vecanérisht né rastet
kur né ményré té konsiderueshme dhe té vazhdueshme pengohet rrjedha pér-
katése e gjykimit, apo me qé pérballen me akuzé té réndé dhe jané té paafté té
veprojné né interesin e tyre. Késhtu veprohet edhe atéheré kur éshté e nevo-
jshme mbrojtja e déshmitaréve té [éndueshém nga ankthi i métejmé ose fri-
késimi i marrjes né pyetje nga i akuzuari. Sidogofté, ¢do kufizim i déshirés sé
personave té akuzuar pér ta mbrojtur veten duhet patjetér té keté njé objektiv
dhe njé qéllim mjaft serioz dhe té mos shkojé pértej asaj qé éshté e nevojshme
pér t'i mbéshtetur interesat e drejtésisé. Prandaj, ligji vendor duhet té shmang
¢do pengesé absolute kundér té drejtés pér ta mbrojtur veten né procedurat pe-
nale pa ndihmén e avokatit.”™?

= Praktika e GJNPJ-sé

Gjykata né disa raste e lejon té akuzuarin té pérgatisé dhe té paraqgesé mbrojtjen e tij
vetanake. E drejta pér vetépérfagésim, megjithaté, i ka kufijté e saj. Né pérkujtimin e

31 Shih Vendimin gjyqésor té Gjykatés Evropiane pér té Drejtat e Njeriut (GJEDNJ), Seliéiak
kundér Polonisé, 21 korrik 2009, paragr. 57. Shih gjithashtu komentet e pérgjithshme
MNDCP 32 [90], paragr. 37.

32 Shih Komentin e pérgjithshém 32 [90] té MNDCP, paragr. 37. Gjithashtu shih Vendimin
gjyqésor té GJEDNJ-s&, Hermi kundér Italisé, 18 tetor 2006, paragr.73.

33 Shih pérgjithésisht, Steven Kay QC & Gillian Higgins, E drejta pér vetépérfagésim - Avokatét
né syrin e Stuhisé, Byroja Ndérkombétare e Kodit penal, 4 gusht 2010. Shih gjithashtu
Micheal P. Scharf, Vendimi i dhomés sé apelit té GINPJ-sé pér té drejtén e Sllobodan
Milloshevigit pér vetépérfagésim, Véshtrime té ASIL -Shoqatés Amerikane pér té Drejtén
Ndérkombétare (VSHADN), néntor 2004.
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rrethanave té vecanta gé kané té béjné me té pandehurin, né rastet sic éshté gjendja
shéndetésore apo sjellja e vazhdueshme destruktive, gjykata ka vendosur t'i caktojé té
akuzuarit njé avokat profesionist. Kufizimet e té drejtés pér vetépérfagésim kané ndodhur
né disa raste té GJNPJ-sé sic jané gjykimet e Milloshevigit dhe té Karaxhigit. Pérderisa
né rastin e paré Tribunali pérfundimisht vendosi té caktojé mbrojtés pér ta pérfagésuar
té pandehurin, gjendja shéndetésore e té cilit shkaktoi disa shtyrje, né rastin e Karaxhiqit
Tribunali imponoi njé avokat né “pritje” pér t'i siguruar té drejtat pér mbrojtje, sepse i
akuzuari bénte opstrukcione duke refuzuar té marré pjesé né gjykim.»

1.4. GJYKIMI NE MUNGESE SI NJE PERJASHTIM

Gjykimet né mungesé ju referohen procedimeve gjygésore ku i pandehuri nuk
éshté i pranishém pér t'iu pérgjigjur akuzave penale pér té cilat éshté akuzuar.
Céshtja e pranisé sé avokatit éshté vendimtare pér té garantuar gjykim té drejté,
sepse prania e té pandehurit ju shérben géllimeve té ndryshme né rrjedhén e
gjykimit. | pandehuri duhet té jeté i pranishém pér t'iu pérgjigjur pyetjeve, pér t'i
siguruar deklaratat dhe provat dhe pér t'i “pérballuar” provat e mbledhura inkrim-
inuese dhe deklarimet e déshmitaréve té tjeré, né ¢'rast jep udhézime avokati
ligjor i cili éshté pérgjegjés pér mbrojtjen e tij. Por né ményré mé té pérgjithshme,
prania e tij éshté fundamentale sepse ai duhet té jeté i vetédijshém pér akuzat e
ngritura ndaj tij dhe pér té siguruar gé mungesa e tij gjaté procedurés nuk do té
ndikojé negativisht ndaj tij/saj.

Tradicionalisht, sistemi i pérbashkét ligjor nuk ka lejuar gjykime né mos prezencé
pér shkak se e drejta qé i pandehuri té jeté i pranishém né gjykimin e tij éshté e
shenjté. Pérvec késaj, ai pérdor njé sistem té pavolitshém, ku secila palé e ka
pérgjegjésiné pér t'i cuar pérpara argumentet e veta dhe té paragesé prova. Né
disa sisteme kontinentale, pér shkak se procedura éshté e rrepté, hetimi dhe
mbledhja e provave éshté siguruar nga gjykatési hetues i cili éshté pérgjegjés pér
kérkimin dhe grumbullimin si té provave inkriminuese ashtu edhe té atyre lehté-
suese. Késhtu, té drejtat e mbrojtjes konsiderohen t'i nénshtrohen mé pak rrezikut
sesa né sistemin anglo-sakson. Ajo qé éshté mé e réndésishme, dallimi né gén-
drimet shpjegohet nga ajo se si ¢do qasje gjen se drejtésia éshté dérguar, duke
pérfshiré edhe até se kur i pandehuri éshté arratisur. Sistemet ligjore qé e ndjekin
njé gasje mé kontinentale, si Franca apo ltalia, lejojné gjykime né mungesé né
procedurat penale por té dy vendet gjithashtu jané kritikuara nga Gjykata Evropi-
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ane pér té Drejtat e Njeriut pér kété zgjedhje, sepse llogariten si té pamjaftueshme
pér t'i garantuar té drejtat e mbrojtjes. (Shih mé poshté.)

Pérderisa GJEDNJ (& njé hapésiré vlerésimi pér mé shumé se pesédhjeté jurisdik-
cioneve kombétare dhe nuk i ndalon gjykimet né mungesé, por njeh njé pérgjegjési
shtesé té Shtetit pér t'i siguruar té drejtat e mbrojtjes gjaté kryerjes sé procedurave
té pérmendura.

Pozita e gjykatave ndérkombétare dhe hibride penale éshté e pérzier: pérderisa
ndalesa e gjykimeve té mbajtur térésisht né mungesé mbizotéron, disa gjykata,
sidomos ato té ndikuara nga sistemet mbi té drejtén Romake, i lejojné gjykimet
né mungesé té té pandehurit, duke siguruar mbrojtje me garanci té caktuar.

1.4.1. LIGJI | MAQEDONISE

Sipas LPP-sé 2005 dhe Ligjit té Ri pér proceduré penale (LPP té ri), gjykimi né
mungesé mund té mbahet kur njé i akuzuar éshté arratisur ose nuk éshté né dis-
pozicion té autoriteteve shtetérore, ndérsa ekzistojné arsye posacérisht té réndé-
sishme pér ta mbajtur gjykimin edhe pse i pandehuri nuk éshté i pranishém. 3
Gjykimi né mungesé nuk mund té mbahet pér té miturit.>> Kodi mé tej nuk pér-
punon se c¢faré cilésohet si njé arsye e réndésishme (s). Megjithaté, diskutimet me
praktikuesit ligjor sugjerojné se nuk ka kuptim té unifikuar apo té qarté se ¢faré

34 Shihe nenin 316 té LPP-sé té vitit 2005 i cili i pérshkruan hapat parapraké qé duhet té
ndérmerren nga gjykata para vendimit qé njé person ta gjykojé né mungesé:
“(1) Né qofté se i akuzuari ka gené i thirrur por nuk merr pjesé né gjykim dhe as e justifikon
mungesén e tij, Dhoma gjykuese do té urdhérojé qé i akuzuari té kapet me forcé. Né qofté
se arrestimi nuk mund té kryhet menjéherg, Dhoma gjykuese do té vendos gé gjykimi té
mos mbahet dhe do té urdhérojé qé i akuzuari té arrestohet me forcé pér gjykimin e
ardhshém. Né qofté se né kohén e arrestimit té tij i akuzuari e arsyeton mungesén e tij,
Kryetari i Dhomés do ta revokojé urdhrin pér arrestimin me forcé.
(2) Nése i akuzuari i thirrur padyshim éshté shmangur qé té marré pjesé né gjykim, dhe nuk
ka arsye pér paraburgim sipas nenit 184 té kétij Kodi, Dhoma gjykuese mund té vendosé pér
njé paraburgimin para-gjykues pér ta siguruar praniné e té akuzuarit né gjykim. Ankesa nuk
e shtyn pérmbarimin e vendimit pér paraburgimin para-gjykimit. Pér njé paraburgim para-
gjykimit té pércaktuar pér kété arsye aplikohen dispozitat nga nenet 183 deri 197 té kétij
Kodi. Nése nuk revokohet para késaj, paraburgimi para-gjykimit zgjat deri né shpalljen e
vendimit , por jo mé shumé se 30 dité.
(3) I akuzuari mund té gjykohet né mungesé vetém nése éshté i arratisur ose nuk éshté né
dispozicion pér agjencité shtetérore dhe ka arsye posagérisht té réndésishme pér t'u
ndjekur penalisht, edhe pse né mungesé. [...]” Kuptimi i termit “arsye posacérisht té
réndésishme” éshté ndoshta pércaktuar mé miré né jurisprudencé.

35 Shih nenin 472 té LPP-sé té vitit 2005.

36 Shih nenet 316 dhe 409 té LPP té vitit 2005 dhe Nenet 365 dhe 441 nga LPP iri.

37 Shih nenin 424 té LPP-sé té vitit 2005.
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jané ato “arsye té réndésishme”, por besojmé se ato i referohen seriozitetit té krimit
dhe ekzistimit té disa té pandehurve: mos mbaijtja e gjykimit né até rast do té jeté
njé mohim i drejtésisé pér viktimat dhe do té pérfagésojé rrezik pér té déshmuar.

Vendimi pér ta zhvilluar njé gjykim né mungesé éshté béré nga Dhoma Gjygésore,
me propozimin e Prokurorit. Mbrojtja mund ta ankimojé vendimin para Gjykatés
sé Shkallés sé Dyté brenda tri ditéve nga dita e pranimit té vendimit né fjalé.’

Personi i dénuar ose mbrojtési i tij mund té kérkojé njé ri-gjykim brenda njé viti
nga dita kur i dénuari ka gené i informuar pér vendimin e arritur né mungesé.’’
Njé ri-gjykim éshté gjithashtu i mundur né qofté se Gjykata Evropiane pér té
Drejtat e Njeriut konstaton shkelje té té drejtave té garantuara nga Konventa, e
cila né kété rast i referohet té drejtés pér gjykim té drejté sipas nenit 6.3

Sipas ligjit vendor, njé bazé tjetér pér gjykim né mungesé mund té gjendet né kontekstin
e procedimeve té shkurtuara.” Kéto procedura jané té zbatueshme pér veprat penale
qé dénohen me gjobé ose me burgim deri né tre vjet. Kétu prokurori mund té padit
né bazé té déshmive té mbledhura né fazén e méparshme dhe pa filluar njé hetim for-
mal.*! Nése i akuzuari né procedurén e shkurtuar nuk paragitet né seancén kryesore,
pérfshiré aty edhe kur gjykata nuk arrin ta thérrasé né ményrén e duhur pér shkak té
déshtimit té té paditurit ta raportojé ndryshimin e adresés, gjykata mund té vendosé
pér ta mbajtur gjykimin né mungesé té tij né qofté se prania e tij nuk éshté e domos-
doshme.”? Natyrisht, pyetja éshté cilat jané rrethanat qé do ta béjné prezencén e té
pandehurit té panevojshme. Sipas praktikuesit ligjor té konsultuar, pagartésia e kétij
kushti nuk paraget problem pér gjykatén pér marrjen e vendimit pér gjykim né mungesé.

LPP i ri, krahas njé riformulimi té vogél, i ka parashikuar té njéjtat kérkesa. A,
megjithaté, i ka hequr kushtet e imponuara kur prania e té pandehurit nuk éshté
e nevojshme: Ai thoté: “Né procedurat e veprave penale gé sjellin njé gjobé ose

38 Shih nenin 418 (1) (7) té LPP-sé té vitit 2005.

3 Shih kapitullin 26 té LPP-sé té vitit 2005, nenet 442 deri 457. Shih gjithashtu kapitullin 28
té LPP té ri, nenet 468- 482.

40 Shih nenin 442 té LPP-sé té vitit 2005.

41 Sipas LPP-sé té vitit 2005 investigimi formal udhéhiget nga gjykatési hetues me propozimin
e prokurorit dhe té bazuar né provat e grumbulluara né fazén para-hetimore duke siguruar
dyshime té bazuara se i dyshuari i caktuar e ka kryer krimin.

42 Shih nenin 45484 té LPP-sé té vitit 2005 i cili thoté: “(4) Nése i akuzuari nuk ka marré pjesé
né gjykim edhe pse ai ka gené i thirrur ose thirrjet e gjykatés nuk kané mund atij ti
dorézohen sepse i akuzuari nuk e ka njoftuar gjykatén pér adresén e tij té re té banimit ose
pér vendgéndrimin e ri, gjykata mund té vendosé qé gjykimi té mbahet né mungesé té tij
por vetém me kusht gé prezenca e tij té mos jeté e nevojshme.”

4 Shih nenin 479 (2) té LPP téri,.
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dénim me burg deri né tre vjet, né qofté se i pandehuri nuk paragitet né seancén
kryesore, edhe pse éshté i thirrur né ményré té rregullt ose né qofté se shérbimi i
procesit nuk éshté kryer sic duhet pér shkak se éshté ditur garté se i pandehuri i
éshté shmangur thirrjes, gjykata mund té vendosé té mbahet seanca kryesore né
mungesé té tij ose té saj. Pér té gjitha krimet e tjera pér té cilat zhvillohen proce-
dura té shkurtuara, prania e té pandehurit né seancén kryesore duhet té jeté e
detyrueshme.”® Posacérisht, ky segment i fundit i dispozités duket se éshté né
kundérshtim me parimet e pérgjithshme té gjykimit né mungesé, qé presupozojné
pérmbushjen e mé tepér kushteve.

Mé né fund, gjykimi mbahet, po qese edhe géllimisht pengohet marrja né pyetje
ose nuk respektohen udhézimet e Kryetarit té trupit gjykues i cili éshté i ngarkuar
me mbajtjen e gjykimit.* Pas [éshimit té paralajmérimit pérkatés, gjykata mund
té urdhérojé qé té akuzuarit té largohen nga salla e gjykimit pér njé periudhé té
caktuar kohore. Né qofté se i pandehuri deri atéheré éshté marré né pyetje né
gjykim, ai mund té largohet gjaté kohézgjatjes sé procedurés sé paragitjes sé
provave. Né até rast, para kompletimit té procedurés sé paragitjes sé provave,
gjykatési Kryesues i panelit do ta kthejé té akuzuarin dhe do ta informojé até pér
rrjedhén e gjykimit. Gjykata mund té urdhérojé largim tjetér, nése i akuzuari vazh-
don té jeté destruktiv. Né até rast gjykimi do té pérfundojé pa té akuzuarin dhe
Kryetari i trupit gjykues ose njé nga gjygtarét né panel do ta njoftojné até me
vendimin, né prani té njé népunési té gjykatés.”

Njé masé mbrojtése pér t'u siguruar gjykimi i drejté né mungesé, pérvec mundésisé
ligjore pér rigjykim, éshté kérkesa e té pandehurit gé mungon, té pérfagésohet
nga njé avokat menjéheré kur gjykata e ka arritur vendimin pér ta mbajtur gjykimin
né mungesé.* Té pyetur nése gjykimet né mungesé jané mbajtur né pérputhje
me ligjin, praktikuesit e intervistuar té ligjit jané pérgjigjur pozitivisht - éshté
théné se té pandehurit gé mungojné zakonisht jané té pérfaqésuar nga avokati.
Megjithaté, né dy rastet e fundit té pérshkruara mé larté né lidhje me procedurén
e shkurtuar dhe sjelljen destruktive té té pandehurit paragesin de facto rastet e
gjykimeve né mungesé, ku ligji nuk parasheh pérfagésimin e té pandehurit né
mungesé nga njé avokat, e as mundésiné pér rigjykim. Ky konkluzion pasqyrohet
né observimin e béré nga disa té anketuar té cilét konfirmojné se né kéto raste té
posacme, ku i pandehuri nuk éshté formalisht i gjykuar né mungesg, nga gjykata
nuk jané siguruar ex-officio mbrojtés ligjor.

44 Shih nenin 311 (1) té LPP té vitit 2005. Shih gjithashtu dispozitat e njéjta né nenin 361 (2) té
LPP téri.

4 Shih nenin 311 (2) té LPP té vitit 2005.

46 Shih nenin 66 (4) té LPP té vitit 2005. Shih gjithashtu nenin 74 (5) té LPP téri.
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Né diskutimin qé béhet rreth gjykimeve né mungesé, praktikuesit e intervistuar
jané té vetédijshém pér masat e ndryshme mbrojtése ligjore qé garantojné gjykim
té drejté. Shumica mbizotéruese mendojné se gjykimet né mungesé zhvillohen né
pérputhje me ligjin pér shkak se ai e parashikon mundésiné e ri-gjykimit kur i pan-
dehuri éshté i paraburgosur ose béhet i kapshém. Njé pakicé, megjithaté, véren se
gjykimet né mungesé cojné né pérgjithési né shqiptimin e dénimit mé té larté juridik
dhe se rezultati i procedimeve né dénimet bazohet né prova shumé jo bindése.

Né procedurat e krimeve komplekse, mungesa e avokatéve mbrojtés dhe e té pan-
dehurve éshté mé kritike pér arsye té brendshme: rastet e krimit té organizuar
sipas definicionit pérfshijné té paktén tre bashkeé - té akuzuar,” mu pér kété shu-
mohen mundésité qé disa prej tyre [ose avokatét e tyre] té mos paragiten para
gjykatés. Natyra e krimit, po ashtu, kérkon qé procedurat kundér ¢do njérit prej
tyre té konsolidohen, prej atéheré kur né rastet komplekse, né kohéra té ndryshme,
mund té pengohet pércaktimi objektiv i fakteve té rrezikuara.

Té gjithé praktikuesit ishin té njézéshém né observimin se pérfagésimi ligjor né
rastet e krimeve komplekse éshté vendimtar pér udhéhegje pérkatése té gjykimit
dhe se kjo kérkon shkathtési té posacme nga pjesémarrésit né procedimet, pérfshiré
edhe mbrojtjen. Té intervistuarit kané mendime té pérziera pér sa i pérket praktikés
sé gjykimeve né mungesé né krimet komplekse. Shumé prej tyre besonin se mbajtja
e gjykimit né mungesé éshté né pérputhje me ligjin. Té tjerét ishin té shqetésuar
se udhéhegja e gjykimit né mungesé té té pandehurit zakonisht shpie né akuza té
cilat nganjéheré prodhojné dénime drastike té larta. Njé i anketuar deklaroi se
gjykimet né mungesé ndonjé heré sjellin mangési né prezantimin pérkatés té
provave: “Aty praktikisht nuk ka gjykim, né kéto gjykime nuk paragiten prova, kur-
rfaré raporti nuk nxirret. Njé tipar tjetér i gjykimeve né mungesé éshté se dénimet
qé rezultojné nga kéto raste jané té larta né ményré drastike.”

Shtyrje né rastet komplekse penale - Né pérputhje me rregullat procedurale té
vendosura nga LPP i vitit 2005, éshté né diskrecionin e gjykatésit kryesues té
trupit gjykues qé ta shtyjé seancén atéheré kur njé palé nuk éshté e pranishme né
seancé, e aty pérfshihen edhe mangési té tjera kur mungojné edhe: prokurori,
avokati mbrojtés ose viktima,* ose kur palét angazhohen né sjellje destruktive.*’

47 Neni 121 (20) té Kodit té konsoliduar Penal, “Gazeta Zyrtare” 114/09: “Njé grup, bandé ose
grupim tjetér kriminel ose njé organizate do té thoté té paktén tre persona gé kané
formuar njé grupim pér qéllime kriminele, pérfshiré edhe organizatorin e grupimit.”

48 Shih nenin 311 (3) té LPP té vitit 2005.

49 Shih nenin 315 (1) dhe (2) té LPP té vitit 2005.

50 Shih nenin 301 (1) té LPP té vitit 2005.

51 Shih nenin 301 (2) té LPP té vitit 2005.
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Gjykata mund té urdhérojé gé ta shtyjé gjykimin me kérkesén e arsyeshme té
paléve™ ose pér shkaqge té tjera té arsyeshme pér shtyrje sic jané arsyet mjekésore
ose ndonjé shkak tjetér i arsyetuar miré.!

Ligji gjithashtu rregullon se si duhet té béhet zévendésimi i avokatéve. Zévendésimi i
tillé éshté bazé pér shtyrje/azhurnim té gjykimit, pérvec né rastet kur ndodh mé shumé
se njé zévendésim, me géllim té vonimit [zvarritjes] sé procedimit. Né pajtim me nenin
322 (3)t& LPP té vitit 2005, “gjaté seancés kryesore, nése i pandehuri e revokon autorizimin
e avokatit mbrojtés ose avokati mbrojtés veté térhiget nga pérfaqésimi i tij, avokatit té
posa angazhuar do ti jepen mé sé shumti 15 dité pér ta pérgatitur mbrojtjen, dhe né
késo rasti seanca kryesore do té vazhdojé menjéheré. Njé térhegje e re/revokim i autor-
izimit té procedimit té& métejmé té seancés kryesore do té lejohet vetém me vendim té
trupit gjykues dhe né qofté se kjo nuk éshté béré pér ta shtyré gjykimin me géllim."”

Né praktiké, sipas shumicés sé té anketuarve, gjykimet shpesh shtyhen. Njé pjesé
e vogél mendojné se shtyrjet kané gené ngjarje té rralla. Arsyet kryesore pér
shtyrje sugjerohet se jané mosprania e avokatit, e té pandehurit ose e té dy paléve
njékohésisht. Disa té anketuar kané véné né dukje se mungesa e prokurorit,
gjykatésit apo e ndonjé déshmitari, gjithashtu mund té jeng, né ményré tipike,
bazé pér vendimin pér shtyrje.

Pér sa i pérket numrit té shtyrjeve pér shkak té mungesés sé té pandehurit para se
gjykata té urdhérojé gé té mbahet gjykim né mungesg, té anketuarit u pajtuan se
jané ndjekur hapa té ndryshme. Aty ku i pandehuri konsiderohet si i arratisur [i
paarritshém pér agjencité shtetérore] dhe nése ka arsye posacérisht té réndésishme
pér ndjekjen e tij penale, pavarésisht nga mungesa e tij,” gjykata mund ta mbajé
menjéheré gjykimin né mungesé. Prandaj pyetja éshté se sa seanca jané shtyré nga
gjykatat pikérisht para se té vendosin té pushojné duke pritur realizimin e kérkesés
qé autoritetet pér zbatimin e ligjit edhe zyrtarisht té deklarojné se i akuzuari éshté
né arrati/i fshehur. Pérgjigja varet nga pérvojat e ndryshme té praktikuesve. Disa
mendonin se gjykata do ta shtyjé vetém njé herg, té tjerét mendonin se gjykatat za-
konisht shtyjné dy ose tre dégjime para se té vazhdojné me gjykimet né mungesé.
52 Paragrafi pasues i nenit 322 té LPP té vitit 2005 parashikon me sa vijon: “(4) Jashté rasteve
té parapara né paragrafin (3) té kétij neni, né qofté se i akuzuari ka autorizuar njé avokat té
mbrojtjes, shqyrtimi kryesor do té vazhdojé pa vonesé.” Nuk duket se instancat e sakta ku
gjykimi do té mbahet menjéheré pas emérimit té avokatit té ri jané té pércaktuara qarté.
53 Shih nenin 316 (3) té LPP té vitit 2005.
54 Shih nenin 402 (3) té LPP té Kroacisé i cili thoté: “I pandehuri mund té gjykohet né mungesé
vetém nése pér kété gjykim ekzistojné arsye posacérisht té réndésishme, dhe né qofté se:
1) nuk éshté i mundshém gjykimi né vend té huaj,

2) nuk éshté i mundshém ekstradimi, ose
3) i pandehuri éshté i arratisur.”
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Shqetésim té vecanté paraqesin rastet qé pérfshijné té pandehur té shuméfishté.
Gjykimi i tyre né té njéjtén kohé implikon presion mbi gjykatén pér ta finalizuar
rastin aq shpejt sa e lejon ligji, edhe nése kjo do té thoté se njé i pandehur mund
té mungojé. Kérkesa e ngutshme qé té respektohet drejtésia dhe té respektohet
e drejta e té pandehurve té pranishém pér gjykim brenda kohés sé arsyeshme ka
pérparési mbi té drejtat e té pandehurve té arratisur.

1.4.2. LIGJET NDERKOMBETARE DHE KRAHASUESE
= Ligji kroat

Né bazé té ligjit, gjykimet né mungesé duhet té jené pérjashtim. Ato mund té
mbahen vetém né rrethana specifike dhe pér arsye posacérisht té réndésishme,
té tilla si kur i pandehuri éshté i paarritshém pér autoritetet - jané jashté vendit,
nuk mund té ekstradohet, ose né pérgjithési, >* Gjykata merr vendim qé té mbajé
gjykim né mungesé pas prononcimit té prokurorit.

55 Shih vendimin e Gjykatés sé Larté té SHBA-ve né Hopt kundér Utah: “legjislatura e ka
konsideruar esenciale mbrojtjen e atij, jeta apo liria e té cilit éshté e involvuar né ndjekje
penale pér krim, ai gé personalisht do té jeté i pranishém né gjykim, qé éshté, né ¢do fazé té
gjykimit, kur té drejtat e tij substanciale mund té preken nga procedimet kundér tij. Nése ai
do té jeté i privuar nga jeta apo liria e tij, pa gené i pranishém, privimi i tillé do té ishte pa
até proces té rregullt ligjor té kérkuar nga Kushtetuta.” Hopt kundér Utah, 110 US 574, 28 L
Ed 262,4 S Ct 202 (1884).

56 Shih Rregullén 43 nga Rregullat federale té procedurés re. Defendant’s Presence, F.R.Crim.Pro.:
“(a) kur kérkohet.

Pérveg késaj rregulle, Rregulla 5 ose Rregulla 10 sigurojné se i pandehuri patjetér duhet té
jeté i pranishém né:

(1) daljen e paré, , rregullimin fillestar dhe apelimin;

(2) ¢do fazé té gjykimit, pérfshiré aty shqyrtimin nga késhilli dhe kthimin e vendimit; si
edhe

(3) dénimin.

(b) Kur nuk kérkohet. | pandehuri nuk ka nevojé té jeté i pranishém né asnjé nga rrethanat e
méposhtme:

(1) Té pandehurit e organizuar.

| akuzuari éshté organizaté e pérfagésuar nga avokati i cili éshté i pranishém.

(2) Shkelje kundérvajtése.

Vepra penale éshté e dénueshme me gjobé ose me burgim pér jo mé shumé se njé vit,
ose me té dyja, dhe me pranimin me shkrim té té pandehurit, gjykata lejon gé marréveshja,
apelimi, gjykimi dhe dénimi té ndodhin né mungesé té té pandehurit.

(3) Seancé ose dégjim pér céshtje ligjore.

Procedimi pérfshin vetém konferencé té dégjimit té né ¢éshtje té ligjit.

(4) Pérmirésimi i dénimit.

Procedimi e pérfshin pérmirésimin ose zvogélimin e dénimit né saje té Rregullés 35 ose
18 U.S.C. § 3582(c).
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= Ligji amerikan

E drejta pér t'u gjykuar né prezencg, gjithmoné ka gené e njohur nga Shtetet e
Bashkuara dhe ka qené e garantuar sipas parimit té procesit té pércaktuar té
mbrojtur nga Amendamenti i pestg, i jashté dhe i katérmbédhjeté té Kushtetutés
sé SHBA-ve.” Megjithaté, pérjashtime pér kété té drejté jané pranuar né Rregul-
loren federale té procedurés penale té vitit 1946 dhe né jurisprudencén e Gjykatés
sé Larté ku pranohet se “kétu vepra nuk éshté e madhe dhe i akuzuari nuk éshté
né paraburgim, [...] nése, pasi qé gjykimi ka filluar né praniné e tij, ai vullnetarisht
e largon veten, kjo nuk e anulon até gé éshté béré ose e parandalon pérfundimin
e gjykimit, por, pérkundrazi, funksionon si njé hegje doré nga e drejta e tij pér té
gené i pranishém dhe e € gjykatén e liré té vazhdojé me gjykimin né té njéjtén
ményré dhe me té njéjtin efekt sikur ai té kishte gené i pranishém.”’ Njé kérkesé
e tillé e pranisé fillestar ka gené e projektuar pér té siguruar qé i pandehuri éshté
i vetédijshém pér akuzat dhe pér procedimet e ngritura kundér tij.*®

= LigjiiFrancés

Tradita ligjore e Francés éshté ndér sistemet kontinentale té cilat lejojné qé
gjykimet té zhvillohen né mungesé té té pandehurit. Ajo ka pésuar ndryshime té
médha té legjislativit né vitin 2004 si rezultat i dénimit té Francés nga GJEDNj né
gjykimin e saj Krombach kundér Francés.”

Sipas sistemit aktual, té titulluar “procédure de défaut criminel” ose procedurave
té paracaktuara penale, njé i pandehur i cili ngarkohet me shkelje para Cour d'As-
sises (qé gjykon shkelje té rénda penale) mund té gjykohet né mungesé té tij, nése

(c) Hegje doré nga prezenca e vazhdueshme.
(1) Né pérgjithési.
| pandehuri i cili fillimisht ka gené i pranishém né gjykim, apo i cili éshté deklaruar fajtor
ose nolo contendere, heq doré nga e drejta pér té gené i pranishém né rrethanat vijuese:
(A) kur i pandehuri vullnetarisht mungon pas fillimit té gjykimit, pavarésisht nése
gjykata e ka informuar té pandehurin gé té jeté i pranishém gjaté gjykimit;
(B) né njé rast jo té réndé, kur i pandehuri vullnetarisht mungon gjaté shqiptimit té
dénimit; ose
(C) kur gjykata e paralajméron té paditurin se do ta largojé até nga salla e gjykimit pér
sjellje destruktive, por i pandehuri vazhdon me kéto sjellje gé e justifikon largimin nga salla
e gjykimit.
(2) Efekti i doréhegjes.
Né se i padituri heq doré nga e drejta qé té jeté i pranishém, gjykimi mund té vazhdojé deri
né pérfundim, pérfshiré aty vendimin e gjyqit dhe dénimin, gjaté mos prezencés sé té padi-
turit.”
57 Shih Diaz kundér Shteteve té Bashkuara, 223 U.S. né 455[1912].
58 Pér informacione té tjera pér gjykime né mungesé né kontekstin amerikan, shih rastin e
Gjykatés Supreme té SHBA-ve, Crosby kundér Shteteve té Bashkuara, 506 U.S. 255 (1993).
59 Shih Vendimin gjygésor té GJEDNJ, Krombach kundér Francés, 13 shkurt 2001.
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ai nuk éshté i pranishém dhe nuk ka dhéné arsyetim té vlefshém pér kété ose né
se ai mungon gjaté debateve pas fillimit té gjykimit dhe nuk ka mundési pér ta
pezulluar gjykimin. Garancité procedurale té paragitura né 2004 jané vendosur
dhe e lejojné mundésiné e ri-gjykimit né rast se i pandehuri ju dorézohet au-
toriteteve ose nése arrestohet para shpalljes sé dénimit, bashké me té drejtén e
mosplotésimit té detyrimit qé i pandehuri té pérfagésohet nga njé avokat. Mé né
fund, ankimimi i vendimit né mungesé té gjykatés sé shkallés sé dyté penale, Cour
d’ssises d’Appel, nuk éshté i lejuar por éshté paraparé njé ankesé né pikat e ligjit
né Cour de Cassation (gjykatés mé i larté francez pér ¢éshtje gjygésore).

Sistemi ligjor francez gjithashtu parashikon njé proceduré me mosparagitje ku i
pandehuri i cili rregullisht ka gené i thirrur nuk paragitet né seancén e dégjimit
mund té gjykohet né mungesé té tij.*! Megjithaté, gjykata gjithmoné mund té
vendosé gé ta shtyjé seancén pérderisa i pandehuri i pérfagésuar nga mbrojtési
té paraqitet. Gjithashtu, i pandehuri i akuzuar mund ta kundérshtojé vendimin e
dorézuar gjaté mungesés sé tij dhe té ri-gjykohet.®

= Jurisprudenca e GJEDNJ-sé

Njé nga karakteristikat mé fundamentale té sé drejtés pér gjykim té drejté éshté se i
pandehuri ka té drejté té jeté i pranishém né gjykimin e tij, té mbrohet veté ose té pér-
fagésohet nga njé avokat. Déshtimi pér t'ia siguruar té pandehurit kété mundési mund
té ndikojé né ligjshmériné e gjykimit. Vetém né saje té pérjashtimit procedimet mund té
zbatohen pa praniné e té pandehurit, por gjithmoné né baza té jashtézakonshme dhe
né respektimin e masave té caktuara mbrojtése. GJEDNJ né ményré té garté thekson se
gjykimet né mungesé nuk jané per se (vetvetiu) né kundérshtim me frymén e Konventés:

“Procedimet e mbajtura né mungesé té té akuzuarit né parim nuk jané né kundérsh-

tim me Konventén né qofté se personi i interesuar mund té sigurojé mé pas njé gjykim

i cili merret me pércaktimin e ri té pjesés sé akuzés, edhe me ligjin edhe me faktet.”:

€ Shih nenet 379-2 deri 379-6 té Kodit pér proceduré penale té Francés.

61 Shih nenet 410-412 dhe 487-488 té Kodit pér proceduré penale té Francés.

62 Shih nenin 489 té Kodit pér proceduré penale té Francés.

63 Shih Vendimin e GINDNJ-s&, Poitrimol kundér Francés, 23 néntor 1993, paragr. 31; Vendimin
e GINDNJ-s¢, Colozza kundér Italisé, 12 shkurt 1985, paragr. 27 dhe 29.

64 Shih mé larté, Vendimi i GJNDNJ, Poitrimol kundér Francés dhe Vendimi i GINDNJ-sé, Lala
kundér The Holandés, 22 shtator 1994, paragrafi 33: “fakti se i pandehuri, pavarésisht se ka
qené i thirrur né ményré pérkatése, nuk paraqitet, nuk mund - madje edhe kur mungon apo
ka arsyetim - pa justifikim té privohet nga e drejta e tij sipas nenit 6 parag. 3 (art. 6-3) té
Konventés pér t'u mbrojtur nga avokati.”

65 Shih Vendimi i GINDNJ-sg, F.C.B. kundér Italisé, 28 gusht 1991, Goddi kundér Italisé, 9 prill
1984, Seliéiak kundér Polonisé, 21 korrik 2009.
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Megjithaté, duhet té keté masa mbrojtése se si e drejta e té pandehurit té pérfitojé
nga njé rigjykim (shih mé lart), qé té pérfagésohet nga njé késhilltar ligjor,** ose té
informohet né ményré pérkatése nga autoritetet kombétare né lidhje me datén e
gjykimit, apo t'i lejohet té marré pjesé né seancé. ¢ Gjykata Evropiane gjithashtu i
shpall kushtet rreth formés sé hegjes doré nga e drejta pér té gené i pranishém
gjaté procedimeve: “shmangia e tillé, nése ajo do té jeté efektive pér géllime té
Konventés, duhet té vendoset né njé ményré té qarté dhe té pércillet me masa
minimale mbrojtése qé pérputhet me: réndésiné e saj"® Gjykata Evropiane e pérm-
bledh ¢éshtjen né njé ményré tjetér “para se té pandehurit né ményré té padyshimté
t'i kumtohet, pérmes sjelljes sé tij, se ka hequr doré nga njé e drejté e réndésishme
né saje té nenit 6 té Konventés (sé re. Fer gjykim) patjetér duhet té déshmohet se
ai ka mund té parashikojé se ¢faré do té jené pasojat e sjelljes sé tij."*’

= Rregullativat dhe praktikat e gjykatave ndérkombétare penale

Edhe pse Gjykata Ushtarake Ndérkombétare né Nuremberg ka lejuar gjykime né
mungesé, sot shumica e gjykatave ndérkombétare penale me sa duket, pérgjithé-
sisht, nuk lejojné gjykime né mungesé té té pandehurve. Shumé persona kané
shfaqur shgetésime dhe i kané kritikuar gjykimet e Nurembergut sepse éshté
lejuar té kalojné akuzat kundér té pandehurve té arratisur.®®

Gjykatat bashkékohore té tilla si GJINPJ dhe GINPR e sigurojné té drejtén e té
pandehurit pér té gené i pranishém né gjykim, duke mos i pérjashtuar né ményré
té qarté procedimet né mungesé.®’ Precedenca e vendosur né gjykimin e Sllobodan

¢ Shih mé sipér Vendimi i GJNDNJ-sg, Poitrimol kundér Francés, para. 31, dhe Vendimin e
GJINDNJ-s&, Seliéiak kundér Polonisé, paragr. 57; Vendimi i GINDNJ-sg, Pfeiffer dhe Plankl
kundér Austrisé , 25 shkurt 1992, paragr. 37.

67 Shih mé sipér, Vendimi i GINDNJ-sé Hermi kundér Italisé, paragr. 74; Vendimi gjyqésor i GIN-
PJ-sé Jones kundér Mbretérisé sé Bashkuar, 9 shtator 2003.

¢ Pgr diskutim té pérgjithshém pér praktikat e gjykatave ndérkombétare penale pér gjykimet
né mungesé, shihni Antonio Kaseze, Ligji Ndérkombétar penal, fagja 389, Edicioni i dyté,
botim i Universitetit té Oksfordit, 2008.

¢ Shin Nenin 21 (4) d, té Statutit té GJNPJ dhe Nenin 20 (4) d, té Statutit té Gjykatés
Ndérkombétare Penale té Rundés (Statuti i GJNPR), té miratuar mé 8 Néntor 1994 nga
Rezoluta e KS OKB 989, e plotésuar me amendamente mé 13 Tetor t;é vitit 2006 nga
Rezoluta 1717. Shih gjithashtu Nenin 80 (B), Rregullat e procedurés dhe provave té GJNPJ,
IT/32/Rev. 44, versioni i 10 Dhjetorit 2009. Pér diskutim té pérgjithshém pér kété ¢éshtje,
shih Herman Schéartz, Gjykime né mungesé, 4 HUM. RTS. BR. 1, 12 (1996).

0 Pér mé shumé informacione mbi procedurat né mungesé té pjesshme kundér Milloshevigit,
shih Kris Xhenks, Shénim i paragitur ndryshe: A do ti shkelin té drejtat e njeriut Gjykimet né
mungesé né Tribunalin e Posagém pér Libanin? Zhurnali Ndérkombétar i drejtésisé i
Fordemit, Dhjetor 2009. Shih gjithashtu Aleksandra B. Stankovic, Fajtor deri sa té shpallet
fajtor: Rregulla 61 té& GINPJ, Ekspres O, 2010, gé mund té gjendet né
http://works.bepress.com/aleksandra_stankovic/3.
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Milloshevigit para GJNPJ-sé né disa nuanca e solli ndalesén e rrepté té gjykimeve
né mungesé dhe e ka vendosur até, qé tani éshté emértuar si “mungesé e
pjesshme”. Pérderisa Millosheviqi ishte i pranishém né fillimin e procedimit, mé
pas ai né periudha té gjata nuk ishte né gjendje té marré pjesé né gjykimin e tij
pér shkak té sémundjes. Pjesé e seancave dhe té procedurave u zhvilluan né
mungesé té tij dhe jané vlerésuar se Milloshevigi ka marré pjesé né gjykimin e tij
si né fillim.” GJNPR ka aplikuar dicka si gjykime pjesérisht né mungeseé si né rast
té té akuzuarit i cili ka refuzuar té paraqitet né sallén e gjykimit pasi qé ka marré
pjesé né procedimet paraprake.”

Tribunalet pasuese penale - hibride ose térésisht ndérkombétare - té tilla si Ad-
ministrata e Tranzicionit e K.B. né Timorin Lindor,’”> Gjykata Ndérkombétare Pe-
nale,”? Gjykata e Posacme pér Siera Leonen,”* Dhomat e jashtézakonshme té
Gjykatave né Kamboxhia” i kané adoptuar politikat e GJNPJ-sé dhe té GJNPR -sé
dhe e kané formalizuar mundésiné e gjykimit té kufizuar né mungesg, né rastet e
té akuzuarve té arratisur, té atyre qé refuzojné té paragiten né gjykim ose qé e
ndérpresin procedimin pasi qé fillimisht kané marré pjesé né gjykim.”

Njé gjykaté penale duhet té vecohet pér pranimin e gjeré té gjykimeve né mungeseé.
Gjykata e Posagme pér Libanin né statutin e saj e parasheh mundésiné gé té
zhvillojé gjykime né mungesg, pa asnjé paragitje fillestare té té pandehurit né

"t Shih Prokurori kundér Barajagviza, Rasti Nr. GINPR 99-52-T, Vendimi gjyqésor, para. 7,
Dhjetor 3, 2003, ku i akuzuari ka refuzuar té paragitet né gjykim pasi qé vendimi gjygésor i
favorshém pér té éshté rrezuar nga Gjykata e Apelit té& GJNPR.

2 Shih Administrata e tranzicionit e Kombeve té Bashkuara né Timorin Lindor, Rregullativa
Nr. 2000/30 pér rregullat transitore pér proceduré penale, para. 5.1, Dok. i K.B.
UNTAET/REG/2000/30 , Shtator 25, 2000.

73 Shih mé sipér nenin 63, Statuti i Romés.

74 Shih R. 60(A), Rregullat e Procedurés dhe té provave té Gjykatés sé Posacme pér Siera
Leonen, qé éshté ndryshuar me amendamente mé 28 Maj, 2010, né dispozicion né
http://www.scsl.org/LinkClick.aspx?fileticket=zXPrwoukovM%3d&tabid=176.

5 Rregulla 81(4) té Rregullave té brendshme té Dhomés sé jashtézakonshme né Gjykatat té
Kamboxhias (Rev.4), i ndryshuar me amendamente né shtat. 11, 2009, i gasshém né
http://www.eccc.gov.kh/english/cabinet/fileupload/121/irv4-en.pdf.

76 Njé pérjashtim né kété trend té pérgjithshém pér t'i vértetuar procedurat gjygésore té
mbajtura pjesérisht né mungesé éshté miratuar nga Misioni i OKB-sé né Kosové, ku gjykimet
né mungesé jané té ndaluara pér krime qé kualifikohen si shkelje serioze té ligjit ndérkombétar
humanitar. Shih Misioni i OKB-Administrata e Pérkohshme né Kosové, Rregullorja nr 2001 /
1, Dok. i K.B. UNMIK/REG/2001/1, 12 janar 2001.

77 Shih nenin 22 té Statutit té Gjykatés sé posagme pér Libanin, té miratuar mé 30 maj 2007
nga Rezoluta e Késhillit té Sigurimit té KB 1757. Pér diskutim té pérgjithshém pér kété
¢éshtje, shih mé sipér, Kris Xhenks, Shénim ndryshe i dhéné: A do t'i shkelin gjykimet né
mungesé né Tribunalin e Posagém pér Libanin té drejtat e njeriut?.

78 Shih mé sipér, Chris Jenks, Kris Xhenks, Shénim ndryshe i dhéné: A do t'i shkelin gjykimet né
mungesé né Tribunalin e Posagém pér Libanin té drejtat e njeriut?
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rastin kur ai ka hequr doré nga e drejta té jeté i pranishém né gjykim, kur nuk
éshté dorézuar nga autoritetet pérkatése, ose né qofté se ai éshté fshehur ose
askund nuk mund té gjendet pas ndérmarrjes sé hapave té nevojshém pér ta sig-
uruar praniné e tij.”” Kjo sjellje relativisht “e relaksuar” qé ndodhté né gjykimet né
mungesé ka krijuar zhurmé té caktuar midis pjesétaréve té shoqérisé civile.”®

Duhet té sqarohet njé tjetér proceduré e aplikueshme né kontekstin e mungesés
sé té pandehurit. Rregulla 61 e GIJNPJ-sé pér Proceduré dhe Prova, “Procedura né
rast té déshtimit té ekzekutimit té njé Urdhri”, ngjallén shumé polemika sepse
éshté konsideruar si njé shkelje e té drejtés sé té pandehurit qé té jeté i pranishém
gjaté gjykimit té tij. Sipas késaj rregulle, atéheré kur Dhoma Gjyqésore éshté e
bindur se pérpjekjet pér ta arrestuar té pandehurit ishin té pasuksesshme, ajo
mund ta konfirmojé aktakuzén fillestare té ngritur ndaj té pandehurit pasi i ka
shqyrtuar provat e ofruara nga ana e Prokurorit, dhe [éshon njé urdhér-arresti
ndérkombétar kundér té akuzuarit.”” Pérdorimi i paré i procedurés sipas Rregullés
61 té GINPJ-sé kishte té bénte me té arratisurin Dragan Nikoli¢® dhe mé voné u
aplikua pér té arratisurit e tjeré si pér Radovan Karaxhiqgin dhe Ratko Mlladigin.?!
Vlen té pérmendet se GJNPR ka miratuar rregulla té ngjashme me Rregullén 61.%2

79 Shih Aleksandra B. Stankovic, Fajtor deri sa té shpallet fajtor: Rregulla 61 té GJNPJ, Ekspres
0, 2010, té qasshme né http://works.bepress.com/aleksandra_stankovic/3.

8 Shih Prokurori kundér Dragan Nikolic, Rasti No. IT-94-2-R61, Pasqyra e padive né bazé té
Rregullés 61 té Rregullativés pér proceduré dhe prova, (20 tetor 1995).

81 Shih Prokurori kundér Radovan Karadzic & Ratko Mladic, Rasti No. IT-95-5-R61, Pasqyra e
padive né bazé té Rregullés 61 té Rregullativés pér proceduré dhe prova, q 3 (11 korrik
1996).

8 Shih Rregullén 61 té Rregullave pér proceduré dhe prova té GJNPR-sé, té miratuar mé 29
gershor 1995, versioni i 26 gershorit 2000.
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KAPITULLI 2. )
E DREJTA PER NDIHME LIGJORE FALAS:
KORELACION ME TE DREJTEN PER MBROJTES LIGJOR

Sic éshté diskutuar gjaté kétij hulumtimi, e drejta pér t'u ndihmuar nga njé pér-
fagésues ligjor éshté gur sinori né kuadér té sé drejtés pér mbrojtje. Asnjé rrethané
e jashtme e procesit gjygésor, si¢ éshté mungesa e mjeteve financiare te individit,
nuk do té duhej ta pengojé realizimin e késaj té drejte sidomos né procedurat pe-
nale. Pjesa né vijim do té pérgendrohet né modelet e ndryshme ligjore qé ofrojné
mbrojtje ligjore pér té varfrit.

2.1. TEORIA DHE PRAKTIKA

Né kété seksion, aspektet ligjore dhe praktike té modeleve pér sigurimin e ndihmés
ligjore falas né rastet penale do té shqyrtohet pér té nxjerré njé pasqyré té rreg-
ullave té pérgjithshme dhe té strukturés sé sistemeve té tilla. Njé véshtrim kraha-
sues té elementeve té tilla si funksionimi i sistemit té ndihmés juridike, organizimi
i trupave té pérfshira né sigurimin e ndihmés juridike, natyra e tyre ligjore dhe
buxheti vjetor do té sigurohen, me fillimin e modelit té aplikuar né shtetin prités.

2.1.1. MODELI | MAQEDONISE

Shtrirja dhe natyra e ndihmés juridike
LPP i vitit 20052 né lidhje me té pandehurit e varfér qé kané nevojé pér asistencé
juridike parashikon me sa vijon:

Neni 63 i LPP té vitit 2005
Cdokush ka té drejté pér mbrojtés né procedurén para-penale dhe gjygésore. [...]

8 Sigurimi i ndihmés ligjore falas kohéve té fundit ka pésuar ndryshime té médha pas
miratimit dhe hyrjes né fuqi té Ligjit pér ndihmé juridike falas. Sipas kétij ligji, ndihma
ligjore falas éshté né dispozicion té viktimave gé u jané nénshtruar veprave penale. Gjithsesi,
ajo nuk zbatohet pér personat e varfér nén ndjekje penale.
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Neni 67 ( LPP té vitit 2005

(1) Atéheré kur kushtet pér mbrojtje té detyrueshme nuk jané pérmbushur pro-
cedurat gé lidhen me njé krim pér té cilin Kodi pérshkruan njé dénim prej njé
viti apo mé shumé, té akuzuarit mund t'i caktohet njé avokat né saje té kérkesés
nése mjetet e tij financiare nuk i lejojné gé t i pérballojé shpenzimet e mbrojtjes.
(2) Kérkesa pér té pasur njé avokat té caktuar nga gjykata sipas paragrafit 1 té
kétij neni mund té pranohet vetém pasi gé padia té jeté ngritur. Gjykatési krye-
sues [ Késhillit vendos lidhur me kérkesén, ndérsa emérimi i avokatit éshté béré
nga Kryetari i Gjykatés.

LPP i ri i parashikon kushtet vijuese pér t'u kualifikuar pér ndihmé ligjore falas:

Neni 70 i LPP té ri: Té drejtat e té akuzuarit

Cdo i akuzuar duhet t'i keté té drejtat vijuese themelore:

[.]

- té gjykohet né praniné e tij ose té saj dhe té mbrohet personalisht ose me ndih-
mén e njé avokati mbrojtés sipas zgjedhjes sé tij ose té saj, dhe nése personi
éshté i varfér, té marré njé avokat mbrojtés falas kur Rjo kérkohet nga interesi
i drejtésisé dhe, posagérisht, nga serioziteti i veprés penale dhe kompleksiteti i

rastit; [...]

Neni 75 i LPP té ri: Mbrojtja e personave té varfér

(1) Kur kushtet pér mbrojtje té obliguar nuk jané plotésuar, me kérkesén e tij, té
pandehurit mund t i caktohet mbrojtés, né gofté se gjendja e tij financiare tre-
gon se i pandehuri nuk mund t'i pérballojé shpenzimet e mbrojtjes.

(2) Gjykatési i procedurés paraprake ose Kryetari i trupit gjykues do té vendosé
né lidhje me kérkesén e pérmendur né paragrafin 1 té kétij neni, ndérsa avokati
mbrojtés do té emérohet nga Kryetari i Gjykatés.

(3) Shpenzimet e mbrojtjes té referuara né paragrafin 1 té kétij neni do té mbu-
lohen nga buxheti i Shtetit té Republikés sé Magedonisé.

Né té dy versionet e kodit, té pandehurit e varfér kané mundési pér késhilla ligjore
falas nése ata nuk mund t'i pérballojné shpenzimet e mbrojtjes. LPP i vitit 2005
shton kufizime pér té drejtén pér pérfagésues ligjor falas ku kérkon qé krimi né
fjalé duhet té sjellé njé dénim me burgim njévjecar dhe se pérfagésimi i liré fillon
vetém pasi aktakuza té jeté ngritur. LPP i ri e zgjeron mundésiné e ndihmés ligjore
falas pér té gjitha krimet dhe pér té gjitha fazat e procedurés. Njé shqyrtim i his-
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torisé sé késaj té drejte sugjeron se ndihma ligjore falas éshté béré mé e arritshme
pér té pandehurit e varfér me kalimin e kohés. Para vitit 2004 kjo e drejté ishte
vetém né dispozicion té atyre té akuzuarve pér krime qé ndéshkohen me burgim
prej tre ose mé shumé vjet.®

Sipas ligjit té vitit 2005 kérkesa pér késhillim ligjor falas duhet t'i drejtohet
Kryetarit té trupit gjykues. LPP i ri parasheh qgé kérkesat e tilla do t'i paraqgiten
gjykatésit né procedurén paraprake ose Kryetarit té trupit gjykues, né varési té
fazés sé procedurés. Té dy ligjet kérkojné qé caktimi duhet patjetér té béhet nga
Kryetari i gjykatés.

Sigurimi i ndihmés ligjore falas, pérvec né rastet e mbrojtjes sé detyruar, jané béré
efektive me LPP té vitit 2005.

Sipas disa té anketuarve, gjykatat né ¢do rast sigurojné mbrojtje ligjore falas me
caktimin e avokatit ex-officio, né rastet kur i pandehuri personalisht nuk njeh njé
avokat nése ligji e urdhéron mbrojtjen e detyrueshme. Kjo do té thoté se gjykata
nuk kontrollon patjetér nése i pandehuri éshté i varfér para ofrimit té ndihmés
ligjore falas, né rastet e mbrojtésit té detyruar dhe ky ex-officio emérim i avokatit
éshté siguruar kinse-automatikisht, menjéheré sa do té duket se ai do té pérfitojé
nga mbrojtja e detyrueshme.

Megjithése LPP i ri nuk ofron shumé detaje se si caktohet pérfagésuesi ligjor, té
intervistuarit kané shpjeguar se ¢do gjykaté themelore e cila posedon dhomé pe-
nale, siguron listé té avokatéve té cilét, atéheré kur éshté e nevojshme, mund té
emérohen si avokaté ex-officio (né sajé té detyrés zyrtare). Gjykatési kryesues i
Késhillit vendos nése i pandehuri kualifikohet pér ndihmé juridike falas dhe Pres-
identi i gjykatés e eméron avokatin.® Sistemi i ndihmés ligjore pér personat e var-
fér, sipas té gjithé té anketuarve, éshté menaxhuar nga veté gjykata

Njé pasqyrim i situatés aktuale sipas mendimit té té intervistuarve sugjeron se
avokatét ex-officio né ményré tipike zgjidhen pér shkak té praktikés sé tyre solide
né fushén e veprave penale. Supozimi éshté se gjyqtarét jané té njoftuar me dosjet
e punés sé avokatéve né procedimet ku ata kané gené té involvuar dhe mu pér
kété ata jané né pozicion gé té gjejné avokat kompetent té pércaktuar nga
gjykata. Nga ana tjetér, njé numér i té intervistuarve sugjeruan se avokatét e cak-
tuar nga gjykata nuk kané gené té zgjedhur domosdoshmeérisht né bazé té listave

8 Shih nenin 67, té LPP té vitit 1997 (Gazeta Zyrtare 15/97).
85 Shih nenin 67 (2) té LPP té vitit 2005 dhe nenin 75(2) té LPP-sé sé ri.
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ekzistuese ose né bazé té kualifikimeve té tyre né ligjin penal, por jané zgjedhur
pér shkak té migésisé. Grupi i treté i ka shprehur dyshimet e tyre né sistemin, duke
konstatuar se emérimet nga ana e gjykatés nuk béhen né saje té ndonjé kriteri
pérvec se me kalkulimin e mundésive se sa njé avokat i caktuar do té béjé ankesé
ose do ta sfidojé vendimin e gjykatés. Ata mendojné se kryetarét e gjykatave né
ményré tipike emértojné avokaté qé i kané té njohur apo avokaté té cilét nuk do
té “krijojné probleme.”®,

Né pérgjithési, praktikuesit ligjor duken té kénaqur me sistemin e emérimit sepse
besojné se ata gé kané nevojé pér ndihmé juridike e fitojné né kohé dhe se ¢do
gjykaté posedon njé listé té avokatéve té cilét mund té caktohen ex-officio.

Me vendosjen e njé roli mé aktiv pér mbrojtjen dhe prokuroriné dhe me frenimin
e gjykatésit hetues né LPP-né e ri, shumica e praktikuesve pajtohen se ex-officio
avokatét (ose avokatét né pérgjithési) do té pérballen me njé problem té madh
me ngarkesén e rastit vis a vis (kundrejt) detyrave té reja hetimore. Njé pjesé prej
tyre mendonin se ngarkesa e punés do té shumézohet pér njézet here, krahasuar
me gjendjen aktuale. Njé pjesé e tyre megjithaté, nuk jané pajtuar, duke
parashikuar qé barra e hetimit do té bie mé tepér mbi prokurorin se sa né avokatin.

Njé shqetésim i réndésishém i grupit té paré éshté pagesa e avokatéve ex-officio
- ata parashtrojné pyetje nése do té keté stimul financiar té shogéruar me
plotésimin e detyrave shtesé hetimore. Buxheti i gjykatés mund té mos rritet né
ményré proporcionale pér té lejuar pagesé pérkatése dhe né kohé té shpenzimeve
té mbrojtjes ex-officio.

Buxheti dhe financimi
Shumica e praktikuesve nuk kané informacion pér pjesén e buxhetit vjetor té
gjykatés i cili éshté lejuar ose harxhuar pér shpenzimet e mbrojtjes ex-officio.

Né vitin 2009, buxheti i pérgjithshém pér Gjyqgésiné arriti né 27,060,261.00 euro.?’

Buxheti qé e pérfshin ndihmén ligjore duke pérfshiré ex-officio emérimet e

avokatéve, déshmitarét eksperté dhe shpenzimet e tjera gjyqésore kané gené té

barabarta me 1,772,655.00 euro. Buxheti i dedikuar pér ex-officio emérimet e

avokatéve pér céshtjet penale ishte 341,861.00 euro.

% Zakonisht, té anketuarit e pérdornin kété term pér té aluduar né ex-officio avokatét té cilét
nuk kané zgjedhur té ankohen né vendimet e dhéna kundér klientéve té tyre.

8 Ky buxhet shérben pér dy programe: Administratén e gjykatés dhe pér Akademiné e
trajnimit té gjykatésve dhe té prokuroréve.

8 Shih pérgjigjen magedonase né CEPEJ studimin, pérgjigje né pyetjet 13, 14 dhe 15 (2010),
qé jané né dispozicion né http;//www.coe.int/t/dghl/cooperation/cepej/evaluation/2010/2010_ FYROM pdf.
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Shifrat e tjera qé ne kemi gené né gjendje t'i mbledhim jané ato té kostove té
mbrojtjes ex-officio pér vitin 2009 té Gjykatés Themelore- Shkup 1 gé arriti né
8.768.851 denaré (rreth 142, 671,00 euro). Buxheti pér vitin 2011 éshté planifikuar
té jeté 9.126.000 denaré (rreth 148, 482. 00 euro).

Kushtet e pranueshmérisé

Edhe pse mundésia e ndihmés ligjore falas éshté e miréseardhur, shtrohet pyetja se
cilat kritere jané marré parasysh pér ta vlerésuar gjendjen pronésore té té pande-
hurit. Sipas formulimit né ligjin e vitit 2005, statusi pronésor i té akuzuarit duhet té jeté
i ulét deri né até piké ku nuk ka burime pér té pérballuar shpenzimet e mbrojtjes.

Praktikuesit nuk ishin né gjendje té ofrojné njé pasqyré té qarté té kritereve té
kérkuara ligjore pér késhillimin ligjor falas. Njé numér prej tyre mendonin se statusi
pronésor mund té vlerésohet pérmes kritereve té ndryshme, duke pérfshiré
mungesén e dokumenteve té pasurisé né emér té njé personi té léshuara nga
kadastra, certifikata se nuk éshté né marrédhénie pune, dokumente gé gartésojné
se personi ka qasje né ndihmé sociale etj. Megjithaté, nuk duket se ka gené i iden-
tifikuar njé prag i qarté sasior ose cilésor pér t'i pércaktuar pérfituesit potencial
té pérfagésimit ligjor falas. Gjithashtu, shprehja “né interes té drejtésisé” e pér-
dorur né nenin 70 té LPP té ri ka krijuar ndjenja té pérziera né mesin e té anketu-
arve - disa mendojné se paqgartésia e késaj shprehje |é shumé vend pér interpretim.
Eshté e réndésishme té theksohet se LPP i ri ka njé formulim té ngjashém me até
té Konventés Evropiane dhe jurisprudencén e saj, sa i pérket mbrojtjes sé té var-
férve. Sigurimi i avokatit té eméruar nga gjykata pér té akuzuarit e varfér né rastet
kur mbrojtja e detyrueshme nuk mund té zbatohet duhet t'i kénaq kérkesat e dik-
tuara nga interesat e drejtésisé, njélloj si né Konventé. Dispozitat e LPP-sé shkojné
mé tej duke treguar se interesi i drejtésisé do té vlerésohet né ményré té vecanté
né bazé té dy elementeve: seriozitetit té shkeljes dhe kompleksitetit té rastit.

Né ményré mé specifike, né bazé té LPP té ri ndihma ligjore pér njerézit e varfér
éshté siguruar né ngarkesé té gjykatés, pér krimet qé térheqin njé dénim prej sé
paku njé vit burgim, nése gjendja pronésore e “té pandehurit nuk lejon gé ai t'i
pérballojé shpenzimet e mbrojtjes.”®

Duhet té nénvizohet njé mos konsistencé né shifrat e siguruara né studimi. Né pyetjen 13,
komenti thoté se i caktuari pér ndihmé juridike nuk mund té identifikohet njélloj sikurse qé
nuk mund té dallohen shpenzimet e tjera té gjykatés si dhe tarifat e paguara pér ekspertét
déshmitaré. Megjithaté, pérgjigja né pyetjen 14 e siguron buxhetin publik vjetor pér ndihmé
ligjore né rastet penale.

8 Shih nenin 67 (1) té LPP té vitit 2005.
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Kérkesa e kuptimit té sakté apo njé analizé e detajuar e asaj se ¢'do té thoté sh-
prehja e mésipérme, éshté e diskutueshme. Disa nga praktikuesit qé i kemi inter-
vistuar besojné se gjykata éshté né pozité ta vlerésojé skamjen né bazé té
faktoréve té tillg, sic jané posedimi i pasurisé sé paluajtshme té vértetuar nga njé
dokument kadastral, vértetimi gé e déshmon dhénien e ndihmés sociale, statusi i
punésimit (ose dokumenti i papunésisé) dhe mé né fund, dokumentet e léshuara
nga Zyra e brendshme e té ardhurave pér té konfirmuar se marrési bie né kate-
goriné e individéve qé kané té ardhura té uléta. Té gjitha kéto do té kérkohen nga
gjykata pér té pércaktuar nése gjendja financiare e aplikuesit e arsyeton caktimin
e njé avokati ex-officio.

Njé numér i té intervistuarve, megjithaté, kané marré géndrim té kundért duke
gjetur se kriteri ligjor nuk éshté i garté dhe se nevojiten testime té tjera plotésuese
pér t'i sqaruar ato, duke e pérfshiré legjislacionin e shkallés sé dyté té Ministrisé
sé Drejtésisé ose Ministrisé sé Punés dhe Politikés Sociale.

Pér sa i pérket kriterit “né interes té drejtésisé” i prezantuar nga ligji i ri, shumica
e té anketuarve kané deklaruar se dhénia e ndihmés juridike falas pér njé té pan-
dehur bazohet né interesat e drejtésisé” ka qené njé kriter mjaft i qarté, vecanérisht
pér shkak se termi “interesat e drejtésisé” ka gené i plotésuar né veté thelbin e ligjit
nga njé referencé pér seriozitetin e veprés penale dhe kompleksitetin e rastit.

Mjete kundér vendimit pér refuzimin e ndihmés falas juridike dhe térhegja e ndihmés
Nuk ka asnjé dispozité specifike pér ankesé ndaj vendimit té Presidentit té
Gjykatés pér té caktuar njé avokat ex-officio. Prandaj, zbatohet rregulla e
pérgjithshme pér ta ankimuar vendimin procedural té neneve 408-413 nga LPP i
vitit 2005. | pandehuri brenda tre ditéve né Gjykatén mé té larté mund té ankohet
kundér vendimit i cili e refuzon kérkesén e tij pér ndihmé ligjore falas.

2.1.2. MODELET NDERKOMBETARE DHE KRAHASUESE

= Konventa Evropiane pér té drejtat e njeriut dhe praktika e Gjykatés

Neni 6 (3) (c) i Konventés Evropiane thoté se:"[¢do]njé i akuzuar pér shkelje penale
i ka té drejtat vijuese minimale: ... ta mbrojé veten ose pérmes ndihmés juridike

sipas zgjedhjes sé tij ose, nése nuk ka mjete té mjaftueshme pér ta paguar ndih-
mén juridike, ajo t'i jepet falas kur interesat e drejtésisé e kérkojné késhtu.”
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E drejta pér ndihmé ligjore falas i nénshtrohet pérmbushjes sé dy kushteve kumu-
lative: se individi éshté i paafté t'i paguajé taksat ligjore dhe se interesat e drejté-
sisé kérkojné qé ai té pajiset me ndihmé ligjore falas.”

Né lidhje me kushtin e paré, as Konventa e as jurisprudenca e Gjykatés nuk ka sig-
uruar tregues té sakté pér até se i pérbéjné “mjetet e mjaftueshme”, duke ua léné
me qéllim kété céshtje juridiksioneve kombétare, sepse standardet ekonomike,
gjithsesi, ndryshojné né secilin prej shteteve kontraktuese. Pér mé tepér, Gjykata
ka pranuar se disa elemente mund té pérbéjné njé sasi té provave né drejtim té
konstatimit té varférisé sé njé individi, té tilla sic jané certifikatat ose deklaratat
zyrtare qé e paraqesin gjendjen financiare té aplikuesit pér ndihmé juridike.”

Sa i pérket kushtit té dyté, Gjykata i ka pérdorur kriteret e méposhtme pér té pér-

caktuar nése “interesat e drejtésisé” né njé rast té caktuar e kérkojné sigurimin e

dhénies sé ndihmés ligjore falas: serioziteti i veprés penale, kompleksiteti i rastit

dhe gjendja personale e té pandehurit . Né rastin e Quaranta kundér Zvicrés, Gjykata

vendosi se té akuzuarit duhet t'i sigurohet ndihma ligjore falas pér shkak se:

= ai mund té dénohet me burgim trevjecar qé cilésohet si vepér e réndg;

= njé nga bazat ligjore té ngritura gjaté gjykimit paragesin ¢éshtje posagérisht
té rénda juridike té cilat tregojné se rasti éshté kompleks;

= ipandehuri ka gené njé pérdorues i rregullt dhe afatgjaté i drogés gé vjen nga njé
mijedis pa té drejta, i cili nuk ka mund té jeté né gjendje ta paragesé mbrojtjen e
tij né njé ményré té pérshtatshme nése nuk do té ndihmohej me njé avokat.”

Pérvec késaj, Gjykata Evropiane ka vendosur se e drejta pér ndihmé ligjore falas,
si dhe té tjerat té garantuara me Konventé nuk jané “teorike apo iluzore por té
drejta qé jané praktike dhe efektive; kjo posagérisht éshté késhtu me té drejtat pér
mbrojtje, né piképamje té vendit té dalluar gé né njé shogéri demokratike e mban e
drejta pér gjykim té drejté, nga e cila ajo buron ... Né té vérteté, Gjykata i ka dénuar
autoritetet shtetérore, kur ato nuk sigurojné ndihmé ligjore efektive, emérimin e
thjeshté té njé avokati i cili aktualisht nuk punon pér mbrojtjen e njé individi, nuk
duhet té konsiderohet si ndihmé efektive juridike. Déshtimi pér ta zévendésuar

% Shih Vendimin gjygésor té GJEDN;j, Pakelli kundér Gjermanisg, 25 prill 1983, par. 31, ku
Gjykata e sqaron lidhjen midis dy kushteve né lidhje me ofrimin e ndihmés ligjore falas sipas
nenit 6 (3) c: “Né pérputhje me kétg, njé “person i akuzuar pér njé vepér penale”, i cili nuk
déshiron té mbrohet veté duhet té jeté né gjendje té keté burime pér ndihmé ligjore té
zgjedhur nga ai; né qofté se ai nuk ka mjete té mjaftueshme pér té paguar pér njé ndihmé
té tillg, ai ka té drejté né bazé té Konventés ajo ti jepet falas nése kété e kérkojné interesat
e drejtésisé.” Shih gjithashtu mé sipér, Artiko kundér Italisé: paragr. 34

91 Shih mé sipér Vendimin e GJNPJ-sg, Pakeli kundér Gjermanisé, paragr. 34.

92 Shih Vendimi i GJNPJ, Quaranta kundér Zvicrés, 24 maj 1991.
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avokatin e caktuar gé nuk éshté né dispozicion ishte e barasvlershme me njé shkelje
té nenit 6-3-¢."

ME tej pér té drejtén pér ndihmé me njé avokat mbrojtés, KNDCP parasheh “/né]
pércaktimin e ¢faré do qofté akuze kriminele kundér tij, ¢do kush ka té drejté pér
garancité vijuese minimale, né barazi té ploté: [...] té keté ndihmé juridike gé i éshté
caktuar, pér cilin do qofté rast kur interesat e drejtésisé késhtu kérkojné, dhe pa pagesé
nga ai né ¢do rast té tillé né qofté se ai nuk ka mjete té mjaftueshme gé até ta
paguajé”.’* Kjo dispozité e vecanté nga Komiteti i té Drejtave té Njeriut mé tej
éshté shpjeguar né ményrén vijuese:
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“génia né dispozicion ose mungesa e ndihmés juridike shpesh pércakton nése
njé person mund apo nuk mund té keté qasje ose jo né procedurat pérkatése
ose té marré pjesé né to né njé ményré kuptimplote. Pérderisa neni 14 né ményré
eksplicite i drejtohet garantimit té ndihmés juridike né procedimet penale né
paragrafin 3 (d), shtetet inkurajohen té ofrojné ndihmé ligjore falas né rastet e
tjera, pér individét té cilét nuk kané mjete té mjaftueshme pér ta paguar até.
Né disa raste, ata madje mund té jené té detyruar ta béjné kété. Pér shembull,
kur njé person i dénuar me vdekje kérkon rishqyrtim kushtetues té parregullsive
né njé gjykim penal por nuk ka mjete té mjaftueshme pér t'i pérballuar shpen-
zimet e ndihmés juridike pér té ndjek njé mjet té tillé, Shteti éshté i detyruar té
sigurojé ndihmé juridike né pajtim me nenin 14, paragrafi 1, né lidhje me té
drejtén pér mjet efektiv juridik si¢ éshté e paragitur né nenin 2, paragrafi 3 té
Konventés [...] Né ményré té ngjashme, vendosja e tarifave pér palét né proce-
duré gé de facto do ta parandalojné gasjen e tyre né drejtési mund té ngrené
¢éshtje né bazé té nenit 14, paragrafil/[..] ™

Shih mé sipér Vendimin e GJEDNJ-s¢, Artiko kundér Italisé, para. 33: “Gjykata kujton se
Konventa ka pér qéllim té garantojé té drejta qé nuk jané teorike apo iluzore por té drejta
qé jané praktike dhe efektive; kjo posacérisht éshté késhtu pér té drejtat e mbrojtjes né
piképamije té vendit té shquar gé né njé shoqgéri demokratike zé e drejta pér njé gjykim té
drejté, nga té cilat ajo buron (shih aktgjykimin Airey té 9 tetorit té vitit 1979, Seria Anr. 32,
f. 12-13, paragr. 24, dhe paragr. 32 mé sipér). Ashtu si¢ theksojné qarté Delegatét e
Komisionit, neni 6 paragr. 3 (c) (neni 6-3-c) flet pér “ndihmé” dhe jo pér “emérim”. Pérséri,
emérimi i thjeshté nuk siguron ndihmé efektive sepse avokati i caktuar pér géllime té
ndihmés juridike mund té vdesé, té sémuret réndg, té pengohet pér njé periudhé té gjaté
nga veprimi ose t'i shmanget detyrés. Nése ata jané té njoftuar me situatén, autoritetet
duhet ose ti zévendésojné ose té béjné qé té pérmbushin detyrimet e tyre. Miratimi i
interpretimit kufizues té Qeverisé do té shpijé né rezultate qé jané té paarsyeshme dhe pa
pérputhshme edhe me formulimin e nén-paragrafit (c) (neni 6-3-c) edhe strukturén e nenit 6
(neni 6) qé merret si i téré ; né shumé raste ndihma juridike falas mund té déshmohet se
éshté e pavlefshme ”.

Shih Nenin 14 (3) d té& KNDCP.

Shih KNDCP 32 [90] né neninl14, paragr.10-11.
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Pikat kryesore té modelit té Kroacisé

Aty ku rrethanat e kérkojné zbatimin e rregullave té mbrojtjes sé obliguar
pér té akuzuarin (pavarésisht nése éshté apo jo i varfér) i cili nuk ka arritur
té angazhojé ose thjeshté éshté pa mbrojtés, atij do t'i emérohet njé avokat
ex-officio (né sajé té detyrés zyrtare). Avokati ex-officio caktohet nga
Kryetari i Gjykatés me propozimin e Gjykatés dhe té Prokurorisé. Kryetari i
Gjykatés eméron avokaté ex-officio nga lista dhe nga avokatét né dispozi-
cion té gjykatés (dhe qé veprojné brenda juridiksionit té saj territorial).
Ndiget radhitja né listé. Megjithaté, pér rastet e krimeve té luftés ndiget
njé listé e avokatéve ex-officio e cila éshté pérgatitur né bashképunim me
Odén e Avokatéve dhe éshté né baza vullnetare. Lista éshté e dizajnuar pér
té treguar nése ¢do avokat ka pérvojé té duhur. Eshté interesante té thek-
sohet se ka tendencé gé shumica e vullnetaréve té jené té rinj dhe té etur
pér té fituar pérvojé, ta zhvillojné reputacionin e tyre profesional né kété
fushé dhe té pérfitojné nga trajnimi né Akademiné e gjykatésve né LNH dhe
tema té tjera té krimeve té vecanta penale. Nuk lejohet ankimi kundér
vendimit pér caktimin e njé avokati ex-officio.

Avokati i caktuar nga gjykata mund té lirohet nga kjo detyré vetém pér
shkage té arsyeshme. Megjithaté, shumé praktikues me pérvojé solide ngur-
rojné té marrin raste ex-officio dhe e justifikojné veten me orare tepér té
ngarkuar. Rrjedhimisht emérimet nga gjykata, né té shumtén e rasteve u
jepen avokatéve té rinj dhe relativisht pa eksperiencé. Pérvec késaj, né
emérimin e njé avokati ex-officio, Kryetarét e Gjykatave né ményré rigoroze
e vijojné radhitjen duke i kushtuar pak apo aspak vémendje eksperiencés
specifike té cilén mund ta kérkojé rasti.

Aty ku kushtet pér mbrojtje té detyrueshme nuk jané plotésuar, avokatét
ex-officio né bazé té kérkesés mund té caktohen pér té akuzuarit e varfér,
né qofté se rrethanat e posacme e kérkojné kété. Né kéto raste, njé avokat
ex-officio mund té emérohet pér té akuzuarit e varfér vetém pasi aktakuza
té jeté ngritur dhe vetém pér vepra penale gé sjellin burgim prej pesé ose
mé shumé vjet. Gjykatési kryesues i késhillit ose njé gjykatés mund ta
rishikojé propozimin, por emérimi formal béhet vetém me vendim té
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Kryetarit té Gjykatés. Nuk lejohet kurrfaré ankese kundér aktvendimit duke
e refuzuar vendimin pér caktimin e avokatit falas juridik.

Ligji pér Avokatét gjithashtu ofron ndihmé ligjore falas pér viktimat e
“Luftés atdhetare” dhe persona té tjeré té ndieshém né aspekt social té
cilét déshirojné t'i realizojné té drejtat e tyre né kéto dy fusha.

Debati né vazhdé e sipér i rrumbullakéson tarifat qé paguhen pér avokatét
e eméruar nga gjykata. Sipas nenit 18 § 2 té Ligjit pér avokaté, Ministria
kroate e Drejtésisé éshté pérgjegjése qé t'i pércaktojé tarifat pér ex-officio
emérimet. Né vitin 2004 Ministria nxori njé Rregullore pér tarifat e ap-
likueshme? e cila thoté se avokatét ex-officio do té marrin 30 piké pér pér-
fagésimin e njé klienti né gjykimet qé involvojné vepra penale qé dénohen
me mé shumé se teté vjet burgim, (1 piké éshté e barabarté me 10 HRK qé
éshté e barabarté me 1,5 EUR). Sigurimi i avokatit ligjor né procedurat qé
pérfshijné vepra penale gé dénohen me gjobé ose deri né tre vjet burgim
llogariten 10 piké né oré né ditén e marrjes né pyetje. Me qé tarifa e
Shogatés sé avokatéve éshté miratuar né vitin 200977 (qé i pércakton tarifat
minimale pér parashtresat e dérgimi e hartuar nga avokatét) jepet 400 piké
pér té njéjtin shérbim, kjo do té thoté se ex-officio avokatét mbrojtés né re-
alitet pranojné mé pak se 10 pér qind té tarifés sé pércaktuar me rregulloren
e avokatéve. Tarifa e Shogatés sé avokatéve e vitit 2009 parashikon 50%
nga tarifa e rregullt pér avokatét ex-officio. Né té njéjtén kohé&, meqé rreg-
ullorja e Ministrisé sé Drejtésisé éshté ende né fuqi, atéheré kur vendoset
pér shumén qé do té jepet pér ex-officio mbrojtjen, gjykatat vazhdojné t'u
referohet tarifave té vjetra.

Kryetari i Gjykatés mund ta shkarkojé njé avokat té caktuar nga gjykata,
nése éshté konstatuar se ka gené joprofesional. Gjykata do té caktojé njé
tjetér avokat ex-officio dhe Shoqata e avokatéve do té informohet pér
shkarkimin e tij. Procedurat disiplinore gé udhéhigen para Odés sé
avokatéve jané té mbyllura pér opinionin. Edhe pse disa raste disiplinore
jané pércjellé nga mediat, asnjéri nga ato nuk involvojné avokaté ex-officio
por avokaté té angazhuar privatisht.
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Shih Rregulloren e MD-sé pér tarifat pér avokatét e caktuar ex-officio, té datés 29 dhjetor
2004.

Shih tarifén e Shogatés sé avokatéve pér pagesén dhe ¢mimin pér punén e avokatéve,
“Gazeta zyrtare 148/09, e datés 11 dhjetor té vitit 2009.

Shih mé sipér, Tarifa e avokatéve pér tarifat dhe shpérblimet pér punén e avokatéve.
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= Modeli amerikan: Zyra e mbrojtésit publik

SHBA-té jané té njohura pér modelin e tyre pér ndihmé juridike pér té varfrit. E
drejta pér mbrojtés né llogari té shtetit pér té akuzuarit e varfér éshté e njohur si
e drejté kushtetuese né saje té Amendamentit té gjashté, nga Gjykata Supreme
né rastin Gideon kundér Eainéright né vitin 1963.% Si pasojé e rastit Gideon, né té
gjithé vendin jané krijuar programe té shumta pér mbéshtetje té mbrojtjes sé té
varférve, sidomos né céshtjet penale. Pér shkak se bindja se té varfrit duhet té
mbéshtetet né gjykatat dhe procedurat ligjore né llogari té shtetit e ka fituar
rrugén e saj, njé zgjidhje dhe njé model i vecanté, qé éshté reprodukuar né té
gjitha shtetet amerikane, e ky model éshté Zyra e Mbrojtjes Publike (ZMP).

Natyra dhe sistemi i ndihmés juridike

Thelbi i mbrojtjes sé té varférve pérmes programeve té Zyrés sé mbrojtésve publiké
(ZMP) éshté ndihma pér té pandehurin, i cili nuk mund ta mbulojé mbrojtjen e tij
ligjore, té shkojé né ngarkesé té shtetit, késhtu qé té varfrit nuk duhet té rimbur-
sojné asgjé.

Natyra e strukturés administrative dhe ligjore té institucioneve Amerikane ka
pasur njé ndikim vendimtar né ményrén né té cilén éshté siguruar ndihma ligjore
pér njerézit e varfér. Né té vérteté, organizimi i ndihmés ligjore pér té pandehurit
e varfér ndryshon aq sa shtete ka né shtetin Amerikan. Sistemet kryesore té mbro-
jtjes sé té varférve mund té identifikohen si model i mbrojtésve publik, modeli i
pércaktuar pér avokaté, dhe modeli i shérbimit té kontraktuar:
“Sistemi i pércaktuar i mbrojtésve e pérfshin caktimin e rasteve penale pér
avokatét privat né baza sistematike ose ad hoc ka té béjé me caktimin e sistemit
penal né raste té veganta pér avokatét privaté né njé sistematike ose bazé ad
hoc. Sistemi i kontraktimit ofron shérbime juridike pérmes kontratave gever-
itare me njé avokat, grupi té avokatéve, ose ndonjé entiteti tjetér. Programi i
mbrojtésve publiké né nivel lokal ose federal kané avokaté té stafit té ploté dhe
personel pérkrahés té cilét sigurojné shérbime pér té akuzuarit e varfér pér
vepra penale.”%

9 Gideon kundér Wainwright, 372 SHBA 335 (1963), i cili urdhéronte ¢do person té akuzuar
pér vepér pér té cilén éshté paraparé dénim me burg éshté i autorizuar pér ndihmé té
avokatit mbrojtés.

100 Shih karrierat né mbrojtjen e té varférve, Udhézues i shpejté pér Programet e mbrojtésve
publik, Lisa D. Williams dhe Glan G. Rice, 2006, Presidenti dhe miqté té kolegjit té Harvardit.
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Pér shkak té efikasitetit dhe té arsyeve administrative, por edhe pér shkak té
karakterit federal té organizimit té ndihmés pér té varfrit, shumica e shteteve za-
konisht kombinojné disa modele pér ta siguruar ndihmén juridike.’®* Pér shembull,
né shtetin e Nju Hempshajrit, zyra e themeluar e mbrojtésit publik pér rastet pe-
nale ku pérfshihen té mbrojturit e varfér, fillimisht do té caktojé avokatét kontrak-
tues, ndérsa avokatét té cilét jané né shérbim nén-kontraktues té shtetit dhe
avokatét e pércaktuar né baza ad hoc jané opsion i dyté apo i treté.’? Edhe pse
edhe dy modeleve té tjera mund tu drejtohen kur ka nevojé, studimi aktual do té
fokusohet né programin e mbrojtésit publik. Programet pér mbrojtés publiké
themelohen né nivel federal, shtetéror dhe té garqeve.'%

Zyra e Mbrojtjes Federale Publike ofron shérbime té mbrojtjes né rastet federale
penale pér individét té cilét jané financiarisht té paafté qé té sigurojné pérfagésim
pérkatés. Pesédhjeté e teté Zyra pér mbrojtje publike (ZMP) jané themeluar pér
tu shérbyer 66 nga 94 rrethet gjyqésore federale. Stafi i Mbrojtésit Federal Publik,
i cili pérbéhet nga avokaté, hetues, dhe nga personeli tjetér mbéshtetés, jané té
punésuar federal me orar té ploté pune.'* Té gjithé avokatét e angazhuar jané
me eksperiencé té madhe.

Ndaras nga ZMP-ja, ekzistojné pesémbédhjeté organizata té avokatéve té komu-
nitetit (OMK). OMK-té jané organizata pér shérbime jo fitimprurése juridike gé ve-
projné nén mbikéqyrjen e bordit té drejtoréve dhe shpesh heré si degé e mbrojtésve
publiké shtetéroré ose organizata pér shérbime juridike.

Gjithashtu, rastet federale penale shpesh heré trajtohen nga késhillat private té
avokatéve. Aty ku nuk ka ZMP dhe OMK, zyrat private té avokatéve i trajtojné té
gjitha emérimet dhe kompensohen né baza té ¢do rasti vec-e-vec.

101 Shih Robert L. Spangenberg dhe Marea L. Beeman, “Sistemet e Mbrojtjes sé té varférve né
Shtetet e Bashkuara,” 58 Ligji dhe Problemet bashkékohore 31, (Universiteti Djuk - Shkolla
e jurisprudencés, Dimri 1995)..

102 Shih nenin 604-A: 2 Il té Statutit té Nju Hempshajrit, né dispozicion né
http://www.gencourt.state.nh.us/rsa/html/NHTOC/NHTOC-LIX.htm.

103 Shih mé sipér, Karriera né mbrojtjen e té varférve, Udhézues shpejté i Programit té
mbrojtésve publik; Raport i posagém mbi Programet Shtetérore pér Mbrojtés Publik 2007,
Lynn Langton dhe Donald Farole, Jr, Ph.D., shtator 2010, Departamenti i Drejtésisé, Zyra e
Departamentit té drejtésisé sé SHBA, Byroja e Statistikave té Drejtésisé, NCJ 228229.

104 | isa D. Williams, Esq. dhe Glen G. Rice, Bernard Koteen Zyra késhilluese pér interesin publik,
Shkolla e drejtésisé e Harvardit, Letra e titulluar: “Karrierat né mbrojtjen e té varférve”, e
publikuar nga Kryetari dhe shokét e Kolegjit té Harvardit, 2006, f.6.

105 Shih mé larté, Raport i posagém pér programet shtetérore pér mbrojtés publik 2007, f 1.
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Programet federale kané pérgjegjési pér veprat federale ndérsa Programet pér
shtetet dhe qarget merren me programet me veprat né shtetet. Té 50 shtetet e
vendit posedojné Programe té Mbrojtésve Publiké (PMP).1% Sistemi politik federal
ju lejon shteteve liri té ploté pér ta organizuar sigurimin e ndihmés juridike né
nivel shtetéror. Késhtu, pérderisa disa shtete vendosin ZMP shtetérore, tjerat kané
garqe té cilat themelojné ZMP me juridiksione specifike.'%

Shtrirja e rasteve té trajtuara nga organizata té mbrojtésve lévizin nga kundérva-
jtjet, veprat e kryera penale nga té rriturit apo té miturit né nivel shtetéror ose
federal, paraburgimi i fémijéve, dérgimi né institucione psikiatrike etj. Programet
e vecanta sigurojné mbrojtje adekuate ligjore né rastet e médha.'”’ Disa ZMP foku-
sohen né rastet e ankimuara.

Kundérvajtjet dhe shkeljet e zakonshme e pérbénin pjesén mé té madhe (43%) té
rasteve té pranuara nga programet mbrojtése publike dhe programet e pesém-
bédhjeté shteteve e kané tejkaluar maksimumin e numrit té rekomanduar, té num-
rit té rasteve penale dhe té kundérvajtjeve pér avokat.'®® Programet e shtetit té
punésojné njé mesatare prej 163 avokatéve ndérgjyqésor dhe gjygésor pér shtet
dhe ata kané punésuar njé hetues pér ¢cdo gjashté avokaté ekuivalent ndérgjygésor
me orar té ploté (EOP) né vitin 2007.1° Programet shtetérore pér mbrojtés publik
kané raportuar njé mesatare prej rreth 2 mbrojtés menaxhues qé té mbikéqyrin
dhjeté ndihmés publiké dhe né vitin 2007 rreth 3.000 té punésuar kané ofruar
pérkrahje pér avokatét né programet shtetérore pér mbrojtés publik.!

Pér mé tepér, pesémbédhjeté programe shtetérore pér mbrojtés publik e kishin
ngarkesén e ¢éshtjeve apo té punés ose té té dyjave dhe pesémbédhjeté nga 19
programe shtetérore e kané tejkaluar maksimumin e rekomanduar té rasteve té
krimeve apo shkeljeve té ligjit pér njé avokat.!

106 Pgr njé harté té shteteve né sajé té dy sistemeve, shih mé larté, Raport special mbi
Programet shtetérore pér mbrojtés publiké 2007, f 1. Gjithashtu shih: Regjistrimi i programeve
té mbrojtésve publiké, 2007, Raporti special, Zyra e Statistikave té Drejtésisé, Departamenti
i Drejtésisé, shtator 2010, NCJ 228.229, f.2.

107 Pgr mé tepér informacione, shih mé sipér Karrierat né mbrojtjen e té varférve, Doracak i
shpejté né Programet e mbrojtésve publiké.

108 Regjistri i Programeve pér mbrojtés publiké, 2007, Raporti Special, Byroja e Statistikave té
Departamentit té Drejtésisé, té SHBA-ve, shtator 2010, NCJ 228.229, f.

19 E njéjta., f.1

10 E njéjta, f.14.

11 E njéjta, f.12
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Buxheti dhe financimi

Burimi i financimit té programeve pér mbrojtés publiké rrjedh kryesisht nga bux-
hetet publike, qofté ato té jené lokale, shtetérore pér PMP-té shtetérore ose fed-
erale pér PMP-té federale. PMP-té shtetérore jané ose té mbéshtetura plotésisht
nga buxheti i shtetit kur programi shtrihet né téré shtetin ose jané té administru-
ara nga fondet e gqarkut, ose nga njé pérzierje té fondeve té garkut dhe té shtetit.
Sipas Raportit té posacém mbi Regjistrat e Zyrés sé Mbrojtésve publiké té béré
pér programet shtetérore té vitit 2007 rreth 14 pér qind té shpenzimeve totale té
shtetit pér té gjitha funksionet gjygésore dhe ligjore né vitin 2007.1> Mesatarja
prej 15% té shpenzimeve shtetérore ligjore dhe gjyqésore kané shkuar pér pro-
gramet pér mbrojtés publike.!?

ZMQ-té né pjesén mé té madhe jané financuar nga grandet nga Konferenca Fed-
erale Gjyqgésore, edhe pse disa jané paguar né bazén rast-pas-rasti. Ato dallojné
né madhési dhe kompensimi i tyre nuk éshté pjesé e sistemit federal, si¢ éshté
rasti me Zyrat pér Mbrojtés Publiké (ZMP) Federal.

PMP té caktuara kérkojné qé pérfituesit e mbrojtjes sé té varférve té kontribuojné
né sistemin i cili ka siguruar se ai ka gqené i mbrojtur né ményré pérkatése. Kéto
kontribute e marrin formén e kompensimit, shénime premtimi dhe tarifa té ap-
likimit. Ndonjéheré, disa nga kéto tarifa do té kérkohen né té njéjtén proceduré.
Dallimi kryesor midis kétyre tri formave té kontributit éshté pika né té cilén pagesa
éshté e vlerésuar. Né té vérteté, pérderisa tarifat e aplikimit jané té vendosura né
fillim té procedurés, shénimet e premtimit jané té vlerésuara né pika té ndryshme
té rastit ndérsa kompensimi aplikohet né pérmbyllje té njé rasti. Lartésia e
vlerésimit gjithashtu ndryshon: vlerésimet e tarifés sé aplikimit zakonisht jané nom-
inale, shumat fikse duke filluar nga 10$ né 2008, ndérsa shénimet e premtimit, té
bazuara né até se sa individé do té jené té afté té kontribuojné, né pérgjithési kérko-
jné shuma mé té médha. Ngarkesat e kompensimit zakonisht e reflektojné shumén
e siguruar té pérfagésimit. Kritikat pér parimin e ngarkesés sé té varférve pér mbro-
jtjen e tyre dalin nga shqetésimi se kjo mund ta dekurajojé kérkesén potenciale pér
ndihmé juridike dhe ta inkurajojé veté-pérfagésimin, midis mangésive té tjera.''

112 Regjistri i programeve té mbrojtésve publiké, 2007, Raporti i posagém, Byroja e Statistikave
té drejtésisé, Departamenti i SHBA-ve i drejtésisé, shtator 2010, NCJ 228229, f. 1.

113 Regjistri i rogrameve té mbrojtésve publiké, 2007, Raporti i posagém, Byroja e Statistikave
té drejtésisé, Departamenti i SHBA-ve i drejtésisé, shtator 2010, NCJ 228229, f. 5

114 Shih mé sipér, Tarifat pér zbatimin e mbrojtésve publiké: 2001, Rregullim f.3 Gjithashtu shih
pér rishikimin e praktikave juridike para gjykatave shtetérore dhe federale, E drejta
kushtetuese: kompensim i shpenzimeve té mbrojtjes sé té varférve, Hood, Michael D., 14
Washburn L.J. 146 (1975).
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Kushtet e pérshtatshmérisé

Para aplikimit pér ndihmé juridike njé klient né SHBA duhet té konstatohet se

éshté i varfér, nga gjykata ose nga zyra e Avokatit té popullit gjé e cila éshté e pércaktuar

nga statuti. Né shumé shtete ¢do zyré éshté e liré gé individualisht t'i nxjerré

kriteret e veta pér pércaktimin e varférisé.!> Mé shpesh, pranueshméria pér cak-

timin e avokatit pérfshin njé plan gjithépérfshirés i cili pérmban rregulla té ap-

likueshme dhe procedura pér pércaktimin e pranueshmérisé pér caktimin e

avokatit né saje té shpenzimeve publike, dhe ju kushton vémendje té posacme dis-

pozitave vijuese dhe/ose gjendjes sé klientit:

= Véshtirési e konsiderueshme;

= Aftésia pér lirimin me dorézani,

= Punésimi (niveli i té ardhurave);

= Pranimi i ndihmés sociale;

= Aplikimi nén betim;

= Nivel i borxhit;

= Udhézimet federale pér varféring,

= Qéndrimi né institucione publike (té tilla si institucione publike té shéndetit
mendor ose institucione pérmirésuese);

= Diskrecioni i gjykatésit;

= Aplikime gé nuk jané té béra nén betim, dhe

= tétjera. Avokati nuk do t'i mohohet ndonjé personi vetém pér shkak se ai éshté
i punésuar.11

Pércaktimi i pérshtatshmérisé pér caktimin e avokatit e pérfshin vlerésimin si pér
shpenzimet e angazhimit té avokatit privat dhe pércaktimi nése njé person me té
ardhura dhe me proné qgé disponon, me mjete té mjaftueshme pér t'i mbuluar sh-
penzimet pér marrjen e avokatit privat. Pércaktimi i shpenzimeve té caktimit té
avokatit privat né ményré tipike bazohet né natyrén e akuzés sé ngritur, komplek-
sitetin e parashikuar té mbrojtjes, shpenzimet e pérgjithshme pér pérfagésimin
nga njé mbrojtés ligjor, si dhe tarifat té cilat kérkohen nga avokatét né komunitetin
pér ofrimin e shérbimeve té mbrojtjes né rastet e ngjashme. Shpesh heré zyrat i
aplikojné normat e pérgjithshme té tilla si “né qofté se klienti nuk mund japé asgjé
pér dorézani ai/ajo do té konsiderohet i varfér”, gjé e cila ka tendencé té jeté e
pagéndrueshme dhe jo gjithmoné aplikohet né ményré té njétrajtshme.!’

115 Grupi Spangenberg, Pércaktimi i pérshtatshmérisé pér mbrojtés publiké, maj i vitit 2002, f.2.
116 Regjistrimi i programeve té mbrojtjes publike, Shtator i vitit 2007, Raporti Special, Zyra e

Statistikave té Drejtésisé, Departamenti i Drejtésisé sé SHBA-ve, shtator 2010, NCJ 228.229, f.6.
117 Grupi Spangenberg, Pércaktimi i pérshtatshmérisé pér mbrojtés publiké, maj i vitit 2002, f.2.
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Mjeti kundér vendimit pér refuzimin e ndihmés juridike falas dhe térhegja e ndihmés
juridike

Né shumicén e shteteve té pandehurit nuk kané té drejté qé t'i zgjedhin avokatét
e caktuar nga gjykata. Nése jané té pakénaqur me pérfagésimin, té pandehurit
mund té kérkojné avokat té ri té caktuar nga gjykata. Né Nju Hempshajr, pér shem-
bull, njé i pandehur mund té kérkojé qé mbrojtési i tanishém publik té plotésojé
njé mocion pér t'u térhequr nga rasti, té kérkojé nga Zyra e mbrojtésve publiké qé
té fitojé njé caktim té ri pér rastin dhe mé né fund, té kérkojé nga gjykatési njé
seancé pér shkarkimin e tij/saj pérkatésisht té avokatit té caktuar nga gjykata.
Pasi avokati do té plotésojé njé mocion pér t'u térhequr nga rasti, gjykata do té
mbajé njé seancé dégjimore pér té vendosur nése avokati mund té térhiget. Kli-
entit gjithashtu mund t'i kérkohet ta shpjegojé nevojén pér mbrojtés té ri publik.
Rregullat e shumé shteteve té SHBA-ve pér sjellje profesionale ju lejojné avokatéve
té térhigen, né qofté se ka njé mosmarréveshje thelbésore né mes té avokatit dhe
klientit. Gjykatési i rastit éshté autoriteti pérfundimtar. Kur njé kérkesé e tillé éshté
mohuar nga gjyqtari, i pandehuri ose duhet ta mbajé mbrojtésin e caktuar ose
ai/ajo ta pérfagésojé veten.

Pércaktimi i pérshtatshmérisé pér mbrojtje publike éshté béré nga mbrojtésit, kon-
traktorét e shérbimeve, avokaté té caktuar, agjenci pér shgyrtim neutral ose nga
gjykata. Kur pércaktimi i pérshtatshmérisé nuk béhe nga gjykata, konfidencialiteti
ruhet dhe pércaktimi béhet subjekt i shqyrtimit nga gjykata me kérkesé té njé per-
soni pér té cilin éshté gjetur se éshté i papérshtatshém. Pér ta determinuar
natyrén dhe pér t'i zgjeruar burimet financiare pér sigurimin e pérfagésimit éshté
pérdorur njé pyetésor. Nése né ndonjé fazé té mévonshme té procedurés gé ka té
béjé me pérshtatshmériné vihet né dispozicion njé informacion i ri, pérshtat-
shméria duhet té ri-determinohet.8

Reformimi i sistemit / problemit

Ka tregues se sistemi i drejtésisé i SHBA,-ve ka nevojé urgjente pér té trajtuar se
si ai ju pérgjigjet kérkesave né rritje pér avokaté publiké. Mé herét éshté raportuar
se mbi 80 pér gind té té akuzuarve nuk mund ta pérballojné angazhimin e njé ekipi
mbrojtés nga fondet private, dhe né kété rast pritet qé shteti té sigurojé njé avokat
kompetent pér t'i pérfagésuar.’? Meqgé niveli i kérkesés pér ndihmé ligjore falas

118 Grupi Spangenberg, Pércaktimi i pérshtatshmérisé pér mbrojtés publiké, maj i vitit 2002,
f.23, Standardi 5-7.3 té Standardeve té Asociacionit amerikan té avokatéve pér drejtési
penale qé sigurojné shérbime té mbrojtjes.

119 Tiffany Edwards Fortney, Rezultate: “Kriza e mbrojtésve té té varférve né Shtetet e
Bashkuara, Rezultate publikimi, Céshtja 8, 2010, f.1. Departamenti i Drejtésisé pér fillimin e
programit pér mbrojtje té té varférve. NPR. 26 shkurt 2010. http://www.npr.org/templates/sto-
ry/story.php?storyld=124094017.
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né SHBA gjaté dy viteve té fundit éshté rritur ndjeshém, éshté béré e pamundur
pér shumé shtete té SHBA-ve té sigurojné avokaté me nivel té duhur té kuali-
fikimeve. Si rezultat i késaj mungesa e qasjes sé barabarté né drejtési éshté béré
njé céshtje kritike.!? Nevojat mé té médha jané vérejtur né sistemin e drejtésisé
pér té miturit, pér arsye se lidhen me mungesén e komunikimit efektiv té té pan-
dehurve, si dhe mungesé e avokatéve té trajnuar miré dhe té pérshtatshém pér
mbrojtjen e té varférve.

Pér t'i adresuar kéto probleme mé 1 mars té vitit 2010 ka filluar njé nismé ere e
quajtur Qasje né Iniciativén pér Drejtési (QID) me géllim qé ta rivendosé ekuilibrin
mes rasteve qé kérkojné mbrojtje té té varférve dhe numrit té avokatéve né dis-
pozicion pér ta pérshpejtuar kété shérbim.'? Ky zhvillim ka marré mbéshtetje thel-
bésore nga Avokati i pérgjithshém i SHBA-ve, Eric Holder. Disa programe gé lidhen
me QID tashmé jané duke u zhvilluar né mbaré vendin. Njé nismé mbéshtet bursa
trevjecare me té cilat individét pranojné trajnim pér té filluar té punojné si avokat
penal mbrojtés né fushat né té cilat ka nevojé mé té madhe.’”? Programe té tjera
kané iniciuar ndihmé pér pérmirésimin e sistemit nga té mbrojturit dhe qytetarét
né pérgjithési.'2

Pér mé tepér, pérderisa ka nevojé né rritje e sipér pér avokaté pro bono (pér té
mirén publike) dhe me qé kriza ekonomike ka béré qé firmat e médha ligjore ta
vonojné rekrutimin e studentéve té jurisprudencés dhe i mbéshtesin pér puné njév-
jecare né institucionet shtetérore,'?* papritur, shumé prej kétyre personave nuk
kané zgjedhur gé té kthehen né tregun privat, té térhequr nga thirrja pér t'u shér-
byer komuniteteve té tyre dhe pér té garantuar efektivitetin e drejtésisé pér té
pa privilegjuarit.'?®

Ndérkohé, gasja e re né nismén pér drejtési, gjithashtu, synon promovimin e
shkémbimit me ministrité e jashtme té drejtésisé pér té krijuar sisteme mé té

120 E njéjta, f.1.

121 E njéjta, f.1.

122 Tiffany Edwards Fortney, Rezultate: “Kriza e mbrojtésve té té varférve né Shtetet e
Bashkuara, Rezultate Publikimi, Céshtja 8, 2010, f.2.

123 | aurie Robinson. Shoqata e Avokatéve Amerikané. Simpoziumi-darké i mbrojtésve kombétaré
publiké, e enjte, 20 maj, 2010, Knoxville, TN. http://www.ojp.usdoj.gov/newsroom/speech-
es/2010/10_0520lrobinson.htm

124 | isa Faye Petak, Avokatét e rinj i kthehen shérbimit publik, New York Times. 19 gusht 2010.
http://www.nytimes.com/2010/08/20/us/20defer.htm(?_r=1&hp

125 Tiffany Edwards Fortney, Rezultate: “Kriza e mbrojtésve té té varférve né Shtetet e
Bashkuara, Rezultate Publikimi, Céshtja 8, 2010, f.3
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paanshme, dhe pérmes shpérndarjes sé praktikave mé té mira béhen pérpjekje pér
ta plotésuar kété iniciativé té SHBA-ve dhe gjetiu né mbaré botén.'?

Megjithaté, situata edhe mé tej komplikohet me faktin se avokatét té cilét jané sigu-
ruar pér té varfrit, shpesh nuk mund t'i pérfagésojné klientét e tyre sic duhet pér shkak
té burimeve té pamjaftueshme dhe té mbikéqyrjes sé pamjaftueshme, pa krijimin e
bllokut té njé sistemi té& mbrojtésve publiké qé funksionon mirg, lloj i sistemit qé éshté
pércaktuar né dhjeté parimet e Odés sé éé. Avokati i pérgjithshém amerikan Eric
Holder ka véné né pah se pérpjekjet duhet té fokusohen né tri fusha kryesore: né dialog
mes njerézve né biznes, né ngritje té vetédijes pér pérhapjen e ploté té problemeve
dhe té sfidave, si dhe né zgjerim té rolit t& mbrojtésve publiké pér té gjetur zgjidhje
jashté sallave té gjykimit pér formulimin e politikave dhe pér fugizimin e komuniteteve.

= ModeliiFrancés

Ndryshe nga Shtetet e Bashkuara, Franca ka njé sistem té unifikuar pér dhénien e

ndihmés ligjore falas. Edhe pse sistemi i ndihmés ligjore i pérshkruar né paragrafét

vijues éshté menaxhuar nga aktoré té ndryshém lokalé, ai mbetet i unifikuar né

funksionimin e tij né mbaré vendin. Qé nga viti 1991, sistemi ligjor i Francés ofron

ndihmé juridike pér qytetarét e tij dhe pér ata né territorin e saj qé kané nevojé

pér asistencé ligjore. Ndihma juridike né modelin e Francés éshté njé parim i

pérgjithshém qé pérfshin té drejta té ndryshme. Domethéng, ajo pérfshin:

= Ndihmén e pérshtatshme ligjore: ndihmé financiare pér procedurat gjygésore
dhe pér procedurat e marréveshjes jashté-gjyqésore;

= Ndihma sipas tarifave té avokatéve né procedurat penale té cilat jané alterna-
tive pér procedurén penale (marréveshje dhe ndérmjetésim), ndihmé ligjore pér
ata gé jané mbajtur nga policia pér marrje né pyetje, dhe pér procedurat disi-
plinore né burgje, dhe

= Qasje né té drejtén (informacion, udhézim, késhillim ligjor falas).!?’

Sistemi aktual i ndihmés juridike éshté pérshkruar dhe rregulluar né Ligjin pér
ndihmé juridike té datés 10 qershor té vitit 1991 1% dhe né Dekretin e 19 dhjetorit
té vitit 1991.1%

126 E njéjta, f.3

127 Shih Prezantimin e skemés sé ndihmés juridike franceze, Rrjeti Gjyqésor Evropian né
céshtjet civile dhe tregtare, né dispozicion né # 2
http://ec.europa.eu/civiljustice/legal_aid/legal_aid_fra_en.htm.

128 Shih Ligjin e Francés pér ndihmé juridike (Loi n°91-647 du 10 juillet 1991 relative a l'aide ju-
ridique)

129 Shih Dekretin e Francés pér ndihmé juridike (Décret n°91-1266 du 19 décembre 1991
portant application de la loi n° 91-647 du 10 juillet 1991 relative a l'aide juridique).
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Sistemi i ndihmés ligjore né Francé!®

Ky studim fokusohet né ndihmén pérkatése juridike e cila éshté e paramenduar si
ndihmé financiare e dhéné nga ana e shtetit pér personat me té ardhura té uléta
pér t'u mbuluar pagesat e drejtésisé né térési ose pjesérisht (tarifat e avokatit, ag-
jentét e zbatimit dhe tarifat e ekspertéve etj.) Kur njé person nuk mund té gjejé
njé avokat, avokatin do t'ia emérojé ndihma juridike. Ndihma juridike éshté né dis-
pozicion pér té gjitha llojet e procedurave gjyqésore, pa marré parasysh, nése
céshtja éshté né fazén e gjykimit apo né até kalimtare (transaksionet jashté-gjyqé-
sore), né rastet civile, penale ose administrative).’!

Benefitet e ndihmés juridike mund té jené té plota ose té pjesshme, pérkatésisht
shteti mund ta marré pérgjegjésiné ose pér té gjitha shpenzimet qé lidhen me pro-
cedurat juridike ose vetém pér njé pjesé té tyre, ndérsa pérfituesi e mban pérgje-
gjésiné mbi pjesén tjetér té tyre.’? Ndihma e pjesshme juridike pérfagéson njé
pérqindje té shpenzimeve té cilat do té mbulohen nga shteti.

Tabela vijuese i pérmbledh pjesét e mbuluara nga shteti né vitin 2010 varésisht
nga té ardhurat mujore té aplikuesit:'*

Té ardhura mujore midis ...........ccccceveuennune Pjesa e mbuluar me ndihmé juridike
915€ ose mbi kété shume 100%
916 € dhe 957 € 85%
958 € dhe 1.009 € 70%
1.010 € dhe 1.082 € 55%
1.083 € dhe 1.165 € 40%
1.166 € dhe 1.269 € 25%

Tarifat e mbetura qé duhet té paguhen nga pérfituesi me avokatin e zgjedhur jané
té pércaktuara pérmes marréveshjes pér taksat e avokatit.’>* Kryetari i odés sé
avokatéve brenda 15 ditéve nga nénshkrimi i saj duhet té marré njé kopje té marré-
veshjes sé taksés dhe até ta miratojé. Eshté né pérgjegjési té kryetarit té sigurojé se
tarifat e kontraktuara té avokatit jané né pérputhje me mundésité e pérfituesit.’

130 Pgr mé shumé informacione té detajuara mbi skemén e ndihmés juridike né Francg, shih
Prezantimin pér ndihmé ligjore né fagen e internetit té shérbimeve publike (né dispozicion
né gjuhén frénge né http://vosdroits.service-public.fr/F18074.xhtml).

131 Shih nenin 10 té Ligjit francez pér ndihmé juridike.

132 Shih nenin 4 té Ligjit francez pér ndihmé juridike.

133 Shih letrén qarkulluese té Ministrisé Franceze té Drejtésisé, Circ. JUS SADJPV, 31 Dhjetor.
2009 (Né Justice n°2010/1 té 28 shkurtit 2010).

134 Shih nenet 24 dhe 35 té Ligjit francez pér ndihmé juridike.

135 Shih nenin 35 té Ligjit francez pér ndihmé juridike.
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Né vitin 2008, diku rreth 886 337 persona jané pajisur me ndihmé juridike pa
pagesé, pérfshiré edhe 396 992 persona pér ¢éshtje penale.’®

Financimi i ndihmés ligjore falas

Buxheti i dedikuar pér ndihmé ligjore falas éshté pjesé e buxhetit vjetor té Min-
istrisé sé Drejtésisé né shenjé té “qasjes ndaj ligjit dhe drejtésisé”. Né vitin 2010
kjo pjesé arriti né rreth 295 milioné euro.'*’ Pér vitin 2008, buxheti aktual i alokuar
pér ndihmé juridike ka gené i pércaktuar aférsisht 306 milion euro.'3® Né mikro-
nivel, buxheti i ndihmés juridike éshté menaxhuar nga Odat lokale té avokatéve
té cilat marrin ndarje financiare pér ¢do vit.'*’

Funksionimi i ndihmés juridike falas

Ndihma juridike éshté e menaxhuar dhe sigurohet nga byroja e ndihmés juridike
né Gjykatén regjionale ose “Tribunal de Grande Instance”. “Harta” e tanishme ju-
ridike pérmban 181 gjykata rajonale!® té cilat jané pérgjegjése pér trajtimin e té
gjitha parashtresave pér ndihmé juridike té béra né té gjitha gjykatat qé bien nén
juridiksionin e tyre: Gjykatat e garkut ose “Tribunal d'Instance”, gjykatat adminis-
trative, Tribunalet pér marrédhénie pune, Gjykatat e Apelit dhe Gjykatat Admin-
istrative té Apelit, gjithashtu, jané vendosur né byro specifike pér ndihmé juridike
né Gjykatén e Kasacionit; Conseil d’Etat (gjykata supreme administrative) dhe te
Bordi pér ankesa té refugjatéve.

Prandaj, Gjykata rajonale i trajton té gjitha kérkesat pér ndihmé juridike né ¢ésht-
jet penale, duke i marré parashtresat nga Tribunal Correctionnel i cili i trajton
kundérvajtjet, Cour d'Assises i trajton krimet mé serioze - té dy juridiksionet e
pranuara né premisat e Gjykatés rajonale - dhe Tribunal de Police i cili merret me
kundérvajtjet - i vendosur né Gjykatén e qarkut.

136 Shih Ministére de la Justice et des Libertés, Les Chiffres-clés de la Justice 2009, page 31, né
dispozicion né http://www.justice.gouv.fr/budget-et-statistiques-10054/chiffres-cles-de-la-
justice-10303/les-chiffres-cles-de-la-justice-18078.html.

137 Shih Ligjin e Francés pér financat publike pér vitin 2010, té miratuar mé 30 dhjetor té vitit
2009 (LOI n® 2009-1673 du 30 décembre 2009 de finances pour 2010 (1)).

138 Shih Ministére de la Justice et des Libertés, Les Chiffres-clés de la Justice 2009, fagja 6.
Kéto shifra pérfshijné tarifat e tjera ligjore té mbuluara nga ndihma juridike té tilla, si¢ jané
tarifat pér eksperté juridiké, mbrojtés apeli, agjenté pérmbarimi e té tjera.

139 Shih nenin 27 té Ligjit pér ndihmé juridike té vitit 1991.

140 Reforma e filluar né vitin 2007 do té zvogélojé né ményré progresive numrin e gjykatave né
Francé, pérfshiré edhe Gjykatat raoalee. Nga viti 2011, do té keté vetém 158 tribunaux de
grande instance sepse 23 do té suprimohen, prandaj me kété rast duke e zvogéluar numrin
e byrove té ndihmés juridike. Pér mé tepér informacione, shih ueb fagen e Ministrisé sé
Drejtésisé té Francés pér reformat né hartén juridike, né dispozicion né http://www.carte-
judiciaire.justice.gouv.fr/index.php.
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Kushtet e pérshtatshmérisé pér ndihmé juridike
Ndihma juridike né sistemin francez i éshté nénshtruar pérmbushjes sé kérkesave
specifike té tilla, si¢ jané: burimet, shtetésia dhe vendbanimi, si dhe pranueshméria.

Burime - Sistemi francez pércakton limite shumé té qarta financiare pér alokimin
e ndihmés juridike. Ministria e Drejtésisé ¢cdo vit e pércakton pragun e aplikueshém
né saje té té cilit éshté pércaktuar pranueshméria. Njé person ka té drejté pér
ndihmé ligjore né qofté se mesatarja e té gjitha burimeve té tij (me pérjashtim té
disa pérfitimeve sociale dhe kompensimeve familjare) pér vitin paraprak kalendarik
nuk e tejkalon pragun e pércaktuar nga ministria.'*

Nga 1 janariivitit 2010, pragu i té ardhurave mujore pér té marré ndihmé té ploté
juridike pér njé person éshté 915 € dhe 1,372 € pér té pérfituar nga ndihma e
pjesshme ligjore.!*2 Burimet financiare qé merren né konsideraté jané té ardhurat
nga puna, giraja, té ardhurat private, pérfitimet nga dalja né pension dhe
mbéshtetjet financiare té kérkuesit dhe partnerit té tij apo té saj dhe njerézit e
tjeré té familjes sé njéjté.'*3 Si pérjashtim, njé individ burimet financiare té té cilit
e tejkalojné limitin ligjor, mund té pérfitojé nga ndihma juridike né qofté se gjendja
e tij éshté me interes té posacém, sa i pérket céshtjes dhe shpenzimeve té para-
para pér procedurén.'* Persona té caktuar, si ata qé pérfitojné nga Fondi kombé-
tar i solidaritetit ose nga té ardhurat minimale né saje té punésimit dhe ata qé
kané gené viktima té veprave mé serioze (shembull: akte torturimi dhe barbare
etj.) jané té liruar nga vlerésimi i gjendjes sé tyre financiare.'®

Shtetasit dhe rezidentét - Vetém shtetasit francez, qytetarét e Bashkimit Evropian
apo shtetasit e huaj qé banojné né baza té rregullta dhe ligjore né Francé kané té
drejté pér ndihmé juridike pa pagesé. Si pérjashtim, Ligji i Francés lejon ndihmé
juridike falas pér shtetasit e huaj té cilét jané té mitur, déshmitaré, nén hetime,
té akuzuar, té paditur ose palé té démtuara né ndjekjen penale, ose ku hapat e
pérfshira procedurale kérkojné hyrje dhe qéndrim né Francé, pavarésisht nga
gjendja e shtetésisé.'*’

141 Shih nenin 5 té Ligjit francez pér ndihmé juridike.

142 Shih mé larté Letrén qarkore té Ministrisé Franceze té Drejtésisé. Né té dy rastet limiti éshté
rritur pér 165 euro pér dy té varurit e paré dhe me 104€ pér té varurin e treté dhe ata vijues.

143 Shih nenin 5 té Ligjit francez pér ndihmé juridike.

144 Shih nenin 6 té Ligjit francez pér ndihmé juridike.

145 Shih nenin 9-2 té Ligjit francez pér ndihmé juridike.

146 Shih nenin 3 té Ligjit francez pér ndihmé juridike. Gjithashtu, shtetasve té shtetit qé kané
marréveshje ndérkombétare ose bilaterale me Francén gjithashtu u jepet mundési pér
ndihmé juridike.

147 Shih nenin 3 té Ligjit francez pér ndihmé juridike.
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Pranueshméria - Pranueshméria e kérkesés ligjore pérbén njé kusht pér alokimin e
ndihmés juridike. Hapat proceduralg, si té tillé, gé jané haptazi té papranueshém ose
té liruar nga substancialja nuk do té mbéshteten nga ndihma juridike. Megjithatg, té
pandehurit, personat qé bartin pérgjegjési civile, déshmitarét, personat nén hetim ose
personat e akuzuar, nuk duhet té déshmojné se kérkesa e tyre éshté e pranueshme.*

Mjeti kundér vendimit pér refuzimin e ndihmés juridike falas dhe térhegja e ndihmés
juridike

Né rastin kur lutja e kérkuesit pér ndihmé juridike éshté refuzuar ajo/ai mund té
kérkojé qé byroja pér ndihmé juridike ta rishqyrtojé vendimin, nése refuzimi ka
gené i motivuar nga shkalla e tij e té ardhurave. Si alternativé kérkuesi mund t'i
dérgojé njé kérkesé Kryetarit té gjykatés pérkatése rajonale.'*

Pérfituesit e ndihmés juridike jané té detyruar qé né saje té ligjit zyrés kompetente
t'ia raportojné ¢do ndryshim né gjendjen e tyre financiare ose té rrezikojné térhe-
gje té térésishme ose té pjesshme té pérfitimit té ndihmés juridike.*® Vendimi pér
térhegje mund té béhet edhe né qofté se gjykata konstaton abuzim té procedurés
ose né rastet kur ata hapa gé jané marré kané pér géllim vonesén e procedurave.’>

Reformimi i sistemit té ndihmés juridike né Francé

Gjaté disa viteve té fundit, pas krijimit té sistemit té ndihmés juridike né vitin 1991, njé
numér né rritje e sipér té praktikuesve té ndihmés juridike né Francg, e kané kritikuar
funksionimin e ndihmés juridike, duke e pérshkruar até se éshté “né krizé".**? Pika krye-
sore e kontestit éshté rritja e aplikimeve pér ndihmé juridike qé nga viti 2001 dhe, pér
kété arsye, ka shpenzime mé té larta pér drejtésiné né shtet.’> Pér ta krijuar reformén
e mundshme jané zhvilluar disa linja t& mendimit duke u fokusuar mes tjerash né gjetjen
e ményrés pér financimin e sistemit dhe pér identifikimin e modelit dhe té procedurave
pér rimarrjen e pagesave gabimisht té aplikuara té ndihmés juridike.>* Njé opsion i
diskutueshém éshté duke u marré né konsiderim - ngarkimi i pérfituesit me taksa pér

148 Shih nenin 7 té Ligjit francez pér ndihmé juridike.

149 Shih nenin 22 té Ligjit francez pér ndihmé juridike.

150 Shih nenin 50 té Ligjit francez pér ndihmé juridike.

151 Shih nenin 50 té Ligjit francez pér ndihmé juridike.

152 Shih Raportin Informativ té vitit 2007 pér ndihmén juridike né Francé té pérgatitur nga
senatori, Z-ti Roland du Luart, né dispozicion né gjuhén frénge né http://www.senat.fr/rap/r07-
023/r07-0231.pdf

153 Pér mé shumé informacion mbi gjendjen e sistemit té ndihmés juridike né Francg, shih mé
larté Raportin Informativ té vitit 2007 pér ndihmén juridike né Francé.

154 Shih Projekt-Ligjin mbi Modernizimin e profesioneve té rregulluara gjygésore dhe ligjore té
paragitura né Parlamentin francez, mé 13 korrik té vitit 2010 dhe aktualisht né diskutim.
Shih gjithashtu Raportin pér profesione juridike té porositura nga Presidenti i Republikés,
pérgatitur nga Komisionit Darrois té udhéhequr nga z. Jean-Michel Darrois, Mars 2009.
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disa procedura ligjore - njé zgjidhje né kundérshtim me parimin e ndihmés juridike,
thoné kritikuesit. Sipas kétij opsioni, tarifat pér lutje gojore, aktualisht té vlerésuara me
8,84 € pér lutje gojore, do té paguhen nga pérfituesi i ndihmés ligjore né ményré qé té
jipet njé kontribut té caktuar pér kété shérbim publik dhe pér t'i shmangur abuzimet.'>®

= Modeli ndérkombétar i juridiksionit penal: shembull nga GJNPJ

Duke pasur parasysh se duhet té sigurohen té drejtat pér mbrojtje, posacérisht né
procedurat ku pérfshihen krime mé té rénda, gjykatat penale ndérkombétare, si
GJNPJ-ja kané krijuar skemé té detajuar pér té siguruar ndihmé juridike pér té pan-
dehurit e varfér. Shembulli i GINDPJ-sé éshté mé i pérshtatshém, sepse duke gené
mé i vjetér nga gjykatat e tilla qé zhvillojné njé sistem té ndihmés juridike, e ka
zhvilluar edhe programin mé té sofistikuar té ndihmés juridike. Seksioni vijues i
pérkushtohet ndihmés juridike té Tribunalit té Hagés pér té pandehurit e varfér.

Fushéveprimi i ndihmés juridike

Sipas programit té& ndihmés ligjore té vendosur né kuadér té GJNPJ-sé, i dyshuari ose i
akuzuarii cili nuk éshté né gjendje t'i pérballojé shérbimet juridike té avokatit ka té drejté
pér késhilla profesionale juridike, plotésisht ose pjesérisht, té paguara nga Tribunali.»>

Tribunali né thelb mbulon dy lloje té pagesave: shpérblimin e avokatéve dhe ané-
taréve té ekipit té mbrojtjes dhe shpenzimet gé lidhen me pérgatitjen e léndés.
Shpérblimi i mbrojtésit juridik mbulon: “pérgatitjen dhe paraqitjen e rastit té
mbrojtjes, duke pérfshiré shqyrtimin e aktakuzés, té materialeve mbéshtetése dhe
té gjitha dokumentet e tjera té ofruara nga prokuroria ose té mbledhura pérmes
hetimeve té mbrojtjes, paragitjen e mocioneve, intervistimin e déshmitaréve, hu-
lumtimet dhe argumentimin e rastit né gjykaté ."%>’

Sipas programit té ndihmés juridike, Tribunali gjithashtu i mbulon taksat qé kané
té béjné me pérgatitjen e mbrojtjes pér rastin, si¢ jané prodhimi i provave, raportet
e ekspertéve, punésimi i konsulentéve té pérkohshém, transporti dhe akomodimi
i déshmitarit e té tjera.'?®

155 Shih nenin 41 té Projekt ligjit pér financat publike pér vitin 2011, aktualisht né diskutim e
sipér né Parlamentin francez - né dispozicion né gjuhén frénge né http://www.assemblee-
nationale.fr/13/projets/pl2824.asp)

1% Shih nenin 6 té Direktivés pér caktimin e avokatit mbrojtés (Direktiva nr. 1/94) té plotésuar mé
29 qershor té vitit 2009 (né dispozicion né http://www.icty.org/sections/LegalLibrary/Defence).

157 Shih Prezantimin e skemés pér ndihmé juridike né ueb fagen e GJNPJ-sé né
http://www.icty.org/sid/163.

158 Shih nenin 23 (B) té Direktivés pér caktimin e avokatit mbrojtés (Direktiva nr. 1/94) té
plotésuar mé 29 Qershor té vitit 2009.
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Financimi i ndihmés juridike

Skema e ndihmés juridike e GJNPJ-sé éshté e mbuluar nga buxheti vetanak i Tri-
bunalit. Ajo paraqget aférsisht 11% té buxhetit vjetor, ose pér vitin 2010, rreth 16,5
milion usd.*’

Funksionimi i sistemit té ndihmés juridike

Ndihma juridike éshté menaxhuar nga Zyra e Sekretariatit té Tribunalit pér
Ndihmé Juridike dhe Céshtjet té Paraburgimit (OLAD) e cila pérgjigjet pér pércak-
timin nése njé i akuzuar ka té drejté té ploté ose té pjesshme pér ndihmé juridike.
Pér t'i mundésuar kéto operacione, Sekretariati, brenda radhéve té tij, i ka hetuesit
financiaré té ngarkuar me pércaktimin e gjendjes reale financiare té té pandehurit.
Elementet e marra parasysh nga ana e Sekretariatit pér té arritur njé vendim mbi
vobektésiné e té pandehurit jané “mjetet e té gjitha llojeve té cilat i dyshuari ose
i akuzuari i disponon né ményré té drejtpérdrejté, té térthorté ose té lirg, qé pérf-
shihen né té ardhurat e té drejtpérdrejta, llogarité bankare, pasurité e patundshme
ose personale, pensionet, si dhe aksionet, letra-obligacionet ose pasuri té tjera té
poseduara, duke pérjashtuar ndonjé pérfitim familjar apo ndihmé sociale pér té
cilén ai mund té keté té drejté.” % Pasurité e bashkéshortit té té pandehurit ose
té personave qgé e pérbéjné familjen e tij gjithashtu shqyrtohen nga Sekretariati.

Njé séré faktorésh té cilét i ka pérdorur Sekretariati pér ta shqyrtuar shkallén né
té cilén t'i jepet ndihmé ligjore té pandehurit ka té béjé me kompleksitetin e ¢ésht-
jes, té tillé si “pozicioni i té akuzuarit né hierarkiné politike dhe ushtarake; numri
dhe natyra e akuzave né aktakuzén, numri dhe lloji i déshmitaréve dhe i doku-
menteve té pérfshira, nése rasti i pérfshin krimet e kryera né njé numér té komu-
nave, si dhe risiné dhe kompleksitetin e argumenteve ligjore dhe faktike me té
cilat do té merret rasti ".1¢!

Mjeti kundér vendimit pér refuzimin e ndihmés juridike

| pandehuri, té cilit i éshté refuzuar ndihma juridike, mund té ankohet pér vendimin
e Sekretariatit brenda pesémbédhjeté ditéve pas njoftimit pér refuzimin, duke
parashtruar njé kérkesé pér shqyrtim para Presidentit té Tribunalit, né qofté se ai
éshté ende njé i dyshuar, ose para Dhomés, né qofté se ai éshté i akuzuar.'6

159 Kalkulim i bazuar né buxhetin dyvjecar té GJNPJ-sé pér vitin 2010-2011 té pércaktuar né
usd 301.895.900, 00, shih prezantimin e kostos sé drejtésisé né ueb-fagen e GJNPJ-sé né
http://www.icty.org/sid/325.

160 Shih Nenin 10 té Direktivés pér Caktimin e avokatit mbrojtés.

161 Shih Paragrafin 22 té Avokatit mbrojtés-Politika pér ndihmé juridike para gjykimit e
Sekretariatit té Tribunalit, té adoptuar mé 1 Maj té vitit 2006 dhe Prezantimi i skemés té
ndihmés juridike né ueb-fagen e GIJNPJ né http://www.icty.org/sid/163.

162 Shih nenin 13 té Direktivés pér Caktimin e avokatit mbrojtés.
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Térhegja e ndihmés juridike

Nése Sekretariati konstaton se i pandehuri i ka mjetet pér té paguar pér mbrojtjen
e tij ose pér shkak se gjendja e tij ka ndryshuar, ose ai nuk e ka prezantuar ploté-
sisht gjendjen e tij financiare ligjore ndihma juridike mund té térhiget pér até té
mbrojtur/té akuzuar té caktuar. Gjykata mund té vazhdojé me rishikimin e page-
save té béra.’®®

Abuzimet né sistemin e ndihmés juridike

Sistemi i ndihmés juridike, ashtu si¢ éshté i themeluar nga Tribunali, ka pésuar
disa raste té mashtrimit. Njéri prej rasteve mé bindés ishte rasti i Zoran Zhigicit,
njé serb i Bosnjés, i dénuar me 25 vjet burg pér shkelje té zakoneve té luftés dhe
pér krime kundér njerézimit. Zhigici ka elaboruar njé skemé té “ndarjes sé tarifés”
me késhilluesit e tij juridiké pér té ndaré tarifat e avokatit pér ndihmé juridike. Ai
arriti té mbledhé 175,000 usd nga pagesat pér ndihmé juridike.¢*

2.2. EMERIMI | MBROJTESVE EX-OFFICIO (ZYRTARE)
2.2.1. LIGJI | MAQEDONISE

Sistemi i emérimit té mbrojtésve

Shumica e praktikuesve ligjoré té intervistuar pér kété hulumtim jané té njoftuar
me procesin e emérimit té ex-officio avokatéve. Sipas tyre, gjykatésit hetues kané
njé listé té avokatéve qé kané pranuar pér tu caktuar ex-officio (zyrtarisht) ndérsa
kryetarét e gjykatave posedojné njé listé té tillé pér fazén e gjykimit. Pér mé tepér,
disa prej tyre u pérgjigjén se Shoqatat lokale té avokatéve ju ofrojné gjykatave njé
listé té avokatéve, né té cilén radhitja e emérimit éshté né ményré alfabetike. Né
eksperiencén e disa prej té intervistuarve Gjykatési kryesues i késhillit e bén
emérimin aktual/zgjedhjen e avokatit, edhe pse Kryetari i gjykatés duhet té jeté
pérgjegjés pér kéteé.

Té anketuarit né pérgjithési, gjithashtu, ishin té kénaqur me kohén qé u éshté
dhéné avokatéve té eméruar nga gjykata pér pérgatitjen e mbrojtjes pér rastin e
tyre. Disa kané shtuar se avokati gjithmoné mund té kérkojé kohé shtesé pér ta
pérgatitur mbrojtjen e tij dhe ajo, zakonisht, u jepet.

163 Shih nenin 19 té Direktivés pér Caktimin e avokatit mbrojtés.

164 Shih kumtesén pér shtyp CC/ PIS/ 686-e té 8 korrikut 2002, né dispozicion né
http://www.icty.org/sid/8086. Shih pérgjithésisht David Tolbert, Simpoziumi: GJNPJ-sé né
té mundshmet: njé vlerésim kritik i vendimeve té médha té GINPJ-sé gjaté dekadés sé
kaluar: GJNPJ-ja dhe Avokatét mbrojtés: Njé raport me shqetésimet, 37 New Eng. L. Rev.
975,2003
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Sa u pérket rasteve komplekse, opinionet e té anketuarve lidhur me ményrén e
emérimit té avokatéve ex-officio, sipas LPP-sé té vitit 2005, ndryshojné nga ato
pozitive deri te ato jo aq funksionale. Njé tjetér faktor qé drejtpérdrejté ka ndikuar
né cilésiné e mbrojtjes nga avokatét e caktuar ex-officio éshté se sipas disa té in-
tervistuarve, sa me mé shumé pérvojé njé avokat té keté, aq mé pak ai éshté i mo-
tivuar té punojé ex-officio. Né té vérteté, ata zakonisht jané shumé té angazhuar
me ¢éshtje té tjera dhe nuk e konsiderojné mé si njé sfidé kété lloj té misionit.

Numri i té pandehurve né procedurat e krimeve komplekse sipas rregullés, nuk
duhet té jeté mé i madh se tre (raportohet se né njé rast té mités jané akuzuar 72
bashké-té pandehur), sepse secili prej té pandehurve mund té zgjedh e té pérfaqé-
sohet nga mé shumé se njé avokat. Té anketuarit me pérvojé né pérfagésimin e
té pandehurit né krimet komplekse né pjesémarrjet né procedurat gé kané té
béjné me krimet komplekse rikujtojné disa nga ato raste kur njé i akuzuar éshté
mbrojtur me disa mbrojtés. Né njé shembull ka pasur teté té pandehur, ku secili
prej tyre ka pasur té paktén dy mbrojtés. Njé shembull tjetér flet pér 10-12 avokaté
qé kané pérfagésuar disa té akuzuar né gjykim.

Té gjithé kéta shembuj kérkojné kujdes té posacém nga ana e késhillit pér ta ud-
héhequr gjykimin.

Situata éshté mé e komplikuar aty ku zbatohet mbrojtje e detyrueshme dhe kur
njé avokat i caktuar e braktis sallén e gjyqit né mes té gjykimit, sepse mungesa e
njé avokati mbrojtés éshté bazé pér shtyrje té asaj seance. Pér t'i parandaluar
vonesat e métejshme, njé kryetar i trupit gjykues né ményré tipike mund ta caktojé
njé avokat té dyté ex-officio - njélloj si¢ do té ishte rasti i pérgjithshém, kur gjykata
do té konstatojé se avokati i angazhuar privatisht shkakton vonesa té pajusti-
fikueshme. Arsyeja éshté se avokati i caktuar ex-officio duhet t'i ndjek té gjitha
seancat e gjykimit dhe, nése éshté e nevojshme, té jeté i pranishém kur avokati i
zgjedhur né ményré private nuk éshté aty, duke e mundésuar zhvillimin normal té
gjykimit. Né té njéjtén kohé, kjo gasje e zhvendos barrén pér té siguruar mbrojtje
né gjyq, pérderisa |énia e njé avokati mbrojtés qé nuk e pérmbush detyrén duket
se nuk ka nxitje reale pér té marré pjesé né seancat dhe késhtu t'u pérmbahet
kérkesave themelore té punés.

Koordinimi mes avokatéve mbrojtés né rastet e krimeve té ndérlikuara nuk duket se
éshté njé problem i madh. Megjithaté, disa nga mbrojtésit, qé rregullisht marrin
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pjesé né krimet komplekse, qofté me emérim apo me angazhim nga klienti, jané
ankuar se koordinimi éshté i véshtiré meqé avokatét jané zakonisht shumé té
angazhuar pér ta koordinuar ose pér ta pérpunuar njé strategji té pérbashkét té
mbrojtjes nga e cila do té pérfitonin té akuzuarit.

Kualifikimi dhe trajnimi i avokatit

LPP e vitit 2005 nuk ka detaje né lidhje me kualifikimet e kérkuara pér avokatét e
eméruar ex-officio. LPP i ri, nga ana tjetér, e paraget kérkesén pér njé pérvojé
pesé-vjecare pas pranimit né radhét e avokatéve pér avokatét qé i pérfagésojné
té pandehurit né procedurat penale té cilat dénohen me njé minimum prej 10 vjet
burgim. Eshté e paqarté nése kjo pérvojé duhet té jeté e kaluar si avokat, apo né
puné té tjera né radhét e avokatéve.'s>

Oda e Avokatéve, institucioni kombétar i avokatéve i themeluar né saje té ligjit,
éshté ende né proces té zhvillimit té njé sistemi pér arsimim té vazhdueshém ligjor
té anétaréve té saj. Aktualisht, duket se vetém njé numér i kufizuar i avokatéve
kané pasur mundési té marrin pjesé né disa trajnime vjetore té organizuar nga Oda
e Avokatéve. Shogatat e tjera profesionale ofrojné trajnime né fusha té ndryshme
té drejtésisé, por jo domosdoshmérisht né procedurén penale. Kéto kapacitete jané
larg nga pérfshirja e té gjithé 1,900 avokatéve né vend me arsimim cilésor té vazh-
dueshém juridik qé e ushtrojné kété. Ndryshe nga avokatét, gjykatésit dhe
prokurorét jané té trajnuar vazhdimisht nga Akademia pér trajnimin e gjykatésve
dhe té prokuroréve publiké, e cila éshté njé institucion i financuar nga shteti.

Kur flitet pér krimet komplekse, té intervistuarit nuk ishin té njé qéndrimi né lidhje
me mungesén e kritereve né pérzgjedhjen e avokatéve, té cilét marrin raste té
ndérlikuara penale. Pérderisa njé numér jané té bindur se mungesa e kritereve nuk
e ka démtuar té drejtén pér té pasur njé mbrojtje té pérshtatshme, kundérshtarét
besojné se kjo nuk ka ndikuar né cilésiné e mbrojtjes. Megjithatg, té gjithé té an-
ketuarit jané dakord se kriteret e reja té parapara nga LPP i ri paragesin njé pér-
mirésim. Njé i intervistuar sugjeroi qé té shkohet edhe mé tej, me kérkesén qé
avokatét té posedojné njé licence té specializuar para se té kené té drejté té pér-
fagésojné né krimet komplekse, sidomos né rastet e krimeve té organizuara. Njé
tjetér i intervistuar e ka véné né dukje shgetésimin pér standardin e dyfishté pér
kérkesén e re pér pérvojé mé té gjaté pér avokatét se sa ajo qé kérkohet nga
gjykatésit apo prokurorét qé merren me rastet e njéjta. Té anketuarit me pérvojé
né krimet komplekse kané deklaruar se i kané marré kéto raste pasi paraprakisht

165 Shih nenin 71 paragr. 5 i LPP té rii cili thoté: “ (5) Pér krime qgé sjellin dénim me burg prej sé
paku dhjeté vjet, avokati mbrojtés duhet té jeté njé avokat me té paktén pesé vjet pérvojé
pune, pas kalimit té provimit té avokaturés.”
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disa vite me radhé kané shérbyer si avokaté. Njé avokat ka filluar té marré krime
té ndérlikuara njé vit e gjysmé pas pranimit né Odén e avokatéve. Vlen té pér-
mendet se disa kané véné re se shumica e avokatéve mé té vjetér shpesh heré e
luajné rolin e késhilltarit/mentorit té pjesés mé té madhe té té rinjve né céshtjet
komplekse juridike dhe procedurale.

Legjislacioni vendas nuk kérkon njé specializim né fushén juridike. Avokatét e zhvil-
lojné specializimin e tyre né vazhdén e punés sé tyre né gjykime dhe né saje té
preferencave personale. Té gjithé té anketuarit té cilét kané punuar si avokaté
mbrojtés né krime komplekse jané me pérvojé né ligjin penal. Késhtu, ata jané té
specializuar gjaté praktikés. Gjykatat duket se e kané vérejtur kété si dhe: né shu-
micén e rasteve duket se avokatét e pércaktuar gjygésor jané té zgjedhur né mesin
e atyre me pérvojé relevante - me njé praktiké shumé té miré dhe té dobishme
pér zhvillimin normal té gjykimit. Njé numér i madh i té intervistuarve u pajtuan se
njé mbrojtje e dhéné nga avokatét e pakualifikuar dhe pa pérvojé ka gjasa ta dém-
tojé njé rast té caktuar té té pandehurit, gé si pasojé nuk i démton vetém té drejtat
procedurale té klientéve té tyre, por mund ta démtojé gjykimin e téré, qé kérkon
qé gjyqtarét kryesues té kené njé qasje paternaliste dhe kujdes gjaté mbrojtjes né
ményré qé té parandalohet ¢do shkelje e té drejtave procedurale té té pandehurit.

Kompensimi i avokatéve

Tarifa e Odés sé Avokatéve (TOA) e rregullon shumén e pagesave dhe té shpenz-
imeve pér ¢do proceduré té caktuar ligjore té kryer nga avokati. Ajo gjithashtu e
pércakton pagesén pér avokatét né emérimet ex-officio. Sipas TOA-sé avokati dhe
pala né rastin mund lirisht té pajtohen mbi pagesén dhe shpenzimet, por ajo nuk
mund té jeté mé e ulét se tarifat e pércaktuara nga TOA.* Té gjitha pagesat béhen
né denaré té Magedonisé.’s” Eshté me interes té pérmendet se kur pala né proce-
duré éshté me kombési té huaj (person fizik apo juridik) dhe dokumentet juridike
né rastin e dhéné e pérfshijné hartimin e tyre né gjuhé té huaj TOA-ja pércakton
tarifa té cilat jané dyfishi i atyre me té cilat ngarkohet njé person me kombésiné
vendase ose ato gé jané né gjuhén kombétare. %

Klientit i kérkohet qé té kompensojé shpenzimet pér sa i pérket transportit, ven-
dosjes, méditjes dhe humbjeve té pérfitimit té shkaktuara nga mungesa e mbro-
jtésit nga zyra. Pérvec kétyre tarifave, klienti duhet t'ia paguajé avokatit shumén
pér punén e tij. Pagesat pér shkrimin e dokumenteve juridike (pérfshiré aty edhe
né procedurat penale) jané me sa vijon:

16 Shih nenin 1 (1) té Tarifés sé Odés sé Avokatéve (TOA-sé),
167 Shih nenin 2 té TOA-sé.
168 Shih nenin 3 té TOA-sé.
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= Pér té shkruar njé mocion pér nisjen e procedurés, pér sigurimin e vérejtjeve
shpjeguese, pér té kundérshtuar njé vendim apo mocion, pér t'iu pérgjigjur né
mocioni ose vendimi tjetér, pér té kérkuar zbatimin e njé vendimi ose njé titulli
etj., shpérblimet pér tezat e mocioneve té ndryshme lévizin midis 1.000,00 dhe
3.000,00 denaré.

= Kostoja pér avokatin qé do té pérpilojé njé marréveshje me shkrim kushton prej
1.000,00 deri né 2.000,00 Denaré. 1¢?

= TOA, gjithashtu, e rregullon pagesén pér mbrojtjen pér fjalén dhe pérfagésimin
para gjykatés sic éshté gjykata penale dhe organet administrative. Kéto akte
jané té paguara né shumén pér ta shkruar mocionin pérkatés (mes 1.000,00 deri
né 3.000,00 denarg), plus njé normé pér oré (20% té shumés pér mocion) pér
¢do oré gé éshté punuar né rastin e dhéné.

= Njé llogaritje e njéjté éshté pérdorur pér ta pércaktuar pagesén pér mbrojtjen
e klientit né procedurén penale, vizitén e klientit té burgosur dhe frekuentimin
e ekspertizés mjeko-ligjore.

= Mocionet me kérkesa qé pérfshijné gjoba deri né 10.000 denaré ose me burgim
deri né njé vit paguhet 1.000,00 denaré; gjobat qé pérfshijné gjoba prej
25.001,00 denaré deri né 50.000,00 denaré ose me burgim deri né pesé vjet
paguhen 2.000 denarg; ato qé kané té béjné me gjobat mbi 100.001 denaré ose
burgim prej mbi dhjeté vjet, si dhe mocionet e pérgatitura gjaté fazés sé hetimit
shpérblehen me 3.000 denaré.

= Sé fundi, kompensimi pér mocionet e paraqgitura né Gjykatén Kushtetuese (qé
sfidojné pér shembull njé vendim té Gjykatés sé Apelit né ¢éshtjet penale) arri-
jné tarifén mé té larté, 3.000 denaré.

Njé shumicé e madhe e praktikuesve té intervistuar nuk ishin té kénaqur me tarifat
aktualisht té aplikueshme pér shérbimet e pércaktimit nga gjykata. Ndérkaq ata
qé e dinin saktésisht shumén e sakté pér kompensim, konstatojné se pagesat e
TOA-sé jané tejet té uléta pér té filluar, duke shtuar edhe faktin se gjykatat shpesh
heré as gé arrijné t'i paguajné edhe kéto shuma minimale. Disa praktikues, pérf-
shiré aty edhe gjykatésit, pranojné se avokatét marrin vetém 50 pér gind té shu-
mave té parashikuara né TOA. Njé i intervistuar sugjeroi se TOA duhet té rishikohet
pér shkak se gjykatat kané probleme me pérballimin e tarifave, si¢ jané ato né
shérbimet e caktimit nga gjykata.

169 Shih nenin 8 (3) té TOA,-sé.
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Disa prej tyre komentuan se pagesa aktuale e kompensimit nuk ndodh menjéheré
pas kompletimit té misionit té avokatit, as para fillimit té tij. Né vend té késaj,
pagesa béhet gjashté muaj deri né njé vit mé voné.

Konflikti i interesit dhe ¢éshtjet disiplinore

Nése avokatét e caktuar privatisht dhe mbrojtésit e caktuar nga gjykata duhet t'i
shmangen konfliktit té interesit. LPP i vitit 2005 lejon gé disa té pandehur ta nda-
jné té njéjtin mbrojtés pér aq kohé sa nuk éshté né dém té tyre.'”° Ligji gjithashtu
elaboron disa mospajtime té tilla si¢ éshté ai pér viktimén, bashkéshortin e vik-
timés ose pér té aférmin e tij, gé jané déshmitaré né rastin, pér vlerésuesin qé ka
punuar né kété rast i cili duhet té jeté avokat mbrojtés.”* LPP i ri e shton konceptin
e papajtueshmérisé ndérmjet funksionit té avokatit mbrojtés dhe té bashké-pan-
dehurit né té njéjtén lénde.’?

Aty ka disa dispozita pér parandalimin e konfliktit té interesit né Ligjin pér Odén
e avokatéve dhe né Kodin e sjelljes sé avokatéve.

Shumica dérrmuese e té intervistuarve ka konfirmuar se konflikti i interesit nuk
ka gené problem. Njé i anketuar ka komentuar se ndonjéheré kérkohet qé avokatét
e caktuar nga gjykata té nénshkruajné njé deklaraté ku konfirmohet se ata nuk
kané ndonjé konflikt interesi me njé gjykatés, prokuror ose avokat tjetér para fil-
limit té procedurés.

Té intervistuarit dukeshin té kénaqur me nivelin e bashképunimit ndérmijet kolegéve té
tyre né té njéjtin rast. Kjo éshté vecanérisht e vérteté né ¢éshtjet e natyrés teknike.

Shumica e té intervistuarve nuk kishin njohuri pér ndonjé proceduré disiplinore
té ngritur kundér avokaté ex-officio. Né qofté se kjo ndodh, Oda e avokatéve e ka
liriné e ploté pér ta trajtuar até si autoritet té ngarkuar me pérkujdesjen se shér-
bimet e kryera nga avokatét i pérmbushin standardet etike dhe profesionale dhe
se jané kryer né ményré profesionale nga té gjithé anétarét e Odés.

Pavarésisht nga niveli mé i larté i konfliktit té mundshém té interesave né rastet
e krimit kompleks, duke e pasur parasysh numrin mé té madh té té pandehurve

170 Shih nenin 64 (1) té LPP té vitit 2005 i cili pércakton se “disa té akuzuar mund té kené
avokat té pérbashkét vetén nése kjo nuk éshté kundér interesit té mbrojtjes sé tyre. [...]".

171 Shih nenin 65 té LPP té vitit 2005.

172 Shih nenin 73 té LPP té ri i cili siguron mospérputhje té ngjashme si ato nga LPP té vitit
2005 dhe i zgjeron ato né bashké té akuzuarit.
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té cilét ata pérgjithésisht i pérfshijné, té intervistuarit nuk kané raportuar se kané
vérejtur konflikt té pambikéqyrur té interesave. Sipas piképamjes sé shumicés sé
té anketuarve, gjyqtari shpesh bén hapa radikalé dhe vendos té pérjashtojé njé
avokat aty ku mund té ndodhé njé konflikt interesi pér shkak se avokati pérfagéson
mé shumé se njé té pandehur né njé rast.

2.2.2. E DREJTA NDERKOMBETARE DHE KRAHASUESE
= Modeli Amerikan

Sistemi i caktimit té avokatéve

Sic u pérmend mé lart, shumé shtete té SHBA-ve kané avokaté té caktuar nga
gjykata pér té pandehurit e varfér qé pérballen me veprat penale qé mund té rezul-
tojné me burgim. Kualifikimet ndryshojné varésisht nga serioziteti i krimit dhe per-
sonalitetit té té pandehurit (p.sh. rastet e kriminalitetit té té miturve dhe rastet e
abuzuesve té fémijéve pér kryerje té krimeve té rénda )si pér shembull rastet e krim-
inalitetit né té mitur dhe céshtjet qé pérfshijné shkelés té mitur té krimeve té rénda..
Pér shembull, Shteti i Idianés i cili emérimi pér krimeve té rénda, duke e pérfshiré
aty edhe vrasjen, kérkon té paktén tre vjet pérvojé té gjeré paraprake né proceset
gjyqésore té rasteve té ngjashme. Pérvojé e gjeré paraprake, gjithashtu, kérkohet pér
mbrojtje té té pandehurve té mitur, posacérisht kur njé fémijé éshté i akuzuar pér
vrasje.'”? Aty ku shtetet lejojné qé cdo avokat i licencuar pér praktikimin e ligjit mund
té caktohet si mbrojtés pér té akuzuarin né ¢do rast penal (me pérjashtim té rasteve
té médha), heré pas heré ajo rezulton me avokaté té cilét kurré nuk kané provuar né
raste té rénda penale. Ky standard i pércakton kufijté minimal pér nivelet e pérvojés
sé avokatéve té eméruar né bazé té seriozitetit té veprés penale.

Kualifikime dhe trajnim té avokatéve

Ligji penal dhe mbrojtja e ¢éshtjeve penale kérkon njohuri dhe trajnim té vecanté.
Pasojat e gabimeve né pérfagésimin e mbrojtjes mund té jené genésore, duke pérf-
shiré akuza té gabuara dhe humbje té lirisé.

Funksionimi i mbrojtjes publike, duke pérfshiré pérzgjedhjen, financimin dhe
pagesén e avokatéve mbrojtés, éshté i pavarur. Sipas udhézimeve profesionale pér
sigurimin e mbrojtjes sé té varférve, aftésia e avokatéve mbrojtés, trajnimi dhe
pérvoja pérputhet me kompleksitetin e ¢céshtjes. Rast ideal éshté kur avokati i
njéjté e pérfagéson vazhdimisht klientin e njéjté deri né pérfundimin e ¢éshtjes.

173 Pér mé tepér informacione, shih né http://www.in.gov/judiciary.pdc/docs/standards/indi-
gent-defense-non-cap.pdf
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Avokati mbrojtés éshté i pajisur dhe kérkohet qé edhe mé tej té ndjek arsimim té
vazhdueshém juridik dhe té jeté i mbikéqyrur vazhdimisht pér cilési dhe efikasitet
né saje té standardeve té miratuara kombétare dhe lokale.'’*

Aktualisht, edukimi i vazhdueshém juridik éshté i siguruar pér gjykatésit dhe
prokurorét né llogari té Qarkut ose pa kurrfaré pagese pérmes Qendrave gjygésore
té shtetit ose Késhillave té avokatéve pér ndjekje penale. Nga ana tjetér, trajnime
té specializuara jané siguruar pér avokaté mbrojtés qé vijné pérmes shumé
Késhillave té mbrojtésve publiké pér njé pagesé gé ¢do kush nuk mund ta pérbal-
lojé. Praktikuesit deklarojné se trajnimi i siguruar pér mbrojtje té té varférve sé
paku duhet té jeté i njéjté me até qé ju éshté siguruar gjykatésve dhe prokuroréve.

Kompensimi i avokatéve

Zyrat Federale té mbrojtésve jané té mbéshtetura miré. Avokatét e punésuar nga
Zyrat Federale té mbrojtésve publiké kané paga té caktuara gé té pérputhen me
ato té avokatéve né Zyrén e Prokurorit té SHBA-ve. Kombinimi i pagave, pér-
fitimeve dhe i mbéshtetjeve té ekipeve mbéshtetése kané tendencé té térheqin
dhe t'i mbajné avokatét me kualifikime té larta.

Nga ana tjetér, paga mesatare pér arritjen e nivelit té asistentit té avokatit mbro-
jtés éshté 46.000 usd né vit (qé nénkupton 9 vite té shérbimit).'’> Rroga mesatare
fillestare e avokatit me 5 ose mé tepér vjet pérvojé éshté 54,800 usd né vit dhe
pér 6 vite ose mé shumé eksperiencé 60,300 usd né vit.'7¢ Né qofté se ata sipas
mesatares sé agjencisé punojné rreth 55 oré né javé, marrin rreth 12 dollaré né
oré. Sic deklarojné ata, me até pagesg, éshté pothuajse e pamundur té vihen para
té mjaftueshme anésh pér pagesé té shkollés juridike.

Té angazhuarve té rinj, né shumé shtete, ju kérkohet té qéndrojné deri né tre vjet
né puné, por shumé nga avokatét e rinj konstatojné se angazhimi véshtiré se mund
té pérballohet. Megjithaté, shumé shtete jané né gjendje t'i térheqin njerézit e
talentuar. Mirépo, mbajtja e njerézve té talentuar me até mesatare té pagés éshté
e véshtiré. Sipas statuteve té Shtetit té Indianés (dhe shumé shteteve té tjera)
pagat dhe kompensimi i mbrojtésve publiké né marrédhénie pune dhe me kontraté
né ményré thelbésore mund té krahasohet me pozitat e ngjashme né zyrén e
Prokurorit pér pérndjekje penale. Megjithaté, né mbaré vendin, niveli i kompen-
174 Asociacioni Kombétar pér Ndihmé dhe Mbrojtés Juridiké, Udhézimet pér pérfaqésimin pér
Mbrojtje Penale (1995) dhe Standardet e Shogatés Amerikane té Avokatéve pér drejtési
penale, Sigurimi i Shérbimeve mbrojtése (ed 3-té 1992).
175 Regjistri i programeve pér mbrojtés publik, 2007, Raporti Special, Zyra e Statistikave té

Drejtésisé, Departamenti i Drejtésisé i SHBA-ve, shtator 2010, NCJ 228.229, f.18.
176 E njéjta., f.18.
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simit pér mbrojtésit publiké me rrogé dhe ata me kontraté éshté i pamjaftueshém
dhe kjo krijon shqetésime té rénda né lidhje me cilésiné e shérbimeve té mbrojtjes
té siguruara pér té akuzuarit.'’’

Kompensimi pér mbrojtésin e caktuar, rast-pas-rasti, pér gjykim apo apel me
paragitjen e njé kérkesé pér shérbime dhe kompensim té shpenzimeve éshté llog-
aritur nga: norma pér oré, shpenzimet e rastésishme dhe nga shpenzimet periodike
(ku éshté e aplikueshme).'’8

Céshtjet e konfliktit té interesit

Né shumicén e rasteve, si né shumé vende té tjera né boté, avokatét duhet t'i re-
spektojné standardet profesionale, ligjore dhe etike kur e kryejné punén e tyre, né
kété rast né fushén e mbrojtjes sé té varférve. Zakonisht njé program té mbrojtésve
publiké nuk duhet marré pjesé mé shumé se njé person ku ekziston njé konflikt
interesi né bazé té Kodit té pérgjegjésisé profesionale.'”?

Sipas standardeve té Shoqatés sé avokatéve amerikané (SHAA), kontratat e mbro-
jtjes sé té varférve nuk duhet té pérmbajné dispozita qé krijojné konflikte té in-
teresit ndérmjet kontraktorit dhe klientit (SHAA standardi 5-3,2 (c); Ndihma ligjore
kombétare dhe asociacioni i avokatéve (NLKAA) Udhézimi Ill-13). Né mesin e kon-
flikteve té trajtuara té mundshme jané ¢éshtjet si: detyrimi i kontraktoréve ose té
zgjedhin qé té paguajné pér hetim, ekspert, transkriptim dhe shérbime té tjera,
ose té heqgin doré nga kéto shérbime duke mos i pérfshiré ato né kontraté; déshtimi
qé té sigurohet se mekanizmi i kontratés pér pérpunimin e rasteve konfliktuoze nuk
funksionon si njé dekurajim financiar pér térhegje, e nxit njé avokat té heq doré nga
té drejtat e klientit (SHAA Standardi 5-3,3 (b) (VII) (X); NJKAA Udhézimi lll-).

177 Pér shembull, né katérmbédhjeté garget me njé popullsi mbi 100.000 banoré, mesatarja qé
i paguhet e mbrojtésit publik me gjysmé-orari né gjykatat pér krime éshté $ 21,000 dhe ata
mesatarisht caktohen né 70 raste té reja né vit, qé do té thoté se ato paguhen 300 $ pér njé
rast. Mbrojtésit publik me gjysmé-orari né qarqet e njéjta gé merren me trajtimin e rasteve
té té njéjtés shkelje té ligjit marrin njé mesatare prej 400 raste té reja né vit, e pagesa arrin
né 52,50 § pér rast. Pasqyrim i shkurtér i Késhillit mbrojtésve Publik té Indianés, né lidhje
me: Kérkesén pér krijimin e Rregullave qé kané té béjné me sistemin e mbrojtésve publik té
Qarkut Marion, Céshtja Nr 49S00-9210MS-822.

178 Normat pér oré qé aktualisht paguhen pér avokatin e caktuar né Indiana shkojné prej $ 30 -
$ 60 né oré, e né shumicén e garqeve pérdoret njé normé prej 40 $ né oré pér orarin jashté-
gjyqésor dhe § 50 pér kohén e pérfagésimit né gjykaté. Pér shumé avokaté, kjo mezi i
mbulon punét né zyré. Ky standard pércakton njé normé minimale prej 60 $ né oré dhe
kérkon kompensim pér shpenzimet e rastésishme . Ky standard gjithashtu kérkon qé avokati,
sipas kérkesés, duhet té paguhet né baza mujore se sa té pritet deri né fund té rastit.

179 Shih pér shembull praktikén né Nju Hempshajr “Statutet, titulli LIX, Procedurat né rastet
penale, Kapitulli 604-B:. 3"
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Pér té kapércyer njé problem potencial té konfliktit té interesit disa shtete, si¢
éshté Xhorxhia, kané mbajtur avokaté pér zgjidhjen e mosmarréveshjeve me orar

té

ploté né zyrat e mbrojtésve pér mosmarréveshje. Pérndryshe, ajo mbéshtetet

né mbrojtésin e caktuar té pavarur pér konflikt dhe e tejkalon punén. Sipas ¢do
opsioni, avokatét pér konflikte éshté e domosdoshme té punojné né vende té
vecanta nga mbrojtésit publiké té caktuar pér t'i pérfagésuar té pandehurit e tjeré
né kété rast. Késhillimi pér konflikt éshté paramenduar gjithashtu té financohet
né ményré adekuate gjé qé varet nga shteti ose trupa té tjeré qé e pérbéjné até.

Pasqyré e njé sistemi té specializuar nga rajoni:
lista e posagme e Kroacisé pér ex-officio emérimet né rastet e krimeve té luftés

Mbrojtja Ex-officio i éshté nénshtruar shqyrtimit té vecanté né rastet e
krimeve té luftés, pa marré parasysh se té pandehurit jané té pranishém ose
gjykohen né mungesé. Megjithaté, pér shkak se pérgjegjésia e mbrojtjes ex-
officio éshté mé e madhe kur i pandehuri gjykohet né mungesé, kéto raste
kané njé vémendje té vecanté pér monitorim nga Zyra e OSBE-sé né Zagreb.
Rezultati i kétij ushtrimi té monitorimit sugjeroi qé avokatét té cilét ishin
caktuar t'i pérfagésojné té pandehurit né rastet komplekse, shpesh heré, nuk
kané pasur pérvojé té mjaftueshme praktike dhe specifike teorike ndérkom-
bétare nga edukimi pér té drejtén humanitare. Si rezultat, né pérgjigje té
shqgetésimeve mbi mungesén e efektshmérisé sé pérfagésimit té parashikuar
pér té pandehurit pér krime lufte, Ministria e Drejtésisé né fund té vitit 2008,
pérpiloi njé listé té avokatéve té cilét kané shfaqur interes pér t'u caktuar
nga gjykata né kéto raste. Gjykata e Larté u ka shpérndaré lista kryetaréve
té gjykatave té garkut, edhe pse nuk éshté béré e detyrueshme pér gjykatésit
té zgjedhin avokaté nga kjo listé. Avokatét e regjistruar né listé kané
deklaruar se ata ose kané pérvojé té vecanté, ose ishin té gatshém pér t'u
stérvitur. Shumicés sé avokatéve né listé u mungonte pérvoja, disa kishin
gené né praktiké né Zagreb, ndérsa disa gjykata jashté kryeqytetit, pér rastet
e krimeve té luftés, kané pasur pak ose nuk kané pasur aspak avokaté né listé.
Lista pérbén njé hap té paré pér t'i kompensuar efektet e mbrojtjes sé pa-
pérshtatshme ose té dobét né rastet e krimeve té luftés, prandaj éshté
dashur té merren masa té tjera té nevojshme. Né vitin 2008 ndodhi njé zhvil-
lim pozitiv, ku né njé rast té pérfagésimit té pérbashkét té njé rasti pér gjeno-
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cid, pér mé shumé se njé té pandehur, mbas ndérprerjes sé gjykimit, pér ¢do
té akuzuar ishte caktuar avokat.

= Modelii Francés

Sistemi i emérimit

Sistemi francez i ndihmés ligjore mundéson qé pérfituesit té kené liri pér pércaktimin
e njé avokati ex-officio né saje té zgjedhjes nga njé klient, avokati pérgatit njé letér pra-
nimi té emérimit té ndihmés juridike qé pérfituesi ja paraget zyrés pér ndihmé juridike
me pjesén tjetér té kérkesés sé tij.’* Megjithaté, avokati pér ndihmé ligjore gjithashtu
mund té jeté i eméruar nga Shogata kur i akuzuari nuk mund té gjejé avokat. Né ¢cdo
rast njé avokat éshté i liré té shmanget nga emérimi né kontekstin e ndihmés juridike.

| vetmi pérjashtim éshté rasti i avokatéve té eméruar nga kryetari i shogatés ose gjykata
sipas sistemit té “comission d'office” ose pércaktimit ex-officio i cili i sugjerohet njé personi
qé nuk njeh ndonjé avokat, té marré ndihmé té pérshtatshme. Né kéto raste emérimi i
avokatit shihet si “shérbim publik” pér té cilin gjé japin betim avokatét kur pranohen né
praktiké. Emérimi ex-officio nuk mund té refuzohet pa njé arsyetim té duhur.’®' Kompen-
simi né kéto raste gjithashtu béhet si¢ éshté specifikuar né kuadér té tarifave té ndihmés.

Grupi i avokatéve né dispozicion pér pérzgjedhje nga Presidenti i shogatés pér rastet e
ndihmés juridike éshté i organizuar p.sh. me njé listé vullnetarésh, si né rastet e qyteteve
té médha si Parisi apo Lioni - ose né bazé té njé regjistri té pérbéré nga té gjithé avokatét
e pranuar té njé shoqgate té caktuar (né qytetet e vogla). Ky dallim éshté béré kryesisht pér
shkak se shogatat mé té vogla, né bazé té numrit té anétarésisé sé tyre, nuk mund ta pér-
ballojné mbajtjen e njé numri té vullnetaréve. Né zonén e Odés sé avokatéve té Parisit dhe
né ményré specifike pér rastet penale, avokatét qé e pranojné ndihmén juridike pér léndét
penale jané té detyruar té ndjekin njé trajnim intensiv né té drejtén penale, para se té pra-
nohen né listén e vullnetaréve té angazhuar ex-officio (né sajé té detyrés zyrtare).®?

180 Shih nenin 75 té Ligjit Francés pér ndihmé juridike.

181 Neni 9 i Ligjit té Francés i reformimit té profesioneve té caktuara ligjore dhe gjygésore, Loi
n°71-1130 du 31 décembre 1971 portant réforme de certaines professions judiciaires et ju-
ridiques) i cili shpjegon se avokati i caktuar sipas commission d'office sistemit nuk mund té
refuzojé té marré njé rast, pa e pasur aprovimin e Kryetarit té shoqatés sé avokatéve ose té
Kryetarit té gjykatés penale té ndjesés apo té ndonjé pengese qé ekziston pér té. Pér mé
tepér diskutime né lidhje me ¢éshtjen, shih paragrafét 36, 51-54, Déontologie de l'avocat,
Raymond Martin, 9 Edicioni, 2005.

182 Shih Pérmbledhjen Teknike té Shoqatés sé Parisit pér gasjen né ligj, janar 2007, né dispozi-
cion né gjuhén frénge né http://www.avocatparis.org/avocats_service/PDF/Presentation.pdf.
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Kualifikimet e avokatéve

Kualifikimet e kérkuara nga avokatét e caktuar né rastet penale ndryshojné né
varési té rregulloreve té brendshme té shogatave dhe madhésisé sé tyre. Sic éshté
paragitur mé lart, né juridiksionet si né Paris e gjetiu, avokatét vullnetaré duhet
t'i nénshtrohen njé trajnimi té gjeré né té drejtén penale, para se té pranohen né
listén e vullnetaréve. Nga ana tjetér, né shoqatat qé e aplikojné sistemin e
regjistrit, pér té siguruar se nuk éshté véné né rrezik cilésia e mbrojtjes, aty ku
emérimet jané béré ex-officio, Presidenti i shogatés mund té emérojé njé avokat
“sendor” sé bashku me njé avokat me mé pak pérvojé. Kjo ndodh, vecanérisht, kur
rasti éshté kompleks dhe vepra éshté shumé serioze.'®®> Megjithaté, nuk éshté
marré qasje e unifikuar apo formale pér té véné njé prag té unifikuar cilésor dhe
sasior pér kualifikimin e kérkuar té avokatéve ex-officio.

Kompensimi i avokatéve

Né kuadér té ndihmés sé ploté ose té pjesshme ligjore [té paguar nga shteti]
avokatét jané paguar pér ¢do akt procedural té ndérmarré, duke ndjekur njé
shkallé té rrepté dhe precize. Dekreti gé e rregullon profesionin e avokatit e pér-
shkruan shpagimin e akteve procedurale né aspektin e unités de valeur -kredive.'®
Cdo vit Ligji i financave publike pércakton vlerén né e njé kredie né euro.
Megjithaté, vlera e njé krediti né kontekstin e procedurave té ndihmés sé pjesshme
juridike - 22,50 € qé nga viti 2007'® - dallon nga rasti i ndihmés sé ploté. Pér mé
tepér, né rast té ndihmés sé ploté, krediti dallon nga njé shogate lokale né shogaté
tjetér, varésisht nga ngarkesa e ndihmés juridike pér rastin brenda zonés sé sho-
qatés. Pér shembull, njé kredit pér sigurimin e ndihmés sé ploté né Paris éshté me
vleré 22,84 €, ndérsa né rajonin e shoqatés sé Orleanit ajo shkon deri né 24,20 €.1%
Pér shembull, njé avokat nga Shoqgata e Parisit paguhet me njé normé themelore
fikse prej 1142 € pér ta ndihmuar njé té pandehur gjaté téré fazés sé hetimit pér njé
krim té dyshuar (né vleré minimale prej 50 kredi) ose me 182,72 € pér ta ndihmuar
njé té pandehur vetém gjaté njé seancé para Gjykatés pér kundérvajtje ose Gjykatés
pér té mitur (me minimum 8 kredi). Tarifa shtesé paguhen né rrethana té vecanta té

183 Shih Dosjen: métier d'avocats, Letudiant.fr, né dispozicion né gjuhén frénge né http://www.letu-
diant.fr/metiers/metiers-davocats-comme-dans-les-series-tele-18828/idee-recue-n4-les-
avocats-simpliquent-corps-et-ame-dans-leurs-affaires-14761.html.

184 Shih né pérgjithési Dekretin e Francés pér ndihmé ligjore.

185 Shihe Seksionin 2 té Qarkores sé Ministrisé sé drejtésisé né lidhje me té drejtén pér ndihmé
ligjore (Circulaire du SADJPV du 29 décembre 2006 relative au montant des plafonds de
ressources, des correctifs pour charges familiales et des tranches de ressources pour
'admission a l'aide juridictionnelle en 2007. - Revalorisation du montant de l'unité de
valeur), né dispozicion né gjuhén frénge né
http://www.textes.justice.gouv.fr/art_pix/boj_20070001_0000_0004.pdf.

186 Shih Qarkoren ministrore pér ndihmé té ploté juridike (Arrété du 28 décembre 2006 fixant
la majoration des unités de valeur pour les missions d'aide juridictionnelle totale).
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tilla si ndihmé gjaté njé dité shtesé té marrjes né pyetje ose kryerjes sé veprimeve
procedurale té cilat kérkojné njé udhétim té vecanté pér shembull né njé institucion
té vendosur jashté juridiksionit gjeografik té gjykatés sé pérfshiré me rastin.

Dispozita pér konflikt té interesave

Ashtu si té gjithé avokatét praktikanté té kufizuar nga rregullat etike pér prak-
tikimin e profesionit, avokatét pér ndihmé ligjore duhet té refuzojné ta marrin ose
duhet té térhigen nga njé rast qé mund té ¢ojé né konflikt té interesit mes klien-
téve té tij.’® Kjo ndalesé vlen pér avokatét qé veprojné né kuadér té sé njéjtés
kompani juridike.

= Modeli i juridiksionit ndérkombétar penal

Ndryshe nga sistemet e tjera té pérshkruara mé sipér, emérimi ex-officio i
avokatéve para GJNPJ-sé ekziston vetém népérmijet skemés sé tij té ndihmés ligjore.’®
Supozimi i Tribunalit dhe si rrjedhojé i késaj, hapat procedurale gé e ndjekin shembullin
jané se njé i pandehur né qofté se se i ka mjetet pér té paguar pér mbrojtjen e tij,
ai ka gjasa té jeté i afté dhe pér té zgjedhur avokat privat ligjor. Né té njéjtén kohé
té pandehurit qé kané nevojé pér ndihmé mund té kérkojné nga gjykata qé t'u zg-
jedh dhe t'ua paguajé njé avokat.'*

187 Shih nenin 7 té Dekretit pér etikén e avokatéve (Décret n°2005-790 du 12 juillet 2005 relatif
aux régles de déontologie de la profession d’avocat). Gjithashtu shih nenin 3.2. té Kodit té
Etikés sé Avokatéve Evropianw, té adoptuar nga Késhilli i Odave té Avokatéve dhe Shoqatave
té juristéve né Evropé (OASHJ) mé 19 Maj té vitit 2006. Ai flet pér konfliktin e interesit:
3.2.1 Avokati nuk guxon té késhillojé, pérfagésojé apo té veprojé né emér té dy ose mé
shumé klientéve né té njéjtén céshtje né qofté se ka njé konflikt, ose njé rrezik sinjifikues
pér konflikt, né mes té interesave té atyre klientéve.

3.2.2. Avokati duhet té pushojé sé vepruari pér té dy, ose pér té gjithé klientét né fjalé, kur
lind njé konflikti i interesave midis atyre klientéve dhe gjithashtu sa heré qé ka njé rrezik té
thyerjes sé besimit ose ku pavarésia e avokatit mund té jeté e démtuar.

3.2.3. Avokati duhet té pérmbahet nga veprimi pér njé klient té ri, nése ekziston rreziku i
shkeljes sé njé konfidence (besimi) qé i éshté dhéné avokatit nga njé ish klient ose naga njé
njohje té cilén avokati e posedon pér punét e klientit, e cila do t'i jipte njé avantazh té
padrejté klientit té ri.

3.2.4. Aty ku avokatét e béjné praktikén né shoqgaté, paragrafét e sipérm 3.2.1né 3.2.3 do té
zbatohen pér shogatén dhe pér té gjithé anétarét e saj.”

Shih nenin 7 té Dekretit pér etikén e avokatéve. Pér mé tepér informacione, shih mé sipér
Raymond Martin, parag. 52,.

Shih Rregullén 45 té Rregullave dhe evidencés sé rregullave té GINPJ: “Sa heré gé interesat
e drejtésisé kérkojné, ashtu duhet edhe t'i caktohet avokati té dyshuarit ose té akuzuarit, té
ciléve u mungojné mjetet pér té shpérblyer mbrojtésit e tillé.” Gjithashtu shih nenin 1 (A) té
Direktivés pér Caktimin e Avokatit mbrojtés: “[...]Sistemi i Tribunalit pér caktimin e avokatit
synon qé té sigurojé ndihmé juridike pér té dyshuarit e varfér ose té akuzuarit né ményré
mé efikase, mé ekonomike dhe mé té drejté né ményré qé t'i mbrojé té drejtat e ofruara pér
té dyshuarit dhe té akuzuarit né bazé té Statutit dhe Rregullave. [...]"
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Njé specifiké tjetér e GJNPJ-sé géndron né caktimin e mundshém té njé ekipi té
téré profesionistésh, té pérbéré nga njé avokat kryesor, njé bashké-avokat, ndih-
més ligjor, hetues dhe menaxhues té rastit.”* Kjo éshté e justifikuar me seriozitetin
dhe kompleksitetin e rasteve me té cilat merret Tribunali.

Sistemi i caktimit

Gjykata mban njé listé té avokatéve té kualifikuar té cilét jané pranuar pér té pérfaqé-
suar njé té pandehur. Pasi qé kérkesa pér ndihmé juridike dorézohet zyrtarisht dhe pra-
nohet nga Sekretari, té pandehurit do t'i lejohet qé té zgjedhé avokat nga lista e dhéné
nga Tribunali.”? Pasi té emérohet, avokati kryesor formon ekipin e tij té mbrojtjes, za-
konisht té pérbéré nga mbrojtés ligjoré- asistenté, hetues dhe njé menaxheré té rastit.!

Kualifikimet e avokatéve

Kérkesat edhe pér avokatét té cilét jané angazhuar privatisht apo atyre té eméruar
né bazeé té listés sé regjistrimit jané identike. Sipas Rregullés 44 té Rregullave té
procedurés dhe provave, pér tu paragitur para Tribunalit avokatét duhet té ploté-
sojné njé numér té kérkesave, duke pérfshiré: a) té jené té pranuar pér ushtrimin
e ligjit né njé shtet apo té punojné si profesoré universitaré té sé drejtés; b) té kené
rrjedhshméri té té folurit dhe aftési té shkrimit fréngjisht dhe anglisht, c) té keté
té paktén shtaté vjet pérvojé relevante si gjykatés, prokuror, avokat, apo né
pérgjithési né procedurén penale, si dhe t'i respektojné standardet morale etj.!?*
Né raste té vecanta, shefi i regjistrit mund té vendosé qé té caktojé si bashké-
avokat njé avokat tjetér i cili nuk posedon aftési té nevojshme né njé nga dy gjuhét
zyrtare té gjykatés, por flet rrjedhshém né gjuhén qé flitet né territorin mbi té
cilin gjykata ka juridiksion.'®

190 Shih PShP (Pyetjet mé shpesh té parashtruara) Mbrojtjen né ueb-fagen e GJNPJ-sé né
dispozicion né http://www.icty.org/sid/157.

191 Shih nenin 16 (E) té Direktivés pér caktimin e Avokatit mbrojtés.

192 Shih PSHP pér Mbrojtjen né ueb fagen e GJNPJ-sé né dispozicion né http://www.icty.org/sid/157.

193 Shih nenin 16 (E) té Direktivés pér caktimin e Avokatit mbrojtés.

194 Shih Rregullén 44 (A) té Rregullave té procedurés dhe té provave: «[...]Subjekt té cilit do qofté
pércaktimi nga Dhoma né pajtim me rregullén 46 ose 77, avokati do té konsiderohet i kualifikuar
pér ta pérfagésuar té dyshuarin ose té akuzuarin né qofté se ai 1) i plotéson kérkesat e
Regjistrit pér ta praktikuar drejtésiné né njé Shtet, ose nése éshté profesor universitar i té
drejtés; 2) ka aftési shkrimi dhe té té folurit nga dy gjuhét punuese té Tribunalit, pérveg nése
Regjistri mendohet se éshté i interesuar té heq doré nga kjo kérkesé, si¢c parashikohet né
paragrafin (B); (3) éshté anétar qé qéndron miré né praktikimin e avokaturés né Tribunalin qé
éshté e pranuar edhe nga Regjistri; (4)) nuk éshté gjetur fajtor apo i ndéshkuar né procedurat
pérkatése disiplinore kundér tij né njé forum kombétar ose ndérkombétar, duke pérfshiré edhe
rastet e parashikuara né Kodin e sjelljes profesionale pér Avokaté té Mbrojtjes qé paraqiten
para Tribunalit Ndérkombétar, pérvec nése Sekretariati gjykon se, né kéto rrethana, do té jeté
jo proporcionale té pérjashtohet gjykatési i tillg; (5) nuk éshté shpallé fajtor né procedurat
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Kompensimi i avokatéve

Qé nga viti 2004, ka qené i vendosur njé sistem “paushalli” né ményré qé ta sigurojé
ekipin e mbrojtjes me mé shumé fleksibilitet né vlerésimin e punés sé tij se sa ai
qé ishte né sistemin e méparshém té ndarjes maksimale té oréve té punés té cilat
paguheshin me njé normé té caktuar pér oré. Paushalli i paguar nga Gjykata ka
pér géllim mbulimin e tarifat e mbrojtésit kryesor, té bashké-avokatéve, tarifat pér
asistentét ligjoré, tarifat e hetuesit, shpenzimet e zyrés, shpenzimet administra-
tive, si dhe tarifat konsulente. 19

Kéto pagesa té pérgjithshme dallojné né lartésiné e tyre né varési nga faza e pro-
cedurés dhe nga kompleksiteti i céshtjes. Pér shembull, né fazén e para-gjykimit nga
niveli i njé rasti kompleks (qé korrespondon me njé nivel té véshtiré), ekipit té mbrojtjes
do t'i caktohen 136.810 €, ndérsa né njé rast té nivelit té 3-té (nivel mé i larté i
véshtirésisé), atij do t'i caktohen té marré marré 382.827€. Gjithashtu, né kontekst
té fazés sé gjykimit, ekipit mbrojtés do t'i caktohet njé pagesé mujore prej 28.738 €,
ndérsa pér raste té nivelit té 1-ré 40.738 € pér céshtje té nivelit té 3-te. 1%’

Konflikti i interesit

Pér ta parandaluar konfliktin e interesit né Rregullat e procedurés sé GJNPJ-sé njé
avokati, né té njéjtén kohé, nuk i lejohet té pérfagésojé mé shumé se njé té dyshuar
ose té akuzuar, pérvec nése i pandehuri i késhilluar nga Sekretariati e merr pélgimin
me shkrim pér ta pasur té njéjtin mbrojtés dhe vetém nése Sekretariati éshté i bindur
se nuk do té keté konflikt interesi né lidhje me caktimin ose integritetin e avokatit.

relevante penale; (6) nuk éshté angazhuar né zbatimin e profesionit té tij ose té saj ose nuk
éshté i singerté ose i diskredituar ndryshe pér njé avokat, i démshém pér administrimin e
drejtésisé, apo mund ta keté té zvogéluar besimin né Gjykatén Ndérkombétare ose né
administrimin e drejtésisé, ose ndryshe e ka diskredituar Gjykatén Ndérkombétare, dhe (7) ka
siguruar informacione té rrejshme ose mashtruese né lidhje me kualifikimet e tij ose té saj dhe
ka pasur durim né praktikimin ose nuk ka arritur té sigurojé informacione té réndésishme.”
Gjithashtu shihe nenin 14 (A) té Direktivés pér caktimin e avokatit mbrojtés.

195 Shih nenin 14 (C) té Direktivés pér caktimin e avokatit mbrojtés.

196 Kéto pagesa té pérgjithshme nuk i pérfshijné disa pagesa té tjera té mbuluara nga ana e
Tribunalit té tilla si¢ jané interpretimi dhe pérkthimi, DSA-sé dhe tarifat e udhétimit. Pér
detajet e ndarjes sé shumave té pérgjithshme, shih né pérgjithési: Késhilluesi mbrojtés-
Procedurat paraprake té mbrojtjes ligjore té Sekretariatit té Tribunalit, té miratuara mé 1
néntor té vitit 2009.

197 Pér mé shumé informacione, shih Késhilluesin mbrojtés-Procedurat paraprake té mbrojtjes
ligjore té Sekretariatit té Tribunalit dhe Késhilluesin mbrojtés-Procedurat paraprake té
mbrojtjes ligjore té Sekretariatit té Tribunalit, té adoptuara mé 1 néntor té vitit 2009.

198 Shih nenin 16 (G) té Direktivés pér caktimin e Avokatit mbrojtés.
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B KONKLUZION

Pérmbledhja e disa modeleve té pércaktuara pér dhénien e ndihmés juridike né
céshtjet penale i pasqyron disa karakteristika dhe tendenca kryesore né caktimin
gjyqésor té avokatéve té té pandehurve té varfér. Kéto karakteristika dhe trende
jané njé reflektim i zgjedhjeve té béra nga juridiksione té ndryshme pér t'ju dhéné
té varférve qasje pér asistencé ligjore. Natyrisht cdo model qé paraget njé séré té
avantazheve dhe té disavantazheve té tij, duke pérséritur njé model té vecantg,
éshté véshtiré té argumentohet. Né vend té késaj, fokusi duhet té vihet mbi cilés-
iné e cdo modeli dhe té shgyrtohen ményrat ose qasjet specifike gé mund t'i pér-
shtaten modelit né shqyrtim.

Edhe pse géndrimet e praktikuesve ligjoré té intervistuar ishin shpesh kundérthé-
nése, ndasité mé té médha té tyre vérehen mé kéto tri tema té vecanta: né trans-
parencén e emérimit té avokatéve ex-officio, né pagesén ex-officio té detyrave,
dhe né ngarkesén e punés pér avokaté pasi LPP i ri té hyjé né fuqi.

Shpesh heré praktikuesit mendonin se emérimet nga kryetari i gjykatés ose
gjykatésit kryesues né gjykimet jané té bazuar né afinitetet personale ndaj atij
avokati té caktuar né saje té percepcionit té gjykatésit/kryetarit pér “bindjet” e
avokatit té eméruar. Kjo ¢céshtje ka té béjé me shqetésimin e pérgjithshém pér sig-
urimin e transparencés né procedurat gjygésore dhe té drejtén pér gjykim té drejté
dhe mbrojtje adekuate gé rrjedh nga kjo ¢éshtje. Pérkundér kufizimeve té véna
né punén e gjykatésve dhe afateve té rrepta pérfundimtare té parashtruara nga
procedura, duhet té sigurohet zbatimi mé transparent dhe udhéhegja mé e drejté
e gjykimeve. Ndjekja e kritereve objektive, si p.sh. listé alfabetike pér emérimet e
mbajtur nga gjyqi, - paraget njé qasje mé té drejté, e plotésuar me njé kérkesé qé
mosemérimi sipas késaj liste do lejoheshin vetém nése kété e diktojné kushte té
jashtézakonshme - mosprania e njé avokati, konflikt interesash e té ngjashme. Zba-
timi i suksseshém i njé zgjidhjeje té tillé do té varej nga ekzistenca e njé liste té
tillé té avokatéve té kualifikuar dhe motivuar.
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Kjo kérkesé béhet mé e réndésishme né procedurat qé pérfshijné krime té ndér-
likuara ku raporti i besimit midis té pandehurit dhe mbrojtésit té tij zakonisht
éshté mé i dobét, si rezultat i emérimit té avokatit nga ana e gjykatés. Kjo lidhje
e “dobésuar” mes klientit dhe avokatit mund té keté prejardhje té drejtpérdrejté
nga fakti se ose avokati i éshté imponuar té pandehurit, i cili nuk ka gené né
gjendje té marré avokat privatisht, ose i éshté zgjedhur né vend té njé pandehurit
qé mungon. Né rastin e fundit, thjesht nuk ka asnjé lidhje midis mbrojtésit dhe kli-
entit. Pér ta pérforcuar kété lidhje dhe pér ta rritur cilésiné e mbrojtjes sé siguruar,
gjykata duhet ta sigurojé kompetencén dhe nivelin mé té larté té interesit dhe
motivimin e avokatit té eméruar nga gjykata.

Nése lista “alfabetike” pércaktohet si bazé e emérimeve gjyqésore té avokatéve,
ajo duhet té pérbéhet nga avokaté me pérvojé dhe vullnetare, té afté pér ta dhéné
kontributin e tyre né rastet e mbrojtjes penale. Cdo gjykaté duhet té pérpiqet té
hartojé lista e tilla (pér aq sa éshté e mundur, duke ditur se mund té mos keté
mbrojtés té mjaftueshém praktikues gé e posedojné pérvojén e nevojshme pér
mbrojtje penale brenda njé juridiksioni té caktuar, gjé e cila i shton njé barré
kryetarit té gjykatés té atij juridiksioni té qé té caktojé njé listé té miré). Gjithashtu,
gjykata duhet té miratojé njé qasje té unifikuar lidhur me kriteret e marra né kon-
sideraté qé t'i pérpilojné ato lista, nése né pérputhje me kriteret e vendosura nga
gjykatat e tjera qé mbulojné fusha me specifika té ngjashme ose vetém njé séré
kriteresh té cilat jané vecanérisht té zbatueshme né gjykatat né fjalé. Né kété drej-
tim, pérvoja nga Franca, GJNPJ-ja dhe Kroacia jané interesante. Disa Oda lokale
té avokatéve né Francg, té tilla si Shoqata e Avokatéve né Paris, avokatéve té
ardhshém ex-officio ua imponojné detyrimin gé t'i nénshtrohen njé trajnimi té
vecanté njézet e katér orésh, gjashté javé para ¢cdo emérimi ex-officio. GJNPJ-ja
gjithashtu funksionon né njé sistem té listés pér avokatét e caktuar nga gjykata.
Kriteret e pérdorura pér pérfshirjen né listé sigurojné qé shumica e avokatéve
mbrojtés té jené me pérvojé té mjaftueshme dhe té kualifikuar pér té ndérmarré
raste té krimeve té luftés. Kroacia né vitin 2008 ka krijuar njé listé té vecanté pér
mbrojtje né rastet e krimeve té luftés, e cila vé né pah kérkesén pér pérvojé té
avokatéve té pranuar. Vendosja né LPP té ri e kérkesés pér eksperiencé pesévjecare
relevante pér avokatét e eméruar né rastet penale, ku parashihen ndéshkime me
jo mé pak se 10 vjet burgim, tregon garté se ligjvénési e ka identifikuar kété dobési
té vecanté né procedurén penale té Maqedonisé. Ky prag i rritur pérbén njé
ndryshim premtues.
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Edhe pse vendit nuk i jané béré té mévetésishme céshtjet e diskutueshme dhe
vonesat lidhur me pagimin e kompensimit té emérimit té avokatéve ex-officio,
duket se ato shkaktojné pakénaqgési té caktuar midis praktikuesve ligjoré. Disa
praktikues kané pérjetuar situata ku avokatét jané paguar vetém me gjysmén e
shumés minimale té vendosur nga Tarifat e avokatéve. Edhe pse kjo pyetje prek
né céshtjet lidhur me buxhetin gjygésor dhe nuk varet vetém nga gjykatat, pagesat
e uléta dhe me vonesé té avokatéve ex-officio, né ményré té pashmangshme,
ndikojné né motivimin e tyre dhe kapacitetet e ofrimit té mbrojtjes adekuate.
Prandaj mungesa e nxitjes financiare do té ndikojé drejtpérdrejté né cilésiné e
mbrojtjes sé siguruar pér personat e varfér.

Sé fundmi, futja e menjéhershme e pérgjegjésive investiguese pér avokatét shtron
disa pyetje thelbésore. Si do té jené avokatét né gjendje té pérballohen me kéto
detyra té reja né orarin e punés? Sa té kualifikuar do té jené ata né kryerjen e het-
imeve? Kush do t'i financojé kéto aktivitete té reja? Dhe mé e réndésishmja, sa do
té réndojné kéto funksione té reja né punén e avokatéve ex-officio?

Modeli mé i pérshtatshém pér t'iu referuar pyetjeve éshté, padyshim, modeli i Zyrés
sé Mbrojtésve Publiké (ZMP-s¢) té SHBA-ve. Njé shumicé e ekspertéve ligjoré - qé
vijné nga segmente té ndryshme brenda profesionit, té informuar né lidhje me
karakteristikat e ZMP-sé té SHBA, - e kané pérshéndetur konceptin e ZMP-sé. Ka
pasur njé konsensus té madh né mesin e praktikuesve té intervistuar ligjoré se mod-
eli i SHBA-sé pérbén njé sistem efektiv pér t'i siguruar personat e varfér me ndihmé
juridike. Ata qé nuk mendonin késhtu, zakonisht e kishin shprehur skepticizmin dhe
shqetésimin e tyre, duke e paré ZMP-né, si njé konkurrent potencial, pér emérimin
e avokatéve pér té siguruar té drejtat e mbrojtjes dhe té drejtat pér gjykim té drejté.
Ata theksonin shpesh se kané shumé avokaté né shtet. Megjithaté, praktikuesit
ligjoré, si duket-njézéri konstatojné se ZMP- té né SHBA mund té adoptohen né
ményré té efektshme né Vendin prités, sepse LPP i ri parashikon pérgjegjési mé té
larta pér avokatét, sidomos né udhéhegjen e akteve hetimore.

Njé model i ZMP-sé shtetérore té SHBA,-ve, gé funksionon né shtetet me madhési té
ngjashme, mund té paragesé interes té vecanté pér Vendin. Njé nga modelet
shtetérore né SHBA paraqet interes té vecanté pér Vendin. dhe té shérbejé si njé
bazé relativisht e géndrueshme pér projeksion. Popullata e Nju Meksikos né vitin
2007 éshté vlerésuar né 1, 96 milion banoré.'?? Né té njéjtin vit [2007] programi i
tij shtetéror i mbrojtésve publiké kishte 13 zyra né mbaré shtetin, me 72.740 raste,

199 Shih Lynn Langton dhe Donald Farole, Jr., Ph.D., Raport i posagém pér programe shtetérore
pér mbrojtés publiké 2007, fage 4, Departamenti i drejtésisé i SHBA-ve, Zyra e Programeve
té drejtésisé, Byroja e statistikave té drejtésisé, NCJ 228229, shtator 2010.
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dhe me 223 avokaté ndérgjyqésoré té punésuar me orar té ploté, ka pasur shpen-
zime totale prej rreth 37 milioné UsD qé paraqesin 15,8% té shumés sé
pérgjithshme té buxhetit gjygésor dhe té shpenzimeve ligjore.”® Cdo krahasim i
nxituar me vendin éshté shmangur, duke marré né konsideraté shumé karakteris-
tika dalluese.

Pér shembull, norma e krimit né vitin 2006 né Nju Meksiko ka gené pothuajse 4
heré mé e larté se né vend (kishte 1 081,53 krime té regjistruara né 100 000 banoré
né vendin prités, ndérsa 4 280 krime né 100 000 banoré né Nju Meksiko)** ndérsa
buxheti i pérgjithshém gjygésor i Nju Meksikos né vitin 2007 ka gené pothuajse sa
tetéfishtii atij té Vendit (22 241 278 euro né krahasim me 172 110295 euro né Nju
Meksiko).2%? Gjithashtu, buxheti i pérgjithshém pér ndihmé juridike né vitin 2007
né Nju Meksiko ka gené 30 heré mé i madh se sa ai i vendit pér té njéjtén céshtje
né té njéjtén periudhé kohore (900 277 euro té vendit dhe 27 107 673 euro né
shtetin e Nju Meksikos).?* Sé fundmi, Programi shtetéror i mbrojtésve publiké né
Nju Meksiko ka pranuar 27 heré raste mé shumé pér ndihmé juridike falas sesa ai
i vendit (ky i fundit ka dhéné ndihmé ligjore né 2 674 raste né vitin 2007 - duke

20 Shih mé sipér Lynn Langton dhe Donald Farole, Jr., Ph.D., faqe 4.

201 Shihe Hulumtimin e UNODOC pér vitet 2005-2006, Pérgjigjet nga Magedonia, 18 dhjetor 2008, né
dispozicion né http://www.unodc.org/documents/data-and-analysis/TFYR%200f%20Macedonia.pdf,
qé i paraget krimet dhe normat e regjistruara né vitin 2006. Shih edhe Byroné pér regjistrim
té Shteteve té Bashkuara, Tabela 297 - Shkalla e krimeve népér shtetet, 2006 dhe 2007, dhe
né sajé té llojit, 2007 i cili i prezanton statistikat pér krime né Shtetet e Bashkuara né vitet
2006-2007 dhe i tregon normat e krimit né Nju Meksiko né vitin 2006 dhe 2007 pér krimet
pér krimet e raportuara dhe vlerésimet pér krimet e pa raportuara.

202 Shih pérgjigjen magedonase né skemén e evaluimit té sistemeve juridike 2007, pyetja 6,

fage 3, evaluimin e béré nga Komisioni Evropian pér Efikasitetin e Drejtésisé (KEED), né dis-

pozicion né http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2008/ERYM_en.pdf.

Vlen té pérmendet se buxheti i térésishém pér gjyqésiné né Maqgedoni e pérfshin buxhetin

pér té gjitha gjykatat né mbaré vendin dhe buxhetin pér Akademiné pér trajnimin e

gjykatésve dhe té prokuroréve. Shih mé sipér pér Nju Meksiko, Lynn Langton dhe Donald

Farole, Jr., Ph.D., fage 4, e cila thoté se shteti i Nju Meksikos ka buxhet té pérgjithshém

juridik dhe shpenzime juridike prej 235.445.000 usd né vitin 2007. Konvertimi i késaj shume

prej usd né euro éshté béré né bazé té mesatares vjetore té vitit 2007 té kémbimit té euros
né usd, 0.731 Euro pér 1 USD, té miratuar nga Shérbimi i té ardhurave té brendshme té

SHBA-ve, normat jané né dispozicion né http://www.irs.gov/businesses/small/international/ar-

ticle/0,,id=206089,00.html.

Shih mé sipér pérgjigjen magedonase né skemén e evaluimit té sistemeve juridike 2007,

pyetja 13, fage 5. Seksioni shpjegues né fagen 6 thoté se buxheti i deklaruar pér ndihmé

juridike gjithashtu e pérfshin buxhetin pér pagesén e déshmitaréve eksperté. Pér Nju

Meksiko, Lynn Langton dhe Donald Farole, Jr., Ph.D., fage 4, e cila thoté se shteti i Nju

Meksikos ka buxhet té pérgjithshém juridik dhe shpenzime juridike prej 235.445.000 usd né

vitin 2007. Konvertimi i késaj shume prej usd né euro éshté béré né bazé té mesatares

vjetore té vitit 2007 té kémbimit té euros né usd prej 0.731 euro pér 1 usd, té miratuar nga

Shérbimi i té ardhurave té brendshme té SHBA.

20.
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pérfshiré 2 652 céshtje penale dhe 22 raste jo-penale?® - ndérsa Nju Meksiko ka
pranuar 72 740 raste né vitin 2007).2%

Megjithaté, njé pasqyré e shembullit té& ZMP-s né Nju Meksikos tregon se sa pérp-
jekje té konsiderueshme té nevojshme né Vendin duhet té béhen pér ta krijuar
ZMP-né. Né kété fazé, me LPP e ri gé hyn né fuqi né vitin 2012 mund té déshmohet
se éshté e pamundur té debatohet pér themelimin e njé institucioni té ngjashém
ose até ta kundérshtojné né parim. Nga modeli i SHBA,-ve mund té diskutohen
mésime té réndésishme né kontekst té LPP té ri. Ideja pér té pasur hetues qé e
mbéshtesin punén e avokatéve ex-officio éshté njé mundési pér ta shqyrtuar, edhe
pse do té kishte pasur shgetésime ligjore pér financimin e njé mundési té tillg,
rekrutimin dhe trajnimin e kétyre hetuesve privaté et;.

Njé piké tjetér gé meriton vémendje né pjesén e konkluzioneve éshté e drejta e
personit té jeté i pranishém né gjykim. Sic éshté elaboruar paraprakisht, gjykimi
né mungesé konsiderohet si pérjashtim dhe nuk paraget patjetér shkelje té sé
drejtés pér té gené i pranishém né gjykim, pérderisa ka masa mbrojtése pér té sig-
uruar njé gjykim té drejté duke e pérfshiré mundésiné pér rigjykim dhe pér-
fagésimin e té pandehurit gé mungon nga njé avokat. Megjithaté, LPP i ri i
parashikon rastet kur gjykimet mund té mbahen né mungesé té té akuzuarit dhe
meqé kéto raste nuk konsiderohen domosdoshmérisht gjykime zyrtare né
mungesé dhe mu pér kété arsye nuk garantohen masa mbrojtése. Kéto mund té
krijohen né rastin e procedurave té shkurtuara dhe té sjelljes destruktive té té
pandehurit né gjykaté. Pér shkak se nuk jané siguruar masa mbrojtése kéto raste
mund té llogariten né shkelje té sé drejtés pér gjykim té drejté. Pér t'u tejkaluar
kjo situaté késhillohet njé nismé e duhur ligjore nga zyrtarét e autorizuar.

Céshtja e fundit duhet té adresohet né kontekstin e ndihmés juridike té té pan-
dehurve té varfér né vend prités. Edhe pse shumica e praktikuesve gé i kemi in-
tervistuar nuk e konsiderojné até si njé problem té ngutshém, mungesa e qartésisé
né kriteret e pérdorura pér ta vlerésuar varfériné dhe té drejtén pér ndihmé ligjore,
duket se éshté njé céshtje e cila do té duhet té sqarohet né ndonjé instancé. Megé
Ligji pér ndihmé juridike falas vendos kushte té garta né lidhje me té drejtén pér
ndihmé juridike né ¢éshtjet civile dhe administrative (dhe ¢éshtjet penale pér pa-
ditésit), ligjvénési duhet té merr parasysh zbatimin e kufijve ose kritereve té garta
pér pércaktimin e varférisé sé té pandehurit né procedurén penale, pérvec né kon-
ceptet e “interesit té drejtésisé”.

204 Shih pérgjigjen magedonase né Skemén e evaluimit té sistemeve juridike 2007, pyetja 24,
fage 9.
205 Shih Lynn Langton dhe Donald Farole, Jr., Ph.D., fage 4.
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Duke pasur parasysh se LPP i ri éshté miratuar shumé shpejt dhe né dritén e hyrjes
sé tij té ardhshme né fuqi, diskutimet e métejme midis praktikuesve ligjoré jané
té mirépritura. Mendimet e prezantuara né kété hulumtim ka pér géllim té nxisé
njé reflektim dhe debat té vazhdueshém mbi até se si mund té zbatohet mé miré
e drejta pér késhilla juridike pér té gjithé.
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l INTRODUCTION

This research aims to examine the different aspects of the right to adequate de-
fense with particular focus on adequate access of indigent persons to defence in
criminal cases.! Its primary goal is to foster discussion on these topics in the wake
of the adoption of the new Law on Criminal Procedure (LCP).? A secondary objec-
tive of the research is to explore and identify the role of the ex-officio defense at-
torneys in complex crime cases. The term “complex crime” or “serious crime” used
for the purpose of this research is of practical connotation rather than as a legal
concept. It refers to cases under the jurisdiction of the Organized Crime Depart-
ment of Basic Court Skopje 1 as well as other cases with complex factual situa-
tions, multiple defendants, multiple defence attorneys or cases which for reasons
of high publicity or threat to security represent high profile cases.

The research opens with the dynamic of challenges associated with the right to
counsel in the context of mandatory defence, versus or in addition to self-repre-
sentation, and of trials in absentia. The second part introduces an outline of dif-
ferent models of provision of legal aid for indigent defendants followed by a
discussion on the domestic system. The models of legal aid examined come from
the Country, Croatia, the United States, France and international criminal tri-
bunals. The practice of international criminal tribunals, especially the ICTY, is ana-
lyzed in the context of this research as a standard example and for comparative
purposes especially since by virtue of their particular mandate international tri-
bunals offer very helpful safeguards that can serve as a reference.

The practice in providing ex officio defense in complex crime cases under the 2005
LCP will also be reviewed. Usually, complex crime cases entail a more complex fac-
tual situation, higher sentences prescribed, a higher quantity of evidence, multiple

1 In this research, for ease of reading the masculine includes the feminine and the singular
the plural and vice versa.

2 At the time of the finalization of this research in November 2010, the new Law on Criminal
Procedure (new LCP) was only recently adopted by the Macedonian Parliament (Official
Gazette no. 150 dated 18 November 2010). Examination of the current situation —while
awaiting for the entry into force of the new law in 2012, after the two year vacatio legis fore-
seen- refers to the situation in place under the 2005 Law on Criminal Procedure (2005 LCP),
Official Gazette No. 15/2005.
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witnesses, defendants and defence lawyers. As a consequence, these trials expand
over a longer period compared to the regular criminal cases and carry a higher
risk of absence from the parties, especially the defendant(s) and their legal coun-
sel(s). To remedy justified and/or undue delays, the judge tends to resort to ex-of-
ficio appointments either for defendants standing trial or for defendants in
absentia.

METHODOLOGY

The research is based on primary and secondary authorities. Primary authorities
include international treaties, domestic legislation, international court decisions,
international court statutes and rules and procedures. Secondary authorities in-
clude law articles, electronic sources, practitioners’ manuals and interviews with
domestic legal practitioners.

Since the research reflects personal opinions, the identity or information that
might divulge the interviewees’ identity has been intentionally omitted. The pool
of interviewees involved 16 practitioners from throughout the country, and in-
cludes seven defense counsels, eight judges (of whom three are court presidents)
and one prosecutor.
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CHAPTER 1.
FUNDAMENTAL PRINCIPLES RELATED
TO THE RIGHT TO LEGAL ASSISTANCE AND PRACTICES

1.1. RIGHT TO LEGAL COUNSEL

Legal assistance is usually materialized through the provision of professional support
in dealing with legal matters. Whenever judicial proceedings are launched, legal as-
sistance is synonymous with the right to have the assistance of a legal counsel. The
latter right is a fundamental principle recognized in all international human rights
texts as a right of the defense and a fundamental tenet for the conduct a fair trial.

1.1.1. MACEDONIAN LAW

Under domestic law, everyone charged with a crime (the suspect, accused and first
instance convict) has the right to counsel® and the authorities are required to inform
the individual summoned, apprehended or deprived of liberty of this right. The right
to counsel incorporates the right to defend in person or through a defense counsel
of its own choosing, to have enough time to prepare the defense and to present it
in front of an impartial court. The Constitution states that, “Persons summoned, ap-
prehended or detained shall immediately be informed of the reasons for the summons,
apprehension or detention and on their rights. They shall not be forced to make a state-
ment. A person has the right to an attorney in police and court procedure.”

1.1.2. INTERNATIONAL AND COMPARATIVE LAW
= Croatian law

The Croatian Criminal Law® foresees that the accused is entitled to legal counsel before
and during the criminal procedure. Before the first interrogation, the accused must be
informed of his right to have a counsel to assist him and to be present at the interrogation.
3 See Article 69, 70 and 71 of the New LCP. See also Articles 4, 63 and 66 of the 2005 LCP.

4 See Article 12 (3) of the Constitution, Official Gazette no. 52/2001.

> The new Law on Criminal Procedure was enacted on 28 December 2008. Most of its provi-

sions will enter into force on 1 September 2011, although a number of them already came
into force in mid 2009.
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= US law

In the United States, the right to legal counsel in criminal matters is enshrined in

the Sixth Amendment of the United States Constitution. The Sixth Amendment reads:
“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascertained by law, and
to be informed of the nature and cause of the accusation; to be confronted with
the witnesses against him; to have compulsory process for obtaining witnesses in
his favor, and to have the Assistance of Counsel for his defence.”

However, the protection afforded by the Sixth Amendment is only effective after
formal charges have been brought. For earlier stages of the procedure, such as
during police custody, the suspect can still have access to the assistance of a coun-
sel based on the United States Supreme Court interpretation of due process rights
in the Fifth Amendment?¢ in the landmark case Miranda v. Arizona.’

= French law

According to the Preliminary Article of the French Criminal Procedure Code, any
individual suspected of or charged for the commission of a criminal offence is en-
titled to the assistance of a legal counsel.® The right to legal counsel is therefore
enforceable as early as during police questioning until the main hearing. The sus-
pect or indicted person, among other things, enjoys the right to be informed of the
charges brought against him.? It is important to note that this fundamental right
of the defense is also recognized through the rights guaranteed by the European
Convention on Human Rights which, as an international convention ratified by the
French state, is part of French law.%°

¢ See Fifth Amendment to the Constitution of the United States which reads « No person shall
be held to answer for a capital, or otherwise infamous crime, unless on a presentment or in-
dictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia,
when in actual service in time of War or public danger; nor shall any person be subject for
the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation”.

7 See Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, (1966).

8 See Preliminary Article of the French Criminal Code of Procedure, consolidated version from
14 November 2010.

? See also Preliminary Article of the French Criminal Code of Procedure.

10 See Article 53 of the French Constitution of 4 October 1958.
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International standards

The right to a legal counsel constitutes one of the core judicial rights of individuals
- especially in criminal cases. This right is enshrined in all essential sources of in-
ternational law. It is one of the tenets of the principle of equality of arms before
courts.! The following international texts highlight the particular importance of
this right.

European Convention for the Protection of Human Rights and
fundamental Freedoms (ECHR) *2
Article 6- Right to a fair trial 3

1

12

13

3. Everyone charged with a criminal offence has the following minimum rights:

[.]

(c) to defend himself in person or through legal assistance of his own choosing or, if
he has not sufficient means to pay for legal assistance, to be given it free when the
interests of justice so require [...]

See generally Human Rights Committee (CCPR), General Comment 32 [90] on art.14, para.
10, adopted on 24 July 2007.

European Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR), as amended by the provisions of Protocol No. 14 (CETS no. 194) as from its entry
into force on 1 June 2010.

Article 6 of the ECHR: “Right to a fair trial:

1. In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an inde-
pendent and impartial tribunal established by law. Judgment shall be pronounced publicly
but the press and public may be excluded from all or part of the trial in the interests of
morals, public order or national security in a democratic society, where the interests of ju-
veniles or the protection of the private life of the parties so require, or to the extent strictly
necessary in the opinion of the court in special circumstances where publicity would preju-
dice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the na-
ture and cause of the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;

(c) to defend himself in person or through legal assistance of his own choosing or, if he
has not sufficient means to pay for legal assistance, to be given it free when the interests of
justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance and
examination of wit-nesses on his behalf under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the lan-
guage used in court.”
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International Covenant on Civil and Political Rights 4
Article 14

14

15

3. In the determination of any criminal charge against him, everyone shall be enti-
tled to the following minimum guarantees, in full equality:

(d) To be tried in his presence, and to defend himself in person or through legal as-
sistance of his own choosing; to be informed, if he does not have legal assistance,
of this right; and to have legal assistance assigned to him, in any case where the in-
terests of justice so require, and without payment by him in any such case if he does
not have sufficient means to pay for it [...]

International Covenant on Civil and Political Rights (ICCPR), adopted and opened for signa-
ture, ratification and accession by General Assembly resolution 2200A (XXI) of 16 December
1966, entry into force 23 March 1976

Article 14 of the ICCPR reads as follow:

“1. All persons shall be equal before the courts and tribunals. In the determination of any
criminal charge against him, or of his rights and obligations in a suit at law, everyone shall
be entitled to a fair and public hearing by a competent, independent and impartial tribunal
established by law. The press and the public may be excluded from all or part of a trial for
reasons of morals, public order (ordre public) or national security in a democratic society, or
when the interest of the private lives of the parties so requires, or to the extent strictly nec-
essary in the opinion of the court in special circumstances where publicity would prejudice
the interests of justice; but any judgement rendered in a criminal case or in a suit at law
shall be made public except where the interest of juvenile persons otherwise requires or the
proceedings concern matrimonial disputes or the guardianship of children.

2. Everyone charged with a criminal offence shall have the right to be presumed innocent
until proved guilty according to law.

3.In the determination of any criminal charge against him, everyone shall be entitled to the
following minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he understands of the na-
ture and cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence and to com-
municate with counsel of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through legal assistance
of his own choosing; to be informed, if he does not have legal assistance, of this right; and
to have legal assistance assigned to him, in any case where the interests of justice so require,
and without payment by him in any such case if he does not have sufficient means to pay
for it;

(e) To examine, or have examined, the witnesses against him and to obtain the attendance
and examination of witnesses on his behalf under the same conditions as witnesses against
him;

(f) To have the free assistance of an interpreter if he cannot understand or speak the lan-
guage used in court;

(g) Not to be compelled to testify against himself or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such as will take account of their
age and the desirability of promoting their rehabilitation.

5. Everyone convicted of a crime shall have the right to his conviction and sentence being
reviewed by a higher tribunal according to law.
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The right to legal counsel is embedded within the overall concept of right to fair
trial which also ensures specific guarantees in criminal cases such as the right to
be informed of the nature and cause of the accusation against him/ her; the right
to have adequate time for preparation of his/her defence; the right to examine
witnesses and the right to be assisted with an interpreter.'

Standards applied by International Tribunals

Rules applicable to various international tribunals encompass similar rights for
persons accused of international crimes.

Statute of the International Criminal Tribunal for the former Yugoslavia (ICTY)
Article 21- Rights of the accused ¥/

16
17

4. In the determination of any charge against the accused pursuant to the present Statute,
the accused shall be entitled to the following minimum guarantees, in full equality:

6. When a person has by a final decision been convicted of a criminal offence and when sub-
sequently his conviction has been reversed or he has been pardoned on the ground that a
new or newly discovered fact shows conclusively that there has been a miscarriage of justice,
the person who has suffered punishment as a result of such conviction shall be compensated
according to law, unless it is proved that the non-disclosure of the unknown fact in time is
wholly or partly attributable to him.

7.No one shall be liable to be tried or punished again for an offence for which he has already
been finally convicted or acquitted in accordance with the law and penal procedure of each
country.”

See supra, article 6 of the ECHR and article 14 of the ICCPR.

“1. All persons shall be equal before the International Tribunal.

2. In the determination of charges against him, the accused shall be entitled to a fair and
public hearing, subject to article 22 of the Statute.

3. The accused shall be presumed innocent until proved guilty according to the provisions
of the present Statute.

4. In the determination of any charge against the accused pursuant to the present Statute,
the accused shall be entitled to the following minimum guarantees, in full equality:

(a) to be informed promptly and in detail in a language which he understands of the nature
and cause of the charge against him;

(b) to have adequate time and facilities for the preparation of his defence and to com-
municate with counsel of his own choosing;

(c) to be tried without undue delay;

(d) to be tried in his presence, and to defend himself in person or through legal assistance
of his own choosing; to be informed, if he does not have legal assistance, of this right; and
to have legal assistance assigned to him, in any case where the interests of justice so require,
and without payment by him in any such case if he does not have sufficient means to pay
forit;

(e) to examine, or have examined, the witnesses against him and to obtain the attendance
and examination of witnesses on his behalf under the same conditions as witnesses against
him;

(f) to have the free assistance of an interpreter if he cannot understand or speak the lan-
guage used in the International Tribunal;
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[.]

(d) to be tried in his presence, and to defend himself in person or through legal as-
sistance of his own choosing; to be informed, if he does not have legal assistance,
of this right; and to have legal assistance assigned to him, in any case where the in-
terests of justice so require, and without payment by him in any such case if he does
not have sufficient means to pay for it [...]

Rome Statute of the International Criminal Court (ICC)

Article 55-Rights of persons during an investigation’

2. Where there are grounds to believe that a person has committed a crime within the
jurisdiction of the Court and that person is about to be questioned either by the Pros-
ecutor, or by national authorities pursuant to a request made under Part 9, that person
shall also have the following rights of which he or she shall be informed prior to being
questioned:

18

[.]

(g) not to be compelled to testify against himself or to confess guilt.” Article 21 of the
Statute of the ICTY (ICTY Statute), adopted on 25 May 1993 by Resolution 827 of the United
Nations Security Council and as amended on 29 June 2010 by Resolution 1931 of the United
Nations Security Council.

“1.In respect of an investigation under this Statute, a person:

(a) Shall not be compelled to incriminate himself or herself or to confess guilt;

(b) Shall not be subjected to any form of coercion, duress or threat, to torture or to any
other form of cruel, inhuman or degrading treatment or punishment;

(c) Shall, if questioned in a language other than a language the person fully understands
and speaks, have, free of any cost, the assistance of a competent interpreter and such trans-
lations as are necessary to meet the requirements of fairness; and

(d)  Shall not be subjected to arbitrary arrest or detention, and shall not be deprived of

his or her liberty except on such grounds and in accordance with such procedures as are es-
tablished in this Statute.
2. Where there are grounds to believe that a person has committed a crime within the
jurisdiction of the Court and that person is about to be questioned either by the Prosecutor,
or by national authorities pursuant to a request made under Part 9, that person shall also
have the following rights of which he or she shall be informed prior to being questioned:

(a) To beinformed, prior to being questioned, that there are grounds to believe that he
or she has committed a crime within the jurisdiction of the Court;

(b) Toremain silent, without such silence being a consideration in the determination of
guilt or innocence;

(c)  To have legal assistance of the person’s choosing, or, if the person does not have
legal assistance, to have legal assistance assigned to him or her, in any case where the inter-
ests of justice so require, and without payment by the person in any such case if the person
does not have sufficient means to pay for it; and

(d) Tobe questioned in the presence of counsel unless the person has voluntarily waived
his or her right to counsel.”, Article 55 of Rome Statute of the International Criminal Court
(Rome Statute), A/JCONF.183/9, adopted on 17 July 1998, entered into force on 1 July 2002.
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(c) To have legal assistance of the person’s choosing, or, if the person does not have
legal assistance, to have legal assistance assigned to him or her, in any case where
the interests of justice so require, and without payment by the person in any such
case if the person does not have sufficient means to pay for it [...]

Article 63- Trial in the presence of the accused

1. The accused shall be present during the trial.

2. If the accused, being present before the Court, continues to disrupt the trial, the
Trial Chamber may remove the accused and shall make provision for him or her to
observe the trial and instruct counsel from outside the courtroom, through the use
of communications technology, if required. Such measures shall be taken only in ex-
ceptional circumstances after other reasonable alternatives have proved inade-
quate, and only for such duration as is strictly required.

1.2, MANDATORY LEGAL COUNSEL

Most traditions, including all those reviewed herein, provide for mandatory legal
assistance in cases specified by the law. In those cases, the assistance of legal
counsel is not only a right but a condition sine qua non to the validity of the pro-
cedure. Circumstances that can be grouped as either relating to the gravity of the
crimes at issue or relating to the suspect himself require the necessary “protec-
tion” afforded by a legal counsel.

1.2.1. MACEDONIAN LAW

The Macedonian law foresees that the assistance of a counsel shall be mandatory
to a person in the following instances: *°

19

If the suspect or accused is dumb, deaf or incapable to successfully defend
him/her-self, the presence of a defense counsel is mandatory from the first
questioning;

If the suspect or accused is charged a with crime for which life imprisonment
sentence is prescribed by law the presence of a defense counsel is mandatory
from the first questioning;

If the suspect or accused is in detention, the engagement of a defense counsel
is mandatory for the duration of the detention;

See Article 74 of the New LCP. See also Article 66 of the 2005 LCP.
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= If an individual is indicted with a crime for which the law prescribes imprison-
ment of ten years or more, the engagement of a defense counsel is mandatory
from the moment of delivery of the indictment;

= The engagement of a defense counsel is mandatory where a suspect or accused
is in the mediation or plea bargaining process for the duration of that proce-
dure. This is a novelty of the new LCP where the mediation- under this form-
and plea bargaining is introduced for the first time;

= The engagement of a defense counsel is mandatory for the accused tried in ab-
sentia immediately after a decision to that effect is made.

One of the novelties introduced by the new LCP is that victims of sex crimes and those of

crimes against humanity and international law are entitled to free of charge defense coun-

sel when they participate in proceedings as injured parties before undergoing any exam-

ination at all phases of the procedure. The court, prosecutor and police are obliged to

inform the victim about this right.?

The majority of the legal practitioners interviewed thought the rules of mandatory defense
are very clear in the new LCP and realistic to apply. A number of them however thought
they fall short of either defining the rights they introduce or the rationale behind them.

Some practitioners expressed doubts about the clarity of the provision and raised ques-
tions about the inconsistent practice of courts in requiring documents such as medical
certificates and/or expert reports, depending on the type of incapacity. According to
them, some courts require submission of a number of documents while others don't need
supporting documents.

Additionally, some of the practitioners thought that the ten years' imprisonment threshold
for entitlement to mandatory defense should be lowered to include lesser crimes. They
also found that mandatory defense can be assigned earlier than when an indictment has
been filed.

1.2.2. INTERNATIONAL AND COMPARATIVE LAW

= Croatian law

The mandatory presence of a defense counsel from the first interrogation is fore-

seen in the following instances: %

20 See Article 55 of the New LCP.
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= when the accused is deaf, blind, mute, deaf blind or incapable to defend himself;

= For criminal acts in which long-term imprisonment is foreseen, from delivery of
the order for conducting investigation until the procedure has been finalized;

= If detention or investigative detention?? were ordered against the accused,
counsel is mandatory from the moment a decision on deprivation of liberty is
issued;

= From the delivery of an indictment until the criminal procedure is finalized (i.e.
the end of the trial) for crimes for which imprisonment of 10 or more years is
foreseen;

= |If a defendant has no counsel following a court decision which prevents the
counsel from undertaking specific actions or representing his client;?

= Inthe course of plea bargaining negotiations as well as in the process of signing
any decision that derives from the plea agreement;

= From the moment a decision is made to hold a trial in absentia;

= Once an accused with mental disabilities is indicted;

= Once anaccused is tried in absentia because of his obstructive behaviour during
the trial.

The mental capacity of a defendant at the time of commission of the crime and during
the trial is assessed through a court ordered psychiatric evaluation. The psychiatrist
needs to assess whether the defendant is mentally challenged and gives an opinion as
to whether he is capable to understand the nature and purpose of criminal proceedings
brought against him, as well as to understand specific procedural acts and their conse-
quences, to communicate with the defense attorney and instruct the latter.

= French law

As discussed earlier, a person suspected or charged with having committed an of-
fence is entitled to the assistance of a lawyer. The defendant can decide to waive
this right and prepare his own defence. However, the assistance of legal counsel
is required by law in some proceedings and under certain circumstances.

21 See Article 65 of the 2005 LCP.

22 The difference between the detention and investigative detention is that the first is ordered
preliminarily by the public prosecutor and can last up to 48 hours at the end of which, unless
an investigative detention is ordered by the court, the suspect is released. The investigative
detention is ordered by the competent court for a period of one month at a time and may
be extended until the end of the trial.

2 When it is obvious to the court that the counsel is proposing activities that are repetitive
and aiming to prolong the trial [such as hearing new witnesses, experts or ordering expertise,]
the court after issuing proper warning, may ask him also to leave the hearing. See Article
11, Para 3 of the 2005 LCP.
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French law foresees the provision of mandatory defense for an indicted person in
proceedings before the Cour d’Assises (in charge of serious crimes) and in criminal
proceedings involving minors.?* Additionally it is also envisioned for protected
adults (i.e., adults whose mental or physical abilities do not permit them to attend
to their needs alone and who can benefit from special protection measures).?>

Further, mandatory defense applies in misdemeanour cases such as “comparution imme-
diate”, where the defendant is immediately deferred to the tribunal upon his/her consent
given in the presence of an attorney, when charged with an offence entailing a minimum
of two years of imprisonment. A second instance is where a defendant is caught in “fla-
grant délit”[in the act] and the misdemeanour involved entails a minimum prison sentence
of six months. In each case, the prosecutor must present sufficient evidence to prove guilt
and be convinced that such immediate deferral of the defendant is justified.?

Finally, mandatory defense is provided in the French equivalent of guilty plea pro-
cedure or “comparution sur reconnaissance préalable de culpabilité”, which is avail-
able to the defendant for misdemeanours punishable by maximum of five years
of imprisonment. Under this procedure, the defendant cannot waive his right to
be assisted by legal counsel.”

= Standards applied by the ICTY

Article 21 (4) d of the ICTY Statute establishes that an accused in front of the interna-
tional court can either be represented by a lawyer or represent himself. The interna-
tional tribunal therefore does not compel the defendant to be assisted. As this
particular issue is intrinsically linked to the question of self-representation and its lim-
its, mandatory or imposed defense will be further discussed in the following section.

1.3. RIGHT TO SELF-REPRESENTATION

An attribute of the right to a fair trial is the right to defend one-self [right to self-
representation]. For a trial to be fair, the defendant must be given the opportunity

24 See Article 317 of the French Criminal Procedure Code and Article 4 of the 1945 Order re-
garding juvenile delinquents (Ordonnance n°45-174 du 2 février 1945 relative a l'enfance
délinquante).

% See Article 706-116 of the French Criminal Procedure Code. For more information on the
legal regime for protected adults, see Articles 425 to 488 of the French Civil Code.

2% See Articles 394 to 396 of the French Criminal Procedure Code.

27 See Article 395-8 of the French Criminal Procedure Code. For more information on the “com-
parution sur reconnaissance préalable de culpabilité”, see Articles 495-7 to 495-16 and 520-1
of the French Criminal Procedure Code.
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to be present at his trial, challenge the contentions of other parties and to present
his/her defence.

1.3.1. MACEDONIAN LAW

The Macedonian criminal procedure foresees the possibility for a defendant to or-
ganize and present his/her own defence. Article 4 of the 2005 LCP provides that
every accused has the right to “be tried in his presence and to defend himself in
person or by legal assistance” and to “be present during the examination of the
witnesses and to be able to ask questions himself”.?® Article 66 of the same code
also sanctions the right of the accused/suspect to prepare one's own defence.?’
The practice follows suit in that the defendants indeed are in charge of their de-
fense, if they so wish.

1.3.2. INTERNATIONAL AND COMPARATIVE LAW
= US law

Self-representation or pro se representation is a waiver to the right to counsel whereby
the defendant will represent her/himself. However, courts usually ensure that the
waiver to this right to counsel was made knowingly, intelligently, and voluntarily.®

% See Article 4 para.2 of the 2005 LCP.

2 See Article 66 of the 2005 LCP:
“(1) If the accused is dumb, deaf or incapable to defend himself successfully or if a criminal
procedure is conducted against him for a crime for which, according to the Code a sentence
to life imprisonment is proscribed, then he must have a counsel during his first questioning.
(2) The defendant must have a counsel if detention is defined against him during the deten-
tion period.
(3) After the prosecution act due to a crime for which a sentence to ten years or more severe
sentence is proscribed with the Code, the accused must have a counsel in the time of the
prosecution act delivery.
(4) As soon as decision for a trial in absentia is made, the accused (Article 292) must have a
counsel.
(5) If the accused in cases of mandatory defence according to previous paragraphs of this
Article does not provide a counsel himself, the President of the court will assign a counsel
ex officio for the further duration of the criminal procedure until the final legally valid ver-
dict. When the accused is being assigned a counsel ex officio after the prosecution act, he
will be informed of this issue as well as of the delivery of the prosecution act.”

30 See generally US Supreme Court decision, Moran v. Burbine 475 U.S. 412, 421, 106 S.Ct.
1135, (1986). See also Almeida v. State, 24 FLW S331, Florida Supreme Court (1999).
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= French law

As discussed above, the French criminal procedure specifies circumstances under
which mandatory defense applies. Apart from these cases, a defendant is allowed
to represent himself and carry out his own defense as it is prescribed by Article 6
(3) c of the European Convention (see below).

= International Standards

Like the domestic practices, the international law sanctions the right to defense. It can be
implemented through the assistance of a legal counsel or for the defendant to represent
himself. The latter right —to reject the benefit of the assistance of a counsel and to defend
one-self — is acknowledged in the European Convention as well as ICCPR.* However, the
right to self-representation is not absolute. Indeed, as the Human Rights Committee stated:
“The interests of justice may, in the case of a specific trial, require the assignment of a
lawyer against the wishes of the accused, particularly in cases of persons substantially
and persistently obstructing the proper conduct of trial, or facing a grave charge but being
unable to act in their own interests, or where this is necessary to protect vulnerable wit-
nesses from further distress or intimidation if they were to be questioned by the accused.
However, any restriction of the wish of accused persons to defend themselves must have
an objective and sufficiently serious purpose and not go beyond what is necessary to uphold
the interests of justice. Therefore, domestic law should avoid any absolute bar against the
right to defend oneself in criminal proceedings without the assistance of counsel.”

= ThelCTY Practice

The court has allowed the accused to prepare and present their own defense in sev-
eral cases. The right to self-representation has its limits, however. In the wake of
special circumstances related to the defendant, such as health condition or persist-
ent disruptive behaviour, the court has decided in the past to assign to the accused
a professional lawyer. Limitations to the right to self-representation have taken place
in several ICTY cases such the Milosevi¢ or Karadzi¢ trials. While in the first case the
Tribunal decided eventually to appoint counsels to represent the defendant whose
health condition created several postponements, in the case of Karadzi¢, the Tribu-
nal imposed a “standby” counsel to safeguard the rights of the defense while the
accused was obstructing the proceedings by refusing to attend the trial.*

31 See European Court of Human Rights (ECtHR) Judgment, Seliwiak v Poland, 21 Juillet 2009,
Para. 57. See also CCPR General comment 32[90], para. 37.

32 See CCPR General Comment 32 [90], para. 37. Also see ECtHR Judgment, Hermi v Italy, 18
October 2006, Para.73.
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1.4. TRIAL IN ABSENTIA AS AN EXCEPTION

Trials in absentia refer to judicial proceedings where the defendant is not present
to answer to the criminal charges he is accused of. The issue of presence of counsel
is crucial to fair trial guarantees since the presence of the defendant serves dif-
ferent purposes in the course of a trial: the defendant needs to be present to re-
spond to cross-examination, to provide statements and evidence and “confront”
incriminating evidence collected and the statements of other witnesses, to pro-
vide guidance to the legal counsel who is in charge of preparing his defense. But
more generally, his presence is fundamental as he needs to be aware of the charges
brought against him and to ensure that his absence during the proceedings will
not adversely affect him/her.

Traditionally, the common law system has not allowed trials in absentia as the right
for a defendant to be present at his trial is sacred. Besides, it uses an adversarial
system where each party has the responsibility to advance its own arguments and
present evidence. In some continental systems, because the procedure is inquisi-
torial, the investigation and collection of evidence is ensured by an investigative
judge who is responsible to seek and collect both incriminating and exonerating
evidence. Thus, the rights of the defense are deemed to be less subject to jeopardy
than in the Anglo-Saxon system. Most importantly, the difference in stands is ex-
plained by how each approach finds that justice is delivered, including where a de-
fendant has fled. Legal systems that follow a more continental approach, such as
France or Italy, allow trials in absentia in criminal proceedings but the two countries
have also been criticized by the European Court of Human Rights for this choice
as insufficient to guarantee the rights of the defense. (See below.)

While the ECHR leaves a margin of appreciation to more than fifty national jurisdic-
tions it does not ban trials in absentia but recognizes also an additional burden on the
State to safeguard the rights of the defence while conducting the said proceedings.

The position of international and hybrid criminal courts is mixed: while the prohi-
bition of trials held entirely in absentia prevails, some tribunals, especially those
influenced by Roman law systems, permit trials in the absence of the defendant,
provided that certain guarantees are safeguarded.

3 See generally, Steven Kay QC & Gillian Higgins, The Right of Self-Representation - The
Lawyers in the Eye of the Storm, International Criminal Law Bureau, 4 August 2010. See
also Micheal P. Scharf, ICTY Appeals Chamber Decision on Slobodan Milosevi¢'s Right of Self-
Representation, ASIL Insights, November 2004.
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1.4.1. MACEDONIAN LAW

According to the 2005 and new LCP, a trial in absentia may be held where an ac-
cused has fled or is not available to the state authorities and there are especially
important reasons to hold the trial although the defendant is not present.** A trial
in absentia cannot be held for juveniles.> The code does not elaborate further on
what qualifies as an important reason(s). However, discussions with the legal prac-
titioners suggest that there is no unified or clear understanding of what those
“important reasons” are but believe that they refer to the seriousness of the crime
and the existence of multiple defendants: not holding the trial would be in that
case a denial of justice for the victims and present a risk to evidence.

The decision to hold a trial in absentia is made by the Trial Chamber, upon proposal
of the Prosecutor. The defense can appeal the decision before the Court of Second
Instance within three days from the day of receipt of the decision at issue.®

The convicted person or his counsel may request a re-trial within a year from the
day when the convict has been informed of the verdict reached in absentia.’” A
re-trial is also possible if the European Court of Human Rights finds a violation of
the rights guaranteed by the Convention, which in this case refers to the right to
fair trial under Article 6.3

Under domestic law, another ground for an in absentia trial can be found in the
context of abbreviated proceedings.* These proceedings are applicable to crim-

3 See Article 316 of the 2005 LCP which describes the preliminary steps to be taken by the
court before deciding to try a person in absentia:
“(1) If the accused was summoned but does not attend the trial nor he justifies his absence,
the Chamber will order the accused to be apprehended forcefully. If the apprehension could
not be performed immediately, the Chamber will decide the trial not to be held and will
order the accused to be apprehended forcefully at the next trial. If by the time of his appre-
hension the accused justifies his absence, the Chairman of the Chamber will revoke the order
for a forceful apprehension.
(2) If the summoned accused has obviously been avoiding the attending of the trial, and there
are no reasons for pre- trial detention under Article 184 of this Code, the Chamber may de-
termine a pre- trial detention in order the presence of the accused at the trial to be secured.
The appeal does not keep from execution of the decision for a pre- trial detention. For a pre-
trial detention determined for this reason accordingly are applied provisions from Articles
183 to 197 of this Code. If not revoked before, the pre- trial detention lasts until the pro-
nouncement of the verdict and for at most 30 days.
(3) The accused may be judged in absence only if he is a fugitive or not available to the state
agencies and there are particularly significant reasons to be prosecuted although absent.
[...]” The meaning of the term ‘especially important reasons’ is probably better defined in
the case law.

3> See Article 472 of the 2005 LCP.

36 See Articles 316 and 409 of the 2005 LCP and Articles 365 and 441 from the New LCP.

37 See Article 424 of the 2005 LCP.
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inal offences punished by a fine or imprisonment of up to three years.® Here, the
Prosecutor may indict based on the evidence gathered in the prior phase and with-
out initiating a formal investigation.*! Should the accused in abbreviated proceed-
ings fail to appear at the main hearing, including where the court failed to
summon duly for failure of the defendant to report a change of address, the court
may decide to hold the trial in his absence if his presence is not necessary.*? Nat-
urally, the question is which are the circumstances that will render the presence
of the defendant unnecessary. According to the legal practitioners questioned,
the vagueness of this condition does not present a problem for the court in reach-
ing decisions to try in absentia.

The new LCP, besides a minor rewording, has foreseen the same requirements. It
has nonetheless removed the conditions imposed where the defendant’s presence
is not necessary: It says: “In proceedings of criminal offenses that entail a fine or
a prison sentence of up to three years, if the defendant does not appear at the
main hearing, although regularly summoned or if the service of process could not
have been properly conducted because it is obvious that the defendant is avoiding
being summoned, the court may decide for the main hearing to be held in his or
her absence. For all other crimes that are undergoing abbreviated procedure, the
presence of the defendant at the main hearing shall be compulsory.”* Particularly
this last segment of the provision seems to be inconsistent with the general rule
for in absentia trials which requires a higher threshold.

Finally, trials can be held in absence of an accused who deliberately disrupts the
hearing or fails to observe the instructions of the Presiding Judge of the panel
who is in charge of conducting the trial.** After issuing adequate warning, the
court may order that a disorderly accused be removed from the courtroom for a
certain period of time. If that defendant has already been examined at the trial,

38 See Article 418 (1) (7) of the 2005 LCP.

3 See Chapter 26 of the 2005 LCP, articles 442 to 457. See also Chapter 28 of the new LCP, ar-
ticles 468- 482.

4 See Article 442 of the 2005 LCP.

4 According to the 2005 LCP the formal investigation is lead by the Investigative judge on a
proposal of the Prosecutor and based on the evidence gathered in pre-investigation phase
providing grounded suspicion that the particular suspect has committed the crime.

42 See Article 45484 of the 2005 LCP which states: “(4) If the accused does not attend the trial
although he has been summoned or the court summons could not have been handed to him
because the accused has not informed the court of his new address or residence, the court
may decide the trial to be held in his absence but only under the condition that his presence
is not necessary.”

4 See Article 479 (2) of the new LCP.

4 See Article 311 (1) of the 2005 LCP. See also similar provisions in Article 361 (2) of the new LCP.
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he may be removed for the length of the evidentiary proceedings. In that case,
before the completion of evidentiary proceedings, the Presiding Judge of the
panel will have the accused brought in and inform him of the course of the trial.
The court may order another removal should the accused continue to be disrup-
tive. In that case the trial will be completed without the accused and the Presiding
Judge or one of the judges in the panel will announce to him the verdict in the
presence of a court clerk.®®

A safeguard provided to ensure a fair trial in absentia, in addition to the statutory
possibility for retrial, is the requirement that an absent defendant be represented
by a lawyer as soon as the court has reached the decision to hold the trial in ab-
sentia.* Asked whether trials in absentia are held in accordance with the law, the
legal practitioners interviewed answered positively — an indication that absent
defendants are usually represented by an attorney. However, in the last two cases
described above regarding abbreviated proceedings and disruptive behaviour of
the defendant which constitute cases of de facto trials in absentia, the law does
not foresee the representation of the absent defendant by a counsel, nor a possi-
bility for retrial. This conclusion is reflected in the observation made by some re-
spondents who confirm that in these particular cases where the defendant is not
formally tried in absentia, no legal counsels were provided ex-officio by the court.

In the discussion surrounding the trials in absentia, practitioners interviewed are
aware of the various statutory safeguards in the legislation which guaranteed a
fair trial. An overwhelming majority believe that trials in absentia are held in ac-
cordance with the law since it also foresees the possibility of retrial when the de-
fendant is apprehended or becomes accessible. A minority notes however that trials
in absentia lead generally to the imposition of the highest statutory sentence, and
that the proceedings result in convictions based on very flimsy evidence.

In complex crimes proceedings, the absence of defence attorneys and defendants
is more critical for intrinsic reasons: organized crime cases by definition involve
at least three co-accused,” therefore multiplying the chances for some of them
[or their counsels] to fail to appear before the court. The nature of the crime also
requires that the proceedings against each of them be consolidated into one since

4 See Article 311 (2) of the 2005 LCP.

4% See Article 66 (4) of the 2005 LCP. See also Article 74 (5) of the new LCP.

47 Article 121 (20) of the Criminal Code Consolidated, Official Gazette 114/09: “A group, gang
or other criminal association or an organization shall mean at least three persons which have
formed an association for the purpose of committing crimes, including the organizer of the
association.”
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trying multiple cases in different times might impair the objective determination
of the facts at stake.

All practitioners were unanimous in the observation that the legal representation in
the complex crime cases is crucial for a proper conduct of a trial and that it requires
special skills from the participants in the proceedings, including the defence. The re-
spondents had mixed feelings as regards the practice of trials in absentia in complex
crimes. Many believed that holding a trial in absentia is consistent with the law. Oth-
ers were concerned that trials in the defendant’s absence usually led to convictions
which sometimes produce drastically higher sentences. One respondent opined that
trials in absentia sometimes lack proper presentation of evidence: “There is practically
no trial, no evidence is presented at these trials, no report is read out. Another feature of
trials in absentia is that the sentences resulting from these cases are drastically high.”

Postponement in complex crime cases -- According to the procedural rules placed by
the 2005 LCP, it's within the discretion of the presiding judge of the trial panel to
postpone a hearing where a party is not present in the hearing including where: the
prosecutor, defense counsel or victim are absent,*®or the parties engage in disruptive
behaviour.”’ The court may rule to postpone the trial upon a reasoned request of the
parties® or if there are justified reasons for postponement such as medical and other
well-founded reasons.>

The law regulates also how the substitution of lawyers should be done. Such sub-
stitution is a ground for postponement/adjournment of the trial, except where
more than one substitution takes place aimed to delay [stall] the proceedings. Ac-
cording to Article 322 (3) of the 2005 LCP, “[d]uring the main hearing if the accused
revokes the authorisation of the defence lawyer or the defence lawyer himself
withdraws from representation, a newly engaged defence lawyer will be granted
a maximum of 15 days to prepare the defence, and the main hearing will continue
subsequently. A new withdrawal/revocation of the authorisation in further pro-
ceeding of the main hearing will be allowed only by a decision of the panel and if
it is not done to delay the trial.”?

4 See Article 311 (3) of the 2005 LCP

4 See Article 315 (1) and (2) of the 2005 LCP.

0 See Article 301 (1) of the 2005 LCP.

51 See Article 301 (2) of the 2005 LCP.

52 The subsequent paragraph of Article 322 of the 2005 LCP states the following: “(4) Outside
of the cases stipulated in paragraph (3) of this article, if the accused authorised a new de-
fence lawyer, the main hearing will continue without delaying.” It does not seem that the
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In practice, according to the majority of the respondents, trials are often postponed.
A handful thought postponements were a rare occurrence. The main reasons for
postponement were suggested to be the absence of an attorney, a defendant, or
both. Some respondents pointed out that the absence of the prosecutor, the judge
or a witness may also be typically the basis for a decision to postpone.

With regard to the number of postponements due to the defendant’s absence be-
fore a court rules to hold the trial in absentia respondents agreed that various
steps are followed. Where a defendant is considered a fugitive [inaccessible to the
state agencies] and if there are particularly significant reasons for his prosecution
despite his absence,> the court may hold the trial in his absence immediately.
Therefore the question is how many hearings are postponed by the courts typically
before they decide to cease waiting further for the law enforcement authorities’
search and officially declare that the defendant is a fugitive/absconder. The an-
swer depends on different experiences of practitioners. Some thought the court
will postpone once only, others thought courts usually postpone two or three hear-
ings before going ahead with trials in absentia.

Of particular concern are cases involving multiple defendants. Trying them at the
same time implies pressure on the court to finalize the case as fast as the law al-
lows, even if that means that one defendant might be absent. The pressing re-
quirement to render justice and respect the right of defendants present to a trial
within reasonable time takes priority over the rights of the absconding defendants.

1.4.2. INTERNATIONAL AND COMPARATIVE LAW
= Croatian law

According to the law, trials in absentia should be an exception. They can be held
only under specific circumstances and for particularly important reasons such as
when the defendant is inaccessible to the authorities — abroad, not extraditable,
or at large.”* The Court issues a decision to hold a trial in absentia after hearing
the prosecutor.

exact instances where the trial will be held immediately after the appointment of the new
attorney are clearly spelled out.

53 See Article 316 (3) of the 2005 LCP.

> See Article 402 (3) of the Croatian LCP which states: “The defendant can be tried in absentia
only if especially important reasons for trial exist, and if:
1) a trial in foreign country is not possible
2)an extradition is not possible
3) a defendant is at large.”
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= American Law

The right to be tried in one’s presence had always been recognized by the United
States and guaranteed under the principle of due process protected by the Fifth,
the Sixth and the Fourteenth Amendments of the US Constitution.>® Nevertheless,
exceptions to this right have been acknowledged in the Federal Rules of Criminal
Procedure of 1946°¢ and in the Supreme Court’s case-law recognizing that “[w]here
the offence is not capital and the accused is not in custody, [...] if, after the trial
has begun in his presence, he voluntarily absents himself, this does not nullify what

5 See the US Supreme Court decision in Hopt v Utah: “the legislature has deemed it essential
to the protection of one whose life or liberty is involved in a prosecution for felony, that he
shall be personally present at the trial, that is, at every stage of the trial when his substantial
rights may be affected by the proceedings against him. If he be deprived of his life or liberty
without being so present, such deprivation would be without that due process of law required
by the Constitution.” Hopt v. Utah, 110 US 574, 28 L Ed 262, 4 S Ct 202 (1884).

% See Rule 43 of the Federal Rules of criminal procedure re. Defendant’s Presence,
F.R.Crim.Pro.:

“(a) When Required. Unless this rule, Rule 5, or Rule 10 provides otherwise, the defendant
must be present at:
(1) the initial appearance, the initial arraignment, and the plea;
(2) every trial stage, including jury impanelment and the return of the verdict; and
(3) sentencing.
(b) When Not Required. A defendant need not be present under any of the following circum-
stances:
(1) Organizational Defendant.
The defendant is an organization represented by counsel who is present.
(2) Misdemeanor Offense.
The offense is punishable by fine or by imprisonment for not more than one year, or both,
and with the defendant’s written consent, the court permits arraignment, plea, trial, and
sentencing to occur in the defendant’s absence.
(3) Conference or Hearing on a Legal Question.
The proceeding involves only a conference or hearing on a question of law.
(4) Sentence Correction.
The proceeding involves the correction or reduction of sentence under Rule 35 or 18 U.S.C.
§ 3582(c).
(c) Waiving Continued Presence.
(1) In General.
A defendant who was initially present at trial, or who had pleaded guilty or nolo contendere,
waives the right to be present under the following circumstances:
(A) when the defendant is voluntarily absent after the trial has begun, regardless of
whether the court informed the defendant of an obligation to remain during trial;
(B) in a noncapital case, when the defendant is voluntarily absent during sentencing;
or
(C) when the court warns the defendant that it will remove the defendant from the
courtroom for disruptive behavior, but the defendant persists in conduct that justifies re-
moval from the courtroom.
(2) Waiver's Effect.
If the defendant waives the right to be present, the trial may proceed to completion, includ-
ing the verdict’s return and sentencing, during the defendant’s absence.”
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has been done or prevent the completion of the trial, but, on the contrary, oper-
ates as a waiver of his right to be present and leaves the court free to proceed
with the trial in like manner and with like effect as if he were present.”’ Such a
requirement of initial presence was designed to ensure that the defendant is
aware of the charges and the proceeding brought against him.*

= French law

The French legal tradition is among the continental systems which allow trials to
be held in the absence of the defendant. It has undergone major legislative
changes in 2004 as a result of France’s condemnation by the ECtHR in its judgment
Krombach v. France.”

Under the current system, entitled “procédure de défaut criminel” or procedure of
criminal default, a defendant charged with a crime before the Cour d/Assises (trying
serious criminal offences) can be tried in his absence if he is not present and has
not provided a valid justification or if he is absent during the debates after the
trial started and that there is no possibility to suspend the trial. Procedural guar-
antees introduced in 2004 are in place and allow the possibility of re-trial in case
the convicted defendant surrenders to the authorities or is arrested before the
announcement of the sentence along with the right of the defaulting accused to
be represented by counsel. Finally, appeal of the judgment in default to second
instance criminal court, Cour d’Assises d’Appel, is not allowed but an appeal on
points of law to the Cour de Cassation (the highest French court on judicial mat-
ters), is foreseen.®

The French legal system also foresees a procedure by default whereby the defen-
dant who has been duly summoned does not appear at the hearing can be tried
in his absence.®! However, the court can always decide to postpone the hearing
until the defendant represented by counsel appears. Also, the convicted defendant
can oppose the judgment delivered in his absence and be re-tried.®

57 See Diaz v. United States, 223 U.S. at 455 [1912].

8 For further information on the trials in absentia in the American context, see US Supreme
Court case, Crosby v. United States, 506 U.S. 255 (1993).

% See ECtHR Judgment, Krombach v France, 13 February 2001.

60 See Articles 379-2 to 379-6 of the French Criminal Procedure Code.

61 See Articles 410-412 and 487-488 of the French Criminal Procedure Code.

62 See Article 489 of the French Criminal Procedure Code.
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* ECHR jurisprudence

One of the most fundamental features of the right to a fair trial is that a defendant
is entitled to be present at his trial and either defend himself or be represented
by a lawyer. Failure to provide a defendant with this opportunity is likely to affect
the legality of the trial. Only exceptionally can proceedings be conducted without
the defendant’s presence but always on exceptional basis and in respect of certain
safeguards. The ECHR explicitly states that trials in absentia are not per se con-
trary to the spirit of the Convention:
“Proceedings held in an accused’s absence are not in principle incompatible with
the Convention if the person concerned can subsequently obtain from a court which
has heard him a fresh determination of the merits of the charge, in respect of both
law and fact.”*

However, there should be safeguards in place such as the right of the defendant
to benefit from a retrial (see above), to be represented by a legal counsel,* or to
be duly informed by the national authorities about a hearing date, or to be allowed
to take leave to attend a hearing. % The European Court also enunciates condi-
tions surrounding the form of the waiver to the right to be present during the pro-
ceedings: “such a waiver must, if it is to be effective for Convention purposes, be
established in an unequivocal manner and be attended by minimum safeguards
commensurate with its importance”® The European Court summarized the issue
in another way: “before an accused can be said to have implicitly, through his con-
duct, waived an important right under Article 6 of the Convention [re. fair trial] it
must be shown that he could reasonably have foreseen what the consequences
of his conduct would be.”®’

¢ See ECtHR Judgment, Poitrimol v France, 23 November 1993, para. 31; ECtHR Judgment,
Colozza v Italy, 12 February 1985, para. 27 and 29.

¢4 See supra, ECtHR Judgment, Poitrimol v. France and ECtHR Judgment, Lala v. The Nether-
lands, 22 September 1994, paragraph 33: “the fact that the defendant, in spite of having
been properly summoned, does not appear, cannot - even in the absence of an excuse - justify
depriving him of his right under Article 6 para. 3 (art. 6-3) of the Convention to be defended
by counsel.”

¢ See ECtHR judgments, F.C.B. v Italy, 28 August 1991, Goddi v Italy, 9 April 1984, Seliwiak v
Poland, 21 July 2009.

% See supra ECtHR Judgment, Poitrimol v. France, para. 31, and ECtHR Judgment, Seliwiak v
Poland, para. 57; ECtHR Judgment, Pfeiffer and Plank| v. Austria , 25 February 1992, para. 37.

7 See supra, ECtHR Hermi v Italy, paragraph 74; ECtHR Judgment Jones v. the United Kingdom,
9 September 2003.
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= International criminal tribunals’ rules and practice

Although the International Military Tribunal at Nuremberg allowed trials in absen-
tia, today most of the international criminal tribunals do not seem to permit trials
in the absence of the defendant as a general rule. Many have raised concerns and
criticized Nuremberg trials for letting convictions being passed against absconding
defendants.®®

Modern-day tribunals such as the ICTY and the ICTR provide for the defendant’s
right to be present at his trial, without explicitly ruling out proceedings in absen-
tia.®” The precedent set by Slobodan Milosevi¢'s trial before the ICTY brought in
some nuance to the strict ban of trials in absentia and has introduced what is now
coined “partial absentia”. While MiloSevi¢ was present on the onset of the pro-
ceedings, subsequently he was unable to attend his trial for long periods due to
illness. Parts of the hearings and proceedings took place in his absence and were
validated as Milosevi¢ attended his hearing at the beginning.” The ICTR applied
somewhat the partial in absentia trials as well in the case of a defendant who re-
fused to appear in court after having attended previous proceedings.”*

Subsequent criminal tribunals - hybrid or entirely international - such as the U.N.
Transitional Administration in East Timor,’2 the International Criminal Court,”? the

¢ For a general discussion on international criminal tribunals’ practice on trials in absentia,
see Antonio Cassese, International Criminal Law, page 389, Second Edition, Oxford University
Press, 2008.

69 See Article 21 (4) d, ICTY Statute and Article 20 (4) d, Statute of the International Criminal
Tribunal for Rwanda (ICTR Statute), adopted on 8 November 1994 by UN Security Resolution
989, as amended on 13 October 2006 by Resolution 1717. See also Article 80 (B), ICTY Rules
of Procedure and Evidence, IT/32/Rev. 44, version of 10 December 2009. For a general dis-
cussion on this question, see Herman Schwartz, Trials in Absentia, 4 HUM. RTS. BR. 1, 12
(1996).

7 For more information on the partial in absentia proceedings against Milosevic, see Chris
Jenks, Notice Otherwise Given: Will In Absentia Trials at the Special Tribunal for Lebanon Vi-
olate Human Rights? Fordham International Law Journal, December 2009. See also Alek-
sandra B. Stankovic, Guilty until Proven Guilty: Rule 61 of the ICTY, ExpressO, 2010, available
at http://works.bepress.com/aleksandra_stankovic/3.

1 See Prosecutor v. Barayagwiza, Case No. ICTR 99-52-T, Judgment, para. 7, December 3, 2003,
where the defendant refused to appear in court after a judgment favorable to him was
quashed down by the Appeals Chamber of the ICTR.

72 See United Nations Transitional Administration in East Timor, Regulation No. 2000/30 on
Transitional Rules of Criminal Procedure, para. 5.1, U.N. Doc. UNTAET/REG/2000/30 , Sep-
tember 25, 2000.

3 See supra article 63, Rome Statute.
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Special Court for Sierra Leone,’”* the Extraordinary Chambers of the Courts of
Cambodia’® have adopted the policy of the ICTY and ICTR and formalized the pos-
sibility of limited in absentia hearings in cases involving a defendant fleeing, re-
fusing to appear, or disrupting proceedings after having initially attended the
trial.’¢

One criminal court needs to be singled for its broad acceptance of trials in absen-
tia. The Special Tribunal for Lebanon foresees in its Statute the possibility to hold
hearings in absentia without any initial appearance of the defendant in case he
waived his right to be present, has not been handed over by the relevant author-
ities or if he has absconded or is nowhere to be found after reasonable steps to
ensure his presence were taken.”’ This relatively “relaxed” take on the trials in ab-
sentia has created some uproar among members of the civil society.”®

Another procedure applicable in the context of the absence of the defendant
needs to be highlighted. Rule 61 of the ICTY Rules of Procedure and Evidence,
“Procedure in Case of Failure to Execute a Warrant”, stirred much controversy as
it has been considered as an infringement to the defendant’s right to be present
during his trial. According to that rule, when the Trial Chamber is satisfied that
efforts to arrest the defendant were unsuccessful, it may confirm the initial in-
dictment filed against the defendant after having reviewed the evidence tendered
by the Prosecutor, and issue an international arrest warrant against the indicted.”

7 See R. 60(A), Rules of Procedure and Evidence of the Special Court for Sierra Leone, as
amended on May 28, 2010, available at
http://www.sc-sl.org/LinkClick.aspx?fileticket=zXPrwoukovM%3d&tabid=176.

> Rule 81(4) of the Internal Rules of the Extraordinary Chambers in the Courts of Cambodia
(Rev.4), as amended on Sept. 11, 2009, available at
http://www.eccc.gov.kh/english/cabinet/fileupload/121/irv4-en.pdf.

76 One exception to this general trend to validate court proceedings held partially in absentia
has been adopted by the U.N. Mission in Kosovo whereby trials in absentia are banned for
crimes qualifying as serious violations of international humanitarian law. See U.N. Interim
Administration Mission in Kosovo, Regulation No. 2001/1, U.N. Doc. UNMIK/REG/2001/1, Jan-
uary 12, 2001.

7 See Article 22 of the Statute of the Special Tribunal for Lebanon, adopted on 30 May 2007
by UN Security Council Resolution 1757. For a general discussion on the question, see supra,
Chris Jenks, Notice Otherwise Given: Will In Absentia Trials at the Special Tribunal for
Lebanon Violate Human Rights?.

78 See supra Chris Jenks, Notice Otherwise Given: Will In Absentia Trials at the Special Tribunal
for Lebanon Violate Human Rights?

7 See Aleksandra B. Stankovic, Guilty until Proven Guilty: Rule 61 of the ICTY, ExpressO, 2010,
available at http://works.bepress.com/aleksandra_stankovic/3.
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The first use of the procedure under Rule 61 concerned ICTY fugitive Dragan
Nikoli¢® and has subsequently been applied to other fugitives such as Radovan

Karadzi¢ and Ratko Mladic¢.! It is worth noting that ICTR has adopted similar rules
to Rule 61.%

% See Prosecutor v. Dragan Nikoli¢, Case No. [T-94-2-R61, Review of the Indictments Pursuant
to Rule 61 of the Rules of Procedure and Evidence, (20 October 1995).

81 See Prosecutor v. Radovan Karadzi¢ & Ratko Mladi¢, Case No. IT-95-5-R61, Review of the In-
dictments. Pursuant to Rule 61 of the Rules of Procedure and Evidence, § 3 (11 July 1996).

82 See Rule 61 of the ICTR Rules of Procedure and Evidence, adopted on 29 June 1995, version
of 26 June 2000.
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THE RIGHT TO FREE LEGAL AID:

I CHAPTER 2.
A CORRELATE TO THE RIGHT TO LEGAL COUNSEL

As discussed throughout the present research, the right to be assisted by a legal
counsel is a cornerstone within the rights of the defense. No circumstance external
to the judicial proceedings, such as an individual’s lack of financial means, should
hinder the realization of this right especially in criminal proceedings. The following
section will focus on different legal models offering legal defense to the indigent.

2.1. THEORY AND PRACTICE

In this section, the legal and practical aspects of the models for provision of free
legal aid in criminal cases will be examined to draw a picture of the general rules
and structure of such systems. A comparative overview of elements such as the
functioning of legal aid system, organization of the bodies involved in providing
legal aid, their legal nature and annual budget will be provided, starting with the
model applied in the Country.

2.1.1. MACEDONIAN MODEL

Scope and nature of legal aid
The 2005 LCP® foresees the following with regard to the indigent defendants in
need of legal assistance:

Article 63 of the 2005 LCP
(1) Everyone has a right to a counsel in the pre-criminal and in the court procedure.

[.]

8 The provision of free legal assistance recently underwent major changes following the adop-
tion and the entry into force of the Law on Free Legal Aid. Under this Law, free legal assis-
tance is available to eligible victims of criminal offences. It does not however apply to
indigent persons under criminal prosecution.
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Article 67 of the 2005 LCP

(1) When the conditions for mandatory defence aren’t met and the proceedings re-
late to a crime for which the Code prescribes a sentence of one year or more, an
accused may be assigned a counsel upon request if his financial means do not allow
him to bear the defence expenses.

(2) A request to have a court appointed counsel according to paragraph 1 of this Ar-
ticle can be submitted only after the indictment is filed. The Presiding Judge of the
panel decides on the request, whereas the appointment of the counsel is done by
President of the Court.

The new LCP foresees the following conditions to qualify for free legal assistance:

Article 70 of the new LCP: Rights of the defendant

Every defendant shall have the following basic rights:

[.]

- to be tried in his or her presence and to defend in person or with the assistance of
a defense counsel of his or her own choice, and if the person is indigent, to get a
defense counsel free of charge when that is required by the interest of justice, and
especially the seriousness of the criminal offense and the complexity of the case;

Article 75 of the new LCP: Defense of indigent persons

(1) When the conditions for mandatory defense are not met, upon his or her motion,
the defendant may be assigned counsel, if his or her financial situation indicates
that the defendant cannot bear the expenses of the defense.

(2) The judge of the preliminary procedure or the Presiding Judge of panel shall de-
cide on the motion referred to in paragraph 1 of this Article, whereas the defense
counsel shall be appointed by the President of the Court.

(3) The defense expenses referred to in paragraph 1 of this Article shall be covered
by the State Budget of the Republic of Macedonia.

Under both versions of the code, indigent defendants have the option of free
legal advice if the defendant cannot bear the expenses of the defense. The 2005
LCP adds limitations to the right to free legal counsel where it requires that the
crime at issue needs to entail a sentence of a one year imprisonment at least and
that the free representation starts only after the indictment has been filed. The
new LCP widens the possibility of free legal assistance to all crimes and to all
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phases of the procedure. A historical review of this right suggests that free legal
assistance has become more accessible to indigent defendants over time. Before
2004 this right was only available to those indicted for crimes punished with im-
prisonment of three years or more.?

Under the 2005 law the request for free legal counsel needs to be addressed to
the President of the Trial Panel. The new LCP foresees that such requests will be
submitted to the Pre-Trial judge or the President of the Trial Panel, depending on
the phase of the procedure. Both laws require that the appointment must be
done by the President of the Court.

The provision of free legal assistance, in addition to cases of mandatory defense,
seems to be effective with the 2005 LCP.

According to several respondents, courts tend to provide free legal defence by
appointing ex-officio attorneys when a defendant does not know of an attorney
personally every time the law commands for mandatory defence. This means that
the courts do not necessarily check whether the defendant is indigent before
providing free legal assistance in mandatory defence cases and that ex-officio
appointment of attorney is provided quasi-automatically as soon as it appears
that he should benefit from mandatory defense.

While the new LCP does not provide a lot of details as to how legal counsel is ap-
pointed, interviewees have explained that each basic court which comprises a
criminal chamber maintains a list of attorneys which can be appointed ex-officio
whenever necessary. The Presiding Judge of the panel decides whether the de-
fendant qualifies for free legal aid and the President of the court appoints an at-
torney.®> The system of legal aid to indigents is managed by the court itself, ac-
cording to all respondents.

An overview of the current situation in the opinion of many interviewees suggests
that ex-officio lawyers are typically chosen for their solid practice in criminal law.
The assumption is that the judges are familiar with the lawyers’ track record in
proceedings where they were involved and therefore should be in a position to
identify competent lawyers as court appointees. On the other hand, a number of
interviewees suggested that court-appointed lawyers were not necessarily chosen
based on the existing lists or based on their qualifications in criminal law but because

8 See Article 67, 1997 LCP (Official Gazette 15/97).
8 See Article 67 (2) of the 2005 LCP and Article 75(2) of the new LCP.
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of connections. A third group expressed their doubts in the system, finding that
the courts base appointments on no criteria besides calculations of the likelihood
of a particular lawyer to appeal or challenge the court’s decision. They opine that
court presidents typically appoint lawyers of their acquaintance or lawyers who
will not “create problems.”8

Overall, legal practitioners seem satisfied with the system of appointment as
they believe that those who need legal assistance receive it on time and that
each courts possesses a list of attorneys who may be appointed ex-officio.

With the introduction of a more active role for the defense and the prosecution
and the suppression of the investigating judge in the new LCP, most practitioners
agree that ex-officio lawyers (or lawyers in general) will face a major issue with
caseload vis a vis the new investigative tasks. One of them thought the workload
will multiply twenty fold compared to the current. A number of them however,
disagreed, anticipating that the burden of the investigation would fall upon the
prosecutor rather than the lawyer.

An important concern of the first group is the payment of ex-officio lawyers - they
question whether there will be financial incentives associated with the completion
of the additional investigative tasks. Court budget may not be increased propor-
tionally to allow adequate and on time payment of the ex-officio defense expenses.

Budget and financing
Most legal practitioners do not have information on the portion of annual court
budget which is allocated or spent for ex-officio defense costs.

In 2009, the Judicial Branch's overall budget amounted to 27,060,261.00 Euros.?’
The budget encompassing legal aid (including ex-officio appointments of attor-
neys), expert witnesses and other court expenses equalled 1,772,655.00 Euros.
The budget dedicated to ex-officio appointments of attorneys in criminal cases
was of 341,861.00 Euros.®

8 Usually, respondents used this term to allude to ex-officio lawyers who chose not to appeal
decision rendered against their clients.

8 This budget serves for two programs: Court administration and the Academy for Training of
Judges and Prosecutors.

8 See Macedonia's Response to the CEPEJ Survey, responses to questions 13, 14 and 15 (2010), available
at http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2010/2010_FYROM.pdf. A certain
inconsistency in the figures provided to the Survey needs to be underlined. In question 13, a
comment states that the exact budget allocated to legal aid cannot be identified as it cannot be
differentiated from that of other court expenses such as the fees paid to witness experts. However,
the response to question 14 provides the exact annual public budget for legal aid in criminal cases.
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The remaining figures we were able to collect are those of the 2009 ex-officio de-
fense costs for Basic Court Skopje 1 which amounted to 8.768.851 Denars (ap-
proximately 142, 671.00 Euros). The budget for 2011 is planned to be 9.126.000
Denars (approximately 148, 482. 00 Euros).

Conditions of eligibility

Although the possibility of free legal assistance is welcomed, the question arises as
to which criteria are taken into account to assess the defendant’s property condi-
tion. According to the wording of the 2005 law, the accused’s property status should
be low to the point where there are no resources to bear the defence expenses.

The practitioners were unable to provide a clear picture of legal criteria required
for free legal counsel. A number of them thought that property ownership can be
assessed through various criteria, including the lack of deeds of property on a
person’s name issued by the cadastre, a certificate of unemployment, documents
ascertaining a person’s access to social benefits, etc. However, it does not appear
that a clear quantitative or qualitative threshold has been identified to determine
the potential beneficiaries to free legal representation. Also, the expression “in
the interest of justice” used in Article 70 of the new LCP created mixed feelings
among the respondents — some think the vagueness of this expression leaves too
much room for interpretation. It's important to note that the new LCP has a
wording similar to that of the European Convention and its jurisprudence as
regards indigent defence. The provision of court-appointed lawyer to indigent
defendants in cases where mandatory defense is not applicable needs to satisfy
the requirement dictated by the interest of justice, as under the Convention. The
LCP provisions go further by indicating that the interest of justice will be assessed
based on two elements in particular: the seriousness of the offence and the com-
plexity of the case.

More specifically, according to the new LCP legal assistance for indigent people is
provided at the court’s expense for crimes which draw a punishment of at least
one year imprisonment if the defendant’s “property condition does not allow him
to bear the defence expenses.”®

The exact meaning or a detailed breakdown of what the expression above means

is debatable. Some of the practitioners we interviewed believe that the court is
in position to assess indigence on bases of factors such as possession of immovable

8 See Article 67 (1) of the 2005 LCP.
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property attested by a cadastre certification, certificate that indicates award of
social benefits, employment status (or the lack of it certified) and finally, docu-
ments issued by the Internal Revenue Bureau to confirm that recipient falls under
the category of individuals receiving a lower income. All these would be required
by the court to determine whether the financial status of an applicant warrants
for the appointment of an ex-officio counsel.

A number of interviewees however took the opposite view finding that the legal
criterion is not clear and other supplementary tests are needed to clarify them,
including secondary legislation from the Ministry of Justice or the Ministry of
Labour and Social Policies.

As regards the criterion of ‘interest of justice’ introduced by the new law, the ma-
jority of respondents declared that awarding free legal assistance to a defendant
based on the interest of justice” was a criterion clear enough, especially because
the term “interest of justice” was supplemented in the body of the law by a refer-
ence to the seriousness of the criminal offence and the complexity of the case.

Remedy against decision of refusal of free legal aid and withdrawal of aid

There is no specific provision on appealing a ruling of the Court President to ap-
point an ex-officio attorney. Therefore, the general rule for appealing procedural
rulings from Articles 408-413 from the 2005 LCP applies. The defendant can ap-
peal a ruling which rejects his request for free legal aid to the higher Court within
three days.

2.1.2. INTERNATIONAL AND COMPARATIVE MODELS
= European Convention for Human Rights and the Court’s practice

Article 6 (3) (c) of the European Convention states that: “[e]veryone charged with
a criminal offence has the following minimum rights: ... to defend himself in
person or through legal assistance of his own choosing or, if he has not sufficient
means to pay for legal assistance, to be given it free when the interests of justice
so require.”



ENSURING THE RIGHT TO LEGAL COUNSEL 47

The right to free legal assistance is subject to the fulfilment of two cumulative
conditions: that the individual is incapable to pay for his legal fees and that the
interests of justice require that he is provided with free legal assistance.”

With regard to the first condition, neither the Convention nor the Court’s ju-
risprudence has provided exact indications as to what constituted “sufficient
means”, deliberately leaving this matter to national jurisdictions, as economical
standards in each of the contracting states necessarily differ. Furthermore, the
Court has recognized that certain elements could constitute a body of evidence
towards establishing the indigence of an individual, such as official certificates
or statements presenting the financial situation of the applicant to legal aid.”

With respect to the second condition, the Court has used the following criteria to

determine whether “the interest of justice” required in a particular case the pro-

vision of free legal assistance: seriousness of the offence, complexity of the case

and personal situation of the defendant. In the case of Quaranta v. Switzerland,

the Court ruled that the defendant needed to be provided free legal assistance

given that:

= he could have been sentenced to a three-year imprisonment term which qual-
ifies as a serious offence;

= one of the legal grounds raised during the trial presented particularly difficult
legal issues which demonstrated that the case was complex;

= and because the defendant was a regular and long-term drug user coming
from an underprivileged background who could not have been able to present
his defense in an adequate way should he not be assisted with a lawyer.??

Additionally, the European Court has ruled that the right to free legal assistance,
as the others guaranteed under the Convention are not “theoretical or illusory but
rights that are practical and effective; this is particularly so of the rights of the
defence in view of the prominent place held in a democratic society by the right to a
fair trial, from which they derive ... Indeed, the Court has condemned state authorities
when they did not provide effective legal assistance, the mere nomination of an

% See ECtHR Judgment, Pakelli v Germany, 25 April 1983, para. 31, where the Court clarified
the relation between the two conditions regarding the provision of free legal assistance
under article 6 (3) c: “Accordingly, a “person charged with a criminal offence” who does not
wish to defend himself in person must be able to have recourse to legal assistance of his own
choosing; if he does not have sufficient means to pay for such assistance, he is entitled under
the Convention to be given it free when the interests of justice so require.” See also supra,
Artico v Italy, para. 34.

1 See supra ECtHR Judgment, Pakelli v Germany, para. 34.

92 See ECtHR Judgment, Quaranta v. Switzerland, 24 May 1991.
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attorney who did not actually work for the defense of an individual, should not be
considered effective legal assistance. Failing to replace the unavailable attorney as-
signed was tantamount to a breach of Article 6-3-¢."%

Further on the right to assistance of a counsel, the ICCPR provides that “fi]n the
determination of any criminal charge against him, everyone shall be entitled to the
following minimum guarantees, in full equality: [...] to have legal assistance assigned

to

him, in any case where the interests of justice so require, and without payment by

him in any such case if he does not have sufficient means to pay for it”.** This
particular provision has been further explained by the Human Rights Committee
in the following manner:

93

94
95

“It]he availability or absence of legal assistance often determines whether or not a
person can access the relevant proceedings or participate in them in a meaningful
way. While article 14 explicitly addresses the guarantee of legal assistance in crim-
inal proceedings in paragraph 3 (d), States are encouraged to provide free legal aid
in other cases, for individuals who do not have sufficient means to pay for it. In
some cases, they may even be obliged to do so. For instance, where a person sen-
tenced to death seeks available constitutional review of irregularities in a criminal
trial but does not have sufficient means to meet the costs of legal assistance in
order to pursue such remedy, the State is obliged to provide legal assistance in ac-
cordance with article 14, paragraph 1, in conjunction with the right to an effective
remedy as enshrined in article 2, paragraph 3 of the Covenant [...] Similarly, the im-
position of fees on the parties to proceedings that would de facto prevent their ac-
cess to justice might give rise to issues under article 14, paragraph 1[...]"

See supra ECtHR Judgment, Artico v Italy, para. 33: “The Court recalls that the Convention
is intended to guarantee not rights that are theoretical or illusory but rights that are prac-
tical and effective; this is particularly so of the rights of the defence in view of the prominent
place held in a democratic society by the right to a fair trial, from which they derive (see the
Airey judgment of 9 October 1979, Series A no. 32, pp. 12-13, par. 24, and paragraph 32
above). As the Commission’s Delegates correctly emphasised, Article 6 par. 3 (c) (art. 6-3-c)
speaks of “assistance” and not of “nomination”. Again, mere nomination does not ensure ef-
fective assistance since the lawyer appointed for legal aid purposes may die, fall seriously
ill, be prevented for a protracted period from acting or shirk his duties. If they are notified
of the situation, the authorities must either replace him or cause him to fulfil his obligations.
Adoption of the Government’s restrictive interpretation would lead to results that are un-
reasonable and incompatible with both the wording of sub-paragraph (c) (art. 6-3-c) and the
structure of Article 6 (art. 6) taken as a whole; in many instances free legal assistance might
prove to be worthless”.

See Article 14 (3) d of the ICCPR.

See CCPR 32[90] on art.14, para.10-11.
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Highlights of the Croatian model

Where the circumstances warrant the application of mandatory defense rules
that an accused (regardless of whether or not indigent) who has failed to hire
or is without defense counsel, will be appointed an ex officio attorney. The ex-
officio attorney is appointed by the President of the Court upon proposal of
the Court and the Prosecutor. The President of the Court appoints the ex-offi-
cio attorneys from the list of attorneys available to the court (and practicing
within its territorial jurisdiction). The order of the list is followed. However, the
war crimes cases are attended to by a list of ex-officio attorneys which is pre-
pared in cooperation with the Bar Association and is on volunteering basis. The
list is designed to indicate whether each attorney has relevant experience. It's
interesting to note that most volunteers tend to be younger and eager to gain
experience, develop their professional reputation in the field and benefit from
the Judicial Academy’s training on the IHL and other special criminal law topics.
No appeal is allowed against a decision to appoint an attorney ex-officio.

A court-appointed attorney may only be released from this duty for justified
reasons. However, many practitioners with solid experience are reluctant to
take ex-officio cases and excuse themselves through tight and conflicting
schedules. Consequently court-appointments are mostly awarded to young and
relatively inexperienced attorneys. Additionally, in appointing an ex-officio at-
torney, Court Presidents follow strictly the order while paying little or no at-
tention to the specific experience which a case may require.

Where the conditions for mandatory defense are not met, ex-officio attorneys
can be appointed to indigent accused upon request, if special circumstances
warrant. In those cases, an ex-officio attorney can be appointed only after the
indictment has been filed and only for criminal acts entailing imprisonment of
five or more years. The Presiding Judge of the panel or a single judge may review
the proposal but the formal appointment is done only by a decision of the Pres-
ident of Court. No appeal is allowed against the ruling rejecting a request to ap-
point a free legal counsel.
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The Law on Attorneys additionally grants free legal assistance to victims of the
‘Homeland War’ and other socially vulnerable persons who wish to exercise their
rights in these two domains.

An ongoing debate surrounds the fees paid to court-assigned lawyers. According
to Article 18 §2 of the Attorneys Law, the Croatian Ministry of Justice is in charge
of regulating the fees for ex-officio appointments. In 2004 the Ministry issued a
Rulebook on the applicable fees? which states that ex-officio lawyers will receive
30 points for representing a client in trials involving criminal offences punishable
with more than eight years of imprisonment (1 point equals 10 HRK equal to 1,5
EUR). Provision of legal counsel in proceedings involving criminal offences pun-
ishable with a fine or up to three years imprisonment accounts for 10 points per
hour per day of hearing. Since the Bar Association Tariff enacted in 20097 (which
sets the minimum fees for submissions drafted by attorneys) awards 400 points
for the same service, it means that ex-officio defence counsels in reality receive
less than 10 percent of the Bar-regulated regular fee. The 2009 Bar Association
Tariff? foresees a payment of 50 percent of the regular fee for the ex-officio
lawyers. At the same time, because the Ministry of Justice’s Rulebook is still in
force, when deciding on the amount to be granted for the ex-officio defense,
the courts continue to refer to the old tariff.

The President of Court can dismiss a court-appointed attorney if he/she is
found to have been unprofessional. The court will appoint another ex-officio
attorney and the Bar Association will be informed of the dismissal. Disciplinary
proceedings conducted before the Bar Association are closed to the public. Al-
though a few disciplinary cases were covered by the media, none of them in-
volved ex-officio attorneys but rather privately engaged attorneys.

American model: the Public Defender Office

The USA is reputed for its model to provide legal aid to the poor. The right to counsel at
the state’s expenses for indigent defendants has been recognized as a constitutional right
under the Sixth Amendment by the Supreme Court Gideon v. Wainwright case in 1963.%

96
97

98
99

See MoJ Rulebook on fees for ex-officio appointed lawyers, dated 29 December 2004.

See Bar Tariff for fees and awards for work of attorneys, Official Gazette 148/09, dated 11
December 2009.

See supra, Bar Tariff for fees and awards for work of attorneys.

See Gideon v. Wainwright, 372 U.S. 335 (1963) which rules that any person accused of a crime
for which imprisonment is foreseen is entitled to the assistance of a defence counsel.
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In the aftermath of Gideon, numerous programs supporting the defence of the
indigents were created countrywide, especially in criminal matters. As the con-
viction that the poor need to be assisted in courts and legal procedures at the
state’s expenses gained its way, one particular solution and model has emerged
and was reproduced in all states of the country, the public defender office (PDO).

The nature and system of legal aid

The substance of indigent defence through Public Defender Programs (PDP) is to
assist defendants who cannot cover for their legal defence at the state’s expenses,
so that the indigent does not have to disburse anything.

The federal nature of the administrative and legal structure of American institu-
tions has had a decisive impact on the way legal aid to indigent people is provided.
Indeed, the organization of legal aid for poor defendants is as varied as there are
states in the country. The main systems of defence of indigents can be identified
as the public defender model, the assigned counsel model, and the contract-
service model:
“The assigned-counsel system involves assigning individual criminal cases to private
attorneys on a systematic or ad hoc basis. The contract-service system delivers legal
services through a government contract with an attorney, group of attorneys, bar
association, or some other entity. Public-defender programs on the local or federal
level have full staff attorneys and support personnel who provide defence services
to indigent criminal defendants.”%

Because of efficiency and administrative reasons, but also due to the federal
character of the organization of indigent aid, most states usually combine several
models to provide legal assistance.'”! For instance, in the state of New Hampshire,
the established public defender office will primarily be assigned criminal cases
involving indigent defense whereas attorneys who are under contract-service with
the state and assigned counsels on ad hoc basis are respectively second and third
options.’®? Although the two other models might be addressed when necessity

100 See Careers in Indigent Defense, A Quick Guide to Public Defender Programs, Lisa D. Williams
and Glen G. Rice, 2006, President and Fellows of Harvard College.

101 See Robert L. Spangenberg and Marea L. Beeman, “Indigent Defense Systems in the United
States,” 58 Law and Contemporary Problems 31, (Duke University School of Law, Winter 1995).

102 See Section 604-A:2 Il of the New Hampshire Statutes, available at
http://www.gencourt.state.nh.us/rsa/html/NHTOC/NHTOC-LIX.htm .

103 See supra, Careers in Indigent Defense, A Quick Guide to Public Defender Programs; Special
Report on State Public Defender Programs 2007, Lynn Langton and Donald Farole, Jr., Ph.D.,
September 2010, U.S. Department of Justice, Office of Justice Programs, Bureau of Justice
Statistics, NCJ 228229.
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commends, the public defender program will be the focus of the present study.
Public defender programs are to be found at federal, state or county level.!?

The Office of the Federal Public Defender provides defense services in federal
criminal cases to individuals who are financially unable to obtain adequate
representation. Fifty-eight Public Defender Organizations (PDOs) have been es-
tablished to serve 66 of the 94 federal judicial districts. The staff of the Federal
Public Defender, which consists of attorneys, investigators, and other support
staff, all are full-time federal employees.’®* All attorneys hired are well experienced.

Apart from the PDOs, there have been fifteen Community Defender Organizations
(CDO). CDOs are non-profit legal service organizations usually operating under
the supervision of a board of directors and often as a branch of a state public de-
fender or legal services organization.

Also, federal criminal cases are often handled by private panels of attorneys.
Where there are no PDOs and CDOs, the private panels of attorneys handle all of
the appointments and are compensated on a case-by-case basis.

Federal programs are responsible for federal offenses whereas state and county
programs deal with state offenses. All 50 states of the country possess Public De-
fender programs (PDPs).1% The federal political system allows the states complete
liberty to organize the provision of legal aid at the state level. Accordingly, while
some states establish state PDOs, others have counties establish PDOs with
specific jurisdictions. 1

The scope of cases dealt with by defender organizations move from misdemeanors,
felonies committed by adults or minors, at state or federal level, child custody,
committal to psychiatric institutions, etc. Special programs ensure adequate legal
defense in capital cases.'’”” Some PDPs focus on appellate cases.

Misdemeanor and ordinance violations accounted for the largest share (43%) of
cases received by public defender programs and fifteen state programs exceeded

104 Lisa D. Williams, Esq. and Glen G. Rice, Bernard Koteen Office of Public Interest Advising,
Harvard Law School Paper entitled: “Careers in Indigent Defence”, published by President
and Fellows of Harvard College, 2006, p.6.

105 See supra, Special Report on State Public Defender Programs 2007, p 1.

106 For a map of the states under both systems, see supra, Special Report on State Public Defender
Programs 2007, p 1. Also see: Census of Public Defender Programs, 2007, Special report, Bureau
of Justice Statistics, US Department of Justice, September 2010, NCJ 228229, p.2.

107 For more details, see supra Careers in Indigent Defence, A Quick Guide to Public Defender Programs.

108 Census of Public Defender Programs, 2007, Special report, Bureau of Justice Statistics, US
Department of Justice, September 2010, NCJ 228229, p.1
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the maximum recommended number of felony and misdemeanor cases per at-
torney.!% The state programs employed a median of 163 litigating attorneys per
state and they employed about one investigator for every six full-time equivalent
(FTE) litigating attorneys in 2007.1% State public defender programs reported a
median of about 2 managerial attorneys to supervise ten assistant public defenders
and in 2007 nearly 3,000 employees provided support to attorneys in state public
defender programs.'1

Moreover, fifteen state public defender programs had caseload or workload limits,
the authority to refuse cases or both and fifteen of the 19 reporting state programs
exceeded the maximum recommended limit of felony or misdemeanor cases per
attorney.!!!

Budget and financing

The source of financing public defender programs derive mostly from public budg-
ets, whether local, state for state PDPs or federal for federal PDPs. State PDPs
are either fully supported by State budget when the program is state-wide or ad-
ministered on county funds, or by a mix of county and state funds. According to
the Special Report about the Census of Public Defender Office done in 2007
state programs spent about 14 percent of total state expenditure for all judicial
and legal functions in 2007.1*2 A median of 15 percent of state’s legal and judicial
direct expenditures went to public defender programs.'3

The CDOs are funded for the most part by grants from the Federal Judicial Con-
ference, although some are paid on a case-by-case basis. They vary in size and
their compensation is not part of the federal system, as is the case with the
Federal PDOs.

Certain PDPs require the beneficiary of indigent defence to contribute to the
system which ensured that he was properly defended. These contributions take
the form of recoupment, promissory notes and application fees. Sometimes,
several of these fees will be required in the same procedure. The main distinction
between these three forms of contribution is the point at which payment is as-

109 |bid., p.1

110 |bid, p.14.

11 |bid, p.12

112 Census of Public Defender Programs, 2007, Special report, Bureau of Justice Statistics, US
Department of Justice, September 2010, NCJ 228229, p.1

113 Census of Public Defender Programs, 2007, Special report, Bureau of Justice Statistics, US
Department of Justice, September 2010, NCJ 228229, p.5.
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sessed. Namely, while application fees are imposed at the outset of proceedings,
promissory notes are assessed at various points throughout a case whereas re-
coupment is levied at the conclusion of a case. The size of the assessment differs
too: application fee assessments are typically nominal, fixed sums ranging from
$10 to $200, while promissory notes, based on how much individuals are likely to
be able to contribute, generally require larger amounts. Recoupment charges
usually reflect the cost of the representation provided. Critics to the principle of
charging indigents for their defense hinge on the concern that it might discourage
potential request for legal aid and encourage self-representation, among other
disadvantages.'*

Conditions of eligibility

Prior to applying for legal aid a client in US has to be found indigent either by the

court or the public defender’s office as stipulated by the statute. In many states

each individual office is free to promulgate its own criteria for determining indi-

gence.'’> Most frequently, the eligibility for appointment of counsel includes a

comprehensive plan which contains applicable rules and procedures for the de-

termination of eligibility for the appointment of counsel at public expense, and

pays special attentions to the following provisions and/or situations of the client:

= Substantial Hardship;

= Ability to Post Bail;

= Employment (income level);

= Receipt of public assistance;

= Sworn application;

= Debt level;

= Federal poverty guidelines;

= Residence in public institutions (such as public mental health institutions or a
correctional institutions);

= Judge's discretion;

= Unsworn application; and

= other.

Counsel will not be denied to any person merely because the person is employed.!'

114 See supra, Public Defender Application Fees: 2001 Update p.3. See also for a review of the
legal practice before state and federal courts, Constitutional Law: Recoupment of Defense
Costs from Indigents, Hood, Michael D., 14 Washburn L.J. 146 (1975).

115 The Spangenberg Group, Determination of Eligibility for Public Defence, May 2002, p.2.

116 Census of Public Defender Programs, 2007, Special report, Bureau of Justice Statistics, US
Department of Justice, September 2010, NCJ 228229, p.6.
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The determination of eligibility for the appointment of counsel includes estimation
as to the costs of retaining private counsel and a determination as to whether
the person’s disposable income and liquid assets are adequate to cover the costs
of retaining private counsel. The determination of the costs of retaining private
counsel is typically based upon the nature of the criminal charge, the anticipated
complexity of the defense, the estimated cost of presenting a legal defense, and
the fees charged by lawyers in the community for providing defense services in
similar cases. Often many offices apply general norms such as “if client cannot
make bail he/she will be deemed indigent”, which tend to be inconsistent and not
always uniformly applied.*’

Remedy against decision of refusal of free legal aid and withdrawal of aid

In most states defendants are not entitled to choose a court-appointed lawyer. If
unsatisfied with the representation, a defendant can ask for a new court-appointed
attorney. In New Hampshire for example, a defendant can ask the current public
defender to file a motion to withdraw from the case, ask the Public Defender
Office to get new appointment for the case and finally, ask the judge for a hearing
to discharge his/her court-appointed counsel. Once the attorney files a motion
to withdraw from the case, the court will hold a hearing to decide whether the
attorney may withdraw. The client may also be required to explain the need for a
new public defender. Many US states’ rules of professional conduct allow attorneys
to withdraw if there's a fundamental disagreement between the attorney and the
client. The judge of the case is the ultimate authority. Where such a request is
denied by the judge, the defendant must either keep the appointed counsel or
represent him/herself.

Determination of eligibility for public defense is made by defenders, contractors
for services, assigned counsel, a neutral screening agency, or by the court. When
the eligibility determination is not made by the court, confidentiality is maintained
and the determination is subject to review by a court at the request of a person
found to be ineligible. A questionnaire is used to determine the nature and extend
of the financial resources available for obtaining representation. If at any subse-
quent stage of the proceedings new information concerning eligibility becomes
available, eligibility should be re-determined.!®

117 The Spangenberg Group, Determination of Eligibility for Public Defence, May 2002, p.2.

118 The Spangenberg Group, Determination of Eligibility for Public Defence, May 2002, p.3, Stan-
dard 5-7.3 of the American Bar Association Standards for Criminal Justice Providing Defense
Services.
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Reforming the system/problems

There are indications that the US justice system needs urgently to address how it
responds to the increased requirements of public defense attorneys. Earlier this
year it was reported that over 80 percent of the accused cannot afford to hire a
defense team from private funds, and in this case the State is expected to provide
a competent attorney to represent them. Since the level of demand for free
legal aid in the USA has risen significantly over the last couple of years, it has be-
come impossible for many US states to provide lawyers with the right level of
qualifications and/or interest i.e. incentives. As a result the lack of equal access
to justice has become a critical issue.!”® The most dire needs are seen in the juvenile
justice system, for reasons related to lack of effective communication to defendants
as well as lack of well trained and adequate attorneys for indigent defense.

To address these problems a new initiative called Access to Justice Initiative (AJI)
has been launched on March 1, 2010 aiming to restore the balance between cases
requiring indigent defense and the numbers of attorneys available to provide this
service.!?! This development has received substantive support by the US Attorney
General Eric Holder. Several programs related to AJl are already taking place across
the country. One initiative supports three-year fellowships in which individuals
receive training to begin work as criminal defense lawyers in the areas that are the
most in need.!?? Other programs launched aim to improve the understanding of the
system by defendants and citizens in general.!?® Moreover, while there is growing
need of pro bono attorneys and as the economic crisis has necessitated that big
law firms delay recruitment of legal students and support them on one-year work
placements within state institutions,? unexpectedly, many of these individuals
chose not to return to the private market, drawn by the appeal of serving their
communities and guaranteeing the effectiveness of justice for the underprivileged.'>

119 Tiffany Fortney Edwards, Effectius: “The Indigent Defense Crisis in the United States, Effec-
tius Newsletter, Issue 8, 2010, p.1. Justice Department To Launch Indigent Defense Program.
NPR. February 26, 2010. http://www.npr.org/templates/story/story.php?storyld=124094017

120 1bid, p.1

121 |bid, p.1.

122 Tiffany Fortney Edwards, Effectius: “The Indigent Defense Crisis in the United States, Effec-
tius Newsletter, Issue 8, 2010, p.2.

133 | aurie Robinson. American Bar Association. National Public Defender Symposium Dinner.
Thursday, May 20, 2010, Knoxville, TN.
http://www.ojp.usdoj.gov/newsroom/speeches/2010/10_0520lrobinson.htm

124 ] jsa Faye Petak. Young Lawyers Turn to Public Service. New York Times. August 19, 2010.
http://www.nytimes.com/2010/08/20/us/20defer.html?_r=1&hp

125 Tiffany Fortney Edwards, Effectius: “The Indigent Defense Crisis in the United States, Effec-
tius Newsletter, Issue 8, 2010, p.2.

126 |bid, p.3
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Meanwhile, the new Access to Justice Initiative also aims at promoting an exchange
with foreign justice ministries to create more impartial systems, and through
sharing best practices is trying to complement this US initiative and others like it
throughout the world.'?

However, the situation is further complicated with the fact that the attorneys
who are provided to the poor, often cannot represent their clients properly due
to insufficient resources and inadequate oversight - that is, without the building
blocks of a well-functioning public defender system, the type of system set forth
in the ten principles of the American Bar Association. The US Attorney General
Eric Holder outlined that efforts should be focused in three major areas: dialogue
among the people in the business, awareness of the full extent of the problems
and challenges and the expansion of the role of public defenders to find solutions
beyond the courtrooms and shaping policies to empower communities.

= The French model

Unlike the United States, France possesses a uniform system in granting free legal

aid. Although the legal aid system described in the following paragraphs is managed

by different local actors, it remains uniform in its functioning throughout the

country. Since 1991, the French legal system offers legal aid to its citizens and

those on its territory in need of legal assistance. Legal aid in the French model is

a general principle covering different rights. Namely, it includes:

= Legal aid proper: financial aid for court proceedings and out-of-court settlement
proceedings;

= Aid towards advocates’ fees in criminal proceedings which are an alternative
to prosecution (settlement and mediation), legal assistance to those held by
the police for questioning, and for disciplinary proceedings in prisons; and

= Access to the law (information, guidance, free legal consultation).!’

The current legal aid system is described and regulated in the Legal Aid Law of 10
July 1991'% and the Decree of 19 December 1991

127 See Presentation of the French legal aid scheme, European Judicial Network in Civil and
Commercial Matters, available at http://ec.europa.eu/civiljustice/legal_aid/legal_aid_fra_en.htmi2.

128 See French Legal Aid Law (Loi n°91-647 du 10 juillet 1991 relative a l'aide juridique)

129 See French Decree on Legal Aid (Décret n°91-1266 du 19 décembre 1991 portant application
de la loi n® 91-647 du 10 juillet 1991 relative a l'aide juridique).

130 For more detailed information on legal aid scheme in France, see the Presentation on legal
aid on the website of Services Public (available in French language at http://vosdroits.ser-
vice-public.fr/F18074.xhtml).
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System of legal aid in France®

This study focuses on the legal aid proper which is meant as the financial aid
granted to individuals with low income by the state to cover justice fees in full or
in part (attorney’s fees, enforcement agents and experts’ fees, etc.) When an indivi-
dual cannot find a lawyer the legal aid bureau will appoint one for him. Legal aid
is available in all type of judicial proceedings whether in a litigation or transactional
phase (out-of-court transactions), in civil, criminal or administrative cases.!

Legal aid benefits can be full or partial, i.e. the State can either take charge for all
expenses related to the legal proceedings or only parts of them, while the benefi-
ciary retains the responsibility over the rest of them.'3? Partial legal aid represents
a certain percentage of the expenses which will be covered by the state.

The following table summarizes the shares covered by the state in 2010 depending
on the applicant’s monthly revenues:'3

Monthly income between ..........cccceevereerercrerennee Share covered by legal aid
915 € or below 100%
916 € and 957 € 85%
958 € and 1.009 € 70%
1.010 € and 1.082 € 55%
1.083 € and 1.165 € 40%
1.166 € and 1.269 € 25%

The remaining fees to be paid by the beneficiary are determined with the selected
attorney through an attorney fee agreement.’** The President of the Bar needs
to receive a copy of the fee agreement within 15 days from its signature and ap-
prove it. It is the President’s responsibility to ensure that the attorney fees nego-
tiated are consistent with the beneficiary’s resources.'*

In 2008, some 886 337 individuals were provided with free legal aid including
396 992 individuals in criminal matters.'*

131 See Article 10 of the French Legal Aid Law

132 See Article 4 of the French Legal Aid Law.

133 See French Ministry of Justice Circular, Circ. JUS SADJPV, 31 December. 2009 ( BO Justice
n°2010/1 of 28 February 2010).

134 See Articles 24 and 35 of the French Legal Aid Law.

135 See Article 35 of the French Legal Aid Law.

136 See Ministére de la Justice et des Libertés, Les Chiffres-clés de la Justice 2009, page 31, avai-
lable at http://www.justice.gouv.fr/budget-et-statistiques-10054/chiffres-cles-de-la-
justice-10303/les-chiffres-cles-de-la-justice-18078.html.
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Financing free legal aid

The budget dedicated to free legal aid is part of the annual budget of the Ministry
of Justice under the label of “access to the law and to justice”. In 2010 this portion
amounted to approximately 295 Million Euros.!*” For 2008, the actual budget al-
located to legal aid amounted to approximately 306 Million Euros.*® On a micro-
level, the legal aid budget is managed by the local Bar chambers which receive a
financial allotment per year.’*

Functioning of free legal aid

Legal aid is managed and provided by the legal aid bureau at the Regional Court
or “Tribunal de Grande Instance”. The current judicial “map” contains 181 Regional
Courts™® which are in charge of handling all legal aid submissions made in all
courts that fall under their jurisdiction: District Courts or “Tribunal d'Instance”,
Administrative Courts, Labour Relations Tribunals, Court of Appeal and Adminis-
trative Court of Appeal. Specific legal aid bureaus are also set up at the Court of
Cassation; the Conseil d’Etat (the supreme administrative court) and the Refugees
Appeal Board.

Therefore, the Regional Court handles all legal aid submission in criminal matters,
receiving submissions from the Tribunal Correctionnel which tries misdemeanours,
the Cour d'Assises which tries the most serious crimes - both jurisdictions being
hosted in the premises of the Regional Court - and the Tribunal de Police which
handles offences - located within the District Court.

Conditions of eligibility to legal aid
Legal aid in the French system is subject to meeting specific requirements such
as resources, nationality and residence, and admissibility.

Resources - The French system sets very clear financial thresholds for the allocation
of legal aid. The Ministry of Justice establishes each year the applicable threshold
upon which eligibility is determined. An individual is entitled to legal aid if the av-

137 See French Public Finance Law for 2010, adopted on 30 December 2009 (LOI n° 2009-1673
du 30 décembre 2009 de finances pour 2010 (1)).

138 See Ministére de la Justice et des Libertés, Les Chiffres-clés de la Justice 2009, page 6. This
figures included other legal fees covered by legal aid such as fees for legal experts, appeal
counsels, enforcement agents, etc.

139 See Article 27 of the 1991 Legal Aid Law.

140 A reform started in 2007 will progressively decrease the number of tribunals in France, in-
cluding Regional Courts. By 2011, there will only be 158 tribunaux de grande instance as 23
will be suppressed, therefore, reducing the number of legal aid bureau at the same time. For
more information, see the French Ministry of Justice’s website on the reform of the judicial
map, available at http://www.carte-judiciaire.justice.gouv.fr/index.php.
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erage of all his resources (excluding some social benefits and family allowances)
for the previous calendar year does not surpass the ministerial threshold.*!

As of 1 January 2010 the monthly income threshold to receive legal aid in full for
a single person is 915€ and 1.372 € to benefit from partial legal aid.**? The financial
resources taken into account are employment income, rent, private income, re-
tirement benefits and alimonies of the petitioner and his or her partner and other
people of the same household.** Exceptionally, an individual whose financial re-
sources exceed the legal threshold may benefit from legal aid if his situation is of
particular interest given its subject-matter and the foreseen costs of the pro-
ceedings.’ Certain individuals such as those who benefit from the National Sol-
idarity Fund or to the Occupational Integration Minimum Income and those who
have been victims of the most serious offences (ex: torture and barbaric acts,
etc.) are relieved from substantiating their financial situation.#®

Nationality and residence - Only French nationals, citizens of the European Union
or foreign nationals residing on regular and lawful basis in France are entitled to
free legal aid.* Exceptionally, French law affords free legal aid to foreign nationals
who are minors, witnesses, under investigation, charged, accused, convicted or
injured parties in a criminal prosecution, or where the procedural steps involved
require entry and stay in France regardless of the residency condition.*’

Admissibility — Admissibility of the legal claim constitutes a condition for allo-
cation of legal aid. As such, procedural steps which are manifestly inadmissible or
devoid of substance will not be supported by legal aid. However, defendants, in-
dividuals bearing civil responsibility, witnesses, individuals under investigation or
individuals convicted need not prove that their claim is admissible.'*

Remedy against the decision of refusal for legal aid and withdrawal of legal aid
When a petitioner’s request for legal aid is rejected s/he may ask the legal aid bu-
reau to review its decision if the refusal was motivated by his level of resources.

141 See Article 5 of the French Legal Aid Law.

142 See supra French Ministry of Justice Circular. In both cases, the limit is raised by €165 for
the first two dependants and by €104 for the third and subsequent dependants.

143 See Article 5 of the French Legal Aid Law.

144 See Article 6 of the French Legal Aid Law.

145 See Article 9-2 of the French Legal Aid Law.

146 See Article 3 of the French Legal Aid Law. Also, nationals of a State that has an international
or bilateral agreement with France giving entitlement to legal aid also qualify.

17 See Article 3 of the French Legal Aid Law.

148 See Article 7 of the French Legal Aid Law.
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Alternatively a petitioner may file a motion with the President of the respective
Regional Court.'*

Beneficiaries of legal aid have the obligation under law to report to the competent
legal aid bureau any change in their financial situation or risk total or partial
withdrawal of their legal aid benefits.’® A decision of withdrawal can be made
also if the court finds abuse of procedure or that steps taken are aimed at delaying
the proceedings.’*

Reforming the legal aid system in France

In the last few years, in the aftermath of the establishment of the 1991 legal aid
system, an increasing number of French legal practitioners have become critical
of the legal aid system’s functioning, describing it as “in crisis”.**> The main point
of contention is an increase in applications for legal aid since 2001 and therefore,
the higher cost of justice to the state.’® Several lines of thinking to shape a
possible reform have been developed focusing among others in finding ways to fi-
nance the system and identifying methods and procedures to recover wrongfully
allocated legal aid payments.”> A controversial option is being considered —
charging a contribution fee to the beneficiary of legal aid for some legal procedures
— a solution contrary to the very principle of legal aid, say critic. According to
that option, oral pleading fees, presently amounting to 8,84€ per oral pleading,
would be paid by a legal aid beneficiary in order to receive some contribution to
this public service and deter abusive practices.’>

= International criminal jurisdiction model: the example of the ICTY

Because of the need to safeguard the rights of the defence, especially in pro-
ceedings involving some of the most serious crimes, international criminal tribunals

149 See Article 22 of the French Legal Aid Law.

150 See Article 50 of the French Legal Aid Law.

151 See Article 50 of the French Legal Aid Law.

152 See the 2007 Informatory Report on legal aid in France prepared by Senator, Mr. Roland du
Luart, available in French language at http://www.senat.fr/rap/r07-023/r07-0231.pdf

153 For more information on the state of the legal aid system in France, see supra the 2007 In-
formatory Report on legal aid in France.

14 See the draft Law on the Modernization of regulated judicial and legal professions submitted
to the French Parliament on 13 July 2010 and currently under discussion. See also the Report
on Legal Professions commissioned by the President of the Republic, prepared by the Darrois
Commission led by Mr. Jean-Michel Darrois, March 2009.

155 See Article 41 of the draft Law on public finances for 2011, currently under discussion at
the French Parliament (available in French language at http://www.assemblee-
nationale.fr/13/projets/pl2824.asp)
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such as the ICTY have established a detailed scheme to support legal aid for indi-
gent defendants. ICTY’s example is also the most appropriate because by virtue
of being the oldest of such courts to develop a legal aid system, it has also devel-
oped the most sophisticated legal aid program. The following section is dedicated
to ICTY’s legal aid for indigent defendants.

Scope of the legal aid

Under the legal aid program established within the ICTY, a suspect or an accused
who is unable to afford the services of a legal counsel is entitled to counsel paid
in full or in part by the Tribunal.>

The Tribunal covers essentially two types of fees: the remuneration of counsels
and defense team members and expenses related to case preparation. The remu-
neration of the legal counsel covers: “preparing and presenting the defence case,
including reviewing the indictment, the supporting materials and all other docu-
ments provided by the prosecution or gathered through defence investigation,
filing motions, interviewing witnesses, research, and arguing the case in court.”*”’

Under the legal aid program, the Tribunal also covers fees related to the defense
case preparation such as the production of evidence, expert reports, the hiring
of temporary consultants, transport and accommodation of witness, etc.!>

Financing legal aid
ICTY’s legal aid scheme is covered by the tribunal’s own budget. It represents ap-
proximately 11% of the yearly budget, i.e. for 2010, about 16,5 million USD.**

Functioning of the legal aid system

Legal aid is managed by the Tribunal’s Registry Office for Legal Aid and Detention
matters (OLAD) which is responsible for determining whether an accused is entitled
to complete or partial legal aid. To enable these operations, the Registry has
within its ranks financial investigators in charge of ascertaining the real financial
situation of the defendant. The elements taken into account by the Registry to
reach a decision over the indigence of a defendant are “means of all kinds of

156 See Article 6 of the Directive on the Assignment of Defence Counsel (Directive no. 1/94) as
amended on 29 June 2009 (available at http://www.icty.org/sections/LegalLibrary/Defence).

157 See the Presentation of legal aid scheme on the ICTY website at http://www.icty.org/sid/163.

158 See Article 23 (B) of the Directive on the Assignment of Defence Counsel (Directive no. 1/94)
as amended on 29 June 2009.

19 Calculation based on the ICTY bi-annual budget for 2010-2011 amounting to USD
301.895.900,00, see the presentation of the cost of justice on the ICTY website at
http://www.icty.org/sid/325.



ENSURING THE RIGHT TO LEGAL COUNSEL 63

which the suspect or accused has direct or indirect enjoyment or freely disposes,
including but not limited to direct income, bank accounts, real or personal prop-
erty, pensions, and stocks, bonds, or other assets held, but excluding any family
or social benefits to which he may be entitled.”*° The Registry examines also any
assets in possession of a defendant’s spouse or other members of the household.
Another set of factors which the Registry uses to examine the extent to which
the defendant should be granted legal aid relates to the complexity of the case,
such as “the accused’s position within the political or military hierarchy; the num-
ber and nature of counts in the indictment; the number and type of witnesses
and documents involved; whether the case involves crimes committed in a number
of municipalities; and the novelty and complexity of legal and factual arguments
the case will deal with".16!

Remedy against decision of refusal of legal aid

A defendant who was refused legal aid can appeal the Registrar’s decision within
fifteen days after the notification of a refusal by filing a motion for review before
the President of the Tribunal if he is still a suspect or before the Chamber if he is
an accused.'®?

Withdrawal of legal aid

If the Registrar establishes that the defendant has the means to pay for his
defence either because his situation has changed or he did not fully disclose his
financial situation legal aid may be withdrawn for that particular defendant/ac-
cused. The Court can proceed with recovering any incurred fees.'¢3

Abuses in the legal aid system

The system of legal aid as established by the Tribunal has suffered some cases of
fraud. One of the most compelling instances was the case of Zoran Zigi¢, a Bosnian
Serb sentenced to 25 years of prison for violation of the customs of war and
crimes against humanity. Zigi¢ elaborated a scheme of “fee-splitting” with his
counsels to share the legal aid lawyer’s fees. He managed to collect 175,000 USD
from the legal aid payments.'¢

160 See Article 10 of the Directive on the Assignment of Defence Counsel.

161 See Paragraph 22 of the Defense Counsel- Pre-Trial Legal Aid Policy of the Tribunal’s Regis-
trar, adopted on 1 May 2006 and the Presentation of legal aid scheme on the ICTY website
at http://www.icty.org/sid/163.

162 See Article 13 of the Directive on the Assignment of Defence Counsel.

163 See Article 19 of the Directive on the Assignment of Defence Counsel.

164 See Press Release CC/ PIS/ 686-e from 8 July 2002, available at http://www.icty.org/sid/8086.
See generally David Tolbert, a Symposium: the ICTY at Ten: a Critical Assessment of the
Major Rulings of the International Criminal Tribunal over the Past Decade: the ICTY and De-
fense Counsel: A Troubled Relationship, 37 New Eng. L. Rev. 975,2003
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2.2. APPOINTMENT OF EX-OFFICIO LAWYERS
2.2.1. MACEDONIAN LAW

System of appointment of counsels

Most legal practitioners interviewed for this research were familiar with the process
of ex-officio attorney’s appointment. According to them, the investigating judges
keep a list of attorneys admitted to serve in ex-officio appointments while the
court presidents maintain one such list for the trial phase. Moreover, some of them
answered that the local Bar Association provides the courts with a list of attorneys
and the order of appointment is alphabetical. In the experience of some of the in-
terviewees the Presiding Judge of the panel does the actual appointment/selection
of the attorney, even though the President of the Court should be in charge.

Respondents were also generally satisfied with the time given to court-appointed
lawyers to prepare their case. Some added that a lawyer may always request additional
time to prepare his defense and that time is customarily allocated to that end.

As for complex crime cases, the respondents’ opinions regarding the method of
appointment of ex-officio lawyers under the 2005 LCP vary from positive to not
very functional. Another factor that directly affects the quality of the defense
provided by lawyers appointed ex-officio is that, in the opinion of some intervie-
wees, the more experienced a lawyer is, the less he is motivated to work ex-
officio. Indeed, being generally relatively busy with other cases experienced
lawyers do not find these assignments an intellectual challenge any longer.

Not only is the number of the defendants in the complex crime proceedings by de-
fault over three on an average (reportedly 72 co-defendants were charged in a case
of bribery), but each of those defendants may choose to be represented by more
than one lawyer. Respondents experienced in representing defendants in complex
crimes recall a number of instances where one accused retains several counsels.
One such example is that of eight defendants, each having at least two counsels.
Another example involved 10 - 12 lawyers representing several defendants in trial.

These circumstances require particular care on the side of the panel to conduct
the trial.
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The situation becomes more complicated where mandatory defense applies and
a particular lawyer leaves the courtroom mid trial — the absence of a defense
lawyer constitutes grounds to adjourn that hearing. To prevent further delays,
typically a presiding judge may appoint a second lawyer ex-officio — as would be
the case generally when the court finds that the privately retained lawyer is
causing unjustified delays. The rationale is that the ex-officio appointed lawyer
would follow all the trial sessions and, if necessary, be present when the privately
chosen defense attorney is not, thus allowing for normal conduct of the trial. At
the same time, this approach adds an additional burden to the court while allowing
the defense counsel no strong incentive to attend hearings and thus adhere to
basic requirements of the job.

On the other hand, coordination between defence counsels in complex crime cases
does not appear to be a major issue. However, some of the counsels who regularly
attend to complex crimes, whether by appointment or retained by a client, com-
plained that coordination is difficult as attorneys are usually too busy to coordinate
or elaborate a common defense strategy which would benefit the defendants.

Qualification of attorney and training

The 2005 LCP does not elaborate on the qualifications required for ex-officio ap-
pointed lawyers. The new LCP, on the other hand, introduces the requirement of
a five year experience after bar admission for attorneys representing defendants
in criminal proceedings liable to a minimum of 10 years of imprisonment. It is un-
clear whether this would be an experience as an attorney or other experience
upon admission to the bar.¢®

The Bar Association, a national institution of attorneys established by law, is still
in process of developing a system for continuing legal education of its members.
Currently, it would appear that only a limited number of attorneys have had the
opportunity to attend few annual training sessions organized by the Bar Associa-
tion. Other professional associations offer training in various areas of law but not
necessarily in criminal procedure. These capacities fall short of covering all 1.900
practicing attorneys in the country with qualitative continuous legal education.
Unlike the attorneys, the judges and prosecutors are continuously trained by the
Academy for training of judges and public prosecutors, which is a state funded in-
stitution.

165 See Article 71 para 5 of the new LCP which states: “ (5) For crimes that entail a prison sen-
tence of at least ten years, the defense counsel shall be an attorney with at least five years
of working experience, following the passing of the bar exam.”
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Interviewees expressed conflicting views regarding the lack of criteria in selection
of counsels taking complex crimes. While some are convinced that the absence of
criteria has not impaired the right to have an adequate defense, the opponents
believe that it did affect the quality of the defense provided. However, all the re-
spondents agree that the new criterion introduced by the new LCP is an improve-
ment. One respondent even suggested going further by requiring attorneys to be
in possession of a specialized licence before being eligible to appear in complex
crimes, especially in cases of organized crimes. Another interviewee noted the
concern of double standard with the new provision by requiring a longer experience
for lawyers than that required of judges or prosecutors handling those same cases.

On the average, respondents experienced in complex crimes stated they undertook
those cases upon having served as attorney for few years prior. One lawyer started
to take complex crimes a year and a half after admission to the Bar. It is worth
mentioning that some have noticed that more senior counsels often play the role
of adviser/mentor to more junior lawyers in complex legal and procedural matters.
Domestic legislation does not require a specialization in a field of law. Lawyers
develop their specialty in the course of their trial work and personal preferences.
All respondents who have worked as defense counsels in complex crimes are ex-
perienced in criminal law. Thus, they are specialized in practice. The courts seem
to have observed this as well: in most cases it appears that court appointed at-
torneys are chosen among those with relevant experience - a very good practice
and beneficial to the normal conduct of the trial. A large number of those inter-
viewed agreed that a defence provided by unqualified and inexperienced lawyers
is potentially damaging to a particular defendant’s case, which in turn harms not
only the procedural rights of their clients, but may also impair the whole trial, re-
quiring presiding judges to have a paternalistic approach and caution over the
defence in order to prevent any violation of procedural rights of the defendants.

Remuneration of attorneys

The Bar Association Tariff (BAT) regulates the amount of rewards and expenses
for each given legal procedure accomplished by an attorney. It also determines
the payment due to the attorneys in ex-officio appointments. According to BAT
the attorney and the party in the case can freely agree on the rewards and the
expenses but they cannot be lower than the BAT specified fees.'¢¢ All payments
are made in Macedonian Denars.'®’ It is interesting to note that where a party in
the proceedings is a foreign national (physical or legal person) and the legal doc-

166 See Article 1 (1) of the Bar Association Tariff (BAT),
167 See Article 2 of the BAT.



ENSURING THE RIGHT TO LEGAL COUNSEL 67

uments in the case involve their drafting in a foreign language the BAT stipulated
fees are double those charged to a national or involving a national language.'¢®

The client is required to compensate the attorney for the expenses related to
transport, accommodation, daily allowance and the loss of profit generated by
the absence from the office. In addition to these fees, the client needs to pay the
attorney the rewards for his work. Rewards for writing legal documents (including
in criminal procedures) are as follows:

For writing a motion to launch a procedure, to provide explanatory remarks,
to dispute a decision or motion, to answer to another motion or decision, to
request the enforcement of a decision or a title, etc., the rewards for theses
different motions vary between 1.000,00 and 3.000,00 Denars.

The reward for an attorney to draft a written agreement amounts from 1.000,00
to 2.000,00 Denars.®?

The BAT also regulates the rewards for the defense per say and representation
before a court such as the criminal court, and administrative bodies. These
acts are paid in the amount for writing the appropriate motion (between
1.000,00 to 3.000,00 Denars) plus an hourly rate (20% of the amount for the
motion) for every hour worked on the case.

Anidentical calculation is used to determine the reward for defense of a client
in criminal proceedings, visit of imprisoned client and attendance to forensic
expertise.

Motions with request involving fines up to 10.000 Denars or imprisonment up
to one year is remunerated 1.000,00 Denars; thoses involving fines from
25.001,00 Denars up to 50.000,00 Denars or imprisonment of up to five years
are rewarded 2.000,00 Denars; those related to fines above 100.001,00 Denars
or imprisonment of above ten years as well as motions prepared during the in-
vestigation phase are remunerated with 3.000,00 Denars.

Finally, the compensation for motions filed at the Constitutional Court (chal-
lenging for instance an Appellate Court decision in criminal matters) scores
the highest fee, 3.000,00 MKD.

An overwhelming majority of the practitioners interviewed were not pleased with
the fees currently applicable for court-appointment services. While familiar with
the exact amounts for compensation, they find the BAT fees extremely low to
begin with, in addition to the fact that often the courts don't even manage to
pay those minimal amounts. Some practitioners, including judges, acknowledged

168 See Article 3 of the BAT.
169 See Article 8 (3) of the BAT.
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that lawyers receive only 50 percent of the amounts foreseen in the BAT. One re-
spondent suggested BAT should be revised since the courts have trouble affording
the fees as it is in court appointed counsel services.

Some commented that the actual payment of the compensation does not occur
right away after the completion of the lawyer’s mission, nor before they start it.
Instead, payment is released six months to one year later.

Conflict of interest and disciplinary issues

Whether privately or court appointed defense counsels must avoid conflicts of
interest. The 2005 LCP allows that several defendants share the same counsel as
long as it is not to their detriment.’® The law also elaborates some incompatibilities
such as that for the victim or his spouse or relative, a witness in the case, a judge
having worked on the case to be a defense counsel.”* The new LCP adds the con-
cept of incompatibility between the function of defense counsel and co-defendant
in the same case.'’? There are some provisions for preventing conflict of interest
in the Law on Bar Association and the Attorney’s Code of Conduct.

The vast majority of interviewees confirmed that the conflict of interest has not
been an issue. One respondent commented that court-appointed lawyers are some-
times required to sign a statement confirming that they do not have a conflict of in-
terest with a judge, prosecutor or another lawyer before starting the proceedings.

The interviewees seemed satisfied with the level of cooperation between co-
counsels in the same case. This is especially true in issues of technical nature.

Most of the interviewees were unaware of disciplinary proceedings involving ex-
officio lawyers. If that were to happen, the Bar Association has full discretion to
handle it as the authority in charge of safeguarding that the services rendered by
lawyers meet ethical standards and are conducted professionally by all Bar members.

Despite the higher level of possible conflicting interests in complex crime cases,
given the larger number of defendants they generally involve, interviewees did
not report to have witnessed conflict of interests unattended. In the view of the
majority of respondents, the judge often steps in and rules to exclude a lawyer

170 See Article 64 (1) of the 2005 LCP which states that “[s]everal defendants can have a common
counsel only if it is not against the interest of their defence. [...]".

171 See Article 65 of the 2005 LCP.

172 See Article 73 of the new LCP which provides similar incompatibilities as those from the
2005 LCP and extends them to co-defendants.
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where a conflict of interest may happen because a lawyer represents more than
one defendant in a case.

2.2.2. INTERNATIONAL AND COMPARATIVE LAW
= American Model

System of appointment of counsels

As noted above, many US states have court-appointed lawyers for indigent de-
fendants facing criminal offences that could result in jail time. Qualifications vary
depending on the seriousness of the crime and the personality of the defendant (i.e.
juvenile delinquency cases and cases involving child offenders committing serious
crimes). For instance, the State of Indiana requires that appointment to serious
crimes including murder require at least three years of prior litigation experience
whereas felonies vary requiring between one to three years of prior extensive experience
in similar cases. Prior extensive experience is also required to defend juvenile offenders
especially where a child defendant is charged with murder.1”> Where the states allow
that any attorney licensed to practice law may be appointed as counsel for the accused
in any criminal case (except for capital cases), occasionally it results in attorneys who
have never tried a case or who have no criminal defence experience being appointed
to serious felony cases. This standard sets minimum thresholds for the experience
levels of appointed attorneys based upon the seriousness of the offence.

Qualification of attorneys and training

Criminal law and the defense of criminal cases require special knowledge and
training. The consequences of mistakes in defense representation can be sub-
stantial, including wrongful conviction and the loss of liberty.

The public defense function, including the selection, funding and payment of de-
fense counsel, is independent. According to the Professional Guidelines for the
provision of indigent defense, defense counsel’s ability, training, and experience
match the complexity of the case. Ideally, the same attorney continuously repre-
sents the client until completion of the case. The defense counsel is provided
with and required to attend continuing legal education and he/she is supervised
and systematically reviewed for quality and efficiency according to nationally
and locally adopted standards.'’

173 For more information, see http://www.in.gov/judiciary.pdc/docs/standards/indigent-defense-non-cap.pdf

174 The National Legal Aid and Defender Association, Performance Guidelines for Criminal De-
fence representation (1995) and the American Bar Association Standards for Criminal Justice,
Providing Defence Service (3rd ed.1992).
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Currently, continuing legal education training is provided for judges and prosecu-
tors either at the county’s expense or at no charge to the individuals through the
state Judicial Centers and/or Prosecuting Attorneys Councils. On the other hand,
specialized training provided for defense attorneys through many Public Defender
Councils come with a cost that not everyone can afford. Practitioners voice that
trainings provided to indigent defense counsels should be at least equal to that
provided to judges and prosecutors.

Remuneration of attorneys

The Federal Public Defender offices are well-funded. Lawyers employed by Federal
Public Defender offices have salaries set to match those of lawyers in the U.S. At-
torney’s office. The combination of salary, benefits and support team tends to
attract, and more importantly retain, highly qualified attorneys.

On the opposite, the median salary for entry level assistant public defenders is
46,000 USD per year (with mean years of service 9).17> The median starting salary
of an attorney with 5 years or more of experience is 54,800 USD per year and for 6
years of experience or more 60,300 USD per year.’°If they work the agency average,
about 55 hours a week, they make about 12 dollars an hour. As they say, at that
rate, it's almost impossible to put away enough money to pay off law school debt.

New hires, in many states are required to commit to three years on the job, but
many of the young lawyers find that commitment hard to keep. However, in many
states they are able to attract talented people. Keeping talented people with
that salary average is the difficult part. According to the state of Indiana Statutes
(and many others) the salaries and compensation of salaried and contractual
public defenders is substantially comparable to similar positions in the office of
the Prosecuting Attorney. However, nationwide, the level for compensation for
salaried and contractual public defenders is inadequate and it creates grave con-
cerns about the quality of defense services provided to the accused.'”’

175 Census of Public Defender Programs, 2007, Special report, Bureau of Justice Statistics, US
Department of Justice, September 2010, NCJ 228229, p.18.

76 |bid., p.18.

77 For example, in the fourteen counties with a population over 100,000, the average part-time
public defender in felony courts is paid $21,000 and is appointed to an average of 70 new
cases per year, which means they are paid $300 per case. Part-time public defenders in these
same counties handling misdemeanor cases receive an average of 400 new cases per year,
which amounts to $52.50 per case. Brief of the Indiana Public Defender Council, In Re: Re-
quest for Rule Making Concerning The Marion County Public Defender System, Cause No.
49S00-9210MS-822.
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The compensation for counsel appointed on a case-by-case basis for trial or appeal
upon submission of a claim for services and reimbursement for expenses is calculated
by: hourly rate, incidental expenses and periodic expenses (where applicable).’’8

Conflict of interest issues

In most of the cases and like in many other countries in the world, the attorneys
should abide by professional, legal and ethical standards when executing their
job, in this case in indigent defense area. Typically a public defender program
should not represent more than one person where a conflict of interest exists
under the Code of professional responsibility.'”?

According to ABA standards, the indigent defense contracts should not contain
provisions that create conflicts of interest between the contractor and clients
(ABA standard 5-3.2(c); National Legal Aid and Defender Association (NLADA)
Guideline lll-13). Among the potential conflicts addressed are: forcing contractors
to choose either paying for investigation, expert, transcription, and other services
or forgoing these services by not including them in the contract; failing to ensure
that the contract’s mechanism for addressing conflict cases does not act as a fi-
nancial disincentive for withdrawing; and inducing an attorney to waive a client’s
rights for reasons not related to the client’s best interests (ABA Standard 5-3.3(b)
(vii)(x); NLADA Guideline IlI-13).

In order to overcome a potential problem of conflict of interest some states such
as Georgia have maintained full-time conflict counsel in conflict defender offices.
Otherwise, it relies on appointed independent counsel for conflict and overflow
work. Under either of these options, it is imperative that conflict attorneys work
in separate locations from the public defenders assigned to represent other de-
fendants in the case. Conflict counseling is suppose to also be adequately funded
which depends on the state or other bodies that establish it.

178 The hourly rates currently paid to assigned counsel in Indiana range from $30-560 per hour,
with the majority of counties using a rate of $40 per hour for out-of-court time and $50 per
hour for in-court time. For many attorneys, this barely covers the office overhead. This stan-
dard sets a minimum rate of $60 per hour and requires reimbursement for incidental out-
of-pocket expenses. This standard also requires that counsel, upon request, be paid a
monthly payment rather than waiting until the end of the case.

179 See for example the New Hampshire practice at ‘The Statues, title LIX, Proceedings in Crim-
inal Cases, Chapter 604-B:3.’
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Overview of a specialized system from the region:
the Croatian special list for ex-officio appointments in war crime cases

The ex-officio defense has been subject to special scrutiny in the war crimes cases
regardless of whether the defendants are present or tried in absentia. However,
since the responsibility of ex-officio defense is greater when a defendant is tried
in absentia, these cases received special attention when monitored by the OSCE
Office in Zagreb. The result of this monitoring exercise suggested that attorneys
who were assigned to represent defendants in complex cases often lack adequate
practical experience as well as specific theoretical international humanitarian law
education. As a result, in response to concerns over the ineffectiveness of repre-
sentation provided to war crimes defendants, the Ministry of Justice in late 2008
compiled a list of attorneys who have expressed an interest to be appointed by
the court on those cases. The Supreme Court distributed the list to county court
presidents, though it was not made mandatory for the judges to choose attorneys
from this list. Listed attorneys stated that they either had specific experience or
were willing to be trained. Most of the attorneys on the list lacked experience and
were practicing in Zagreb, with some courts outside the capital with war crimes
cases having few or no attorneys on the list for their jurisdiction. The list consti-
tuted a first step to offset the effects of inadequate or weak defense in war crimes
cases, but additional measures are needed. A positive development took place in
2008 where in a genocide case joint representation of more than one defendant
by the same counsel was terminated and each accused was assigned counsel.

The French model

System of appointment

The French legal aid system allows that beneficiaries have discretion on the appoint-
ment of an ex-officio attorney. Upon being selected by a client, the attorney prepares
a letter of acceptance of the legal aid appointment which the beneficiary submits to
the bureau for legal aid with the remainder of his request.'®* However the legal aid at-
torney may also be a Bar appointee when a defendant cannot find a counsel. In each
case an attorney is free to decline an appointment in a legal aid context.

180

See Article 75 of the French Legal Aid Law.
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The only exception is the case of lawyers appointed by the Bar President or the
tribunal under the system of “commission d'office” or ex-officio appointment which
ensures that a person who does not know of a lawyer, who is not necessarily indi-
gent, receives appropriate assistance. In those instances the lawyer's appointment
is seen as a “public service” duty to which all lawyers agree when they take an
oath to be admitted to practice. Ex-officio appointments cannot be declined
without a proper justification.’® The compensation in these cases is also done as
specified in the legal aid tariffs.

The pool of attorneys available for selection by the President of the bar for legal
aid cases is organized either as a list of volunteers - which is the case for larger
cities such as Paris or Lyon - or on the basis of a roster composed of all attorneys
admitted to the bar that covers the specific jurisdiction (smaller cities). This dis-
tinction is made mostly because smaller bars by virtue of number of their mem-
bership cannot afford to maintain a list of volunteers. In the Paris bar area and
specifically for criminal cases, attorneys accepting legal aid criminal cases are re-
quired to follow an intensive training in criminal law before being admitted to
the list of volunteers committed ex-officio.!®?

Qualification of attorneys

The qualification required from attorneys appointed in criminal cases varies de-
pending on the internal regulations of the bar and its size. As shown above, in ju-
risdictions like Paris, volunteer lawyers have to undergo an extensive training on
criminal law before being admitted to the list of volunteers. On the other hand,
in bars applying the roster system, to ensure that the quality of defense is not
compromised where appointments are made ex-officio, the President of the bar
may appoint a “senior” attorney along with a less experienced attorney. This is
especially more the case if the charges are complex and/or the offense serious.83
Still, no unified or formal approach has been taken to set a unified qualitative
and quantitative threshold for the required qualification of ex-officio attorneys.

181 Article 9 of the French Law reforming certain legal and judicial professions, (Loi n°71-1130
du 31 décembre 1971 portant réforme de certaines professions judiciaires et juridiques)
which explains that a lawyer appointed under the commission d'office system cannot refuse
to take a case without having the Bar President or the President of the criminal court ap-
prove of his excuse or impediment. For more discussion on the question, see paragraphs
36, 51- 54, Déontologie de 'avocat, Raymond Martin, 9t Edition, 2005.

182 See the Technical Fiche of the Paris Bar on Access to law, January 2007, available in French
language at http://www.avocatparis.org/avocats_service/PDF/Presentation.pdf.

183 See Dossier: métier d’avocats, Letudiant.fr, available in French language at http://www.letu-
diant.fr/metiers/metiers-davocats-comme-dans-les-series-tele-18828/idee-recue-n4-les-
avocats-simpliquent-corps-et-ame-dans-leurs-affaires-14761.html.
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Remuneration of attorneys

Within the full or partial legal aid [paid for by the state] attorneys are paid for
each procedural act undertaken following a strict and precise scale. The Decree
regulating the profession of attorney describes the retribution of procedural acts
in terms of unités de valeur — credits.'®* Each year the Public Finance Law defines
the value in Euros of one credit. However, the value of a credit in the context of
partial aid procedures- 22,50€ since 2007'% -is different from that in the case of
full aid. Moreover, in the case of total aid, the credit is different from one local
bar to the other, depending on the importance of the legal aid caseload within
the bar area. For instance, a credit for providing full aid in Paris is worth 22,84€
whereas in the Orléans Bar it amounts to 24,20 €.18¢

As an example, an attorney from the Paris Bar will be paid a basic fixed rate of
1142¢€ for assisting a defendant throughout the investigation phase for an alleged
crime (amounting to at least 50 credits) or 182, 72€ to assist a defendant during
a hearing before the Misdemeanour court or the Tribunal for minors (minimum 8
credits). Additional fees are paid in special circumstances such as assistance
during an additional day of hearing or the accomplishment of procedural acts
which require a special travel for instance to an institution located outside the
geographical jurisdiction of the tribunal originally seized with the case.

Conflict of interest provision
Like all practicing attorneys bound by the ethical rules governing the profession,
legal aid lawyers must refuse to take or withdraw from a case which might lead to

184 See generally French Decree on Legal Aid.

185 See Section 2 of the Ministry of Justice Circular regarding eligibility for legal aid (Circulaire
du SADJPV du 29 décembre 2006 relative au montant des plafonds de ressources, des cor-
rectifs pour charges familiales et des tranches de ressources pour 'admission a 'aide juri-
dictionnelle en 2007. - Revalorisation du montant de 'unité de valeur), available in French
language at http://www.textes.justice.gouv.fr/art_pix/boj_20070001_0000_0004.pdf.

186 See Ministerial Circular on total legal aid (Arrété du 28 décembre 2006 fixant la majoration
des unités de valeur pour les missions d'aide juridictionnelle totale).

187 See Article 7 of the Decree on attorneys’ ethics (Décret n°2005-790 du 12 juillet 2005 relatif
aux régles de déontologie de la profession d’avocat). Also see Article 3.2. of the Code of
Ethics for European Lawyers, adopted by the Council of Bars and Law Societies in Europe
(CCBE) on 19 May 2006. It reads on conflict of interest:

“Conflict of Interest

3.2.1. Alawyer may not advise, represent or act on behalf of two or more clients in the same mat-
ter if there is a conflict, or a significant risk of a conflict, between the interests of those clients.
3.2.2. Alawyer must cease to act for both or all of the clients concerned when a conflict of
interests arises between those clients and also whenever there is a risk of a breach of confi-
dence or where the lawyer’s independence may be impaired.
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to a conflict of interest between his clients.'®” This prohibition extends to lawyers
exercising within the same law firm.1%

= International criminal jurisdiction model

Unlike other systems described above, the ex-officio appointment of lawyers in
front of the ICTY exists solely through its legal aid scheme.'® The Tribunal’s as-
sumption and as a consequence, the procedural steps that follow suit are that if
a defendant has the means to pay for his defence, he will most likely be capable
to choose a private legal counsel. At the same time defendants needing assistance
may request the tribunal to choose and pay a counsel for them.'?

Another specificity of the ICTY lies in the possible assignment of an entire team
of professionals, comprised of a lead counsel, a co-counsel, legal assistants, in-
vestigators and case manager.'?! This is justified by the seriousness and the com-
plexity of the cases the Tribunal deals with.

System of appointment

The tribunal maintains a list of qualified lawyers who are admitted to represent a
defendant. After a request for legal aid has been formally submitted and accepted
by the Registrar, the defendant will be allowed to select a lawyer from the list
maintained by the Tribunal.’> Once appointed, the lead counsel will form his de-
fence team, usually comprised of another counsel, legal assistants, investigators,
and a case manager. 1%

3.2.3. A lawyer must also refrain from acting for a new client if there is a risk of breach of a
confidence entrusted to the lawyer by a former client or if the knowledge which the lawyer
possesses of the affairs of the former client would give an undue advantage to the new client.
3.2.4. Where lawyers are practising in association, paragraphs 3.2.1 to 3.2.3 above shall apply
to the association and all its members.”

188 See Article 7 of Decree on attorneys’ ethics. For more information, see supra Raymond Mar-
tin, para. 52,.

189 See Rule 45 of the ICTY Rules of Procedure and Evidence: “Whenever the interests of justice
so demand, counsel shall be assigned to suspects or accused who lack the means to remu-
nerate such counsel.” Also see Article 1 (A) of the Directive on the Assignment of Defence
Counsel: “[...]The Tribunal’s system of assignment of counsel seeks to provide legal assistance
to indigent suspects or accused in the most efficient, economical and equitable manner in
order to safeguard the rights afforded to suspects and accused under the Statute and
Rules.[...]”

1% See the FAQs on Defence on the ICTY website available at http://www.icty.org/sid/157.

191 See Article 16 (E) of the Directive on the Assignment of Defence Counsel.

192 See FAQs on Defence on the ICTY website available at http://www.icty.org/sid/157.

193 See Article 16 (E) of the Directive on the Assignment of Defence Counsel.
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Qualification of attorneys

The requirements are the same for both the counsels who are privately retained
or those appointed on basis of Registrar’s list. According to Rule 44 of the Rules
of Procedure and Evidence, to appear before the Tribunal lawyers have to meet a
number of requirements including: a) being admitted to practice law in a State or
working as university professors of law; b) possess fluent oral and written profi-
ciency in either French or English; c) possess at least seven years of relevant ex-
perience as a judge, prosecutor, attorney or generally in criminal proceedings;
and stand good morals and honour, etc.'”* In exceptional cases, the Registrar can
decide to appoint as co-counsel a lawyer who does not possess the required pro-
ficiency in one of the two official languages of the tribunal but is fluent in a lan-
guage spoken in the territory over which the tribunal has jurisdiction.'?

Remuneration of attorneys

Since 2004, a “lump sum” system has been established in order to provide the de-
fense team with more flexibility in the assessment of its workload than that what
was under the previous system of maximum allotment of working hours which
were paid at a fixed hourly rate. The lump sum paid by the Tribunal aims at
covering lead counsel fees, co-counsel fees, legal assistant fees, investigator fees,
office costs, administrative expenses, and consultant fees.'?

194 See Rule 44 (A) of the Rules of Procedure and Evidence : « [...]Subject to any determination
by a Chamber pursuant to Rule 46 or 77, a counsel shall be considered qualified to represent
a suspect or accused if the counsel satisfies the Registrar that he or she:
(i) is admitted to the practice of law in a State, or is a university professor of law;
(ii) has written and oral proficiency in one of the two working languages of the Tribunal, un-
less the Registrar deems it in the interests of justice to waive this requirement, as provided
for in paragraph (B);
(iii) is a member in good standing of an association of counsel practicing at the Tribunal
recognised by the Registrar;
(iv) has not been found guilty or otherwise disciplined in relevant disciplinary proceedings
against him in a national or international forum, including proceedings pursuant to the Code
of Professional Conduct for Defence Counsel Appearing Before the International Tribunal,
unless the Registrar deems that, in the circumstances, it would be disproportionate to ex-
clude such counsel;
(v) has not been found guilty in relevant criminal proceedings;
(vi) has not engaged in conduct whether in pursuit of his or her profession or otherwise which
is dishonest or otherwise discreditable to a counsel, prejudicial to the administration of jus-
tice, or likely to diminish public confidence in the International Tribunal or the administration
of justice, or otherwise bring the International Tribunal into disrepute; and
(vii) has not provided false or misleading information in relation to his or her qualifications
and fitness to practice or failed to provide relevant information.”
Also see Article 14 (A) of the Directive on the Assignment of Defence Counsel.

195 See Article 14 (C) of the Directive on the Assignment of Defence Counsel.

1% These lump sums do not include certain additional fees covered by the Tribunal such as in-
terpretation and translation, DSA and travel fees. For the details of the lump sums allocation,



ENSURING THE RIGHT TO LEGAL COUNSEL 77

These lump sums differ in their amounts depending on the phase of the procedure
and on the complexity of the case. As an example, in the pre-trial phase of a level
one complexity case (corresponding to a difficult level), the defence team will be
assigned €136,810, whereas in a level 3 case (highest level of difficulty), it will re-
ceive €382,827. Also, in the context of the trial phase, the defence team will be
allocated a monthly allotment of 28,738€ for level 1 cases and 40,738€ for level 3
cases.r’

Conflict of interest

To prevent conflict of interest ICTY Rules of Procedure have established that a
counsel may not represent simultaneously more than one suspect or accused
unless the defendants advised by the Registrar consent in written to have the
same counsel and only if the Registrar is convinced that there will be no conflict
of interest as to scheduling or integrity of counsel.!®

see in general the Defense Counsel- Pre-Trial Legal Aid Policy of the Tribunal’s Registrar,
adopted on 1 May 2006 and the Defense Counsel- Trial Legal Aid Policy of the Tribunal's Reg-
istrar, adopted on 1 November 2009.

197 For more information, see the Defense Counsel- Pre-Trial Legal Aid Policy of the Tribunal’s
Registrar, and the Defense Counsel- Trial Legal Aid Policy of the Tribunal’s Registrar, adopted
on 1 November 2009.

1% See Article 16 (G) of the Directive on the Assignment of Defence Counsel.
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# CONCLUSION

A review of several models established for provision of legal aid in criminal matters
reflects some main characteristics and trends in court assignment of attorneys
to indigent defendants. These characteristics and trends are a reflection of the
choices made by various jurisdictions to grant indigent individuals access to legal
assistance. Naturally each model represents a set of advantages and drawbacks,
thus replicating a particular model is difficult to argue. Instead, the focus should
be put on each model’s assets and explore ways that specific concepts or ap-
proaches may fit the model under examination.

While frequently conflicting in their opinions, the widest divide among the legal
practitioners interviewed was especially in three specific topics: the transparency
of appointment of ex-officio lawyer, the payment of ex-officio assignments, and
the workload of attorneys after the new LCP will become effective.

Frequently the practitioners thought that appointments by the court president
or presiding judges in trials are based on personal affinity with that particular
lawyer or a judge’s/president’s perception of the appointed attorney’s “docility”.
This issue relates to the general concern to ensure transparency in judicial pro-
ceedings and the right to fair trial and adequate defense that stems from it. While
well aware of the constraints put on the judges’ work and the tight deadlines im-
posed by the procedure, an effort needs to be made to ensure the most transparent
and fair conduct of trials. Following objective criteria, such as for instance the al-
phabetical order in appointments from a court maintained list, presents a more
fair approach paired with the provision that departures from it are allowed where
circumstances beyond control dictate — unavailability of an attorney, conflict of
interest or concerns of similar nature. The successful application of such a solution
would be conditional upon the existence and operation of a list of qualified and
motivated attorneys.
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This requirement becomes more crucial in proceedings involving complex crimes
where the relation of trust between the defendant and his counsel is usually
weaker as a result of the court appointment of a counsel. These ‘diluted’ ties be-
tween client and attorney can be a direct derivative of the fact that the attorney
is either imposed to a defendant who was not able to retain a lawyer privately or
chosen in lieu of an absent defendant. In the latter case, there is simply no relation
between counsel and client. In order to reinforce this link and therefore raise the
quality of the defense provided, the court needs to ensure the competence and
higher level of interest and motivation of the court appointed lawyer.

If the alphabetical list is to be introduced as the basis of court appointments of
counsels, it should be one consisting of experienced and volunteering attorneys,
capable to provide their contribution in criminal defense cases. Each court should
strive to compose such lists (to the extent possible, given that there might not be
enough practicing attorneys possessing the necessary criminal defense experience
within a certain jurisdiction, which adds a burden to the court president of that
specific jurisdiction to compile a good list.) Also there, a court should adopt a
unified approach regarding the criteria taken into account to compose those
lists, whether consistent with criteria laid out by other courts covering areas with
similar specificities or just a set of criteria which are particularly applicable to
the court at issue. In that respect, the experience from France, the ICTY and
Croatia are interesting. Some local bar chambers in France, such as the Paris Bar
Association, impose on future ex-officio attorneys the obligation to undergo a
special training of twenty-four hours spread over six weeks before any ex-officio
assignments. The ICTY functions also on a list system for court-assigned attorneys.
The criteria used for inclusion into the list ensure that most defence attorneys
are sufficiently experienced and qualified to undertake war crime cases. Croatia
established in 2008 a special list for war crime defense cases whereby it raised
the requirement on the experience of attorneys admitted. The introduction in
the new LCP of the five years' relevant experience requirement for lawyers ap-
pointed in cases of crimes punished by at least 10 years of imprisonment demon-
strates that the legislator did identify this particular weakness in the Macedonian
criminal procedure. This increased threshold constitutes a promising change.

Although not an issue endemic to the Country the disputable rates and associated
delays in the payment of compensation of ex-officio appointments of attorneys
seem to cause some uproar among legal practitioners. Some practitioners have
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experienced situations where attorneys were paid only half of the minimum
amount set by Bar Tariffs. Although this question touches upon the larger problem
of judicial budget and does not depend upon the courts alone, the low and de-
linquent payment of ex-officio attorneys inevitably affects their motivation and
capacity in providing adequate defense. The lack of financial incentive will directly
therefore affect the quality of defense provided to the indigents.

Finally, the imminent introduction of investigative responsibilities for the attor-
neys poses some essential questions. How will the attorneys be able to cope with
these new tasks in term of workload? How qualified will they be in conducting in-
vestigations? Who will finance these new activities? And most importantly, how
will these new functions weigh upon the work of ex-officio attorneys?

The most appropriate model to refer to is undoubtedly the US model of Public
Defender Office (PDO). Briefed about the features US PDOs, a vast majority of
the legal practitioners - coming from different segments within the profession -
welcomed the concept of PDOs. There was a large consensus among the legal
practitioners interviewed that the US model constituted an effective system to
provide indigents with legal assistance. Those who did not think so usually ex-
pressed scepticism and concern, seeing PDOs as a potential competitor to the
mandate of lawyers to ensure the rights of the defense and fair trial rights. They
often emphasized that there are already too many lawyers in the country. Never-
theless, the legal practitioners quasi-unanimously find that the American PDO
can efficiently be adapted in the Country as the new LCP foresees higher respon-
sibilities for the lawyers especially in the conduct of investigative acts.

One US model of State PDOs may represent particular interest for the Country
and serve as a relatively consistent basis for projection. New Mexico’s population
in 2007 was estimated a 1, 96 million inhabitants.'?”” That same year [2007] its
state public defender program had 13 offices throughout the state, received
72,740 cases, employed 223 full-time litigating attorneys and had a total expen-
diture of approximately 37 millions USD which represented 15,8% of the state’s
total judicial and legal expenditures.?®® Any hasty comparison with the Country is
best avoided to take into account many distinguishing features.

199 See Lynn Langton and Donald Farole, Jr., Ph.D., Special Report on State Public Defender Pro-
grams 2007, page 4, U.S. Department of Justice, Office of Justice Programs, Bureau of Justice
Statistics, NCJ 228229, September 2010..

20 See supra Lynn Langton and Donald Farole, Jr., Ph.D., page 4.
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For instance, the crime rate in New Mexico was almost 4 times as high as that in
the Country in 2006 (there were 1,081.53 recorded crimes per 100.000 persons in
the Country and 4,280.00 crimes per 100.000 persons in New Mexico)?* whereas
the overall judicial budget of New Mexico was almost eight times that of the
Country in 2007 (22,241,278.00 euros for the Country compared to 172,110,295.00
euros in New Mexico).?? Also, the overall budget for legal aid for New Mexico in
2007 was 30 times that of the Country for the same item in the same time period
(900,277.00 euros for the Country and 27,107,673.00 euros in the State of New
Mexico).2% Finally, New Mexico's State Public Defender Program received 27 times
more cases for free legal aid than the Country (the latter having granted legal aid
in 2, 674 cases in 2007 - including 2, 652 criminal cases and 22 non-criminal
cases?-whereas New Mexico received 72,740 cases in 2007).2°

Still, an overview of the New Mexico PDO example shows the considerable efforts
the Country would be required to make in order to establish a PDP. At this stage,
with the new LCP entering into force only in 2012 it might prove impossible to ar-
gue for the establishment of a similar an institution or oppose it in principle. Im-
portant lessons from the US model can be discussed in the context of the new
LCP. The idea of having investigators supporting the work of attorneys ex-officio

21 See the UNODOC Survey for 2005-2006, Responses from Macedonia, 18 December 2008, avail-
able at http://www.unodc.org/documents/data-and-analysis/TFYR%200f%20Macedonia.pdf, pre-
senting the recorded crimes and rates in 2006. See also United States Census Bureau, Table
297 - Crime Rates by State, 2006 and 2007, and by Type, 2007 which presents statistics on
Crime in the United States in 2006-2007 and show crime rates in New Mexico in 2006 and
2007 for crimes reported and estimates of crimes non reported.

22 See Macedonia Response to the Scheme for Evaluating Judicial Systems 2007, question 6,

page 3, evaluation conducted by the European Commission for the Efficiency of Justice

(CEPEJ), available at http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2008/ERYM_en.pdf.

It is worth mentioning that the overall budget for Macedonia includes the budget for all courts

in the country and the budget of the Academy for Training of Judges and Prosecutors. See

supra for New Mexico, Lynn Langton and Donald Farole, Jr., Ph.D., page 4,which states that

New Mexico State had overall judicial and legal expenditures of 235.445.000 USD in 2007.

The conversion of this sum from USD to Euros was made on the basis of the 2007 yearly av-

erage currency exchange rate from Euros to USD of 0.731 Euro for 1 USD, as adopted by the

USA Internal Revenue Service, rates available at http://www.irs.gov/businesses/small/ inter-

national/article/0,,id=206089,00.html.

See supra Macedonia Response to the Scheme for Evaluating Judicial Systems 2007, question

13, page 5,. An explanatory section on page 6 states that the declared budget for legal aid

also included the budget to remunerate expert witnesses. For New Mexico, see Lynn Langton

and Donald Farole, Jr., Ph.D., page 4, which states that New Mexico State had overall judicial
and legal expenditures of 235.445.000 USD in 2007. The conversion of this sum from USD to

Euros was done on the basis of the 2007 yearly average currency exchange rate from Euros

to USD of 0.731 Euro for 1 USD, as adopted by the USA Internal Revenue Service.

204 See Macedonia Response to the Scheme for Evaluating Judicial Systems 2007, question 24, page 9.
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is one option to explore, although there would be legitimate concerns about the
financing of such possibility, the recruitment and training of these private inves-
tigators, etc.

Another point that deserves attention in the part of conclusions is the right of
the person to be present at trial. As elaborated before, the trial in absentia is
considered an exception and not necessarily in breach of the right to be present
at trial as long as there are safeguards to ensure a fair trial including the possibility
for retrial and representation of the absent defendant by a lawyer. Still, the LCP
envisions cases when trials can be held in absence of the accused although these
cases are not necessarily considered formal trials in absentia and therefore no
safeguards are guaranteed. These can be found in case of abbreviated proceedings
and of disruptive behaviour of the defendant at trial. Since no safeguards are en-
sured these cases may be considered in breach of the right to fair trial. In order to
overcome this situation a proper legislative initiative by authorized officials is
advisable.

A last issue needs to be addressed in the context of the legal aid to indigent de-
fendants in the Country. Although the majority of the practitioners we interviewed
did not consider it a pressing problem, the lack of clarity in the criteria used to
determine indigence and eligibility to legal aid appears to be an issue which will
need to be clarified at some point. Since the Law on Free Legal Aid sets clear
conditions regarding the eligibility for legal aid in civil and administrative matters
(and criminal matters for plaintiffs), the legislator needs to consider introducing
clear thresholds or criteria for determination of indigence of defendants in criminal
procedures, in addition to the concepts of “interest of justice”.

As the new LCP was only recently adopted and in light of its future entry into
force, further discussion among legal practitioners is welcomed. Lines of thought
presented in the present research intend to nourish a continuous reflection and
debate on how to best implement the right to legal counsel for all citizens.

25 See Lynn Langton and Donald Farole, Jr., Ph.D., page 4.
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