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ASSESSMENT OF THE LEGISLATIVE PROCESS IN GEORGIA

INTRODUCTION

BACKGROUND

1. By letter of 27 January 2014, the Parliament of iGeoasked OSCE/ODIHR to
conduct a comprehensive assessment of the legaédvark governing the legislative
process in Georgia (hereinafter referred to as ‘thesessment”’). Based on a
Memorandum of Understanding, signed between the EXSDIHR and the
Parliament of Georgia on 24 February 2014, OSCEHDPDInitiated the process of
conducting a comprehensive assessment of thedégesprocess in Georgia in March
2014.

2. As a first step, an OSCE/ODIHR Assessment Teamsisting of OSCE/ODIHR
experts and staff, thus travelled to Thilisi andiddsi on 31 March — 4 April 2014 to
interview senior officials from the Government aRdrliament, and other relevant
interlocutors, including civil society, on the ptiae of the law-making process (for
more information on the interlocutors, see Anndg this Assessment).

SCOPE AND METHODOLOGY OF THE ASSESSMENT

3. This Assessment describes the constitutional, legal organizational framework
governing the law-making process in Georgia andsdorprovide an accurate account
and assessment of the legislative process in thetigo It includes recommendations
for reform, to improve the effectiveness, efficignand transparency of the law-
making process.

4, The present Assessment is based on a thoroughwreviethe domestic legal
framework governing the lawmaking process in Genrgas well as on field
interviews conducted by the OSCE/ODIHR AssessmerdnT with pre-identified
interlocutorsfrom the Government and Parliament, and civil dgciamong others.
The field interviews aimed at gathering information the actual practice of law
making in Georgia, as well as on internationalstasce efforts in related aréaBrior
to the interviews, questionnaifesere sent out to interlocutors from Government and
Parliament outlining the purpose and scope of kg \he information gathered in
the above manner was then analysed in light of rgélgeaccepted democratic law-
making standards.

5. This Assessment describes the entire legislativegss in Georgia and analyzes some
particularly critical aspectsThe Assessment is based principally on an anabysise

1 For the full list of interlocutors, see Annex 2this Assessment.

2 An overview of international assistance is incldide Annex 5 to this Assessment.
3 The questionnaires are included in Annex 3 to Asisessment.

4 The description of the system is included in Anfigw this Assessment.
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ASSESSMENT OF THE LEGISLATIVE PROCESS IN GEORGIA

Constitution, relevant domestic legislation andaladpcuments. Not all Georgian laws
and secondary legislation were taken into accduurtonly a selection of those laws
that were considered relevant for the purposekisfAssessment.

The Assessment is based on unofficial English latioss of key Georgian
legislation; errors from translation may conseqlyergsult. It is also possible that
recent amendments to key laws were not yet takém agcount in the English
translations.

OSCE/ODIHR should stress that this Assessment ihowi prejudice to any
description, analysis or written and oral recomnatioths and comments to the related
legislation and legislative process that the OSTHHIR may have the opportunity to
make in the future.

MATERIALS ANALYSED

The Assessment is based on unofficial English Iasioss of the following legal
texts:

0 The Constitution of Georgia

0 Law of Georgia on the Constitutional Legal Procagdi

0 Organic Law on the Constitutional Court

) Law of Georgia on Normative Legal Acts

) Rules of Procedure of the Parliament of Georgia

) Rules of Procedure of the Government of Georgia

) Administrative Code (extracts related to accesaftrmation)

EXECUTIVE SUMMARY

9.

The present Assessment is a situational analysiheofformal procedures and the
actual practices in Georgia that apply to the papan, drafting, enactment,
publication, communication and evaluation of legisin. It discusses the salient
aspects of the legislative drafting / law makinggass in the country and identifies
the existing concerns and risks. It also identiiesumber of goals to be achieved in
order to enable the law-making system to functifficiently and result in high-
quality legislative outcomes. Based on its analgsid findings, reachemhter alia
during meetings held in Thilisi and Kutaisi with \gonmental and parliamentary
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officials, non-governmental organisations and tkisukks, and a scrutiny of relevant
Georgian legislation, this Assessment provides megendations for reform. These
focus largely on enhancing the effectiveness, iefficy, transparency, accountability
and participatory nature of the law-making procesbjle outlining a proposed

strategy for possible law-making reform efforts &IdIHR assistance to such reform
efforts, as desired and beneficial.

The following concerns and risks have been idestjfivhich the Georgian authorities
may wish to consider addressing:

> Policy making. There is a need for a better understanding ofrtiportance of
good policy making for good law-making, which may dchieved by ensuring
greater familiarity with modern policy making teotpmes. At present, the
policy making process would benefit from further velepment and
systematization. As it is, action plans and legista agendas seem to
substitute proper policy making. International ghations and national policy
needs are often the main drivers for an impergbekcy making effort, but
also do not substitute policy making as such. Iditazh to the insufficient
consideration that is given to adequately develppie policy behind a given
piece of legislation, relevant law-drafting authies appear to place an
overwhelming emphasis on legislation as the pradcignd only means of
achieving policy goals.

> Coordination and verification. A certain legislative planning and
coordination mechanism is in place, but is not gsvadequately implemented.
The Government makes use of an e-government systersupport policy
making and coordination. Basic features of thistesys are helpful for
consultation with stakeholders, but the assessdd dé established policies,
and the overall weak coordination between countespaithin Government
also reduce the effectiveness of the system. Tt legislative planning
and coordination mechanism would thus benefit frionprovement. Most
notably, the political process of implementing gowveent policy often begins
by drafting a law. This early choice of legislati@s the primary means
selected to resolve upcoming issues and challelgés the possibility of
debating, and choosing from different (includinghdegislative) identifiable
problem-solving alternatives. There is thus litflany space for weighing the
various pros and cons of different options, ana ttlgoosing the most optimal
and cost-effective approach. The ministries seetadio the necessary policy-
making methodology that would be required to diafvs of a requisite
standard. Moreover, the frequency in which laws arended suggests that
legislative proposals may not always be propertught through. The high
number of draft laws prepared annually may be blo¢hcause, and the result
of insufficient prior conceptual thinking: workingn concepts and alternatives
is time-consuming and the current process doesseein to allow for it.
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ASSESSMENT OF THE LEGISLATIVE PROCESS IN GEORGIA

Further, existing mandatory verification checks duected by the drafters of
laws are focused on assessing the conformity wghdn ranking legal norms
but do not appear to extend to the operationaufeatof the legislation. Such
additional checks would involve, for instance, emsy the inclusion of
provisions needed to make the law operative andreséble, or the use of
expressions that would reduce the likelihood ofedse interpretations of the
law, and ensuing disputes.

Stakeholder consultations. The need for and main features of stakeholder
consultation are underlined in legislation regulgtthe law-making process,
but practice is generally of an ad-hoc nature, emidcides largely with the
wide discretionary powers of the decision-makersGavernment and the
Parliament. Moreover, there is little to no constitin with stakeholders and
the public at the pre-legislative stage. There asregulatory framework in
place that outlines the procedure for consultingkedtolders in detail. A
comprehensive approach, including a proper metloggyolguidelines or work-
plans, has so far not been undertaken. Time comistran the legislative
procedure additionally affect the proper conductasultation, both by the
Government and the Parliament. The distance betWegaisi (the location of
the Parliament) and the capital Thilisi, where @®/ernment and most of the
civil society organizations are placed, appearscaostitute an additional
serious obstacle for stakeholder organizationswgage in advocacy with and
at the Parliament. The absence of a respectiver@héc information system in
the Parliament places further serious constraintshe conduct of credible
consultation.

Regulatory impact assessmentGovernment and Parliament stakeholders
recognize that regulatory impact assessment imperative part of the formal
legislative procedure; however, such assessmeetsna@ir embedded in an
institutional mechanism and not effectively implettesl. A proper evidence-
based approach to regulatory impact assessmernisthapported by the use of
researched data and proven strategies is lackimthéfrmore, the Government
and the Parliament lack sufficient human resoutcegonduct regulatory
impact assessment in an adequate manner. The toreemer of conducting
ex-anteevaluation of draft laws, as currently practiced thg government
ministries, varies from the use of the standard oosdel (SCM), to more or
less comprehensive modes of regulatory impact siseed. Explanatory notes
attached to draft legislation tend to remain qubeesic, and often do not
provide proper information on the reasons for prigygathe draft Law, or on
cost and other impact assessments undertakenisThisvidespread practice,
both in the Government and in the Parliament tkatls to be addressed.

Lack of guidance on legislative drafting, and of spcially trained legal
drafting staff. There needs to be a greater concentration ofpibeaist skills

6|Page
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and resources required for legal drafting withia @overnment and individual
ministries, and more guidance on such draftingrtdpam the basic minimum
standards provided for by the relevant laws. Ndtemi guidelines or manual
for drafting legislation are currently in placeptiyh certain efforts to develop
such guidelines are reportedly underway. This caduce the quality of
individual pieces of legislation. The unavailalyilaf a drafting manual further
exacerbates the problem, which cannot be adequatgtyessed through
legislative provisions alone. So far, little etfappears to have been invested
in making legislation clear, unambiguous and itsyleage accessible for the
lay person.

Another pressing issue is the fact that inadeqreseurces are made available
for the drafting process. Next to the lack of sphksi drafting resources, there
appear to be few professional development oppdrggnior the existing staff.
The requirement of a university degree in law fopaential employee in
positions dealing with legal drafting seems to he only criterion that is
clearly articulated (based on the interviews coteliavith key counterparts),
but there is no real education in actual legistativafting. Staff receives no
professional training in legal drafting techniquéise learning process for
drafters is almost completely confined to “learnimgdoing”. The legislative
work of both the Government (the Ministry of Justio particular) and the
Parliament suffers from a lack of human resourdest twould provide
adequate technical support to the stakeholderdenldgislative procedure.
This appears to be a broadly shared concern. @bisdf human resources, in
combination with the assessed lack of guidancewledge and skills of
drafting staff, has a significant influence on theality of drafts and needs to
be addressed urgently.

Legislative overload. The legislative system seems to be overloaded with
initiatives that are to be translated into a lawclSlegislative overload appears
to arise from the pressure to complete numerowa leorms in the shortest
possible time and carries with it the risk of lowsprality legislation. This
situation inevitably places enormous pressure @ncdbmbined law-making
resources of the Government and the Parliamentleankes little time for
essential elements of a well-ordered law-makingc@ss, such as regulatory
impact assessments or proper consultation withl seciety. When other
normative legal acts (e.g. sub-legal acts) are éddte scale of the problem
becomes even greater. Further, the Parliament nimtelsave a comprehensive
electronic system to support its functions adedyat€his major flaw is
experienced by all stakeholders of the Parliamentiuding Members of
Parliament from all factions and the staff. Thuse Members of Parliament,
parliamentary staff and stakeholders do not alwgge access to updated
electronic versions of documents. The current pectwhereby different
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ASSESSMENT OF THE LEGISLATIVE PROCESS IN GEORGIA

versions are distributed in hard copy, falls dracadly short of the
informational needs of the actors involved in thgi$lative procedure.

Balanced Rules of Procedures.The legislative procedure within the
Government and the Parliament is regulated withctstdeadlines for
consideration, comments and review. The questiantlie right balance
between efficiency and effectiveness of the legistaprocedure surfaces in
particular in cases where the accelerated procadwapplied for the adoption
of draft laws. In order to provide a better quabf draft laws, the currently
codified terms in the respective Rules of Procedwld need careful
reconsideration.

Discussion of amendments submitted in Parliament.Submitting an
alternative draft law or a list of amendments orhe draft Law is in
Parliament seems to be problematic, as articleebaseending processes and
discussions in the Parliament are apparently nasten. This considerably
restricts the legislative possibility of minorityagies, but could potentially
limit coalition partners who are part of the majpras well. In particular, the
situation may be aggravated in case a draft lamotsopposed as a whole, but
only in part.

Presidential veto.Under the current legal procedure, the Presidentdeaide
to veto draft laws adopted by the Parliament, anakenproposals for
amendments. The Parliament then either adopts jectsethe President’s
proposals for amendment in their entirety. Thiscpdure, which does not
foresee discussions of the President’s proposalarfendment (in part, or in
their entirety) may account for the Parliamentisdiency to overrule this veto
in the past. Such reaction on the part of the &adnt may be avoided, if the
President’s proposals for amendment could be disdusnd voted on during a
second and a third reading. However, this wouldiirega modification of the
Rules of Procedure of Parliament.

Electronic legal databaseThe Legislative Herald of Georgia called Matsne,
run by the Ministry of Justice, is the repositorfyadl normative legal acts
issued in Georgia, and is also supported by arnretgc online legal database.
This electronic system enables the publishing aftdaws and consolidated
laws, and is accessible to the public free of ohargome acts are also
available in other languages (English and Russiaoyever, the translation
process is not properly regulated, no standardilegghl terminology is
available, and translations are not acknowledgedffasal ones. So far, the
system reportedly does not coordinate data andnrton flow properly:
though use of the Matsne website is free for uskesinternet is not accessible
equally throughout Georgia, while charges are iradd®r printing services
(with some exceptions). Further, Matsne is curyendt supported by a back-
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office that would conduct an analysis and validatid the comments received
from citizens. It appears that the staff of the igliry of Justice, for instance,

does look at these comments for inspiration, big i a random practice.

Besides, after having posted a draft law, the systees not appear to indicate
once the draft law has been adopted. Another flawhat reportedly, the

adopted and the electronic versions of laws areaivadys identical. Matsne

does not re-number the final version of the driis bears a substantial risk
for error in cross references to other laws.

Problems of implementation.There seem to be problems of implementation
of laws. This might be attributable to defects bpbrscomings in the laws
themselves, which are to be expected given thespresunder which they
appear to be prepared and enacted. There is doreg@dystem to evaluate the
operation and effectiveness of existing laws oprastant basis.

In terms of the ways in which these risks might duklressed, the Assessment’s
approach is also based on the consideration thatedarm should be conceived by
the Georgian authorities, rather than handed dowthb international community,
and should be embarked upon only after a full geag consultation; only in this
way can there be any confidence that the reforntisfivine specificities of the local
legislative and political cultures.

The Assessment, based on its findings, recomméed®iiowing:

A.

In relation to the law-making process within the v&mment, the inter-
ministerial coordination mechanisms should be impdy by balancing the
ministries’ need for flexibility in their overallefislative planning, with the
need to ensure coherence of legislative plannirtginvihe Government; this
could be achieved by avoiding simultaneous initegi by different parts of
Government with similar aims and regarding simiksues. It may also be
expedient to spell out such coordination mechammsanwritten procedure, and
designate one institution (the Prime-Minister’'si€Hf for instance) that would
be responsible for the coordination and monitoriofy deadlines and
implementation of the procedure;

The Georgian authorities may wish to develop aszgm/ernmental policy-
making strategy, supported by facilitated stratgganning; such a strategy
should be accompanied by relevant training for e¢hasvolved in its
implementation;

The Georgian Government may wish to consider intcoty a systematic
procedure by which ministries publish policy stoptgapers for civil society
consultation before policies are finalised withimistries;
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The Georgian Government is recommended to explaveegdural means to
delineate policy development within ministries motearly starting from the
stage of policy discussions, to the drafting ofidgion to implement
developed policy; it may wish to elaborate cleattiiculated internal rules on
communication and coordination in policy makingla inter-ministerial and
ministerial level,

Guidelines for evidence-based policy making, suggabrby the use of
researched data and proven strategies, shouldvetogded, in line with those
guidelines that outline the conduct of regulatampact assessments; more
detailed instructions, based upon the guidelind serve the policy-maker in
practical step-by-step actions.

The Georgian Government should consider developiag drafting
methodology, standardized drafting procedure, dearcwell-structured legal
drafting guidelines, which should be mandatorydeeryone involved in legal
drafting; the Government and the Parliament aresadvto closely cooperate
in the development of such guidelines and ensurdgoramty in their
implementation, also by providing professionalrtiag on how to apply the
guidelines;

The Georgian Government and the Parliament shoulog the Law of
Georgia on Normative Legal Acts into line with flegal drafting methodology
and standardized drafting procedure, once these ha&en established, to
ensure uniformity and coherence of all normatialects;

The Georgian Government and the Parliament shandider providing legal
drafters with a comprehensive training programme atmuire relevant
knowledge and skills, in order to enhance theifgssional performance. The
scope of the training should not be limited to tehnical aspects of drafting:
it is essential to familiarize drafters with alages of the legislative process
and make them aware of certain aspects to be tmitenaccount, such as
specifics of gender mainstreaming, or human rigdsises.

The Georgian Government should consider estab@isbnoss-governmental
consensus on, and strongly commit to the developnoéna regulatory
framework for consultation in policy and law makirtg provide a genuine
opportunity for stakeholders to engage in the latie procedure in a
meaningful way; the Government and the Parliamesy also wish to agree
on universal principles for consultation in the lavaking procedure, based on
which clear and concise practical guidelines cdwdddrafted and published,
which would ensure access to consultation procedtoe a wide range of
stakeholder organizations;
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The Georgian Parliament should ensure that existilgs on the prior
publication of agendas of committee meetings ampgnty implemented to
ensure that adequate consultation in the Parliacentake place; the agendas
and minutes of all committees of the Parliamentukhde published on the
website at least two or three days in advancerdercto ensure that all those
wishing to contribute have equal opportunities t gb, even if they are
located outside Kutaisi;

The Government and the Parliament may wish to exartheir respective
Rules of Procedure and include rules on postingigablversions of draft laws
on their websites as they pass through the lepislgtrocess. This will allow
all stakeholders to monitor the progress of drafd in a timely manner.
Consideration could also be given to using softwainéch tracks changes in
the text, showing both the original and the amendet

It is recommended that Government officials andlig@entary staff are
properly trained to acquire a good understandinghef methodology to be
applied while preparing regulatory impact asses$sneso as to ensure its
correct application in practice: capacity building paramount, and a
precondition for success;

It is recommended to implement the legal framewlank regulatory impact
assessment in a uniform manner. Such practicesistscan be replaced with a
comprehensive new methodology for such assessraadtshecks, in support
of a uniform manner of assessing draft laws, witlthovernment and
Parliament; such methodology should be implemeriteda step-by-step
manner, and should lead to improved coordinationthe law-making
procedure, thereby creating more time and oppdstaaiproperly conduct full
regulatory impact assessments;

The Georgian Government and the Parliament shoutdider ensuring that
there is a greater balance between the efficielidhe legislative procedure
and the effectiveness of laws and to review thestexg deadlines in the
respective Rules of Procedure for submitting regieeomments or proposals
for amending draft legislation; specific attentiamould be paid to the
accelerated procedure whereby ‘urgent laws’ areudised and adopted: the
Government and the Parliament may consider revgwimeir Rules of
Procedure to provide for clearer criteria for difgn when draft laws are
considered “urgent”, and to require a justificatiorhen the accelerated
procedure is applied;

The Georgian authorities may wish to consider ohigdng the possibility for
article-by-article discussion, amendments and gatinparliamentary sessions,
which would then also allow for proposals to amepecific articles and/or
larger, structural parts of the draft law; a detdilprocess for this new
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amendment procedure needs to be agreed on witkirP#nliament and its
Rules of Procedure should be changed accordingly;

The Parliament may wish to consider introducingcpdures that would allow
its committees to take written and oral evidencedit laws, and if possible
on significant amendments to draft laws, to faaiét more structured civil
society consultation;

It is recommended to reconsider the procedureelat the presidential veto:
the decision to veto a draft law should either aombnly motivated arguments
concerning the draft law as a whole or, in casesravthe veto is accompanied
by an amending draft proposal, the latter shouldlaeed on the parliamentary
agenda and subsequently discussed,;

The Georgian Government should consider modifyitgy e-Government

system and add features to address the currentcshongs, such as weak
coordination, and the practice of diverging frone testablished legislative
plans and initiating draft laws independently frahem, in line with the

prescribed procedures; furthermore, the systemldhme consistent with the
future inter-ministerial coordination mechanism;

The Georgian Government should consider introdubimgner improvements
to Matsne, the system used to publish enactedld¢igis and draft laws, in
terms of coordinating simultaneous data and infeionalows, filling possible
gaps between adopted and electronic versions af gs, and providing for
correct cross-references. Ideally, all by-laws #thalso be collected in the
online database. Free access to the system fag aflcial, and needs to be
addressed accordingly.

It is recommended to provide Matsne with a backeefthat would analyse
and validate the comments posted on published deaafs and enacted
legislation, and ensure the involvement of capabliing staff. The Georgian
Government should also encourage all ministries atiger governmental
institutions to upload draft laws on the Matsne svebfor public consultation.
The Georgian Government may further wish to consedéablishing standards
and a procedure for translating source documerits ather languages, as
required, which may then be considered “officia#irslations.

The Parliament may consider developing a compréenglectronic
information system, with a searchable databasedandment revision options;
this electronic system should cater to all stakédwsl of the legislative
procedure, including parliamentary factions, cones, Members of
Parliament, the Bureau of Parliament, parliamentstaff, as well as the
Government, civil society organizations, and thdewipublic;
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V. It is recommended that all stakeholders involvethalegislative procedure be
extensively consulted throughout the process otldging terms of reference
for the above-mentioned electronic system.

THEMATIC ANALYSIS

13.

14.

15.

16.

17.

18.

INTRODUCTION

This Assessment outlines a condensed version oletfislative process in Georgia,
embedded in the constitutional order. It focuses mamms that determine the
functioning of the legislative process and attentptprovide a brief overview of the
rules defining the legislative process as a whole.

The Assessment is based on written law as wellnagformation collected during
interviews with key stakeholders. It further exgi®icertain discrepancies between the
law and its implementation, in relation to how tlegfect the many positive aspects of
the legislative process in Georgia.

This Assessment aims at providing an illustratiérthe legislative framework and
practice in the process of law-making in Georgaas to promote greater legislative
efficiency to ensure good quality and enforceablgislation in all fields. It tries to
achieve this by making recommendations on how frave the overall effectiveness
and transparency of the legislative procedure.

PLANNING AND COORDINATION

At the level of the executive branch, there is gislative planning and coordination
mechanism in place within the Office of the Parkantary Secretary of Georgia,
which in itself is an encouraging fact. Howeveristmechanism could be further
developed and improved, as outlined further inftlewing paragraphs.

The inter-ministerial discipline for coordination law-making, that would oblige the
members of Cabinet to keep in line with the oveidalyjislative plan of the

Government, appears to be quite weak. Furthermodé/idual ministers have the
ability to pursue legislative initiatives to adjust upcoming social and economic
developments in an appropriate and timely manner.

Admittedly, some flexibility allowing individual mistries to diverge from the overall
legislative plan may serve the public interest. the other hand, this room to
manoeuver may result in the proliferation of legfisle initiatives that could interfere
with the implementation of the overall legislatipéan. Additionally, such a large
amount of legislation may result in a greater aggion of accelerated procedures,
especially if in some cases a draft law needs tpi@dl by a certain deadline. This
may overburden the Parliament and lead to gapkdaregislative procedure by, for
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instance, leaving out key stages of the legislapvecess, e.g. consultation with
stakeholders, or regulatory impact assessments.

In this light, it is recommended that the overalbgess of intergovernmental law-
making be strengthened. The inter-ministerial co@iibn mechanism needs to be
improved, by balancing the need of individual nminés to deviate from the overall

legislative planning, with the need for coherendettee Government’s planning.

Simultaneous initiatives of different ministriestivsimilar aims and regarding similar
dossiers should be avoided, or could be replacéhd jwint legislative proposals of

multiple ministries in relation to different prowss of a given law.

The Georgian Government may also wish to modifgitgpovernment system and add
features to address the current shortcomings, sashweak inter-ministerial
coordination, and the extensive freedom for mir@stto diverge from the legislative
plans and to independently initiate draft laws.

PoLicy MAKING

Though some efforts for improvement have been ndtesl policy making process
within Government requires further development. Maotach time appears to be
dedicated to discussing different policy solutidgostackle a given issue. Further, it
seems that policy objectives are frequently dictdtg the current political agenda or
pressing international obligations, and not alwagsa proper needs assessment and
problem analysis.

As in many other countries, one prominent featdrthe preparation of legislation in
Georgia is the lack of a clear distinction betwdba process of discussing and
elaborating the policy which legislation should lempent and the process of
converting that policy into law. This has a numbépossible consequences. One is
that insufficient emphasis may be placed on gettimg policy right, before the
drafting of laws begins. Another is a tendencyré&at legislation as the principal or
only means of achieving policy goals. This may defrom the way in which policy
goals are set. If these goals can only be achigiged legislative solution, then this
determines the manner in which the problem is wesblalready at the beginning of
the process.

The Law on Normative Acts stipulates that a drafinmative act must be accompanied
by an explanatory note, which is a document thgplaexs the purpose and

background of the act. This seems to be the oflicit recognition of the need for a

clearly stated policy goal, as a prerequisite matiating a law. However, the Law on

Normative Acts does not mention additional requigats for the explanatory note

including, for example, an explanation as to whgidkation should be preferred to

other means of achieving policy goals. Without stediuirements, the preparation of
explanatory notes risks being treated as an eaflgritirmal exercise.
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Draft laws are in practice prepared either by #levant government ministry or by an
expert working group established for this purpasajally on the basis of a concept
paper that sketches out in general terms what dhe dhould achieve. However,
frequently such concept papers focus only on ordable option and do not discuss
possible alternative ways of tackling upcoming éssut is difficult to say whether the
solutions found are, in most cases, based on a&pdgrision-making process, which
would, next to identifying the problem, also invelidentifying criteria for achieving
results, considering all possible solutions, amdrtbonsequences versus the criteria of
achievement and on this basis, choosing the besbnopMoreover, the existing
analytical units in the ministries are able to gmalinternational obligations, but may
at times lack the ability to develop policies toplement these obligations. In the
majority of cases, policy decisions are made atreisterial level, but may not
always be properly communicated within the minisleapparatus.

Further, as a rule, draft concept papers are natelwidiscussed with other
stakeholders or the public prior to becoming a mgdiocument for the drafting team.
This approach, while saving time, agaimpriori prevents any other possible solutions
from being considered except for the one alreadntiled. A more open and
transparent manner of policy making would avoid,tlaind would also demonstrate
that the Government recognises the value of putgbimion in helping to identify
problems and develop solutions. As it is, publiegnagn is seldom requested when
deciding on a policy option, which may derive frome fact that policy-making is not
treated as a distinct exercise, but may also betdug lack of awareness of the
benefits of involving key stakeholders, includinge tpublic, early on in the law-
making process.

In this context, it should be noted that the gowsntal action plans and legislative
plans, which undoubtedly serve their purpose, ateadequate substitutes for policy
making. International obligations and national pplheeds appear to be the main
drivers for an imperative policy making effort, batso do not substitute policy
making as such. In combination with the weak cawtion between ministries, this
lack of proper policy making at the beginning oé faw-making process may be one
of the reasons for the huge amount of legal amenthmihat are introduced on a
regular basis, which overburden the Parliamentg@afly its Legislative Committee)
and the individual Members of Parliament (for mor®rmation on this, see par 58
under the section on Quality of Legislative Draftin

Further, the analytical units of different minisgi that may be called upon to
coordinate their efforts to pursue policy implenatiain do not follow formalised
procedures, and as a result, do not pursue a omiémproach. This may prove to be
particularly challenging during the upcoming appneation process of a number of
EU directives at the national level, as requiredhwy ratified Association Agreement
on 18 July 2014.
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In this light, a policy making strategy needs todaweloped, and strategic planning
needs to be facilitated. Internal rules on commaton and coordination at the inter-
ministerial and ministerial levels must be elabedatnd guidelines for evidence-
based policy-making need to be developed, whichimréne with those for the
conduct of regulatory impact assessments. Moreile@tanstructions, based upon
these guidelines, will help guide the policy makt@ough the policy making process
in a practical step-by-step manner. The adoptiosuch instructions should be further
supported by practical training sessions on thgplieation, delivered to the
respective staff on a regular basis.

CONSULTATIONS

A proper and timely consultation process promotesth btransparency and
accountability of the law-making process, improe@gareness and understanding of
the policies pursued among relevant stakeholdeds taa public, and encourages
public ownership of these policies, thereby inciregagpublic commitment to them.
The ODIHR Assessment Team observed a general comemiton the side of
Parliament and Government to involve stakeholdgawizations in the legislative
procedure. At the very beginning of the draftingqass, civil society representatives,
experts and lobbyists may have access to drafisaprd by the ministries and the
Parliament. However, a number of obstacles startavdem the commitment to
conduct stakeholder consultation and a smoothipeact

As regards such practice, it is fair to say thatstdtation is currently generally of an
ad hocnature, and coincides largely with the discretigngowers of the decision
makers in Government and Parliaméiitere is no unified regulatory framework in
place for the consultation of stakeholdergor this reason, there is also no
comprehensive approach to consultations, which evoeduire a proper methodology,
guidelines or work-plans.

This all amounts to a rather diverse consultati@ciices within different parts of the

Government and Parliament. Potential stakeholdeiseaperts are chosen from a list
of experts and civil society organizations opeatin Georgia, based on who is
considered relevant for the topic or the issuesTpractice was at least identified
within the Ministry of Justicé€. It is not confirmed whether this is a cross-
governmental practice, or whether the same applidse Parliament. At times, a lack

of clearly articulated criteria was observed fdesgng civil society organisations to

be part of the process or in relation to modalit@snteraction between, for instance,
civil society and a parliamentary committee.

S Consultation and coordination is done throughausiinter-agency coordination councils and commissi
such as Criminal Justice Reform Council, GenderalityuCouncil, Inter-agency Councils on personshwit
disabilities, domestic violence, trafficking in pens and etc.

6 Consultation and coordination is done throughowsiinter-agency coordination councils and commissi
such as Criminal Justice Reform Council, GenderalityjuCouncil, Inter-agency Councils on personshwit
disabilities, domestic violence, trafficking in pens and etc.
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In the presidential administration, there is a ggdeamit tasked to communicate with
stakeholder organizations. However, there is nabéished procedure outlining

consultation with such organizations, leaving opew this should be organized and
who should be invited to consultation events. Iaiso not clear how, and to what
extent the presidential administration will takeakstholders’ viewpoints into

consideration, when, for instance, formulating canis on draft laws. This could be
relevant when the President is considering impoaipglitical veto on a draft law. It

would help if here, rules on consultation with sflaglders would be introduced that
are compatible with the new constitutional roleled President (no legislative power,
but the possibility to issue a veto).

One benefit of conducting public consultation a¢ tstage when a draft law has
already been elaborated, is that it is often onlthis stage that citizens and affected
groups can begin to properly understand what iagoproposed. At the same time,
there may be some merit in having public consultatonducted at an earlier stage,
when the Government’s proposals have formed safftty to make consultation
meaningful, but the policy has yet to be fully wedkout and translated into a draft
law. The Georgian authorities may therefore wisbaonsider extending the practice of
public discussion, in appropriate cases, to incloolesultation on main policy issues
already articulated in a concept paper, beforeptieparation of the actual draft law
begins. Further, a draft law, in the process ofl@gelopment, may undergo significant
changes. In such cases, it may thus prove usefdl iemportant to conduct
consultations on a finalised version of the draft bt a later stage as well.

The lack of time provided by law to individual sésgof the legislative process is a
critical issue for consultations. Other stakehdadare often unable to form a proper
opinion on a draft law due to a lack of transpayeaied timeliness of agenda-setting
and information practices within Parliament. Moregwthe distance between Thilisi
(where the Government sits and where the most prembicivil society organizations,

professional associations and think-tanks are cureted) and Kutaisi (where the
Parliament is located) often prevents stakeholffera attending committee hearings,
in particular when they are only informed abouinthen short notice.

In cases where constitutional amendments are stdamito the Parliament,
consultation needs to be organized by law. It wdaddadvisable to ensure that civil
society organisations participate in the workingugps elaborating the amendments
(another form of consultation), following an operdaransparent selection procedure.
In cases involving other legal reform activitieserte is no such obligation for the
Government or the Parliament to consult. While Merslof Parliament have stressed
that no stakeholders are excluded from the law-ntakrocess, committee members
do not play an active role in inviting stakeholdeos committee meetings. Such
invitations are apparently only issued by the CotteriChair.
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Advisory councils established under certain pardatary committees also generally
do not reach out pro-actively to the public. Ineeas advisory council is established,
features such as its functioning or membershipatesaem to be fully transparent: for
instance, this information is not published on plagliamentary website. Further, the
Parliament does not have a sophisticated electreystem that could track and
immediately reflect all changes introduced to diafts. This poses a serious obstacle
for the stakeholders and the wider public that seekivolvement in the law-making
process, or simply would like to monitor developitse\ timely publication of both
general and detailed information about new draftslan such a system is likely to
foster greater opportunities for consultation vtk public, lobbying groups, political
organisations and parties, as well as civil soayetyerally.

In this context, a feedback mechanism is also itapdr if the results of consultations
are not acknowledged, the risk of “consultationgia” is quite high. At present, there
is no institutionalised feedback mechanism for ahakders involved in the
policymaking and law drafting process, both in Ghevernment and the Parliament.
One of the reasons for this may again be the absafine proper electronic system, but
also insufficient documentation of the consultatimeetings. It would therefore be
advisable to keep public records on whether prap@seendments were taken into
consideration and the reasons for accepting sonem@ments, and rejecting others.
Similar considerations apply in cases where indiglctitizens submit comments on a
draft law through the online legal database LegistaHerald of Georgia Matsne, or
directly to a parliamentary committee.

As only hard copies of draft laws are made avadlalakeholders as well as Members
of Parliament may not always possess the latesioreof the draft law that is the
topic of committee hearings, even one day prioth® hearing. Also, the minutes of
committee hearings are not public, and are onlyideal upon request. This practice
renders it very difficult to effectively monitor emts in the committees and hampers
effective follow-up action. Further, interlocutdrem civil society pointed to the lack
of opportunity to properly follow and comment omilative initiatives proposed by
Members of Parliament before they are discussdueiparliamentary committees.

Though the public is free to attend committee nmggti it is often hindered by the
afore-mentioned distance between Kutaisi and Tipitis other regions, and the fact
that agendas of these meetings are often not peblisvell in advance. Many
Members of Parliament also experience the disthet@een Kutaisi and Thilisi as a
twofold handicap. On the one hand, it hinders tlali#ment in its law-making
activities, and on the other, it inhibits the exsecof the Parliament’s oversight
functions, by which the latter can ensure a balasfggower and assert its role as a
representative of people’s interests. Since therntgjof Members of Parliament also
resides in Thilisi, and travels to Kutaisi only f@ssions and meetings, the legislative
agendas are quite tight, which means that thelessstime available for Members of
Parliament to deliberate draft laws in committeeetimgs and in plenary sittings.

18 | Page



40.

41].

42.

43.

ASSESSMENT OF THE LEGISLATIVE PROCESS IN GEORGIA

Moreover, though draft laws are submitted in et@gtr format, minutes of the
committee sittings indicating the committee’s dexis on debated draft law need to
be submitted in hard copy, complete with relevaghaures, which can only be
effected if the signatory is physically present.isTlcould lead to delays, since
signatures may need to wait until the signatomyeist in Kutaisi.

The distance between Kutaisi and Thilisi also poaesubstantial challenge for
Members of Parliament to engage in fruitful contadh stakeholder organizations.
The latter, in turn, feel that they cannot makertheices sufficiently heard, due to the
distance to Kutaisi and tight agenda setting

The location of the Parliament in the city of Ksias laid down in Article 48 of the
Constitution. A temporary relocation, with the posp of arranging a plenary meeting
or session elsewhere, is possible, but only insccagstate emergency or wartime. The
Constitution thus clearly limits the freedom of tRarliament to physically and
permanently relocate outside Kutaisi. By majorignsensus and special procedure,
the Constitution could be amended to change thieariconstitutional provision. At
the same time, such constitutional changes coulg lm& brought about if there is a
clear political will on the side of all relevantakeholders to do so, and could take
time. Another —easier and faster — option to imprthe situation would be to amend
the Rules of Procedure of the Parliament to sthtg agendas of sessions and
committee meetings should be available at leastomtbree days in advance, in order
to allow also those stakeholders, especially frovit society, who are not located in
Kutaisi to contribute to deliberations on draft faw

Moreover, it is advised to investigate to what aktelectronic tools could be a
substitute for relocation, or could at least enleatuntacts and exchanges between the
Parliament, the Government and stakeholder orgtnia Two examples serve as an
illustration: video conferencing could be a powefeature to allow for consultation
with stakeholder organizations not located in Ksitaand the introduction of an
electronic signature could substitute the physstghature of draft laws, and with it
the obligatory physical presence of the signatory.

To address the above-mentioned challenges ingel&ti consultation procedures, it is
recommended to establish consensus and a commamitoent within the Cabinet

to developing a cross-governmental regulatory fraark for consultation in policy

and law making. The regulatory framework for cotetidn has to be based on
international acknowledged methodology and prastiedile at the same time taking
into consideration Georgian administrative and wmalt specifics. Such regulatory
framework will provide a genuine opportunity foraktholders to engage in the

7 See Transparency International assessment ofetfermance of the Georgian Parliament in the fiesar
issued in April 2014: the general opinion is thia¢ tParliament should reside in Thilisi. As for teder
public, a survey indicates that 66% of the intemges share the opinion that the Parliament shouilddated
in Thilisi, while 20% think it should remain in Kaisi. A remaining 13% does not have a preference, o
abstained from commenting. The report can be aedesbttp://transparency.ge/en/node/4147
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legislative procedure. Access to such procedurerdooation within different parts of
the Government, staff capacity, monitoring of thelations of the draft laws at
different stages of the legislative process anecfebnic) feedback mechanisms would
need to be ensured in this context.

A step-by-step approach to designing a procedurertxible consultation would be
expedient under these circumstances. This wouldigeospace for flexibility, and
allow for the most appropriate and effective fornohtconsultation (for instance,
roundtables, focus groups, online forum, etc) iohegespective circumstances. Such
procedure will connect all stages of the consultaprocess into a coherent sequence
of events. On the basis of the regulatory framewthr& Georgian Government may
wish to consider drafting and publishing onlineacland concise practical guidelines
to ensure easy access to consultation proceduresalkgholder organizations and
provide space for meaningful contributions to thecpss of preparing draft proposals
and to the quality of the supporting analyses. Tdosild include, for example,
regulatory impact assessments. Access in thisstamdd not be limited only to those
groups that, due to various reasons, are favoureselected by the drafters. The
current practice and experience of establishingsady and inter-agency councils
could be applied accordingly. Such in-house proazss also be institutionalised
within ministries and the Parliament, thereby mgkirmandatory.

The regulatory framework for consultation shoulditn@lemented uniformly, so that
(with the exception perhaps of national securityttera) proper consultation is
ensured. Existing procedures of consultation haveetamended in a comprehensive
manner. ldeally, all existing procedures should sabstituted with the newly
developed methodology, to ensure uniform consoliagirocedures. Such procedures
should also envisag@ter alia, the availability of minutes of consultation meegs
and of the results of consultations to the pulalisp online.

The Parliament may also wish to develop a regutat@mework for consultation,
preferably based on the same principles as thes-gogernmental regulatory
framework. Also here, access to the procedure duoation within different parts and
committees of the Parliament, staff capacity, naimg and electronic feedback
mechanisms are among the most relevant aspectscortseltation procedure could
be embedded in the Rules of Procedure of Parliament

In support of the consultation procedure in theli&aent, rules on the timely
publication of agendas of committee meetings needbe properly implemented.
Additionally, it is advised that the agendas andnutes of all parliamentary
committees are published on the website; printegiesp if necessary, should be
obtainable free of charge as well.
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PARLIAMENTARY INITIATIVE

In case of a parliamentary legal initiative, théiator of the draft law is usually an
individual Member of Parliament or a faction. Sinodiators of draft laws may not
always have the necessary knowledge and skillacoess to human resources, e.g.
the Bureau of the Parliament, who would be abledoduct financial and fiscal
analyses, there is an enhanced risk that draft taass end up being of sub-standard
quality. In particular, a proper inventory of butlyy consequences of such draft laws
is usually not provided, nor do they undergo a so@gulatory impact assessment. In
the absence of such assessments, draft laws widlways adequately meet the aims
and goals of the initiator, and will fall short thfe expectations of stakeholders. This
will provoke yet more legislative interventionsatkng to legislative hyper-activity.

The Government is obliged to submit its opinion dnaft laws proposed by the
Parliament within a period of ten days. This tiraefe is, by all standards, too short to
develop a proper opinion, consult stakeholders emdduct a regulatory impact
assessment. For this reason, it would be expedeergxtend the timeframe for
submitting and commenting on parliamentary inii@$i, to enable the elaboration of
quality draft laws that would meet minimum quabtandards of form and content.

ACCELERATED PROCEDURE

Many of the persons interviewed when preparingAksessment shared the opinion
that the accelerated procedure for debating ‘utdews is being applied too often, or
at times even misused. Statistics assessed inetimdbetween 2012 and April 2014
showed that in this period, 32% of the draft law#iated by Government and
Parliament were processed through the acceleratszkqure (4,2% were adopted
through the simplified procedure). The relativelgdguent use of this procedure places
significant pressure on parliamentary actors in ldgslative procedure, and has a
substantial impact on the quality of draft propssal

It is positive that the accelerated procedure is peymitted in relation to all draft
laws; notably, it is only allowed if a draft law e® not involve changes to the
Constitution or a constitutional law, and does oomstitute a completely new draft
law (meaning that it proposes amendments to egisaws) (see, for instance, Article
163 of the Parliamentary Rules of Procedure). &t same time, the Parliamentary
Rules of Procedure do not specify any additionatenia criteria for applying the

8 For instance, the Rules of Procedure of the StoRarliament set such deadlines in the followiag:wRule
9.5 Stages of the Bill. (...) 3A. The minimum perititht must elapse between the day on which Stage 1
completed and the day on which Stage 2 starts isitfidg days. 3B. The minimum period that muspsi
between the day on which Stage 2 is completed lamadiay on which Stage 3 starts is 10 sitting dags.
Where part of a Bill is referred back to a comnaittender Rule 9.8.6 (for further Stage 2 considenjta
minimum period of 4 sitting days must elapse betwee(a) the day on which Stage 3 proceedings are
adjourned and the day on which further Stage 2 qm@dings start; (b) the day on which further Stage 2
proceedings are completed and the day on whicheSSgmroceedings resume (but only if the Bill is aded
at those further Stage 2 proceedings).
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accelerated procedure. In practice, this procetaseat times apparently also been
applied to quite complex laws. The request to @assaft law via the accelerated
procedure, as well as the degree of urgency indphgeassessed by the Bureau of the
Parliament, based on the arguments of the initiatdhe draft law or of the leading
committee. Interlocutors from Parliament also psihout that most of the draft laws
that were considered through the accelerated pooeedad been included in the
annual legislative agenda for adoption at the begmof the year. According to them,
the adoption process is frequently sped up, naaume of the urgency of a legislative
project, but simply to fulfil the legislative agemdor a given year. Initiating and
conducting the accelerated procedure does not appaaquire a lot of effort and
justification, which could be a reason for its fuegt occurrence.

The time frame for the accelerated procedure iswoeek, which places significant
pressure on all parties involved: the Governmerdyligmentary committees,
stakeholders, individual Members of Parliament #mel parliamentary staff. Given
the short amount of time available, it would appeaar to impossible for the
Government to submit its findings in the coursetlo procedure, in case the
procedure is initiated by the Parliament: the Goment expert staff will have little to
no opportunity to formulate well prepared opiniarsconclusions in only one week.
Proper consultation with stakeholder organizatiosild appear similarly unlikely in
such cases. Consequently, the opinion of the Gavenh (and other stakeholders) on
a draft law may in a number of instances be suknthitturing, or even after the
discussions have taken place in the parliamentamnuttees or at the plenary sittings
and will then evidently be of limited effect.

At the same time, civil society stakeholder orgations seem to have little or no

opportunity to advocate their viewpoints to Membef<$arliament in the course of

the accelerated procedure because it will be Viytirapossible for them to keep track

of the developments. Further, Members of Parliantieatselves have little time to

follow the course of events and discussions onleglated to draft laws, both in the

parliamentary committees and in the plenary. Duplenary session, the accelerated
procedure only provides limited time for an indwad Member of Parliament to

speak; he/she may only make one intervention, aft sturation.

An important underlying matter in this respect,eafing all parties involved in the
accelerated procedure, is the lack of timely infation on the development of the
draft law. Subsequent versions of the draft lawllofang elaboration and
amendments in the respective committees and dthaglenary sittings in the course
of the accelerated procedure, are apparently niéted correctly, nor are they made
available in a timely manner on the parliamentargbsite or through the
parliamentary staff. Members of Parliament, parkatary staff and stakeholders also
do not have access to electronic version of theumdents. Apparently, printed
versions of revised draft laws are made availahl®ughout the procedure, but
without giving accurate information on their stathdoreover, the Bureau of the
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Parliament does not (and may also not always be &)l physically provide all

stakeholders of the accelerated procedure withetlpesited versions on a rolling
basis. Consequently, at the parliamentary commitbeetings, and possibly also
during the plenary sittings, not all Members of IRarent have the updated
documents, or even the correct versions, at thispodal in a timely fashion. This
situation could be much improved by installing @pr@priate electronic information
system.

TRACKING DOWN THE | NFORMATION FLOW

As already noted in the previous sections, theratgsef a comprehensive electronic
information system within the Parliament makesiftiallt to track amendments to
draft laws, access their content and update egisaws automatically after adoption
of draft amendments made to them. This renderenlies process quite burdensome
for all stakeholders of the legislative procedumside and outside the Parliament. The
lack of an adequate, comprehensive electronic nmftion system, with a searchable
database and document revision options, that wputide ongoing updates, is
particularly acute in the accelerated proceduree @ay to improve this situation
could be using an electronic system that compavesdbcuments and displays only
what changed between them in a third separate dedursimilar to Microsoft
Word's legal blackline option), without introducireny changes to the documents
compared. Another option to consider would be ihsgaan online system that would
combine revisions from multiple authors into a sngpcument.

Full supporting documentation of a draft law (elge explanatory note, or results of
public consultations or impact assessments, ifiegiple) is also not always available
on the website of the Parliament. Moreover, infdioraon internal rules of the
committees, advisory councils to the committeesnmusition of these councils,
minutes of committee meetings, opinions on draftslaetc. are lacking as well. It
would be advisable to devise a procedure wherebyctintents of the website are
enhanced, and updated regularly.

QUALITY OF LEGISLATIVE DRAFTING

Aside from the already-mentioned absence of effeqgbiolicy making, there seems to
be a lack of specialist drafting resources withowv&nment and Parliament, and little
to no professional development opportunities faaftérs. The situation within the
Government appears to be somewhat better than riafant, especially in the
Ministry of Justice, where staff has access toande training and sometimes to
external training as well. Parliamentary staff adt seem to enjoy such opportunities.
At the same timead hoctraining courses can only have a very limited iotpathey
are not part of a home-grown and comprehensiveyoh legal educational covering,
amongst others, law drafting techniques.
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Usually, a flawed policy-making process will produdraft laws that are not well

developed. During the country visit conducted bg kssessment Team in 2014, it
was noted that a total number of 638 draft laws passed during the period of 2012
— April 2014 (2.5 years). This is believed to betgsubstantial: in this timeframe,

more than 97% of the legal initiatives that endgu heing adopted concerned
proposals of amendments to existing laws, and aesto8% concerned new laws.
Unless this practice has changed drastically ferémainder of 2014, this shows that
the vast majority of laws passed are amendmengdréady existing laws. Frequent
and recurring amendments to legislation are oftemédicator for weaknesses in the
texts and formulation of the legislation.

In Georgia, there are apparently no concrete ofoumi guidelines for drafting
legislation. The learning process for draftersredpminantly based on practice and is
almost completely confined to “learning by doindReportedly, training efforts are
few, and only conducted on an ad hoc basis; maayaliegedly supported or co-
organized by international organizations or agencié appears that within the
drafting units of the ministries, there is a preetof cooperating with team colleagues,
but this is not an organized process, nor is sodperation legally required. Drafters
may also cooperate in inter-ministerial teams arous working groups, but this is
also not mandatory. The drafting of laws does aquire special qualifications, which
most probably stems from the lack of drafting glires and of training.

Occasionally, stakeholders from civil society orngations are also involved in the
drafting process, but the degree of their involveme not transparent, and is also not
defined by law. In addition, it is unclear if, ahdw quality checks of draft laws take
place. Overall, it is noteworthy that the existimgndatory checks are focused on
assessing the conformity with higher ranking norkiewever, they do not extend to
the operational features of the legislation (suslklaecking the inclusion of provisions
needed to make the scheme operative and enforcealttoice of terminology that
would reduce the likelihood of disputes) or othgpects of legal compliance.

Due to the lack of comprehensive training, andusfident number of qualified staff,
both the Government (the Ministry of Justice intjgaitar) and the Parliament suffer
from a lack of human resources to deliver adeqteatienical support to initiators of
laws and legal drafters. This appears to be a brastthred concern. The lack of
human resources, in combination with the assess#ddf guidance, knowledge and
skills of drafting staff, impacts significantly dhe quality of draft laws and should be
addressed as a matter of priority.

In the Parliament in particular, the parliamentaryority allegedly does not benefit
from the support of parliamentary units in the samagy as the majority factions do.
As a result, minority factions complain that theiwn staff is burdened with extra
tasks, but may not always possess the appropmatel&dge and skills. Apart from
that, the Legal Department within the Parliamerttjolv conducts preliminary checks
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of the quality of draft laws, does not have theowgses and staff to provide additional
support in technical drafting matters. The lacksafficient resources is a concern
shared by many committees, factions and MembePadiament.

To improve the overall quality of drafting legistat, the Georgian Government is
strongly recommended to develop a drafting methugigl standardized drafting
procedure, and clear, well-structured guidelines low to implement such
methodology and procedure. At the time of the couwisit (April 2014) the Ministry
of Justice had reportedly started elaborating ldgafting guidelines, aimed primarily
at legal drafters working for this Ministry. It wiobi be advisable to make the
elaboration of such guidelines mandatory for theolwhGovernment, also in close
cooperation with the Parliament in order to ensuméormity in the implementation of
the guidelines. The Law of Georgia on NormativesAshould also be brought into
line with any newly developed drafting methodologpd standardized drafting
procedure.

It is also recommended to train all potential ledyafters so that they acquire relevant
knowledge and skills, in order to perform betteofpssionally. The scope of the
training should not be limited to the technical exdp of drafting: it is essential to
familiarise drafters with all stages of the ledisia cycle, but also to make them
aware of gender mainstreaming specifics, humantsiggsues, and other relevant
areas. Legal drafters should be provided with prakskills in addition to theoretical
knowledge, for instance, knowledge of the logidalicture and style of a legal act,
how to make references in a legal act, how to es&io words and phrases, how to
use the active and passive voice while draftingslagon, or how to define concepts.

CONSIDERATION OF DRAFT LAWSIN THE PARLIAMENT

In the period of 2012 — April 2014, the total numbélaws passed by Parliament lay
at 33 (in 2012), 467 (in 2013) and 138 (in JanuaApril 2014). The volume of legal
amendments (to already existing laws) passed bPdngament lay at respectively 30
(in 2012), 455 (in 2013) and 131 (in the first geanof 2014), while the number of
completely new laws adopted was 3 (in 2012), 120h3) and 7 (in the first quarter
of 2014). Unless this has changed drastically ther remainder of 2014, the numbers
show that the Parliament in most cases mostly carihie shortcomings of already
enacted legislation; frequently, this processisated by the Government, though it is
not clear whether this is a result of regular estpevaluation of the legislation
conducted by the executive branch.

As to the initiating activity of the parliamentafgctions, the figures indicate that the
majority factions are overwhelmingly more activearththe minority factions.

Corresponding figures for the period of 2012 — AgA14 are 71 (in 2012), 331 (in
2013), and 28 (in the first quarter of 2014) diaits initiated by the majority factions,
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versus 0 (in 2012), 15 (in 2013), and 1(in thet fiygarter of 2014) draft laws initiated
by the minority factions. It should be noted thaven legal initiatives conducted in
the period 2012-April 2014 were the result of jommdjority/minority activities.

It is perhaps a usual practice that majority fawtianitiate more draft laws in

Parliament than those of the minority. However,irapressive 99.5% share would
indicate that minority factions only play a mardimale in the parliamentary law

making process. This may be due to the fact tisagllaged by the minority factions,
next to delivering services to the Parliament ated members as a whole, the
parliamentary organs, units and staff work maimly the parliamentarians belonging
to the majority factions. Nevertheless, seven joirttatives of majority and minority

factions have been recorded in the period 2012tRpd4.

It has been observed that the legislative procedratains strict timelines for
consideration, comments and review of draft lawlsough admittedly, strict terms
will support the efficiency of the procedure, it geiestionable whether they will
equally contribute to the quality of drafts, antimahtely, of laws that have acquired
legal effect, in a way that allows these laws /ftdlaws to adequately meet the
existing demands. The question for the right badaoetween efficiency in the law-
making process, and effectiveness of laws becomlesant in particular in cases
where the accelerated procedure is applied.

Within the period of 2012-April 2014, the accelexhiprocedure was applied in 32%
of the cases where draft laws were initiated by @oernment and the Parliament.
The relatively frequent use of the accelerated guace has revealed itself to be
detrimental for the quality of draft laws, as cam $een by the large number of
amended laws every year.

On the other hand, adopting constitutional amendsneeems to follow a procedure
that may at times be challenging. According to @etil02 par 3 of the Constitution, a
revision of the Constitution is deemed adopted, ig supported by no less than three
fourths of the total composition of the ParliamaftGeorgia on two subsequent
sessions held with an interval of at least threathm This procedure, which is of a
most fundamental and sensitive legislative natisrguite rigid. This raises questions
as to the extent to which Article 102 par 3 assuthesight balance between ensuring
sufficient consensus among Members of Parliamedtpaactical governability: any
imbalance in these areas may easily spark constialtdebates. On the other hand,
the previous practices of frequently amending tlogiitution may also explain a
certain reluctance to make this process too eagylaxible.

In cases where other draft laws are consideredirhabent, it appears to be difficult
for stakeholders to submit an alternative draft ava list of amendments, as article-
by-article discussions and voting are apparenthyfor@seen by law. In the committee
meetings, article-by-article-based discussions tgikace, but proposals for
amendments to individual articles or sections dfadt law are not possible. Instead, it
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is only possible to submit an alternative draft.lsdm alternative proposed draft law
should differ essentially from the main draft lageé¢ the Rules of Procedure of the
Parliament, Article 154 par 2).

In order to address these challenges, the GeoRpgaliimment may wish to consider
introducing article-by-article amending processkscussions and voting, also during
plenary sessions. At present, discussions by @stiol chapters are possible only if
this procedure is suggested by the Speaker upgordp@sal of a leading committee’s
chairperson and supported by the majority of MemloéiParliament. Prior to the first

committee meeting, it should be possible to sulproposed amendments to articles
and bigger structural parts of a draft law. Eacleadment would then be discussed
and voted on separately in the committee meetingcommittee meetings, further

additional amendments could also be submittedrasudt of discussions, but only to

those parts of the draft law which have alreadynltbe subject of amendments. The
committee will then decide on the amendments ang hies staff prepare a new

consolidated version of the draft law for the plgndiscussion. More detailed rules
for such procedures will need to be discussed witine Parliament.

Legal drafters working in the Parliament should engd appropriate training to
acquire knowledge and skills, similar to the typéraining offered to ministries’ staff
members, in order to perform better professiondilye scope of the training should
not be limited to just the technical aspects ofttdrg and should include, for instance,
legal terminology, the composition and structurecohcept papers, draft laws and
explanatory notes, special legal requirements agllatory impact assessment
methods. In light of the Association Agreement t@atorgia signed with the EU in
June 2014, the burden on parliamentary staff wgrkim international agreements will
increase significantly, since the agreement eneisdge approximation of a number
of EU directives at the national level. The appnoxiion process will thus also require
additional training for the affected civil servants

REGULATORY IMPACT ASSESSMENT

Regulatory impact assessment is an important toensure good quality legislation
throughout the entire cycle of policy making, begng from the problem analysis and
outline of the assumed outcomes of a legal actandon-legislative solutions, to
determine the most viable solutiorexfante evaluation), and ending with the
evaluation and monitoring of enacted legislati@x (ostevaluation). It aims at
assisting policy makers in adopting efficient anfleaive regulatory options
(including the “no regulation” option), using evit®-based techniques to justify the
best option. For this reason, it may be more dfitiand cost-effective to conduct
impact assessment at the earlier, policy-makingestd the wrong policy is opted for
at the outset, then ensuing regulatory measuresmtag end prove to be ineffective.
Where relevant, the costs of regulation shouldexated its benefits, and alternative
options should also be examined: regulatory impgessments help authorities
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ensure that administrative burdens stemming fromynadopted regulations will not
outweigh the existing burden.

75. In Georgia, all actors in the legislative procedaeknowledge the relevance of
conducting proper regulatory impact assessmentaeMer, this common awareness
does not appear to have led to a proper and censiptactice of conducting such
assessments. An overall, general observation is thaugh the regulatory impact
assessment is an imperative part of the formal nealking procedure, it is not
embedded in an institutional mechanism and notce¥Wey implemented. Basically,
the legislative planning process in Georgia lacks@idence-based approach that is
supported by the use of researched data and psivategies. Apart from suffering
from a lack of proper methodology, staff of the @mment and the Parliament lacks
the knowledge and skills to conduct regulatory int@ssessment properly.

76. The manner of conductingx-anteevaluation of the potential effects of draft lawas,
practiced by the ministries, varies on a scale frobmdimentary” to more
“comprehensive”; and may involve the use of thendséad cost model (SCM), or
other, more or less comprehensive modes of regylatopact assessment. In the
Ministry of Finance, complaints, judgments and adstrative decisions received are
reportedly taken into account while drafting legigin; however, this practice is not
based on a specific procedure and can hardly bkfigdaas a mode of regulatory
impact assessment.

77. The results of impact assessments should be redlestexplanatory notes, which are
documents that are attached to draft laws and exgieir purpose and background;
impact assessments serve to explain why a draftwaw selected to respond to a
specific upcoming problem or challenge. It is ingiMe to attach an explanatory note
to each draft law, as otherwise Members of Parlrgnand other relevant actors in the
legislative process will not have sufficient infaation on the background to drafting a
particular law, and what benefits and changeslithwing.

78. In this context, it is noted that in Georgia, madet procedures for the preparation of
explanatory notes are either not available or, ewdere ministries have passed
standing orders with detailed instructions for sitbng the required information,
reportedly not implemented. Even more, the existorgns for explanatory notes are
not adequately filled in, due to time pressure amack of understanding of regulatory
impact assessments in general. Thus, on many oocsasexplanatory notes do not
provide sufficient justification and reasoning ftiwe initiation of the draft law.
Regulatory impact assessments are also not p#reof, although some attempts have
been undertaken to introduce th&ém.

9 For instance, the Economic Analysis and Policy Depent of the Ministry for Economics and Sustaireabl
Development has attempted to perform regulatoryairhmssessment based on the OE@GEthodology;
anyway, they seem to actually wish to evaluatentheket impact rather than administrative costs.
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Whenever a draft law is considered in the Parligmire Budgetary Office of the
Parliament has to deliver a conclusion which agsetise impact of the draft law on
the revenues or expenditures of the state budgeiddition, it also has to identify any
new financial commitments implied by the draft. TRarliament attributed such
assessment functions exclusively to the Budget c®ffiCertain Members of
Parliament have expressed their doubts as to wh#th Budget Office has sufficient
capacity to properly conduct financial and fiscabkessments, and whether its staff
members possess the required skills and knowledigiea result, certain committees
and factions have thus arranged for adequate me@s®Upr conducting their own
assessments themselves, as illustrated by the dJNidéional Movement faction; it
contracted two economists, which serve all membktise associated faction.

Moreover, the current focus of the explanatory siaseconsidered to be too narrow.
For instance, the specific gender or environmeitgdact of a draft law is not

covered. Further, a number of interlocutors repmlyt®bserved that frequently, the
drafters of laws omit a cost-benefit analysis atatesnent of required financial

allocation in the explanatory note, partly due ttaek of understanding among the
relevant institutions of how the costs should meased and quantified.

To address the above challenges, the Georgian Goesit may consider developing,
via a cross-governmental framework, a methodologyl @&xtended scope for
conducting such assessments. This should involve pfwossible budgetary
consequences of certain draft laws and amendmants potential implications for
fundamental rights, men and women, or the envirgrinigraft laws that are merely
technical in nature would not need to be subjetde@gulatory impact assessment. In
the course of developing a framework for regulaiompact assessment, the Ministry
of Finance’s risk assessment mechanism (identifymbich risks represent
opportunities and which represent potential pgjatiould be taken into account, along
with other good practice examples. The legal fraor&wfor regulatory impact
assessment needs to be based on internationallyowtddged methodology and
practices, while taking into account Georgian adstiative and cultural specifics. In
this context, it is advised to take the OECD recandations on the consultation of
stakeholder® as a baseline. Additionally, it is recommendedatee into account the
principles in the Open Government Declaration @skslbby the Open Government
Partnershipt1!

It is essential that Government officials and @amnientary staff are trained to acquire a
good understanding of a (unified) methodology fonducting regulatory impact

10 0ECD, ,Background Document on Public Consultatipnan be found at

http://www.oecd.org/mena/governance/36785341.pdf

11 The Open Government Partnership Initiative is altitateral initiative that aims to secure concrete

commitments from governments to promote transpgrempower citizens, fight corruption, and harness
new technologies to strengthen governance. - See atochttp://www.opengovpartnership.org/about/open-
government-declaratigiseorgia joined the Open Government Partnerstii@tive in 2011.
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assessments, and to ensure a correct applicatisualf assessments in practice.
Capacity building in this field is a paramount predition for success.

It is essential that the framework for regulatonypact assessment is implemented
step-by-step and in a uniform manner. Existing ficas of ex-ante evaluation need to
be amended, taking into consideration such crisiafor instance, transparency and
public accountability, stakeholder involvementjakility of the information obtained,
costs, and skills that the staff involved need &veh Ideally, the existing practices
should be substituted with a completely new comgmslve framework that would be
applied in a uniform manner within all parts of @avment. Improved coordination of
all stakeholders in the law-making procedure wittate more time and opportunity
for the proper conduct of regulatory impact assesdgm

Consideration may also be given to extending thepsience of the Constitutional
Court to conduct ex-ante reviews of normative legaks in terms of their
compatibility with the Constitution. This could alsnclude a mandate for the
Constitutional Court to review the conformity ofri@n draft laws with international
treaties ex officio.

PRESIDENTIAL VETO

According to the procedure laid down in Article @8the Constitution, laws enter into
effect upon promulgation by the President. The iBeed of Georgia may, however,
decide not to sign a draft law within the deadks¢éablished by the Law on Normative
Legal Acts and to return it to the Parliament wékplanations as to why it was
vetoed, and proposals for amendment. In case thiafant chooses not to adopt the
President’s proposals for amendment (which may dmayaccepted, or rejected, in
their entirety), the previous version of the dfaf is again put to a vote.

In the period October 2012-October 2013, the thessiBent made use of his veto
right 20 times and returned draft laws with comreeot the Parliament. Within this
time period, the Parliament did not take into act@ny of the comments provided by
the Presidemt? The actual reasons of the Parliament’'s refusalkcdasider the

President’s comments in these cases were notychréidulated and it is not apparent
whether in each case, the suggestions made by rdsdent for amendment or
approval were carefully weighted, and subsequearjbcted on the basis of differing
(quality) opiniong3. Article 168 of the Parliamentary Rules of Procedudoes not

seem to require the Parliament to justify the aidopor approval of a draft law when
it is voted on. Moreover, no committee sittingsmse® be required to consider

12 see “The Performance of the Georgian Parliameht,O2tober 2012-21 October 2013, Transparency

International Georgia”, 2014.

13 The Performance of the Georgian Parliament, 2bl@et2012-21 October 2013, Transparency Internaltion

Georgia, 2014, p. 12.
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objections voiced by the President, which wouldtle proper place for discussing
and making amendments to the "comments" of thedenets

The veto of the President should be taken moreowssi, given the President’s
constitutional status. At present the veto is eitlegected or accepted — in the latter
situation, the draft law is then adopted with tiharges proposed by the President.
There would be a better chance for a genuine dismugsif the presidential veto set
out in detail in the Rules of Procedure of the iBarént would be modified, in order
to allow for his/her proposals for amendment todebated in an article-by-article
discussion. Currently, the veto and the tendencsutimit alternate presidential draft
laws matches the general parliamentary amendmenegs, which allows alternative
legislative proposals only, and not proposals foreadments related to specific
articles or sections of draft laws, which woulddigcussed individually.

To address the issue, two options may be considé&iest, the veto decision could

only contain arguments stating why the Presidermiosps the draft law, without

providing an actually modified draft, since the $tdent, due to his/her changed
constitutional status, is no longer directly pdrtlee legislative process; in this case,
the veto decision should be placed on the parligangragenda and the Parliament
would debate whether to accept it or not. Altensdsi, the veto decision could be
accompanied by specific proposals for amendmerttsetdraft law, which would then

also be placed on the agenda and subsequentlysdestu

THE LEGISLATIVE HERALD

The Legislative Herald (Matsne), is an official lyothat registers, publishes and
systematizes normative acts that come into legakfafter having been published on
the Matsne website. This repository of all legakas maintained by the Ministry of
Justice. It enables the publication of enactedslation, consolidated laws and draft
laws and the public is able to access it free @rgh. This online legal database
allows members of the public to post comments th boacted laws and draft laws in
the course of the drafting process. At presenty dhke Ministry of Justice is
publishing the draft laws that it initiated on tgbsite; the system does not appear to
be used proactively by other institutions.

IT tools and their use in preparing and adoptirgislation are most certainly the way
forward, also in Georgia. However, a number ofdesg of the Matsne system would
benefit from further development or improvement.

Laws are widely accessible to the public only tigtoiMMatsne, which also publishes
draft laws, but does not usually indicate oncetdeaf/'s have turned into laws after
adoption. Matsne exists mainly as an online damalfi®ugh it does publish some
compilations of laws). This places those peopleaatlisadvantage who are not
connected to the internet; they are thus not abesasily access applicable legislation,
especially since the Internet is not fully accdssiéverywhere in the country. The
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printing of laws is possible upon request, but mrged to the requesting person
(though there are exceptions, for instance, forsjperers). Nevertheless, requesting
printed versions of laws mostly benefits thosenlyiin the capital; those living
elsewhere, especially if they have limited finahcrasources, will have little
opportunities to access laws.

Matsne does not have a back-office that would @ealgnd verify individual
comments of the public on draft laws published lemwebsite. It appears that certain
ministries look at these comments for inspiratibaf this is a random practice. In
these cases, they may or may not provide feedleaitietsubmitting individual.

The Matsne system appears to be error-sensitivetyfmng and other editorial
mistakes, which allows it to detect possible mietaln legal texts. Reportedly, there
are cases when the adopted and the electroniowusref a legal act are not identical.
This may be due to the fact that consolidated gassiof laws (with amendments
incorporated into the original legal text) are stimes edited after the amendments
have been approved and published in the Legisldieeald. Matsne will likely
correct the numbering of the final versions of lalwst does not seem to check the
(final) consequences for related laws, which baagabstantial risk for errors in cross
referencing; it is also not clear who in Matsneually performs this task. It is advised
to appoint an electronic editor, or possibly a teaneditors to ensure consistency in
legislation, and undertake more elaborate editiagkd. The Ministry of Justice
authorities may further wish to consider adoptingne rules for Matsne concerning
the editorial correction of laws that have beemady but have not been published yet.

Finally, Matsne provides English and Russian lagguaanslations of some legal
acts. However, the translation process is not phppegulated and does not follow a
standardized legal terminology. Moreover, the ti@iens are not acknowledged as
official translations. A clear reference to lingussstandards and procedure needs to
be developed, so that translations of legal docisnennducted by Matsne will
constitute official translations.
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ANNEX 1: BRIEF OVERVIEW OF THE PROCEDURES WHEREBY
LEGISLATION IS PREPARED, DRAFTED, ADOPTED AND PUBLI SHED

1. The normative framework within which law-makingcarried out in Georgia is provided
by: the Constitution, the Law on Normative Legalt#idhe Law on the Government, the
Rules of Procedure of the Government, and the Rofild3rocedure of the Parliament.
This brief overview outlines the basic politicakiitutions and their interaction in the
law-making process.

The Government

2. The Government of Georgia is the supreme body ef éRecutive branch, which
conducts domestic and foreign policy of the Statee Government is accountable to the
Parliament. The Prime Minister and other Ministeepresent Georgia in foreign
relations within the scope of their competencesm@itution, Article 78 par 1).

3. The Government ensures the implementation of thecwdiwe power, conducts the
internal and foreign policy of the country throutite ministries of Georgia and their
subordinate state institutions, the offices of ®ate Ministers, the Chancellery of
Government of Georgia, within the framework of t@enstitution and legislation of
Georgia (see Rules of Procedure of the Governnfetitle 1). According to Article 2
par 2 of the Rules of Procedure of the Governmentexecuting its powers, the
Government is guided by the Government Programmec#on plan agreed on by the
ministries, adopted by the Government and apprdwedhe Parliament in a vote of
confidence.

4. Article 3 of the Rules of Procedure of the Governtngrovides that the law-making
activities of the Government are conducted on tasisbof short-term and long-term
legislative plans, on the basis of the GovernmenmdgRmme and international
obligations. The short-term list of law-making &ttes is drawn up twice a year; for the
long term, activities have to be developed for agoeof 3 years. The law-making plan is
drawn up by the Parliamentary Secretary of the @uwent, who coordinates the
proposals submitted by the respective units ofthancellery of Government, ministries,
and offices of the State Ministers. Ongoing adtgitof the Chancellery of Government
are headed by the Head of the Chancellery.

5. Those bodies that may initiate a draft law, inchgdithe ministries, offices of State
Ministers, Chancellery of Government, and Admimigtm of the President (a full list of
competent bodies is listed under Article 8 of thée’ of Procedure of the Government),
submit draft laws via the e-government system. Chancellery of the Government will
be notified on such occasioibid, Article 9).

6. Draft laws generally need to meet a number of reguents, and need to be sent out to
members of the Government along with an explanatatg. This is a document that
holds key information on the respective individdedft law. The explanatory note should
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clarify the essence of the submitted draft, conggineral information about it, as well as
the reason for preparing it, and its purpose. Imesaases, if the drafters of the law
require it to be adopted within a short periodiofe, the reasons for this should also be
set out in the explanatory note. These argumentsdcalso provide the basis for
requesting an accelerated procedure in the Parigras set out in Article 160 of the
Rules of Procedure of the Parliament. Furthermibiee expected results of the draft law,
as well as the calculation of financial-economicsEguences caused by its adoption
need to be included in the document. Finally, tkglanatory note also needs to indicate
the identity of the author(s) of the draft law (s#® Rules of Procedure of the
Government, Article 10 pars 1 and 2).

7. The other members of the Government are obligedibonit their comments on the draft
law and their consent to the authors of draft lautkin a period of five days after having
received the respective notification via the e-gomeent system. The Rules of Procedure
of the Government do not envisage any exceptiotisisqule. A lack of reaction on their
side will be interpreted as consent (see the Rafl@socedure of the Government, Article
11).

8. Next, the initiator sends the draft law (which wilesumably already reflect some of the
comments made to the initial draft) to the Charegllof the Government, which will
provide legal expertise on the draft law. In cdse formal requirements for submitting
the draft law

9. 1 have not been met, the document will be returoette initiator without having been
reviewed by the Chancellery. According to Articl2 af the Rules of Procedure of the
Government, if while reviewing the draft law the @ieellery of the Government feels
that the initiator failed to incorporate feedbaobnh all interested and relevant bodies in
Government, it will reconcile the opinion of thetiating body and dissenting opinions
of other stakeholder bodies, thereby presumablgticrg a revised version of the draft
law. The draft law will then be put on the agenfla Government meeting.

10. Further, in the e-government system, the Changatiethe Government marks the status
of the draft law as being ready for adoption. Adoog to Article 19 of the Rules of
Procedure of the Government, the members of thee@awent now have 24 hours to
submit their vote via the system. In case a dgaft is supported by the majority of all
members of the Government, it is deemed adoptethidysovernment. In case of a tied
vote, the vote of the Prime Minister will be degesi After adoption, the status of the
draft law in the e-system moves automatically t® tfext stage of “legal acts awaiting
signature”. The Prime Minister will then providestor her electronic signature, within a

1 According to Article 17 of the Law on Legal Nornva Acts, a draft law shall be accompanied by an
explanatory note, including general informationoats the purpose of the draft law, financial juséfion,
compliance with international legal standards, samnof conducted consultations, if any. The draft shall
also be accompanied by related draft amendmemthér legislative acts that results from the adwoptf the
draft law or which establish liability for violatin proposed legal provisions. The draft law shall be
accompanied by a copy of the protocol of the rele@overnment session.

3| Page



ASSESSMENT OF THE LEGISLATIVE PROCESS IN GEORGIA

period of three days (see the Rules of Procedutleeoovernment, Articles 20-21).

11.0nce the draft law has been signed by the Primaskéin members of Government, a
parliamentary secretary of a ministry or an offafethe State Minister, shall provide
more detailed input (opinions) on the draft law, iehh shall include reasons for
consenting or rejecting the draft law, via the #ggament system. If an opinion is not
submitted in a timely manner, consent will be cdased to have been given. The draft
law will be considered to have received consenttled majority of government
stakeholders if at least 13 members of Governmanparliamentary secretary of a
ministry or an office of State Minister submittedsgtive opinions on the draft law in the
e-government system. At the same time, positivaiops of the Ministry of Justice, the
Ministry of Finance, the Ministry of Economy ands®inable Development, and the
Ministry of Internal Affairs are a pre-condition rfapproval of the draft law. The
initiating body, after consideration of the inpeteived from government stakeholders,
is then obliged to submit a corrected version & thaft law to the Chancellery of
Government (see the Rules of Procedure of the Gowamt, Article 26).

12.When sending the draft law to the Chancellery & @overnment, the initiating body
will submit a consensual version of the draft laylétter, signed by a member of the
Government, the parliamentary secretaries of niiasstor the offices of State Ministers.
The draft law will be accompanied by an identickc&onic version of the printed
version of the draft law submitted, a document samzmg the government consensus
on the draft law and substantiated remarks of rmiass or offices of State Ministers, if
applicable, all of which will be circulated via teegovernment system.

13.The document summarising the consensus over tipoged draft law, reached among
the members of the Government, will include: thie ©f the legal normative act and the
reasons for adopting it; the name of the body atiitg the draft law; opinions of
ministries or offices of the State Ministers; ansuanmary of substantiated objections, if
any, of the ministries or offices of State Ministeras well as arguments for
considering/not considering such objections indtadt law. Any draft law that does not
meet the requirements of these Rules of Procedilirbeweturned to the initiating body
without review. In such case, a discussion of thasolidated draft law at the next
Government meeting is not allowed (see the RuleProtedure of the Government,
Article 27).

14.Within five days after the draft law has been subedito the Government Chancellery,
the Parliamentary Secretary of the Governmentevifure examination of the draft law
from a legal viewpoint, and will also review whethiewill be the appropriate means to
address the issues at stake. If necessary, tiediimgtbody will further reconcile opinions
from interested bodies. After reviewing the draftv] the Parliamentary Secretary of
Government shall then decide whether, taking irtos@eration the importance of the
draft law, to include it in the agenda of the n&dvernment meeting, to adopt it via the
e-government system, or to withdraw the draft lamd @eturn it to the initiating body.
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The decision to submit the consolidated draft law dpproval via the e-government
system is possible only if the draft law proposesrety terminological or technical

changes to existing legislation and does not aler general principles and main
provisions of a law. Moreover, the draft law mustib line with the applicable Georgian
legislation and the international treaties that @eois party to. Adoption via the e-

government system is also possible where the nafis proposed following a decision
of the Constitutional Court of Georgia, or wheréoitows from the adoption of another
draft law that has already been discussed at ar@ament meeting, provided it does not
contradict the principles and main provisions @it ttraft law.

15. According to Article 28 par 6 of the Rules of Prdaee of the Government, in the event

that the initiating body fails to reflect the legaimments provided by the Parliamentary
Secretary of the Government, the latter’s opiniah be also attached to the draft law
under consideration, in the e-government system.

16.Government meetings are chaired by the Prime Miniahd take place once a month.

The agenda is limited to 30 items, and each ag#ada(including draft laws) shall not

exceed 10 minutes. During the Government meetingratocol of the meeting is

recorded, which shall include proposals, remargeciic tasks entrusted to individual
bodies/parts of Government with respect to a daaftand, if need be, the time-frame for
their implementation (see the Rules of ProcedurthefGovernment, Article 16 pars 4
and 5).

17.The draft law will be adopted, if supported by gjonty of the members of Government

present at the meeting; the Prime Minister willntrséggn the adopted legal acts on the
same day, or on the day after (see the Rules aeBuve of the Government, Articles 17
and 18). In case of a tied vote, the vote of thairperson of the governmental meeting
shall be decisive.

18. After completion of this procedure, the Chancellefyhe Government will again submit

19.

the draft law to the other members of the Goverrimenthe e-government system, to
obtain their consent. Members of the Governmentheilobliged consent (or not) within
48 hours. The draft will be deemed to have beererfron by the members of the
Government, if it is supported by the majority #fraembers of Government. In case of
a tied vote, the Prime Minister’s vote will be daee. A draft law that has been agreed
on in this manner will then be submitted to theliRarent (presumably after having been
signed by the Prime Minister). To this end, an tetedc protocol of the Government
meeting is drawn up reflecting the decision madeeiation to the draft law and the
decision concerning the submission of the draft fawhe Parliament (see the Rules of
Procedure of the Government, Article 28 par 2).

The Parliament

According to Article 48 par 1 of the Constitutioh Georgia, the Parliament is the
supreme representative body of the country, whislerases legislative power,
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determines the main directions of domestic anddarpolicy, and exercises control over
the activity of the Government (within the framewaet by the Constitution). The
Parliament is located in Kutaisi. It is made upléD deputies, appointed for a period of
four years, with 73 members elected via a propoaicystem and 77 members elected
by a majoritarian system (Constitution, Article g& 1).

The Parliament exercises supervision over the itie8v of the Government and
determines the country’s domestic and foreign goéiccording to the forms and the
rules established by the Constitution, the legmhatof Georgia and the Rules of
Procedure of Parliament (see the Rules of Procealutiee Parliament, Article 2). The
internal structure of the Parliament and procedifrés activity is determined by the
Parliamentary Rules of Procedure. Article 57 paf the Constitution allocates the task
of organizing the work of the Parliament to the & of Parliament, which consists of
the Chairman of the Parliament, the Deputy Chairn@mairmen of the Parliamentary
Committees and Parliamentary Factions.

The law-making process is a joint procedure of grafion and adoption of a draft law,
which includes: the preparation of a draft law bypady/institution with the right of
legislative initiative, submitting it to the Panigent, and having the Parliament consider,
adopt and present the draft law to the Preside@eafrgia. At the end of the process, the
adopted law is usually signed by the Presidentthaceby promulgated (see the Rules of
Procedure of the Parliament, Article 142). The ierg receives the draft law within
seven days after its adoption by Parliament, ard thas 10 days to either sign the draft
law and promulgate it, or to return it with subsiaied comments/proposals for
amendment to the Parliament. If the Parliament ®&doghe President's
comments/proposals, the latter will sign and prayatd the law within the term of seven
days upon submission. If the Parliament does neagith the President’s comments, it
will reject them; in this case, the Speaker wilerthsign and promulgate the original
adopted draft law no later than five days after éxpiration of this seven-day term
(Article 10 par 8 of the Law on Normative Legal A\t

The law-making process within the Parliament staiith the submission of a draft Law
to the Parliament by those bodies vested with legahtive. As stated in Article 67 of
the Constitution, this includes the Government, enMer of Parliament, a committee,
a faction, the supreme representative bodies oAtltenomous Republics of Abkhazia
and Adjara, or a group of at least 30,000 votemnéier, certain limitations have been
imposed on this rule. The President of Georgianlg authorized to prepare draft laws in
extraordinary circumstances (see the Constitutdetigle 73 par 1 sub pars “g” —“i” and
“k™).

Those with the right to launch a legislative iritia can request public organizations and
institutions or NGOs (including organizations ofdmn countries), an expert or a group
of experts, including foreign nationals, to assistthe drafting of a law. Once the

Parliament has received the draft law, it is trarrsfd to the Organizational Department
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of the Parliamentary Staff (see the Rules of Procedf the Parliament, Article 141).

The Bureau of Parliament prepares and presentshéorParliament’'s approval draft
weekly agendas for plenary sittings, presents malgoon sittings devoted to the
discussion of various issues and to political dethats well as on the Government’s hour
— a question and answer session in the Parlianteming which members of the
Parliament ask questions of government ministerdyding the Prime Minister), which
the latter are obliged to answer. The Bureau atssiders assessments of the draft laws
that shall be presented at the plenary sitting,mitaes’ assessments of a draft law, draft
resolutions and appeals of the committees, comamssof inquiry and other temporary
commissions (see the Rules of Procedure of theaReht, Article 117).

Organizational and technical support to the adtigiof the Parliament is provided by the
Parliamentary Staff. The Parliamentary Staff readerganizational, legal, document,
information, financial, material-technical and sd@ervices to the Bureau of Parliament,
the Speaker and his or her deputies, the MembePadiament , committees, factions,
committees of inquiry and other temporary commdtésee the Rules of Procedure of the
Parliament, Article 274, pars 1 and 2). Work isamiged by structural units, which
include: the Cabinet of the Speaker, the secrésamd the Deputy Speakers, the
Secretariat of the Head of the Speaker's Officeg tinformation Technologies
Department, the Legal Department, the Research rbeeat, the Public Relations
Department, the International Relations Departmir@,Human Resources Department,
the Logistics Department, the Organizational Departt, the Financial Department, the
Chancellery Department, the offices of parliamgnteemmittees, and the Budgetary
Office of the Parliament.

As stated, and according to Article 67 of the Cibatsbn, Members of Parliament are

also vested with the right of legislative initisgiva Member of Parliament shall likewise
hold membership of at least one parliamentary cdtemi attend the Parliament’s

plenary sittings, committee meetings, and factia@etimgs, and take part in commissions
of inquiry or other temporary commissions’ sittin@g®e the Rules of Procedure of the
Parliament, Article 14 par 2).

For its term of legislature, the Parliament createsimittees which shall conduct the
preliminary preparation of legislative issues, stssn the implementation of the
Parliament’'s decisions, supervise the bodies thatagcountable to Parliament, and
control the Government’s activities. The committéegurn create working groups to
supervise the implementation of the Parliamentt thie committees’ decisions, conduct
the preliminary preparation of supporting documeaitsl other ongoing issues. The
committee staff supports the activities of the vilogkgroups (see the Rules of Procedure
of the Parliament, Article 29 pars 1 and 2).

The Parliament of Georgia currently has 15 commstteeach committee has at least
fifteen members and elects its Chairperson fromragrtbe members of the committee
(see the Rules of Procedure of the Parliament¢ladi30, 31 par 1 and 32 par 1).

38| Page



29.

30.

31.

32.

ASSESSMENT OF THE LEGISLATIVE PROCESS IN GEORGIA

Within its competencies, a committee develops, idens and prepares for the plenary
sitting of Parliament the drafts of laws, parlianay decrees and other decisions.
Parliamentary committee members participate irdieeussions and elaborations of draft
laws submitted to the Parliament, prepare the cdtee conclusions and submit them
to the respective stakeholders within the Parlidmeemd to the authors of specific
amendments displaying how these proposed amendnvengsreflected in the draft law.
Furthermore, one committee supervises the actvitfestate bodies accountable to the
Parliament (e.g. the Public Defender's Office), vasll as, within the scope of its
competence, the activities of the Government. Aseseary and relevant, such
committees then submit their conclusions on thesgkels’/the Government’s activities to
the Parliament. Committees also have the rightegfslative initiative. A full list of
committee competences is contained in Article 43h&f Rules of Procedure of the
Parliament.

Within the committees, decisions are taken by tlagority of the committee members
present at the respective meeting, by open or tseote?; no less than half of the
committee members need to be present to createrargusee the Rules of Procedure of
the Parliament, Article 49 par 6). The committeirg] is public; in special cases a
committee may, by majority decision, decide to haldclosed sitting. Members of
Parliament, members of the Government and invitgesty may attend the committee
sitting in advisory capacity (meaning that they aamtribute to the debates in the
committee but cannot participate in the voting ps®). Interested representatives of the
public may be invited to attend the committee rsittiand the Committee Chairman may
decide to give them the floor. Accredited mass me€epresentatives may also be invited
to attend the committee sitting. TV or radio owglehay be allowed to report on the
committee sitting and may then publish the infoiorabn the results of the sitting (see
the Rules of Procedure of the Parliament, Artidepdrs 10-12).

In order to support the work of a committee, theli@aent provides for a specific
structural unit of the Parliamentary Staff, whick subordinate to the committee.
Committee staff assists work on draft parliament@egrees and other decisions, draft
committee decisions, and in preparing conclusiecogyments and suggestions on draft
laws, as well as the committee’s supervisory, amgdional and other activities. In
addition, committee staff has consultative and wiwal functions, and provides
organizational-technical services (see the RuleBrotedure of the Parliament, Article
52 par 2 sub pars “a” and “b”). Committee staff@plksts work on issues that lie within
the competence of the committee as outlined iregslations.

Once it has received a draft law, the Organizati@epartment of the Parliamentary
Staff then submits it to the Legal Department & Barliamentary Staff or the Budget
Office, depending on the nature of the draft lage(#rticle 147 par 5 of the Rules of

2.0n the nature of the issue the Parliamentary Roférocedure state that “voting is open excepises
determined by the Constitution and Law ofofgé” and that “[b]efore secret voting, the Chaammof
the sitting announces the form of voting” (Artidld0 of the Parliamentary Rules of Procedure).
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Procedure of the Government), to assess the camepliaf the draft law and explanatory
note with legal requirements. According to Artidlé6 of the Rules of Procedure of the
Parliament, the Legal Department, in its assessmactudes conclusions on the
compliance of a draft law with Georgian legislatisaspective norms of international
law that Georgia is subjected to and EU legislatite Legal Department also reviews
the necessity to adopt a new law (as explainetienekplanatory note) and whether the
list of normative legal acts that are to be ab@lor amended is comprehensive; the
Budget Office mainly assesses whether the buddmtaaéd for the implementation of
the draft law is accurate. Article 145 of the Rudé$rocedure of the Parliament outlines
the formal requirements that an explanatory notetbaneet. These requirements include
general information on the draft law, financial sequences of the draft law, information
on the compliance of the draft law with internaiblaw standards and recommendations
made by different stakeholders during the drafpnacess. The explanatory note shall be
circulated together with the draft law.

Once such examination has taken place, the amafttbgether with the conclusions of
the Legal Department of the Parliamentary StaftherBudget Office, is included in the
agenda of the next sitting of the Bureau of theli&aent by the Organizational
Department.

At the sitting, the Bureau of the Parliament desida whether to initiate the procedure
of discussing a draft law before the Parliamenhat;, on the basis of the information
received from the Organizational Department of iRaméntary Staff and the conclusions
reached by the Legal Department of Parliamentagff.Sif the formal requirements
required by the above legislation are not fulfijletlen it decides not to initiate the
procedure before the Parliament.

After deciding on the initiation of the procedurs tliscussing the draft law, the Bureau
of the Parliament transfers the draft law to thedieg committee(s), other committees,
factions, majority and minority factions, the Led2¢partment of the Parliament, and
also the Government of Georgia (see the Rules adédéiure of the Parliament, Article
151). Draft laws regulating the work of represamtst of the financial sector are also
transferred to the National Bank of Georgia.

The leading committee discusses the draft law duaisitting that shall take place within
3 weeks of having received it, and thereupon pespeonclusions on the draft law. After
having been discussed by the leading committeeodtrel committees, the draft law and
the committee(s)’ conclusions are then submittedhto Bureau of the Parliament for
inclusion in the agenda of the next plenary siitimg later than one week before the first
hearing (see the Rules of Procedure of the Parhgmeticle 152).

After the sitting of the leading committee, the IRanent then discusses the draft law in
three separate hearings. At the first hearing ef dnaft law, the draft law's basic

principles and main provisions are discussed. Atgbcond hearing, it is discussed by
article, chapter or/and part and is put to the \abtthe plenary sitting of the Parliament
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as a whole. The decision on discussing a draft aw parts, chapters, articles,
paragraphs, or sections is taken by the SpeakéheofParliament only upon request
of the leading committee. At the third and lastrivepof the draft law, only editorial
corrections are permissible (see the Rules of Rioeeof the Parliament, Article 156).

Article 157 of the Rules of Procedure provides taitkxd description of the procedure
during the first hearing, definingater alia, who may take the floor, and when, and how
long such interventions shall last. Clearly artatatl deadlines for each intervention are
provided, but may be extended by decision of thai@an of the hearing and by the
majority of votes of those Members of Parliamergsent. Each Member of Parliament
may put questions to the Rapporteur regarding thé& thw, but only once. However,
this does not preclude Members of Parliament fraking the floor once again
afterwards to express their views on the draft lawnodified version of the draft law
articulated during the hearing is considered adbpfeéhe presenter agrees with it or the
Parliament votes in favour of it.

After having been discussed at the first hearinghefplenary sitting of the Parliament,

the draft law is transferred to the leading comeeitfThe leading committee incorporates
the comments raised at the first hearing into thetdaw, and prepares the draft law
for discussion at the second hearing of the plesdtiyg of Parliament, where it is put

to the vote (see the Rules of Procedure of thedpaeht, Article 158).

Within two weeks of the adoption of the draft law the first hearing, the leading

committee discusses the draft law at a committeeitg by articles, chapter or/and parts
(see the Rules of Procedure of the Parliamentclartl59). After that, the draft law,

together with relevant conclusions of the commitimed alternative proposals, is
submitted to the Bureau of Parliament, which sti@h place it on the agenda of the
next plenary sitting of Parliament for voting aétbecond hearing. After its adoption at
the second hearing of the plenary sitting of Parbiat, the draft law is, as adopted,
passed to the leading committee for preparatiorttferthird hearing.

Within five days after the adoption of the drafiviat the second hearing, the leading
committee then incorporates the comments addechglutie second hearing into the
draft law and submits it back to the Bureau of Baliament, which places it on the
agenda of the third plenary sitting of Parliamekit.the third hearing of the draft law,

only editorial corrections are adopted (see theeRuf Procedure of the Parliament,
Article 160).

Parliament also has the possibility to discussaapt a draft law in an accelerated, i.e.
urgent procedure (see the Rules of Procedure ofPdmiament, Article 163). The
consideration and adoption of the draft law in aceterated manner still passes through
three hearings, but these all need to take plat@nnone week. It is even permitted to
discuss and adopt the draft law with more than leeering taking place during one day
of the plenary sitting, after consent for this hasen received by the Bureau of
Parliament.
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The Bureau of the Parliament decides on the corstida of the draft law in an
accelerated manner, based on the proposal of itieton of the draft law, or the leading
committee. If the Bureau does not decide on thesidenation and adoption of the draft
law in an accelerated manner, then the plenarii@Plarliament may discuss and decide
on the issue. In case of such decision, takenrdiphéhe Bureau of the Parliament or the
plenary, all designated bodies should submit thaggestions concerning the draft law to
the leading committee (committees), within the tifreme set by the Bureau of the
Parliament or the plenary.

The accelerated procedure is limited in its apfibca it cannot be applied to changes to
the Constitution and to constitutional laws of Ggar Furthermore, a draft law can be
discussed via an accelerated procedure only in d¢agentains amendments to an
existing law. If the decision is taken to discusdraft law in an accelerated manner, all
relevant conclusions submitted by relevant stalddrslfor consideration at the plenary
sitting, shall be made available within the deagllset by the Bureau of Parliament, as
required by the Rules of Procedure of the Parliamen

Consideration of and voting on a draft law in amederated manner at the plenary
sitting of the Parliament is conducted in accoréamnath the relevant procedure
established by the Rules of Procedure of the Paeld. When the draft law is adopted
in an accelerated manner, voting can take plaer #ie draft law is discussed at the
relevant hearing, possibly even on the same dag. Farliament votes on the draft law
at a third hearing only once its final edited vensis presented.

Within seven days of its adoption, the draft law piesented to the President of
Georgia for signing, and promulgation of the dfaf within 10 days (see the Rules of
Procedure of the Parliament, Articles 158 and 167).

The President

The President of Georgia is the Head of State. Awiged in Article 69 of the
Constitution, he/she is “the guarantor of natiandependence and unity of the country”
and “provides for functioning of the state organthim the scope of authorities entitled
by the Constitution”.

According to Article 73 of the Constitution, theeBident of Georgia plays, save in
exceptional circumstances, a rather limited roldhie legislative procedure, which is
confined to signing and promulgating laws in acamke with the procedures prescribed
by the Constitution. He/she can also negotiatecamdlude international agreements and
conventions following the consent of the Governmentdeclare martial law in the case
of an armed attack on Georgia upon the consetiteoParliament. In case of war or state
emergency, the President can issue decrees thateforce of law, which will remain
in force until the end of the war or states of egeaecy and will then be submitted to the
Parliament for approval once it re-assembles.
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The legal acts of the President (decrees or edietgg to be countersigned by the Prime
Minister, except if they are issued during a stiHtevar or emergency, or in other cases
directly prescribed by the Constitution. This camsefor instance the signing of laws

and their promulgation, including the return of adopted draft law with comments to

the Parliament (see Constitution, Article Art. 734rs 1, 2 and 4).

The President of Georgia may refuse to sign antaddpw within the given timeframe
and may then return it to the Parliament with reasoobjections, formulated in a
separate draft law. The Parliament will then disdire alternative draft law, along with
the President’s reasoning, within 15 days. If therliBments adopts the President’s
proposed draft law as a whole, the draft law ist $erthe President of Georgia within
five days for signature and promulgation, whichliskeke place within seven days.
Should the Parliament decide not to adopt the HEesdis alternative draft law, the
previous version of the draft law is once more fouthe vote.

A draft law is considered adopted if more than hafifall appointed Members of

Parliament support it. A draft constitutional Las ¢onsidered adopted if more than
three-fourths of all appointed Members of Parliatnesve voted in its favour (see the
Rules of Procedure of the Parliament, Article 1683).

If the draft law does not receive the required namdif votes, it is considered rejected.
After holding consultations with the President afddggia, the Parliament may decide to
again consider the draft law at the next parliamgnsession. The draft will then be
discussed as if it were a new draft law (see thiedRaf Procedure of the Parliament,
Article 171 par 6).

In case the President of Georgia refuses or foerotbasons does not promulgate a
draft law in a timely manner, the Speaker of thdi®@aent may sign the draft law and
promulgate it within five days in the Georgian Lsgtive Herald of Georgia
(“Matsne”)p.

3 All legal normative acts are registered and syitednin the Legislative Herald of Georgia (Matsttepugh a
State Register of Normative Acts, which is maingaiin the electronic form on the website of theitkgjve
Herald of Georgia. The Legislative Herald registadopted legal normative act in the State Regiatet
assign a state registration code upon its promiolgat
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ANNEX 2: LIST OF INTERLOCUTORS

Executive branch

Mr. Shalva Tadumadze, Government’s Parliamentacyebary

Mr. David Pataraia, President’s Parliamentary Sacye

Mr. Alexandre Baramidze, First Deputy Minister office

Ms. Irine Tsakadze, Head of the Legal Drafting Dapant, Minister of Justice
Ms. Rusudan Mikhelidze, Head of the Analytical Deypeent, Minister of Justice
Mr. Nino Kajaia, Head of Department of Agreementpértise

Mr. Zurab Sanikidze, Deputy Head of the Analytib&partment, Minister of Justice
Mr. Nugar Dundua, Deputy Head of Department of Agnents Expertise

Mr. Sergo Birkadze, Head of Legislative Divisioninistry of Finance

Ms. Nino Atuashvili, Head of Law Drafting Unit, Mistry of Finance

Ms. Lali Gogoberidze, Head of Economic Analysis dpalicy Department, Ministry of
Economy and Sustainable Development

Public Defender’s Office

Mr. Paata Beltadze, Deputy Public Defender of Gieorg

Ms. Tamuna Khidasheli, Head of EU Project

Ms. Isabella Osipova, Executive Secretary of thar€d of National Minorities
National Bank of Georgia

Ms. Natia Gvazava, Head of Legal Department

Ms. Tamar Goderdzishvili, Deputy Head of Legal Drbpant

Parliament

Mr. Vakhtang Khmaladze, Legal Issues Committee

Mr. Pavle Kublashvili, Legal Issues Committee

Mr. Viktor Dolidze, European Integration Committee
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Mr. Giorgi Kandelaki, European Integration Comnette

Mr. Giorgi Kakhiani, Procedural Issues and Rulesn@uttee

Ms. Eka Beselia, Human Rights and Civil Integrat@smmittee

Ms. Chiora Taktakishvili, Human Rights and Civitégration Committee
Mr. Gedevan Popkhadze, Human Rights and Civil iratiégn Committee
Mrs. Guguli Maghradze,, MP, Member of the Gendeudtity Council
Ms. Shorena Kakhidze, Head of Office, Budget Departit

Mr. David Oboladze, Leading Specialist, Budget Dapant

Mr. Zurab Marakhvelidze, Secretary General of tadi@ment of Georgia

Mr. Archil Zanguarashvili, Head of the Division tdgal Expertise and Alignment of Draft
Laws

Ms. Eteri Svianaidze, Head of Department, Orgaronat Department
Ms. Ekatarina Sanashvili, Head of the Public Infation Issue Office
Ms. Manana Eliashvili, Leading Specialist, Pubhfokrmation Issue Office
Parliamentary Factions

Mr. Ruslan Poghosian, Georgian Dream

Ms. Tamar Kordzaia, Georgian Dream

Mr. Zurab Abashidze, Free Democrats

Mr. Malkhaz Vakhtangishvili, National Forum

Ms. Ani Mirotadze, National Forum

Mr. Paata Kiknavelidze, Entrepreneurs

Mr. Giorgi Gozalishvili, Free Faction

Non-Governmental Organisations

Mr Levan Natroshvili, Transparency InternationaloGga
Mr Gia Gvilava, Transparency International Georgia

Mr Vazha Salamadze, Civil Society Institute
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Mr Vakhusti Menabde, Human Rights Education and ftboimg Center
Ms Nino Janashia, ISFED

Ms Natia Imnadze, Georgian Democratic Institute

Ms Tatuli Todua, GYLA

Ms Natia Shavlakadze, Anti-Violence Network

Ms Eliso Amirejibi, Women'’s Club Peoni

I nternational Organisations

Mr David Stonehill, USAID

Ms Natia Khvichia, USAID

Ms Lina Panteleeva, USAID

Ms Tamar Khulordava, EC Delegation
Mr Luis Navarro, NDI

Ms Tamar Sartania, NDI

Mr Jens Deppe, GIZ

Ms Tamar Zodelava, GlZ
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ANNEX 3: QUESTIONNAIRES ON THE LEGISLATIVE PROCESS

These questionnaires were drafted in preparationrfterviews with senior level Government
and Parliament officials. All interlocutors in botthe Government and the Parliament
received the questionnaire shortly before the mgsti Additional questions were sent to the
Parliament after the country visit (these conceuestions 26-38).

EXECUTIVE BRANCH

1. Does your Ministry have its own specialized unitaaf drafters? If so, how many
law drafters are engaged in this unit? Do they Isparate portfolios based on
different areas of law? If there is no specialinaed of law drafters, who undertakes
the task of drafting laws? If it is the legal ofrs of the Ministry, do their job
descriptions mention this task? Is experienceaaftihg laws an asset for candidates
applying for these positions? Do they undergo retspe professional training?

2. We know that the Law on Normative Acts sets outgheeral principles of law
drafting. Is the law supplemented by any governmegalations or non-binding
instruments such as guidelines that would detailifafting standards? Does your
Ministry have any other tools that it uses for éddial guidance?

3. Have you outsourced law drafting projects to camasis? If so, who decides on this,
and what type of consultants were they, for thetrpag? (e.g. international
consultants/donor agencies, academia, NGOs) Widkgeh paid for these
consultancies? In case of amendments to lawshareaime experts used? And how is
the quality of their work?

4. Is it common for more than one law drafter to beoiaed in the drafting of a
particular piece of legislation? Is a law draftegaged on primary legislation a
member of a team of Ministry officers charged watlicymaking?

5. How is the quality of law drafting monitored? (ely supervisors)

6. Who undertakes the drafting of secondary legist&tits it the same staff that drafts
primary legislation?

7. How are annual legislative plans prepared? Whodinates the submission of
ministry inputs to the presidential apparatus?

8. How are decisions to initiate a new legislativejpcbtaken? Does this happen at the
Ministry level or at the Cabinet level?

9. How does the government collectively determingiterities with respect to new
proposed legislative projects?
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10. Are there fixed time schedules for the preparatibeach draft law? Who is
responsible for monitoring them, and how?

11.Does each draft law, before it is introduced toRlagliament, have to be approved by
the Government (in addition to the Ministry of Josts review)?

12. At the policy stage, is there a process wherebydmepliance of policy proposals or
policy options with the text of the Constitutionvierified? If so, how?

13. At the policy stage, is there a process wherebydmepliance of policy proposals or
policy options with the requirements of the exigtiaw is verified? If so, how?

14.1s there an examination of whether new legislaisorequired at all, as the matter
may already be dealt with under the existing lawiaralternative measures (e.g.
administrative action, public awareness raising,)@tin which circumstances could
the issue in question be addressed by such othesures? How are decisions on this
taken? What factors are taken into consideration?

15. Are outside advisers used in the policymaking pss@df so, in which cases?

16. Do you think that stakeholder consultations cainédld during initial policy
discussions?

17. Are policy discussions and law drafting undertaksrdistinct exercises? Are they
undertaken by different units or by the same tedhtRey are undertaken by
different units, at what stage does the law draftep in? How is the policy decision
communicated to the law drafter?

18.How is the process of law drafting carried out? atvdre the usual steps that the law
drafter follows? In your view, is there room forpnevement? If so, what would you
recommend?

19. During the law drafting stages, is there a progdssreby the compliance of draft
legislation with the text of the Constitution isriied? If so, at which stage, and
how? In your view, is there room for improvemerit®o, what would you
recommend?

20.During the law drafting stages, is there a proedssreby the compliance of draft
legislation with the existing law is verified? your view, is there room for
improvement? If so, what would you recommend?

21.How is the cost assessment conducted? Does thesassst focus solely on the
impact of legislation on the central Governmentisldgget or does it also assess the
impact on other governmental authorities’ (e.gal@overnments, autonomous units)
budgets? Are fiscal/financial authorities partledde consultations? In your view, is
there room for improvement? If so, what would yecommend?
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22.Are any other assessments /verifications of deafslconducted, apart from the legal
assessment? Does this list include gender assessieman rights assessments,
impact assessments, and/or anti-corruption assessmieoes law and/or policy
provide sufficient guidance on how such assessnsaisid be conducted? If so,
could you provide us with a copy of such writterdgunce?

23.Does it happen that staff from more than one Mipidtafts a particular law? How
is the process coordinated? Who monitors the pesgof law drafting, and how?

24. Are all relevant stakeholders consulted in the da&fting process? If so, are such
consultations undertaken in all legal reform preessor only in some? If the latter,
then in which situations? How are the relevantettakders identified?

25.How are consultations organized? In your viewhexe¢ room for improvement? |If
so, what would you recommend?

26.How is compliance with public consultation procezkimonitored? If such
consultations are required, how is this requireneefidrced? How are consultations
made effective, fair and open?

27.What procedures does the Government need to parsgethe draft law is submitted
to the Government for approval?

28.What opportunities does the general public havetoment upon legislative
proposals or draft legislation? How is the pubtiade aware of legislative proposals
and how are public responses sought, made anddevedl?

29.Whose responsibility is it to ensure that considtet take place? How are such
consultations usually carried out - via formal miormal meetings, or in writing?
What information is provided to the persons beiogsulted? How, and in what form
are responses typically provided?

30.When do the law drafter’s responsibilities in corctien with a draft law end? Is the
law drafter responsible for proofreading all versi@f the draft law?

31.What normal steps have to be followed when secgridgislation is being prepared?
Do these differ according to the type of secondegislation?

32.Who decides that secondary legislation needs forégared for the purpose of
implementing primary legislation? Are there angasmwhere this requires the
collective prior consent of the government?

33.Is secondary legislation ever prepared as patesame drafting process as the
primary legislation which it is supposed to implertie
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34.Who undertakes the policymaking with respect tmsdary legislation? Are they
the same unit that developed the policy for primagyslation?

35. Are stakeholders consulted in the process of pregpaecondary legislation as well?

36.To what extent can the original law drafters beolmed in drafting amendments to
the draft law put forward by the Parliament?

37.When a rapporteur presents a draft law to a coraitvhat do such presentations
typically involve? Who is normally nominated to peat the draft law? Is it one of
the actual drafters?

38.Do officials of the drafting Ministry follow the pgress of a draft law in the
Parliament? If so, how is this done?

39.If the Government concludes that a draft law cutydmeing considered by the
Parliament needs to be altered, can the draftimgstty itself draft the necessary
amendments and submit them to the Parliament®, Haw is this arranged? Does
this sometimes involve additional consultations enpact assessment?

40.Which Unit in the Ministry maintains the centragjigtry of legislation? Is the central
registry computerized?

41.Does the Ministry have ready access to all legatatihat is likely to concern it?
Does the staff who undertakes law drafting in yidlimistry have access to a full set
of legislation? Is there an electronic legal dasa¥aHow is it maintained? Does the
respective staff have access to it?

42.Are any groups of persons eligible to receive fregies of legislation (e.g. judges,
bar associations, etc.)?

43.In what instances can a draft law be publishedreafficial legislation? Who
decides that a draft law should be published?

44.1s there a consolidated collection of all applieaptimary and/or secondary
legislation (containing the law in force at the nmerhof publication)? How is it
published?

45.Is there an official and up-to-date index of legfigin currently in force that would
also show where amendments were made to earlistdggn that is still in force?
What other means of finding applicable legislat@we in general use?

46.How do members of the public and lawyers in thegig sector acquire access to an
authentic and complete collection of legislatioridrce, or to copies of individual
laws? Are such texts readily available throughbatcountry? Are they provided for
free, or do they require a fee?
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47.Is any entity charged with monitoring the statewdfrent legislation (e.g. with a view
to submitting proposals for repealing legislatibattis obsolete or spent) or with
preparing and publishing consolidated versionsefgrimary and/or secondary
legislation currently in force?

48. Are there any formal instruments that facilitate impact assessment of policy
proposals for legislation or draft laws? If so,gsle indicate the types of instruments,
and the usual purposes and circumstances in wheghwtill be applied.

49. Are any formal instruments used to assist in theaich assessment of draft laws? If
S0, please indicate the types of instruments amdishial purposes and circumstances
in which they will be applied.

50. If such formal instruments are used when condu@mgnpact assessment, who
developed them, and who usually uses them?

51.To what extent is legislation from other countniesed either as a model for policy
makers or as a legislative precedent for law drs®te

52.1s a cost assessment standard practice for allegiglation? If not, in which cases is
it undertaken? Are there any cases where it igpadsory? Who has the power to
decide whether a cost assessment is requireduBheassessments also made with
respect to legislation proposed by the Parliamem cespect of amendments to
legislation, whether proposed by the GovernmeittydParliament?

53. Are such cost assessments carried out as part afitial consideration of policy
options, or once a particular option has been s&leor once a draft law has been
completed, or at several of these stages? Ifdier] what are the differences
between cost assessments at different stagesawDdrafters play any part in these
exercises?

54.What procedures are followed when assessing thaahgs proposed new legislation
on the Government's budget, in terms of capitalracdrring costs, in particular
personnel and organizational running costs? Whaatqalures are followed to assess
the impact of such proposals on the budgets of gitreernmental authorities (such
as local government or provincial authorities)? atvdbout procedures for assessing
the impact on private sector bodies which areYikelbe affected by proposed new
legislation?

55.What information on projected costs is providethi® Parliament, and in which
form? To what extent is such information made add to the public?
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PARLIAMENT

1.

10.

11

We know that the Law on Normative Acts sets outgémeeral principles of law
drafting. Is the law supplemented by any governmegalations or non-binding
instruments such as guidelines that would deteildfafting standards?

How are the parliamentary legislative agendas ctadpi

How are the agendas for committee session prep&medthese agendas
communicated to external actors? Who may be pres@ommittee sessions?

How are committee hearings, interpellation, parkatary question sessions
organized? How are committees of inquiry organized?

What parliamentary techniques are used when faljilthe Parliament’s oversight
function? What oversight tools do the parliamentaynmittees dispose of and how
do they apply them?

How is the process of law drafting carried outhia Parliament? What are the usual
steps that the law drafter follows? In your viesvthere room for improvement? If so,
what would you recommend?

Is the drafting of laws ever outsourced to considta If so, who decides this, based
on which criteria, and which types of consultantstaabitually used? What is the
guality of their work?

During the different stages of drafting laws, isréha process whereby the compliance
of draft legislation with the contents of the Catugion is verified? In your view, is
there room for improvement in this regard? If sbatwvould you recommend?

During the law drafting stages, is there a proedssreby the compliance of draft
legislation with the existing law is verified? your view, is there room for
improvement? If so, what would you recommend?

How is the cost assessment done, and at what stage8 the assessment focus
solely on the impact of a proposed law on the e¢@overnment’s budget or does it
also look at the impact on other governmental aittbs’ (e.g. local governments,
autonomous units) budgets? Are these other atif®mvolved in the consultations?
In your view, is there room for improvement? If sdat would you recommend?

.Are all relevant stakeholders consulted in the daafting process? If so, are they

consulted in all legal reform efforts? If they ardy consulted in certain cases, please
specify in which cases? How are relevant stakedislalentified? How are
consultations organized? In your view, is theramdor improvement? If so, what
would you recommend?
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12.Whose responsibility is it to ensure that considtet take place? How are such
consultations usually carried out - via formal miormal meetings or in writing?
How, and in what form are responses typically pied?

13.When do the law drafter’s responsibilities in coctien with a draft law end? Is the
law drafter responsible for proofreading all versi@f the draft law?

14.Who drafts amendments put forward while the diait is being reviewed in the
Parliament? To what extent are the original lawitdra involved?

15.When a rapporteur presents a draft law during cateendiscussions, what does such
a presentation typically involve and focus on? Whoormally nominated to present
the draft law? Is it one of the actual draftershaf draft law?

16.In cases where draft laws were introduced by thee@onent, do officials of the
drafting Ministry follow the progress of the drédiv in Parliament? How is this
done?

17.1f the Government concludes that a draft law cutydveing considered by the
Parliament needs to be altered, can the draftimgstty itself draft the necessary
amendments and submit them to Parliament? If@w,if this done from a
procedural point of view?

18.1n which cases does the Parliament make use oftegpions from officials, experts
or members of the public when considering a deaftd How frequently does this
happen?

19.1s any parliamentary body specifically charged watbnitoring the preparation of
draft laws, to ensure that the standards set amg i@lowed? If so, how does it carry
out its responsibilities, and is it effective?

20. Are consultation procedures established? How ispiamce with consultation
procedures monitored? If consultation proceduresequired how is this requirement
enforced? How are consultations made effectiveafad open?

21.What opportunities does the general public havetoment on legislative proposals
or draft legislation? How is the public made aweairéegislative proposals and how
are public responses sought, submitted and comsi@der

22.Are any groups of persons in the Parliament elgiblreceive free copies of
legislation?

23.1s there an official and up-to-date index of legiiglin currently in force that would
also show where amendments were made to earlistdggn that is still in force?
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24.How do members of the public and lawyers in thggig sector acquire access to an
authentic and complete collection of legislatioridrce, or copies of individual laws?
Are such texts readily available throughout thento® Are they provided for free,
or do they require a fee?

25.1s any entity charged with monitoring the statewfrent legislation (e.g. with a view
to submitting proposals for repealing legislatibattis obsolete or spent) or with
preparing and publishing consolidated versiondefgrimary and/or secondary
legislation currently in force?

26.How many laws are passed per year by the Parlight¢odv many of these are
amendments to existing laws, and how many of thenoaginal new draft laws?
(2012, 2013, 2014)

27.How many draft laws per year are initiated by tlev&nment, how many by the
Parliament? How many of these are adopted (resjedgt?

28.How many legislative proposals received by eachrodtee annually, how many
were accepted (and in which cases), and turnedeagtslative initiatives?

29.How many ad hoc legislative initiatives are consedieper year? Initiated by the
Parliament? Initiated by the Government? What kihohitiatives are they? Do
regulations foresee what kind of initiatives carpbeposed outside the approved
legislative agendas?

30.What is the burden of work of each committee? Cowddask for a concise step by
step overview of the standing practice of one coite®j e.g. the Human Rights and
Civil Integration Committee?

31.In Parliament, how many draft laws per year argatad by majority party MPs?
How many of these are adopted? How many draft Eesnitiated by minority party
MPs? How many of these are adopted?

32.How many laws are annually adopted through theleted procedure (compared to
the entire laws passed)? How many times was theexated procedure initiated by
the Government, and how many times by the Parli&Pnen

33.How many times, on average, have the same lawsdraended within a period of
the last 1.5 years?

34.How many external experts are involved in makimnvgslain general, and by
committee?

35.1s there a parliamentary practice of favoring migyaviPs? If yes, what does it imply?
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36. Which committees have advisory councils? How mamyat are the criteria for
establishing them? Are there consultations witheetgy stakeholders beyond these
councils? Do the councils have statutes and akephlelic?

37.1s there a predetermined end (time-wise) to plesdtiyngs, i.e. is it possible to have
night sessions?

38.Does the editorial unit within the Parliament felgome sort of guidelines in their
work?
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ANNEX 4: ODIHR’S METHODOLOGY

Scrutiny of individual laws often reveals deep-sdatveaknesses in a country’s law-making
system. Laws adopted with the best intentions spaase to pressing social needs may prove
inefficient or ineffective because of underlyingfidiencies in the system of preparing
legislation itself. Frequently, political priorityconsiderations prevail over any other
considerations while enacting legislation on sutista issues. The most effective way of
rectifying the situation is to address the undedytauses. Often, little work is done in terms
of finding methods for rationalizing legislativegaedures, whilst considerable resources are
devoted to the building or strengthening of ingis involved in law-making. The most
comprehensive attempt to take stock of law drafpingctices in selected countries and to
point out crucial issues to be considered whentiogaor reviewing regulations on law
drafting was conducted under the SIGMA prograrhn®e joint initiative of the European
Union and the Organization for Economic Co-operatiad Development.

A successful law-making process includes the falgwcomponents: a proper policy
discussion and analysis; an impact assessmene girtiposed legislation (including possible
budgetary effects); a legislative agenda and tiblesa the application of clear and
standardized drafting techniques; wide circulatainthe drafts to all those who may be
affected by the proposed legislation; and mechanidgmm monitor the efficiency and
implementation of legislation in real life on a wa and permanent basis. Further, an
effective and efficient law-making system requigesertain degree of inclusiveness and
transparency within the government and the parlniehis includes providing meaningful
opportunities for the public, including minority ayps, to contribute to the process of
preparing draft proposals and to the quality of thgporting analysis, including the
regulatory impact assessment and gender impacsassat, which involves the adaptation of
policies and practices to make sure that any dsoatory effects on men and women are
eliminated. Proposed legislation should be compreibée and clear so that parties can easily
understand their rights and obligations. The edficy of the legislation in real life should be
monitored on a permanent basis.

While reviewing a number of legal drafts pertainittgsome OSCE participating States,
ODIHR came to the conclusion that some of the staehe legislative process which are
outlined above are either missing, not properlyfaigd or not implemented. Further, limited
attention is paid to ensuring the preconditions dtfiective implementation of legislation,
such as the capacity of the administrative infragtire, the availability of human or financial
resources, etc. There is also insufficient exposoinmethodologies that may help minimize
the risks of impractical laws, such as broad cdasiohs with stakeholders outside parliament
and government so as to increase the probabilityttie adopted legislation yields consensus
and is, thereby, properly implemented. Furthertipalar attention is given to the concept of

4 SIGMA — Support for Improvement in Governance anénslgement in Central and Eastern Europe,
http://www.sigmaweb.org/.
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“legislative transparency”, which is specificallgferred to in two key OSCE documeénts
and to take into consideration recommendationgecial interests manifested in discussions
during the OSCE Supplementary Human Dimension Mgetn November 2008, and
identified in the assessment reports on variousestin law-making processes that ODIHR
has been producing since 2006. Among these recoduatiens, it is worth recalling the
following®:

a) The preparation of legislative proposals needsetddsed on an effective policy
making process and sufficient time should be althi@ their preparation; it
should be recognised that elaboration of policyd &aw drafting are distinct
processes, and that law drafting should follow frpoficy formation, rather than
serve as a substitute for it;

b) Public consultation should be an indispensable eterof legislative process. A
clear and well-articulated strategy on promoting tlevelopment of civil society
to ensure that their input in policy developmend éaw-making is given proper
consideration shall be in place: such a strategyes@sure better quality, more
widely accepted legislation and more effective iempéntation of the legislation
adopted,;

c) An effective system of legislative verification shd be in place to embrace
operational features of the legislation as welljasstions of legal compliance and
to ensure the proper legal wording, clarity and paghensibility of the draft law;
impact assessment, an important and valuable toblbth policy development
and in drafting legislation to implement state pglishould be planned and
implemented properly and needs to become compuylsaryleast in cases
involving complex legislation, or laws that haveevere impact on large parts of
the population;

d) The required secondary legislation should be intced in a timely manner to
ensure the effective implementation of primary séagion;

e) Effective and efficient parliamentary oversight ¢fie implementation of
legislation should be ensured;

f) Governments should monitor the implementation abpaeld laws, assess their
impact and publicly report on their findings, foratng specific

5> Among those elements of justice that are essetatittie full expression of the inherent dignity asfdthe
equal and inalienable rights of human beings arg (egislation, adopted at the end of a public prhoes,
and regulations that will be published, that beithg conditions of their applicability. Those texidl be
accessible to everyorigparagraph 5.8, Document of the CopenhagentiMgef the Conference on the
Human Dimension of the CSCE, 1990)eyislation will be formulated and adopted as thsult of an open
process reflecting the will of the people, eitheectly or through their elected representatiVésaragraph
18.1, Document of the Moscow Meeting of the Confeezon the Human Dimension of the CSCE, 1991).

6 These recommendations are extracted from the afigimcuments.
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recommendations for amendments, where necessacjiamsms for monitoring
the implementation of legislation and its effedtsdld become an inherent part of
the legislative procedure, based on an analysisfing practices.

Following an official request from a OSCE partidipg State, ODIHR, in close co-
ordination with the national authorities, may cocidwa full-fledged comprehensive
assessment of the country’s legislative system aswist the authorities in designing a
comprehensive legislative reform roadmap. This wWesdtures three main aspects:

1. the assessment is comprehensive, covering theegntf the process by which
legislation is prepared, drafted, assessed, disdysnsulted, adopted, published,
communicated, and evaluated,;

2. the assessment describes the current law-makinggnsyboth on paper and in
practice;

3. the assessment will provide a sufficiently detadedount in order to support credible
recommendations for reform tailored to the particuleeds of the country.

The purpose of such assessment is to collect, syizh and analyze information with
sufficient objectivity and detail to support creldibecommendations for reform in the area in
guestion. Information for the assessment is catethrough semi-structured field interviews
with pre-identified interlocutors, as well as thgbucompiling relevant domestic legislation
and regulations. The information gathered througid finterviews and the collection of
domestic laws and regulations is then analyzeterlight of generally accepted international
standards in relation to legislation.

Frequently, the comprehensive assessment is prkdeglea preliminary assessment that
presents a quite detailed description of the curemstitutional, legal, infra-legal and
organisational framework of the legislative procesthe country. Such assessment analyses
some particularly critical aspects of the legisiatprocess and formulates recommendations
for possible improvements. The purpose of the priakry report is to provide a description
and systematic account of the legislative procesthé country and offer an analysis of
identified vulnerabilities in the law-making proseand the way in which they may be
addressed. The preliminary report does not revewal procedures are used in practice, as it
focuses on the legislative framework regulatinglévemaking process.

The comprehensive assessment reviews both legapraatical aspects of the law-making
process and is expected to act as a catalystflmme The recommendations contained in the
assessment report are to serve as a working basisohducting thematic workshops that
provide a forum for discussing the recommendati@m&l developing more specific
recommendations. The topics of the workshops arglyoidentified by ODIHR and the
national authorities. The workshops aim at creatnglatform for inclusive discussions
among key national stakeholders, including non-gawental organizations, on methods that
may be employed to make the law-making process rafirgient, transparent, accessible,
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inclusive and accountable. The recommendationspreteg from the assessment and the

thematic workshops are then put together in thenfof a reform package and officially
submitted to the State authorities for approval ahoption.
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