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Oksana Mayba , NGO “The All Ukrainian European Foundation “The League of Law”
Statement on the case of Ivan Sherstyuk

Dear Mr. Moderator, honorable representatives of OSCE country states and colleagues from
civil society!

I represent the Ukrainian human rights organization “The League of Law”. We have been
closely monitoring the developments in the area of reforms of law enforcement authorities
and judiciary in for the last three years..

Every year we speak about numbers of violations in the area of criminal justice in Ukraine.
But numbers are just the statistics, nobody takes it personally. This year is different, | am
going to speak about one particular case where a person is simply failed by the state of
Ukraine (by its law-enforcement authorities) and no action has yet been taken to restore the
justice and fix the major prosecution and judicial mistakes.

The person | am referring to is Ivan Sherstyuk - a Ukrainian human rights defender, civic
activist, a graduate of Lublin Catholic University and lecturer in Warsaw University, co-
founder of a few non-profit foundations, a candidate for local council elections in 2010.

Ironically enough he was sitting at the very same table on annual HDIM in Warsaw 8 years
ago speaking about human rights violation in the post-soviet countries. However, since then
Ivan has been persecuted by the Ukrainian law-enforcement authorities accusing him of the
most ridiculous crimes starting from hooliganism and ending with preparation to murder
organization. As soon as the previous accusation had fallen apart, the new one started. Ivan
has been in custody without a final court verdict since 2012, almost 6 years.

Ladies and Gentlemen, | am asking you think for a moment about this term. 6 years in pre-
trial detention without final court decision on his guilt or innocence. Staying for such a long
time in the Ukrainian pre-trial custody is considered as a torture as well inhuman and
degrading treatment by most well respected human rights organizations and European court
of human rights. At least 5 times lvan’s arrest was prolonged without his, or his lawyers
presence basically making the trial declarative.The court proceedings have been constantly
canceled or postponed while Ivan was held in prison.The main witness was avoiding his
testimonies at the court for 3,5 years and later turned out to be an police officer who had
been operating without the court authorization. This effectively made any and all evidence
collected inadmissible. Also, according to the latest rulings of the Supreme Court, such
official actions by the police is nothing else but provocation and office abuse by the police
and prosecution. However, to be able to appeal these actions, one needs to have the final
court verdict and Ivan Shersyuk has not been provided one. These are major violations of the
right to fair trial within reasonable time by the impartial tribunal.
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Therefore, we urge the Ukrainian law enforcing authorities to stop the office abuse and
ensure the right of Ivan Sherstyuk as well as other illegally accused to a fair trial within a
reasonable time and freedom from illegal criminal prosecution and imprisonment. Also we
urge OSCE state members to monitor the developments in Ivan’s case and express the
concern regarding the human rights violations in this case in particular. lvan has been
defending human rights all his adult life, however now he needs others to defend his before it
is too late.

Thank you.
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This report has been prepared by two human rights organizations: NGO All-Ukrainian European
Foundation "League of Law", and NGO "Commission of the Protection of the Illegaly Accused",
which are public non-profit, non-political associations of like-minded people who are looking for
and fighting for human rights in Ukraine.

The main objectives of the organizations are to protect the human rights and fundamental freedoms,
ensure their exercising, and establish justice in accordance with the effective Ukrainian legislation
and international human rights standards.

Our civil society organizations are constantly monitoring the state of compliance with the rule of
law principle, ensuring the right of a person to afair trial and the possibility of exercising the rights
of individuals in the courts of Ukraine at the time of the long-awaited reform of the judiciary, the
transition from the Soviet standards of justice to European ones. We have analyzed key issues that
still take place when implementing the right to a fair trial, including, but not limited to, legislation
that significantly affects thisright.

In our report, we summarize the results of our monitoring, present the most high-profile criminal
cases that are at the trial stage and give our recommendations for the Ukrainian authorities (the
official delegation).



I ntroduction

The ratification by Ukraine of the Convention for the Protection of Human Rights and Fundamental
Freedoms (hereinafter referred to as the "Convention"), as well as the commitment to comply with
the standards defined by the OSCE member states in the human dimension, places on our state the
obligation to strictly adhere to these obligations. This, in turn, requires from our state the need to
organize its legal system in such way as to ensure area guarantee of the right to legal defense, to
create equal conditions of accessto justice.

During the Revolution of Dignity in Ukraine, civil society has declared its aspiration to European
standards of development in al spheres of life. Taking into consideration this desire, our state has
taken a sharp course on a number of reforms including in the area of justice.

This report summarizes the monitoring carried out in the implementation of the rule of law principle
in the following areas:

- Accessto justice, including monitoring of organizational work in the courts,
- Ensuring the right to defense in crimina proceedings,

- Independence of the judiciary and institute of independent lawyer;

- Reasonable time for criminal tria in courts;

- Analysis of legidation in thefield of justice.

Each section provides recommendations to public authorities to address existing challenges and
problems.
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The right to an independent and just trial
By Oksana Mayba, All Ukrainian European foundation “The League of Law”

In accordance with Part 1 of Art. 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms, everyone has the right to a fair trial of his case by an independent and
impartial trial established by law, which resolves a dispute over his rights and obligations, or
establishes the validity of any criminal prosecution against him.

At present, for Ukraine, in the framework of reforms in the area of justice, it is very important to
ensure and guarantee to every citizen his right to an "independent and impartial court”. At present,
trust in the courts in Ukraine is greatly undermined in society; therefore, an extremely important
stage is the renewal of the judicia branch of power that was still formed in Soviet times, the
elimination of undemocratic stereotypes in the approach to the administration of justice, which
manifests itself in close cooperation between courts and public prosecutors, through taking on the
court, the unusual functions of the prosecution.

In order to implement the European standards of justice in 2012, the new Criminal Procedure Code
of Ukraine was adopted, which based on the basic rights guaranteed by the Convention, such as
ensuring the right to a fair trial, and the basic principles for ensuring a person's prompt, impartial
hearing of the case. However, taking into account the stagnation of the judiciary that wasformed in
Soviet times, the norms of the new Code of Criminal Procedure were not immediately implemented
and there are still a number of obstacles to the literal application of European standards of justice.
For example, in order to guarantee the impartiality of the court, the new Criminal Procedure Code
provides a provision for the transfer to the judicial panel only of the indictment and the register of
pre-trial investigation materials, and the prohibition of provision of other materials before the
beginning of trial (Art. 291 CPC Ukraine). Also in accordance with Article 23 of the Criminal
Procedure Code of Ukraine the principle of the directness of consideration of testimonies, evidence
and documents by the judicial panel is confirmed, for the purpose of preventing of getting
beforehand opinion on the case until the moment of studying the evidence in court and forming his
own opinion on the case.

However, there have been rare cases when the judge, on his own initiative, in violation of the
requirements of the Code, ordered prosecutor to provide materias of the crimina case at
preparatory hearing, thereby violating the principle of impartiality of the court.

At present, there are frequent cases when the courts violate the right to a fair trial, in particular,
through the lack of clarification, in some cases, of the person's right to hear his/ her case by a court
of jurrors, which is guaranteed by Art. 384 of the Crimina Procedure Code of Ukraine, that
stipulates "the prosecutor, the court are obliged to explain to the defendant charged with a crime,
which may have maximum punishment in the form of life imprisonment, the possibility and
peculiarities of the hearing of criminal case against him by a jury trial. At the same time, the
prosecutor's written explanation is added to the indictment and the register of pre-trial investigation
materials, which are trandfered to the court ".

Bright examples of such violations of the right to afair trial are the case of Sherstyuk and the case
of Gelon.

Case of Sherstyuk

The court ordered the prosecutor to provide the judicial panel with materials of crimina
proceedings during the preparatory meeting in violation of Art. 314 of the Criminal Procedure Code
of Ukraine, according to which, during the preparatory meeting prosecutor does not provide the
court with materials of criminal proceedings, which was aso emphasized by the prosecutor.
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However, the trial was announced postponed by the court in the preparatory meeting in order for the
prosecutor to provide the criminal proceedings materials which the latter did.

In addition, during the hearing of this crimina case, the court ignored the principle of
independence, impartiality, by taking the unusual functions of gathering evidence, namely, the
information on the person of the accused Sherstyuk, on the basis of which the court made the
respective decisions.

During 2017, the victim’s side started exercising significant pressure on the presiding judge
Lozynsky by organizing paid protest actions against a judge through the public organizations the
victim Veremeyenko founded. The protesters called the judge corrupt and demanded to sentence
defendant Sherstyuk. These same protesters attacked the lawyers of the accused and his closest
relatives. All these actions remained completely without the reaction of law enforcement agencies
and the court.

In June 2017, in connection with the leave of one of the judges from the board, he was replaced by
another judge. Sherstyuk's lawyers insisted on hearing the case from the beginning, as the new
judge was not able to listen to witnesses' testimonies directly, as prescribed by law, ask them
guestions, and investigate other evidence that had already been investigated in the process. The
motion was denied by the court, but it was decided to continue to hear a case with a new judge from
the place where the previous judge | eft.

In addition, after a court hearing on 02.08.2017, the court issued a ruling on bringing defence
counselors to disciplinary liability, with a quotation "up to the deprivation of the right to practice
law” for allegedly disrespectful behavior towards the court through the active expression of their
opinion. This can be considered as a pressure on defenders in connection with their active position
in defence of Sherstyuk.

Given of the number of biased facts admitted by the court, and the violation of the person's right to
afair trial and defence Sherstyuk has repeatedly expressed the distrust of such a court order with a
motion for recusation in order to guarantee the person the right to afair trial, which was ignored by
the court.

In August 2017, the presiding judge Lozynsky powers of judge expired. Consequently, the case
must be referred to the new panel. This means that the trial begins from the beginning.

Thus, Ivan Sherstyuk, lacking the hope of a fair trial of his case by a nationa court, and in fact,
even before the decision in the case, is already serving sentences for no more than four and a half
years.

The case of Gelon

During the appeal proceedings, it was established that Prosecutor of the Prosecutor's Office of Lviv
Oblast, Dyakov B.Z. did not visit the accused in the pre-trial detention facility, did not hand over
the indictment and did not explain the right to hear his case by court of jury.

Due to these violations, the sentence was revoked, the indictment was returned to the prosecutor,
and is currently being re-issued.
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The risks of judicial impartiality in Ukraine
By lulia Vasylenko,

NGO "Commission for the Protection of Illegally Accused"

Legislation of Ukraine states that there can be no privileges or restrictions in the procedural rights
of the partiesto the case in criminal proceedings . In addition, criminal proceedings must be carried
out on the basis of competition, which allows to the independent defense and to the prosecution to
express their legal positions, and exercise rights, freedoms and legitimate interests in the ways
stipulated by the law.

Based on the results of the monitoring in 2018, it was found significant amount of violations of the
general principles of criminal proceedingsin Ukraine (such as equality of parties before the law and
the court, competition of the parties), based on the following.

Failure to present the accused for identification at the stage of the pre-trial investigation

Investigative authorities very often do not conduct such an investigative action at all as presenting
the accused for identification to witnesses, victims, both at the pre-trial investigation stage and
during the trial in court. Such inaction effectively neutralizes the objectivity of the witness or the
victim in the identification of the accused, when he is aready on the bench of the defendants.
However, it was noted that judges not only ignore such bias, but also contribute to creating an
appearance of objectivity.

So in the case of Vladimir Yudin, the judge completely ignored the fact that the investigation
authorities failed to present the accused for identification with the witnesses who were invited to the
court. As a consequence, the witnesses saw the accused for the first time right on the bench of the
defendants. In spite of this, the court, when questioning the witnesses, asked them whether they
recognize the person who is sitting on the bench of the defendants. It is natural to speak about the
lack of objectivity of such an "identification”.

In turn, the prosecution did not even try to establish whether the witnesses would recognize the
accused at the stage of pre-trial investigation.

Failure to disclose the evidence to the defense side

At the stage of pre-trial investigation, unfortunately, it is not uncommon for the prosecution not to
disclose material evidence to the defense.

Such materia evidence can not be brought by the prosecution to the court, because according to the
provisions of the Criminal Procedure Code of Ukraine, if the prosecution does not disclose the
materials to the defense, the court does not have the right to admit the information contained in
them as evidence in the case.

However, in the courts of Ukraine, the legidation is regularly ignored, and in numerous cases the
judges accept evidence that has not been disclosed to the defense and base their decisions on the
above evidence.



S0, in the case of Roman Milentiev, not only the judge accepted and attached materials such as
copy of audio record during the consideration of the case, and ignored the objections of the
defense, but he also took them as the ground for the conviction.

It is important to note that the Ukrainian legislation allows the parties to the case to disclose the
evidence that they are going to submit to the court, both at the pre-trial investigation stage and at the
stage of thetria .

Therefore, such asignificant violation of the principle of equality and competion by the parties and
clear violation of the norms of the law is the evidence that the judje often performs the functions of
the prosecution instead of being impartial and unbias.

Exercise of procedural actions by judges which are not stipulated by the law

In the beginning of 2018, we witnessed a case when the judge cancelled his own decision at
Primorsky District Court of the city of Odessa.

In one criminal case of this court, the judge withdrew himself from the case in connection with a
mistrust motion of the participants of the case. Then the case was passed to automatic distribution
system and was transferred to the judge K ushnyarenko.

In accordance with the legislation of Ukraine, each judge before the acceptance the case for
consideration is obligated to check whether he has any grounds for declaring a withdrawal in such a
case. This case was no exception, and Judge Kushnyarenko on December 19, 2017 makes a court
decision on the withdrawal. However, in the future, despite the current court decision on the
withdrawal, this judge still takes the case for consideration.

In the court session, Judge Kushnirenko explained that the decision to withdraw him was a mistake,
and at the time of the consideration he had already sent appeal to the State Enterprise "Information
Judicial Systems" as of December 28, 2017 with a request to exclude the document 71089237 from
the Unified State Register of Judicial Decisions (Judge's Decision as of- 19.12.2017), as it was not
a judicial decision (ruling).

In addition, we draw the attention to the fact that the Ukrainian legisation does not provide for such
procedure of cancellation of court decisions as "appeals to the State Enterprise” Information
Judicial Systems "with arequest to exclude from the Unified State Register of Judicial Decisions.”

Despite the outrageous violation of the norms of criminal legislation, the court refused to withdraw
judge Kushnirenko from the case.

Recommendations;

We urge the Ukrainian authorities to ensure implementantion of the existing norms of legislation by
all participants in criminal cases, and to bring al persons who violate them to justice, including
judges and law enforcement officers.

*k*



HEINIPO®PECUOHAJIBHOCTb OPTAHOB ObBUHEHHUA u CYIbH, BBIIIOJIHAIOLIHUE
®YHKIIMHU ObBUHEHHUA

BacuneHko HOnus, OO «Komucens 3alimTbl He3aKOHHO 00BUHEHHbIX»

3aKOHOAATeNbCTBOM YKpanHbl MPefyCcMOTPEHO, YTO B YrOMIOBHOM MNpoLEecce He MOXET ObITb
NPUBMNETNIA NN OrpaHNUYeHNA B NpoLecCyasibHbIX MpaBax CTOPOH Aena. Kpome TOro, yronosHoe
NMPOU3BOACTBO [AO/MKHO OCYLLECTB/AETCA Ha OCHOBE COCTA3aTeNIbHOCTWU, UTO MpeaycMaTpuBaeT
CaMOCTOATE/IbHOE OTCTanBaHVe CTOPOHON 0O6BMHEHWS U CTOPOHOW 3aLMTbl MX MPaBOBbLIX MO3ULMIA,
npa., CBOOGO/ 1 3aKOHHbLIX MHTEPECOB CNOCo6aMu, NPesyCMOTPEHHBIMU 3aKOHOLATE/IbCTBOM.

Mo pesynbTaTaMm MOHWTOPUHra COGMOAEHUA NpaB rpaxaaH B YkpauHe B 2018 rogy, 6b110
YCTaHOB/IEHO HapyLUeHVe 0OLMX NPUHLMNOB YrofIOBHOMO MPOW3BOACTBA YKpauHbl (TakKUX Kak
PaBeHCTBO CTOPOH Mepef 3aKOHOM W CYAOM, COCTA3AaTe/IbHOCTb CTOPOH), YTO NPOSBWIOCHL B
CleAyHoLLEM.

He npegbasneHune 06BMHSAEMOI0 A1 OMNMOo3HaHUA

CnefcTBeHHbIE OpraHbl OYeHb YacTO BOOOLLE HE MPOBOAAT TakOe CMeACTBEHHOE AENCTBUE Kak
npeabsiBNeHWEe O0OBMHSIEMOrO A7 OMO3HAHWS CBUAETENSIM, MOTEPMEBLUMM, KaK Ha CTaguu
[ocyebHOro paccrnefioBaHns, Tak U BO BPeMS PacCMOTPeHUs Aena B cyfe. Takoe 6e3feincteve
(haKTMYECKM HUBENMPYET OOBLEKTMBHOCTb CBUAETENS WM MOTEPNeBLIEr0 MpPW  OMO3HAHWK
06BUHSEMOr0, KOr/ja OH Y>Ke HaX0AUTCS Ha NaBe NoAcyauMbIX. OfHaKO 6bINo 3aMKCMPOBaAHO, YTO
Cyflbl He TONMbKO WIHOPUPYIOT TaKyld HEOOBEKTMBHOCTb, HO U COAEACTBYIOT B CO3AaHUU
BUANMOCTM 00bEKTUBHOCTW.

Tak B fiene Bnagumupa KOamHa cyaps, NONHOCTbIO NPOUTHOPUPOBA, YTO C NMPUTAALLEHHbIMMW B CY/
CBMIETENSMM CMEACTBMEM TaK W He 6bl10 MPOM3BEAEHO MpeAbsiBeHNe OOBUHSEMOro Ans
onosHaHus. Kak cneacTBue CBMAETENM NePBbli pa3 yBUAENM O06GBMHSEMOro cpasdy Ha JaBe
NOACYAUMbIX. He CMOTPS Ha 370, Cy/, NPW A0Npoce CBUAETENE Hayan UX onpallnBaTh Y3HaOT NN
OHW YenloBeKa, KOTOPbIV CMAUT Ha NaBe MOACYAUMbIX. ECTECTBEHHO FOBOPUTL 06 0OBEKTUBHOCTY
TaKoro «Orno3HaHWs» He NPUXOANTCS.

B cBOKO ouepedb CTOpOHA OOBMHEHWSA AaXKe He MbiTanacb YCTaHOBWUTb Y3HAKOT N CBUAETENN
00OBUHAEMOT 0.

He npegbsBneHmne (He OTKPbITUE) 10KA3aTE/IbCTB CTOPOHE 3alUUThI

Ha cTagun gocyaeGHOro paccriefioBaHusi, K COXaleHUI0, He PeaKoCTb Clyyan, KOrAa CTOPOHON
0GBMHEHUSI He OTKPbIBAKOTCA CTOPOHE 3allWThbl BELLECTBEHHbIE [10KA3aTeNbCTBa, a MPOW3BOAUTCS
MoAMeHa npoueaypbl OTKPbITUS TaKUX [0Ka3aTeNbCTB MyTEM COCTAaBMIEHWS W OTKPbITWS 3aliuTe
MPOTOKO/a 06 OCMOTPE TaKMX 40Ka3aTeNbCTB U [J0BO/IbHO YacTo [axe 6e3 MOHSATHIX.

Takve BelLeCTBEHHbIE J0Ka3aTeIbCTBa He MOTYT GbITb MOfaHbl CTOPOHO 0GBUHEHNS CyAY, TaK Kak
B COOTBETCTBUM C MOMOXEHUAMM YrOfIOBHOIO MPOLIECCYanbHOTO KOfeKCa YKpauHbl, €Cnu
06BMHEHME He OCYLLECTBUT OTKPbITE MaTepuasioB CTOPOHe 3alWTbl, Cyf He KMeeT npasa
[OMYCTUTL CBEfIEHUS, COZlePXKALLMECS B HMX, B KAUECTBE [0KA3aTe/NbCTB Mo Jeny.

OfHako B cydax YKpauHbl 6bl710 3a)MKCMPOBAHO WFHOPUPOBAHWS [aHHOrO TpeGoBaHMs
3aKOHOAATENIbCTBO M B MHOFOUUC/EHHbIX AeNax Cyfby NMPUHUMAIOT HE OTKPbITbIE CTOPOHE 3aLLUThI
[0Ka3aTeNbCTBa B OCHOBY CBOMX PELLIEHNIA.
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Tak, B flene MuneHTbeBa PomaHa Cyfibsi NPy pacCMOTPEHNM Aena NprobLLyA K MaTepuanam gena u
MPUHSN BO BHMMAaHWE MOJaHHble CTOPOHOM OGBMHEHUS KOMWM ayauo (hailioB He OTKPbITbIE
CTOPOHE 3aLLMTbl, @ MHOTOYMCNIEHHbIE BO3PAXKEHMS 3aLLMTbI U TPE6OBaHMS 03HAKOMUTDL C JaHHbIMY
[0Ka3aTeNbCTBaMU NMPOCTO MTHOPUPOBA/IUC.

BakHO 06paTuTb BHUMaHWE, YTO YKPaHCKOe 3aKOHOAATeNbCTBO MO3BO/ISET CTOPOHAM Aena, Kak
06BUHEHUS!, TaK U 3alLLMTbl, 03HAKOMUTb BTOPYHO CTOPOHY C [0KA3aTelbCTBaMM, YTO MAaHUPYOTCS
MofaBaTbCs CyAy, Kak Ha cTagun Aocyne6HOro paccnefoBaHus, Tak U Ha CTaguM YxXe Camoro
paccMOTPeHMs fena B cyfe.

COO0TBETCTBEHHO, CTO/b rPy60e HapyLleHne CyAbeil HOPM 3aKOHOLATEe/IbCTBA CBUAETENbCTBYET Kak
MUHUMYM O (DaKTUYECKW BbIMOIHEHUN CYAbel YHKLMIA 06BUHEHNS.

OcyLLUeCTB/IEHNE  CYyAbSIMW  MpPOLECCYyasibHbIX  [IENCTBUIA,  He  MpeaycMOTPEHHbIX
3aKOHOAATENIbCTBOM

B Hauane 2018 roga B NprvMOPCKOM paioHHOM cyae ropoga Ogecchbl 6bin 3athMKCMPOBaH Cryydai
OTMEHbI CyAbeli COBCTBEHHOIO peLLeHns. Kak aTo 6bino.

B ofHOM yronoBHOM fefle JaHHOro Cyfa Cyaba B35/ CaMOOTBOJ B CBA3W C 3adB/IEHHbLIM K Hemy
HefoBepMEM yyacTHUKaMKn fena. Janee aeno 6bi10 NepefaHo Ha aBTOMaTUYeckoe pacrnpegeneHue
1 nonano Ha cyabko KylHapeHka HO.C..

B COOTBETCTBMM C 3aKOHOAATENIbCTBOM YKpauHbl KaXAblil CyAbA [0 NPUHATUA fena K
PacCMOTPEHUIO 0053aH MPOBEPUTb HET /IN Y HEro OCHOBaHW A/ 3asB/ieHWs caMooTBofa Mo
TakoMmy feny. [laHHbIiA cnyyaid He CTan MUCKYeHneM, 1 cyabs KywHsapedko HO.C. 19.12.2017
roga BbIHOCMT cyaebHOe pelleHve O camooTBofe. OfHako, B [Ja/bHelLleM, HEeCMOTps Ha
JeliCcTByIOLLee CyfebHOe peLleHVe O CaMOOTBOAE AaHHbIM CyAbs BCe PaBHO NMPUHUMaET [eno K
paccmoTpeHuto!!!

B cyne6Hom 3acefaHnu cyaps KywHupeHko FO.C. MOACHUI, YTO peLleHre 0 CaMmo0oTBOZE Obl10 UM
MPUHATO OLIMOOYHO, a Ha MOMEHT PacCMOTPEHMS UM YdXKe HanpasfieHO obpallieHns B TT1
«MH(opMaLmoHHble CcyaebHble cucTeMbl» OT 28.12.2017 roga € NpPoOCbOOA WCKNOYEHUS U3
EAMHOrO rocyfapCTBeHHOrO peectpa CyfeOHbIX pelleHuin [OoKymeHTa C Homepom 71089237
(peweHue cyabn 0 camooTBoge oT 19.12.2017), nockonbky OH HE ABNAETCA CYAEBHbLIM
PELLIEHVEM.

JlononHnTensHO o6paLlato BHYUMaHWe, YTo 3aKOHO4ATeIbCTBOM YKpavHbl He MpeayCMOTpeHa Takas
npoLeaypa OTMeHbl CyAeOHbIX pelleHnid Kak «obpallenns B T «HopMaLUnoHHbIE CyaebHble
CUCTEMbI» C MPOCLOOI UCKOYEHNs U3 ELMHOrO rocyapCTBEHHOMO peecTpa CyAeOHbIX peLleHnin.

HecmoTps Ha BONUIOLLEe HapYLLEHMEM HOPM YrO/I0BHOTO 3aKOHOAATe/IbCTBa CYA0M ObIfIo 0TKa3aHo
B 0TBOAE cyabu KywHupeHko HO.C..

http://reyestr.court.gov.ua/Review/71462287

PekomeHpauun:

Co6ntofieHNe CYLLECTBYIOLLMX HOPM 3aKOHOAATENbCTBA BCEMM YUYaCTHUKAMK YrOMOBHbIX [ef, a
HapyLuuTeneli — NPUBIeKaTb K OTBETCTBEHHOCTY, B TOM YMC/IE CY/iel, MPaBOOXPaHUTENEA.
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Provocation of the crime by the law-enforcing authorities
By TetianaMaleryk, All Ukrainian European foundation “The League of Law”

Unfortunately, during the period of the law-enforcing reforming campaign in Ukraine, the law
enforcement system, despite its reformation and renewal, has not been changed from the inside, but
remained on the same foundation that has been laid since the Soviet era, namely the measurement
of the results of its activities by quantitative indicators that have nothing to do with efficiency and
quality of work. Thus, in pursuit of the indicators and artificially created visibility of an effective
fight against crime, it is acceptable to resort to provocation of crimes. to provoke bribery;
provocations in crimina offenses connected with illegal drug trafficking; and even to the
provocation of the criminal offenses connected with murders.

The judicial review of individual cases involving the provocation of a crime reveds that such
provocations by law enforcement agencies were apparently carried out "by order” of influential
persons.

One of the most resonant cases, which has obvious signs of a provocation of a crime, is the case
brought against the deputy chief of the Lviv Regional Hospital Natalia VVan Doyoveren-Got.

On November 26, 2016, police officers arrested the Deputy Chief Doctor of the Lviv Regional
Hospital, Natalia Van Doyoveren-Got, allegedly when trying to get a bribe for hospitalization of the
"sick patient”. Besides the testimony of the so-called victims, no evidence to confirm the receipt of
unlawful benefit by the doctor has not been received by the pre-trial investigation authority.
As it was later discovered that one of the law enforcement officers involved in the case was the
victim’s relative, and "sick patient” - was actually found not to beill at all. Also, it was interesting
to note that during the trial of this criminal proceeding, one of the witnesses admitted that he
falsified his testimonies against Mr. Natalia Van Doeveren-Got at the request of police officers.

Subsequently, in this case, a number of interesting and very significant details appeared which
revealed the chain of cases initiated on the basis of the provocation of the crime by the same, so-
called applicants. Persons who reported the facts of the extortion of unlawful benefits to law
enforcement authorities were discovered to be applicants in similar cases concerning the
provocation of acrimein the field of corruption.

Asit is observed in cases of this category, there are quite a few persons who are under the influence
of law enforcement officers and systematically follow their instructions in order to avoid
punishment for their offenses.

Obvioudly, there was a motive behind the provocation against N. Van Doyoveren-Got. Earlier, in
May 2015, an interview of Natalia Van Doyoveren-Got was published in the Dutch newspaper,
which revealed how corruption system in the healthcare sector works, inver alia laundering of
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budget funds on the example of the Lviv Regiona Hospital. Soon, somewhere in June 2015, Van
Doeveren began to receive threats after this publication. She was called from an unknown number
and threatened. The deputy chief doctor filed threats to the prosecutor's office.

There are aso a number of other examples of rea cases - provocations of committing a criminal
offense in the form of obtaining improper benefits:

- A patient who was extorted a bribe which a doctor rdemands for the treatment of
lungs. The doctor is arrested, the police and prosecutors report on the fight against bribery, and in
some time it turns out that this patient’s lings are healthy, and the doctor did not demand a bribe at
all..

- A person who has ban on traveling abroad in connection with the charge in a criminal case claims
extortion of a bribe for speeding up the production of a international passport. Employees of the
Migration Service were arrested, and the applicant never applied to get the international passport

again.

- A person goes to the lawyer to represent his/her interests, the parties agree on the remunaration,
sign a contract, and the police receives the file about extortion of a bribe. The pseudo-claimant
insists that the money she has given to the lawyer - in fact was meant for the judge, although the
lawyer never said that, and the claimant did not even ask about it.

Claimants usualy submit a few extortion files in a short period of time, and they are being
investigated by the police, for example, for official forgery, robbery, kidnapping, fraud, etc. And
after awhile, "with active assistance to law enforcement authorities,” the cases of such applicants-
agents go down the brakes, re-qualify without sufficient legal grounds for less severe, the
prosecutor asks the court to give a minimum penalty.

Thus, such anticorruption activity of the current authorities in Ukraine is limited to:

1. fighting against uncomfortable people and / or removing them from office (more than once,
there were breaking news anbout the corruption of public servants who were in arigid opposition to
the authorities and systematically exposed the abuse of top officials);

2. arrests on grounds of provocations (when the applicant communicates severa times with the
official regarding the procedure for obtaining a certain benefit, at the same time hefiles a
complaint regarding the extortion; and when an official refuses to solve the applicant's request for
the money, the latter ssmply puts a certain amount on the table. Although the provocation of the
corruption and the artificia creation of a crimeis strictly forbidden by the Ukrainian law and the
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practice of the European Court of Human Rights - in Ukraine thisis a new branch of criminal
business.

2. In Ukraine provocation of a crime takes place not only in the field of detection of corruption
acts, but also in the field of creating the visibility of exposure of grave and especially grave crimes.

Thus, almost sixth years the trial of the criminal cases against Ivan Sherstyuk has been considered
in Frankivsk District Court of Lviv. Ivan is accused of prepaaration of the murder organization of a
local businesman.

Ivan Sherstyuk - a Ukrainian human rights defender, civic activist, a graduate of Catholic
University of Ivan Paul Il, PhD student in Psychology and lecturer in Warsaw School of Social
psychology (2006-2010), co-founder of a few non-profit foundations. In 2010 he was a candidate
for local council electionsin Kyiv region.

There are only 6 witnesses in the case, however, the trial lasts for six years aready.
For five years, Sherstyuk and his lawyers have tried to restore his right to a fair trial, as at the
Sherstyuk constantly demanded the consideration of his case by the court of jurors, which is
allowed in accordance to the Ukrainian legislation. Hoewer the judge deliberately ignored the
request of Sherstyuk to consider his case by a jury for 5 years and later we found out why. Given
the course of court sessions, the case is obviously has nature of the order — to provoke a crime to
prosecute Sherstyuk.

3. In the past, between Sherstyuk and so-called the victim - a businessman was a conflict in the
criminal case against Sherstyk on chargesof the committing fraudulent actions against the wife of
this businessman.

At first he was arrested by the police at home in Lviv and demanded to admit a loan of $ 100,000
from Veremeenko wife. After a night of torture in prison, he was sent to court on charges of
hooliganism. Without any evidence of such hooliganism, the court acquitted lvan and released from
custody. In 4 months, lvan is arrested again, accused of committing fraud with regard to
Veremeenko wife.Without any witness or proof of lvan's guilt, the investigation would accuse him
of fraud having used the hypnosis. In a year and a half of imprisonment in the SIZO (pre-tria
detention facility), Ivan is released with the second acquittal. VVeremeenko perceivesit as a personal
defeat. In another six months, lvan is arrested on charges of preparation of a murder of
Veremeenko. What is the motive for Ivan Sherstyuk to order the murder of a businessman, if in the
previous case he was acquitted by a court ?! Obviously, the discrediting of Sherstyuk (accusing the
latter of a more serious crime) in the eyes of the court, the public, is beneficial to the businessman
himself in order to achieve the desired result in the previous case.
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4, Another interesting fact in this case is that, as an agent for the role of Killer, who turned out
to be an officer under cover and had been operating without the court authorization. Despite the
obvious facts of the provocation of the crime, the trial has been lasting for six years, and since
December 2012 Ivan Sherstyuk is in custody. The final decision in this case has not yet been
delivered.

A  smilar  dituation occurs in another yet no less resonant  case.
So, in December 2013, the police reported that a criminal grouping based on "ethnic ties" (as
indicated in the indictment) was disclosed in the Lviv region. There were two accused Roma
women who were involved in the sale of drugs. As stated in the indictment, the activities of such a
criminal group consisting of two women, whom the investigators took as the organizers, and two
male executors, were documented for a year and a half and unlawful activities included 96 episodes
of drug sales. Such facts immediately raise doubts and questions from third-party observers: that is,
for a year and a half, the law-enforcers were passively watching illegal activities and the spread of
drug substances in 96 episodes? It became clearer that there was no objective evidence of such
activity at al, the facts that would prove that women of Roma nationality are involved in the
abovementioned episodes at al. Witnesses in this case are drug addicts who have been repeatedly
prosecuted.

Over time, employees of the Security Service of Ukraine arrested police officers who worked in the
area of combating illegal drug trafficking on the territory of the Lviv region, and disclosed the facts
of incitement of persons of Roma nationality to the illicit trafficking of narcotic substances.under
the threat of criminal prosecution.

This case is under consideration in the court for the fourth year. Under the obvious facts of the
provocation of acrime, the court has not yet ruled the final decision.

Recommendations:

1. To stop the office abuse by the law-enforcing authorities and ensure the accountablility
of persons responsible for provocations of crimes;

2. Toensurethe rea fight against the corrupition instead of investigation of fake crimes,

3. To ensuring the creation of the High Anticorruption court in the nearest time and
transparent competion to it.

Preventive measure in the context of the right to a fair trial
By Oksana Mayba, All Ukrainian European foundation “The League of Law

Human rights defenders are deeply concerned about to preservation of the impartiality and
independence of investigating judges and the court when considering a motion of prosecutor about
application of a preventive measure.

Thus, the Criminal Procedural Code of Ukraine provides for the following preventive measures.
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personal commitment, personal guarantee, bail, house arrest, detention. Very often there are
instances of unreasonable use of such strict preventive measure, in violation of the procedure for its
consideration. In such cases, the courts or investigating judges appear to be biased, actually acting
as part of a public prosecution.

Such facts often occur, for example, in the case of the detention of a foreigner who does not have a
permanent residence in Ukraine.

There are also obvious violations by the courts of the requirements regarding the procedure for
reviewing the motion for arrest of a person, as well as the procedure for extending the term of
detention, as court rulings on these issues do not contain sufficient justification as required by the
Ukrainian Criminal Procedure Code.

Thus, for example, the court often uses as a basis for the extenstion of detention of a person that, in
the case of dismissal, the suspect (the defendant) could evade the investigation and impede the
establishment of the truth without indicating circumstances of the case that led him to reach such a
conclusion;

- the lack of the analysis of the relevance of risks, which were grounds for detention at the
beginning of the investigation (given that the risks of the taking of the person in custody at the
initial stage of the investigation were reduced with the course of effective investigation of the case).
Accordingly, every subsequent decision to extend the term of detention must contain a detailed
justification of the remaining risks and their analysis as grounds for further interference with the
right to freedom of the person;

- the absence of anaysis of the possibility to apply to a person other preventive measures than
taking a person in custody;

- failure to secure the right of the detainee to "immediately" appear before a court, which will
decide on the lawfulness of his detention. This norm is constantly ignored by investigating judges,
they are sdf-diverting from the exercise of their direct authority, and especialy during judicial
control at the stage of pre-trial investigation.

At the same time, judges completely ignore the precedents of the ECHR and in their decisions to
motivate the need for the most severe preventive measure in the form of detention.

Recommendations:

1. Ensure the proper response of law enforcement agencies in detecting the unlawful pressure on the
court.

2.The courts should be more responsible when addressing the issue of the application of preventive
measures in the context of ensuring the right to afair trial.

Analysis of legislation in the field of justice

Law No 2033a

1. Human rights activists of Ukraine are concerned about another aspect of the legislation in the
field of human rights. The fact is that in 2010 the Code of Criminal Procedure of 1960 of Ukraine
was amended and chapter on the review procedure of verdicts under exceptional circumstances
was excluded. Thus, the innocent persons convicted in accordance with the Code of Criminal
Procedure of 1960 in whose cases is the evidence of their innocence, are unable to obtain justice
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incourt.

According to the data provided by human rights acvists', there are currently 100 people in Ukraine
who were unlawfully sentenced by courts. Thisnumber only refersto people who were sentenced to
life imprisonment. People, who were unlawfully sentenced to life imprisonment, are deprived of
review of verdicts in their cases, which were delivered on the basis of inadmissible evidence or
even their total lack when the repressive Code of Crimina Procedure of Ukraine of 1960 had
been dtill in effect. Many of those people were tortured and forced to confess to crimes they had
not committed. Unfair court sentences were the result of proceedings fabricated by investigative
agencies and pretrial investigation bodies, tortures used against the detainees, forced
acknowledgement of guilt, violated right to defence, etc. Ukraine currently has no mechanisms or
procedure for reviewing the criminal cases, in which an unfair/ ill-judged/ arbitrary/ unlawful
judgment was delivered.

Therefore, for almost two years, human rights activists are calling the alarm. Draft law

Ne2033a has been prepared and it has already passed the first reading in the Verkhovna Rada of
Ukraine. However, despite the fact that draft law Ne2033a is ready for the second reading and
even included in the agenda, the MP’s lack political will at the moment to pass it. Meanwhile,
innocent persons sentenced to life imprisonment are serving sentences for crimes they never
committed. These are people like Volodymyr Panasenko, Olexander Rafaskyy, Maxym
Dmytrenko, Maxym Orlov, Vyachedav Polishko, Merab Sudov, Stanislav Levenets, Olexander
Oshchepkov, Thor Vovkodav and others .Conclusions on fabricated criminal cases against them,
and on the illegal detention and custody made by the former Ombudsman for human rights Nina
Karpachova, such international organizations as Amnesty international, the UN High
Commissioner for Human rights. Nevertheless, the proper response by the Government of
Ukraine has not been provided.

The purpose of the Draft law is to introduce at the national level the temporary mechanism for
reviewing judgments delivered in criminal cases when the personswere found guilty of particularly
serious crimes without sufficient evidence base and are still servicing sentence. The mechanism is
proposed to be introduced to provide such persons with the right to legal sentence and restoration
of their rights.

We support the Draft law Ne2033a because we believe that the procedure provided by this Draft
law is necessary for people whose rights have been severely violated in trial without a chance for
justice. Thereisareason for the draft law being called "bill of last resort”.

Review of cases by the Courts of Appeal for newly discovered circumstances
By Orest Shevchuk

Another area of concern regarding the right to access to justice is a series of conflicts in the
Ukrainian criminal procedure legislation, in particular the lack of the possibility of reconsideration
of court decisions for newly discovered circumstances.

Based on the results of monitoring of the exercising the right to a fair tria in Ukraine, the
Commission for the Protection of Unlawfully Accused in 2018 identified the following violations.
The subject of monitoring were court decisions taken by the appellate courts as courts of first
instance. In the period from 01.09.2001. to 11.06.2011. the appellate courts considered criminal

1 NGO "Kharkiv Human Rights Group", Reanimation Package of Reforms, NGO “The centre of Information about
human rights”
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cases for which life imprisonment punishment can be applied This category of citizens was taken
as a monitoring subject for the reason that the price of a judicia mistake is maximum: life
imprisonment punishment. The second reason for choosing this particular subject for monitoring:
by declaring the possibility of eliminating a judicial error committed asa result of ignorance of the
existence of certain circumstances, the state (represented by the legislature) did not create a lega
mechanism for reviewing decisions.

It is difficult to establish the number of persons sentenced to life imprisonment by the appellate
courts as courts of first instance due to changesin statistical reporting in different periods, as well as
for other reasons. However, it was possible to establish that in the period from 2006 to 2011,
appedllate courts, as courts of first instance, sentenced 715 persons to life imprisonment. In the
period from 2001 to 2006, there were no statistics on the verdicts passed by the appellate courts.
The number of people sentenced to life imprisonment in the period 2003-2006 is 605 people. In
total, between 2003 and 2011, 1320 people were sentenced by the verdicts of the appellate courts as
first-instance courts.
The Criminal Procedure Code of Ukraine provides for the possibility of reviewing court decisions
in criminal cases (sentences) on newly discovered circumstances. The procedure for reviewing
court decisions is regulated by Part 4 of Art. 33 and part 1 of Art. 463 of the Code of Criminal
Procedure of Ukraine.
In accordance with art. 6 of the Constitution of Ukraine, state power is exercised on the grounds of
its division into legidlative, executive and judicial. Legisative, executive and judicia bodies
exercise their powers in the limits established by this Constitution and in accordance with the laws
of Ukraine.
According to Part 2 of Art. 19 of the Constitution of Ukraine, public authorities and local self-
government bodies, their officials are obliged to act only on the basis, within the limits of their
powers and in the manner provided for by the Constitution and laws of Ukraine.
Analyzing the norms of the Constitution of Ukraine and the relevant laws of Ukraine, regulating the
issues of legal proceedings and crimina procedural legislation, the we found that the judges of the
district courts do not have the authority to cancel the decisions of the appellate courts as courts of
first instance. Moreover, the Criminal Procedure Law (Article 467 of the Code of Criminal
Procedure) only outlines the names of decisions that can be adopted based on the results of criminal
proceedings on newly discovered circumstances.
It was established that the number of decisions to review court decisions on newly discovered
circumstances is either very low, or there are no such decisions at al. During the monitoring we
have not managed to locate any of such decisions, nor persons released due to review of court
decisions on newly discovered circumstances.

Currently, the Commission thoroughly studies and participates in three cases that are at
different stages of judicial review: the case of Vyacheslav Poleshko (collection of documents for
filing a motion); the case of Stanidav Serbayev (the case has been started); the case of Igor
Volkodav (adecision to deny the motion was made, currently at the stage of appeal). All these cases
have in common the existence of grounds for reviewing sentences, and at the same time - the
absence of the possibility of repealing court decisions.

During the monitoring we have concludes the following:



17

1. In the period from 2001 to 2011, criminal cases for which life imprisonment could be applied
were considered by the appellate courts as first instance courts. The review of decisions on
newly discovered circumstances was carried out by the Supreme Court of Ukraine.
2. In 2011, cases for which life imprisonment punishment could be applied, began to be
considered by district courts. The review of court decisions on newly discovered circumstances
since 2011 is caried out by the court that made the decision subject to review.
3. District courts (courts of first instance) are not authorized to cancel decisions of apped
courts, as courts of first Instance.
4. There is no order and mechanism for reviewing court decisons on newly discovered
circumstances. There is a declarative norm, but there is no legal mechanism for cancellation of
decisions.

5. There is a conflict of jurisdiction, namely: according to Part 4 of Art. 33 of the Criminal
Procedure Code of Ukraine - a criminal proceeding for newly discovered circumstances is carried
out by a court that made a decision subject to review; Art. 463 of the Code of Criminal Procedure of
Ukraine - the motion for review of the court decision is submitted to the court of the instance that
was the first to make a mistake due to ignorance of the existence of newly discovered
circumstances.

6. Decisions of the courts of first instance (if any) on reviewing the decisions by the appellate courts
(as courts of first instance) are appealed to the same court of appeal, which ruled the canceled
decision. That is, in fact, the appellate courts are reviewing their own decisions in the order of
appeal, or rather, even the cassation.

To collect information on the existence of decisions of the courts of appeal (as courts of first
instance), the Commission made inquiries to the courts (the Supreme and Appea Courts), the
Ministry of Justice of Ukraine and directly to penitentiary facilities. The responses contained
information of different kind and quality: information was provided in a generalized form (general
statistics on civil and crimina cases), information on the number of cases, without indicating the
dates of adoption and decisions of which courts was reviewed. The information that there are no
decisions regarding the review of the decisions of the appellate courts (as courts of first instance).

Tablel

Number of people convicted to life imprisonment according to the information provided by
State Court Administration

year Number of convicted people
Total By the appellate courts
2003 223 No information
2004 214 No information
2005 168 No information
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2006 137 133
2007 149 140
2008 127 124
2009 160 155
2010 135 123
2011 116 40

The responses from the penitentiary facilities proved the fact that no people sentenced to life
imprisonment between 2001 and 2011 were released as a result of reviewing sentences for newly

discovered circumstances.

Number of people serving lifeimprisonment punishment

Facility Total number of people | Convicted to life | Number of released
serving life | imprisonment by the | people serving life
imprisonment appelate  courts from | imprisonment
punishment 01.09.2001 to 11.06.2011 punishment

State Vinnytsya prison | 364 117 0

(Nel)

State Zhytomer prison | No information provided | No information provided No information

(Ne 8) provided

NH(opMaLuu

State Kachaniv prison | 19 11 0

(Ne 54)»

State Sofia prison (Ne | 65 43 0

55)»

State Roman prison (Ne | No information provided | No information provided No information

56)» provided

State Zamkiv prison | 99 83 0

(Ne 58)»

State Temniv prison | 60 40 0

(Ne 100)»

Total 607 294 0

We do not know the reasons why the norm on the possibility of reviewing a court decision on newly
discovered circumstances is present in the legislation, but there is no lega mechanism for its
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implementation. Perhaps, among those sentenced to life imprisonment, there are people who
committed serious crimes and are absolutely fairly serving sentences in penitentiary facilities. But
there are probably also those who are convicted as a matter of judicial error, due to ignorance of the
existence  of important circumstances a the time @ of the  decision.
The very possibility of reviewing court decisions is provided by law. More precisaly, the right to
review is claimed, but it is practically impossible to exercise this right. One of the reasons may be
that, thus, the legidlator has established a certain barrier for judges, in order to prevent ruling of
decisons on the release of pesons sentenced to life  imprisonment.
Recommendations: to implement the right to fair trial by canceling the judicial error via reviewing
court decisions on newly discovered circumstances. It is necessary to improve the mechanism of
such revision. To this end, judges should have the authority to review decisions, and aso to have
statutory grounds and procedures for deciding whether to cancel or amend earlier decisions. It is
also necessary to specify the procedure for the trial during the revision, the rights of the judge, the
applicant, the opposing party (the prosecution or the defense). Particular attention should be paid to
decisions taken by the appellate courts as first instance courts. The lower court (district) does not
have the authority to review the decision of the appellate courts. Either the same court of appeal or
another appellate court should consider the case for review. The problem can be solved either by
amending the law, or by appealing to the Constitutional Court of Ukraine for the abolition of illega
provisions, or clarifying the norms of the Constitution of Ukraine.

Rus
«HeB03MOXHOCTH IIepecMOTpa NPUroBOPOB aNne/IALMOHHbIX CY0B

(kakK cy10B NepBOi MHCTAHIMM) IO BHOBb OTKPBIBIIUMCS 06CTOSITE/IbCTBAM»
OpecT LLieBuyk, OO «Komuceys 3almThl HE3aKOHHO 0GBUHEHHBIX»

Mo pe3ynbTataM MOHUTOPUHIra COG/IOAEHUS NpaB rpaxaH Ha CnpaBefMBbIiA Cy[ B
YKpauHe, Komuccueid 3auimTbl He3aKOHHO 06BMHEHHbLIX B 2018 rogy Oblnn yCTaHOB/EHbI
TaKune HapyLleHus.

MpesmMeToM MOHUTOPUHTA ObiNM CyLeOHbIE peLleHuns, MPUHATbIE aneNIAuNOHHbIMU
cydaMn KaK cydamMu nepBoW WHCTaHumu. B nepmog c¢ 01.09.2001r. no 11.06.2011r.
anennsauMoHHbIe CyAbl pacCMaTpuBaIN YronoBHblE [ena, Mo KOTOPbIM MPeaycCMOTPEHO
HakaszaHue [0 MOXW3HEHHOro JINLLEHUA CBOOOAbLI. dTa KaTeropusa rpaxsaaH Obina B3sTa B
KayecTBe npegmMeTa MOHUTOPUHIA MO TOW MPUYUHE, YTO LieHa cyaebHONM OLWMOKN SBNAETCA
MaKCMMaJIbHOW: MOXWU3HEHHOE JfiMLeHNe cBoboabl. BTopas npuumHa m3bpaHUs MMEHHO
3TOr0 npegmeta A1 MOHUTOPUHIA: AeKNapupys BO3MOXHOCTb YCTpaHeHusi CyfebHOM
OWNOKKN, COBEPLUEHHON BCNEACTBME He3HaHMsi O CYLLECTBOBaHWM OOCTOATE/LCTB,
rocygapctso (B /iMUe 3aKOHOZATeNbHOW BflacTM) He CO34asl0 MPaBOBOr0 MexaHu3ma
MepecMoTpa PeLLUEHMWIA.

YCTaHOBUTb  KO/IMYECTBO /IMLA, OCYXAEHHbIX K MOXW3HEHHOMY  3aKNHYEHUIO
anennALMOHHbIMK CyfjamMmy Kak cyAaMun NepBor MHCTaHLUMK, YCTaHOBUTb C/IOXHO B CBA3M C
N3MEHEHNAMMN B CTaTUCTMYECKON OTYETHOCTM B pasHble Mepuofbl, a TakkKe Mo ApYyrum
npuumHaMm. OpfHaKo, yaanocb YCTaHOBUTbL, 4TO B nepuog ¢ 2006 r. nmo 2011 r.,
anenfIAUNOHHLIMW CyAaMK, Kak CyfaMun NMepBOM MHCTaHUMMW, K MOXW3HEHHOMY JINLLEHWIO
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cB0b0bl 6b1N10 ocyXxaeHo 715 nuu. B nepmnog 2001 — 2006 rog oTAeNbHO MO NpPUroBopam,
MNPUHATBLIM anenAaLMoHHbLIMA CyaMu, CTAaTUCTUKA OTCYTCTBYET. KO/IMYEeCTBO OCYXAEHHbIX
K MOXW3HEHHOMY NnLLIEHNIO cB06OAbI B nepunog 2003-2006 cocTasnseT 605 yenosek. Beero
B nepuog ¢ 2003 r. no 2011 r. ocyXaeHO No npurosopam anennsaunMoHHbIX CyaoB, Kak
CyA0B NnepBoi HCTaHUMK 1320 YenoBek.

YTONOBHbLIM  MpouecCya/lbHbIM — KOLEKCOM — YKpauHbl  MpesycMOTpeHa  BO3MOXHOCTb
nepecMoTpa CyfeOHbIX PeLleHWin Mo YronoBHbIM fefiaM (MPUroBopoB) MO BHOBb OTKPbIBLUMMCS
obcTosTenscTBaM. MopsAfoK nepecMoTpa CyfebHbIX peLleHunii perynmpyetca 4. 4 ¢1. 33 1 4. 1 cT.
463 YTIK YKpauHbl.

B cOOTBETCTBUM CT. 6 KOHCTUTYLIMU YKparHbl, FoCY1apCTBEHHas BACTb OCYLLECTB/ISOTCSA Ha
OCHOBaHMsIX €e pasfeneHns Ha 3aKOHOAATENbHYHO, WCMONMHUTENbHYID U CyaeGHyto. OpraHsbl
3aKOHO/ATEeNbHOW, WCMOMHUTENBHON U CyaeGHOM BNacTV OCYLLECTBASIOT CBOM MOHOMOYMS B
YCTaHOB/MEHHbIX 3TOV KOHCTUTYLME Npefienax U B COOTBETCTBUM C 3aKOHAMU YKpauHbl.

CornacHo 4. 2 cT. 19 KOHCTUTYUMM YKpaunHbl, OpraHbl rocyapCTBEHHON BNacTU U OpraHbl
MECTHOr0 camoynpaBneHuns, NX O/HKHOCTHbIE 1L 0653aHbI A4eNCTBOBATb TO/IbKO Ha OCHOBaHUW, B
npegenax NOIHOMOYNIA U CNOCO6OM, MPesyCMOTPEHHbIMWU KOHCTUTYLMEN N 3aKOHaMU Y KpavHbl.

MpoaHam3npoBaB HOPMbl KOHCTUTYUMWM YKpavHbl M NPOPUIbHBIX 3aKOHOB YKpauHbI,
PerynvMpyrowmx  BOMPOCbI  CYfOMNPOM3BOACTBA M YrO/IOBHOrO  MPOLECCyaslbHOro
3aKoHogaresibcTBa Komuccneld 6b1n0 yCTaHOBIEHO, YTO CYAbU PaiOHHbIX CYL0B He UMEIOT
MOIHOMOYMI Ha OTMEHY peLUeHWA anensIiLMOHHbIX CY[0B KaK CY[0B MEPBOA MHCTaHLMM.
Bonee T0ro, YronoBHbIM npoLeccyaibHbIM 3aKoHOAATeIbCTBOM (CT. 467 YTIK YKpaunHbl)
Wb B O6WMX YepTax OnucaHbl Ha3BaHWSA PeLleHUin, KOTopble MOrYT ObITb MPUHATBI MO
pe3ynbTatam yrosioBHOro NpPoM3BOACTBA MO BHOBb OTKPbIBLLUMMCA 06CTOATE/IbCTBAMM.

MpoBeAeHHbIM MOHWUTOPUHIOM ObIfI0 YCTaHOB/MEHO, YTO KOMMYECTBO PELLUEHWA 0
NepecmMoTpe CyAebHbIX peLleHnidi MO BHOBb OTKPbIBLUMMCS O6GCTOSTENbCTBAM MO0
HUYTOXHO Mano, N160 Takue pelleHus OTCYTCTBYHOT BooOLle. Bo Bpemsi npoBeagHMs
MOHWUTOPWHIa TakKUX PeLUeHMi A YCTAHOBUTb He YAanocb, Kak W /L, OCBOGOX/AEHHbIX
BC/EACTBUE NepecMoTpa CyAeOHbIX PeLLeHniA N0 BHOBb OTKPbIBLUMMCS 06CTOATENbCTBAM.

Komuccrenn B faHHOE Bpems OCYLLECTBSETCA AeTa/lbHOe U3YUYeHWe 1 CONPOBOXAEHME
Tpex [fefl, KOTOpble HAaxOAATCA Ha pas3HblX CTaguax CyfebHOro paccMOTpeHus: [eno
BauyecnaBa [onewko (c6op [AOKYMeHTOB AN Mofdayn 3asBneHus); fgeno CraHucnaea
CepbaeBa (Ha4yaTo paccmoTpeHue faena); Aeno Mrops Bonkogasa (NPUHATO pelleHWe 06
OTKase, CTagus anennsuvmoHHOro 06XkanosaHWs). Bce 3T fena 00befUHSAET Hannyne
OCHOBaHWI 4NA NepecMOTpa NPUroBOpoB, Y OLHOBPEMEHHO — OTCYTCTBME BO3MOXHOCTU
OTMeHbI CYfleOHbIX PeLLeHNA.

Bo Bpemsi NpoBe/ieH st MOHUTOPMHIA GbIfI0 YCTAHOBNEHO CMEAYHOLLEE.

- B nepuopg ¢ 2001 r. no 2011 r. yronosHble gena, No KOTOpbIM MpefycMaTpuBasiochb
HakasaHMe B BWAE  MNOXMW3HEHHOIO  ALLEHUS  CBOGOAbLI,  MPUHUMAINCh
anenfISUNOoHHbIMI CyfaMK, Kak Cyfamu NepBoi MHCTaHUMW. [epecmoTp peLueHui
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M0 BHOBb OTKPbIBLUMMCA O6CTOATE/IbCTBAM OCYLLEeCTBAAICA BepxoBHbiM Cyaom
YKpauvHbl.

- B 2011 ropy pena, No KOTOpbIM NPefyCMOTPEHO HakasaHue B BWUAe NULLIEeHUA
cB06O/bl, Ha4a/M paccMaTpuBaTbCA PaoHHbIMK cyfamu. [epecMoTp CcypebHbIX
PELLEHNIA MO BHOBb OTKPbIBLLMMCSA 06CTOATENbCTBaM € 2011 . OCYyLLEeCTBASETCA TEM
CYZOM, KOTOPbIA NPUHSAN peLleHne, nog/exatlee nepecMoTpy.

— PaioHHble cyabl (cyabl 1 WMHCTaHUWMM) He HafefleHbl MOIHOMOUYMAMU OTMEHbI
peLLeHnn anenIaLUMOHHbIX CYA0B, Kak CYL0B MepBoi MHCTaHLMN.

— OTCyTCTBYET NOPSAAOK M OCHOBAHWUSA A/11 OTMEHbI CYAe6HbIX peLueHuidi No BHOBb
OTKPbIBLUMMCA 06CTOATEIbCTBAM. Ha3BaHMe HOPMbI eCTb, HO OTCYTCTBYET MPaBOBOM
MeXaHW13M OTMeHbI PeLLEeHNIA, X NepecMoTpa.

—  CyllecTByeT KOMNM3NA MNMOACYAHOCTW, a WMEHHO: cornacHo 4. 4 c1. 33 YTK
YKpauHbl — YrosioBHOe MPOM3BOACTBO MO BHOBb OTKPbLIBLUMMCS O6CTOATE/IbCTBAM
OCYLLECTBNAET CyA, KOTOPbIA NPUHAN peLleHmne, nogsiexatlee nepecMmoTpy; cT. 463
YTK YKpavHbl — 3a8BNeHME 0 NepecMoTpe CyaebHOro peweHnst NoAaeTcs B Cyf TO
MHCTaHUMKW, KOTOPbIA MepBbIM  AOMNYCTUA  OWMWOKY BCMEACTBME HE3HaHWA O
CYLL,eCTBOBaHUN BHOBb OTKPbIBLUMXCA 06CTOATE/NLCTB.

~ PeweHus cyfoB nepBoit MHCTaHUMKM (B Cnydae NPUHATUA TakoBbIX) O NMepecMoTpe
PEeLLeHNIA anennsunoHHbIX CyaoB (Kak CyA0B MEPBOM MHCTaHUUKM) 0OXanytoTca B
TOT XK€ aneIIUMOHHBIN Cyf, KOTOPbIA NPUHMMAaN OTMEHEHHOe peLleHre. To ecTb,
Mo cyTu, anennsuuMoHHble Cyfbl MepecmMaTpuBalOT CBOU K& PeLleHns B Mopsnke
anennaummu, a TOYHee faxe Kaccauuw.

[ns cbopa MHMOpMaUMM O HaIMYMK PELLEHWNA anennsuMoHHbIX CyAoB (Kak CyoB

NepBoi MHcTaHuuM) Komuccrein 6bin0  cgenaHo 3anpocbl B cydbl (BepxoBHbIA U
anennsauMoHHble cyabl), MWHMCTEPCTBO HOCTULUMM YKpauHbl W HEMOCPEeACTBEHHO B
YUPeXAEHMS NCNOSTHEHNS HaKa3aHWiA. B 0TBeTax Ha 0bpaLLleHns cogepXkanach MHpopMauus
pasHOro poja W KavecTBa: NpefoCTaBAsnach MH(opmaums B 0606LweHHOM Buie (obuias
CTaTUCTMKa MO FPaXKAaHCKUM M YroNoBHbIM AenaM), MHpopMaums 0 KonmyecTse gen, 6e3
yKazaHus AaT MPUHATUA 1 PELLEHNS KaK1X CYf0B nepecmaTpusanacb. MHOro nHgpopmaymm
0 TOM, YTO PELUEHNs O MEePECMOTPE PeLLeHWl anennauMoHHbIX CyaoB (Kak CyAoB NepBoit
VHCTaHLMW) OTCYTCTBYET.

WNHdopmauus oT ocyaapcTBEHHOI CyeGHOI agMUHUCTPaLMK YKpanHbl

B OTHOLLUEHMW NNLL, O OCYXXAEHHbIX K MOXWU3HEHHOMY JINLLEHNIO CBO60,CI,bI

rog KonmuecTBo 0Cy/AeHHbIX uL,

Bcero B TOM 4vucne

anennAuMoHHbIMU CyAaMun

2003 223 MH(opMaLus OTCYTCTBYeT

2004 214 NHopMaLmsa OTCYTCTBYET

2005 168 NHopMaLmsa OTCYTCTBYET
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2006 137 133
2007 149 140
2008 127 124
2009 160 155
2010 135 123
2011 116 40

Pe3ynbTaTOM 006paLleHVin B yUpeXXaeHWss WCMOMHEHUA HakasaHWi eCTb MOyyeHue
MH(OPMALMN O TOM, OCYXKEHHbIE K NOXXM3HEHHOMY NULLIEHNIO cBOGOAbI B nepuog ¢ 2001
no 2011r.r., B pe3ynbTate repecMoTpa MNPUroBOPOB MO BHOBb OTKPbIBLUMMCA
06CTOATENLCTBAM, HE OCBOGOX/AA/INCH.

KonunyecTBo 3aK/THOYEHHbIX, OT6bIBaIOLLI|I/IX HaKa3aHune B B1ae no>XM3HEHHOI o JinLeHns CBO60,£I|bI

HassaHwue yupexkaeHus OO6LLee KomyecTso B TOM umncne, ocy>xeHHble KonunuecTso nu,
3aK/THOYEHHbIX NOXM3HEHHO |  anenffuMoHHbLIMK CyaamMu B 0CBOOOXEHHbIX B
nepvog ¢ 01.09.2001 no CBA3U C NepecMOoTPOM
11.06.2011 [len 1o BHOBb
OTKpbIBLUMMCS
o6cTosATENbCTBAM
BUHHMLKOE yupexaeHue | 364 117 0
MCNOMHEHNS  HaKa3aHWi
(Nel)
XKutomumpckoe O0TKa3 B MNPefOCTaB/IeHUN | OTKA3 B MPEeLOCTaB/IEHUN | OTKa3 B
yupeXxxaeHue UCMONMHEHNS | MH(opMaLmm NH(opmaLmm npesocTaBeHnn
Haka3saHuii (Ne 8) NHpopmMaLum
"ocypapcTBeHHOe 19 11 0
yupexzaeHue
«KayaHoBCKas
ncrnpasuTenibHas
KonoHms (Ne 54)»
"ocypapcTBeHHoe 65 43 0
yupexzaeHue
«CoghmeBckas
ncnpasuTeibHas
KonoHMs (Ne 55)»
"ocypapcTBeHHOe O0TKa3 B MNPefOCTaB/IeHUN | OTKA3 B MPEefOCTaB/IEHUN | OTKa3 B
yupexaeHne «PoMeHcKas | MH(opmaLmm NH(opmaLmm npesocTaseHnn
ncrnpasuTenibHas
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KonoHus (Ne 56)» NHopMaLmm
"ocypapcTBeHHOe 99 83 0
yupexzeHne «3amMKoBas

ncnpasuTeibHasa

KonoHms (Ne 58)»

"ocypapcTBeHHOe 60 40 0
yupexzaeHue
«TeMHOBCKas
ncrpasuTenibHas
konoHms (Ne 100)»

Bcero: 607 294 0

Ham He W3BECTHbI MPWUYMHBI, MO KOTOPbIM HOpPMa O BO3MOXHOCTW MepecMoTpa
CyAeGHOro pELleHVst MO0 BHOBb OTKPbIBLUMMCS OGCTOSTENbCTBAM  MPUCYTCTBYET B
3aKOHO/aTeNbCTBE, HO OTCYTCTBYET MPaBOBOM MEXaHW3M ee peannsaLum. BosMoxHo, cpeau
ML, OCYXKEHHBIX K MOXW3HEHHOMY IMLLIEHUIO CBOGO/bI, €CTb Te, KTO COBEPLUMM TSXKIE
NPECTYN/IEHNsT U HAXOAATCS B MeCTaxX SIMLIEHUs1 CBOGOAbLI aBCOMOTHO 3aKOHHO. Ho ecTb,
BEPOSTHO, W Te, KTO OCYXAEH MO OLIMOKE, M3-3a HEe3HaHUs O CYLLECTBOBAHWN BaXKHbIX
06CTOATENLCTB B MOMEHT NMPUHSATUS PELLIEHNS.

Cama BO3MOXHOCTb MepecMoTpa CyfeOHbIX PELUeHWn MNpPesycMOTPeHa 3aKOHOM.
TouHee, 3asBNEHO MNpPaBO Ha MNepecMOTP, HO peasM30BaTb 3TO MNPaBO MNPaKTUYECKM
HEBO3MOXKHO. OAHON M3 MPUYMH MOXET ObiTb Ta, YTO TakMM 06pa3oM 3aKoHOAaTesb
YCTaHOBW/ HEKWIN Gapbep ANs Cyaen, C Uenbkd He AOMNYCTUTb MPUHATUS PELleHUin 06
OCBOOOXAEHNN NNL, OCYXXAEHHbIX K MOXW3HEHHOMY /MLIEHNO CBO6GOAbI. BO3MOXHO,
3aKOHOfaTe b HaCTO/bKO He YBEPEH B MOPasibHbIX 1 NPOGeCCHOHaNTbHbIX KauecTBax Cyae,
4TO He NpefOCTaBU/ M MO/IHOMOYMIA 4711 OTMEHbI CYfEOHbIX PELLEHNIA.

PekomeHgaLmu: AN8 peasv3alnn npaea Ha MCrpaBieHne CyaebHON owmnbKn nyTem
nepecmoTpa CyfebHbIX peLleHuniA N0 BHOBb OTKPbLIBLUMMCSA 06CTOATENIbCTBAM HEOOXOAMMO
YCOBEpPLUEHCTBOBaTb MeXaHW3M Takoro nepecMotpa. [ns 3TOro cyabM [O/MKHbI MMETb
MOIHOMOYMS OCYLLECTBNATL MEPECMOTP PELUeHW, a TakkKe UMeTb MpPesyCMOTPEHHbIe
3aKOHOM OCHOBaHMSi M MOPAAOK MPUHATUA PeLueHniAi 06 OTMeHe WM U3MEHEHUWN paHee
MPUHATLIX pelleHnin. Takke HeoOXoAMMO AeTanbHO nponucatb MOPSAOK CcyaebHoro
pa3bmpaTensCTBa BO BPEMS OCYLUECTB/IEHWS MepecMoTpa, MpaBa CyabW, 3asBuTens,
MPOTUBOMNONOXHON CTOPOHbLI (06BUHEHWA MK 3awWmTbl). Oco60e BHMMaHVE HeobXOoAMMO
YAENUTb PeLIeHNAM, MPUHATLIM anenISUMOHHLIMU CyjaMy Kak Cyfamu nepBori UHCTaHLUN.
Hwxectoswmii cyf (pailoHHbIA) He WMMEeT MOIHOMOYMA Ha MEepPecMOTP  PeLLeHns
anensiiuMoHHOro cyga. Jinbo pgena O MNepecMOTpe [O/MKEH paccmartpuBatb TOT ke
anennsuNoHHBbIRN cya, Nnbo onpeaennTb Apyron cyd. Mpobnema MOXeT ObITb peLleHa 6o
MyTeM BHECEHUS| U3MEHEHWNIA B 3aKOH, B0 nyTeM obpatleHnst B KOHCTUTYUMOHHbIA Cyf
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YKpauHbl An8 OTMEHbl HE3aKOHHbIX MOMNOXEHWI, MO0 Pa3bACHEHNS HOPM KOHCTUTYLMM
YKpanHbl.

Impossibility to bring judges to justice for the ruling of knowingly unjust decisions

During monitoring, the Commission identified an issue regarding the possibility of judges to bear
criminal accountability for the ruling of knowingly illegal and unreasonable decisions. The essence
of the problem is that the judge can be held accountable for making alawful decision, exactly at the
very same way as one may not be liable for an absolutely illegal and unreasonable decision.
Art. 375 of the Crimina Code of Ukraine constitues the crimina offence for the rulling of a
knowingly unjust decision.

First of al, the wording of the article alows you to interpret it as widely as possible, and as
narrowly as possible. The term "knowingly unjust” decision has an evaluative nature, and the
investigating authority interprets the norm asit likes. In case of political necessity, a judge may be
held accountable for making an reasonable decision, and in the event of an absolutely unlawful
decison with regard to ordinary citizens, it is impossible to bring a judge to justice.
An example of illegal decisions and the absence of consequences for judges are judicial decisions
taken by the judge of the Frankivsk District Court of Lviv — Bohdan Lozynskyy. Judge ruled on the
case about 10 illegal decisions, which have no legal or factual basis. For each illegal decision of the
judge was an appeal to the law enforcement agencies.

The bord of Judges, chaired by Lozynskyy. it was decided with violations of the criminal procedure
legidlation. In particular, the court decided to change the measure of restraint for arrest in the
absence of the accused and the defenders. In connection with these violations, a complaint was filed
with the Supreme Council of Justice, but there are no results of the complaint at this time.
Subsequently, on the initiative of Lozynskyy. the composition of the court was changed. In
accordance with the norms of the criminal procedure code of Ukraine, acriminal case (proceedings)
is considered first. However, the panel of judges under the chairmanship of Lozynskyy it was
decided to refuse to hear the case first. According to the results of the violation, a corresponding
statement was made about the crime committed by the judges.

In the future, the same collegium of judges adopted about 10 decisions on bringing lawyers to
disciplinary responsibility, up to and including deprivation of the right to engage in advocacy.
These court actions are nothing more than pressure on lawyers, impeding the activities of lawyers.
Due to the fact that the court's decisions were illegal and unjustified, an application was filed for the
crime to the Genera Prosecutor's Office, for each illegal decison of the court.
Based on the results of alegations of a crime, a pre-tria investigation into five crimina
proceedings, namely: ERDR No. 42018000000000293; No. 42018000000000738, No.
42018000000000739; No. 42018000000000498; 42018000000000951, 42018000000000952.
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Despite the presence of a crime, the presence of a person who has taken unlawful decisions has not
yet been brought to criminal responsibility. He did not even get a suspicion about any criminal
proceedings.

Of course, judging should have the right to apply the rules governing certain socia relations.
Similarly, ajudge has an unguestionable right to evaluate evidence. The narrowing of the rights of a
judge can have negative consequences for all participants. At the same time, the judge must clearly
know what he is prohibited from doing by law, for what kind of actions he can be held to account.
The term "knowingly unjust”, which does not have a clear definition, can be applied to any decision
of ajudge. A judge can be brought for an absolutely legal decision, in particular for political and
other reasons. At the same time, if an absolutely illegal and absolutely unreasonable decision is
taken, the judge may not be held accountable, for what is "a deliberately unjust decision” is decided
by the investigator and the prosecutor in each specific case.

Recommendations: the judge should be responsible, including criminal, if he makes an illegal and
unreasonable decision. At the same time, the provisions of Art. 375 of the Criminal Code of
Ukraine need to be finalized. It is necessary to formulate more clearly the objective and subjective
side of the crime, namely what actions of the judge are criminal. The term "knowingly unjust
decision” should be replaced with "illegal and unjustified decision”, or another more accurately
reflecting the essence of the wrongful act.

Rus

«HEeBO3MOXXHOCTb MPUB/EYEHMe Cy/ieli K OTBETCTBEHHOCTM 3a NPUHSATHE 3aBeOMO
HenpaBoCyAHbIX PELUEHUIA»

OpecT LLeBuyk, OO «Komuccus 3almTbl HE3aKOHHO 06BUHEHHbIX»

Mpn npoBefeHUM MOHUTOPUHra, Komuccmein 6blna  BblsBNeHa Mpobnema C
MpYBIeYEHNEM CY el K Yron0BHON OTBETCTBEHHOCTU 3a NPUHATHE 3aBEOMO HE3aKOHHbIX U
He060CHOBaHHbIX peLueHuiA. CyTb Npo6eMbl COCTOUT B TOM, YTO CY/bH0 MOTYT NPUB/EYb K
OTBETCTBEHHOCTW 32 MPUHATME 3aKOHHOIO PeLUeHWs, POBHO KaK WM B Cinyyae MPUHATUS
abCoOMIOTHO HE3aKOHHOr0 M HEOOGOCHOBAHHOIrO pPELUeHUs CyAbS MOXET He HecTu
OTBETCTBEHHOCTMW.

Ct. 375 YTONOBHOIrO KoOAeKca YKpauHbl MPeaycMOTPEHO MPUB/EYEHME CYyAbM 3a
NPUHATME 3aBEJOMO HEMPABOCYAHOIO PeLUeHns.

B nepByt ouepedb, (HOPMYNMPOBKA CTaTbil MO3BOMSET TPaKToBaTb €€  Kak
MaKCMMaNbHO LUMPOKO, TaK M MaKCUMa/lbHO Y3KO. TepMUH «3aBeAOMO HEemnpaBOCYAHOe»
peLLeHNe MMeeT OLIEHOYHYIO NPUPOoAY, U OpraH pacc/iefoBaHMs TPaKTyeT HOPMY Tak, Kak
eMy yao6Ho. B cnydyae NOMMTMYECKON HEOOXOAMMOCTM, CyAbl0 MOryT NpuBeYb K
OTBETCTBEHHOCTM 3a MPUHSATME HEYrofHOro peLleHus, a B Crydae MPUHSTWS abCoNMHTHO
HE3aKOHHOIO peLLUeHNs B OTHOLIEHMM OObIYHBIX TpaXpaH — MNpUBIeYeHNe CYAbU K
OTBETCTBEHHOCTN HEBO3MOXKHO.

MPUMEPOM MPUHATUS HE3aKOHHbIX PELUEHWIA U OTCYTCTBME MOCNEACTBUIA SBNSIOTCS
Cyae6Hble peLLeHUs, MPUHSATble Cyabeil PPaHKOBCKOrO palioHHOro cyaa r. JIbBOB —
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NosnHckum B.M. Cyapbeld 66110 NpUHATO No aeny nopsgka 10 He3aKOHHbIX pPeLleHWi
(onpegeneHnii), He MMeKOLLMX MO COO0N HU 3aKOHHBIX, HU (DAaKTUYECKUX OCHOBaHMiA. Mo
KaXKOMY He3aKOHHOMY peLUeHWIO Ccyfbh Oblno obpalleHne B MNpaBOOXpaHUTeNbHbIE
opraHbil.

Konnerueni cyaein nog npeaceaatenscTBOM JI03MHCKOro 5.M. 6bIn0 NPUHATO peLLeHns
C HapyLleHUAMW YrosoBHO-MPOLECCYasIbHOr0 3akoHofaTenbCTBa. B yacTHOCTW, cydom
OblN0 MPUHATO pelleHVe 06 M3MEHEHMU Mepbl MPeceyeHuss Ha apecT B OTCYTCTBUM
06BUHAEMOr0 M 3aLUMTHUKOB. B CBA3M C 3TUMK HapyLleHWsMU Obl10 NOLAHO >Kanoby B
BbICLUMi? COBET NpaBoCyAMs, OAHAKO Pe3y/IbTaTOB PACCMOTPEHNA XKasiobbl Ha AaHHbIN
MOMEHT HET.

Bnocnegcteun, no uHuumatmee Jlo3mHckoro B.M. 6bin M3meHeH coctaB cyfa. B
COOTBETCTBMM C HOpPMamMu Yro/ioBHOIO MPOLECCYaslbHOTO KofeKca YKpawHbl, YronoBHOE
feno (Npou3BOACTBO) paccmaTpuBaeTcs CcHadana. OfHako,  Kosnervien cygein nog
npegcefaTensCTBOM J103MHCKOro 6.M. 6b1710 NPUHATO pelleHre 06 0TKase B PaCCMOTPEHUN
fena cHadana. Mo pesynbTatam HapyLleHns 6b1710 MOLAaHO COOTBETCTBYHOLLEE 3asBIEHNE O
COBEPLLUEHHOM CYbAMW NPECTYNEHUN.

B panbHelilem TOM >Xe Konnervein cygein 6b110 NpUHATO nopsaka 10 pewleHuin o
NPVBMEYEHUN afBOKATOB K AMCLMMNINHAPHON OTBETCTBEHHOCTW, BNOTH 40 NMLIEHUS MpaBa
Ha 3aHATNE afBOKATCKOW [eATeNbHOCTbI. ATV AENCTBUA Cyfa ABMSAIOTCA HUYEM LPYIUM,
Kak [aBfleHMeM Ha afBOKATOB, MpPEnsTCTBOBaHME OCYLLECTB/IEHWIO AESTENbHOCTM
aflBOKaToB. B cBA3M C Tem, YTO peLueHnst cyfa Oblnv He3aKOHHbI U HE 060CHOBaHbI, ObI0
MOAAHO 3asBNIEHUS O MPecTynieHMn B [eHepa/lbHYl0 MPOKypaTypy, Mo KaXgomy
HE3aKOHHOMY pEeLLEHNIO Ccyfa.

Mo pe3ynbTaTaM 3asiB/IEHWI O NPECTYN/IEHNN, Ha4YaTo AocyaebHOe paccnefoBaHme no 5
YrONOBHbIX  MNpomM3BOACTBaX, a WMeHHo: EPAP Ne 42018000000000293; Ne
42018000000000738, Ne 42018000000000739; No 42018000000000498;
42018000000000951, 42018000000000952.

He cMOTpS Ha Ha/iuume cocTaBa MPECTYMN/IEHWUs, HaMuMe NuLa, MPUHSBLLETO
HE3aKOHHbIE PELLIEHUs, 0 CUX MOP CY/bO K YrO/0BHOM OTBETCTBEHHOCTM He MPUB/EYEHO.
EMy gaxke He ornacunv nofo3peHne H1 no oAHOMY Yro/loBHOMY NPOW3BOACTBY.

Be3ycnoBHO, Cyas A0/KEH MMETb MPaBO NPUMEHSATb HOPMbI, Peryavpytowme Te nunm
MHble OOLLECTBEHHbIE OTHOLLEHUSA. Tak e Cyfbs MMEeEeT HeoCrnopyvMOe MPaBO Ha OLEHKY
[oKa3atesnibCTB. Cy)XXeHue npaB CyfAbl MOXeT MMETb HeraTuBHble MOCMEACTBUSA ANS BCEX
YYaCTHUKOB. B TO e Bpems, Cyfbs [O/DKEH YETKO 3HaTb, YTO eMy 3arnpeLieHo fenatb Mo
3aKOHY, 3a Kakue VMEHHO [Je/CTBUA ero MOryT MnpuB/edb K OTBETCTBEHHOCTW. TepMuH
«3aBeflOMO HernpaBoCy[HOe», KOTOPbIA He WMMeeT YeTKOro OnpefesneHus, MOXEeT OblTb
NPUMEHeH K /Il060MYy pelleHnto cyfbl. Cyabs MOXET ObiTb MpuBfedeH 3a abCoNOTHO
3aKOHHOE peLleHmne, B YaCTHOCTY MO MOIMTUYECKUM U APYTMM OCHOBaHUSAM. B TO Xe Bpems,
NPU NPUHATUN abCOMOTHO He3aKOHHOro 1 abCosIlOTHO HEOBOCHOBAHHOMO PeLUeHUs CY/Abs
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MOXET ObITb HE NPUB/IEYEH K OTBETCTBEHHOCTH, GO UTO TaKoe «3aBeJOMO HenpaBoCyAHOe
peLLieHre» peLLaeT CaeoBaTe/lb 1 NPOKYPOP B KaX/J0M KOHKPETHOM C/lyuae.

PekomeHZaumMn: cyabs AO/MKEH HECTU OTBETCTBEHHOCTb, B TOM YMC/e N YIO/OBHYIO, B
c/lyyae MPUHATUA MM HE3aKOHHOIN0 U HeobOCHOBAaHHOrO pelleHns. B To ke Bpewms,
MosIoXKeHWs CT. 375 YT0N0BHOIO KofeKca Y KpavHbl Hy)XXaatTes B fjopaboTke. Heobxoamnmo
bofee 4YeTKO CgopmMynnmpoBaTb OOBEKTMBHYKD W CYObEKTMBHYK CTOPOHY COCTaBa
MPecTynieHnsi, a UMEHHO Kakue [AeWACTBUA CyAbW SABNASKOTCA MNPECTYNHbIMA. TepMUH
«3aBEflOMO HEMpaBOCYLHOE peLUeHue» A0/KeH ObiTb 3aMeHeH Ha «HEe3aKOHHOe U
HeOOOCHOBaHHOE  peLUeHMe», WA  Apyro  60nee  TOYHO  OTpPaXawlmin  CyTb
MPOTMBOMPABHOIO LEeAHUS.

The report was prepared by Oksana Mayba, Tetiana Maleryk, Olesia Zhyvko, Orest Shevchuk,
luliia Vasylenko, IThor Humenetskyy with the assistance of Tetiana Panasenko and on the basis of
materials provided by the NGO "Kharkiv Human Rights Protection Group”, the Reanimation
Package of Reforms, NGO "Human Rights Information Center».
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