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INTRODUCTION

On 5 July 2012, the Parliament of Moldova passed taw on the Selection,
Performance Evaluation and Career of Judges (the s attached to this Opinion
under Annex 1).

On 20 September 2013, the Chair of the SuperiomCibof Magistracy of Moldova
sent a letter to the OSCE Mission to Moldova, retjng an assessment of the
framework that governs the process and procedurésjudges’ performance
evaluation in Moldova.

On 30 September 2013, following internal consutadi with OSCE/ODIHR, the
OSCE Mission to Moldova responded to this letteting that the OSCE/ODIHR, in
cooperation with the OSCE Mission to Moldova, wasppred to conduct a legal
review of the Law’s compliance with OSCE commitswemd international human
rights standards and to conduct an analysis of thmplementation mechanism
operating under the relevant legal framework. Timalgsis was conducted between
February and May 2014 and resulted in the reporssAssment of the Performance
Evaluation of Judges in Moldova”. Both the opiniand the report were completed
simultaneously, with a view to presenting them togre at a follow-up event in
Moldova on 27 June 2014.

This Opinion was prepared in response to the lettethe Chair of the Superior
Council of Magistracy of Moldova of 20 Septembet20

SCOPE OF REVIEW

The scope of this Opinion covers only the Law oe #election, performance
evaluation and career of judges of Moldova, suladifor review. Thus limited, the
Opinion does not constitute a full and comprehenséview of the judicial system of
Moldova.

The Opinion raises key issues and provides indinatiof areas of concern. The
ensuing recommendations are based on internathumaan rights standards, as found
in the international agreements and OSCE commitsneatified and entered into by
Moldova.

This Opinion is based on an unofficial English slation of the amendments, which
can be found in Annex 1 to this document. Erroosnftranslation may result.

In view of the above, the OSCE/ODIHR would likenbt@ke mention that this Opinion
is without prejudice to any written or oral recommdations and comments with
regard to related legislation in Moldova that th&@E/ODIHR may make in the
future.

EXECUTIVE SUMMARY

At the outset, the OSCE/ODIHR welcomes the fact tha Law puts a significant
number of safeguards in place to ensure the psglection and evaluation of judges.
It is also welcomed that the processes of seleaimh evaluation have been placed
firmly in the hands of the judiciary, and that tisociety will play a significant role in
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10.

these processes. A number of general areas of mroremain, however. Notably, the
evaluation process may interfere with the principfeirremovability of judges by

leaving open the possibility of dismissing judgesam outcome of the evaluation
process.

In order to ensure that future legal amendmentstloer laws touching on these or
similar topics are in full compliance with interrmatal standards and OSCE
commitments, the OSCE/ODIHR recommends as follows:

1. Key Recommendations:

To remove the possibility of dismissal of judgesaas outcome of the evaluation
process, and to ensure that such dismissal is pagsible under a disciplinary
procedure which is itself, substantively and pragatly, in conformity with
international standards on fair trial that safegutre independence of the judiciary;
[pars 22-33]

To specify that candidates seeking to challengecieh board decisions should have
access to all files and materials used by the seteboard to reach its decisions; [par
21]

To reconsider the system of initial five-year appients of judges, and amend the
Law by either significantly shortening the initipériod of appointment and ensuring
that it is automatically followed by life appointmite or by appointing judges for life
immediately; [par 37]

2. Additional Recommendations:

To reduce the frequency of regular evaluation dfgs, and to consider increasing the
number of years during which regular evaluationsai@ valid for the purposes of
transferring to different judicial positions; [p24]

To consider including a requirement in the law twswe gender balance in the
judiciary; [par 16]

In cases not involving first selection, i.e. in easof evaluation for promotion or
transfer to a lower court or a court of the sanvelleto consider requiring in the Law
that the draft decision of the selection board &hbe sent to the candidate first; [par
17]

. To further specify the qualitative and quantitativiéeria for promotion and transfer of

judges in the Law so as to exclude the possilifigt judges would (not) be granted
promotion or transfer simply on the basis of a alaliton of reversal rates, or on how
they have decided a particular case; [par 18]

To consider extending the possibility of challergfeevaluation or selection board
members to the period after examination has stastedhortly after it has been
completed to allow the evaluation or selection Hdeao start the procedure afresh
within a reasonable timeframe if they find any essof bias; [par 19 and 35]

To create a mechanism for replacement of both seheboard and evaluation board
members in cases of recusal or abstention; [pana5]
4
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J. To amend the Law to provide that only a limited apeécified number of documents
may be requested from public and private actorgha evaluation and selection
process of judges, and to include a specific refareto applicable data protection
provisions; [par 38] and

K. To consider adding the position of deputy headh#&evaluation and selection boards.
[par 39]

V. ANALYSISAND RECOMMENDATIONS

1. International Standards

11. The system for the selection, promotion and transfgudges can have a significant
impact on the independence of the judiciary. Ashsitcmay affect the right to a fair
trial, which is protected by Article 6 of the Euegn Convention on Human Rights
(ECHRY and Article 14 of the International Covenant owilCand Political Rights
(ICCPR), both of which highlight every person’shigo have his/her case examined
by an independent and impatrtial tribunal (to this ICCPR adds the requirement that
such tribunal shall be “competent®).This right is also protected in OSCE
commitments, including in the 1989 Vienna Documgudr 13.9, which likewise
protects “the right to a fair and public hearingthin a reasonable time before an
independent and impartial tribunaf’In addition, par 5 of the 1990 Copenhagen
Document requires OSCE patrticipating States toren4he independence of judges
and the impartial operation of the public judicisérvice” (par 5.12f OSCE
participating States have also recognized thatirfgrartial and independent judiciary
plays a vital role in ensuring due process andegtotg human rights before, during
and after trials” (Ljubljana Document 2005).

12. The ensuing recommendations will also make refereas appropriate, to judgments
of the European Court of Human Rights (hereinafleGtHR”) as well as documents
of a non-binding nature such as UN téxt€ouncil of Europe recommendatidns

! The Council of Europe’s Convention for the Prattiof Human Rights and Fundamental Freedoms, eter
into force on 3 September 1953. The Conventionratiied by Moldova on 12 September 1997.

2 The United Nations International Covenant on Ciild Political Rights, adopted by General Assembly
resolution 2200A (XXI) on 16 December 1966 andfiedi by the Republic of Moldova on 26 January 1993.

% Reiterated in Copenhagen 1990, par 5.16. For amview of these and other OSCE Human Dimension
Commitments, see OSCE/ODIHR, Human Dimension Commits, 5 Edition, available at
http://www.osce.org/odihr/76894

* Ibid.

> |bid.

® UN Basic Principles on the Independence of théciany, Adopted by the Seventh United Nations Cesgr

on the Prevention of Crime and the Treatment oE@férs held at Milan from 26 August to 6 Septemi985

and endorsed by General Assembly resolutions 462D November 1985 and 40/146 of 13 December 1985
(hereinafter “UN Basic Principles”); Human Right®r@mittee General Comment 32, “Article 14: Right to
equality before courts and tribunals and to ati@l”, U.N. Doc. CCPR/C/GC/32 (2007 (hereinaft€eneral
Comment 32"; Report of the UN Special Rapporteuttenindependence of judges and lawyers, A/IHRC11,1/4
24 March 2009 (hereinafter “Report of the UN SpeRiapporteur”).

" Recommendation No. R (94) 12 of the Committee ofidters to Member States on the Independence,
Efficiency and Role of Judges (adopted by the Catesmiof Ministers on 13 October 1994 at the 518¢eting

of the Ministers' Deputies), subsequently superddfeRecommendation CM/Rec (2010)12 of the Committe
of Ministers to member states on judges: indeperelerfficiency and responsibilities (adopted by the

5



OSCE/ODIHR Opinion on the Law on the Selection, Performance Evaluation and Career of
Judges of Moldova

opinions of the Consultative Council of Europeadgk$ (hereinafter, “CCJE”), the
European Charter on the Statute for Judges well as the OSCE/ODIHR Kyiv
Recommendations on Judicial Independence in EaEgrope, South Caucasus and
Central Asia (hereinafter, “Kyiv Recommendation¥”).

2. Preliminary Remarks

13. The Law deals with both the selection and careguddes and the evaluation of their
performance. It sets out to ensure an “objectingairtial and transparent selection
process to ensure the selection of the best caedidiar the job” (Article 1 par 1). To
carry out these tasks, it creates a selection baxaddan evaluation board respectively,
under the auspices of the Superior Council of Maagy, and lays out the system for
the appointment of members of these two bodiesyelk as their decision-making
processes and operational modalities.

14. It is noted here that the Law has a significant bemof positive aspects. These
include the fact that the majority of members o #election and evaluation boards
are selected from within the judiciary, and thatilcsociety is represented on both
boards. It is also commendable that under the sysstablished by the Law, the
judiciary is in control of the process of selectiand evaluation of judges without
interference from the executive or legislative lotanAlso, the separation of the
selection and evaluation process from the processpmsing disciplinary measures is
to be welcomed?! However, in the interest of brevity, this Opiniwiill not list all
positive aspects of the Law, but instead configelitto commenting on key issues of
concern and areas for improvement.

3. The Selection Process

15. The selection of judges is an extremely importaicess, considering the key role
that they play in the administration of justice angholding the rule of law, and the
fact that international standards normally reqyirgges to be appointed for life, to

Committee of Ministers on 17 November 2010 at tB88th meeting of the Ministers’ Deputies) (herderaf
“Recommendation No. R (94) 12" and “Recommendatitii/Rec (2010)12"); the Magna Carta of Judges,
Consultative Council of European Judges, StrasholifgNovember 2010, CCJE (2010)3 Final, hereinafter
“Magna Carta of Judges”.

& Opinion no. 1 of the Consultative Council of Eueap Judges to the attention of the Committee ofdWirs of

the Council of Europe on Standards concerning tldependence of the judiciary and the irremovabitity
judges (hereinafter “CCJE Opinion No.1"); Opinion. 13 of the Consultative Council of European Judgese
attention of the Committee of Ministers of the Coililof Europe on the principles and rules governumges’
professional conduct, in particular ethics, incotiipa behaviour and impartiality (hereinafter “CC@pinion

No. 3").

° European Charter on the Statute for Judges ($magh8-10 July 1998), adopted by the European diation

of Judges, published by the Council of Europe, [[IDEIC (98)23] (hereinafter “European Charter on$t&tute

for Judges”).

2 The OSCE/ODIHR Kyiv Recommendations on Judicidejmendence in Eastern Europe, South Caucasus and
Central Asia (2010), hereinafter “Kyiv Recommendas”, were developed by a group of independent rixpe
under the leadership of ODIHR and the Max Plangakitnte for Comparative Public Law and Internatioloaw

— Minerva Research Group on Judicial Independenidee Kyiv Recommendations are available at
http://www.osce.org/odihr/KyivRec

1 Kyiv Recommendations, par 2.
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preserve their independence from other powers (gixecand legislative)?

16. There are a number of international standards ersétection of judges that aim to
ensure that decisions on the selection of judgesrade in a manner which ensures
the independence of the judiciary and results i@ #ppointment of competent,
impartial and independent judges reflecting the position of the population as a
whole. These include the independence of the setebody?, its compositioff* and
membership® Transparent and clear selection critefiaand decision-making
processes are also of relevance in this context, as is igjtet to challenge decisior&.
There should also be guarantees against discrimimaand the composition of the
judiciary should reflect the composition of the ptation as a whof@ and be balanced
in terms of gendet In light of this last requirement, it is recommeddto consider
adding to the Law provisions that will ensure thmathe process of selecting judges,
special regard is paid to ensuring gender balantwei judiciary.

17. In cases not involving first selection, i.e. in €as0f evaluation for promotion or
transfer to a lower court or a court of the sanvellet would be advisable to send the
draft decision on promotion of the selection botrdhe candidate first, to give him
/her the chance to comment. This would serve taaedhe number of appeals, as it
would allow the candidate a chance to correct ingmies and clear errors.

18. Under the Law, in order to be selected for a (higlp@sition, judges must first be
assessed. Article 2 (d) of the Law allows decisiongromotion and transfers, to be
taken on the basis of “qualitative and quantitativéicators of work undertaken as
judge”. In this context, it is noted that the KyRecommendations state that judges
shall not be evaluated under any circumstanceshisrcontent of their decisions or
verdicts (either directly or through the calculatiof rates of reversaff. The Kyiv
Recommendations also specify that how a judge dse@dcase must never serve as the
basis for a sanctiof® Thus, although a range of qualitative and quaitéafactors
may be taken into account in the context of proowmtor transfers, it would be
inappropriate not to grant a judge a promotionrangfer simply on the basis of a

'21n Moldova, judges are appointed for life followian initial five-year appointment in accordancenwfirticle

116 of the Constitution.

'3 European Charter on the Statute for Judges, faR2commendation CM/Rec(2010)12, par. 46; Kyiv

Recommendations, par 21.

* European Charter on the Statute for Judges, BaR&commendation CM/Rec(2010)12, par. 46.

!> Recommendation CM/Rec(2010)12, par. 48.

1% General Comment 32, par 19; Magna Carta of judggs5; Recommendation CM/Rec(2010)12, par. 44;

European Charter on the Statute for Judges, par@2l2.2; Kyiv Recommendations, par 21.

" Recommendation CM/Rec(2010)12, par. 48; UN Basiuciles, principle 10.

'8 Recommendation CM/Rec(2010)12, par. 48.

9 Recommendation CM/Rec(2010)12, par. 45; cf. BBsicciples on the Independence of the Judiciary,

principle 10.

20 Kyiv Recommendations, par 24.

2L See par 190 under Strategic Objective G.1: “Takmsures to ensure women's equal access to and full
participation in power structures and decision-mgkiof the Beijing Platform for Action, Chapter [ the
Report of the Fourth World Conference on Women,jiBgi 4-15 September 1995 (A/CONF.177/20 and
Add.1), available athttp://www.un.org/esa/gopher-data/conf/fwcw/off2B3-en OSCE Ministerial Council
Decision 7/09 on Women’s Participation in Politicadd Public Life; see also par 81 on the “Adequate
Representation of Women in the Judiciary” of theePAnnual Report of the Special Rapporteur on the
Independence of Judges and Lawyers, available at tp://bdaccess-dds-
ny.un.org/doc/UNDOC/GEN/G11/130/15/PDF/G11130152@ffenElement.

2 Kyiv Recommendations, par 28.

% Kyiv Recommendations, par 28.
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19.

20.

21.

22.

23.

24.

calculation of reversal rates, or on how the jutlge decided a particular case. It is
recommended to further specify the qualitative gudntitative criteria for promotion
and transfer in the Law so as to exclude this pdggi

As to the recusal and abstention of members ofséhection board (Article 8), the
fairness of the procedures described in the Lawsdoat give rise to comment.
However, as a practical matter, it is noted hea¢ toncerns may also be raised about
the impartiality of a board member after an exatiimabegins or is completéd.t is
recommended that consideration be given to extgnitii@ possibility of challenging a
particular board member or members after an exdmambaas started, or directly after
its completion, to allow the selection board tortsthe procedure afresh within a
reasonable timeframe if they find any issues of bia

In addition, it should be noted that there doesaputear to be a procedure in place to
replace board members who have recused themselwegho have been removed

from the selection board under the process of edcasd abstention described in

Article 8. If multiple board members are so remqviddls can give rise to practical

problems in light of Article 9 (c), which providéat the board is no longer able to
take decisions with fewer than five members. thesrefore recommended to create a
mechanism for replacement of the selection boarchipees in cases of recusal or
abstention.

Article 11 on challenging the decisions of the stta board limits such challenges to
the “procedure of issuing and adoption” of the decis. In this context, it is important
that the unsuccessful candidate be able to actlesdesvant documents used by the
selection board in its decision-making processaltow him/her to meaningfully
challenge the board’s decisibhlt is thus recommended to specify, in the Lawf tha
candidates seeking to challenge selection boargides should have access to all
files and materials used by the selection boarédch its decisions.

4. The Evaluation System

In accordance with the Law, judges are subjectegular evaluation, which takes

place every three years. In addition, they areexiltp extraordinary evaluation if they
wish to be transferred to a lower court or a cofithe same level, or to be promoted
to a higher judicial position, including managempasitions within the courts (court

chair or deputy chair).

In the process of performance evaluation, theretieetively three different marks: 1)
“sufficient” (which can be "good", "very good" oeXcellent”); 2) “insufficient”, or 3)
“failure to pass”. Under Article 23 (1) (b) and €3 (a) and (b), where a judge obtains
the mark “failure to pass” in regular or extraodiy examination, a dismissal
procedure before the Superior Council of Magistracynmediately triggered. Under
Article 13 (2), where a judge obtains the mark tiffisient” twice in a row in
extraordinary evaluation (such an extraordinaryiiatson would be triggered by an
insufficient mark in a regular evaluation) the dissal procedure before the Superior
Council of Magistracy is also initiated automatigal

The system foreseen by the Law for dismissing jadgbo do not pass evaluations

24 Recommendation CM/Rec(2010)12, par 48; Kyiv recemdations, par 21; CCJE Opinion No. 1: paras 24-

25.

% Kyiv Recommendations, par 22.
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constitutes a significant exception to the prireipf irremovability of judges, which is
one of the main pillars underpinning the indeperdeaf the judiciary and is also
guaranteed by Article 116 of the Constitution of IMva®® International standards
provide that tenure should be guaranteed by law airfiixed retirement age (in cases
of life tenure) or until the expiry of the term affice of judges, if applicabl&.Only in
exceptional circumstances, such as in the casenyfserious disciplinary violations
(see also par 25nfra), may the principle of irremovability be transgsed.”®
International standards thus require the fulfilmefhta number of grounds before a
judge may be removed from office.

25.  First, judges may only be dismissed for very seximasons. The UN Basic Principles
speak of “behaviour that renders [judges] unfitdischarge their dutié$, while
recommendation CM/Rec(2010)1&quires “serious breaches of disciplinary or
criminal provisions established by law’. The UN Human Rights Committee’s
General Comment 32 mentions “serious grounds o€eniguct or incompetencé®.
The Kyiv Recommendations specify that disciplin@rpceedings should deal only
with “instances of professional misconduct thatgmess and inexcusable and that also
bring the judiciary into disrepute®® This also means that judges should not be
removed from office for reasons not rising to thiandard, for example because of
errors in judicial decisions or because their dens have been overturned on appeal
or review by a higher judicial body.

26. Second, a procedure leading to dismissal mustibé&*f@uch proceedings should be
conducted by an independent authority or a coutt @ali the guarantees of a fair trial
and provide the judge with the right to challenige decision and sanctiofi.Hearings
should be open unless requested otherwise by tlye jin questiori® Reasons should
be given for the decisions of the body dealing witbmissal; these decisions should
be published’

27. Third, the standard by which judges are removednfrffice must be clear and
foreseeablé® As the UN Basic Principles put it, “[a]ll discipkry, suspension or
removal proceedings shall be determined in accaelanth established standards of
judicial conduct.®® The law must give detailed guidance, stating wihdtactions by

%6 Report of the UN Special Rapporteur, par 57.

2" UN Basic Principles, principle 11 and 12; Recomdaion CM/Rec (2010)12, par 49; Human Rights
Committee General Comment 32, par 19; Magna Cdrdadges, par 4; Report of the UN Special Rapporteu
par 57.

“8 Report of the UN Special Rapporteur, par 57.

29 UN Basic Principles, principle 18.

%0 Recommendation CM/Rec (2010)12, par 50.

31 General Comment 32, par 20.

%2 Kyiv Recommendations, par 25.

% Report of the UN Special Rapporteur, par 58; UNridn Rights Committee, CCPR/CO/75/VNM, para. 10;
CCPR/CO/71/UZB, para. 14; Kyiv Recommendations,3far

% General Comment 32, par 20; Report of the UN $p&apporteur, par. 61.

% Recommendation CM/Rec (2010)12, par 69.

% Kyiv Recommendations, par 26.

¥ Ibid.

% Oleksandr Volkov v. Ukraingudgment of the European Court of Human Right8 danuary 2013, appl. no.
21722/11, par 173-185.

%9 UN Basic Principles, principle 19; cf. General Goent 32, par 19: “States should take specific messu
guaranteeing the independence of the judiciarythrbugh the [...] adoption of laws establishing clea
procedures and objective criteria for the [...] tenyromotion, suspension and dismissal of the mesnifethe
judiciary and disciplinary sanctions taken agathsm.”
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judges will trigger such measures, including thavdgy of the infraction which
determines the kind of measure to be applied indhse at hand Disciplinary
sanctions, including dismissal, should be propogte?* To achieve this, there should
be a well-defined scheme of available disciplinamgasures?

28.  Fourth, decisions in removal proceedings shoulduigect to an independent review
by a competent couf?.

29. The system for evaluation contained in the Law dasimber of safeguards in place.
These include the fact that the evaluation systenmun by the judiciary, that its
members are judges or civil society representatelested by a body composed of
judges, and the possibility of appeal on procedgralinds to the Superior Council of
Magistracy.

30. However, the evaluation process lacks a numbeheofdatures mentioned above (see
pars 25-28suprg that would be required in order for the system desmissal of
judges to be compliant with international standaf@isst, it is not clear whether
dismissal for failure to pass the evaluation cténtds a serious enough ground to
dismiss judges. Second, the procedure before thkiaion board itself clearly does
not provide all the guarantees of a fair trialcsint lacks basic safeguards associated
with this right, such as the right to be represgrig counsel, or the right to have
witnesses examined. The possibility of appeal & Skperior Council of Magistracy
(Article 25) does not resolve this issue, as areabfo this body is only possible on
procedural grounds and the case would not be lweatide merits.

31. More generally, periodic exams for judges (alsovkmas ‘attestations’) that may lead
to dismissal or other sanctions are not appropfiatgudges with life tenur&® The
same applies to similar performance evaluation ovessoutside the scope of
disciplinary sanctions. The evaluation of judgestrfprmance should be primarily
gualitative and focus upon their skills, includipgpfessional competence (knowledge
of the law, ability to conduct trials, capacity woite reasoned decisions), personal
competence (ability to cope with their work-loathjliéy to decide, openness to new
technologies), social competence (ability to megiagspect for the parties) and, for
possible promotion to an administrative positioampetence to lealf.Evaluations
should be aimed at identifying necessary improvaman these areas and seeking
constructive ways to support judges in implementmy recommendations by the
evaluating body.

32. To allow for the possibility of dismissal as a résaf an evaluation procedure
significantly undermines the rule that judges sHomaintain their tenureuntil a
mandatory retirement age or the expiry of theimtef office’®, which is vital for the
purposes of both the internal and external indepecel of the judiciary. Ensuring the
removal of judges who engage in gross professiomatonduct which brings the

“OReport of the UN Special Rapporteur, par 57; MaGaata of judges, par 19; cf. European ChartertHer
Status of Judges, par 5.1: “the only valid reaswrirhposing sanctions is the failure to perform ohéhe duties
explicitly definedin the Judges' Statute and that the scale ofcgipé sanctions must be set out in the judges'
statute” (emphasis added).

“! Recommendation CM/Rec (2010)12, par 69.

“2 Report of the UN Special Rapporteur, par. 58.

43 Kyiv Recommendations, par 26 ; cf. UN Basic Pies, Principle 19; Report of the UN Special Rapguar;
par. 61.

* Kyiv Recommendations, par 28.

> Kyiv Recommendations, par 27.

¢ General Comment 32, par 19.
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33.

34.

35.

36.

judiciary into disrepute, which is in itself a lalde aim, is best achieved through a
fair and effective disciplinary process. Where gealgrounds for disciplinary action
arise, a disciplinary process which meets inteomaii standards offers appropriate
substantive and procedural guarantees to avoidcessary removals and to ensure
that the guarantee of tenure is maintained. Suobess also has the advantage of
being capable of reacting immediately and propodiely to instances of gross
misconduct.

It is therefore recommended to remove the possibiif dismissal of judges as an
outcome of the evaluation process, and to ensatestich dismissal is only possible
under a disciplinary procedure which is itself, statively and procedurally, in
conformity with international standards on fairatriand the independence of the
judiciary*’

In addition, although the regular evaluation ofged is clearly useful for the purposes
of monitoring progress in areas of improvemenis ihoted that the Law does appear
to require a very frequent evaluation of judgeslg®s are evaluated every three years
and, in addition, whenever they are promoted orhwis move to another court.
Although Article 13 par 5 provides that extraordinavaluation is not necessary if the
judge in question has been evaluated in the pastyears, this system allows for the
possibility that over a 30-year career, a judge ldde evaluated at least 9 times, and
if they chose to seek various promotions, possidMgr a dozen times. This seems
excessive, both in terms of the functioning of jh@ge themselves, as well as with
regard to the workload imposed by the evaluatiostesy.*® It is therefore
recommended to reduce the frequency of regulauatiah of judges, and to consider
increasing the number of years during which regalaluations remain valid for the
purposes of moving to different judicial positions.

As to the recusal and abstention of members oéWaduation board (Article 20), it is
noted that also, here, as with selection boards (s 19 supra), it is not possible to
raise concerns about the impartiality of board memlafter an examination begins or
is completed’® This should be introduced, as should a procedureeplace board
members who have recused themselves, or who hage beEmoved from the
evaluation board.

Article 21 par 2 states that meetings of the evalnaboard are public, and par 4 of
this provision requires the publication of its dgans. This has presumably been done
for purposes of transparency, as is required bgrmational standard.However,
‘transparent’ and ‘public’ are not necessarily syyrmous in matters of judicial
performance evaluation. Although it is in and o$elf commendable that the
legislature has sought to ensure maximum publibjgymaking the meetings and
decisions on the evaluation of judges public, ihaded here that public evaluations
may also reduce confidence in judges that get lonanks, which may in turn affect
the authority of those judges and by extension at#hority of the wider judicial

" Reference is made in this context to the receimit @pinion on the Draft Law on Disciplinary Liakijl of
Judges of the Republic of Moldova, adopted by teaite Commission at its 98lenary Session

(Venice, 21-22 March 2014), CDL-AD(2014)006.

“8 Cf. Venice Commission-DHR/ODIHR Joint Opinion dmetDraft Law Amending and Supplementing the
Judicial Code (Evaluation System for Judges) of émia adopted by the Venice Commission at its 98hdy
Session, (Venice, 21-22 March 2014) CDL-AD(2014)Q8at 35.

49 Recommendation CM/Rec(2010)12, par 48; Kyiv rec@mdations, par 21; CCJE Opinion No. 1: paras 24-

25.

% Kyiv recommendations, par 31.
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37.

38.

systent' It is recommended to reconsider whether the detisand meetings of the
evaluation board should indeed be public in natarewhether evaluations, and the
reports of evaluations, should be a matter conogronly the judge themselves and
specific relevant individuals in the judiciary.

Article 13 par 4 a) refers to the situation wherejudge shall be subject to
extraordinary evaluation prior to being appointedilithe retirement age. This refers
to life tenure after a 5 year initial period, aseeen in the current Law on the Status
of Judges, which reflects Article 116 of the Camgibn of Moldova. While this
Opinion does not comment on the Moldovan judicigtem as such, it is noted that
such a system may violate judicial independencgjdrges may feel under pressure to
decide in a certain way during this period, to eeghat they are appointed for life
afterwards’® For this reason, it is recommended to reconsidersystem of initial
five-year appointments of judges, and to eithenificantly shorten the initial period
of appointment and ensure that it is followed, ire tabsence of substantiated
disciplinary complaints, by automatic life appoimnt, or preferably to appoint judges
for life immediately.

5. Issues Common to the Evaluation and Selection Processes

Article 25 of the Law, which deals with documentgdanformation needed for the
work of both the evaluation and selection boargpears to be drafted overly broadly,
as it allows both the selection and the evaluatioards to request such information
from not only the respective judges, but also frtzourt chairs, the Ministry of
Justice, other public authorities, legal persordeumublic or private law”. There thus
does not appear to be any limit set as to the tygedocuments which can be
requested by the respective boards in respect dfjep or candidates under
consideration for judicial positions. This may letada situation where the evaluation
and selection boards conduct wide-ranging invetstiga into judges and judge
candidates, which arguably goes beyond the aabies bf such boards.Rather, their
tasks should be to select and evaluate candidaige$ based on the documentation
provided to them by the latter, and on exams takgncandidates. The types of
documents to be provided should be establishedvarece and should be the same for
all candidates in comparable situatidhé. is therefore recommended to include in the

*L For similar considerations, see the recent Ve@iommission-DHR/ODIHR Joint Opinion on the Draft Law
Amending and Supplementing the Judicial Code (Eatan System for Judges) of Armenia adopted by the
Venice Commission at its 98th Plenary Session, id&r21-22 March 2014) CDL-AD(2014)007, par 89.

%2 Specific safeguards need to be established irr doderevent that such short initial appointmenisitinto a
risk for the independence of the judiciary. In tH&l Special Rapporteur’s view, “a short, non-extdida
probationary period may be employed, provided fifi@tappointment or fixed tenure is automaticalkaigted
afterwards, except for probationary judges who veisenissed as a consequence of disciplinary messuréne
decision of an independent body following a spéxgal procedure that determined that a certain iddal is
not capable of fulfilling the role of a judge” (Rap of the UN Special Rapporteur, par 56). In aage; the
Special Rapporteur is concerned that the requiremine-appointment following a probationary peringhs
counter to the principle of the independence ofjasl See also the Venice Commission’s opinionsirailas
legislation in Ukraine (CDL-AD(2013)034 and CDL-APX{13)014).

%3 Venice Commission Opinion on the Draft Law on teuncil for the Selection of Judges of Kyrgyzstan,
adopted by the Venice Commission at its 87th Pleression, (Venice, 17-18 June 2011), KYG CDL-
AD(2011)019, par 19-20, where the Venice Commissioted that “[tlhe process of competitive selectadn
judges cannot be transformed into an investigatfodocuments and facts.”

>4 Ibid., par 20; Kyiv recommendations, par 22.
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39.

Law a limited and specified number of documentscivhinay be requested from
certain public and private actors in the evaluataord selection process; specific
reference to applicable data protection provisghmsuld also be added.

Article 6 par 3 on the selection board and Artitk par 3 on the evaluation board
provide that in case of vacancies or temporary rateseof the heads of these boards,
the powers of the heads are exercised by the etdestber of the respective boards.
This process is somewhat random in nature and m&lead to the best person for the
position serving as temporary head. To ensure mheoth functioning of both the
selection and evaluation boards, consideration ldhdie given to appointing
respective deputy heads for both the evaluationseafettion boards.

[END OF TEXT]
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Title |

CANDIDATE SELECTION AND CAREER OF JUDGES

Chapter 1
GENERAL PROVISIONS
Article 1. Selection of candidates for judge pasitand career of judges

(1) Regulation of the procedure for selection afdidates for judge position aims at ensuring aedbje,
impartial and transparent selection process torertbe selection of the best candidates for the job

(2) Career of judge involves his/her promotionudge office in a superior court, his/her appointtrancourt
chair or deputy chair, as well as judge’s trantdea court of the same level or a lower court.

Article 2. Criteria of selection, transfer and ajmpiment as court chair or deputy chair and pronmotio
positions

(1) Selection of candidates for the position ofgedpromotion to the judge position in superiorrcqudge,
appointed as court chair or deputy chair, as wejuege’s transfer to a court of the same level lmwer court
is carried out by the Board for the selection aacter of judges (hereinafter — Selection Boardherbasis of

clear, transparent, objective criteria that areetdam merit.

(2) During the process of selection of candidategudge position, for promotion in judge positiorsuperior
court, for appointment as court chair or deputyirchad judge's transfer to a court of the samelleva lower
court, the following basic criteria will be takema account:

a) the knowledge level and professional skills;
b) ability to apply knowledge into practice;
c) length of experience as judge or other legalgzsions;

d) qualitative and quantitative indicators of warkdertaken as judge or, where appropriate, otigat le
professions;

e) ethical standards;
f) teaching and scientific activity.
(3) The regulations of the Superior Council of Magicy set out in detail the procedure and criteria
a) for selection of candidates for judge position;
b) for promotion in judge position in superior chur
c) for appointment as court chair or deputy chair;

d) for judge’s transfer to a court of the same lewea lower court.



(4) Regulations of the Superior Council of Magistraeferred to in para. (3) shall be publishechim Official
Gazette of the Republic of Moldova and on the websi the Superior Council of Magistracy.

Chapter 2
SELECTION BOARD
Article 3. Composition and length of the term oficd

(1) Selection Board is established in subordinatiiotihe Superior Council of Magistracy and aimsisure the
selection of candidates for judge position, proowtf judges to higher courts, appointment of jgdgs court
chair or deputy chair, as well as the judge’s tiemt® courts of the same level or lower courts.

(2) Selection Board shall work in the following cpasition:

a) 4 judges from the courts of all levels, as oo 2 judges from the Supreme Court, 1 judge frioencourts of
appeal and 1 judge from courts;

b) 3 representatives of civil society.

(3) Member judges of the Selection Board maintheirtsalary at their work place, but having a rexlic
workload depending on work tasks within the SetecBoard. Board members from among civil societyefig,
for each meeting attended, of an allowance equitateone twentieth (1/20) of the salary of a jufigen the

Supreme Court.

(4) The term of office of members of the SelectBward is 4 years. A member of the Board cannotideted or
appointed for 2 consecutive terms.

Article 4. Election and appointment of membershef Selection Board

(1) Members of the Selection Board from among jgdae elected by the General Assembly of Judges.

(2) Members of the Selection Board from among @uttiety representatives are appointed by the &irper
Council of Magistracy, being selected through pubbmpetition, organized by the Council.

(3) Members of the Selection Board from among @witiety must have an impeccable reputation and goo
standing in society. To verify these qualities, itifermation about the candidates proposed for eppent will
be published on the website of the Superior Cowfdilagistracy.

(4) Members of the Selection Board from among @uitiety representatives are obliged to comply with
restrictions specified in Article 8 para. (1) lej.and c) and para. (3) of the Law on the Statukuidfes.

(5) If a member of the Selection Board is not dblexercise his/her functions, the body that etécte
appointed him/her shall ensure, within 30 daysdlieetion or appointment of a new member of therBdar
the remaining term.

(6) Members of the Superior Council of Magistraegmbers of the Disciplinary Board, members of the
Judicial Evaluation Board and inspection-judges matybe elected in the composition of the Seleddoard.



Article 5. Competence of the Selection Board
(1) Selection Board shall:

a) examine the dossiers of candidates for judggiposdocuments submitted by candidates and those
concerning the candidates;

b) examine the dossiers and documents submittgadges seeking promotion to higher court, appoimtras
court chair or deputy chair, transfer to a courthef same level or a lower court, as well as docusnelating to
judges concerned;

) organize and conduct interviews with the can@iglfor judge position, with judges seeking prowmotio a
higher court, with those seeking appointment astathair or deputy chair, as well as with thoseksag
transfer to a court of the same level or a lowenrto

d) provide scoring to candidates for judge posiicnording to selection criteria;
e) provide scoring to judges seeking promotion higher court, according to appropriate criteriagoomotion;

f) provide scoring to judges seeking appointmertast chair or deputy chair, according to the appate
criteria for appointment;

g) provide scoring to judges seeking transfer towrt of the same level or a lower court, accordinthe
appropriate transfer criteria;

h) adopt reasoned decisions on acceptance oriogjexftcandidates for the position of judge, onphemotion
of judges to superior court, on appointment of gglgs court chair or deputy chair, as well asamsfer of
judges to a court of the same level or a lower tcand shall submit them to the Superior CouncMaefyistracy

for examination on the day after the deadline fipealing the decisions.

(2) In process of selecting the candidates folagiy@ointment, for the first time, as judges, thee8bn Board
will necessarily consider the results of the exakeh before the Graduation Commission of the Nation
Institute of Justice.

(3) In process of selecting the judges for promotima higher court, appointment as court chadeputy chair
or transfer to a court of the same level or toveelocourt, the Selection Board will necessarilysidar decisions
taken by the Board on judges’ performance evalnatio

Article 6. Chairperson of the Selection Board

(1) The Chair of the Selection Board shall be elédty open vote at the first meeting of the Boate
candidate who accumulated the majority of votethefelected / appointed Board members shall baaenesi
as elected.

(2) The Chairperson of the Selection Board shall:
a) organize the Board'’s activity, distribute dutésong its members;
b) preside over meetings of the Board;
c) convene meetings of the Board;

d) sign the decisions and minutes of Board meetings



e) reads the decisions of the Board;
f) resolve other issues related to the Board's/igti

(3) In case of vacancy of the Chairperson positioim the temporary absence of the Chairpersofdiis
powers are exercised by the eldest member of tleet®m Board.

Article 7. Rights and obligations of members of 8alection Board

(1) Members of the Selection Board are entitlecet®ive beforehand the material submitted to thar@for
examination and study.

(2) Members of the Selection Board are obliged:
a) to exercise their powers under the law;
b) at the request of the Board Chair, to prepagentitessary materials for the meeting;
c) to vote for or against on the issues includethermeeting agenda and to motivate their option;

d) in case of disagreement with the Board decigmmotivate their option.

Article 8. Recusal and abstention

(1) A member of the Selection Board must state sHa refrains from participation in Board’s adijvivhere
this may cause doubts on the objectivity and iniglitst of his/her decisions. For the same reasthesperson
whose case is examined may request recusal of deareshthe Selection Board.

(2) The recusal or abstention shall be groundedeapdsed in writing prior to the examination of trendidate.

(3) Decision on recusal or abstention shall be sbpy the majority vote of the Board members preatthe
meeting and in the absence of the member whossakeouabstention is being settled.

Article 9. Meetings of the Selection Board
(1) Selection Board shall be convened in meetingsngver is needed.
(2) Meetings of the Selection Board are publicythee deliberative if attended by at least 5 member

(3) Selection Board shall examine within a mot materials submitted by the Secretariat of thzeBar
Council of Magistracy.

(4) Selection Board shall be governed by a Reguiapproved by the Superior Council of Magistracy.

(5) Proceedings of the meetings of the Selectiocar@shall be registered in the minutes and audiorded.
Audio recording of the meeting shall be attachethéominutes. The minutes shall be made within &ing
days and signed by the meeting’s chair and segretar



Article 10. Adoption of decisions

(1) Decisions of the Selection Board shall be agldgty open vote of the majority of elected / apfmairBoard
members, in the absence of those invited to thdinggeas well as in the absence of the person wbasdidacy
is examined .

(2) If the Selection Board examines in a sitting tandidacy of a Board member in order to appoitiié office
of judge, to promote to a higher court, to appamtourt chair or deputy chair or to transfer tmart of the
same level or a lower court, that person shallatteind the examination.

(3) Decisions of the Selection Board shall be idsnewriting and must be motivated. If a membethef Board
has a dissenting opinion to the decision issudw, expresses it in writing, stating the reasoresdthicument
being attached to the dossier. Decisions shaligred by the Board chairperson and members whadstethe
meeting. Board's decision shall be published omibigsite of the Superior Council of Magistracy with

working days from the date of adoption.

(4) The scanned copy of the original decision shalsent by electronic mail to the person whoseidacy was
examined the day after the adoption of decision.

Article 11. Challenging the decisions of the SetecBoard

Decisions of the Selection Board can be appealtdtive Superior Council of Magistracy, through Bward,
within 10 working days from the date of their adopt by the people on whom the Board adopted tloésbas
and only referring to the procedure of issuing addption.

Title 1l

PERFORMANCE EVALUATION OF JUDGES

Chapter 1
MAIN PROVISIONS
Article 12. The purpose and results of judicialfpenance evaluation

(1) The performance of judges shall be evaluatetheyBoard for judges’ performance evaluation (imaféer —
Evaluation Board), the evaluation aiming at detaing the knowledge and professional skills of jusiges well
as the ability to apply theoretical knowledge andassary skills in practice of the profession djgi
determining weak and strong aspects in the woilkdifes, boosting the trend of improving professiakéls
and increasing the efficiency of individual judge=l at court level.

(2) Judicial performance evaluation results arelise

a) organize appropriate professional training dfjgs (setting directions for professional trainigyelopment
and improvement of continuous training programguddges, selection of the training forms);

b) determine objectively the degree of judges’ climmge to the position they hold or apply duringitlcareer;

C) ensure an objective comparison between sevatgeg for promotion;



d) stimulate judges to improve their level of tingnand professional skills;
e) improve court administration;

f) formulate proposals for granting the qualificaetidegree for judges.

Article 13. Forms of judicial performance evaluatio
(1) The evaluation of judges’ performance shaltbreducted in two forms:
a) regular evaluation;
b) extraordinary evaluation.

(2) A judge is subject to regular performance eatidun every 3 years. If s/he is granted the qualifve
"insufficient", the judge shall be subject to extdinary evaluation within the deadline set by kadion Board.
Granting the qualificative "insufficient" in two neecutive extraordinary evaluations constitutecaugd for the

Superior Council of Magistracy to initiate the pedare for dismissing the judge.

(3) A judge shall be subject to extraordinary parfance evaluation either on his/her own initiatiwvavhen s/he
gets the qualificative "insufficient” in regularaduation.

(4) A judge shall be subject to extraordinary eatibn also in the case when s/he is:
a) appointed till age-limit;
b) promoted to a higher court;
¢) appointed as court chair or deputy chair;
d) transferred to a court of the same level omaelocourt.

(5) In the cases under par. (4) let.b)-d), theamxttinary evaluation shall not be carried out fficlg the last 2
years the judge was subject to regular evaluation.

(6) The judge's performance evaluation is initiated
a) by the chair of the court in which the judge vidnto undergo evaluation works - in the cases updea. (2);

b) by the judge requesting the performance evanatr by members of the Superior Council of Magisf, ex
officio or at the proposal of the judicial inspegtor by the court chair - in cases under parg. (3)

¢) by members of the Superior Council of Magistracyy the chair of the court in which the judgerksy
indicating the reasons why the evaluation is nergssin the cases under para. (4).

Article 14. Judicial performance evaluation proagdu

(1) The purpose of the judicial performance evadumis to make a complex analysis of professionti/dy and
personal qualities of judges, to improve their pssfonal performance, to increase efficiency oftsoand
public confidence in the judiciary, to maintain asttengthen the qualities of judicial system.



(2) The procedure and detailed criteria for judiperformance evaluation are established by thelatign of
the Superior Council of Magistracy, which shallgalished in the Official Gazette of the Republidvtnldova
and on Council's website.

(3) The procedure of judicial performance evaluatitust observe the principle of legal correctntss,
principle of legitimate expectations and other famental principles, to create conditions for areotiye and
multidimensional evaluation of judges’ professioadlivity. The legal framework on performance ewatiln of
judges shall provide expressly and in details:

a) limits of extending the judicial performance lenadion process;
b) methodology, procedure and duration of judipedformance evaluation;
c¢) evaluation criteria and performance indicatdrgidges; activity;

d) sources of information and means of collectirfgrimation needed for judicial performance evahrati

Chapter 2
EVALUATION BOARD
Article 15. Composition and length of the term &ffae

(1) Evaluation Board is established under the Sap&ouncil of Magistracy and aims to ensure the
performance evaluation of judges.

(2) Evaluation Board operates in the following casition:

a) 5 judges of the courts of all levels, as follo&$udges from the Supreme Court, 2 judges otthets of
appeal and 1 from courts;

b) 2 representatives of civil society.

(3) Member judges of the Evaluation Board mainthair salary at their work place, but having a il
workload depending on work tasks within the Bo&dard members from among civil society benefit,dach
meeting attended, of an allowance equivalent totaeatieth (1/20) of the salary of a judge from Swgpreme
Court.

(4) The term of office of members of the EvaluatRward is 4 years. A member of the Board cannot be
appointed for 2 consecutive terms.

Article 16. Election and appointment of membershef Evaluation Board
(1) Members of the Evaluation Board from among pgigre elected / appointed as follows:
a) 3 are elected by the General Assembly of Judges;
b) 2 are appointed by the Superior Council of Miagcy.

(2) Members of the Evaluation Board from amongl@uciety representatives are appointed by the iupe
Council of Magistracy, being selected through prbbmpetition, organized by the Council.
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(3) Members of the Evaluation Board from amongl@wociety must have an impeccable reputation amd go
standing in society. To verify these qualities, itifermation about the candidates proposed for eppent will
be published on the website of the Superior Cowfdilagistracy.

(4) Members of the Evaluation Board from amongl@uociety representatives are obliged to complyhie
restrictions specified in Article 8 para. (1) lej.and c) and para. (3) of the Law on the Statukidfes.

(5) If a member of the Evaluation Board is not ablexercise his/her functions, the body that elécir
appointed him/her shall ensure, within 30 daysdleetion or appointment of a new member of therBdar
the remaining term.

(6) Members of the Superior Council of Magistraegmbers of the Disciplinary Board, members of the
Judicial Evaluation Board and inspection-judges matybe elected in the composition of the EvaluaBoard.

Article 17. Competence of the Evaluation Board
(1) Evaluation Board shall:

a) examine the dossiers of judges subjected taatrah, documents submitted by candidates and those
concerning the candidates;

b) organize and conduct interviews with the judgidsiected to evaluation;
¢) adopt decisions on judges subjected to evaluatio

d) nominate the Board members responsible for @aien over the activity of evaluated judges in toert
hearings;

e) provide the Selection Board with the decisiongunlges subjected to evaluation in the cases geovior in
Article 5 para. (3).

(2) In the process of judicial performance evahatthe Evaluation Board should be objective, teepbe the
principles of fairness and reasonableness andgiakended decisions.

Article 18. Chairperson of the Evaluation Board

(1) The Chair of the Evaluation Board shall be ®lddy open vote at the first meeting of the Boaite
candidate who accumulated the majority of votethefelected / appointed Board members shall beidmenesi
as elected.

(2) The Chairperson of the Evaluation Board shall:
a) organize the Board'’s activity, distribute dut@song its members;
b) preside over meetings of the Board;
¢) convene meetings of the Board,;
d) sign the decisions and minutes of Board meetings

e) reads the decisions of the Board;
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f) resolve other issues related to the Board's/igti

(3) In case of vacancy of the Chairperson positioim the temporary absence of the Chairpersofdris
powers are exercised by the eldest member of taéuBtion Board.

Article 19. Rights and obligations of members a&f Bvaluation Board

(1) Members of the Evaluation Board are entitledeteive beforehand the material submitted to tharé for
examination and study.

(2) Members of the Evaluation Board are obliged:
a) to exercise their powers under the law;
b) at the request of the Board Chair, to prepaaenitessary materials for the meeting;
c) to vote for or against on the issues includethermeeting agenda and to motivate their option;

d) in case of disagreement with the Board decigmmotivate their option.

Article 20. Recusal and abstention

(1) A member of the Evaluation Board must staté $itae refrains from participation in Board’s aittiwhere
this may cause doubts on the objectivity and iniplitst of his/her decisions. For the same reastivesjudges
subjected to evaluation may request recusal ofrabvee of the Evaluation Board.

(2) The recusal or abstention shall be groundedeapdsed in writing prior to the examination of the
candidate’s dossier.

(3) Decision on recusal or abstention shall be sstbpy the majority vote of the Board members preaethe
meeting and in the absence of the member whossakguabstention is being settled.

Article 21. Meetings of the Evaluation Board
(1) Evaluation Board shall be convened in meetimgsnever is needed.

(2) Meetings of the Evaluation Board are publieytlare deliberative if attended by at least 5 membkhe
Board meetings shall be obligatory attended bygsdg be evaluated, and they also may be attendtdetb
persons who requested the initiation of the judlipgaformance evaluation procedure.

(3) Evaluation Board shall examine within a morith materials submitted by the Secretariat of thee8ar
Council of Magistracy.

(4) Evaluation Board shall be governed by a Re@gnapproved by the Superior Council of Magistracy.

(5) Proceedings of the meetings of the EvaluatioarB shall be registered in the minutes and awdiorded.
Audio recording of the meeting shall be attachethéominutes. The minutes shall be made within &img
days and signed by the meeting’s chair and segretar
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Article 22. Adoption of decisions

(1) Decisions of the Evaluation Board shall be addy open vote of the majority of elected / apped Board
members, in the absence of those invited to thdinggeas well as in the absence of the evaluatédgu

(2) If the Evaluation Board subjects to evaluaoBoard member, s/he shall not participate in eratign of
that issue on the meeting’'s agenda.

(3) Decisions of the Evaluation Board should inelud
a) description of the judge’s work during the pdrimder evaluation;

b) professional, administrative or organizatiorfarscomings in the activity of the judge if theyigixand
Board’'s recommendations on avoiding or excludirgséhdeficiencies;

c¢) any other information that is important in th@reon of the Board.

(4) Decisions of the Evaluation Board shall be éssin writing and must be motivated. If a membethef
Board has a dissenting opinion to the decisioreidsa/he expresses it in writing, stating the ressthe
document being attached to the dossier. Decisioal$ Ise signed by the Board chairperson and memkbleos
attended the meeting. Evaluation Board's decidiafi be transmitted to the Superior Council of Maigicy
and, where appropriate, to the Selection Boardi#tyeafter the expiry of the decisions’ contestatieadline.
Board's decision shall be published on the weloditee Superior Council of Magistracy within 5 warl days
from the date of adoption.

(5) The scanned copy of the original decision shalsent by electronic mail to the person who wiéested to
evaluation the day after the adoption of decision.

Article 23. Decision on performance evaluation

(1) Following the judge's performance evaluatitwe, Evaluation Board shall take, as appropriate abniee
following decisions:

a) decision on passing the performance evaluagi@mting one of the qualificatives: "insufficientgood",
"very good" or "excellent"”;

b) the decision on the failure of performance eatiun.

(2) The decision of the failure of judge’s performma evaluation or, as appropriate, of the couichdeputy
chair shall be adopted by the Evaluation Board when

a) an obvious judge’s mismatch with the positiotu hie found;
b) court’s chair / deputy chair fulfils impropetlye management functions.

(3) If circumstances under para. (2) let. a) andrb)found, the decisions of Evaluation Board darnsta
ground for the Superior Council of Magistracy tdiate the procedure of dismissing the personddgg office
or from the office or court; chair / deputy chair.

(4) When certain grounds for disciplinary sanctiagainst judge evaluated are identified, the EvaloaBoard
shall postpone the evaluation procedure of theguatmcerned and notify the Superior Council of Muagcy to
examine the opportunity of initiating the disciglhy proceedings. Judge's performance evaluatiorepioe
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shall be resumed after receiving a response frenstiperior Council of Magistracy on refusal toiati
disciplinary proceedings or, where appropriatesrafompletion of disciplinary proceedings agaihst t
evaluated judge, except for the case when the jadgeerned is dismissed from office.

Article 24. Challenging the decisions of Evaluat®oard

Decisions of the Evaluation Board can be appealddthe Superior Council of Magistracy, through Beard,
within 10 working days from the date of their adopt by the judges on whom the Board adopted tloesies
and only referring to the procedure of issuing addption.

Title 1l
ENSURING THE ACTIVITY OF BOTH
THE SELECTION BOARD AND THE EVALUATION BOARD
Article 25. Ensuring the activity of both the Selen Board and the Evaluation Board

(1) In order to exercise their duties, the SelecBoard and the Evaluation Board have the righetuest from
the court chairs, the Ministry of Justice, otheblpuauthorities, legal persons under public ovate law any
necessary documents and information.

(2) Court chairs, Ministry of Justice, public autiies, legal persons under public or private lae @bliged to

provide the selection and evaluation boards, withendeadline set by them, with the documents and

information requested. Selection and evaluatiorrdmare obliged to observe the confidentiality ofuiments
and information, under the law.

(3) The material and technical basis of the salectind evaluation boards shall be provided by thmeBor
Council of Magistracy.

Article 26. The secretarial activity

(1) The work of the Secretariat of both the SetecBoard and the Evaluation Board shall be accahed by
employees of the Secretariat of the Superior Cowhdflagistracy.

(2) The Secretaries of both the Selection BoardthadEvaluation Board shall be appointed from amitieg
employees of the Secretariat of the Superior Codwhdilagistracy by the Head of the Secretariat.

Article 27. Information on the activity of both tiSzlection Board and the Evaluation Board

Selection Board and Evaluation Board shall preaantally to the Council of Magistrates the inforimaton
activities fulfilled, that are subsequently pubéshon its website.
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Title IV
FINAL PROVISIONS
Article 28.

This Law shall enter into force on the expiry ah®nths from the date of publication.

Article 29.
Upon entry into force of this Law, the followingadhbe repealed:

Law no.949-XI11 of 19 July 1996 on the Board foratjication and attestation of judges (republishrethe
Official Gazette of the Republic of Moldova, 200®,.170-172, art.693);

Article 1V of the Law no.247-XVI of 21 July 2006 amending and supplementing some legislative acts
(Official Gazette of the Republic of Moldova, 200®,.174-177, art.796);

Article V of the Law no.306-XVI of 25 December 20068 amending and supplementing some legislative act
(Official Gazette of the Republic of Moldova, 200®,30-33, Article 77).

Article 30.
(1) Before the entry into force of this law, thep8tior Council of Magistracy shall:
a) adopt the legal acts provided for in this Law;
b) bring its legal acts in conformity with this Law

(2) The Board for selection and career of judgestha Judicial Performance Evaluation Board shall b
established within 3 months from the date of putian of this Law.

(3) Upon entry into force of this Law, the Qualéteon Board shall terminate its activity and sluelde jure
dissolved.

(4) Within 2 years of the entry into force of thiaw, judges of all courts shall be subject to periance
evaluation under this Law, according to a schedpleroved by the Superior Council of Magistracy.

SPEAKER OF PARLIAMENT Marian LUPU

Chisinau, July 5, 2012.

No.154.
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