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AEN 1.
LOMALLHA TTPAKTMKA
[0 NOCEBHN MCTPAXHW MEPKM

1. BOBEA

Co npe3seMarbeTo 06BpcKa Ha 3eMjaTa 3a yCOrnacyBake Ha JOMallHATa Neru-
CnaTMBa CO 3aKOHOAABCTBOTO Ha EBponckaTa yHuja, Aojae A0 3HAYUTENHM U3-
MeHM BO TOj NMpaBeL, M TOa HajHanpe[ BO CUCTEMCKMTE 3aKOHM, KaKo LWTO e U 3a-
KOHOT 3a KpMBMYHa mocTanka'. Bo nouetokoT Ha aekemspu 2004 roguHa ce
AoHece 3aKOHOT 3a M3MeHyBatbe M JOMOJHYBakbe Ha 3aKOHOT 3a KpMBMYHATA
rnocTanka co koj 6ea npucateHn noBeKe HOBU MHCTUTYTH, Mery KOM KaKo Haj3Ha-
yaeH MOXe [la ce U3BOM BOBEAYBaHETO Ha MPMMEHATa Ha NoCcebHNUTE UCTPAXKHM
MepKu. 3anoyHyBaeTo Ha MpUMeHaTa Ha NocebHUTe UCTPaXKHWU MepKM e of
MCKNTyuYMBO 3Hauere ocobeHo Bo HopbaTa co OpraHM3MpPaHUOT KPUMUHA, KO-
pynuujata u TepopuaMoT. Co HUB BO 3HAUMTENIHA MepKa NOYHaa Aa Ce HaaMu-
HyBaaT MK bapeM HaManyBaaT rofieMuUTe TELLKOTUM NPU OTKPUBAHETO U FOHe-
FETO Ha OBOj BUJ HA KPUMMHAN.

Bo TekoBHOTO paboTetbe, OaaeneHneTo 3a roHete Ha CTOPUTENM Ha KPUBUYHM
Aena of obnacTa Ha OPraHM3MPaHMOT KPMMMHAN M KopynuujaTa Npu JaBHOTO
06BMHMTENCTBO, @ 0 2008 rognHa 1 OCHOBHOTO jaBHO 0OBMHUTENCTBO 3a ro-
Hete Ha OpraHM3MpPaH KPUMMUHAM M KOpYynuMja ce TpyAelle fa ' NpUMeHyBa
nocebHMTE UCTPaAXKHM MEPKM CO LieN 3a NoedMKacHO OTKPMBAHE @ CO CaMOTO
TOA M NONECHO AOKaXYyBatbe Ha KPpUBUUHUTE Aiena 0 061acTa Ha OpraHU3MpPaH1oT
KpMMMHaN, Kopynuujata M TEPOPU3MOT HO CaMO BO CJyyaj Kora Ha ApYr HauMH
He MOXaT Aa ce obe3benaT [OKa3M 3a CTOPUTENUTE UMM 33 KPUBUYHOTO [ENO.
Co HMBHaTa NpUMeHa pacTe HafeXTa 3a 0[BpaKatbe Ha NOTEHLMjaNHUTE CTOPH-
Te/M, Koja yLUTe NoBeKe Ce 3rojieM1 co NPMMeHaTa Ha LLeNoCHUOT KanauuTeT 3a
cnefetbe Ha KOMyHUKaLMK, buaejku Co IOHeCyBabeTo Ha 3aKOHOT 3a ClefieHe
Ha KOMYHMKaLM1TE Ce 3rofieMu BepojaTHOCTa 3a noronemMa epuKacHoCT BO OT-
KpMBAHETO M FOHEHETO Ha CTOPUTENIUTE HA BaKBM KPUBMUUHM fena.

1% 3aKOHOT 3a KpMBMYHA MocTanka“ ce ofiHeCyBa Ha 3aKOHOT 3a KpMBMUHa nocTanka og 1997
rofi1Ha Co CUTe MOAOLHEXHU U3MEHU U [LOMONHYBakba, AOAeKa ,HOBMOT 3aKoH 3a KpuBUYHA
nocTanka“ ce ofHecyBa Ha 3akOHOT 3a KpMBUYHa nocTanka AoHeceH Bo 2010 roauHa.

@
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[leka ce paboTh 33 HABUCTUHA MAKCUMANIHO CeNeKTMpaHa NpuMeHa Ha noceb-
HWUTE UCTPAXKHM MEPKM Ce rneda 1 o4 noaaTokoT Aa Bo 2005 roanHa 6pojoT Ha
W3fafeHnTe Hapeabu 3a NpuMeHa Ha NocebHMTe UCTPaXKHU MePKM M3HECYBan
18, Bo TekoT Ha 2006 roauHa, Toj e HaManeH u ce u3aaaeHu 8 Hapeabu. Bo
0AHOC Ha npepnsio3nTe 3a M3daBatbe Hapenba 3a NpuMMeHa Ha nocebHuTe
MCTPaXKHU MepKM [0 UCTpaxkeH cyauja, Bo 2005 roamHa 6un nogHeceH caMo
efleH npeanor, foaeka o 2006 roanHa Toj 6poj e 3roneMeH v bune NnogHeCceHu
6 npeanosu. Bo Tekot Ha 2008 roauHa, Bo 23 cnyvamn bea npuMeHeTH NocebHu
McTpaxkHu Mepku oa un.142-6 op 3KIM. OBoj 3roneMeH 6poj ce AoMKM Ha Toa
LITO Ce 3arnoYyHa Co NpuMeHaTa Ha nocebHaTa UCTpaXkHa MepKa of un. 142-6
ct.171.1 og 3KI- Cnepetbe Ha KOMYHMKALMK M BNE3 BO JOM M APYrM NMPOCTOPUM
MY BO MPEBO3HM CPEACTBA 3apajiM CO3[laBatbe Ha YC/OBM 3a ClliefieHe Ha Ko-
MYHMKaLMK, NOA YCNOBK M NOCTanKa YTBPAeHH co 3akoH. Tyka Mopa Aa ce noga-
B/ieYe [ieKa pa3nMKaTa Bo 6pojoT Ha ClyyauTe 1 u3fafeH1Te Hapeaom ce [LomKu
Ha (haKTOT WTO eaHa Hapeaba unu Npeanor MoXe fia BKydyBa NnoseKe BUMA0BM
nocebHM UCTPaXKHM MePKM, NoBeKe N1LA U 3a NMOBeKe KPMBMYHM [leNa, AeKa 3a
e[leH Cydaj MoxXe [la ce u3faae Hapeaba o[ jaBHOTO 0OBUHMTENCTBO 3a NpH-
MeHa Ha NocebHM UCTPAXKHU MEPKM MPOTMB HEMO3HATU CTOPUTENM HA KPUBUYHM
[ena unu fa ce NofHece Npesior 10 MCTPAXEH Cyauja 3a NPMMeHa Ha NocebHu
MCTPaXXHU MEPKM NMPOTUB NIULLA CO YTBPAEH MAEHTUTET,. IcCTOBpeMeHO MoXe fAa
buae u3naneHa Hapenba ofl jaBHOTO 0OBMHUTENCTBO 33 MPMMEHA Ha NOCce6HM
MCTPaXKHWU MEPKM NPOTMB HEMO3HATU CTOPUTENM Ha KPUBMUHM fiena M Aa buae
NoAHeCceH Npeanor 3a NPMMeHa Ha NocebHU UCTPAXKHM MePKM NPOTMB LA CO
YTBPLEH MOEHTUTET, a [1eKa 3a e[leH CNlyyaj MoXe [ia Ce NoAHecaT noBeKke npep-
103U A0 UCTPAXHUOT CYAauja.

2. NPEEeA HA NOCEBHUTE UCTPAXXHU MEPKU

Bo uneHot 42 op 3KI Bo Koj ce HabpoeHM HagnexHocT1Te Ha JaBHMOT 0bBU-
HuTen. Bo cTaBoT 2 e AofafieHa HOBa TOYKaA 2, cropef, Koja JaBHMOT 06BMHUTEN
e HafineXxeH BO NpeaucTpaXKHaTa MoCTanka [a M3aaBa Hapeabu 3a npuMeHa
Ha NocebHUTe UCTPaAXKHWU MEPKM MO, YCNIOBM M Ha HAUMH YTBPEHM CO 3aKOH.

OBoj fien oA HaAEXHOCTa Ha JaBHMOT 06BMHUTEN € onepaLyOHaNM3MPaH BO
rnasata XV o 3aKOHOT 3a KpMBMYHATa MOCTanka, na Taka Bo un.142-r ct.3 e
npeABMUAEHO AeKa BO NpeamucTpaXKHa nocTanka JaBHMOT 06BMHUTEN 0aNyuyBa
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CO NUcMeHo 0bpa3noxeHa Hapenba Ha NMcMeHo 0bpasnoxeH Npeasnor oa Mu-
HWCTEPCTBOTO 33 BHATPelHW paboTh 3a MpuMeHa Ha NocebHUTE UCTPaXKHM
MEepKM BO C/lyyaj KOra He Ce pacrosara co CO3HaHuWe 3a MOEHTUTETOT Ha CTOpH-
TENOT Ha KPUBMYHOTO [1€/10 M TOa 33 NOCeBHUTE UCTPAXKHM MePKHM NpeaBUaeHH
Bo un.142-6 ct.1 on 1.3 go 1.8 og 3KI.

Kora ctaHyBa 360p 3a 06pa3noxeH npeanor of MUHUCTEPCTBOTO 3a BHATPELUHM
paboTu, Tpebda fa ce MMa NpefBU[ AeKa He e OBOIHO BO UCTUOT Aa buae caMo
HaBe[eHO feka MMHMCTepCTBOTO pacnonara Co CO3HaHWja fieKa e BO TeK M
Cce MOAroTBYBa M3BPLUYBatbe Ha KPUBMYUHO AEN0 M IeKa Ha APYT HAUMH HEMOXKaT
na ce obesbepat fokasn. KoH npeanorot Mopa fja ce 10CTaBM M 0[] Kajie UM ce
TWe co3HaHuja. Toa Moxe aa buae cnyxbeHa beneluka oa 06aBeH pa3roBop
CO NULLe KOe MPUjaBM/O [leKa e BO TeK M3BPLUYBarbe Ha KPUBMUHO [eno unu
[ieKa Ce Mo/roTByBa M3BpLUYBatbe Ha KPUBMUHO [eno, MoXe fa buae u gonuc
[l0CTaBeH npeky MHTepnon 3a 4obuenmn cosHaHmja o cnyx6u o Apyrv ApxKasu,
[oCcTaBeHO baparbe OfI CTPAHCKM [PXKaBM, OAHOCHO Off HUBHUTE HAMNEXHMU
cnyx6m npeky MuHucTepcTsoTo 3a npasaa. OBa 3Hauu ieKka He Mopa fia ce pa-
60TH 3a [OCTaBYBatbe Ha [IOKA3M KOM Ke MOXaT Aa ce ynoTpebar Bo noHata-
MOLLIHaTa MOoCTarkKa, Ho cenak, JaBHMOT 06BMHMTEN MOpa Aa MMa YBM[ BO TOA
Of1 Kajie NMOTeKHyBaaT CO3HaHWjaTa CO KoM pacronara MMHMCTEPCTBOTO 3a BHaT-
peLHn paboTu, Ha Koj HaumH ce obesbeeHu, a 0ocobeHo fa MOXe [a OLEeHM
[anu HaBUCTMHA Ha [IPYr HAauMH He MOXXaT Aa ce 0be3beaaT AoOKa3M 3a yCrewHo
BOJeHe Ha nocrankarta. Cekoralu Mopa fia Ce MMa BO MpeABKL, AieKa CO NpuMe-
HaTa Ha NocebHMTe UCTPAXKHM MEPKM Ce HaB/eryBa BO MPMBATHOCTA U UCTUTE
Mopa Aa b1aaT KpajHo cpeacTBo 3a 0be3beayBatbe Ha [OKA3N.

[lokonky ctoputenot e nosHaT, cornacHo un.142-r ct.2 op 3K, Bo npeau-
CTpaXkKHa nocTanka Hapefba M3aaBa UCTPAXKHUOT CYMja 3a MEPKUTE NPpeaBU-
AeHn Bo un.142-6 ct.1 on 1.2 no 1.8 o 3KIT, a no obpasnoxeH Npeasior Ha jas-
HUOT 0OBUHUTEN.

KoH obpasnoxeHnoT npeanor, JaBHUOT 06BUHUTEN [0 UCTPAXKHMOT Cyauja
Tpeba fa AocTasu of Kaje ce fob1eHu Co3HaHM]aTa, BO CPOTMBHO UCTPAXXHUOT
CyLoMja MOXe [ia U3jaBu HecornacHocT [0 KpuBMHMOT coBeT. (TyKa BaXku MCTOTO
OHa Kora MMHUCTEpPCTBOTO 3@ BHATpeLHM paboTu noaHecyBa Npeanor fo jas-
HWOT 06BUHUTEN)
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Bo TeKoT Ha ucTparata, cornacHo un.142-r ct.1 op 3KI, Hapeaba u3nasa camo
MCTPAXHWOT Cyauja.

Hapepnbata 3a npuMeHa Ha NocebHWUTe UCTPaXKHU MepKu cornacHo un.142-a
ct.1 o 3KIM ja u3BpLIyBa MUHUCTEPCTBOTO 3a BHATpeLlHK paboTw, LlapuHckaTa
ynpasa 1 ®uHaHCKHCKaTa NOAMLMja.

Bo cTaBOT 2 0A1 UCTMOT UnNeH e HaBeaeHo LWTo Tpeba aa buae coapKMHa Ha Ha-

penbata, a Toa e:

* MOAaToUM 3a IMLIETO MPOTUB KOe Ce MPMMEeHyBaaT NocebHUTe UCTPaXKHM
MepKM Kora CTOPUTENOT € NO3HaT,

* OCHOBM 33 COMHEBakbe 3a CTOPEHOTO KPUBMYHO Aeno

* (haKTUTe of] KOM NpoM3NeryBa NpMMeHaTa Ha NocebHUTE UCTPaXKHWU MepKM

* HaAuMH Ha MpUMeHa

= 0beM

* BpeMeTpaete

CraBoT 3 npefBuayBa fieka CNPOBEAYBaETO HA NOCEOHUTE UCTPAXKHU MEPKH
npensuaeHn o un.142-6 c1.1 Toukn of 2 fo 8, MoXKe Aa Tpae HajMHory 4 Mecem.
Ha npepanor of JaBHMOT 06BMHKTEN, KOra HapeabaTa ja M3AaBa UCTPAXKEH Cyauja,
WAK Ha Npeanor o4 MMHUCTEPCTBOTO 3a BHATPeLLHM paboTy kora HapefbaTa ja
n3pnaBa JaBHMOT 06BMHUTEN, 0 OMpPaBAAHM MPUUMHM MOXKE TPAEHETO Ha Mo-
cebHUTe UCTPaXHW MePKM Aa Ce NPOLOMKM HajMHOTY YLITe 33 TPU MeceuM.

TyKa ce MoCTaByBa MpalLakbeTo KoM ce THe OMpaBAaHM MPUUMHM 33 NPOAOIKY-
Batbe Ha TPaeHETO Ha NOCeOHUTE UCTPaXKHM MEPKM, OLHOCHO BP3 OCHOBA Ha
LWUTO JaBHMOT 0OBMHUTEN MM UCTPAXKHMOT CyaMja Ke MOXaT fia OLeHaT Aanu
nocTojaT onpasaaHu NpuumHK. OBa 3aToa LUTO 3aKOHOAABELIOT HEMA MPOMMLLIAHO
[I0/DKHOCT Ha OPraHoT KOj M CNpoBeflyBa OBME MePKM 10 JABHUOT 06BUHMUTEN
[1a ' LOCTaBYM CUTE NOJATOLM, M3BECTYBAtbA, AOKYMEHTMU M NpeaMeTH NpubaBeHH
CO NpUMeHa Ha MepKuTe Kora bapa npoonKyBatbe Ha TpaereTo. MMeHo, BakBa
AOMKHOCT 3aKOHO/IABELLOT MPOMMLLIYBA CaMO BO C/yyaj KOra e UCTeUeH PoKOT
3a CnpoBeayBatbe Ha MepkuTe. O AOCEralWHOTO MCKYCTBO NpM NPMUMeHaTa Ha
nocebHUTe UCTPaXKHM MePKM, ONPaBAAHM NPUUMHM NOCTOjaT Kora MUHUCTepCT-
BOTO 3a BHaTpeLLHu paboTu (Koe 3a cera e eAMHCTBEH OpraH Koj r'1 CnpoBeflyBa
0BME MepKH), CO MPeAIoroT 3a NPOLO/KYBatbe, O JABHUOT 0OBMHUTEN Ke [0-
ctasu MocebeH M3BewwTaj BO NPUAOT Ha KOj Ke MM AOCTaBM M [OKA3NTe, KaKo M
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CHWMeHWOT MaTepujan obe3beaeHn Co AoTorallHaTa NpUMeHa Ha NocebHuTe
UcTpaxkHu Mepku. OBa e 04 0COH6EHO 3HauUeHe 3aToa LTO jaBHUOT 0OBMHUTEN
Mopa ia OLeHM [an NPOLOMKYBaETO Ha MPUMeHaTa Ha NOoCebHNUTE UCTPAXKHM
MepKu e HaBMCTWHa onpasfaHo, b6e3 ornes Ha Toa fanu HapeabaTa ja M3aaBa
TOj MNK 10 MCTPAXHMOT CyaMja NOLHeCYBa NPeLor 3a NPOA0MKYyBatbe. [lokonky
MCTPAXHWOT Cyauja flaBa Hapenba 3a NPOLOMKYBatbe, Toraw npumMepok og Mo-
cebHMOT M3BewWwTaj JaBHMOT 06BMHUTEN My AOCTaBYBa Ha UCTPAXHMOT CyaMja
3aeaHo co lpeanorot 3a npopomxysare. OBae NOBTOPHO Ce jaByBaaT AUIEMM
namv co MocebHMOT u3BeLwTaj JaBHMOT 06BUHUTEN Ha MCTpaXHMOT cyauja Tpeba
[la My TV [OCTaBM M [OKA3UTE U CHUMEHMOT MaTepujan obesbeaeHn co foTo-
ralHaTa NpUMeHa Ha NocebHKUTe UCTPaXHM MepKH, 3aToa LWTO Toj Tpeba Aa og-
nyun panv fia usgase Hapenba 3a npogonxkyBatbe M 1anu MOCTOjaT ONpaBAaHM
MPUYMHM 3a TOQ KaKO LWTO Hanara 3akoHoT. OBaa funeMa ce jaByBa o[ NpUYMHa
LITO JaBHMOT 0BBMHMTEN € TOj LUTO Ha Kpaj AOHECYBa OAYKA Aanv MMA [I0BOSTHO
[0Ka3M [ja noBede NocTanka 1 Npu Toa Mopa fa I'M MMa Ha pacronaratke cute
[10Ka31 06e36eeHu Bo NpeTKpuBMYHaTa nocTanka. Of cTpaHa Ha MUHUCTEPCTBOTO
3a BHaTPeLUHM paboTH 10Ka3uTe Kako M CHUMEHMOT MaTepujan obesbeaeHu co ao-
TOralwHaTa npuMeHa Ha NocebHUTe UCTPaXKHU MepKM Ce AOCTaByBa BO efeH
npuMepok. Tyka Mopa fia ce HanoMeHe aeka Mako Bo 3KI HMKaae He e CTPUKTHO
HaBe[leHO OBa, Cenak ako BHMMATENHO ce aHanu3upa un. 142-f ct. 4 Bo Koj
cTou fieka Bo “npunor Ha MocebHMOT M3BeLwTaj ce 1OCTaBYBaA M LieNOKYMHaTa
[OKyMeHTalMja NpubaBeHa CO NpuMeHaTa Ha nocebHaTa MCTpaXkHa Mepka”,
3HauM fieka BO MUHMCTEPCTBOTO 3a BHATPeLWHM paboTu He cMee Ja OCTaHe
HWLUTO O} CHUIMEHMOT M 06e36eeH foKa3eH MaTepujan, Torall € TOTUYHO [eKa
MCTMOT Mopa fia buae Bo efeH npuMepok. Tyka onpaBAaHo ce NocTaByBa Mpa-
LIAHETO LITO Ke Ce CNyYM aKo C/lyyajHO Aojae 4O OLTETyBatbe Ha CHUMEHMOT
MaTepujan. Mopa fia ce HanoMeHe fieka Aocera BO NpaKca Toa He Ce CNyuuno,
HO WTO aKo ce cnyun. Of oBMe MPUUMHU MOXe e [obPo fa Ce pa3MUCIM BO HO-
BMOT 3aKOH 3a KpMBMYHA NOCTanka Aa ce NpeABUAM U BAaKOB CNyYa;.

Bo noceraluHaTa npakca, JaBHuot obBuHMTEN [0 MCTpaxkHMOT cyauja co lNpen-
NOroT 33 NPOMOMKYBatbe Ha NocebHUTE UCTPAXKHKM MEPKM F0 AOCTaByBa CaMo
MocebHMOT U3BeLLTAj BO KOj CYMAapHO Ce HaBeayBa KoM 10Ka3u ce obesbeeHu
1 01 KOM NPUUMHM ce Bapa NPOONKYBaHETO.

Kora co npuMeHaTa Ha nocebHUTe UCTPaXKHM MepKM HeMa fia ce [ojae A0 Co-
3HaHWe KOM Ce CTOPUTENM Ha 1eNI0To MM Kora HeMa Aa ce obesbenaTt LOBONHO
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[I0Ka3M 3a CTOpPUTENUTE, BO TOj cnyyaj MocebeH u3BellTaj 3aeHO CO AOKa3MTe,
KaKo M CHUMEHMOT MaTepujan 0be3befeHn co aoToraliHaTa NpMMeHa Ha no-
cebHUTE UCTPaXKHM MEPKM Ce A0CTaBYBa 10 JaBHMOT 0OBUHMTEN AOKONKY TOj ja
uspan Hapepn6ata 3a npuMeHa Ha UcTUTe UK Ao MCTpaXXHUOT cyamja OKONKY
Hapepbata Toj ja u3pgan. Bo oBoj cnyuaj un. 142-f c1.5 op 3KM npeaguaysa
»AKO JaBHWMOT 06BMHMTEN NO [06MBaETO Ha LiENOKyNHaTa JOKYMeHTalMja
OLeHM [leKa HEMa MecTO 3a KPUBMYHO FOHEHe, MaTepujanute Ke ce YHULWTAT
MNOA HeroB HaA30p, 3a LWTO Ke COCTaBM 3aMMCHUK, @ aKOo MO LOCTaBYBake Ha U3-
BELLUTAjOT CO LieNIOKYMHaTa AOKYMeHTaLMja O UCTPAXHUjOT CyAuja ucTparata
He 3amoyHe unu buna 3anpeHa, MaTepujanuTe Ke Ce YHAWTAT Noj HaA30p Ha
CYAOT, 3a WTO Ke COCTaBM 3annUCHUK.”

Kora ce uspasa Hapep6a 3a npumeHa Ha noce6HM MCTpaXKHU MepKu?

Mpe3eMatbe Ha NOCE6GHM UCTPaXKHM MEPKM MOXKE Aa Ce Hapeau:

= 3apaau obesbenyBatbe Ha NOJATOLM M [LOKA3M HEOMXOAHM 3a YCMELWHO Bo-
[ietbe Ha KpMBMUHATA MOCTanKa KoM Ha ApYy HauM HEMoXaT fa ce cobepat
MNK HUBHOTO cobMpatbe b1 6UNO CBP3aHO CO NOroNEMM TELIKOTUM

* 33 KPMBWYHM f1eNla 33 KOM e MPOrMILaHa Ka3Ha 3aTBOP OfI HajMaNKy yeTupu
roAuHM,

* 33 KPUBMYHM [iefla 33 KOW e MPONMILIAHa Ka3Ha 3aTBOP [0 MeT rofuHu 3a Kou
MoCTOM OCHOBAHO COMHEHMeE f1eKa Ce U3BPLLEHM Off CTPaHa Ha OpraH13MpaHa
rpyna, 6aHaa unam gpyro 3nN0CTOPHUUKO 3APYKEHHE U

* 33 TaKCaTMBHO HabpoeHWTe KpMBMUHM fena be3 ornef Ha NpeaBuaeHaTa
Ka3Ha W 6pOjoT Ha M3BpLUMTENUTE.

Bo 3akoHOT 3a KpMBMUHATa MocTarnka ce npeaBuaeHU 0CyM MoCebHU UCTPAXKHM

MepKMU, U Toa:

* CNefietbe Ha KOMYHUKaLWK W BNie3 BO IOM M [IPYrM NPOCTOPUM UK BO Mpe-
BO3HM CPeACTBa 3apaJM CO3AaBatbe Ha YCIOBYM 3a CNlefieHe Ha KOMYHUKALMUK,
MoJ, YCNI0BM M NOCTaNKa YTBPAEHM CO 3aKOH,

= yBWA 1 NpebapyBatbe BO KOMMjyTEPCKM CUCTEM, Ofi3EMatbe Ha KOMM]yTepCKu
CMCTEM MU fieNn 0f Hero v 6a3aTa 3a CKNafMpatbe Ha KOMMjyTepcku nofa-
TOLM,

* TajHO HabIbyMyBakbe, CNefietbe M BU3YeNHO-TOHCKO CHUMAtbe Ha iuLia v npej-
METH CO TEXHWUUKM CPeACTBa,
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* MpUBMAEH (CUMYNMPaH) OTKYM Ha MPeAMETH, KaKo 1 NPMBUAHO (CUMyNMpaHo)
AaBatbe MOTKYN M NPUBMAHO (CUMYNMPAHO) MPUMatbe NOTKY,

* KOHTpO/MpaHa UCMOopaKa M NPeBo3 Ha ML M NpeaMeTH,

* KOPUCTetbe Ha NMLA CO MPUKPUEH MAEHTUTET 3a Cllefetbe U cobupatbe Ha
MHOPMaLMK MK NOAATOLM,

= OTBOpatbe NPMBMAHA (CMMynMpaHa) 6aHKapcKa CMeTKa Ha Koja MoXe fAa ce
BIOXYBAAT CPEACTBA LUTO NOTEKHYBAAT 04 CTOPEHO KPUBMUYHO LENO U

* perucTpupatbe Ha NPUBMUAHU (CUMYNMPaHK) NPABHM IULLA UM KOPUCTEHE Ha
MNOCTOjHM NPaBHM NWLA 3apaau cobupatbe Ha NoOAATOLM.

3aKOHOT 3a cnefere Ha KoMyHUKaumun e goHeceH Bo 2006 roamta. Co 3anou-
HyBatbe Ha MpaKTUYHATa MPUMEHa Ha UCTUOT, BeAHALL Ce fLeTeKTUpaa H13a He-
[0CTATOLM, Of, KOM MPUUMHM Bea JOHECEHM M3MEHM KOM CTanuja BO Cuna BO
Mecew, centeMBpu 2008 roguHa co WTo ce 3aLBPCTM NPeAUCTPAKHATA M UCTPaX-
HaTa ¢ha3a BO HACOKa Ha cobupatbe Ha [JoKa3un. BcywHOCT n3MeHuTe ro Hampa-
BMja 3aKOHOT MHOTY MoeheKTUBEH U UCTUOT NMPETCTaBYBa MHOTY [06ap MHCTPY-
MEHT KOj ja onecHyBa paboTaTa BO HacOKa Ha Npubuparbe Ha AOKa3M.

U3MeHuTe bea BO HacOKa [eKa:

* MOXe [la Ce NPUCNYLLIKYBaaT HeMo3HaTH MLA, AoeKa NPeTXO4HO He MoXelle
[ia ce NPUCNYLIKYBAaT HEMO3HATK UL AoAeKa He bMaaT LenoCHO MAeHTH-
h1KyBaHM;

" peanu3MpaeTo Ha CiefieheTo Ha KOMyHMKaLMKUTE Ce BPLUIM BO NPOCTOPUMTE
Ha OfAenoT 3a opraHM3upaH KpUMUHAN Npu MUHUCTEPCTBOTO 3a BHATPELLHM
paboTu, [oieKa NPETXOAHO CiefieHeTo ro BpLueLle UCKIYuMBO YnpaBaTa 3a
6e36e4HOCT M KOHTPapa3y3HaBatbe.

» Hapenba 3a cnefetbe Ha KOMyHUKALMK CEKOTaLl 1aBa UCTPAXKEH Cyauja, be3
pa3n1Ka aanu ce paboTu 3a NO3HATU UM Heno3HaTH cTopuTenu. Co HOBMOT
3aKOH 3a KpWBMUHA MOCTarkKa ce NpefABuayBa CyaMjaTa BO NpeTxodHa no-
CTanKa Aa [iejCTBYBa KaKo Cynep napTec BO 0O4HOC Ha MpoBepKaTa Ha 3aKo-
HWUTOCTa Ha OBME MHTPY3MBHM HO HEOMXOLHU UCTPAXKHU MEPKM.

LLITo ce opHecyBa Ao cobuparbe Ha CO3HaHW]a NPeKy cefiete Ha KOMYHUKALMM
3apafiM 3alUTMTA Ha MHTepecuTe Ha b6e3beaHocTa 1 ogbpaHaTa Ha 3eMjaTa,ce
3abenexyBa fieka 3aKOHOT 3a Clefietbe Ha KOMYHWUKALMK FO perynmpa Lenmot
0BOj npoLiec o uneH 29 fo unet 40. [naBHa pa3nuKa co CNeaeHeTo U cobupate
Ha JOKa3M LITO Ce perynunpa co UCTMOT 3akoH of uneH 1 go uneH 29 e geka:
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= YnpaBata 3a 6e36eHOCT 1 KOHTpa pa3y3HaBare bapa [03BoNa Of cyaMja
Ha BpxoBHMOT cya Npeky MUHMCTEpPOT 3a BHATpeLlHK paboTy;

= 3aBefeHuTe NOAATOLM He MOXe [1a Ce KOPMCTAT KaKo [10Kas3, TYKy caMo 3a
pa3y3HaBatbe,

= BpeMeTpaereTo KaKo WTOo e HaBefeHo BO uneH 33 usHecysa og 90 aeHa o
HajMHOTY eflHa roAMHa;

= 3aBefieH1Te NoJaToUM Mopa Aa buaaT YHUWTEHU noa HaA30p Ha cyaujaTa
Koj ja lan HapenbaTta BO COrNacHOCT co uneH 34 o 3aKOHOT 3a ClefieHe Ha
KOMYHMKaLMMU.

CNEUMOUYHOCTU 3A MEPKMTE Ol YNEH 142-6 T.4,6,7 1 8:

* CO Mpe3eMabeTo He CMee Aa Ce NOTTMKHYBA Ha U3BPLLYBaHe KPUBUUHO Aeno;

* MPOTMB NIULLETO KOE v Mpe3eMa MepKuTe HeMa [la Ce Mpe3eMe roHete 3a
[ejcTBMjaTa LUTO NPeTCTaByBaaT NoMarakbe Ha KpMBMUYHO [1e10, a Ce CTOPEeHM
3apaau obe3beayBatbe Ha NOAATOLM M [JOKA3M 3a YCMELHO BOfiete Ha Kpu-
BMYHaTa MocTarka.

Bo un.142-8 e npeasuaeHo aeka:

= [lomaTtouuTe, U3BeCTyBaHaTa, AOKYMEHTUTE M NpeaMeTuTe npubaBeHn Co
np“MeHa Ha NocebHUTe UCTPaXKHM MePKM Ce 10Ka3 BO KPUBMYHATA NOCTANKa;

= JlMuaTa Kou ' NpuMeHyBaaT MEPKMTE MOXKAT [la Ce COCMYLLIAAT KaKO 3alUTUTEHM
CBeoLM BO BPCKA CO TEKOT Ha CNpOoBeyBatbe Ha NOCEOHUTE UCTPAXKHU MEPKM;

= MpeHTUTETOT Ha OBMe NKLA e ciyxbeHa TajHa

Mo)XHOCTa 3a COCNylyBatbe Ha NMLATa KoM M CnpoBeAyBaaT nocebHuTe
UCTPaXKHU MepKM e MHOTY 3HadajHo. OBa 0 NpUUMHA LITO MHOTY YeCTo ce
jaByBa CMUTyalLlMja KOra He € MOXHO fia Ce AOKYMeHTMpaaT AejcTBMjaTa LTO MM
npes3eMaaT NMuUaTa 3a Kou e u3gageHa Hapenba 3a npuMeHa Ha nocebHu
MCTPaXHU MEPKM UM HUBHOTO ABUXKEHHE, 3aTOA LUTO NMOCTOM OMACHOCT Aa buaaTt
NPUMeTEHU U MPUMEHATa Ha MepkuTe fla buae KOMNPOMUTMpPaHa.

OTKaKo Ke 3aBpLUM NPUMEHATa Ha NocebHMTe UCTpaXxKHK Mepku MBP unu apyrute
OpraHu Kou rv npuMeHyBane MMaaT 06BpcKa 40 JaBHMOT 0OBUHUTEN, OLLHOCHO
[0 UCTPAXKHWOT CyAuja Aa aocTtasaT [ocebeH u3BelwTaj, cornacHo un. 142-f o
3K Bo koj Tpeba fia e HaBeAeHO:

= BpeMe Ha 3anouHyBatbe ¥ BpeMe Ha NPecTaHoK;
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= bpoj 1 onuc Ha paboTaTta Ha ciyxbeHuTe NnUa;
= Bup v 6poj Ha TeEXHUUKMTE CpeacTBa;

= bpoj 1 upeHTUTET Ha ondaTeHUTe NKLa;

= BupoT Ha KpMBMUHOTO feno;

= KpaTtok onuc 3a ocTBapyBakeTo Ha Lienta

3. NPAKTUYHA NPUMEHA NOCEBHUTE UCTPAXXKHU MEPKU
U AHAJIU3A HA NPOLIECYUPAHU CNTYHYAU

Co cTanyBatbe BO CM/1a Ha 3aKOHOT 3a M3MEHYBake U AOMNONTHYBate Ha 3aKOHOT
3a KpMBMYHaTa NocTarka BO NoYeToKoT Ha Mecel, aekemspu 2004 rogmHa BegHaLL
Ce 3amnoyYHa co NpMMeHa Ha NocebHUTE UCTPaXKHU Mepku. MMeHo Ha 19 nekemBpH,
Of CTpaHa Ha MUHMCTepPCTBOTO 3a BHaTpeWHU pabotn o OCHOBHOTO jaBHO
o6suHuTEncTBO Bo CKonje bewwe nocTtaseH lNpensior 3a usgasare Ha Hapenba
3a Np1MeHa Ha nocebHa UcTpaxkHa Mepka TajHo HabsbyayBatbe, Cleaerbe U BU3y-
€NIHO-TOHCKO CHMMatbe Ha LA M NPeMETH CO TEXHUUKM CpeacTBa no un.142-6
ct.1 7.3 0a 3KI1. bea Bo npatuarbe HEMO3HATM CTOPUTENM KOM 3apam Npoaaxba
Tpeba fa NpeHecyBaaT HAPKOTUUHA Apora - XepouH. O NpuumMHa WTo BO Toa
BpemMe O ieNeHNETO 3a FOHEHE Ha CTOPUTENIM Ha KPMBMYHM Aena of obnacTa
Ha OPraHWU3MPaAHMOT KPUMMHAN M KOPYMLMja NpK APXKABHOTO JABHO 0OBUHUTENCTBO
Belue 0CHOBaHO, HO BO MpaKca ce yLuTe 6e3 cBoW KaHL,eNnapum v 6e3 u3rpageH cucteM
Ha AeXYpPCTBa M yNMcHULW, oBaa Hapenba ja u3nane OCHOBHOTO jaBHOTO 06BUHM-
Tencteo Ha Ckonje. Kako KypuosuTet ofie Tpeba aa ce cnoMeHe feka HU Oc-
HOBHOTO jaBHO 06BMHMTENCTBO BO CKOMje BO Toa BpeMe HeMallle nocebeH ynuc-
HWK 3a u3faBatbe Ha uctute. Hapepnbata ce uspane nop ,,PO“, oaHocHo bewe
3aBefieHa Bo T0j ynucHuK. Co npuMeHaTa Ha oBaa nocebHa UCTpaXKHa Mepka bea
06e3beneHu [oKa3M 3a NeT CTOPUTENM Of KOM TPOjLIa ApXKaBjaHu Ha Penybnuka
AnbaHuja 1 ABajua ApXasjaHu Ha Penybnuka MkenoHuja. MHTepecHo e oBae
[ia ce HarmoMeHe Kou NpobieMu HacTaHaa BO TEKOT Ha CyAereTo:
= Ha rnaBH1oT npetpec bea cocnywwanu 06BuHeTUTE, CBeAOLM U Bea u3BeaeHH
MaTepujanHu LOKasu, Mery KoM U CHUMEHWOT JOKa3eH MaTepujan, Mo wTo
obBuHeTUTe Hea ornaceHu 3a BUHOBHM M UM bea MU3peyeHU KasHM 3aTBOp.
lMocTanyBajku No Xanbu Ha 0bBUHETUTE, ANenalMoHUOT Cy [ ja YKMHA NPBO-
cTeneHaTa npecyfaa co obpasnoXxeHue feKa Ha 3aMMUCHUKOT 3a rMaBeH npe-
Tpec 3a BpeMe Ha Npe3eHTUPareTo Ha CHUMEHMOT JOKa3eH MaTepujan, He e
HaBE[EHO LUTO Ce FNefa Ha UCTMOT, OLHOCHO He 610 NpeLm3npaHo Kaje ce
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O/BMBa [1€jCTBUETO - Fpaf, ynuua , bpoj, 06jeKT, UHCTUTYLMja, KOra -AaTyM 1
yac, KoM ce yyeCHUUM 1 aejcTBMjaTa KoM r'm npeseMaart. Baksata ognyka Ha
AnenaunoHuOT cyn Npean3BMKa HeJoyMMUL, 3aTOA LUTO HUKAAE BO 3aKOHOT
3a KPMBMYHa NOCTarKa He e NpeapuaeHa Bakea obBpcka. Bo un. 142-8 c1. 1
camo ce npeasuaysa aeka "lMogatoumnte, M3BeCTyBarbaTa, JOKYMEHTUTE U
npeaMeTuTe NpubaBeHu Co MPUMEHa Ha NOCebHUTE UCTPAXKHWU MepKU Of Yfl.
142-6, nop ycnoBu 1 Ha HauMH YTBPAEHM CO 0BOj 3aKOH, MOXe J1a Ce ynoTpe-
6aT Kako A0Ka3 BO KpMBMYHATA MocTanka”. BakeaTa cBoja oanyka Anena-
LIMOHMOT cyA ja 6a3upa Ha Toa Aa oBMe AoKasu Tpeba Aa ce TpeTUpaaT Kako
MCKa3 Ha CBEAOK M NOpPafM Toa BO 3aMMCHMKOT 3a rNaBeH NpeTpec Mopa Aa
€ HaBe[EeHo LITO COApXaT UCTMTe. TyKa onpaBAaHO MOXe [a ce MOoCTaBM
MpaLLabETOo 30LTO UCTUTE He Ce TPeTMPAaT Kako (hoTOA0KYMEeHTaLMja, Npea
Ce TPrHyBajKu1 Off eKOHOMMYHOCT Ha MOCTaNKaTa U CBeAyBatbe Ha TPAeHETO
Ha UenaTa NocTanka, BKIydYyBajku ro M rMaBHMOT NpeTpec Ha HajKpaTok
MOXXEH POK, 3aTOa LUTO BO HajronieM 6poj ciyyaun Kora ce NpuMeHeTH nocebHu
MCTPAXXHM MEPKM M KOra e NnoBefieHa NocTanka ce paboTu 3a NpUTBOPCKM
npeameT. Tyka Mopa npep ce fa ce MMaaT BO NpeaBus npeaMeTute no-
BP3aHM CO OpraHM3upaH KpUMUHAM M KOpynuuja, Kaje MMa CHUMEH [OKa3eH
MaTepujan oa 40 na go noseke oa 80 vaca. CeTo Toa Tpeba He caMo Aa ce
npe3eHTMpa Ha rNaBeH NpeTpec, TyKy U Aa ce BHece BO 3anMCHUK Ce LITO ce
rnega v cnywa.

3.1. CNTYMAJ ,,KOKAUH"

Onepauuja Bo Koja yuyectByBaa Penybnuka pumja, CoeanmHeTMTe AMEPUKAHCKM
[p>xaBu 1 HalwaTa 3eMja.

Bo aBryct 2005 roguHa Bo AtHa e fobueHa nHcbopMaLmja aeKka nNocToun
opraHM3MpaHa KpMMMHa/Ha rpyna Koja ja COMMHYBaaT HALLM FpafaHu 1 rpa-
faHu Ha Peny6nuka Mpumja Kou ce 3aHMMaBaaT CoO TProBuja CO KOKauH;
Cnopepa uHdopMaLM1Te KOKaMHOT ce Npon3BeayBa Bo Jy)xHa AMepuka of
Kape ce TpaHcnopTupa Bo byrapuja, a notoa Hu3 3eMjaTa ce npeHecyBa Bo
Apyrute 3eMju Bo EBpona

MpuMeHeTH NOCe6HM UCTPaXKHU MEPKM:

TajHO Ha6J'by,EI,YBaI-be, cnepere U BU3yesHo - TOHCKO CHUMakb€e Ha Ninla nnpen-
MeTH CO TEXHMYKHU CPpencCTBa,
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* KOpUCTehe Ha nnua Co NpUKpMeH UOEHTUTET 3a Crefewhe U co614pa|-be Ha

MHDOPMALIMK MM NOJATOLM - [1BE OBNACTEHM CNY)XOEHM NnLa 04 CTPaHCKa
Ap>KaBa KoM AenyBaa Ha Halla TepuTopuja no Hapeaba Ha OppeneHuero.

KoHeueH pgorosop:
= Mcnopaka Ha KokanHoT Bo Ckonje.
= [lnakane Bo ConyH.

3AMJIEHA : 10.500 rp KOKAUH
NNLWYBAHE Ol C/TOBOJA : 3 MakegOHCKM 1 2 FpUKM ApXKaBjaHK

Cnopep MHdopMaumuTe Ha Eyponon kokauHoT e npousseaeH Bo KonyMbuja.

MpBocTeneHa npecyaa: ABajua 06BMHeTH No 8 roanHM 3aTBOP, a ABajua no 5
rOIMHM 3aTBOP.

Onuc Ha HacTaHoT:

Bo TekoT Ha Mecel, HoemBpy 2005 roauHa ABajLaTa 0OBUHETU FPUKM ipPXKaBjaHM
HeoBNacTeHO, 3apaau npoaax6ba, nocpefysane Bo NpofaxbaTa Ha AeceT Ku-
NOrpaMu HapKOTUUYHA [pora - KOKauH nomery Tpojuata o6BMHETH Haluu
APXXaBjaHW, 0 ejHa CTPaHa KaKo NPOo/iaBayu Ha HApPKOTUYHATa Apora u aBete
NMLA CO NPUKPUEH MAEHTUTET, 04 ApPYra CTPaHa Kako KynyBauu, Na Taka:

= Ha 10.11.2005 rogunHa Bo nokan Bo 'pagckmoT Tproscku LeHTap Bo Ckonje,

Ha 3aeflHMuKa cpefba nomery cute 0OBUHETM M [iBETe NULA CO NPUKPUEH
MaeHTUTET B1na JoroBopeHa Kynonpoaaxbda Ha HApKOTMYHATA ipora - Ko-
KaunH no LeHa oa 40.000 eBpa 3a eaeH KMnorpam, Co NPETX0AHO NOKaXKyBake
Ha MOCTpa,

Ha 14.11.2005 roguHa fBajuaTta 06BUHETH FPUKM [ipXKaBjaHU U efieH o[ 06-
BMHETUTE MaKeJOHCKM apxasjaHu, Bo ConyH, [pumja Ha efHO oA nvuaTa co
NPUKPUEH MAEHTUTET My [lane NPUMEPOK — MOCTPa 0f, HAPKOTUYHATa Apora
- KOKauH U1 Np1TOa Ce [OroBopuie NPUMONpeLaBakbeTo Ha KOKAMHOT fa ce
n3spium Bo Ckonje Ha 18.11.2005 roguHa, a UCTMOT fieH NapuTe Aa buaat
npepaaexy Bo ConyH Ha efieH o 06BMHETUTE FPUKM ApXKaBjaHu,

Ha 18.11.2005 roguHa Tpojuata 06BMHETH MaKeLOHCKM ApxaBjaHu og HH
nvue o Penybnuka byrapuja Habasune 10.531 rpaM HapKOTMYHa ipora — KOKauH
Koja, CnaKyBaHa BO [jeceT NnakyBatba 0bneneHun co NposMpHa cenoTejn feHTa ja
CKpune nop, 3a4HOTO CeaMLLITe HA NaTHUYKOTO Bo3uno ,,Onen Actpa” concTBeHoCT
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Ha efieH of 06BMHETUTE, CO KOe HAapKOTUUHATA ipora ja NpeHene oa Penybmka
byrapwja Bo HawarTa 3eMja 1 ce ynatune KoH Ckonje. TaMy rv yekan efieH o
06BMHETUTE IPUKM APXKABjaHU M ABETE NIMLA CO NPUKPUEH MAEHTUTET Ha KoM
Aporata Tpebana na uM buge npenafeHa, Ha Npu BNe3OT BO 3eMjaTa, Ha
['paHnuHMoT npeMuH Hoso Ceno, okony 21 yacoT o CTpaHa Ha LapMHCKaTa
cnyxba HapKoTMYHAaTa apora buna oTKpueHa, a 0OBUHETUTE 3aAPXKAHM.

3.2. CNIYMAJ , Jyr”

OBa e KapaKTepUCTUUEH CNyJyaj BO KOj NoMery Apyrute belle npuMeHeTa 1 no-
cebHaTa UCTpaXKHa MepKa ,KOHTPONMPaHa MCMopaKa M NPeBo3 Ha nnua“:

CraHyBa 360p 3a MHory fobpo opraHu3MpaHa rpyna Koja ce 3aHMMaBalle CO
KpuyMUyapetbe Ha MUrpaHTH of] 3eMjaTa Bo P.Mpuuja, a 3a Toa 6ea KOpUCTEHM
MOTOPHM BO3MNA CO CreuujanHo uspabotenn npoctopu. Bo rpynata bea
BKNYYEHM W OBNACTeHM cyxbeHn nuua of MUHUCTEPCTBOTO 3@ BHATPELLUHM pa-
6071 Kou paboTea u ro obezbeaysaa rpaHMUHUOT NpeMuH ,,boropoamnua”.

Op cobpaHuTe MHopMaLMKM Ce YTBPAM fieKa Criope/] HUGOIlo Ha OpZaHU3UPaHOCl

ce paboTu 3a cohmcTULMPaHa KpUMUHANHA OpraHu13aLMja Koja r'1 3a40B0OyBa

HajKOMMNEKCHUTE NOTPebu Ha MUIPAHTUTE CO CIeHUTE KAapPaKTEPUCTUKM:

* MMaaT 3aCOJHMILTA/CKPMBANMLLTA 33 CMECTYBatbe Ha MUIPAHTUTE 3a Bpeme
Ha ba3aTa Ha TpaHCMopT

= MHoOry ce hneKCUOUIHM U, BO YCNIOBM Ha 3aCH/IeHa KOHTPONa, TeCHO MOXea
[a ja CMeHaT MapLpyTaTa

= 1MMaaT AoBepnMBM Ha3u, KOHTAKTU M MeCTa 338 CMECTYBathe Ha MUrPaHTUTE

* MMaaT OFPOMHM CpefCTBa M MOXAT Aa M3ABOjaT rofeM1 CyMM 3a NoTnnaTy-
Batbe Ha jaBHUTE CNyXOeHULM

* YeCTOo BPLUAT M APYrM KPUMUHANIHU aKTMBHOCTH BO UCTO BpeMe

Cnopep iiogenbaitia Ha paboiiuitie rpynaTa ja COYMHyBaa:

* MHBeCTMTOpPM - KOM BNOXXYBaa CPeACTBa M ja HAArNeAyBaa onepauyjaTa,

= Bpbysauu,

= TpaHcnopTtepu, u

« KopyMnupaHu jaBHM cny)6eHuum — Kou noMaraa Bo obesbeflyBarbeTo Hefle-
raneH u3nes Ha MUrpaHTuTe.
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MocebHaTa MCTpaxkHa MepKa ondpaKalle KOHTPOAMpaHa MCrnopaka 0AHOCHO
MpONyLUTatbe Ha BO3W/ATa CO KOW Ce MpeBe3yBaa MUrPaHTMTE 3apaim YTBpAyBatbe
Ha LenaTta pyTa M MAEHTUTETOT Ha CUTe NPUMAGHWLM Ha KPUMMHANHATA rpyna.

OcobeHo ce BHMMaBALLE NpMMeHaTa Ha nocebHaTa MCTpaXkHa MepKa Aa buae
BO COrMacHOCT co uneHot 2 of, KoHeeryujaitia Ha O6eguHeiiultie Hayuu Gpoitiue
WPAHCHAYUOHATHUOW OpZaHU3UPAH KpUMUHA, CNOPeA KOj KOHTPONMpaHa
ucnopaka 3Hauu:

“TexHWKa Ha [O3BONYBakE Ha HeNerasaHa UM COMHUTENIHA NpaTKa Aa u3nese
0/, [1a NOMWHE HU3 UNK [1a BNe3e Ha TepMTopMjaTa Ha efiHa MM NOBEKe Ap>XKaBM,
CO 3Haete M Mo HaA30p Ha HMBHWUTE HAANEXHW OpraHu, a BO (yHKLMja Ha
McTparaTa 3a ofipefieHo Ka3HMBO Aeno M uaeHTUdMKALM]a Ha IMLLATa KOM yue-
CTBYBaJie BO M3BPLLUYBatbe Ha AenoTo.”

Mo cobupareTo Ha AOKa31Te U CNPOBeeHaTa UCTpara BO TEKOT Ha Mecel, MapT
2006 roanHa belue nofHeceH 06BUHUTENEH aKT NPOTUB 28 06BMHETH NKLa, a
Co npecyaaTa, Koja belle AoHeCceHa Bo TeKOT Ha MeceL, okToMpu 2006 roamHa,
cute 28 obBuHeTH N Hea ornaceHy BUHOBHM M HajroneM aen of HuB bea
OCy[ieHM Ha Ka3Hu 3atBop o 4 ao 13 rognHu. He noManky 3HavajHoO e WTo co
npecyaaTa Ha opraHusaTopuTe uM belle U3peyeHa M MepKaTa KOHMCKaLMja
Ha MMOT M O/i3eMatbe Ha MMOTHaTa KOPUCT NpubaBeHa Co KPUBMYHO fENO.

3.3. ClIYYAJ ,,IOPA”

Bo 0Boj cnyuaj 6ewwe npumeret un.20 o BroproT gononHuTeneH npoToKon Ha
EBponckaTa KOHBeHLMja 3a 3aeAHMYKA NpaBHa NOMOLL BO KpUBMYHATA MaTepHja
- 3aeJHUUYKM MCTPAXKHU TUMOBM (KOTa MoBeKe CTPaHK CNPOBeAYBaaT UCTpara 3a
fiena Kou criopef OKONIHOCTUTE Ha Cy4ajoT e NoTpebHO KOOpAUHUPAHO U yCo-
rNaceHo fieNyBakbe BO COOABETHUTE CTPaAHM).

Bo npeTkpuBMUHATa MOCTANKa HalUMTe MOMMLMCKUTE CIYXXOM U jaBHUTe 06BH-
HWTENCTBA 3€/0a YYECTBO 3aeAHo co Tve Ha P. Cpbuja u P. AnbaHuja, npu wro
BO cuTe 3eMju bea NpUMeHyBaHU NOCEOHM UCTPAXKHU MEPKM.
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Kaj Hac 6ea npuMeHeTH nocebHUTe UCTPaXKHWM MepKu - TajHO HabrbyayBatbe,
Cnefetbe 1 BU3yeNHO-TOHCKO CHUMatbe Ha LA M NPeLMeTH CO TEXHUUKM cpej-
ctBa M KoHTponupaHa ucnopaka v NpeBo3 Ha UL U NpeaMeTH.

MocTanka ce Boau NpoT1B BKYNHO 18 06BuHETH N1La, 33 KOM MO CpoBeeHaTa
ucTpara e nogHeceH OBBMHUTENEH aKT 33 KpMBMUHM Aena KpuyMuapere Mur-
paHT1 o un.418-6 op K3 1 kpusuuHo aeno - OpraHusmpatbe Ha rpyna u no-
TTUKHYBatb€e Ha M3BPLUYBatbE Ha AenaTa TProsuja co Nyre, TProBuja CoO ManoneTHoO
n1ue 1 KpuyMyapere MurpaHTi o un.418-s og K3, a 3a egHo of n1uaTta M 3a
KpUBMUHO feno - Heno3poneHo M3paboTyBatbe, LpXKere U TPryBatbe Co opyXxje
MNK pacnpcKyBayukn MaTepuu of un.396 ct.2 BB co cT.1 op K3 v KpuBMUHO geno
- HEOB/IACTEHO NPOM3BOACTBO M MylllTatbe BO MPOMeT HapPKOTUYHM LPOrH, NCK-
XOTPOMHM CyncTaHLmu 1 npekypcopu o un.215 ct.1 op K3.

ObBuHeTUTE Ce Halm apXkasjaHu (15), kKaku u apxasjaHu Ha P. AnbaHuja (2) u
P. I'pumja (1).

13 nuua ce Bo npuTBOP, 2 NML,A CE HeJOCTaNHU
KpaTok onuc Ha HacTaHoT

MeT of 0bBUHETHTE, BO TeKoT Ha 2008 roauHa Bo MerycebHM KOHTaKTH npese-
Mane MHWLMjaTMBA 3a CO3/aBatbe WM OpraHu3Mpare MeryHapogHa rpyna 3a
BpLUEHbe KPpUBMUHM Aiena KpuyMuapetbe Ha MUrpaHTi oa un.418-6, npu wro Ko-
PUCTEjKM UCTM NpUNKKK BO 12 HaBpaTM BO NEPMOAOT 0 Mecel, jynu Lo Mecel,
okTomBpu 2008 rogmHa, o KopucTo/bybue, 3a U3BeCEH NapuyeH HafloMeCToK
ob6e3benyBane uneranHo NpeHecyBakbe Ha MUrPaHTH - ApXaBjaHu Ha HP Kuna,
P. An6anuja u Unguja, npeky apxxaBHaTa rpaHuua of Penybnuka Cpbuja u Pe-
nybnuka AnbaHuja Bo HalwaTa 3eMja, a notoa Bo Penybnuka Mpuuja. OpraHu-
3aTopuTe ro opraHu3uparne npudarkareTo, NPeBe3yBaHeTo U UNEranHoTo Npe-
MWHyBatbe Ha MUrpaHTuTe of Penybnuka Cpbuja Bo 3eMjaTa, a BO Toa I
aHraxwupane apyrute o6BUHETU KOM CTaHae NPUNAAHULM Ha rpynaTa U uMane
3aflaya fia rv npudpatat MurpaHtute og P.Cpbuja, uneranHo na rv npeHecat
BO HaluaTa ApXKaBa, fa M1 npese3aT Jo C. ApaunHOBO, NMOTOA A0 reBreIMCKMoT
PEOH BO €. MowH, 1 Ha Kpaj neww Aa rv npedpnat uneranHo so P. Mpuuja 1 Bo
ConyH. TaMy rv npeaaBane MUrpaHTUTE Ha efleH 0f, OpraHM3aToOpuUTe, KOj UM
MCNNaTyBan M3BECHa CyMa Napu 3a yCnelHo 3aBpLueHaTa paboTa.
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Kaj efieH o 06BMHETUTE € NMPOHajAeHO OFHEHO OpPYXKje KOe LITO Ha rparaHuTe
UM e 3abpaHeTo - eiHa payHa 6oMba, eaeH neceH nywkoMutpones, 20 KypLuyMu,
e[lHa aBTOMATCKa NyLIKa, KaKO M HAPKOTMYHA APOra - MapuXyaHa BO KOIMUMHA
o4 13.565 rpama.

[Mpu 0BMe TpaHCNOPTH NPEKY 0BOj MeFYHApOAEH KaHan HU3 HawaTa 3eMja, of
CTPaHa Ha YMeHOBUTE Ha KPUMMHANHATA rPyna U3BPLIEHO € KpUyMUapere Ha
BKYMHO 64 MurpaHTH, og kou 44 ce no notekno of Kuna, 6 og MHauja n 14 mur-
paHTH (oA Kou ABe Aeua) no notekno of P.An6aHuja. Bo P. Cpbuja nuiuenm ce
oA cnobopa 8 n1ua YUNeHoBM Ha OpraHM3MpaHaTa KPMMMHAMHA rpyna.

Edektn

Of 0BMe HEKONKY KapaKTepUCTUYHM MPEAMETH, jaCHO Ce rNeaaaT edeKTuTe o4
npuUMeHaTa Ha nocebHUTe UCTPaXKHM Mepku. bes npuMeHa Ha UcTuTe OTKpHBa-
FETO M [IOKAXKYBAHETO Ha OPraHM3MPAHMOT KPUMUHAN M Kopynuuja bu buna
3HAUMUTENIHO OTEeXHATa M He BM MOXeno Aa cTaHe 360p 3a edukacHa bopba
npoTuB McTMOT. He 61 Moxena fa ce ofBMBa copaboTka CO ApPYrM ApPXKaBu,
0cobeHo BO BOJEHETO Ha 3aeAHMYKM MapanenHu UcTparn U popMupatbe Ha
33€HMYKM UCTPaXKHU TMMOBM BO BO OTKPMBAHETO M FOHEHETO Ha TPaHCHa-
LMOHANHMOT OpraHM3MpaH KpUMUHaI.

3aKnyuok

Mp1MeHaTa Ha NocebHUTE UCTPAXKHM MEPKM e HY)XHa 3apaau edukacHa bopba
NPOTMB NOTELIKUTE 0BMLM Ha KPUMMHAN, @ 0COBEHO BO CllyyanTe Kora ce pa-
60TH 33 OpraHM3MpaH KpUMMHaN, MeFyTo CO CTPOTro MOUUTYHBatbe Ha HEKOMKY
Hauena:

* Hy)XHOCT Ha BMUCOK CTemneH Ha 3alUTMTa Ha YOBEKOBMTe NpaBa 1 cnoboau;

* PecTpuKTMBOCT Ha ynoTtebaTa Ha NoCeBHUTE UCTPaAXKHU MEPKM;

= CTporo npuapxyBakbe KOH 3aKOHCKaTa hopMa K

= Hapgsop Haf HMBHATa NpUMeHa.
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4. CNNABOCTU - NMPOBJIEMU

Un. 142-6 c1.171.3. TAJHO HAB/bY1YBAHE, CNIE[EHE U BU3YE/THO-TOHCKO
CHUMAHKE HA IMLA U NMPEAMETU CO TEXHUYKKU CPEAICTBA

OBpe Kako rnaBeH nNpobnieM ce NoCTaByBa NpaLlatbeTo Aanu CHUMAHETO Mopa
Aa buae W BU3YENHO M TOHCKO MM MOXe [a buae caMo BMU3YeNHO MM CaMo
TOHCKO? TyKa Mopa [la Ce UCTaKHe IeKa BO BPEMETO KOora Ce 3arnoyHa co npu-
MeHa Ha nocebHUTE UCTPAXHM MePKU, MMHMCTEPCTBOTO 3a BHATPELLHM paboTu
MMallle Ha pacnonarame AocTa 3acTapeHa onpeMa. Bo gocTa cnyyan ako uMalue
CNMKa, HeMalle ToH MM obpaTtHo. OabpaHaTa 0Ba ro KopucTelle Kako aflyT BO
3aBpLUHM 360p0BM MK BO XanbeHa noctanka. Moctanysajkm no bapate 3a
BOHPEAHO NPEUCMNUTYBakbe Ha MPAaBOCK/IHA NPecyna TOKMY Ha OBME HAaBOAM Ha
onbpaHaTa, BpxoBHMOT cyfl 3acTaHa Ha CTaHOBMILUTE fleKa :"0Baa MCTPaXKHa
MepKa He e HacoueHa BO 3a0/MKuTeNHO 0be3beyBarbe MCTOBPEMEHO BU3Ye/HO
M TOHCKO CHMMatbe, HO [03BO/IEHO € M OAA€eNHO BU3YeSIHO OAHOCHO TOHCKO
CHMMaHbE BO 3aBMCHOCT Off OKOJIHOCTUTE Ha KOHKPETHMOT cniyyaj. OBa AOTONKY
noseKe LWTO 06jeKTMBHO He CeKorall e MOXHO [1a b1fe U3BPLIEHO UCTOBPEMEHO
M BU3YeNIHO M TOHCKO CHMUMatbe, @ BO OApefieHM CMlyyau TOa He € HUTY NoTpebHo
CO Orfefl Ha BUAOT Ha [OKa30T Koj Tpeba fa buae obesbeneH, 04HOCHO BUAOT
Ha hakToT Koj Tpeba fa buae yTBpAeH Bp3 OCHOBa Ha 0be3beeHMOT foKas”.

Bo 0BOj KOHTEKCT Ce MOCTaBYBa M NPaLLAbETO AaNM MOXE [ia Ce MoCTaBaT CTa-
TMYHM KaMepu BO [LOM UM ApYrY MPOCTOPUM MO COTNACHOCT HA COMCTBEHUKOT
unu apxatenot? CornacHoCTa Ha COMCTBEHUKOT, OfLHOCHO APXKaTeNoT Ha [LOMOT
WK JpYrY MPOCTOPUM CMeTaMe [ieKa € K/y4YHO 3@ BaJMAHOCTA Ha [OKAa3HWUOT
MaTepujan obesbeneH Ha 0BOj HauMH. [IOKONKY He MOCTOM HeroBa COrNacHoCT
TOrall NOCTaBYBaHETO Ha CTAaTUYHM KaMepy BO [LOM UMW ApYrv MPOCTOPUM Mopa
[la Ce BpLUM criopep, 3aKOHOT 3a criefiere Ha KoMyHMKaumu. OBa cnara Bo Taka-
HapeyeHO aMOMeHTaNHO NPUCNYLIKYBakbe. Bo goceraluHaTa npakca HeMa npu-
Mep 33 aMbMeHTaNHO NPUCNYLLKYBatbe Kaj HAaC HUTY CO COMMACHOCT Ha ApKaTe-
NOT Ha AOMOT WMAW APYTY NMPOCTOPUM, HUTY criopef 3aKOHOT 3a Cnefere Ha
KOMYHMKaLuu. MHTepecHa e npakcaTa Ha ApYry ApXKaBu KoM Ce feLMaHM AeKa
aMbMeHTaNHOTO MPUCAYLLKYBakbe Crara BO Cnefere Ha KOMyHUKaLuu, HO BO
npaKca AOKOMKY APXaTeNoT Ha AOMOT UM Apyry MPOCTOPHM OCTaBM Ha NpUMep
OTBOPEHa BpaTa MM NPO30p M Ha TOj HAUMH MOXKE Aa Ce CYLIHe 3a LWTO pa3ro-
Bapa 6e3 ynoTpeba Ha cneumjanHu cpefCcTBa, BO TOj C/lyyaj Taka obe3beneHuTe
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[I0Ka3u M MHhOpMaLLMM MOXeE 1A Ce KOPMUCTAT KaKo [0Ka3 MaKo HeMa Hapeaba
3a Cliefiebe Ha KOMYHUKALMMK.

Mpobnemu ce jauja M NpU NpUMeHaTa Ha NOCebHU UCTPAXKHU MEPKM 3a Kpu-
BuuHKM aena: NMpuMare notkyn og un.357 op K3 u [lasare notkyn og un.358
op K3. OBa o npuumHa wTo Bo 3aKOHOT 3@ M3MEHYBake M [OMONHYBakbe Ha
3aKOHOT 3a KpMBMUHATa MOCTArNKa Koj CTarnu Ha CMia BO MOYETOKOT Ha Mecel,
nekemBpu 2004 roamHa, He bea TakCaTMBHO HabpOeHM KpUBMUHWTE Aena 3a
KOM MOXe [la Ce M3[1aBaaT Hapeabu 3a NPMMeHa Ha NOCebHU UCTPAXKHU MEPKM.
Op cTpaHa Ha Toraw O aeneHneTo 3a roHeHe Ha CTOPUTENM HA KPMBUYHM Aiena
of obnacTta Ha OpraHM3MpPaHUOT KPUMMHAM M KOPYNLMja NpY ApXKaBHOTO Jas-
HOTO 06BMHMTENCTBO, Ha lMpeanor og MUHUCTEPCTBOTO 3a BHATPELIHM paboTy
Bo 2007 roanHa ce usgapoa Hapeabu 3a npuMeHa Ha nocebHM UCTPaXKHM
Mepku 3a HH cTopuTenu nopagmn noctoere Ha OCHOBaHO COMHEHME fieKa Bpa-
00TeHM Ha rpaHUYHKM NPEMUHU M TOA NPUMNALHULM Ha NONMLMjA U LapuHa of
MaTHULIM KOM ja MOMMHYBAAT [ApXXaBHATa rpaHMua bapaaT M npuMaat noTkyn.
Mo npouecyuMpameTo Ha NpeAMeTUTe, Ce MojaBu AMneMaTa Aanu 3a oBue Kpu-
BMYHM [leNla e [103BOJIeHa NpMUMeHa Ha NocebHM UcTpaxKHK Mepku. CTaBoT Ha
Toraw OpieneHMeTo 3a roHere Ha CTOPUTENM Ha KPUBMUHM Aena oa obnacTa
Ha OPraHM3MPaHMOT KPUMMHAN M KOPYNLMja belue fieKa e [03BoNIeHa NpMMeHaTa
Ha MepKuTe 3a KpusnyHuTe aena MpuMarbe notkyn og un.357 op K3 n [lasame
notkyn og un.358 op K3 .

Osa ce upnete og un.142-6 c1.1 Koj NpeaBuaYyBa: ,3apaan obezbeaysarbe no-
AATOLM M 0KA3M HEOMXO/4HM 3a YCMELLHO BOAeHE Ha KpMBMUYHATA NOCTaNKa Kou
Ha [pYr HauMH He MOXaT fa ce 0be3benaT UM HUBHOTO cobuparbe b1 Buno
CBP3aHO CO MOroneMu TEWKOTHUM, 33 KPUBMYHM ieNa 33 KOM € MPOnMLIaHa Ka3Ha
3aTBOP O/ HajMasKy YeTUPK FOIMHM, U 3a KPUBMYHM [1eNa 33 KOM e MponuLLaHa
Ka3Ha 3aTBOpP [10 NeT roIMHM 3a KOM NMOCTOM OCHOBAHO COMHEHME fieKa Ce U3-
BpLUEHM Ofi CTPaHa Ha opraHu3MpaHa rpyna, 6aHaa MM apyro 310CTOPHUUKO
3apyxeHue.”

Ospe NPBMOT [ieN Ha peyeHuLlaTa HEOCMOPHO YKAXyBa Ha Toa AeKa MepKuTe
ce Np1MeHyBaaT Kora Ha pYr HauMH He MOXaT Aa ce obesbenat 4OBOMHO Ao-
Ka3u MM HMBHOTO cobuparbe 61 6UNO CBP3aHO CO MOroneMu TEWKOTUH, a CO
ornef fieka nocnie Toa e CTaBeHa 3anupKa, ce CMeTallle eKa He e noTpebeH
YCIOBOT fa ce paboTu 3a KPMBUUHM [eNa 3a KOM e MPOrMilaHa KasHa 3aTBop
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O/ HajManKy YeTMPU FOAMHMU UK ieKa Ce CTOPEHM Of CTPaHa Ha OpraHM3MpaHa
rpyna, 6aHaa unm Lpyro 3N0CTOPHUYKO 3APYXKYBatbe.

Op cTpaHa Ha BpxoBHMOT cya 1 JaBHOTO 06BMHUTENCTBO He belue npudaTeHo
0Ba CTAHOBMLUTE M BO Clly4auTe Ha MOAUrHaTMTE 0OBMHEHMja NPOTHB Cyxbe-
HWTe I1LA LLapUHULIM M BpaboTeHUTe BO NONMLM]a, Ce AoHeCce OfyKa AoKa3uTe
npubaBeHn Co MpUMeHa Ha NOTPebHNUTE UCTPAXKHW MepKHM [1a Ce KOBEPTMPaaT U
[a He buaT 3eMeHu BO NpeaBMA Kako foKaseH MaTepwjan. o oBa Bo Mecel
jynn 2008 rogmHa cTanu Ha cuna 3aKOHOT 3@ U3MeHyBakbe M AOMONHYBake Ha
3aKOHOT 33 KPMBMYHA MoCTanka, co Koj bewwe usmeHet un.142 6 ct.1 a bewe
[0AaJeH 1 HOB CTaB Kaje 6ea TakcaTMBHO HAOPOEHM KpUBHUUHKTE Aena 3a Kou
MOXe Aa ce u3fane Hapenba 3a npuMeHa Ha nocebHUTe UCTpaxkHU Mepku. Co
0Ba Ce OTCTPaHM CEKOja AMNeMa OKOJTy TOa 3a KOM KPMBMUHM [ieNla MOXe Aa ce
u3fafde Hapenba 3a NPMMeHa Ha MOCEOHM UCTPAXKHU MEPKM.

Mpobnemu ce jaByBaaT Npu NpMMeHaTa Ha OBUe MepKM, Kora ce paboTu 3a no-
3HaTM UK Heno3HaTH ctoputenu. YneHot 142 -r Bo cTaBoBuTe 2 1 3 NpeaBMayBa
AieKa Hapeaba 3a NpuMeHa Ha NocebHM UCTPAXKHU MEPKM, OKOSKY CTOPUTENUTE
Ce MOo3HaTH M3[aBa UCTPaXeH CyAMuja BP3 OCHOBA Ha MMCMeHO 0bpa3noxeH
npeanor of, jaBHUOT 06BMHKTEN, a [IOKONKY ce paboTn 3a HH cToputenu, Ha-
penba 3a NpMMeHa Ha 0BMe MEPKU M3AaBa jaBHUOT 0OBMHUTEN, HA MUCMEHO 06-
pa3noxeH npeanor of MMHMCTEPCTBOTO 3a BHATpeLHK paboTy. Tyka BCYLIHOCT,
npobneMuTe HacTaHyBaaT Kora HapeabaTa ja U3aBa jaBHUOT 0OBUHWUTEN NPOTHB
HH ctoputenn. OBa o NpuymHa LUTO NO OTKPUBAHE HA UAEHTUTETOT HA CTOPU-
TENOT UM CTOpUTENNUTE, MMHUCTEPCTBOTO 3a BHATpeLwHU paboTtn Tpeba Aa ao-
cTaBu nocebeH M3BelwTaj 0 JaBHOTO 0OBUHUTENCTBO BO KOj Ke ce lafie KpaTok
OMMUC Ha AejCTBMjaTa KOM Ce Npe3eMeHU U UAEHTUTETOT Ha CTOpUTENNUTE U Ke
[OCTaBW Npepsior Ao jaBHUOT 0OBUHUTEN, UCTUOT Aa AOCTaBM 0OpasnoxeH
NPeAnor fo UCTPAXXHUOT CYAMja, KOj 3a cera BeKe NO3HaTUTe CTOPUTENM Ke U3-
Aane Hapenba 3a npuMeHa Ha MepkuTe. Bo cute Hapenbu wro ru u3pasa
jaBHMOT 0OBMHMTEN CeKOrall Ce HaBefyBa [eKa MepKUTe MOXAT Aa TpaaT Ao
OTKpWBatbe Ha MAEHTUTETOT Ha CTOPUTENIUTE, U jaBHUOT 0OBUHUTEN KOHTUHYM-
paHo fa buae usBectyBaH. Bo npakcaTa HaBMCTWHa BO NOBEKe Cllyyau jaBHUOT
06BUHUTEN € YCMeHO MHOPMMPAH LUTO € MPeB3eMeHo [OoTOorall U Janu e yT-
BPAEH MAEHTUTETOT Ha HeKoj of cToputenute. OBa e 0f 0COBEHO 3Hauere
3aT0a LUTO CeKoja NoBpe/a Ha NocTankaTa MOXe [a ja foBee BO Npaluatbe Ba-
NUAHOCTA Ha AloKa3uTe WTo ce obesbefeHn Ha 0BOj HAUMH.
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Co foceraluHaTa NpMMeHa Ha MOCebHUTe UCTPAXKHKU MEPKM Ce f10jfe A0 CUTYa-
Lija Kora no poKoT 3a Kou 6uno u3naaeHa Hapeaba 3a NpuMeHa Ha NocebHM
MCTPaXKHU MEPKM 0f} CTPaHa Ha UCTPaXKeH Cyauja, e AOoCTaBeH nocebeH M3BeLTaj
HO He e 6apaHo NPOLO/MKYBaHE Ha UCTUTE Of NMPUUMHA LUTO NIULLATA 33 KOj € U3-
AafeHa Hapenba bune nofonro BpeMe OTCYTHM Of 3eMjaTa. o gobuenu one-
paTMBHM CO3HAHMja o[ CTPaHa Ha MofMLMjaTa AeKa OBMe NULA MOBTOPHO Ce
HaoraaT Ha Hala TepuTopMja M NPOLOKYBAAT CO KPMMMHANHM aKTUBHOCTH,
Ofi CTPaHa Ha MMHUCTEPCTBOTO 3@ BHATPELHM PaboTH [0 jaBHUOT 06BMHUTEN
bewe focTaBeH Npeanor 3a Npofo/KyBate Ha MPMMeHaTa Ha MocebHu
UCTpaXHU Mepku. O cTpaHa Ha JaBHUOT 06BMHUTEN 10 UCTPAXKHMOT Cyauja belue
nofHeceH 06pa3noxeH Npefior 3a NPOAO/XYBakbe Ha NMPUMeHaTa Ha NocebHuTe
UCTPaXKHWU MEPKM, HO Of} CTPaHA Ha UCTPAXHMOT cyauja belue U3jaBeHa Hecornac-
HOCT 3a M3JaBatbe Ha Hapeaba co obpasnoxeHne feKa HeMa KOHTUHYMUTET BO
NpMMeHaTa Ha MepKuUTE Ma He MOXe Aa ce fafie Hapeba 3a NPOA0KYBatbe Ha
ucTuTe, TyKy Tpeba Aa ce nogHece npeanor 3a U3faBake HoBa Hapeaba. O
CTpaHa Ha jaBHMOT 06BMHMTEN belle NOTEHUMPAHO ieKa AOKONKY ce bapa u3fa-
Batbe Ha HOBa Hapen6a 6y mowno oo 3noynotpeda Ha 3aKOHOT, 3aToa LUTO 3a
UCTUTE NIULLA M 3@ MOCTOEHE HA OCHOBAHO COMHEHME [ieKa BPLUAT MCTO KPUBMUHO
1110 POKOT 33 MPMMEHa Ha MepKuTe CO HoBaTa Hapeaba Ke NMouHe fa Teye OHOBO.
Ospe Mopa fia ce HanoMeHe [ieKa Bo 3aKOHOT 3a KPpUBMUYHA NMOCTarKa, HUKaje He
e npefBMAeHo fieKa Mopa Aia MOCTOM KOHTUHYMTET BO M3[aBateTo Ha Hapeabu
HO MCTO TaKa M CTPMKTHO He € HaBeAeHo fieKa e J03BONIEHO [1a NMOCTOM NMPeKuH
BO M3JaBatbeTO Ha UcTuTe. OanyuyBajku Mo HECOrNACHOCTA HA UCTPAXKHMOT Cy-
Avja KpMBMUHMOT COBET 3aCTaHa Ha CTAHOBMLUTE AieKa e [O3BOJIeHO f1a NOCTOM
OAiPefieH NPeKUH NpyY NpUMeHaTa Ha MepKUTE U MOXe Aa ce u3faje Hapenba
3a MPOAOJKYBatbe HA UCTUTE, MAKO HE MOCTON KOHTUHYMUTET.

l'oneM npobneM npeTcTaByBaaT JoKa3uTe 06e3beaeHM Co NpUMeHaTa Ha NocebHuTe
MCTPAXKHW MEPKM KOM Ce KNacuuLMpaHm co ,,CTporo AoBepamso” unm , [ipxas-
Ha TajHa" , Koja KnacudmKaLmja He € CUMHaTa CO NOfIHeCyBatbe Ha KpUBMYHATA
npwujasa. Of oBME NPUUMHM OBOj IOKA3EH MAaTEPMjasl He MOXKe BeiHaLl Aa UM buae
npe3eHTUPaH Kako Ha 06BMHETHTE TaKa U Ha bBpaHWUTenuTe NPU NPBUOT PACTIMUT.
CMeTaMe [ieKa Co NMoAHeCyBakbe Ha KpMBMUHATa NpujaBa Mopa cekorall fa buge
CMMHaTa KnacudmkaLumjaTa Kako 61 Moxkene obBuHeTUTE 1 bBpaHUTENUTE fia MMaAT
YBM YLUTE Ofi CAMMOT MOYETOK Ha CUTE JOKa3M CO KoM pacrionara 06BUHUTENCTBOTO.
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Bo 0BOj KOHTEKCT KaKo NpobieM ce jaByBa M TOA LITO BO 3aKOHOT 3a KPUBMUHA
nocTanka HMKae He nocTou oapenbda fanu o AOKAa3HUOT MaTepujan obesbe-
[IeH CO NMpMMeHaTa Ha NOCeOHUTE UCTPAXKHM MEPKM MOXKAT fia buaaTt ynotpebeHu
KaKo [LOKa3 BO KPMBMUHA MOCTAMNKa M 33 APYro KPMBMYHO AeNo pPasnuuHO Of
OHa 3a Koe e u3flafeHa Hapeabata. OBMe AMNeMM He NOCTojaT BO 3aKOHOT 3a
Cnefiere Ha KOMyHMKaLMKM 3aTOoa WTO TaMy Bo uf.27 e HaBe[eHO AeKa NoAaTo-
uuTe cobpaHu Co cneaerbe Ha KOMYHMKALMMTE MOXAT fia buaaT ynotpebeHu
KaKo [JOKa3 BO KPMBMUHA MOCTAMNKa M 33 APYro KPMBMYHO AeNo pPasiuuHO Of
OHa 3a Koe e HapefHo cnefeweTo. TyKa onpaBAaHo ce NOCTaByBa MpallakbeTo
Aanu oBaa oapeaba MoXe aHANOMHO f1a Ce MPMMEHYBA M 3a HapefbuTe 3a Npu-
MeHa Ha NocebHUTE UCTPAXKHU MEPKM KOM Ce M3[1aBaaT BP3 OCHOBA Ha 3aKOHOT
3a KpMBMYHa nocTanka. Bo goceralwHaTta npakca HeMa NpMMepU 3a 0Baa AMeMa
HO cenak McTaTa Tpeba [la ce OTCTPaHM BO HOBMOT 3aKOH 3a KpMBMUHA NOCTArKa.
Ha oBa ce Ha[l0Bp3yBa M AMNeMaTa BO BPCKa CO [IoKa3uTe NpubaBeHu co npu-
MeHa Ha NocebHUTe UCTPaAXKHU MEPKM

Ospe npep Cé& ce MUCNYM Ha BUAEO M ayAMO MaTepujanuTe KoM ce nperneaysaat
BO TEKOT Ha [IoKa3HaTa MocTanka.

He e cnopHo eka TaKBUTE CHUMKM MOXAT [la Ce KOPUCTAT Kora ce npubaseHu
BO 3aKOHCKa Mpoueaypa ClpeMa JIMLETo Ha Koe ce oAHecyBa HapefbaTa Ha
MCTPAXHWUOT CyaMja, MeryToa AuneMaTa ce nojayBa BO C/lyyaj Kora CO TaKBUTe
CHUMKM € ondaTeHo 1 APYro NuLE 3a Koe He e U3fafieHa Hapeaba of UCTpax-
HWOT cyauja. Bo HawaTa npakTMKa ce ywwuTe He ce NojaBuUA TaKOB CNYyYaj, HO aKO
Ce MMa BO NpeaBuA CYLCKaTa NpaKca of ApYruTe 3eMju BO PErMoHOT 3a3eMeH e
CTaB [1eKa CHUMKMTE NpubaBeHU Ha TaKOB HAUMH, YMja M3BOPHA 3aKOHUTOCT He
Ce oBedyBa BO Mpaluakbe, MOXaT Aa NOCAYXaT KaKo AoKa3 M NMPOTUB ILETO
KOe e CHUMeHO KaKo MOAroTBYBa MM U3BPLLYBA KPUBMYHO LEN0 3aeAHO CO Nu-
LieTo cnpeMa koe MepKaTa buna usgageHa, Ho CaMo Moj YCNoB BO AejCTBHjaTa
Ha TOa NIULE ia Ce COAPXKAHU eNeMeHTUTE Ha KPMBUYHO A0 3a KOe e J03BOJeHa
NpMMeHa Ha NOCebHU UCTPAXKHU MEPKM.

LLITo ce oaHecyBa O CHUMKM HampaBeHW o4 NpUBaTHM Nuua 6e3 Hapeaba oA
CyaoT 1 6e3 3Haetbe Ha 06BMHETMOT MOBTOPHO Ke ja M3HeCeMe CyacKkaTa npaKca
Of} 3eMjuTe BO PETMOHOT CMOPeA KOja 0BME CHUMKM He MOXaT [ NpeTCcTaByBaaT
[l0Ka3. M nokpaj Toa WTO BAaKBMOT CTaB MOXe [a Ce KpUTUKYBa buaejku Ha
BAKOB HAUMH MOXAT Aa Ce 3arybaT BaXKHM AOKa3W KOM Ha APYr HauMH He MoXaT
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[a ce npubaBaT, cenak 3alTMTaTa Ha rparfaHCKuUTe NpaBa M NPaBOTO Ha Npu-
BATHOCT NPETEeXHYBA M BaKBUTE [LOKA3M C& 03HAYEHM KaKO HE3aKOHMUTH.

1.6. KOPUCTEHE HA IULIA CO NPUKPUEH UDEHTUTET 3A CNEAEHE U CO-
BUPAHE HA UH®OPMALIUM UIU NMOJATOLIU

Bo uneH 142-6 cT1.4 e HaBeieHO eKa CO NPE3eMatbeTo Ha NOCEOHUTE UCTPAXKHM
Mepku of cT.1 Touku 4, 6, 7 1 8 Ha 0BOj UNeH He CMee [ia Ce MOTTMKHYBA Ha U3-
BPLUYBaHE Ha KPUBMUHO [eN0.

OTTyKa CO NpaBo Ce NOCTaByBa MPALIAHETO WTO MPETCTaByBa MOTTUKHYBaHE
Ha M3BPLLYBatbe Ha KPUBMUHO feNo?

Bo moceralwHaTa npakca Ha KOpUCTeHe Ha OBaa MocebHa MCTpaKHa Mepka
TOQ 3HauM AeKa NIULETO CO NPUKPUEH UAEHTUTET He CMee NPB Aa 3anoyHe CO
pa3roBop 3a BpLUEHE Ha KPpUBMYHO feno. Ha npumep, He cMee fa MOHYAM Ha
npoaax6a unu aa nobapa fa Kynu npeaMeTH Kou ce 3abpaHeT BO NeranHuoT
npoMeT (apora, opyxje 1 cfi.), caM [ja ce NMOHYAM 33 MPEBO3 Ha MUIPaHTH, Ha
naTapuHa fa nobapa nnakatbe ,nona-nona“. MHTepeceH e NpuMepoT Kora Ha
CaMMOT MOYETOK Ha 3aMoyYHyBae Ha MpUMeHaTa Ha MoCebHUTe UCTPaXHM
MepkH, belue M3fafeHa Hapeaba 3a KOpUCTerbe Ha ML CO MPUKPUEH MAEHTUTET
3a [la Ce yTBPAM MAEHTUTETOT M cobepaT AOKa3M NPOTUB OBlACTEHU CNYXbeHH
nMua on coobpaKajHa MonMumMja 3a KOM NMOCTOeja CO3HAHMja fieka bapaat u
Np“MaaT NOTKYN 3a 4a He HanMLWaT NPeKPLIOYHU NPUjaBM OJHOCHO He HannaTat
MaHAaTHM Ka3HM Ha MLaTa Kou ke cTopaT coobpakaeH npekpLuok. o 3aBpLuy-
BatETO Ha BpeMeTpaereTo Ha HapeabaTa ce yTBpAM MAEHTUTETOT Ha OAPEAEHU
/ML M NPOTHB UCTUTe Hea MOAHECEHW KPUBUYHM NPHjaBM O HANeXHUTE 06-
BUMHWTENCTBa. [pu NpernefyBakbeTo Ha JOKA3HUOT MaTepujan ce YTBPAM AeKa
AMLaTa Co NPUKPUEH UAEHTUTET OTKaKO Bune 3anpeHu no cTopeH coobpakaeH
NPeKpLIOK caMuTe nobapane Aa He UM bufe upedyeHa napuyHa KasHa 3a Koe
HeLTO Ha oBllacTeHUTe CyXbeHu nuua uM noHyaune notkyn. OBoj AoKaseH
MaTepujan He MoXelle fa buae ynotpebeH Bo nocTankaTta NpoT1B OBME IULA
ucTHoT bellle KoBEpPTMPaH, 3aT0a WTO CaMuTe ML CO MPUKPUEH MAEHTUTET
NOTTUKHYBaa Ha BpLUEHe Ha KPUBUYHO Aeno.

MPUMEHA HA YJ1.18 of [lononHuTenHMoT npoTokon - KoHTponMpaHa ucnopaka
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Hapnexuu opraHu Bo PM, 3a u3pgaBarbe Hapenba 3a npuMeHa Ha nocebHata
McTpaxkHa Mepka - KoHTponupaHa ucnopaka v NpeBos Ha nuua v NpeaMeTi of
un. 142-6 ct1.1 1.5 op 3KI1, ce jaBHUOT 06BUHUTEN - KOTA CTOPUTENUTE Ha KpU-
BMYHOTO [1€/10 C€ HEMO3HATU, U UCTPAXKHMOT CYfMja KOja CTOPUTENUTE Ha Kpu-
BMYHOTO J1€/10 CE MO3HaTH.

Bo paMkuTe Ha JaBHOTO OOBUHMTENCTBO KAKO M BO CY[OBMTE (3@ MUCTPaXKHMUTE
Cyuu), € BOCTAaHOBEHO AeXYPCTBO 0f 24 yaca, CeKoj AeH off HeaenaTa, Kora
jaBHUTE 0OBMHUTENM M UCTPAXKHUTE CYAMM, HA MOBMK NOCTANyBaaT 3a NPeAMETH
Of UTeH KapakTep. Bo ofpeneHu cnyyau, u3gasarbeTo Ha Hapefbu 3a NpuMeHa
Ha nocebHWTe UCTPaXKHU MepKM Ce CrpoBeayBa HaaBOp 0 PaboTHOTO BpeMe,
OAHOCHO MCTMTE MMaaT TPETMaH Ha NpeaMeTH O UTEH KapaKTep.

OTTyKa, BO CNlyyaj Ha NpMMeHa Ha nocebHaTa UCTpaXKHa MepKa - KoHTponupaHa
Mcnopaka 1 NpeBo3 Ha Nuua 1 npeaMetv of un. 142-6 c1.1 1.5 og 3KI1, buaejku
TyKa ceKorall ce paboTy 3a Mel yHapo/eH KapaKTep, HafeXHUTe opraHu ce
MOAroTBEHM A MOCTanyBaaT UTHO M BO 3abp3aHu POKOBM.

Kako npuMep 3a egeH ycnewwHo peanmsupaH cnydaj Ha KoHTponupaHa ucnopaka
co Mel yHapo/ieH kapaKTep, 3a KPUBMUHO A€o - HeoBNacTeHo Npon3BOACTBO U
MyLTakbe BO MPOMET Ha HAPKOTMYHM CYNCTaHLUMK U Npekypcopwm no un.215 ct.2
B.B co cT.1 op K3 e cnepnuor:

Mo bapatbe 3a MefyHapoAHa NpaBHa NoMoLl of1 JaBHOTO 0OBUHUTENCTBO Ha
®paHkdypT lepMaHuja belle cnpoBefeHa KOHTpONMPaHa ucnopaka o, Typ-
uMja fo epMaHuja, CO NOMOLU Ha CUTe 3eMjU O PErMOHOT.

Kaj Hac, of cTpaHa Ha jaBHMOT 06BUMHMTEN, Delue u3aeHa Hapenba 3a
npuMeHa Ha nocebHaTa UCTpaXKHa Mepka - KoHTponmpaHa ucnopaka v npesos
Ha nMua 1 npeaMetyn of un. 142-6 c1.1 1.5 op 3KI, no npetxoaeH npegnor
Ha MBP, Oppnen 3a opraHusnpaH KpUMMHan.

MpeTxonHo ao MBP, on cTpaHa Ha naBHOTO 06BMHUTENCTBO BO DpaHKdypT
- FepMaHuja, buno goctaBeHo Hbapare 3a fobMBarbe Ha 0a06peHue 3a cnpo-
BEAyBatbe Ha KOHTPONMPaHa MCMopaKa - HAPKOTMYHA LpOra - XepPOuH, CMe-
CTEHa BO BO3W/IO CO FrepMaHCKa HalMOHaMHa 03HakKa, koe Tpebano Aa TpaH-
3UTMpPa HK3 HalaTa 3eMja.

MepkaTa Kaj Hac ycnewwHo bewe npuMeHeTa BO LLe/IMOT TeK Ha pyTaTa rno
Koja ce [iBMKeLLe BO3UIOTO CO repMaHCKa HaLMOoHaIHa 03HaKa, a Koe MOMMHa
HW3 rpaHMYHKUTE NPEMUHM Mery HalwaTa 3eMja 1 [puuja, Npy BNe30T U HalaTa
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3eMja u Cpbuja, npu u3nes3ot Ha Bosunoto. On cnyxbute Bo MepMaHuja e
nobueHo M3BECTYBaHE IeKa onepaliMjaTa YCreLHo e 3aBplueHa Bo P.l'epMa-
HWja, NPy WTO BO BO3uNOTO ce npoHajaeHn 9200 rp.xepouH Bo ABeTe 3aHM Bpa-
TM 1 BO 3aHMOT bpaHuK. Bo P.Typuuja u P.l'epmanuja nputsopern ce 10 nuua.

PenauujaTa no Koja ce TpaHcnopTupan xepouHot buna P.Typuuja, P.Mpuuja,
HalwaTa 3eMja, P.Cpbuja, P.XpBaTcka, P.Cnosenuja, Asctpuja u CP l'epMaHmja.

5. KOMIMAPATUBEH NPErNEA HA 3AKOHCKMUTE PELLEHUJA 3A
NMPUMEHA HA NOCEBHUTE UCTPAXXHU MEPKU CIOPE/],
BAXXEYKMUOT 3AKOH 3A KPUBUYHA MOCTAMNKA U NPEANIOXXEHUTE
PELUEHWJA BO HOBUOT 3AKOH

Cnopep HosuoT 3KI1 MNMocebHNUTE UCTPaXKHM MEPKM MOXKAT Aa Ce onpeaenar:

* 3a KpMBMUHM [1eNa 33 KoM e NPOonMLLIaHa Ka3Ha 3aTBOpP 0/ HajManKy 4 roauHu
W3BPLUEHM Of OpraHW3MpaHa rpyna, 6aHaa uam Apyro 310CTOPHUYKO 3ApY-
)XeHMe - eBUAEHTHO € [1eKa OBfie BMeryBaaT KpMBMUHMTE fena Tprosuja co
nyfe u KpuyMuapetbe Ha MUrpaHTH. MIMeHO oBMe KpWBMUHM Aena, 6e3 uckny- ?
YOK, CE€ WU3BPLUEHM Of CTPaHa Ha OPraHM3MpaHu rpymnu, HEPETKO COCTaBEHM
Of} CTOPUTENM O/ Pa3NIMUHM APXKABM LUTO MM [aBa Oener Ha TpaHCHaLMOHaNeH
KPMMUHA/UTET, a 3@ UCTUTE Ce ONPEeBMAEHM Ka3HM O[] HajMaJIKy YETUPK ro-
[MHM 3aTBOP, 338 OCHOBHUTE 06/IMLM HA U3BPLLYBakbE, UM HajMANKY OCYM ro-
[MHM 3aTBOP 33 KBaM(UKyBaHUTE 06MMLM, KOTa XPTBUTE MW MUTPAHTUTE
ce Aela v ManoneTHU nuua.

= TaKcaTUBHO HabPOEHU KPUBMYUHM iena

* 3a KpMBMUHMTE [ieNa NPOTMB Ap)KaBaTa, MPOTMB YOBEUHOCTA M MeI'YHapOAHOTO
MpaBo 3a KOM e NponuilaHa Ka3Ha 3aTBOp Hafj 5 roauHu

MOCEBHN UCTPAXXHU MEPKU: 2

CNEAEHE HA KOMYHUKALIMM U BNIE3 BO 1I0OM U IPYTU MPOCTOPUU UK
BO NMPEBO3HU CPE[ICTBA 3APAJIM CO3[IABAHE HA YCNTOBU 3A CNIEAEHE
HA KOMYHUKALIUM, NOA YCNOBU U NMOCTAMKA YTBPAEHU CO 3AKOH,

= Cnepetbe U CHUMatbe Ha TeNned)OHCKMTE M IPYruTe eNeKTPOHCKM KOMYHUKALIMM
BO NOCTankKa yTBpAeHa co nocebeH 3aKoH

2bonaupaHu ce BaXKeukuTe pelleHiuja, a HOBUTE peLleHuja ce NoTLPTaHM

@ |
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= Cnepetbe M CHMMakbE BO 10M, 3aTBOPEH MM 3arpafeH NPoCTop WTOo My Npunara
Ha TOj IOM MK AeN0BEH NPOCTOP 03HAYEH KaKO MPUBATEH MM BO BO3W/O U BNE3
BO TMe NPOCTOPKHK 3apan CO3[aBarhe Ha YC/I0BU 3a CnefeHhe Ha KOMYHUKaLUnK

YBU[A U NPEBAPYBAKE BO KOMIMJYTEPCKHU CUCTEM, OA3EMAKE HA
KOMIJYTEPCKU CUCTEM UMW IEN OL HEF'O MU BA3ATA 3A CKITAOUPAKE
HA KOMIMJYTEPCKU NOAATOLIN,

= TaeH yBua 1 npebapysarbe BO KOMMNjyTEPCKM CUCTEM

TAJHO HABJ/bYlYBAWE, CNIEAEHE U BUSYE/THO-TOHCKO CHUMAKE HA
NIMUA U NPEAMETU CO TEXHUYKU CPE[ICTBA,

= TajHO cnefiere M CHUMatbe Ha AU M NPeaMeTH CO TEXHUYKM CPeCTBa Had-
BOpP 04 AOMOT WU/IK AeN0oBeH NPOCTOP O3HaY€H KaKo NPMUBATEH

= 3ABEJIEWIKA: Bo un.21 1.18 - 3Hayene Ha U3pa3uTe — Mo CHUMame ce Nnoa-
pa3bupa BU3YeNHO-TOHCKO UMM BU3YENHO UM TOHCKO CHUMakbe

BoBepaeHu ce fiBe HOBM NOCEOHM UCTPAXKHM MEPKM:

= ABTOMaTCKO MM Ha APYr HauYMH, npebapyBame U cnopefyBare Ha IMYHUTE
noAaToLM Ha rparaHuTe, u

= YBWa BO OCTBapeHU TeNnedOHCKM U IPYr1 eNneKTPOHCKM KOMYHUKALIM

NPUBUAEH (CUMYNIUPAH) OTKYIN HA NPEAMETH, KAKO U MPUBUAAHO (CU-
MYNIMPAHO) IABAKE NMOTKYN U NPUBUAHO (CUMYNTUPAHO) NMPUMAHE
MoTKyn,

= CuMynupaH OTKYM Ha npeaMeTu
= CuMynMpaHo faBathe M NpUMabe MoTKyN

KOHTPOJIMPAHA UCTTOPAKA U MPEBO3 HA IULIA U NMPEAMETH,
* OCTaHyBa, Toyka 9

KOPUCTEHE HA NIULIA CO NMPUKPUEH UAEHTUTET 3A CNIEAEHE U COBU-
PAHKE HA UHOOPMALIUU UNTU MOJATOLMN,
= OCTaHyBa, Touka 10
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OTBOPAHE NPMBUAHA (CUMYNIUPAHA) BAHKAPCKA CMETKA HA KOJA
MOXE 1A CE BJIOXXYBAAT CPEACTBA wro MOTEKHYBAAT Off CTOPEHO
KPMBUYHO AENO

= OCTaHyBa, Touka 11 1 rnacu: OTBoOpatbe cuMynMpaHa baHkapcka cMeTKa, U

PETMCTPUPAKE HA NMPUBULAHU (CUMYNTUPAHW) MPABHU NULLA UK KO-

PUCTEHE HA MOCTOJHU NPABHU JIULIA 3APAIU COBMPAHE HA MOJJATOLIU

= OCTaHyBa TouKa 12 1 rnacu: CUMYNMpPaHO PerucTpuparbe Ha NpaBHM NuLa
MY KOPUCTEHE Ha MOCTOjHW NPaBHM inLa 3a cobuparbe Ha NOAATOLIM.

KOJ U3[ABA HAPE[IbA:

Cnopep Baxeukunot 3KIT:

= JaBHMOT 06BMHMTEN e OBNacTeH Aa M3AaBa BakBa Hapenba 3a nocebHuTe
MCTPaXKHU Mepku o4 7.3 Ao T.8.

= [loKO/Ky CTOPUTENOT e NO3HaT, BO NpeamucTpaXkHa NocTanka Hapeaba u3aasa
MCTPaXXHMOT CyMja 38 MepKuTe o/ T.2 10 T.8 Mo Npesior Ha jaBHUOT 0OBUHUTEN.

= Bo TekoT Ha UcTparaTa Hapefba “3aBa CaMo UCTPAXKHMOT Cyauja.

Bo HosuoT 3KI1 ce HanywTa AMCTMHKLMjaTa Aanu ce paboTu 3a NO3HAT UK He-

MO3HAT CTOPMUTEN, Na Taka BO YneH 256 e npeaBMAEHO faekKa:

= 3aMepkuTe o T.1 10 5 Ha 06pa3noxeHo bapatbe Ha jaBHUOT 06BUHUTEN Ha-
penba M3naBa cyaujaTta 3a NPeTX0Ha NOCTanka

= 3a Mepkute 04 1.6 00 1.12 Hapeaba u3faBa jaBHUMOT 06BUHUTEN

Hapepbara ja u3spuysa MBP, LlapuHckaTa ynpasa Ha PM 1 ®uHaHcKcKaTa no-
NMUMja - NPaBOCYAHATA NOMMLMjA MO KOHTPO/IA HA jaBHUOT 06BUHUTEN

BpeMeTpaeme (4 + 3 Meceuy) -TpaaT Hajoonro 4 Meceuu, 3a 1.1 0o 4 ce npo-
LOJKYBAAaT 3a ylWTe Hajaonro 4 Meceuu, 3a KPUBMYHM fieNla CO NPOMMLIAHA
Ka3Ha 0/ HajManKy 4 roonHu u3BpLIeHW 0 OpraHu3MpaHa rpyna, 6aHaa mm
LPYro 3N10CTOPHUYKO 3APYXKEHUE Ce MPOO/KYBAAT YLITE HajA0Nro 3a 6 Meceuu,
a3a 1.9 0o 12 MoXaT Aa ce NPOAOMKAT A0 OCTBAPYBaHE HA LIENTa, a HajAoLUHa
[10 3aBpLIYBahbe Ha UCTparaTta. AKo cyamnjaTta He ro 04obpu NPOLOIKYBAHETO,
1o xanba Ha jaBHMOT 06BUHUTEN, OAJTYYYBA COBETOT Ha CYMIOT.
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6. OBPACLIU

OBPA3EL HA NPEANOr O NMNONULINIA 3A U3NABAHKE HAPE[IBA 3A IMPU-
MEHA HA MOCEBHN UCTPAXXHHU MEPKU

MWUHWUCTEPCTBO 3A BHATPELLHW PABOTH
LEEHTPAJTHW MONMULMCKM CNYXKBK
O[AEN 3A OPTAHM3MPAH KPUMUHAN
Ch.6p.—

(naTym)

no
JABHO OBBMHUTEJICTBO

Bp3 ocHoBa Ha un.142-6 o 3aKoHOT 3a KpMBKMUHaA nocTanka, Onaenor 3a opra-
HU3MPaH KPUMKUHAT, FO NOAHECYBa CNefHUOT

nPEANOT

3a npuMeHa Ha NocebHu UCTPaXKHU MepKku of, un.142-6 ctaB 1.Touka 3,Touka 4
M TouKa 6 0 3aKOHOT 3a KpMBMYHA NOCTarKa.

MBP Ha PM - LleHTpanHu nonuumckm ciyxou, oaaen 3a opraHM3MpaH KpuMmuHan,
EnunHuua 3a 6opba npoTve He03BONEHA TPrOBMja CO ApOra pacrnonara co Co-
3HaHWja AeKa nuuaTta:

-(MMe, Npesume, reHepanmm)

-(MMe, npesume,reHepanmm)

n apyrv HH nuua, ce 3aHMMaBaaT co HeA03BONEHA TProBMja CO HAPKOTMYHA
APOra - XepOWH, OLHOCHO UCTUTE CE UNEHOBM Ha J06PO OpraHM3MpaHa KpUMK-
HasHa rpyna,npu LUTO r'v OANMKYBA rofieM CTerneH Ha OpraHMU3MPaHOCT BO CMUC/A
Ha NoJeNneHoCcT Ha 06BPCKMUTE, 3a4aeHNUTE 3a1aUM U HUBHO U3BPLUYBaHE NPy
LITO CEKOj UMeH Ha rpynaTta e 3aJj0/KeH 3a pa3nMyHa paboTta BO opraHu3mMpa-
HETO Ha TPaHCMOPTOT, Kynonpogax6baTa, npenakyBakaTta U YIMYHOTO pacTy-
pakbe Ha AporaTta Co WTO ro CTOpyBaaT KPMBMYHOTO Aeno "HeosnacteHo npo-
M3BOACTBO M MylTare BO NMPOMET Ha HAapPKOTMYHWM LPOrU, MCUXOTPOMHM
cyncTaHumu 1 npekypcopu” no uneH 215 ctas 3 og KpuBUYHMOT 3aKOHMK.
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Cnopep co3HaHwWjaTa NULETO (MMe, Npe3nMe) XePOUHOT HajYeCcTo M Toa BO KO-
nnunHmn o okony 500-700 rpama 3a efeH Mecel, HabasyBa of ase HH nuua, a
NoToa Baka HabaBeHWOT XepOMH My ro AaBa Ha NMLETO (MMe, Npe3nMe) Koj ro
MelLa, NpenakyBa,a NoToa UCTaTa ja AaBa Ha noseke HH n1ua Kov Baka fobue-
HMOT XePOMH NOBTOPHO O MELAAT M NpenakyBaaT, a NoToa ro NpoJaBaart Ha
Y)XMBATeNM BO NoBeKe rpafioBu.

Co uen fia ce obesbenat cute NoTpebHM 10OKA3M, a KOM OKA3M HE MOXKe [ia ce

06e36enaT Ha ApYr HauMH 3aT0a LITO ce PaboTu 3a 4OOPO OpraHM3MpPaHa KOM-

MaKTHa KpUMMHANHA rpyna Kako 1 [la ce oTKpue uaeHTuTeToT Ha HH nuuaTta 1

HMBHATa MHBOMBMPAHOCT, NpeAnaraMe fa ce NpUMeHaT cnegHuTe nocebHu

UCTPAXKHM MepKM:

- TajHo HabsbynyBatbe,cneaete v BU3yenHO TOHCKO CHUMakbe Ha MLa M npea-
MeTM CO TeXHWUUKM cpeacTBa no un.142-6 c1.1 1.3 op 3KIM.

- [puBuAaeH (cMMynMpaH) oTKyn Ha NpeAMETH,KaKo 1 NPUBUAHO (CUMYNMPaHO)
AaBatbe NOTKYM M NPUBMAHO (CUMYNMpPaHO) NpuMatrbe NOTKYN no un.142-6
ct.1 1.4 0p 3K

- KopucTetbe Ha nMUa CO NPUKPUEH MOEGHTUTET 3a Ceneaetbe M cobuparbe Ha
nHdopMaLmm unm nogatoum no un.142-6 c1.1 1.6 oa 3KIN

Mpy NpUMeHaTa Ha NocebHMTE UCTPAXKHKU MepKM Ke BuaaT ynTpebeHu HajManky
7 ekunu co HajManky 7 BO3MNa 3apafu Clefete 1 TajHo HabrbynyBatbe.

MepkuTe Ke b1AAT JOKYMEHTMPAHU CO KOPUCTEHE Ha:

- Bupeokamepwu Mapka CoHu 1 KaHoH MuHuM [IB chopMaT

- [urutanuu dotoanapatv Mapka CoHu u dunmnc

- Munu Mun Xon-A/B LILLJ kaMepy npukpueHn Bo pauHu Topbu 1 obneka
- Bupeo BokMeHn Mapka CoHn Muum 1B chopmat

- [Ourutanum Bugeo n ayamno pekopaepu Kb 1 MEMO LIAM [1B[1

- MobunHu TeneoHu U OUrUTaNHU AMKTachOHM 3@ ayAM0 CHUMAHE

- EnekTpoHCKM ypeam 3a 6e3xuueH NpeHoc Ha BUAEO U ayano CUTHAU

- CneuujanHu Bo3una 3a JOKYMEHTUPatbe ONPeMeHU CO TeXHUUKa onpeMa
- Tume nance- BXC Bugeo pekopaepm.

MpuMeHaTa Ha HaBedeHUTE MOCebHM MCTPaXKHU MEPKM MpeAnaraMe [a 3anoyHe
Ha (oeH, Mecel, roauHa) Bo (Yac) M UCTUTe [a TpaaT YeTMPU MeCeLM.

Mo 3aBpLLIYBaHETO, OAHOCHO NPEKUHYBAETO Ha NOCEOHNUTE UCTPAXKHU MEPKM
co nocebeH u3BellTaj BegHall Ke buaeTe U3BECTEHM.

@
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neunor:
CNY)XBEHA BENELLKA
MWUHWUCTEPCTBO 3A BHATPELLHM PABOTH
MpeaMeT: OpfpxxaH paboTeH COCTaHOK

Ha peH 03.03.2010 roguHa, Bo npoctopunte Ha OOK-EBIMHT/ e oapxaH co-
CTAHOK, a BO BPCKa CO NMPMMEeHa Ha nocebHM UCTpaXKHU MepKu 3a nuuaTta:
(uMe,npe3ume) u apyru HH nuua, npu WwWTo oA KoBnerute HU Helle yKaxaHo
AeKa ce paboTtu 3a no6po opraHMsMpaHa rpynas Koja ce 3aHMMaBa CO TPaHC-
nopT, Kynonpoaax6a, npenakyBatbe v yIMYHO pacTypabe Ha HAPKOTMYHA lopra
‘XepouH’ Ha 1A YXX1BaTEHM O[] MOAPAYjeTo Ha NoBeKe rpajoBM.

Cnopep onepaTMBHMTE CO3HAHMja CO KOW pacnonaraaT Konerute, nuuata
(MMe,npe3unMe) 1 (MMe,Npe3nMe) 3a BpeMe Ha HMBHMOT Npectoj Bo KIMM ‘Mapu3oso’
nogonr nepuop 6bune uHsoneupanu Bo HT co apora ‘XepouH’ v uctute dhopmu-
pase CBOja MpeXa Ha pacTypatbe-aunepcTBO Ha OMOjHM APOrM NPETEXHO XePOUH
Bo KI[ Mpapu3oso.

o HMBHO NpeMecTyBatbe, Npu KpajoT Ha Mecel, Maj 2009 roauHa,(MMe) 1 (MMe)
3arnoyHare co UcTaTa aKTMBHOCT BO 3aTBOPOT BO (rpaj), NpM LITO OArOBOPEH 3a
HabaBKa Ha apora 6un (MMe,npesnme).

NMuueto (MMe,npe3nme) 61N 3a00MKeH 3a Mellatbe, NpenakyBate M npofaxba
Ha AporaTa Ha YNMYHM AMNepu M yxusaTenu. PacTypameTo Ha fporaTa ro
BpLLEN BO 3aTBOPOT BO (rpa/i)v BO HeroBaTa KyKa, AofieKa KOPUCTEN pasHM OT-
CYyCTBa 0f 3aTBOPOT.

HH nuueTo o ceno uctmot bun 6nmusok apyrap Ha (MMe) cnopes cosHaHujaTa
MCTMOT BUN AMPEKTHO BK/yYeH OKOMy HabaBKaTa Ha XepOUHOT M HeroBo 6p3o
pacTypatbe 0fi OCTaHaTUTe NnLLa.

HH n1ueTo XxeponHOT AMPeKTHO ro HabasyBan of (MMe,Npe3nMe) 1 ro NpofaBan
Ha Y)XMBaTeNUTe BO 3eMjaTa.
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Bo HaBepgeHaTa rpyna e u HH nuueto koj xepouHoT ro Habasysan of (MMe,npe-
31Me) M ro NpoiaBan Ha yXwuBaTenu of (rpaa), Aen of XepouHOT ro YyBas BO
HerosaTa KyKa Koja buna Ha nepudepujata ofi rpagor.
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OBPA3EL| 3A HAPE[IBA 01 0JO

OCHOBHO JABHO OBBUHUTENICTBO
3ATOHEHE HA OPTAHU3MPAH

KPUMUHATT 1 KOPYMUMJIA
KOWM BP.
Ckonje roguHa

no

MUHUCTEPCTBO 3A BHATPELUHW PABOTU
OAAEN 3A OPTAHU3NPAH KPUMUHA
CKONJE

Bp3 ocHoBa Ha un.42 ct.2 7.2 nun.142-6 c1.11.3,4 1 6 o 3aKOHOT 3@ KPMBUYHA
NoCTanka, ja u3fasaM cnefHata

HAPEQBA

CE OMNPERENYBA npuMeHa Ha nocebHa UCTpaXkHa Mepka - TajHO HabrbyayBatbe,
CNefietbe M BU3YesHO -TOHCKO CHUMatbe Ha IULa U NpeaMeTH CO TEXHUYKM Cpefi-
ctBa no un.142-6 cr.1 1.3 op 3KI, MpuBuaeH (cuMynupaH) oTKyn Ha NpeaMeTy
KaKo v MPUBMUAHO (CUMYNIMPAHO) iaBatbe MOTKYN M NPUBUAHO (CUMYNMPaHO) Npu-
Makbe noTkyn no un.142-6 cr.1 1.4 op 3KM u KopucTere Ha n1ua co NpuKpueH
WIEHTUTET 3a CNefete U cobuparbe Ha MHGOpMaLUMK 1 noaaToum o un.142-6
c1.1 1.6 op 3KIT.

- [MocebHaTa UcTpaxHa Mepka of un.142-6 cr.1 1.3 op 3KI ondhaka TajHO Ha-
OrbyayBatbe, CNefiere U BU3yeNHO-TOHCKO CHMMatbe Ha HH nuua

- [MocebHaTta uctpaxkHa Mepka of un.142-6 cr.1 1.4 op 3KI ondhaka npusmaeH
(cuMynupaH) oTkyn Ha apora oa HH nuua.

- TocebHaTa ucTpaxHa Mepka Kopuctewe Ha Mua Co NPUKPUEH UAEHTUTET
3a cnefietbe M cobuparbe Ha MHdopMaLmu M nofaToum oa un.142-6 cr.1 1.6
oa 3KIT ondaka aHraxuparbe Ha ML Co NPUKPUEH MAEHTUTET KOM Ke CcTanaTt
BO KOHTaKT co HH nuuara.
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MepKuTe fla ce NpMMeHaT Co Len aa ce oTKpue MaeHTuTeToT Ha HH nuuata u
APYrY LA KOM YUecTBYBaaT BO M3BpPLUYBake Ha KPpUBMUHOTO Aeno - Heosna-
CTEHO NPOM3BOACTBO M NyLUTakbe BO MPOMET Ha HAPKOTUUHM LPOrU, MCUXOTPOMHM
CyncTaHumu v npekypcopm o un.215 ct.3 88 co c1.1 op K3.

Mpu npuMeHaTa Ha nocebHaTa UCTPaXXHa MepKa Aa Ce KOPUCTU CneaHaTa Tex-
HWUKa onpeMa:

- Bupeo kamepu ,,Conu,, u ,KaHoH,, MuHu [1B hopmar,

- [urutanuu dotoanapatn ,Conn* u ,dunmnc’,

- Munn ,Mun Xon“ -A-B LLLIkaMepw, NpuKpreHn co pauHa Topba u obneka,
- Tume Jlance - BXC Bugeo pekopaepw,

- Bupeo BokMeHu Mapka ,,CoHM" MuHM [IB chopMar;

- [OurutanHm sugeo n ayamo pekopaepm Kb 1 MEMO LIAM 1B,

- MOBUNHM TenedOHM U AUTUTANHM AMKTAOHM 3a ayAMO CHUMAtbEe

- EnexTpoHcku ypeau 3a 6e3xnyeH NpeHoC Ha BMAEO M ayAMo CUrHan,

- CneumjanHy Bo3una 3a JOKYMEHTUPAHE ONPEMEHM CO TEXHWUUKA omnpeMa.

MpuMeHaTa Ha MepKkuTe Aa 3anoyHe of (aatym) rogmta Bo 14,00 yacor, a aa
3aBpLuK (aaTyM) roamHa Bo 14,00 vacor.

CnpoBeayBatbeTo Ha NOCEOHMTE UCTPAXKHW MEPKM fla Ce 3anpaT M Npef, UCTEKOT
Ha onpeAeneHNoT PoK, BeAHALU LITOM Ke NpecTaHaT NpUUYMHUTE Nopaau Kou ce
onpeneneHu, 0cobeHo Kora Ke ce 0TKpUE UAEHTUTETOT Ha CTOPUTENMTE, a BO
TEKOT Ha HMBHOTO CMpOBefyBae fa buLeMe KOHTUHYMPAHO WM3BECTYBAHM 3a
CUTE MepKM M aKTMBHOCTM KOM Ce Npe3eMaar.

Hapepnbata na ja u3splmn Oanenot 3a opraHuaupaH KpummuHan npu MBP Ha PM
W no fobueHnTe CO3HaHW]a Aa Ce COYMHM NocebeH M3BeLLTaj M UCTUOT A HU Ce
LOCTaBU.

OBPA3NNOXEHMUE

MBP Ha PM, LleHTpanHu nonuumckun cnyxou, Onaen 3a opraHusmpaH KpUMUHan,
poctasun npegnor CI1 6p.—— op (natym) roamHa co koj 6apa npuMeHa Ha
nocebHn UcTpaxkHu Mepku of un.142-6 ct.1 1.3,4 n 6 op 3KI1, a nopaau no-
CTOoetbe OCHOBM Ha COMHEHMeE 3a U3BPLUYBatbe Ha KpMBMUHO Aeno HeoBnacteHo




4» ‘07. SIM 01 MK.[R3] 24.02.2011 12:24 Page 44 @

44

NPOM3BOACTBO M NyLUTake BO MPOMET Ha HAPKOTUYHM APOTH, MCUXOTPOMHM Cy-
CTaHuMK 1 npekypcopu og un.215 cr.3 88 co c1.1 0p K3.

Bo npegnorot ce HaBepysa aeka MBP Ha PM - UI1C Oppen 3a opraHusmpaH
KpuMMHan - EguHuua 3a 6opba NpoTvB Heao3BoNeHa TProBuja co Apora pac-
nonara co co3HaHuja aeka HH nuua ce 3aHMMaBaaT co He03BONIEHA TProBuja
CO HAPKOTWYHA APOra - XepOMH, OAHOCHO MCTUTE CE YNIEHOBM Ha J06pO opra-
HU3MPaHa KPUMMHAMHA Fpyna, NPM LWTO I'M OANMKYBA FOfIeM CTEMeH Ha OpraHu-
3MPAHOCT BO CMMUCNA Ha NOAENeHOCT Ha 0OBPCKUTE, 3aAafleHUTe 3a4aun U
HMBHO M3BPLLYBAkbE MPY LUTO CEKOj YIeH Ha rpynaTa e 3a[0/KEeH 3a pa3/iMyHa
paboTa BO OPraHM3MpatbeTo Ha TPAHCMOPTOT, Kynonpoaax6aTa, NpenakyBarbaTa
M YNIMYHOTO pacTypatbe Ha AporaTa.

MMajKu v BO NpeABMA HaBOAWTE BO MPenJioroT 3a MpUMeHa Ha nocebHuTe
MCTPaXKHM MepKM HaofaM JeKa NoCcToM OCHOBAHO COMHEHME 3a MOCToeHe Ha
OpraHu3vpaHa KpMMUHaNHA rpyna Koja ro BpLUM KPUBMYHOTO A0 NMCUXOTPOMHM
cyncTaHumm u npekypcopm og un.215 ct.3 88 co c1.1 op K3, Haorajku peka
NPeAnoroT e OCHOBaH.

MocebHaTa ucTpaxHa Mepka of un.142-6 ct1.1 1.3 op 3K ondaka TajHO Ha-
O/byayBatbe, Cnefietbe M BU3YeNHO-TOHCKO CHUMatbe Ha HH nuua,

MocebHaTa ucTpaxkHa Mepka of un.142-6 ct.1 1.4 op 3K ondaka npusuaeH
(cuMynupaH) oTkyn Ha apora oa HH nuua.

MocebHaTa UcTpaxHa MepKa KopucTerbe Ha LA Co MPUKPUEH MOEHTUTET 3a
cnefetbe U cobuparbe Ha MHGopMaumm 1 nogatoum oa un.142-6 cr.1 1.6 op
3KIT ondhaka aHraxuparbe Ha NinLa co NPUKPUEH MAEHTUTET KOM Ke CTanaT BO
KoHTaKT co HH nuuara.

MpuMeHaTa Ha MepKkuTe Aa 3anodHe of (aatym) rogmHa Bo 14,00 yacor, a aa
3aBpLUM Ha (aaTym) roamta Bo 14,00 yacor.

Mo oTKpMBaHETO Ha MAeHTUTeTOT Ha HH nuuaTta unm apyrv nuua o opraHusu-
paHaTa rpyna, OAHOCHO MO UCTEKOT Ha POKOT OMpefesieH 3a CNpoBeyBatbe Ha
nocebHuTe UCTPaXKHU Mepku OnaenoT 3a opraHM3mMpaH KpuMuHuan npu MBP
Ha PM no OCHOBHOTO jaBHO 06BMHMTENCTBO 3a FOHEHE Ha OpraHM3MpaH Kpu-
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MWHaN U Kopynuuja Aa AocTaBu nocebeH M3BellTaj BO Koj ke buae HaBeleHo
BPEMeTO Ha 3anouyHyBake M Ha MPECTAaHOK Ha NMpMMeHaTa Ha nocebHuTe
UCTPaXXHKU Mepku, 6PO;joT Ha cnyxxbeHNUTe 1A KO I CNPOoBeAYBaNe MepKuTe,
BMAOT 1 6POjOT Ha TEXHUUKMTE CPELCTBA LWTO Ce KOPUCTEHU, BPOjoT U MAEHTH-
TETOT Ha NMUaTa ondaTeHn Co NpUMeHaTa Ha nocebHaTa UCTPaXKHA MepKa, a
BO MPWNIOT Ha NOCeOHMOT U3BELUTAj a Ce [LOCTABM M LieNIOKYNHaTa JOKYMeHTa-
uuja npubaBeHa Co NpMMeHaTa Ha nocebHaTa UCTPaXKHa MepKa.

JABEH OBBUHUTE




4» ‘07. SIM 01 MK.[R3] 24.02.2011 12:24 Page 46 %

46

OBPA3EL 3A NPENOI 0 UCTPAXEH CYIUJA

OCHOBHO JABHO OBBUHUTENICTBO
3ATOHEHE HA OPTAHU3MPAH

KPUMUHAIT U KOPYTILMIA

KOUM 6p.—

Ckonje, —-
[0
OCHOBEH CY[ CKOMJE |
- UCTPAXKEH CyaMja -
CKONMJE

Bp3 ocHoBa Ha un.42 c1.3 B.8. co un.142-r ct.1 1.3, 4 u 6 og 3KI1, nogHecysam

MPEANOI 3A U3JABAHE HAPE[IBA 3A
MPUMEHA HA CNEAHUTE NOCEBHU UCTPAXXHU MEPKU

- TajHo Hab/ynyBatbe, Cnefiere M BU3YENTHO -TOHCKO CHMMatbe Ha NnLa M
NpPeAMETH CO TeXHUUKM cpeacTsa no un.142-6 cr.1 1.3 op 3KI1,

- [MpuBMAaeH (cMMynupaH) oTKyn Ha NPeAMETH Kako 1 NPUBMAHO (CMMYNMpPaHO)
AaBatbe NOTKYM M NPUBMAHO (CUMYNMpPaHO) NpuMatrbe NOTKYN no un.142-6
ct.l1T1.40p 3KMu

- KopucTere Ha nuua Co NpUKpUeH MAEHTUTET 3a Ciefietbe U cobupatbe Ha
uHdopMaLmmM 1 nogaToum og un.142-6 c1.1 1.6 o 3KI.

3apaau obesbefyBatbe [OKa3M 3a YCMeLIHO BOfetbe Ha KPpUBMYHATA MOCTArKa
KOW Ha ApYr HAauMH He MOXaT Aa ce obesbepnat u cobepar.
MPOTUB:

1. (ume, Gpe3ume) eukaH ,,—” o} TaTKO —, MajKa —, POJieH Ha — roAnHa Bo---
, Kafie M XuBee Ha yn—

2. (ume, iipe3ume) 8UKaH ,,——" Ofl TATKO —, MajKa —, POJlEH Ha — roAMHa BO--
, Kafie M XuBee Ha yn—
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3a kou MBP Ha PM, LeHntpanuu nonuuuckn cnyxbu, Oanen 3a opraHusmpaH
KpMMMHan, noctasu npeanor nog Ca.6p.— op (matym) 3a npuMeHa Ha nocebHu
MCTPaXKHM MepKu-TajHO HabrbyayBatbe, CefeHe U BU3YETHO -TOHCKO CHUMatbe
Ha NIULIA M NPeAMEeTH CO TeXHUUKM cpeacTsa no un.142-6 ct.1 1.3 op 3K, Mpu-
BMAEH (CUMynMpaH) OTKYN Ha NPeAMETH Kako 1 MPUBUAHO (CUMYNIMPAHO) flaBatbe
NOTKYN W NPMBMAHO (CMMynNupaHo) NpuMatbe NoTkyn no un.142-6 c1.1 1.4 op
3KM u KopucTetbe Ha Nivua CO NPUKPUEH MOEHTUTET 3a Clefete u cobupatbe
Ha uHdopMaLmmn n noaaToum oa un.142-6 ct.1 1.6 op 3KI1, a nopaam noctoetve
Ha OCHOBM Ha COMHeBatbe 3a M3BpLUYBatbe Ha KPUBMUHO Aeno- HeoBnacteHo
NPOM3BOACTBO M NyLUTaHe BO NPOMET Ha HAPKOTUYHM APOTH, MCUXOTPOMHM Cyr-
CTaHUMM 1 npekypcopu oa un.215 cr.2 og K3.

MocebHaTa uctpaxHa Mepka o un.142-6 ct.1 1.3 oa 3KIT ondaka TajHO Hab-
/byflyBatbe, Clefietbe U BU3YeNHO-TOHCKO CHUMatbe Ha uuaTa (MMe, MpesuMe)

MocebHaTa ucTpaxkHa Mepka of un.142-6 ct.1 1.4 op 3K ondaka npusuaeH
(cMMynupaH) oTKyn Ha ipora oA NuuaTa (MMe, NpesuMe).

MocebHaTa UcTpaxHa Mepka KopucTerbe Ha nMUa Co NPUKPUEH MOEHTUTET 3a
cnefetbe M cobupatrbe Ha MHGopMaumm 1 nogatoum oa un.142-6 cr.1 1.6 op
3KIM ondhaka aHraxuparbe Ha NinLa Co NPUKPUEH MAEHTUTET KOM Ke CTanaT BO
KOHTAKT CO NuuaTa (MMe, npesume).

IMpy NnpuMeHaTa Ha NocebHUTE UCTPAXKHM MEPKM Ke Ce KOPUCTAT CleHMBE TexX-
HWYKM CpeacTBa:

- Bupeo kamepu ,,Conu,, u ,KaHoH,, MuHu [1B hopmar,

- [urutanuu dotoanapatu ,,Conu, u ,dunmnc,,

- Munu ,MMuH Xon,, -A-B LLLdkamepu, npukpureHmn co pauHa Topba 1 obneka,
- Tume Jlance - BXC Bugeo pekopaepw,

- Bupeo BokMeHu Mapka ,,CoHu,, MuHKM 1B hopmarT;

- [OurutanHm Bugeo n ayamo pekopaepy Kb 1 MEMO LIAM 1B/,

- MobunHu TeneoHu U OUrUTaNHU AMKTachOHM 3@ ayAM0 CHUMAHE

- EnexTpoHcKu ypeau 3a 6e3xKnyeH NpeHoC Ha BMAEO M ayAMo CUrHan,

- CneumjanHu Bo3una 3a JOKYMEHTUPAHE ONPEMEHM CO TEXHWUUKA omnpeMa.
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Hapepnbata na ja u3splmn Oanenot 3a opraHusupaH KpummuHan npu MBP Ha PM
- CeKTOp 3a cnewumjanHu UCTPAXKHU TEXHUKM, a NO AobMeHUTe CO3HaHM]a fia ce
COYMHM NocebeH M3BeLTaj M UCTUOT Aa HU Ce [OCTaBM.

Hapepnbata ce M3gaBa co BpeMeTpaete Ha NpuMeHa Ha nocebHaTa UCTpaXHa
MepKa 0 YeTupu Meceuu, 3anodHysajku og 03.03.2010 roguHa og 15,00 yacor,
3aknyyHo co 03.07.2010 roguHa go 15,00 vacot

OBPA3NNOXEHMUE

MBP Ha PM, LleHTpanHu nonuumckun cnyxbu, Onaen 3a opraHusmpaH KpUMMHan,
poctasun npegnor C[1 6p.— on (maTyM) co Koj bapa npuMeHa Ha nocebHu
MCTpaXXHM Mepku of un.142-6 c1.171.3,4 1 6 on 3K, a nopaau noctoere 0CHOBM
Ha COMHEHMe 3a M3BpLUYBake Ha KPMBMYHO Aeno HeoBnacTeHo NponsBoaCcTBO
W MyLITatbe BO MPOMET Ha HAPKOTUYHM APOTU, MCUXOTPOMHM CYNCTaHLMM U Npe-
Kypcopu o un.215 ct.3 88 co ct.1 0 K3.

Bo npegnorot ce HaBepysa aeka MBP Ha PM - UI1C Oppen 3a opraHusmpaH
KpuMuHan - EquHuua 3a 6opba NpoTve Heao3BoNeHa TProBuja co Apora pac-
rnonara co co3HaHuja feka nuuata Cnacos BaHuo 1 Knenos ToHu ce 3aHuMaBaat
CO He[103BO/IEHa TProBMja CO HAPKOTUYHA APOra - XePOMH, OJHOCHO UCTUTE Ce
uneHoBM Ha 10H6PO OpraHM3MpaHa KpUMUHaNHA rpyna, Npu WTO M OA/MKYBa
rofeM cTerneH Ha OpraHM3MPaHOCT BO CMUCNA Ha NOAAENEHOCT Ha 0OBPCKUTE,
3a/1aieH1Te 3a[1aU4 U HMBHO M3BPLUYBAHEe NPU LUTO CEKOj YNeH Ha rpynata e
3a[l0/KEH 3a pa3nMuHa paboTa BO OpraHM3MpareTo Ha TPAHCMOPTOT, Kyno-
npoaaxbata, NpenakyBataTa U YIMUHOTO pacTypatbe Ha Aporarta.

MocebHaTa ucTpaxHa Mepka of un.142-6 ct.1 1.3 op 3K ondaka TajHO Ha-
O/byayBatbe, Cnefere U BU3YeNnHO-TOHCKO CHUMatbe Ha nuuaTta (MMe, npesume)

MocebHaTa ucTpaxkHa Mepka of un.142-6 ct.1 1.4 op 3K ondaka npusuaeH
(cMMynupaH) oTKyn Ha ipora oA nuuaTa (MMe, npesuMe).

MocebHaTa UcTpaxHa Mepka KopucTerbe Ha MUa Co NPUKPUEH MOEHTUTET 3a
cnefetbe U cobupatrbe Ha MHGoOpMaumM 1 nopatoum oa un.142-6 cr.1 1.6 op
3KIM ondhaka aHraxuparbe Ha NinLa Co NPUKPUEH MAEHTUTET KOM Ke CTanaT BO
KOHTAKT CO NuuaTa (MMe, npesume).
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Hapepnbata na ja u3splmn Oanenot 3a opraHusupaH kpummuHan npu MBP Ha PM
- CeKTOp 3a cnewumjanHu UCTPAXXHU TEXHUKM, a No AobMeHUTe CO3HaHM]a [ia ce
COYMHM NocebeH M3BeLTaj M UCTUOT Aa HY Ce [OCTaBM.

Hapep6aTa ce u3aaBa co BpeMeTpaetbe Ha NpMMeHa Ha nocebHaTa UCTPaXKHa

MepKa 0[] YeTUPM MeceLly, 3anoyHyBajKu1 o (IaTyM, yac) 3aKnyyHo co (faTyM, Yac)

JABEH OBBUHUTE
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OBPA3EL 3A HAPE[IbA HA UCTPAXXEH CYIUJA

WcTpaxHuoT cyamja npu ocHoseH cyg Ckonje 1 Ckonje (MMe,npesumMe) nocra-
nyBajku no npegnorot Ha OCHOBHO jaBHO 0OBMHMTENCTBO 3a FOHetbe Ha opra-
HM3MpaH KpuMuHan 1 kopynuuja Ckonje, KOUM 6p.— op (maTyM) 3a u3naBatbe
Hapenba 3a NpuMMeHa Ha MOCeBHM UCTPaXKHU MEpKM , BP3 OCHOBA Ha un.148
ct.2 op 3KI1, Ha AeH (maTyM) ja u3paBa cnegHata

HAPEQBA

3apaau obesbefyBarbe [OKa3M 3a YCMeLIHO BOfete Ha KpUBMYHATA MOCTarKa
KOM Ha [pyr HauMH He MOXaT fAa ce obe3benat u cobepat CE OTMNPEOETYBA
MPUMEHA HA CNEAHUTE NOCEBHU UCTPAXHM MEPKM:

1. TajHo HabrbyayBatbe, Cefietbe U BU3yenHO-TOHCKO CHUMAtbe Ha LA M npea-
MeTM CO TeXHWUKM cpeacTBa o un.142-6 c1.1 1.3 op 3KIM

2. MpuBnaeH (cMMynMpaH) OTKYN Ha NpeAMeTH,KaKo 1 NPUBMAHO (CUMYyNMPaHO)
AaBatbe NOTKYM M NPUBMAHO (CUMYNMpPaHO) NpuMatkbe NOTKYN no un.142-6
ct.1 1.4 0p 3K

3. KopucTerbe Ha n1ua CO NPUKPUEH MOEHTUTET 3a Cnefere U cobupare Ha
nHdopMaLmm unm nogatoum no un.142-6 c1.1 1.6 oa 3KI.

MPOTUB:
1. Me, npe3nMe 1 reHepanum
2. IMe npe3unMe 1 reHepanuu

3a Kov NoCTojaT OCHOBM Ha COMHeBatbe JieKa BpLUAT KpUBMUHO feno Heosna-
CTEHO MPOM3BOACTBO M NyLTake BO MPOMET Ha HAPKOTUUHM LPOrH, MCUXO-
TPOMHK, CyncTaHuumM 1 npekypcopu og un.215 cr.3 8B c1.1 0 K3.

MocebHaTa ucTpaxHa Mepka of un.142-6 ct1.1 1.3 on 3K ondaka TajHO Ha-
O/byayBatbe, Criefiete U BU3yenHO-TOHCKO CHUMatbe Ha inuaTa (MMe,npesume)
3a KOM MOCTOjaT OCHOBM Ha COMHEeBake feKa BpLaT KpUBMUHO Aeno Heosna-
CTEHO MPOM3BOACTBO M NyLITatbe BO NMPOMET Ha HAPKOTUYHU APOTH, MCUXO-
TPOMHK, CyncTaHuumM 1 npekypcopu og un.215 cr.3 88 c1.1 0 K3.
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MocebHaTa ucTpaxHa Mepka of un.142-6 ct.1 1.4 on 3K ondaka MpueuaeH
(cMMynMpaH) oTKyn Ha NPeAMeTH,KaKo M NPUBMAHO (CUMYIMPAHO) AaBatbe NOTKYN
W NPUBMAHO (CUMYNMPAHO) MPUMatbe MOTKYM.

MocebHaTa ncTpaxkHa Mepka oA un.142-6 c1.1 1.6 on 3K ondhaka aHraxwuparbe
Ha /IULLA CO NPMKPUEH MAEHTUTET KOM Ke CTanaT BO KOHTAKT CO MLaTa (MMe, Npe3nMe).

Mpu npuMeHaTa Ha NOCebHUTE UCTPAXKHM MEPKM [1a Ce KOPUCTU CNefiHaTa Tex-
HWYKa onpeMa:

- Bupeo kamepu ,,Conn” u ,KaHoH” MuHu [IB chopmar,

- [urutantu dpotoanapatn ,Conn” u ,dununc”,

- Munu ,Mun Xon” -A-B LLLIkaMepw, NpuKpueHn co payHa Topba u obneka,
- Tume Jlance - BXC Bugeo pekopaepw,

- Bupeo BokMeHu Mapka ,,CoHM” MuHK [IB chopMar;

- [Ourutanum Bugeo n ayauno pekopgepm rkb 1 MEMO LIAM [1B[,

- MobunHu TeneoHu U OUrMTaNHU AUKTachOHM 3@ ayAM0 CHUMAHE

- EnexTpoHcKM ypeau 3a 6e3xKnyeH NpeHoC Ha BMAEOo M ayiMo CUrHan,

- CneumjanHu Bo3una 3a JOKYMEHTUPAHE ONPEMEHM CO TEXHWUUKA omnpeMa.

CornacHo un.149 ct.3 op 3K, oBaa Hapefnba ce u3faBa 3anoyHyBajKu of
(maTyM u yac), 3aKnyyHo co (FaTyM u yac).

CnpoBefyBatbeTo Ha NocebHMTE UCTPAXHM MEPKM f1a Ce 3amnpe M Npef UCTEKOT
Ha onpeAeneHMUoT PoK, BeAHALI LWTOM Ke NpecTaHaT NpUYMHWTE NMOPaaM Kou
LUTO Ce OnpeeneHy, a BO TEKOT Ha HUBHOTO CMPOBeayBatbe MCTPAXKHMOT Cyauja
LUTO ja M31an oBaa Hapefba fa buae KOHTUHYMPAHO U3BECTYBAH 3a CUTE MEPKM
M aKTMBHOCTM KOM Ce Npe3eMaar.

Hapepbarta aa ja usspiuim MBP Ha PM, a no obueHuTe co3HaHMja ia Ce COYMHM
nocebeH M3BeLITaj U UCTMOT [1a Ce AOCTaBM A0 UCTPAXKHMOT CyAMja LITO ja U3aan
oBaa Hapepaba.

OCHOBEH CY[1
KPUOK 6p.—(patym)

UCTPAXEH CYUJA
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OBPA3EL HA NOCEBEH U3BELUTAJ O[1 NOIULINJA MO U3AANEHU HAPE[IBA

JaBHO 06BUHUTENCTBO

Bp3 ocHoBa Ha un.142 c1.11 op 3KM (‘CnyxbeH BecHuK” 6p.15/97, 44/2002 un
74/2004) u (‘Cnyx6eH BecHuk” 6p.149/07) OnaenoT 3a opraHu3MpaH KpUMmUHaN
nogHecysa

MOCEBEH U3BELUTAJ

Bpcka: Bawa Hapenba 3a npumeHa Ha nocebHu uctpaxksu Mepku KOMM
6p.— op (natym) v Hapenba 3a npuMeHa Ha NocebHM UCTPaXKHU MepKK
UN.KPUOK 6p.—— op (matyM) og OcHoseH cyg Ckonje 1 Ckonje

Bo Bpcka co Hapenb6ata 3a npuMeHa Ha nocebHu uctpaxxHu mepku KOMM 6p.—
—- ofi (matym) u Hapepba 3a npumeHa Ha NOCEeOHM UCTPAXKHU MEPKK U
UN.KPUOK 6p.— op (natym) og OcHoseH cyn Ckonje 1 Ckonje, Be ussectysa
fieka:

Ha (maTyM), okony (4ac) BO TProBCKMOT LieHTap NoumpaH Bo (rpafi) Ha BTOpMOT
KaT BO eHO Kadpyne NULLETO CO NPUKPUEH MAEHTUTET (BO MOHATAMOLLHMOT TEKCT
NN, ce 3ano3Han co nMueTo (MMe,Npe3nMe, reHepanuu) Kafie Bofiene HeBp3aH
pa3roBop, a NoToa (MMe) My NMOHYAMN M ro NpaLlan Aanu e 3auMHTepecupaH aa
3apaboTu Hekoja Mapa Ha WTo of cTpaHa Ha JIMN My 6uno kaxaHo Aeka Toa
3aBMCM 0[] TOA KaBa paboTa e Bo Mpallatbe, a NoToa (MMe) My pekon AieKa noce-
[yBa HAPKOTMYHA APOra XepouH CO MHOTY Aobap KBANUTET M aKo e 3auHTepe-
cupaH 61 Moxxen fa My npoaaae 5 rpama no uexa og 5000,00 feHapu unm nak
no 1000,00 neHapw of rpaM.Op cTpaHa Ha JTT My 61no No3uTMBHO OAroBOPEHO
opaHocHo JIMKM ce cornacun Ha Toa, (MMe) My pekon fieka Ke ro HanywTu Kady-
neto 1 3a 30 MMHYTM @ Ce HajoaT Ha M3Ne30T oA rpadoT (rpad) Npen camaTa
6eH3unHcka nymMna no wro JIMW ocTaHan Bo kadyneTo, a IMLETO CU 3aMUHAN CO
npetnocTaska of JINNM pa ja 3eMe HapKOTMYHATa ApPOra XepPOomH.

Mo TpuecetHa MuHyTH JIMN co HerosoTo MMB ce napkupan Bo 6imM3mHa Ha
6eH3unHcKaTa nymMna ‘Mak Metpon’ noumpaHa Ha Bnes 1 u3nes og (rpaa) Bo npa-
Bell Ha (rpaa) u BO efleH MOMEHT ro 3abenexan (uMe) Kako ynpasysa co [TMB
“Mapka ‘ 60ja co perucTapcku Tabnmukm Kou bpoesuTe He ycrean Aa ru 3abe-
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nexu. MNotoa nuueto (MMe) usneron on Bo3unoTo M My pekon Ha JIMKM pa ro
CNefam o BO3WNOTO M Ha oKony 33 MeTpu o caMaTa beH3ncka NyMna Ha U3ne3oT
oA (rpan), Ha caMMOT NaT 3acTaHaN CO HEroOBOTO BO3WIIO, M3NEroN HafBop 0f
BO3WNIOTO M Ofi leCHATa CTPaHa Ha KONOBO3HaTa flieHTa npef coobpaKkaeH 3HaK
CO HaTNMC ,,3aBPLLETOK Ha 3abpaHu’ o[ 3eMjaTa NOAMIHAN eJHO NONMETUNEHCKO
nakKyBatbe BO Tonyecta copMa, npuwon ao JINMW, ofHOCHO 40 HErOBOTO BO3MNO
M My peKon ieka Tyka My ce 5 rpama xepowH, no wro JIMNK My nnatun 5.000,00
AeHapy, a NMUETO (MMe) My peKon aeka Apyr NaT Kora Ke caka Aa Kynu apora
MOXe [1a ro Hajae Bo Kadhe 6ap Bo TproBcku LieHTap.

3arope HaBeaeHoTo of cTpaHa Ha OOK CekTop 3a cneumjanHy UCTPaXKHU TeX-
HUKM M3roTeeHu ce M3sewrtaj oa JINMNU CLl 6poj—-op (naTyM) Koj ce gocTaBysa
BO Mpunor Ha [ocebHHUOT M3BeLTa;].

Co npusuaeH oTkyn 0be3beeHOTO NONMETUNEHCKO NaKyBatbe CO BKYMHO 6pyTo
TeXwuHa oa 4,37 rp. co HH npawkacta MaTepuja (cBeTno Kadbeasa 60ja) ke bupae
foctaBeHa go OaaenoT 3a KpUMMHANMUCTUUKA TEXHUKA.
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bnaropgapHoct

Oppenot 3a Bnajieetbe Ha MPaBOTO ja MCTaKHyBa CBOjaTa roneMa bnarogapHoct
[0 NMpaKTUYapuTe 3a HUBHWOT BPELieH NPUAOHEC AafieH BO MHTEpPBjyaTa CO Me-
fyHapoAHWOT ekcnepT r-fa Mapwua fe Jlac Xepac 3a BpeMe Ha Hej3MHaTa noceTa
BO 3eMjaTa:

= JosaH Mnuescku, Pakosoguten Ha Opnenot 3a opraHM3MpaH KpMMMUHAN u
Kopynuuja npu JasHoTo O6BUKTENCTBO;

= Jlnguja Hepenkosa, MNpetcepaten Ha OcHoseH cyg Ckonje 1;

= Benue NaHyeBCcKy, cyamja Ha AnenaumoHeH cya Ckonje;

= Mutko Yaskos, Pakosoguten Ha Opfen 3a opraHusupaH KpumnHan npyu MBP;

= 3opaH [nuropos, Pakosogyten Ha Cektop 3a nocebHu MCTpaxkHu Mepku npu MBP;

= ®artoH lMauyky, cyaunja Ha BpxoseH cyg;

= HeseHa Kpukoscka-ManuHkoBcKa, cyauja Ha BpxoseH cyp;

= Abaynakum Camny, cyamja Ha BpxoseH cya; u

= CrteBaH [TaBneBcku, afBoOKaT.
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AEN 2.
EBPOMNCKA MPAKTMKA
[0 NOCEBHN MCTPAXHW MEPKM

3abenewwka: HanpaseHo e pe3nMupatbe Ha NPenopakuTe Ko ce AafieH! BO OHOC
Ha npakcaTta Ha ECYI, co uen aa ce ocurypu jacHocT npu untarbeto. OpbpanuTte
npecyay ce 0b1ayBaaT Aa AaAaT 0ArOBOP Ha rMaBHUTe AnneMu Kou 6ea NocoyeHu
Of} CTPaHa Ha MaKe[LOHCKMTE BNlACTH 1, UCTO TaKa, ce 0buayBaaT Aa OAroBopaT Ha
KaKBwW 61no npobnemu kou bu ce nojasune Bo AHMHA CO NpMMeHaTa Ha MMM,

1. NPECPETHYBAME, OQHOCHO CJIEAEHE HA KOMYHUKALIUU
1.1. ECYN - C/TYYAJ KRUSLIN npotus ®PAHLUMUIA: 24 anpun 1990 ropuHa

MpecpeTHyBatbe, OAHOCHO crefietbe Ha TenedoOHCKUTE NOBULM, KOpUCTEtbEe
BO TEKOT Ha CYfietheTo

UcitipaxkeH cyguja og Cenit-ogeHc (Haute-Garonne) koj cliposegyeaue ucilipaza
3a ybucilisoitio Ha baHKap, My u3gage gea HasI0Za Ha HaYAHUKOW Ha ceKiliopoll
3a uclpazu Ha xaHgapmepujaitia eo Tynys. Co eliopuolll 0g geallia HanoZa, Ha
cnyxbeHoilio nuye My bewe HanmoXeHo ga 2o 038y4u iiesecboHol Ha OCOMHUYe-
Holo nuye - 2. JJlomuHuk Tepu, Koj 80 (ioa 8peMme xugeele 80 Tyny3. AunukaHwo
(2. KpycnuH), koj 8o tioa epeme tipecitiojyeatue Kaj 2. Tepu u liospemeHO ce cryxetue co
HezoauOL tlietechoH, bewwe CLLPAHKA 80 HEKOJTKY 0g CHUMeHUULe teslethoHCKU pa3zoeopu
u lioceBHo 80 egeH paszoeop Co HeKoe JIUe Koe My e jagU Ha He2o 0g jagHa ieneghoHCKa
2osopHuya noyupaHa eo lNepluraH. 3a 8peme Ha HUBHUO KPAlIOK pa3zoeop,
geajyaltia MU 80 3a8UeHa hopma 360pyeaa 3a gpyz ciy4aj, a He 3a c1y4ajoiti bapoH,
toltioyHo ttiue 36opysaa 3a ybucitigoitio Ha 2. AHpu ep, epabollieH eo 3naltiapHuUyatia
Gerbe d'Or eo Tynys (,Cnyujoiu- Gerbe d'Or"). [puliagHuyuitie Ha XaHgapMepujaitia
2o yaucuja 2. KpycnuH eo gomoil Ha . Tepu u 2o 3agpxaa 8o Upuilieop 80 8pcKa
co cnyyjoli bapoH. I. KpycnuH iepgewie geka e HeguUH U Hezupauue - 80 0GHOC Ha
cloMeHaluuol paszosop geka enacowl Ha CHUMKalla og CHUMeHuUWwe paseosopu
e He2os, Ho He Heeupaule 80 0GHOC Ha oclaHawuile paszosopu.

@
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MpucnyLlyBambeTO 1 OCTaHaTUTE (hOPMM Ha MPecpeTHyBatbe, ORHOCHO Cefiee
Ha Tene)OHCKHUTE pa3roBopH NpeTCcTaByBaaT CEPUO3HO Melliatbe BO MPUBATHUOT
YXMBOT M KOpecnoHAeHLMjaTa, 0AHOCHO NpenMcKaTa 1 3aToa Toa Mopa ja buge
3aCHOBAHO BO COrMIAacHOCT €O ,,3aKOHOT" KOj e ocobeHo npeuuseH. Of KnyyHo
3Hayerbe e MOCTOEHETO Ha jaCHM U ieTalHM NpaBMIa BO 0AHOC Ha CybjeKTorT,
OAHOCHO NpeaMeToT, 0c0beHO MMajKu NpeaBUA AeKa TeXHONOor1jaTa Koja e [10-
CTarHa NocTojaHo CTaHyBa Cé noBeke COpUCTULMPaAHA.

CynoT Ha HUTY efleH HauMH He ja MUHMMM3MPA BPEeAHOCTA Ha HEKONKyTe 3a-
LUTUTHM MeXaH13MM (BO AaieHMOB Cyuaj), ocobeHo noTpebaTta 3a fOHeCyBatbe
Ha 0f/1yKa O} CTPaHa Ha UCTPAXKHUOT CyAMHja, KOj €, 0THOCHO MPETCTaByBa He-
3aBMCHA CY/ICKa BNACT, NOAOLHEXHATa KOHTPONA BP3 rMaBHUTE MOJIMLMUCKMU
paKOBOAMTENM U MOXXHATa KOHTPO/IA Ha CaMMOT CyAMja of cTpaHa Ha Opaenot
3a 06BUHEeHM]ja, ogHOCHO O6BUHMTENCTBOTO, 0 CTPaHa Ha NPBOCTENEHMUTE CY-
AOBM M Of, CTPAHa Ha anenalMoHUTe CYA0BM 1 JOKOJKY MMa NoTpeba of CTpaHa
Ha KacaLMOHMOT Cy; MCKNyYyBakbeTo Ha KakBM 61no , TpuKoBu" Unu ,,UTpUHK",
KOW Ce COCTOeNe He CaMOo 0[] KOPUCTEHETO Ha CHUMAHE, OAHOCHO MPUCAYLLY-
Batbe Ha TenedOHCKMTe Pa3roBOpH, TYKY U BO CaMUTE TPUKOBH, CTaNMULM U Npo-
BOKALMM; 1 NOMKHOCTA [1a Ce NOUYUTYBA AOBEP/IMBOCTA Ha OAHOCUTE noMery
OCOMHMYEHUOT UM 06BUHETHOT M aABOKATOT.

Kako u na e, Tpeba aa ce 3abenexu, 0fIHOCHO f1a Ce NOTEHLMPa AeKa CaMo He-
KOM 0f; OBME 3ALUTUTHN MEXaHU3MMU Ce eKCNNMLMUTHO HaBeileHHU BO UIEHOBUTE
81,151 1 152 oz 3aKoHOT 3a KpuBMUHa NocTanka. (...) [pea cé, 10 0BOj MOMEHT,
CMCTEMOT He e BO MOXXHOCT [la 06e36eau COOfIBETHM 3aLUTUTHU MeXaHU3MM MPO-
TMB Pa3NUUHKUTE MOXHM 3n0ynoTpedbu. Ha npuMep; KaTeropuute Ha nyre, Kou
Ce O[ArOBOPHM 3a BpLUEHE Ha NPUCNYILYBaHETO Ha TenedoHUTE CO CYACKa Ha-
peaba u npupoaarta, 0AHOCHO KapaKTepoT Ha KPMBMUHUTE [eNa WTO MOXKaT
Aa Npou3nesar of TakBaTa Hapeaba HuKafe He ce aeduHUpanu. HUWTO He ro
06Bp3yBa CyaujaTa 4a YTBPAM OrpHUUYBatbe Ha BpeMeTpaeeTo Ha npucny-
wyBareTo Ha TenedoHoT. CMUHO Ha 0Ba, He e NpeLM3MupaHa NocTankara 3a
COCTaBYBatbe, O[HOCHO NULIYBatbe Ha U3BELUTAUTE KOU MM COApXKAT npecpeT-
HaTUTe, OAHOCHO CHUMEHUTE pa3roBOpH; MepK1Te Ha NpeTnasNMBOCT KoM Tpeba
Aa bupat npeseMeHH 3a ;a MOXKAT CHUMKMTe fla buaaT npeHeceHU HeonpeHH
M BO LLe/IOCT 3a MOXXHa MHCMEKUMja Of, CTpaHa Ha cyaMjaTa (Koj TELKO MoXe
3 ro noTBpaM 6pojoT 1 BpeMeTpaeHeTo, 0AHOCHO A0MKMHATA HA OPUrMHANHKTE
CHWMKM LITO BM/e HaNpaBeHM Ha NKLLE MECTO) M O, CTpaHa Ha ofbpaHaTa; v BO
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OHME OKOMHOCTU KOTa CHUMKMTE MOXXaT MM Mopa Aa buaat usbpuwanu unm
neHTUTE MOpa Aa buaaTt yHMWTeHU, 0c06eHO BO OHME CNyyau Kafe WTo 06Bu-
HeTUOT 6un ocnoboaeH o CTpaHa Ha UCTPAXKHKOT Cyauja unm 6un ocnobopeH
0f CTpaHa Ha cyaoT. MHdopMaumuTe WwTo bea obesbeneHn o cTpaHa Ha Bia-
[laTa BO MOrNe/ Ha OBMeE Pa3/IMUHM Mpalliatba, BO Hajaobap cyyaj NoKaxysaaT
NocToere Ha MpaKca, OAHOCHO HauWH Ha NoCTanyBatbe, HO TOA MPETCTaByBa
npakca, 0AHOCHO HauMH Ha NoCTanyBatbe Ha KOj My HeAoCTMra HeonxopHaTa
3aKOHCKa KOHTpPO/a, BO OTCYCTBO Ha 3aKOHOAABCTBO MM CYACKa NpaKca.

HakpaTko Ka)aHo, paHLYyCKOTO 3aKOHOaBCTBO, MULIAHO MM HEMMILAHO, He
o NOCoYYBa CO Pa3yMHa jaCHOCT OMCEroT M HAUMHOT Ha KOPUCTEHE Ha pene-
BAHTHUTE, OAHOCHO BaXKHWUTE AMCKPELIMOHM NpaBa KoM MM Ce IOBEPEHM Ha jaB-
HuTe BnacTu. OBa ywwTe noBeke belue TOYHO BO BPEMETO Ha AaeHUOT CNyYaj,
Taka WTo r. KpycnuH He ro yxuBalle HATY MMHUMAHUOT CTEMEH Ha 3alTUTa,
KOj MM CneayBa Ha rpafaHuTe BO COMMACHOCT CO MPUHLMMOT Ha BNafieete Ha
NPaBOTO BO €IHO AEeMOKPATCKO OMWTECTBO (BMAETE ja NpecyaaTa BO CNyyajoT
ManoyH (Malone). 3aToa Bo 0BOj cyyaj MMano nospena Ha uneH 8 (un.8) op
KoHBeHuujaTa.

HeolixogeH Keanultiel Ha 3aKOHCKALQ PaMKQ Koja ce ogHecyaa Ha tpecpelliHysq-
+bellio, 0gHOCHO Ciegerellio Ha KomyHukayuudle. Ce YuHU geka MakegoHcKuol 3a-
KOH 3 C/legerbe Ha KOMyHUKayuUlle e coogaellieH co cliaHgapguilie Ha Espodckatllia
YHUja.

1.2, ECMIM-C/YYAJOT DOERGA npotus XOJTAHOWJA - 27 anpun 2004 roguHa

CHuMatbe M uyBatbe, ORHOCHO CKNaupatbe Ha TeneOHCKUTe pa3roBopM Ha
3aTBOpPEHO /iuLLe Of} CTPaHa Ha 3aTBOPCKMTE BIACTH; KOPUCTEHbE Ha THe pasro-
BOPM KaKoO f10Ka3 3a a Fo 0CyAaT IMLLETO 3a ApYro KPUBMUHO Aeno

Bo 1995 ZoguHa ce liojasu coMHeHue gexa alnuxkaHiol (2. loepéa), koj eo Wioa
8peMe U3gpiKysaule 3allieopcKa Ka3Ha 8o KasHeHo-liolpasHalla yciliaHosa Mapeej
80 JleyeapgeH, bun emewaH 8o gasarellio Ha JIXKHA enlechoHcKa gojasa go do-
Juyujatta eo JleysapgeH geka Wipojya tocoyeHU U UMeHysaHU 3ailieopeHuyu na-
Hupaall ga usbezaaili 0g 3aiisopolli Co 3eMarbe Ha 3anoxHuUyU. [otlioa, co yen
ga ce ocuzypu pegoil, Mupoill u cuzypHocitia, 0gHoCHO be3begHoclia 80 Kas3HeHo-
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liolipasHailia yciiaHoea, lienlehoHCKUle pa3zosopu Ha aluKaHWoWw bune dpu-
CNYWYBAHU U CHUMAHU Ha NieHita. Ogue CHUMEHU pa3zoeopu ce 4yeaaq, 3a ga UM
0803MoXalll Ha enacitiutie ga yliepgaili - goKonKy bu ce dojasuna HoeiopHO
takea cuiliyayuja - ganu alinukaHtiol 6un ekyyeH 8o gasare Ha gpyau NAXKHU
teneghoHcku gojasu. Ha 3 okitiomepu 1995 ZoguHa, kako pesynitail Ha gellioHa-
yuja Ha exclino3usHa Hatpasa tociiageHa 80 Hej3UHOWO 803uso, Zoctoéata X -
liopaHewHa lapliHepka Ha alinukaHiolti - ce 3gobuna co necHu lospegu. Bo
MOMeHloll KoZa ce ciyyurna ekciionosujaitia, allukaHWom cé ywitie bun 8o 3a-
eop. Mocitioene comHeHuja geka {ioj bun emewaH 8o bombawKuoll Halag u 3a-
tioa gpxxasHuoill jaseH obeuHuitien (landelijk officier van justitie) Hapegun cHu-
MeHulie (tielechoHCKU pa3zogopu Ha allukaHiol ga U ciiaHall goctalHu Ha
KpUMUHanuciuuykatua ucitipaza koja buna tipe3eMeHa 80 0GHOC Ha eKcllo3ujailia
Ha bomba, ogHocHo bombawKuoll Haliag. PezuoHanHuoll cyg eo Xapmiem 2o ocygun
alnuKaHitol 3a 3aKaHa co ybucilieo U 3a egHO 0b8UHEHUE 3a UMaMa, gogeKa 20
ocnobogus og ocliaHalliutie 0b8UHEHUja U 20 0CYgUIT Ha geezogulLHa 3altieopcKa
Ka3Ha. Kanbailia Ha alnuKaHtol geKa Hezoauilie teneghoHCKU paszosopu buse
He3aKOHCKU CHUMeHU buna otippnieHa u tpecygaitia buna loilispgeHa 0g clupaHa
Ha AlienayuoHuoll cyg (gerechtshof) u og ciipaHa Ha BpxoeHuoil cyg.

CypmoTt 3abenexan geka MOXHOCTA 3a B/IaCTUTE Ha Ka3HeHO-NoNpaBHaTa UH-
CTUTYLMja fia IM C/leaT M fa ' CHUMaaT TenledhOHCKUTe pa3roBopy Ha 3aTBo-
peHUUMTE UM e fafieHa CO LMPKYNapHOTO u3BecTyBame 6poj 1183/379 op 1
anpun 1980 ropuHa. Bo oBa UMpKynapHO u3BecTyBatbe b1No HaBeJeHO AeKa
NOMaTaMOLIHW, OHOCHO AOMONHUTENHM MPABM/A BO OAHOC Ha HAYMHOT Ha KOj
COAPXMHATA 0 TaKBMTE Pa3roBOpu Ke ce Habibyaysa Ke 6uaaT yTBpAEHM BO
30MpKa Ha BHaTpeLWHM NpaBuna Wto Tpebano fa bupat nponuwaHu 3a cekoja
Ka3HeHo-NonpasHa ycTaHoBa. Bo oBue npasuna 61no U3puyHO HaBegHO Aeka
TaKBMTE CHUMEHM pasrosopu Tpebano ga 6upat M3bpuwaHM BefHaW WTOM
wedoT Ha cnyx6aTta 3a 06e3bepyBatbe Ha Ka3HeHO-MONPaBHATa YCTaHOBA KU
HeroBMOT/Hej3MHMOT 3aMeHMK Ke ru npecnywaar.

Bo pnapeHuos cnydaj, BpxoBHuoT cya TBpAen aeka obBpckata 3a 6puwietbe,
Koja 6una gecduHMpaHa co norope cnoMeHaTUTe BHaTpeLUHM NpaBuAa, Tpebano
Aa ce NPOTONIKYBa Ha HAUMH fleKa CHUIMEHUTe pa3roBopu ke buaat n3bpuiwanm
BeJHaLL LUTOM OMACHOCTA Koja Npousnersia o CHUMeH1Te pa3roBopH, Ke npe-
CTaHesa Aa NOCTOM.
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Kako 1 fia e, hpasaTa ,,BO COrIACHOCT CO 3aKOHOT" HaBeyBa Ha NOCTOEHE Ha
YCNOBM KOM 0aT NOJaNeKy 0/ NOCTOEHEeTO Ha 3aKOHCKa OCHOBa BO A0OMALLHOTO
3aKOHOAABCTBO M H6apaaT 3aKOHCKaTa OCHOBA fa buae ,AocTanHa“u ,npep-
Buanmea“. OapefeHo Npasuno e ,NPeABUANMBO" AOKONKY € hopMYyNMpaHo co
[0BO/HA NPELM3HOCT ja My OBO3MOXM Ha 3aCerHaToTO JIMLe - aKo Toa e Mo-
TpebHO M CO COO/IBETEH COBET - [1a FO PETYIMPa HETOBOTO OfHECYBAHHE.

CynoT yTBpAMN AeKa Ha NpaBuaTa KoM ce NpeAMeT, 0JHOCHO Ce 0CMOPEeH! BO
AACHUOB C/lyyaj UM He,OCTUIA M jJaCHOCT U AETANIHOCT, U [ieKa HUTY LiUPKY-
napHoTO M3BecTyBatbe 6poj 1183/379, HUTY BHATpeLLHWTe NpaBuNa Ha Ka3HEHO-
nonpaBHaTa yCTaHOBa - MapBej, 1aBaaT KakBK B0 NPEeLM3HM HACOKM BO OAHOC
Ha OKOJIHOCTUTE NOJ, KoM TeneOHCKUTE pa3roBopH Ha 3aTBOPEHULUTE MOXKAT
Aa 6bupar HabsbyAyBaHM, CHUMaHM M 3aUyBaHM O} CTPaHa Ha HafIeXXHUTE BNa-
CTM Ha Ka3HeHo-NonpaBHaTa YCTaHOBA WM/IM, NaK, BO Nornief Ha NoCTankute
Kou Tpeba fa 6upat nountyBaHu. 3a 0Ba MOXe a NOCBEAOYM (DAKTOT AeKa
[OMALLHM1TE CYA0BM o NPOTO/KYBaa BaXXeUKOTO BHATPELLHO NPaBMO0 OTH ,NieH-
TUTe He Tpeba aa dbuaat 3apxaHu 1 [Mopa)] BeiHal aa 6uaaT u3bpuwanu” Ha
HAYMH LITO CHUMKMUTE 0[] NPECPETHATUTE, OAHOCHO NPUCYLLIYBaHUTE TeNnedoH-
CKM pa3roBopu MOXaT Aa buaaT 3afp)KaHu cé foJeKa NOCToM OMacHOCTa Koja
NpoM3neryBa ofj CHUIMKMTE, LUTO BO Aa[leHMOB CNyYyaj AOCTUIHA Nepuos Noaonr
Ofi OCYM MeceLy.

Mako, Cypot npudaka, MMajku ru npeasup BoobuuaeHuTe u pasyMHuTe bapata
Ha 3aTBOPCKaTa Ka3Ha, fieKa MoXebu ke bupe HeonxopHo fa ce HabwypyBaaT
KOHTaKTUTE Ha 3aTBOPEHULMUTE CO HaABOPELUHUOT CBET, BKNY4YBajKM I'1 U Te-
nedpoHckute KoHTaKTH, Cya0T He Haola [ieka Ha NpaBunaTa Kou ce npeaMer
BO [1a[leHMOB CMlyyaj MOXe [1a Ce rNe/ia KaKo Ha [OBOJIHO jaCHM U feTalHU, Of-
HOCHO MCLPMHM 33 0BO3MOXXYBakbe Ha COO/ABETHA 3alUTUTA O/ HEOCHOBAHOTO
Meluatbe 0, CTpaHa Ha BAaCTUTE BO MPaBaTa Ha anjMKaHTOT BO Mornes Ha He-
FOBMOT MPMBATEH XMBOT M KOPECMOHAEHLM]ja, OAHOCHO KOMYHMKaLMja.

Kako pe3ynTaT Ha Toa, MellareTo Koe belle npeMeT Ha XanbaTa He bele ,BO
COrMACHOCT CO 3aKOHOT“ KaKo LITO TOa e MPOMMILIAHO o[} CTPaHa Ha BTOPUOT
CTaB Ha uneH 8 1 3aToa MMallle NoBpe/a Ha oBaa oapeaba. Bo oBme okonHocTH,
He Gelue NoTpebHO fja ce HanpaBu UCMIMTYBatbe Ha HEOMXOAHOCTA Ha MeLLaHETO.

3akoHoll tipeba ga 0803MOXU gOBONHA 3aLUIUA 0g CaMO80Ueo Ha enactuulLe.
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1.3. ECUMN - CNYYAJOT CRAXI npotus UTANIUJA - 17 jynu 2003 roguHa

ObjaByBate Ha pasroBopute Kou 6une CHUMeHM BO paMKuTe, OAHOCHO 3a
BpeMe Ha KpMMMHANUCTUUKATA UCTPara BO MeUyMUTE, OAHOCHO BO AHEBHUOT
nevart

Alinukaritiol 6un tpemuep Ha Miuanuja og 1983 go 1987 zoguHa. lNociuailkuie
Ha KoU ce ogHecyea oeaa alukayuja bune gen og KpueuyHaitia lociualka Go-
KpeHallia og citipaHa Ha KaHyenapujaitia Ha JaeHollio obeuHuilienciteo o Mu-
JIaHO, 3a 8peMe Ha aKaHapeyeHailia Kamiara ,, yucliu paye” (mani pulite).

Cynot 3abnexan geka BO JaAeHMOB CNyyaj HEKOMU Of, pa3roBopuTe Kou bune
o6jaBeHu Bo nevaToT 6une UCKNYUMBO Of NPUBATEH KapakTep. Tve ce oaHe-
CyBasie Ha OIHOCHTE Ha an/IMKAHTOT M HeroBaTa XXeHa CO afjBOKaT, NopaHeLueH
Konera, MONUTUYKM MOAAPXKYBAY M conpyraTa Ha r. bepnyckonu. HuHaTa co-
APXXMHA UMaNa MHOTY Mafa MM BOONLITO HeMana HUKAKBa BPCKa CO KPUBMY-
HuTe obBMHEHHMja Kou bune nogHeceHn NpoTuB annuKaHToT. OBa He BunoO
ocropeHo of cTpaHa Ha Bnapara.

Cnopep MUCNEHETO Ha CYAO0T, HUBHOTO objaByBatbe BO MeiMyMUTE, OHOCHO
BO NevaToT He 6MNo BO CKNafg CO HEOANIOXHUTE COLMjaNIHU, OQHOCHO OMLuTe-
cTBeHM noTpebu. 3aT0a, MewwaeTo BO NpaBaTa Ha aMIMKAHTOT CNopep, YieH
8 § 1 op, KoHseHuujaTa He 6MN0 NPONOPLMOHANHO CO 3aKOHCKUTE LieNu Kou
MO)Xefie ia ce OCTBApaT M KaKo Moc/ieAuLa Ha Toa ,He 6uno HeonxopHo BO
€AHO [,eMOKPaTCKO OMNWTeCTBO" BO paMKMTe Ha 3HaueHheTo Ha BTOPUOT CTaB
op oBaa ogpepnba.

Bo Baksu okonHocti, CyaoT [OHeN 3aKny4yoK Aeka OTKpUBaHbEeTO, OAHOCHO
obenopeHyBaeTo Ha pasroBopuTe NpeKy MeguyMuTe He NpeTcTaByBa AM-
peKTHa nociiegmua of NocTankuTe oA CTpaHa Ha JaBHWOT 06BUHUTEN, TYKY
AeKa HajepojaTHo 6Mno npeausMUKaHoO o NowWwoTo paboTetbe Ha perucTapor,
OAHOCHO apXuBaTa M1 6Mno NpeauUsBMKaHO Of CTpaHa Ha MeiyMUTE KOM ja
pobune coppMHaTa Ha pa3roBopuTe 0f HeKoja Of CTPAHKMTE BO NOCTankKaTa
UMY Off HUBHUTE aiBOKATH.

Kako 1 pa e, Cynot notceTyBa feKa KfydHaTa Lien Ha YneH 8 e fa ro 3awtuTu
NoeaMHeL,0T 0 HEOCHOBAHM MeLlaka Off CTPaHa Ha jaBHUTE BNACTH, TOA eHO-



Jr ‘07. SIM 01 MK.[R3] 24.02.2011 12:24 Page 61 @

MNOCEBHN UCTPAXHM MEPKM - DOMALLIHA M MEF'YHAPOIHA MPAKTMKA 61

CTABHO He ja MPMHyAyBa Ap)KaBaTa [a Ce BO3APXM 0 BaKOB BU[ Ha Mellake:
KaKo 4OMO/HeHWe Ha 0Baa HeraTMBHa 06BpCKa, MOXe [1a MMa M Hepa3aeNuBH,
0 HOCHO HeO4BOMBM NO3UTUBHM 0OBPCKM BO NOrnep Ha NOYMTYBAHLETO Ha NPH-
BaTHMOT XXMBOT (BMAaeTe Botta Upoitius Mitianuja). 3aToa, CynoT Mopa Aa ce ocu-
Ypy Banu HauMOHANIHMTE BNACTU M'M Npe3eMasie HeONXOAHUTE YeKOPH i OCH-
rypaar eeKTMBHa 3alITMTA Ha NPABOTO HAa aN/IMKAHTOT Ha NOYMTYBaHe Ha
HeroBMOT NPUBaTEH XMBOT U KOPECNOHAEHLMja, OAHOCHO KOMYHUKaLMja ( BU-
nete mutatis mutandis, Guerra u gpyzuilie tpoitiug Mitianuja). Bo 0Boj KOHTeEKCT,
CynoT cMeTa fieka COOABeTHUTE 3alITUTHM MeXaHu3Mu Tpeba pa bupat po-
CTaMHM 3a fa cnpeyat BakBo obenogeHysate Ha MH(popMaLUM of NpUBaTEH
KapakTep, 3aT0a LUTO TOa MOXe Ja He buae BO COrNMAacHOCT CO rapaHLMmTe Kou
ce nponuiiaHu Bo uneH 8 oa KoHseHuujaTa (BuaeTe mutatis mutandis Z poitiue
®uHcka). MoHaTaMy, BO OHWe Cllyyau Kora Ke ce C/lyum BakoB BU[, Ha OTKPUBAtbE,
0AHOCHO obenofieHyBatbe, NO3UTMBHATA 0OBPCKA KoOja € HEOABOMB, OLHOCHO
Hepa3nenvs aen of eeKTMBHOTO NMOYMTYBatbE HA NMPMBATHUOT XMBOT NOCOYYBa
obBpcKa 3a cnpoBefyBate Ha epeKTUBHA UCTpara co LeN fa ce UCNpaBy pa-
6oTaTa, 0AHOCHO HaCTaHaTaTa CUTYaLMja 10 OHOj CTeNeH A0 KOj TOa e MOXHO.

Bo napeHnos cnyyaj, CynoTt noTceTyBa fieka ce cnyunno objaByBarbe, 0[HOCHO
obenoneHyBatbe Ha MHOPMALIMK 0 NPUBATEH KApPaKTEP, HELTO LITO HE € BO
cornacHoct co uneH 8 on KoHeeHumjaTa. [ocouyBa aeka 0TKaKo NpenuckuTe,
OAHOCHO CTeHorpaMuTe bune IeNoHMPaHN BO PErcTapoT, 0JHOCHO apXMBaTa,
BNACTMTe He ycneane Aa ja MCNONHAT cBojaTa 06BpcKa Aa obesbepat curypHo
yyBatbe, CO Liefl Ja FO OCMrypaaT NPaBOTO Ha anMKAHTOT 3a MOYMTYBatbe Ha
HeroBMoT npwmeaTeH XwmBoT. McTo Taka, CynoT 3abenexysa Aeka BO AafeHNOB
CnyJaj He u3rnefa feka 6una cnposeaeHa epeKTUBHA UCTpara, €O Lien aa ce
OTKpMjaT OKONHOCTHTE NOA KOM HOBUHApUTE UMane NPUCTaN A0 CTeHOrpaMuTe
0f1 pa3roBopu1Te Ha anN/IMKAHTOT, U JOKONKY € HEOMXOAHO, Aia C€ CAaHKLIMOHUPAAT
nMuaTa Kou bune oaroBopHU 3a HacTaHaTUTE HedocTaTouM. BeylwHOCT, Kako
nocneamua Ha HUBHUOT Heycrnex Aa OTBOpaT, OAHOCHO Aia MOKPeHaT echeKTUBHMU
MCTparu Bo 0AHOC Ha OBMWe Mpallakba, UTANIMjaHCKUTE BIaCTU He 6ea Bo No3u-
LMja Aa ja MCMONHAT CBOjaTa anTepHaTMBHa 06BpPCKa, OAHOCHO Aa AajAarT Be-
poaocTojHo objacHyBate 3a Toa Kako NpUBaTHUTE KOMYHUKALUK, OQHOCHO
pa3roBopy Ha anAMKAHTOT 6usie NywWwTeHU BO AOMEHOT Ha jaBHOCTA.

3at0a, CyoT cMeTa ieKa Ty)KeHaTa ApXKaBa He ja UCMOMHMNA Hej3uHaTa 06BpCKa
[ia FO OCUrypy NPABOTO Ha arn/IMKaHTOT 3a MOYMTYBakbe Ha HErOBMOT NpUBaTEH
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YKMBOT M KOPEeCMOoHAEeHUMja, 0AHOCHO KOMYHMKauuja. OTTyka Aowno Ao nospeaa
Ha uneH 8 op KoHBeHuMjaTa.

HayuoHanHulte snacitiu tpeba ga obesbegailll cuzypHO, 0GHOCHO be36egHO Yysarbe
Ha Malliepujanultie Kou ce cobpaHu 8o teKol Ha ucttipazatlia. EgeH og lpobnemuitie
Koj bewe cliomeHalll 0g clpaHa Ha MakegoHcKuUle obauHuenu beue 8o epcKa
co [TVIM kou ce ogHecysaalll Ha ,,gosepnuaultie logattioyu” unu ,knacugpuyupaHudie
togattioyu’, eo llldaHuja u ®paHyuja mallepujanultie/ neHiuuilie ce dog clupoia
KOHIUpPOMa Ha cyqujaltia Koj 0gayyyaa, 80 COZIACHOCI CO 3aKOH, KOZa e 3agO/Ku-
enHo ga ce objasalll, 0gHOCHO ga ce obenogeHalll UHopmayuulte Kou ce bulliHu
3a CAyyajolll U Koza CUpollluBHO Ha UpeluXogHOLO, HeKoU 0g CHUMEeHUe pa3zosopu
wtio enujaall 8p3 tpasallia Ha pelliu uya He Moxall ga bugalli objageHu, 0gHo-
CHO obenogeHellu.

1.4. ECYIT - KHAN MNpotns OBEANUHETOTO KPAJICTBO 12 Maj 2000 roauta

TajHO CHMMatbe Ha pa3roBopMTe O CTPaHa Ha NONMLMjaTa; KOPUCTeHe Ha f0-
Ka3u 3a BpeMe Ha KpUBMYHOTO Cyfietbe, O{HOCHO MOCTankKaTa, Kou ce cobpaHm
co noepeaa Ha KoHBeHuujaTa

Ha 12 jaHyapu 1993 ZoguHa uHcanuparellio, 0gHOCHO Uociliasysarellio Ha Ha-
lpaea 3a dpucnywysare 8o tipocitiopuuilie Ha B., buno ogobpeHo og cilipaHa Ha
HayanHuko Ha donuyujaiia Ha JyxeH Jopkwiup, 8p3 ocHoea Ha ioa geka buso
MaJIKy eepojalliHo ollil KOHB8eHYUOHAHUle Meltiogu Ha Habrbygysarse, 0GHOCHO
cregere Ke obesbegerne gokas geka {tioj ce 3aHUMasan co ipelipogaxba Ha Hap-
KollluyHa gpoéa. Hullly Moxxeno ga ce o4eKysa HUllly, UaK, MOXesno ga ce pegaugu
geKa alinukaHiiol (2. Kak) ke éu Goceitien Gpocitopuuttie. Huly B., Huity adinu-
KaHioW He bune ceecHu 3a lpucycitieollio Ha olpeMmailia 3a ayguocsiegere, 0g-
HOCHO Hag30p Koja buna uHciianupaHa og cltipaHa Ha tonuyujaita. Co Gomow
Ha eakaullie cpegcilisa, 0gHOCHO HA 8akaallia oupema Uonuyujaita ce clieKHana
CO CHUMKQ Ha pa3zoeop, 3a 8peme Ha Koj alnukaHoW UpusHan geka 6un
CUWPaHKa, 0GHOCHO YYeCHUK 80 Y8030 Ha HaPKOWUYHA gpoéa og clipaHa Ha H.,
Ha 17 cetiuemapu 1992 zoguHa. Cygetrbellio ce ogpxkano 8o gekemepu 1993 ZoguHa.
AunukaHiol ce u3jacHun ,,geKa He e suHogeH". AlUnukaHLoW Upu3sHan geka ce
Haoéa, 0gHOCHO otliu bun tpucyitieH Ha docodeHailia agpeca 6o Lllegpung u geka
Hezoeuoll Znac bun egeH og znacosullie witio bune Ha cHumKaita. Og ume Ha
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KpyHaitia, ogHocHo og Bnagaitia 6uso fpusHaeHo geka uHclianupareio Ha Ha-
lpaeaita 3a Gpucnywyeare 6uno HallpageHo co HeoenacilieHo Hagnezyeare Ha
lipusaitiHa colicitieeHocil u oiuu pu ioa buse lpegu3suKaHU ogpegeHu owitie-
wysara Ha umoliliot. BegHauw to osq, cygujatlia ogpxxan pacipasa, 0GHOCHO CO-
cywyeare 80 8pcka co voir dire (liogHecoyu 80 0gHOC Ha WOYKa 0g 3aKOHOW be3
lpucycitieo Ha lopoiua) co dpucpailinueocilia KAKO gokas Ha paszosopoili Koj bun
CHUMeH Ha neHitialtia. KpyHailia, ogHocHo Bnagailia ce coznacuna geka 6e3 aa
CHUMKa Hemana ciyyaj potiue atnukaHow. Cyqujatia Upecygus, 0gHOCHO go-
Hen 0g/yKa geka gokasuilie ce dpucpaitinueu. Ha 14 mapiti 1994 zoguHa alinukaH-
ol 6un ocygeH Ha puzoguliHa 3ailisopcka KasHa. AlenayuoHuoll cyg u Jlo-
Mol Ha JTopgosudtie Zu ollihnune, 0GHOCHO 2u ogbuse xanbudtie Ha alMUKAHTOW.

Kako npatatbe Ha npuHumn, CyaoT HeMa ynora fia ofipeayBa Aanu oapefeHu
BMOOBM Ha [OKa3M — Ha NpUMep, [OKA3M CTEKHATU Ha HE3aKOHCKM HauMH -
MOXaT Aa 6uaat npudaTaMBKU UM [anM HaBUCTMHA anIMKAHTOT OMN BUHOBEH
unu He. Mpalwareto Koe Mopa Aa buae ofroBopeHo e fanu nocTankata Bo Le-
NOCT, BKNyYyBajKu IO M HAUMHOT Ha Koj bun npubaseH nokasot, buna dep, oa-
HoCHo npaBuyHa. OBa ondaka pasrnefyBare Ha ,He3aKOHUTOCTa" BO JaieHNOB
CNyyaj, ¥ BO OHWe Cyyau Kaje WTOo CO NoBpefaTa Ha Apyro npaso Ha KoHBeH-
LiMjaTa e 3acerHaTta npmMpojaTa, OAHOCHO KAapaKTepOT Ha yTBpeHaTa NoBpe/a.

Cypnot 3abenexyBa [JeKa MHCTaNMpabeTo Ha Hamnpasa 3a NpUCyLWYBake U
CHMMaHETO Ha pa3roBopuTe Ha AalIMKAHTOT He 6une He3aKOHCKM, BO CMUC/IA
AeKa He 6une Bo CNPOTMBHOCT Ha AOMALIHOTO KPMBMYHO NpaBo (...) OcBeH T0a,
KaKo WTo 610 MCTAKHATO BO MPOJOMKEHUE, HE MOCTOENO HULITO WTO 6u1 no-
COUMNO AeKa NpW MHCTANMPAHETO Ha HanpaBaTa NonuuMjaTa NocTanuia no-
MHaKY OCBEH BO COrMACHOCT CO ynaTcTBaTa Ha KaHuenapujaTa 3a AoMallHa
6e3benHoct. Bo npofonxeHue, Kako WTo yTBpAMn [loMOT Ha NTopAoBUTE, NpH-
3HaHWjaTa AafeHn o[ CTPaHa Ha anMKaHTOT 3a BPEME Ha HErOBMOT Pa3roBop
co B., bune HanpaBeHu [,06poBONHO, 6e3 NocToere Ha KakBo 6UNO MecTetbe,
OAHOCHO CTanuua U anauKaHTOT He 6K NOTTMKHAT Ha HMKAKOB HauMH 3a [Ja
Aane TakeM Npu3HaHuja. ,HesakoHuTOCTa" Nopaau Koja BO fafieHNOB Ciyyaj
e nopHeceHa Xanba ce ofHecyBa UCKNYuMBO Ha ¢haKTOT feKa He NoCcToeno
3aKOHCKO OBNACTYyBakbe 3a MeLuatbe BO NPABOTO Ha anIMKAHTOT 33 NOYUTYBatE
Ha NPUBATHMOT XXMBOT M [leKa COrNACHO CO Toa, TAKBOTO Mellatbe ,He 61no Bo
COrNACcHOCT CO 3aKOHOT", Ha HAUMH Ha Koj Taa pa3sa ce TO/KyBa Of CTPaHa Ha
uneH 8§ 2 op KoHBeHuMjaTa.
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LleHTpanHOoTO NpaLlatbe BO LafieHWOB CNlyya;j € Toa Aanu nocTankaTa BO Lenoct
6una npasnyHa, ogHocHo dep. Co nocebeH ocBPT Ha NpudaKarbeTo Ha ocro-
peHaTa cHuMKa, CyfoT 3abenexyBa ieka anjMKaHTOT UMan AOBOMIHO MOXXHOCTH
Aa I'M OCMOPU M Hej3UHATa aBTEHTMYHOCT U fa FO OCNOPU KOPUCTEHETO Ha
cHMMKarta. Toj He ja ocnopun Hej3MHATa aBTEHTUUHOCT, TYKY TOj FO OCMOpU
Hej3MHOTO KopucTetbe npep, voir dire u NoBTOpHO Npef AnenauMoHUOT CYA U
npep [loMoT Ha nopposute. CynoT NocouyBa feka Ha CeKoe HUBO Ha HafNex-
HOCT JOMALLH1TE CY[0BM o MPOLEeHM/Ee eheKToT LWTO Fo UMaNo NpucaKarbeTo
Ha [OoKa3uTe BP3 NPaBMYHOCTA Ha CyAeHeTo, CO Toa WTO ro nocoyunne Aenot
78 op, PACE (jaBeH npucTan 1o eneKTpoHCKMTE loCcKheja Ha CyaoT) U Cy0BuTe,
UCTO TaKa, Ce OCBpHane, OAHOCHO OMCKYTUpane, noMery ApyroTo U 3a Hesa-
KOHCKaTa OCHOBa Ha HabsbyayBakeTo, 0AHOCHO clefiereTo. PaKToT feKa aniu-
KAHTOT [OXXMBEN HeycrneX Ha CeKoj YeKop, OAHOCHO Ha ceKoe HWMBO Of Mo-
CTanKaTa He NpaBM HUKAKBa pa3nuKa.

Bo osue okonHocTn, CynoT Haora aeka KOpUCTEHETO Ha TajHO CHUMEHMOT Ma-
Tepujan 3a BpeMe Ha CY[EHETO Ha anIMKaHTOT He 6UNI0 BO CNPOTUBHOCT CO
ycnoute, 0AHOCHO bapatbaTa 3a MPaBUUHOCT KOM Ce FapaHTUPaHU CO uieH 6
§ 1 op KoHBeHuujaTa.

HelpasunHociullie so UpumeHalia Ha [TMIM eo koj buno ciyyaj He gosegysaall go
UoHuwuysare Ha gokasuile.

1.5. ECYMN - P.G. u J.H npotus OBEJUHETOTO KPAJICTBO - 25 centeMBpu
2001 roguHa

Kopucteme Ha goKasu 3a BpeMe Ha KpMBUUYHOTO Cyfete, OAHOCHO CyACKaTa
nocranka, kou 6une cobpanu co noepeaa Ha KoHseHuujaTa; npuMepoum Ha
rnacoBu Kou 6une CHUMeHM CO KopUCTetbe Ha Ypeau 3a TajHO, ORHOCHO NpH-
KpMEHO NpUcnyLIyBatbe

Bo gageHuoe cnyyaj, kako locieguya Ha KpUMUHanUCuYyKa uciipaza Koja ol-
akana, ogHOCHO 6KNyyyeana puciywyeare Ha WenegoHolli Ha Wpeiia
clipaHKa, 0gHOCHO Wpellio uue, bune yalceHu alnuxkaxiuie (2. .. u 2. J.X).
Co uen ga ce gobujaili dpumepoyu 0g HUBHUIE HAYUHU Ha 36opyeatrbe, 0GHOCHO
Upumepoyu 0og HUBHUWE 2/1aco8U 3a ga MoXe ga ce cuopegaill Co OHUE Ha CHUM-
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Kuitie, Gonuyujaltia Gobapana oenaciliyearke ga UHclianupa WajHu Hatpasu 3a
lpucnywyearbe 80 Kenuudie witio u Kopuciliene alinukaHiutte u dobapana ga
2u olipemu lonuyuckuitie cnyxbeHuyu Kou bune UpucyliHu KoZa alnuKaHlulie
6urne obeuHelliu U KoZa HUBHUle pellixogHu docltalKu bune pasenegysaHu, 0g-
HOCHO uclulllysaHu co UpukpueHu Halpasu 3a tpucaywyseare. [TucmeHo osna-
ciiysatrbe buno usgageHo og cilipaHa Ha HayanHuKol 80 coznacHocili co yiall-
ciueailia Ha KaHuenapujaitia 3a gomawHa 6e3begHocill. [Tpumepoyu og 2nacosuile,
0gHOCHO 0g HaYUHU(lie Ha 36opyeatrbe Ha atuKkaHmiultie bune cHUMeHU 6e3 HUBHO
3Haere U go3eona, 0gHOCHO be3 ogobpeHue. [Mpumepoyuilie og znacosuilie Ha
alnukaHiuiue bune uclipaltieHu go cllipy4yHoO NUye, OGHOCHO eKcliepll, Koj au
cuopegun HU8 co Znacosuilie WO ce Haoéane Ha CHUMKUUe CO CHUMeHu e pas-
Zosopu. Ekclepliott 3aKnyYuUn geka ,,8epojailiHo” nacoil Ha Upsuoill QUIUKaHU
ce Haoéa Ha CHUMeHullie pPa3zosopu U geKka e ,,MHOZy 8epojaliHo” oluiu Znacoil Ha
gliopuoll aliMUKQHUW, ucllio WakKa, ce Ha0éa Ha CHUMeHUOW maiuepujart.

AnnukaHTUTE TBpLENEe AeKa AOKA30T KOj I’ MAEHTU(MKYBa rnacoBute, ocobeHo
rNacoT Ha NPBMOT aMJIMKAHT Ha CHUMKaTa 6un MHory cnab, Kako WTo U ce no-
Ka)XaJio Co UCMIUTYBAKETO OTH e ,,BepojaTHO" Toa Aia 6un HerosmoT rnac. Kako
v fa e, Bnagata nocounna gexka MMa M Apyru fOKasu KoM ja NoTBpAYyBaaT BMe-
WAHOCTa Ha amJIMKaHTUTe BO HacTaHuTe. CyfoT CMeTa JeKa HeMano Henpa-
BEAHOCT BO TOA LUTO M 6UN0 OCTaBeHO Ha NopoTaTa, BP3 OCHaBa Ha TeMeNIHOTO
pe3uMMpatbe of CTPAHA Ha CyAujaTa ia OANIYYM Ha KOja CTPAHA JIeXM TeMHaTa
Ha foKa3uTe.

LLITo ce ogHecyBa A0 xanbute Ha annMKaHTUTE 3a MOAMOJHUOT HAUMH Ha KOj
6une npubaBeHn npuMepouUTe Ha rnacoBuTe 3a cnopeaba U AeKa Toa npe-
TCTaBYBaJ0 NoBpea Ha HUBHOTO NPaBO NPOTMB CAMOUHKPUMUHUPatbE, OfHO-
CHO caMOKOoMNpoMHuTUpatbe, CynoT CMeTa ieKa Ha NPUMEPOLMTE Ha FNacoBUTE
KOW He CoApXaT KakBu OMNO0 MHKPUMMHUPAUKM, OAHOCHO KOMMPOMUTUPAYKM
M3jaBMu, MOXe [a Ce rNefa Ha UCT HAUYMH KaKo Ha NMPUMEPOK o[ KPB, KOCa UK
APYrY OU3UUKM MK 06jEKTUBHM, OIHOCHO BUCTMHUTM NPUMEPOLIM KOU Ce KO-
pUCTaT NPU hOPEH3NUKM aHaNM3M U BO OJHOC HA KOM HE MOXKeE Ja Ce MPUMEHH
NPaBoOTO MPOTUB CAMOMHKPUMUHUPAtbE, OMHOCHO KOMMPOMUTUPatbe (BUaeTe
ro cnydajoiti Saunders).Bo oBue okonHocTH, CyaoT cMeTa [ileka KOpUCTEHEeTo
Ha TajHO CHUMEHMOT MaTepujan 3a BpeMe Ha CYAieHeTo Ha an/IMKaHTUTe He e
BO CMPOTUBHOCT co bapatbaTa 3a NPaBMUHOCT KOM Ce FrapaHTMPaHH CO uJieH 6
§ 1 op KoHBeHuujaTa.
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1.6. ECMIM - GREUTER npotns XOJIAHAUJA - 19 MapT 2002 roauHa
Mpucnywysatbe Ha TenedoHCKUTE pa3roBopH BO KOHTEKCT Ha NpeIMMUHApHa UCTpara

CypoTt 3abenexysa aeka TenetoHCKOTO NPUCNYLLYBatbe, KOe e NPeMET BO fa-
AEHWOB CnyYaj, buno HapeaeHo 3a NoTpebuTe Ha LiennTe Ha NpeNMMUHAPHATa
CYACKa UCTpara NpOTMB HEMO3HATO NULIE MM HEMO3HATK NMLA MO COMHEHMUe
3a BMeLLAHOCT (BO OpraHM3MparbeTo Ha) Tenauky noMery noaapXyBauuTe, o-
HOCHO HaBMBAuMTE Ha PMBANICKM, O[IHOCHO CMPOTMBCTaBEHU dyabdancku Kny-
6oBu. Bo oBne okonHoctu, CyaoT e 3a[10BONIEH O[] TOa AieKa NPUCYLLIYBaHETO
Ha Tened)OHOT Ha anMKAHTOT ja MCNONHWIO LIeNTa 33 CPeYyBatbe Ha HapyLLy-
Batbe Ha jaBHUOT pef M MUP UMK 33 U3BPLLYBaHEe Ha KPMBUYHO [1€/10 BO PaMKUTe
Ha 3HauyereTo Ha uneH 8 § 2 on KoHseHuujaTa.

CypoT 3abnexan feka annukaHTkara ( r-fa pojrep) 6una naptHep Har. P., Koj
HaBOAHO M Npunaran Ha rpyna Ha TBPAOKOPHM HaBMBauMu Ha chyabanckuor
Kny6 Ajakc u Koj 6un ybueH Bo cysup noMery HaBuBaumte Ha Ajakc u DeeHopp,
KOj cyaup 61n BO LLEHTApOT Ha BHUMAHMETO Ha KPUMMHANMUCTMUKATA MCTpara
BO AafeHnoB cnyyaj. Kako nocnepmua Ha 1oa, CynoTt cMeTa [eka MOXHOCTA
OTU NOTEHLMjaNHU 0COMHMYEHM LA Ke ro KOHTAKTUPaaT anIMKaHTOT NpeKy
TenedoH He MOXKe fia ce CMeTa 3a NOTMNOJHA, O[/HOCHO LieJIOCHO HeBepojaTHa
U1 HeocHoBaHa. Cy0T NoHaTaMy NOCOYyBa [ieKa NpUcnywwyBaweTo 6uno Ha-
NpaBeHO CO OBNACTyBake M MOA HAA30P HA UCTPaXKeH CyAMja, KaKo WTo e
NPOMNMLLIAHO O CTPAHA Ha peNeBaHTHUTE 3aKOHCKM M HOPMATMBHU oapen6u.
CypoT, Ha KpajoT, MOCOYYBa AeKa Kora anjMkaHTKaTa ro npallana jaBHuoT 0b-
BMHMTEN Aanu Hej3MHOT TenedoH 6un npucnywyBsaH, Taa fobuna noTBpaeH oa-
FOBOP, M KaKO LITO M3riefa o4 NMCMOTO UCMPATEHO 0/ CTPaHa Ha jaBHUOT 06-
BMHMTeN Ha 15 okToMBpu 1997 roamHa, Ha Hej3e nogoLHa 1 6MN 0BO3MOXEH
npucTan Lo AocuejaTa, OQHOCHO A0 3anUCUTe Ha MpecpeTHaTUTe, OLHOCHO
CHUMeHUTE TeNnedOHCKM PasroBopM.

Bo oBve okonHocTH, CyaoT He Haor'a ieka MELLIaETO Ha Koe b1na nofioyeHa, OAHOCHO
W3NOYKEHA an/IMKaHTKaTa b1o HepasyMHO MM HEOCHOBAHO MM Aeka Toa 6uno He-
MPOMOPLIMOHAIHO CO 3aKOHCKaTa Lien Koja ce obuaysano Aa ja ucrontu. 3atoa Cymot
CMeTa [ieKa Ha MeLLakeTo Koe b1io NpeaMeT Ha xanbata MoXe Aa ce reaa Kako Ha
,HEOMXOHO BO €HO [IEMOKPATCKO OMLLUTECTBO ... 33 CMpeuyBatbe Ha bespeame unm
KPMBMYHO [1eN0" BO COrMACHOCT CO 3HauereTo Ha uneH 8 § 2 op KoHseHumjaTa",
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Bo gageruoe cyyaj tenegoHol Ha Lo3HAo, 0gHOCHO UGeHUPUKYSAHO UYL — KOe
He 6UTI0 BKTTYYEHO 80 U3BPLLYBArLLio Ha KPUBUYHOIO gerio, HO buso baucky tosp3aHo
CO OCOMHUYeHUCUe 1uya - bun Tpuc/ywyeaH co Uen ga ce ugeHIluguKysaalll U3gpulu-
enutlie Ha kpusuyHoio geno. OkonHocia do3Hall/Helo3HAlU 0COMHUYEHU Uy
e MHo2y bulliHa 8o gpxasatlia 8o ozneq Ha yilispgysarellio Ha KomieieHHaQ,
0gHOCHO HagnexHallia enacll 3a 0gobpysarke, 0GHOCHO 30 gaakre HAa 08nIaciliyarbe 3a
lpumeHa Ha MMM (Hukozaw 8o tiozneg Ha tpecpelliHysarellio, 0gHOCHO Criegerellio
HQ KOMyHUKauuUte, Koe cexkozalu tpeba ga buge 0gobpeHo 0g ClipaHa Ha UCIpaxX-
Huoll cyquja). Bo cnydaj Koéa 8o uciuol KpusuyeH cyyaj umame u do3Hallu u He-
{o3Hailiu 0OCOMHUYeHU IUUQ, gokasultie wito ce tpubaseHu co tpumeHalia Ha [TMM
80 0OGHOC HQ Hello3HalUUlle 1uya He MoXall ga ce Kopuctuall 80 UCIUOUW Cyyaj
{pollius 0coMHUYeHUlle uuQa Kou busne lpeltixogHO UgeHUUGUKYB8AHU.

1.7. ECUN - C/TYYOT VAN VONDEL npotus XONNAHOAWJA - 25 okToMBpH
2007 roguHa

Mpudakatbe Ha AOKa3M Ha CyfeHETO: Pa3roBOPU CHUMEHU Of CTpaHa Ha Npu-
BaTHM MU

Bo 0eoj cnyyaj, atinukaritioll (2. BaH BoHgenl) 6un ocygeH tiocne goHeceHa fpecyga
0g ciipaHa Ha AuenayuoHuoll cyg, 3a loseKeKpaliHO gasame Ha IWKHU UCKA3U
liog 3akneilisa u 3a lloseKekpalliHu 0bugu 3a 3alinawyeare Ha doltieHyujanHuol
ceeqok, 2. P. AlienayuoHuoili cyg 2o olihpun tiepgerbellio Ha allIUKAHIUOM geKa
CHuMatbellio 0g cilipaHa Ha 2. P., Ha Hezoeulie (tienechoHCKU) paszosopu co alinu-
KaHio co lomow Ha olipeMma Koja My buna gageHa og ciipaHa Ha Oggenoll 3a
gHallpeWHU UClipazu Ha HayuoHaHala tonuyuja, Upeliciuasysano tospega
Ha HezoeoWo paeso Ha UpusalliHocil cliopeg YneH 8 og KoHseHyujia. Auena-
YUoHUoOW cyg spgen geka cliopeg goMawHalua cygeka Upakea, CHUMarelo Ha
((tenechoHcKullie) paszosopu be3 gossona (unu be3 3Haere) Ha UapiliHepoili 80
paszoeopoili, 0gHOCHO COZ0BOPHUKOIL, caMo (o cebe He Upelliciiasyea lospega
Ha Upasolo 3a Uoyulluysarke Ha UpusaluHoclla Ha Waksuow UapHep, OGHOCHO
CO20B0OPHUK, 30 LiaKeo HewWlio ga ce CcyTyyu, 0gHOCHO ga HacliaHe buso toiipebHo
uoctitoerbe Ha goloHUlieTHU OKOMTHOC WU, 3alioa Wilio ogue paszzosopu 80 CeKoj
cnyyaj og clupaHallia Ha alnuKaHioW bue og UCKy4ugo UpoghecuoHasleH Ka-
pakitiep u umane uckny4uso UpoghecuoHanHa cogpxuHa, AlienayuoHuolli cyg
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cmellian geka UMajKu ja tpegeug Upakcaiia Ha GOMaWHOWO 3aKOHOgasclieo 80
liozneg Ha oea ipaluarbe, Waa He go3eoyeasa goHecyeare Ha Kakos bumo gpyz
3aKNY4OK 0CeeH geka UpusailiHuol Xueoili Ha allUKaHILoW He bun 3acezHaill
O CHUMeHu(lie (tlieneghoHCKU) paszosopu Kou buse lipegmelli Ha gageHUO C1yyaj.

CypnoT ro 3acTanyBa MUC/IEHETO [leKa HaMepaTa of, cTpaHa Ha Oppenor 3a
BHaTpeLHM UCTPar1 Ha HaLMOHaNHaTa NONMLMjA — 33 LieNuTe Ha 0dhuLMjanHO
NoKpeHaTa UCTpara 3a YTBpAyBate Ha hakTuTe - fia buAaT UCKOPUCTEHU CHUM-
KMTe Ha (TenedoHcKMUTE) pasroBopyu noMery annmMKaHToT U T. P., kou bune Ha-
NpaBeHW 0f CTPaHa Ha NOCNeHO CMIOMEHATMOT, OJHOCHO BTOPUOT M Kou bune
HanpaBeHW CO MOMOLL Ha onpeMaTa WTo My buna AafieHa 3a Taa LieN o CTpaHa
Ha OfAenoT 3a BHATPeLIHW UCTParu Ha HaLMOHaNHaTa NonuLMja, NpeTcTaByBa
Mellate BO NPUBATHMOT XMBOT Ha an/IMKAHTOT M(nKM) KopecnoHAeHLHjaTa,
OJHOCHO KOMYHMKaLMjaTa (BO CMUCNA Ha TeneOHCKMTE KOMYHMKALMM), WTO
NpeTcTaByBa HELITO WITO MOXKEe ia UM Ce MpunuLIe Ha jaBHuTe Bnactn. Cynot
caKa Aa 3abenexu fieka CHUMabeTo Ha NpuBaTHUTE (TenedhOHCKK) pa3roBopu
0fi CTpaHa Ha napTHep, 0AHOCHO COrOBOPHMK BO Pa3roBOPOT U KOPUCTEHETO
Ha TaKBUTe CHMMKM BO MPMBATHM Lie/IM He MpeTCTaByBa per se NoBpefa Ha
uneH 8, AOKONKY UCTOTO e HanpaBeHo CO MOMOLU Ha NPUBATHU CPeAcTBa, Of4-
HOCHO onpeMa, HO Toa Mo CaMaTa CBOja NPMPOAA, OAHOCHO KapakTep Tpeba aa
ce pa3NMKyBa Of TajHOTO MPUCNYLLIYBae M CHUMAHbE Ha KOMYHUKALMUTE Of
CTpaHa Ha NPUMBATHO /IKLIE BO KOHTEKCT Ha, M BO KOPMUCT Ha CNy)x6eHa, 0lHOCHO
oduuMjanHa UCTpara - KpUMUHANMCTUUKA MM APYT BMA, HA UCTpara - U Co fa-
Batbe Ha KOPUCTEHE M TEXHWUKA NOAAPLIKA 0O CTPAaHa Ha jaBHUTE UCTPaXKHM
BnacTu. Bo 1oj nornea, Cynot nocouysa fieka BO AaieHHOB CNyYaj, MaKO CHUM-
KUTe 0f1 Pa3roBOpMTE CO anjMKaHTOT bune HanpaBeHW o CTpaHa Ha T. P., Ha
nobpoBoNHA OCHOBA M 3@ HErOBM COMCTBEHM LieNH, onpeMaTa buna obezbeneHa
0/l CTPaHa Ha BIaCTUTe, KOM BO HajMasIKy efiHa NpUAMKa My aane cneuuduuHmu
ynaTcTBa Kakos Buf, Ha UHopMauuu Tpeba aa ce gobujat op cTpaHa Ha anu-
KaHToT. Bo oBue okonHocTH, CyaoT cMeTa [leka BNacTuTe ,MMane KnyyeH npu-
[IOHEC BO M3BPLUYBaAETO Ha TaKBMOT NaH" M AieKa CyaoT He e ybeaeH aeka r.
P., 61N Toj WTO ja MMan KpajHaTa KOHTPONa Haf HacTaHuTe. [la ce TBpAM NOMHaAKY
61 6MN0o UCTO KaKo Aa MM Ce [103BONM Ha UCTPAXKHUTE BNACTU Aa 1 u3berHysaar
HWUBHMTe 0OBPCKM BO cornacHocT co KoHBeHLMjaTa CO KopUCTerbe Ha NPUBATHM
areHTu (BupeTe ro ciyyajolti M.M. dpoitiue Xonaxguja).
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MoHaTaMy, buaejKM MCTparaTa BO UMjLLTO KOHTEKCT Ce C/lyuuna nospeaa npe-
TCTaByBa/ia MCTpara, OAHOCHO UCMUTYBake 3a YTBpAyBatbe Ha dhaKTUTe, Ha
OpenoT 3a BHATPELUHM UCTParu Ha HalMOHanHaTa nonmuuja He My 6uno fo3-
BOJIEHO fja NpuberHyBa KOH KOpUCTeHEe Ha KaKBU U0 MCTPaXKHU OBNACTYBakba,
KaKo LITO e, Ha Np1Mep, TajHOTO CHMMatbe (Ha TenedoHCKUTE) pa3roBopH.

3aT0a, BO COrNacHOCT CO OBa MMano nospefa Ha yuneH 8 og KoHBeHuujaTa.

ECYIT Gocoyun geka cHumarellio Ha tpusalliHulle (lenechoHCKU) paszzosopu 0g
clUpaHa Ha tapiuHepoll 80 pa3zo8opoll, OGHOCHO COZ0BOPHUKOW U UpusaluHalia
yiotpeba, 0gHOCHO Kopucliere Ha takeullie paseosopu He (pelliciiasysa per se
ospega Ha 4neH 8, goKOMKY UCOLO e HalpaseHo co UoMOW Ha UpusaliHu cpeg-
clusa, 0gHOCHO olipema.

1.8. LUNAHWUJA - MPECYIA HA BPXOBHUOT CY[1 BPOJ 94/2007

Knyunu 6apatba, 04HOCHO YCIOBM 3@ 3aKOHUTOCT Ha MPECPETHYBaHbETO, 0AHOCHO
CnefietheTo Ha KOMYHMKALIMMTE W KNYYHUTE YCNOBM, OAHOCHO Bapatba 3a HUBHO
KOpUCTetbe KaKo [JOKa3u 3a BpeMe Ha CyAeHeTo

BpXOBHMOT cyA 1 yTBpAMA KNyyHUTE bapatba, OAHOCHO YCNI0BM 3@ 3aKOHUTOCT

Ha NPeCcpPeTHYBakbeTo, OIHOCHO CNeAeHheTo Ha KOMYHWUKALMKUTE, BO COMNAaCHOCT

CO YCTaBHWTe CTaHaPAM:

1) MepkaTa Tpeba na buae ogobpeHa ofi CTpaHa Ha HaANEXEeH UCTPaXKeH CYauja;

2) LlenTa Ha MepKaTa Mopa [la Ce 0[iHeCyBa Ha KOHKpeTHa UCTpara 1 Ha cneuu-
(hUUHM KPMBMYHM ieNa 1 He € MOXXHO i Ce HampaBw ,,0MLITO UCTPaXKyBatbe"
CO KOpUCTEHE Ha CpeAcTBa 3a MPUC/YLLYBakbe Ha KOMYHMKALMMUTE; 3aTOA
LITO ToraL 61 AoWo A0 NOBPEAA Ha NPABOTO Ha MPMBATEH XMBOT UK YLLTE
NOeAHOCTABHO Ka)XaHO, OMNLITO 3eMeHo b1 AoLWNo [0 NoBpea Ha [oBep/M-
BOCTa Ha KOMYHMKaLIMMTE, 0CODEHO BO OHME C/yYaM..., Kae LTO BO TEKOT Ha
NPBUYHO 0406PEHOTO Cleaetbe, U3rneda e MOXKHO feKa MoXebu ce u3-
BpLUEHU €HO UM NOoBeKe HOBM KPUBMYHM Aiena. Bo Toj MOMeHT... nonuumjata
Mopa, 6e3 oanarare, BegHal Aa ro MHGOPMUpPa UCTPAXKHUOT CYAMja KOj
NPBMYHO ro ofobpun/Hapeann cnefereTo, 3a Toj/Taa fa MOXe Aa ro UMa
npeasuma NpallatbeTo BO OHOC Ha HeroBaTa/Hej3uHaTa HaNeXHOCT 1 npa-
LIakbeTo BO O[JHOC Ha HbaparbeTo 3a NPONopLMOHANHOCT...bnaHko oBnacty-
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Batbe He MOXe Aa bupae u3fafeHo; HUTY, nak, 6e3 HOBO MCKaXKaHO/M3aaaeHo
ofobpeHne, 0AHOCHO OBNACTyBake MOXE Aa MPOAOMKM MepKaTa Ha cre-
Aeke, LOKONKY Ce YTBPAM AeKa HOBUTe MPETNoCTaBeHN KPUBUUHU AeNa KoM
Ce OTKPUEHM CO MPUCHYLLYBaETO Ha TeNedOHCKUTE KOMYHMKALMK He ce
MOBP3aHM CO, OAHOCHO Ce HEe3aBMCHM Ofi KPMBUYHOTO A0 LUTO € ondaTeHo
CO OPUTMHANHOTO, OLHOCHO MPBMYHOTO OBNlAcTyBatbe. BakBuTe cuTyaLmu,
LOKOJKY He Ce KOHTPONMPaHU M He Ce Moj, AMPEKTeH HaA30p Of CTpaHa Ha
CYAMja Npeau3BMKYBaaT MM MOXAT La A0BEAAT LO LEeNOCHO HeMoUnUTyBatbe
Ha MPUHLMMOT Ha NPOMOPLMUOHAHOCT;

3) 3agoBonuTenHo apryMeHTUpare, Koe e crnocobHo Aa ja onpasaa MepkaTa
3a OrpaHuYyBatbe Ha (PyHAAMEHTaIHUTE MpaBa A0 OHOj CTeneH 40 Koj Toa
ro NpaBu MPUCNYLIYBAHETO Ha TeNedOHOT; CAMO COMHEBAHETO Of CTPaHa
Ha NonMuuMjaTa He e J0BOJHO, OLHOCHO He € 3a[J0BOSIUTESHO;

4) MpecpeTHyBatbeTo, OAHOCHO CNEfEHETO Ha KOMYHWUKALMMTE MpeTcTaByBa
npuBpeMeHa MepKa 1 CyficKaTa Hapef6a e Taa Koja Tpeba fa ro feduHupa
BPEMEHCKOTO OrpaH1yyBakbe 3a Hej3MHaTa NpyUMeHa BO COTMacHOCT CO 3aKo-
HOT 1 Taa Tpeba opBpeMe-HaBpeMe Aa buae peBuaMpaHa of CTpaHa Ha cy-
AMjaTa, Koj Tpeba fa rv npernefa CHAMKMUTE M OTKAKO Ke M1 CNyLIHe CHUMe-
HUTe rNacoBM [a AOHece OANYKA BO OJHOC Ha MpaBMNIHATa HACOKa Ha
[ejCTByBatbe M JOKOMKY TOa € COOLBETHO Aa Hapeau Cnefereto Aa npo-
[10/1KK, BO BAKBOB C/lyuaj T0j/Taa Tpeba Aa rv oapefaT CooaBeTHUTE yNaTCTBa
M HACOKM KOH KoM Tpeba fia Ce NpuapXKyBaaT OHME LTO CE OArOBOPHM 33 UM-
nneMeHTUpatbe, 0AHOCHO 3a CNPOBeyBatbe Ha MepKaTa;

5) UMajku ja npeaBuMA YHMKATHOCTa Ha MepKaTa Kako ultima ratio; cyackaTa
B/IACT e Taa Koja MOpa [ia HaBefe BO KakBa (hopMa MepkaTa Mopa fAa buae
npe3eMeHa M [la Ce OCUrypu feKa Taa Ke buge uMnaeMeHTUpaHa Co LWTo e
MOXHO NMoMana LuTeTa Mo NIMLEeTo Koe e 3aCerHaTo o4 UCTata;

6) MepkaTa Mopa Aa b1ae NponopLMOHasIHa CO LieNTa LTO CakaMe Aa ja OCTBapHME.

HeucnonHyBarweTo Ha efieH 0 OBMe YCNOBM Ke 0BeAe A0 HE3aKOHWUTOCT Ha
[,0Ka30T M HEroBO MOHMLUTYBaHE, KaKo U [0 MOHULUITYBakEe Ha CMTe OCTaHATH
[0Ka3u KoM MOTEKHYBAaT Of, NMPeCPeTHYBabeTO, OLHOCHO Of CNefereTo Ha
KoMyHuKauuuTe. [Tokpaj ropecnoMeHaTuTe ,yCTaBHM CTaHaapau”, osaa MM
Mopa [ja MCMOMHM ApYr 3aKOHCKKU Bapatba, O[LHOCHO YCN0BM CO LieN fia ro ra-
paHTMpPa NPaABOTO Ha hep, OAHOCHO NPABMYHO cyfetrbe. Tue yCnoBu ce:

" CYACKM HaA30p Haf 3aCerHatoTo npucnywyBake Ha TeﬂedJOHOT, MMeHO Te-
JIOTO KOe € 04roBOPHO 3a NpMMeHa Ha npucnyLyBakheTo, 0AHOCHO ClefeHheTo

@



Jr ‘07. SIM 01 MK.[R3] 24.02.2011 12:24 Page 71 @

MNOCEBHN UCTPAXHM MEPKM - DOMALLIHA M MEF'YHAPOIHA MPAKTMKA 71

Ha TeneOHCKMTEe KOMYHUKaLIMM MOpa AeTanHo Aa M MHOPMUPa 0OBUHM-
TENUTE U UCTPAXKHUOT Cyauja 3a pe3yntaTuTe Of NPecpeTHyBarbeTo; Mopa
Aa My 61aaT 4OCTaBEHU OPUTMHANIHUTE U LIeNIOCHUTE CHUMKM Ha UCTPAXXKHUOT
CyoMja; oBAe HeMa 3aKOHCKa 0BBpCKa [a ce HampaBu MPenucka, OAHOCHO
TPaHCKpUMLMja Ha Pa3roBOpuTe; HeroBaTa yHKLUMja € CaMo [1a ja 0NecHM
ynoTpebaTta, OAHOCHO KOPUCTEHETO Ha CHUMEHUTE Pa3roBOpPY;

= Matepujanute (CHUMKKTE) Tpeba fa UM BMUAAT JOCTAMNHM HA CUTE BKITyYEeHM
CTPaHKK; 1

= Cnyware Ha pa3roBopuTe 3a BpeMe Ha CYACKMOT MpoLec, MaKo CTpaHKuTe
MOXaT [ja Ce OTKaXaT Of BaKBOTO MpaBgo.

Mocneauua o HEUCMOMHYBaHETO Ha OBME 3aKOHCKM Hapatba, OJHOCHO YC/IO0BY
e HEMOXXHOCTA f1a Ce MpoLeHaT CHUMEHUTE Pa3roBOPM KaKO [10Ka3, HO Tue
MOXaT Aa buaaT 3eMeHu NpeaBua Kako MCTPaXKHa MepKa 1 M3Bop 3a 0besbeay-
Batbe Ha APYrv OKa3M KoM MoXe Aa buaaTt HaJonoNHEeTH CO APYrv MepKu (cne-
[eHe, OIHOCHO Hab/bynyBatbe, CBeAOLIM, (DOPEH3NYKM U3BELITAN U UTH.)

[l/GaHcKuol BpxoseH cyg dpasu pasnuxa domedy KnydHulle ycliasHuU yciosu, 0g-
HOCHO bapare 80 0gHoC Ha osaa [TMM u ,,06udHUe" 3aKOHCKU bapaka, 0gHOCHO
yenosu. [lospegatlia Ha sltiopatlia Kallieeopuja UM 0803MOXYea Ha enactuulle ga
¢u 3emaalll pegsug CHUMeHULe pa3zosopu He KaKo gokaseH mattiepujar, tyky 6a-
peM Kako UCIPKHA MepKa U useop Ha gpyzu gokasu.

BpxoeHuolll cyg uHcuciupa Ha HeKou 0g ycnoaulle, HajMHOZY Ha:

» Bpemelupaerellio Ha MepKallla; 6egHaW Wom Uonuyujatia Ke 8004uU Hegocug
HQ pa32080pU UMU Heqociué Ha paszogopu Kou ce bulliHu 3a ucttipazalla, tpe-
cpelliHysarellio, 0gHOCHO criegerellio Ha KOMYHUKauuulte mopa ga buge dpe-
KuHao. (MakegoHcKulie enacitiu cliomeHaa Yeclio uspaseH Upobnem 8o 0gHoC
HQ 0COMHUYeHUlle uya Kou ce dognoxeHu Ha osaa [TMM u qunemalua wio 8o
OHUe C/1y4au Koza iue UpuspemMeHo Ke ja Halywall gpxxasatla; Upedopayniueo
e ga ce UpeKuHe co UpumeHattia Ha [TVIM co yen ga ce caparitiupa Uo4uilysareltio
HQ 3aKOHCKU ogpegeHullie 8peMeHCKU 0ZpaHuyysara;

= VgeHlUughukayuja Ha KpusuyHUlle geka wlo ce {og uclipasa 6o Hapegballia
CO 08/1aclliy8ame U3gageHa 0g ClUPaHa Ha UCPaKHUOW cyquja Koja Ke 2o ge-
cuHupa olicezolll Ha mepkattia. ZJokonky donuyujaiia olKpue u3spulysarke Ha
gpy2o KpusUYHO geso 3a epeme Ha UpumeHaltia Ha osaa MM (unu gpyza VM)
gegHaw mMopa ga UpekuHe co UpecpelluHysarelllo, 0QHOCHO CO Cregereltio U
MOpa ga 20 UHGOPMUPA UCTUPAKHUOL Cyguja.

@
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1.9. LUNAHWUJA - NPECYIA HA BPXOBHHUOT CY[] 6P0OJ 1130/2009

HoBo kp1BHUuHO feno Koe 61no 0TKpUeHO 3a BpeMe Ha NpecpeTHYBakbeTo, 0f-
HOCHO cliefieteTo Ha KoMyHuKauuute. @opManiu 6apatba, 0HOCHO YC/OBH

3a BpeMe Ha KpMMMHANMCTMUKA UCTpara co npuMeHa Ha MUM (npecpeTHyBatbe,
O[IHOCHO Criefiethe Ha KOMYHUKALIMUTE) U3BPLLYBAHETO Ha AiPYro KPUBUUHO AeNo
610 OTKPHUEHO CO MOMOLL Ha CHUMEHWUTE Pa3roBopy. MCTpaXKHUOT Cyaumja peLumn
[a OTBOPM HOB KPUBMYEH C/yyaj KOj Ce 3aCHOBa Ha TaKBMTe HAOAM M KoMuja
(HanpaBeHO BO COrNMACHOCT CO NOTpebHUTE rapaHLMM) Ha CHUMKaTa buna npu-
NI0XKEHa BO HOBOTO OCHE 3ae[JHO CO COOBETHATA TPAHCKPUILMjA Ha pa3roBo-
pute. Kako v fla e, npeTxoaHuTe nHdopMaLmm 1 HapenbdaTta Koja ja ogobpysana
npuMeHaTa Ha M1M He bune NnpunoXxeHun BoO JOCUETO Ha HOBMOT C/yuaj, 3aToa
Kako mocnefuua Ha Toa BpXxoBHMOT cyn OANYyYMA fa M NOHMLITM JOKA3UTe U
Aa ro ocnoboam 06BUHETUOT, 3aTOA LUTO M OCTaHATUTE JOKAa3M, MCTO Taka, bune
cobpaHu KaKo pe3ynTaT Ha NPecpeTHyBarEeTO, OAHOCHO CNefeHeTo Ha KOMy-
HUKaLuuTe.

[Npuchaitinueo e ga ce Kopuciiaili CHUMKUiLie Kou bune HallpaseHu 3a epeme Ha
UpecpeliHysarbelio, 0gHOCHO Cllegerellio Ha KOMyHUKayuuile 80 gpyza KpusuyHa
tociatika. Cygotili tipeba ga 2o zapaHitiupa UHiezpuilieiliolli Ha Koduuitie u Hue-
Hallia 8epogocitiojHocll co opuzuHanuilie u tpeba 8o Hoguoll tpegmelll, 0gHOCHO
cyyaj ga 2u emelliHe, 0GHOCHO ga 2u tpunoxu cullie loilipebHU goKyMeHU witio
ja oupasgysaall upumeHaiia Ha [TMM.

1.10. ®PAHLIUJA - TPECYJIA BPOJ 972/2006 KACALMOHEH CY[i

MpecpeTHyBatbe, 04HOCHO Clieietbe Ha KOMyHUKALMKUTE: hOPeH3UUKM U3BELLTa]
3a npeno3HaBakbe rnac.

Hepno3soneHa npoaax6a Ha fipora 61na M3BpLUEHa 0[] CTPaHa Ha KPUMMHANHA
opraHu3aumja. KacaluMoHMOT cyf cMeTan feka NoMMOT ,KpMMUHANHA OpraHu-
3alMja” npeTcTaByBa Koja 61no rpyna of 3 unu noseke nuua, CO NOCTOeHe Ha
CTPYKTYpa, XMepapxuja 1 pacnpenenba Ha QpyHKLMUTE, KOja e BOCTaHOBEHa CO
KpuMMHanHa uen. Bo gafgeHnoB cnyyaj MMano aeTaneH M3BeLLTaj 04 CTPaHa Ha
nonuumjaTa Koja v ja nobapana MMM, uMano Hapefba Koja buna usgaaeHa of



Jr ‘07. SIM 01 MK.[R3] 24.02.2011 12:24 Page 73 @

MNOCEBHN UCTPAXHM MEPKM - DOMALLIHA M MEF'YHAPOIHA MPAKTMKA 73

CTpaHa Ha UCTpaXkeH Cyauja M Buna 4OBOMHO OMpaBAaHa M UCTO Taka bune
npeseMeHu U CnefiHMBe AejCTBMja: MONMLMjaTa AeTaNHO ro MHGOPMUpana
MCTPAXXHWOT CyAuja 33 HaNpPeaoKoT BO UCTparaTa, CHUMKMTE bune CTaBeH BO
[LOCMETO Ha KPMBMYHMOT NpeaMeT 1 bune npecnywaHu of cTpaHa Ha 06BUHK-
TenoT, 06BUHETUTE M a[iBOKATUTE Ha 0OBUHETUTE, BUN HaNpaBeH M eKCNepTCKM
W3BELUTaj 3@ MPEeno3HaBakbe Ha rMacoT Ha efieH o 06BuHeTHTe. EfeH of aaBo-
KaTUTe Ha 0OBMHeTUTe TBPAEN feKa He 61N HanpaBeH WM3BELITaj 3a MPeno3Ha-
Batbe€ Ha rNacoT Ha HeroBMOT KNWeHT. KacaluuoHMOT Cyp ro u3jaBun CiefHOBO:
cropep 3aKOHOT NpaBereTo Ha (hopeH3UUKM U3BELUTAj He e 3a0/KUTETHO BO
BaKBM CNyyau 1 AeKa CyAMMTe MOXKAT ia JOHECaT 3aK/Ty4OK BO OAHOC Ha UAEH-
TMTETOT Ha IML,aTa KOM Ce CNYLIAaT Ha CHUMKMTE Bp3 OCHOBA Ha Tenie)OHCKMOT
6poj Wwro ce KopucTen, NpeKy KapaKTepUCTUKUTE Ha FIACOT CO AUPEKTHO CNy-
LWake Ha CHUMKATA, HAUMHOT Ha KOj COroBOpHULMTe 360pyBaaT 1 ce obpakaart
€AHU Ha APYrU U NPEeKY COAPKMHATA Ha pa3roBopMTe. 3a BpeMe Ha Mp1MeHaTa
Ha MMM, 6une cHUMeHM pa3roBopu CO TpeTa CTPaHKa, OBHOCHO Niule Koe
NpBUYHO He 6MNO Nopd UCTpara M KoM foBesie A0 anceke Ha Toa TPeTo JiLie.
KacauuoH1oT cy cnoMeHan npeTxofHa NpecyAa, AOHeCeHa 0/ HEeroBa CTPaHa,
kaze WTo 61no 0bpasnoxeHo feKa AOKOMKY NPeCPEeTHYBAETO, OAHOCHO Crie-
[EHETO Ha KOMYHUKALMKUTE Ha OApeaeHH crneunutuyHu TeneOHCKM IMHUMA T1
WCMOJHYBANIO YCTaBHO M 3aKOHCKM MponuiaHuTe bapatba, OAHOCHO YC/IOBMH,
HeroBMuTe pe3yiTaTM MoOXXe Aa Ce CMeTaaT 3a 3aKOHCKM A0Ka3u NPOTUB CUTe
n1ua KoM rM KopucTene Tue MHUKM, AYPU U BO OHME CNyYau Kora TaKBUTe NMLa
He 6une noeguHeuHo uaeHTMUKYBaHU CO CyAcKaTa Hapeaba wTo ja opobpuna
npuMeHata Ha lMUM.

1.11. WWNAHWUJA - NPECYIA HA BPXOBHUOT CY[1 BPOJ 688/2010
WHTerpupatbe Ha KapaKTepUCTUKMTE HA CHUMEHWTe Pa3roBOpM BO NpecyaTta

ApbuTpaxKHMOT cya Bo NpecyfaTa Mopa Aa M 06pasnoXu KapaKTepUCTUKUTE
Ha cneunduyHUTe TenedoHCKM PasroBopyu KoM ro MHKPUMMHUpane, 04HOCHO
ro KOMMPOMUTUPane 06BUHETUOT, KaKO M MPUUMHKTE 3a AOHECYBAtbe HA TAKBUOT
3aKNYYOK.

Bo lllliaHuja He e HeolixogeH oliuc Ha pa3szogopuilie 80 3alUCHUKOW 0g cygerellio, 3a-
lwoa wito CHUMKulue ce cmeluaail 3a goKyMeHWUpPaHU, OGHOCHO 3a UUWAHU goKas3U.




4» ‘07. SIM 01 MK.[R3] 24.02.2011 12:24 Page 74 %

74

2. TAJHO CNEAEHE U HABJ/bY AYBAKE U AYAUO-BU3YENTHO CHUMAILE
HA IMUA U NPEAMETU CO TEXHUYKA ONMPEMA

2.1. ECMI - CNYYAJOT UZUN npotus TEPMAHUJA - 2 centeMBpu
2010 roguHa

3aKOHMTOCT Ha cnepereTo co noMoll Ha Mo6anHKoT cucTeM 3a NO3NLMOHMpatbe
(rnc)

AlinukaHiiol (2. Y3yH) liepgen geka MepKuilie 3a cnegere, 0gHOCHO 3a HabIbYgy-
8are Ha Kou ioj bun usnoxeH, 0GHOCHO {0gnoXeH, 0cobeHo Hezoeoilio Habby-
gyeare co toMow Ha mobanHuol cucitiem 3a GosuyuoHuparse (TIC) u kopu-
cilierellio Ha ogallioyullie wilio bune gobueHu Ha ioj HAYUH 3a 8peMe Ha
KpusuyHawa uociualka upowus Hezo, Upeluciuasgysase Uospega Ha He2o8owo
Upaeo 3a uoyuluysare Ha Hezosuow UpusatlieH Xusoll 80 COZIACHOCW CO YieH
8 0g KoHeeHyujalua u tospega Ha He208oWo (Ipaso 3a Upasu4yHoO cygere clopeq
yneH 6 og KoHeeHyujatua.

CymoT cMeTallle [leKa cMCTeMaTCcKoTo cobuparbe M CKnagupatbe Ha nofaTouu
of cTpaHa Ha 6e36egHocHUTe cnyX 6K BO 0AHOC Ha oA peAeHH NOeAUHLM, IyPH
n 6e3 KopUCTEHETO Ha TajHUTE METOAM 3a Criefiete, OLHOCHO Hab/byayBatbe
npeTcTaByBa Mellatbe BO NPUBATHUTE XKMBOTU Ha oBue nuua (...) CynoT, noHa-
TaMy NocoyyBa fleka co Hab/byayBarbeTo Ha annukaHToT npeky MC, ucrtpax-
HUTEe BNACTH BO MEPHOAOT Of PeunCH TPU MeceLu CUCTeMaTCKu cobupane u
CKnapgupane nogartouu ofpeayBajk1 BO AafieHUTe OKOJIHOCTH Kafie ce Haofan
anIMKaHTOT M Kajie Toj Ce iBMIKEN BO LOMEHOT Ha jaBHaTa cdepa. Tue, NoHa-
TaMy, ' CHUMUNE IMYHUTE MOAATOLM M TU KOpUCTeNe 3a O peAyBatbe Ha Lue-
MaTa Ha iBM)Kekbe Ha anJIMKaHTOT, 3a a HanpaBaT JOMOJIHUTENHU UCTParu U
Aa cobepat AONONHUTENHM OKA3M HA MecTaTa Ha KOM MaTyBasl anIMKaHTOT,
KOM 10Ka3u1 nogoLHa 6une MCKOPUCTEHM 3a BpeMe Ha CYACKMOT NpoL,ec NpoTHB
annMKaHToT.

Cnopep CynoT, HabrbyyBarbeTo, 0AHOCHO CNEAEeHETo CO MoMoLl Ha [nobanHuot
CUCTEM 3a NO3ULIMOHMPatbe, MMAjKM IO NPeABMA CaMUOT HEFOB KapaKTep, Mopa
Aa buae 0BOEHO 0[] OCTAHATUTE METOAM Ha BU3YENHO UMW ayAMOHAb/bY ayBatbe,
OAHOCHO Cnefieke, Ko Mo NPaBMIOo ce NoBeKe NOAI0XKHM Ha Mellatbe BO Npa-
BOTO Ha NMLLaTa Ha MPMBATEH XXMBOT, 3aTOa LUTO TUE OTKPMBAAT, OLHOCHO 0be-
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nofAeHyBaaT noseKe MHGOPMaLMK BO MOrNed Ha OAHECYBAHETO, Pa3MUC/TyBa-
tbaTa MnK YyBcTBaTa. Kako 1 aa e, UMajKu rv npeasua NPUHLMNUTE BOCTAHOBEHM
BO cBoOjaTa npakca, CynoT yTBpAyBa Aeka ropecrioMeHaTuTe (aKTopu ce fo-
BOJIHM Aa Ce 3aKNyuu oTW HabsbyayBarbeTo Ha anIMKaHTOT co noMow Ha ITIC,
BO AaJieH1Te OKONIHOCTU M 06paboTKaTa M KOpPUCTEHETO Ha NoAaToLMTe KO
6une cobpaHu Ha TaKOB HauMH, OHOCHO Ha HAUMHOT KOj GeLue onuiaH norope
npeTcTaByBa Melare 80 HeZoeuoill iipueailieH )ueoill, KaKo wilo iioj e 3a-
wituitied coyneH 8 § 1.

Janu mewarselio ,,6uno eo coznacHocit co 3akoHoi” (...) Cymot e 3agoBoneH
LITO BpeMeTpaerweTo Ha TaKBaTa MepKa 3a HabsbyyBatbe, OAHOCHO Criefee
6una npeaMeT, ofHOCHO 6Una NoANOXKeHa Ha NPONOPLMOHANHOCT BO AafileHHUTe
okonHocTh. CyaoT noTeHumpa feka BO nornen Ha AafeHuoB cnydaj, [epMaH-
CKOTO 3aKOHOJABCTBO OBO3MOXMIIO [JOBOSIHM rapaHLmu of 3noynoTtpeba. Lo
ce o[lHeCyBa [0 YCNOBMTE, 0AHOCHO bapatbaTa Ko Tpeba fa buaat ucnonHeTH
[a ce Hapeau Hab/byayBatbe, OIHOCHO Cnefetbe Ha nuue co nomou Ha [MC,
CynoT cMeTa ieKa LOMALUHOTO 3aKOHOAABCTBO NPONMLIYBA MHOTY CTPOTYU CTaH-
Aapau 3a ofobpysatbe, 0AHOCHO 3a OBJIaCTyBatbe Ha 3acerHataTa MepKa Ha
cnepete, 0[HOCHO Hab/byayBakbe M fieka BeKe cnopep oapeabdute Kou bune
BO CMNa BO TOa BpeMe, MepKaTa 3a C/iefiethe Ha 0pefieHo N1Le CO NOMOL Ha
MC cé ywTe He 61Na U33eMeHa of] CyCKa KOHTpona.

MMajku ro npeasua ropeHasegeHoto, CyaoT cMeTa Aeka MewwakheTo BO MoYu-
TYBaHETO Ha MPABOTO Ha aNMKAHTOT Ha NPMBATEH XMBOT 6UNO ,,BO COrNACHOCT
CO 3aKOHOT" BO paMKM1Te Ha 3HauyereTo Ha uneH 8 § 2.

Mopa ga ce UotlieHyupa eaxHoca Ha doyuillysarbellio Ha 8peMeHCKullie 02paHUYY-
8aa Kou ce ogpegeHu co 3aKoH 80 liozneg Ha tpumeHaitia Ha [TMM. Hapegbailia
Koja ja oenaciuyea upumeHaiia Ha [TMM mopa clupukHo ga 2o UollileHyupa WakK-
800 BPeMeHCKO 02paHUYY8are U Mopa ga ja lollieHyupa donuyuckaia eguHuya
Koja e 0g2080pHA 3a Hezo8owo cliposegysare. Mciliuilie 3aWutiHU MepKU MOpa
ga bugaili 3aliazeHu u 8o Hapegbuilie 3a UpPogomKyearse.
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2.2. ECMI - CNTYYAJOT PERRY npotue O6eauHetoto Kpancreo
- 17 jynu 2003 roguHa

TajHo cHMMatbe Ha BueoMaTepujan 3a uaeHTMUKaLMja

MmajKu 20 lpegeug Helojasysatrellio, 0GHOCHO Hegoaéarello Ha auNUKaHWOoW
(2. Mepu) Ha 3aKaxaHolo donuyucko dpetio3Hasatbe, onuyujaltia 0gnyyu ga Ha-
Upasu sugeolipetiosHasarbe. JJo36ona 3a WajHO CHUMAHEe HQ QUTUKAHOW 3a Uo-
pebuitie Ha tpoyecoili 3a ugeHiugukayuja buna dobapaHa 0g 3aMeHUK-Ha-
yasIHUKoW Ha tonuyujaiia 8o Becit MugneHgc, 8o coznacHoc co yualucusaua
Ha KaHyenapujaitia 3a gomawHa be3begHocil 80 {ozneg Ha Kopucllierellio Ha
olipema Upu donuyuckuitie oliepayuu 3a cyegerbe, 0GHOCHO 3a HabbYgyeare 0g
1984 zoguHa (...) Mo GpucitugHysareilio 8o donuyucka cltiaHuya, woj bun 3adpa-
WaH ganu Ke yyeciusyea eo lpetio3Hasatbe. Toj Woa 2o ogbun. Bo meéyepeme,
Upu Hezoeollo goaéarbe, OGHOCHO UpuclliuZHysare 80 Uonuyuckailia cliaHuya
{tioj 6un cHuMeH og clupaHa Ha beszbegHocHallia kamepa, Koja paboltiena bes3 tpe-
KUH, 0gHOCHO 80 CeKoe 8peMe U ce Haoéana 8o gen UpeKy Koj UonmuyucKuile Cryx-
beHuyuU u gpyzuilie 0COMHUYeHU uya goazane u ogene. MHxeHep ja Hazogun Ka-
Mepallia Ha HAYUH Koj ZapaHiiupan gexka Waa Ke Hallpasu jacHU CIUKU 3a 8peme
Ha Hezoeailia tioceltia. buna HalipaseHa sugeokomMiunayuja, 0gHOCHO 36upKa Ha
Koja equHaecelll gobposonuyu 2u umultiupane gewxeralia u docladkuitie Ha
alinuKaHololl KaKo witio tue buse 3abenexxaHu og cltipaHa Ha ajHOWO CHU-
mare.

HabmyayBateTo Ha NoCTanKuTe Ha OfPeLEeHo JiuLe Ha jaBHO MECTO CO KOpH-
CTere Ha onpeMa 3a potorpachupatbe Koja He r'M CHUMa BU3YeJTHUTE NOAATOLM,
KaKo TaKBO He [laBa, OJHOCHO He NpeTCTaByBa NOBOJA 3a Meluatbe BO NpUBAT-
HMOT XXMBOT Ha NMueTo" (sugellie 2o, Ha tpumep, ciyyajolti Herbecq u gpyzuitie
Upotuue benzuja). Op apyra cTpaHa, CHAMaKETO Ha NOAATOLM U CUCTEMATCKHOT
MM TPajHMOT KapaKTep Ha CHUMKaTa MOXKe ia NpeTCTaByBa OCHOBA 3a TAKBM
pa3MucnyBatba (sugeilie 20, Ha Upumep, ciydajolti Rotaru dpoitius Pomanuja [C],
u Amann Gpoitus llleajyapuja [C], kage wTo 36MpKaTa Ha NOAATOLM COCTaBEHa
Ofi CTpaHa Ha 6e3beqHOCHMTE CNY)XXOM BO 0AHOC Ha OipeeHH IvLa AypU 1 bes
ynoTpeba Ha TajH1 MeToaM 3a Cliefietbe, OAHOCHO HabsbyyBatbe NPeTCTaByBana
MelLatbe BO NPMBATHUTE XXMBOTH Ha annmMkaHTuTe) (...) Bo fafeHnoB ciyyaj, no-
nuumjata ja perynupana paborata Ha 6e3befHocHaTa KaMepa, 3a ia MOXe fia
HanpaBM jaCHU CHUMKM Ha arJIMKAHTOT 3a BpeMe Ha HEroBUOT NPeCToj BO CTa-
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HULLATa M UCTUTE TUE CHUMKM ' BMETHaIa BO MOHTMPaH MaTepujan, 0f[HOCHO
¢unM Ha Koj ce Haorane u Apyr1 LA, O LieN Aa MM ro NoKae Ha cBegoLuTe
3a noTpebute fa ce YTBPAM faNMu TME MOXAT Aa ro UAeHTUdMUKYBAaT aniu-
KQHTOT KaKo M3BpLUMTeN Ha pa3bojHuwTBaTta Kou 6une nop uctpara. OBoj Bu-
[ieoMaTepujan, UCTO TaKa, 61N NOKaXKaH 3a BpeMe Ha CYACKMOT NpoL,ec NpoTHB
anNMKAHTOT KOj Ce OAp)Kan Bo jaBHa CyAHMUA. [TpallakbeTo WTOo ce NoCTaByBa
e flanv ynotpebaTa Ha KaMepaTa M CHUMKUTE NpeTcTaByBane obpaboTka unm
KOpPUCTeHEe Ha NIMYHM NOAATOLM KOM MO CBOjaTa NPUMPOAA, OLHOCHO KapaKTep
NpeTCcTaByBaaT Mellakbe BO NPABOTO 3@ MOUYUTYBaHE Ha MPMBATHUOT XKMBOT.

CymoT noTceTyBa [1eKa anfIMKaHTOT 6uN JoHeCeH BO NONMLMCKATa CTaHULa 33
Aa NPUCYCTBYBaA Ha Npeno3HaBake 1 fieKa Toj 0abun fa yyecTsysa. [lanu Toj
O1n cBeCeH MK He 3a paboTereTo Ha be3beHOCHUTE KaMepu BO NPOCTOpHjaTa
3a 33JpXKyBatbe, He MOCTOM KaKoB 610 MHAMKATOP, OAHOCHO NOKa3aTes fieKa
anJIMKaHTOT MMan KakBu 610 oueKyBatba fieKa Toj Ke bupe CHUMaH 3a BpeMe
Ha HeroBUOT NMPECTOj BO paMKMTe Ha MOJIMLMCKaTa CTaHULA 3a noTpebuTe Ha
nocTankarta 3a BugeonaeHTM(dUKaLMja U AeKa MOTeHLMjaNHO TaKBUTE CHUMKM
Ke 6MAAT UCKOPUCTEHM KAKO OKA3M KOM Ce LUTETHMU Mo HeroBaTa oAbpaHa 3a
BpeMe Ha cyaeweto. OBoj TPMK KOj 61N NpMMEHeT 0/ CTpaHa Ha NonuLUuMjaTa ja
Haf\MMHaN HopManHaTa/ BoobMuaeHaTa MM oueKyBaHaTa ynotpeba Ha BaKoB
BMJ, Ha KaMepa, LITO W HaBUCTMHA Ce MOTBPAYBa CO (haKTOT AeKa NoauuujaTa
Mopana Aa gobue [03BoNa M AeKa Mopano fa buae NoBUKaH MHXKeHep 3a Aa ja
npucnocobu, oAHOCHO Aa ja HAMeCTH KaMepaTa. HenpekMHATOTO CHUMatbe U
KOPUCTEHETO Ha CHUMKUTE KaKOo e/ 0, MOHTUPaH MaTepujan Koj e HaMeHeT 3a
noHaTaMolwHa ynoTpeba MoXe fia ce cMeTa Kako obpaboTka unu cobupare
Ha IMYHMU NOAATOLM 3@ AMUIMKAHTOT. [lononHUTENHO 3acerHaTuTe CHUMKM BO
AafeHnoB cyyaj He 6une gobueHn Ha f,06POBONIHA OCHOBA U/IM BO OKOJTHOCTH
Kajie WTo pa3yMHO MOXe fia Ce NPeTNnoCcTaBy feKa Tue 61 bune cHUMeHM U uc-
KOpUCTeHM 3a noTpebute Ha npouecot 3a uaeHTUdMKaLHja.

Cynor, 3aToa CMeTa [1eKa CHMMAHEeTO M KOPUCTEHETO Ha BUAEOCHUMKMUTE Ha
anaMKaHTOT BO [1afIeHMOB C/yyaj MPETCTaByBa Mellakhe BO MOYMTYBAHETO Ha
HEeroBOTO MPABO Ha NPMBATEH XXMBOT M IeKa Kako Pe3ynTaT Ha T0a, Mellatherto
He 61710 ,,BO COMMACHOCT CO 3aKOH" KaKO LITO € NPOMULLIAHO CO CTaBOT fBa O/
uneH 8 1 3aToa MMano NoBpeaa Ha oBaa oapenda.




4» ‘07. SIM 01 MK.[R3] 24.02.2011 12:24 Page 78 @

78

ECYM u3jaun geka ,HabbyayBareTo Ha NOCTANKUTE Ha OApeAeHO NuLe Ha
jaBHO MeCTO CO KopMuCTere Ha onpeMa 3a oTorpacmparbe Koja He MM CHUMa
BM3YyeNIHMTE NOAATOLM, KaKo TaKBO He AaBa, OAHOCHO He NPeTCTaByBa NOBOJ 3a
MeLuatbe BO MPMBATHUOT XMBOT Ha NnueTo”

JleH(liutlie Kou ce CHUMeHU CO HellogeWKHa Kamepa He MoXall ga ce cmellaall
3a goKasu, Koza yiolipedailia Ha liakeailia Kamepa 2o HagMUHY8a OHA WILI0 MOXe
ga ce cMellia 3a HopmasHa yiolipeba, 0gHOCHO 8006UYAEHO KopuClieke Ha 8aK08
8ug Ha Kamepa.

2.3. ECMI - KLASS U APYTUTE npotus FTEPMAHWUJA - 6 centemBpu
1978 roguHa

3aKOHMTOCT Ha MepKaTa 3a cnefetbe: bapatba, ogHOCHO ycnoBu

CypnoT Mopa fia buae 3agoBoneH, 6e3 ornep Ha Toa KAaKoB CUCTEM 3a Habrbyay-
Batbe, OFIHOCHO Cliefiethe Ce MPUMEHYBa, fieka Mopa a NOCTOjaT COOABETHU U
ecbeKTMBHM rapaHumumn og 3noynotpeba. OBaa npoLeHa MMa CaMoO penaTMBeH
KapaKTep: 3aBWUCM Off CUTe OKONIHOCTU Ha C/y4ajoT, KaKo LITO ce: npupoaara,
OnCeroT U BpeMeTpaeeTo Ha MOXXHUTE MepPKM, OCHOBMTE KoM ce NMoTpebHM 3a
U3naBatbe Hapeaba 3a KopUCTEHe Ha TaKBU MEPKM, OfI BAAaCTUTE KOM Ce Haf-
NeXHM 33 0100pYBatbETO, U3BPLIYBAHLETO M HAA30POT Haf TaKBUTE MEPKM U Of
BMAOT Ha NPaBHUOT NeK Koj e obesbefieH ofI CTPaHa Ha HaLMOHANHOTO 3aKo-
HOAaBCTBO (...) PeBM3njaTa Ha HabsbyyBabeTO, OHOCHO CNefeHheTo MoXe Aa
WHTepBeHMpa BO TpH hasu: Kora CrnefeHeTo e NPBUYHO HapeaeHo, OJHOCHO
ofobpeHo, AofieKa Toa Ce U3BPLUYBa MM OTKAKO Toa 3aBpLumno. Kora ctaHysa
360p 3a npeuTe ABe chasu, caMaTa NPMPO/a, OAHOCHO KapaKTep 1 IoruKaTa Ha
TajHOTO Cnefere, 0fHOCHO HabsbyayBarbe AMKTMPAaT AeKa He CaMO CaMoTo
cnefierbe, TYKy MCTO TaKa M NpUApYXKHaTa peBusunja Tpeba aa buaat usBpieHn
6e3 3Haewe Ha 3acerHatorto mue. (...) EfeH on dpyHaaMeHTanHUTe NpUHLMNHK
BO [IEMOKPATCKOTO OMLITECTBO € BNaJieeHeTo Ha NpaBoTo, Koe (...)3Hauu inter
alia, meka MelareTo of CTpaHa Ha M3BPLUHWTE BNACTM BO NpaBaTa Ha noeam-
HeL,0T Tpeba fla NoaNexu Ha edheKTUBHA KOHTPOa Koja BoobuuaeHo Tpeba aa
buae ocurypaHa ofj CTpaHa Ha CyAcTBOTO, HapeM KaKo MociefHO CpeacTBso,
CYACKaTa KOHTpONa e Taa Koja Tpeba fa NoOHyAM Hajao6pu rapaHLMM BO 0AHOC
Ha He3aBMCHOCTA, HeNPUCTPACHOCTA M COOABETHaTa, 0[HOCHO MepOAaBHOCTa
Ha nocTanka.
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Bo paMkuTe Ha cUCTEMOT 3a HabJbyayBatbe, OAHOCHO Cefiete BOCTAHOBEH 0f
cTpaHa Ha 10 (AktoT o 13 aBryct 1968 roanHa - OrpaHuyyBatba Ha TajHOCTa
Ha NMCMaTa, NpaTKUTE U TeNeKOMyHUKALMKTE), CyAcKaTa KOHTpona belwe uc-
KnyyeHa v belue 3aMeHeTa CO NpBMYHA KOHTPONA KOja ja Bpluelle cnyxbeHo
nuLe WTo Helue KBaNMGMKYBaAHO 3a BpLUEHE HA CYACKa hyHKLM]ja U CO KOHTPONa
oA cTpaHa Ha MapnaMeHTtapHuoT of6op 1 Komucujata 10,

Kako u aa e, UMajKku ja npeasua NpuMpoaaTa Ha HaA30pPHMUTE TeNa U OCTaHaTUTe
3aLUTUTHU MeXaHu3Mu Ko 6ea oBo3MoxeHu co 10, CymoT 3aknydyBa AeKka 1c-
K/y4yBaHETO Ha CYfCKaTa KOHTPO/a He ' HafiMUHYBA FPaHMLIUTE HA OHa LUTO
MO)Ke fia ce CMeTa 3a HeONXOAHO BO e{HO AeMOKPaTCKO ONITECTBO.

2.4. WWNAHUJA -TIPECYJA HA BUCOKUOT CY[1 BO CJZTYYAJOT BURGOS -27
Maj 2003 roanHa

MpuBaTHa BUAEOCHMMKA Ha 06BMHETHOT Ha Koja ce rfiefja KaKo ro M3BpLyBa
KPMBMYHOTO Aeno. 3aKOHCKM foKa3. bapara, ogHOCHO ycnosu

Kamepaiua 6una gen og Hag3opHuoill cucitieM Ha WapKuHZ Ha pecitiopaH. Ageo-
Kaitiolll Ha 0bguHelliuoW 3a 8peMe Ha Ccygerellio Wepges geka gokasoiu bun ipu-
6aeeH Ha He3aKOHCKU HaYUH.

lMpecypnaTa ce 3acHOBaa Ha BUAEOCHUMKATA KaKo eJMHCTBEH A0Ka3. BpxoBHUOT
CYyA M3jaBun (NpaKca) AeKa ,NpaBetbeTo CAIMKK MM CHUMaHeTO NpeTcTaByBaaT
aKTMBHOCTH, OJHOCHO [1ejCTBMja 3a KOM He e noTpebHo cyacko opobperue,
OJHOCHO OBJIaCTyBatbe [OKOJIKY TUe He Ce U3BpLUYBaaT BO NPUBATHM KHUBea-
nuwra, 6e3 nputoa fa ce MMa 403BONA, OJHOCHO 0f,06peHHe 0f CONCTBEHUKOT
MAU [PXKaTeNOoT UM KOra TMe He B/IMjaaT Ha NpUBATHOCTA Ha NyreTo UK Ao-
ctouHcTBoTO". Copep Toa, Ha NONMLUCKUTE CTYK6EeHULM UM e [03BONIeHO fa
CHMMaart co BUeoKaMepa Ha jaBHM MeCTa BO COrNacHOCT co 3aKOHOT 3a Nou-
uuckuTe cnyx6bu 4/1997. YctaBHHOT Cya, MCTO TaKa, ja NpudaTH BUOLOCHUM-
KaTa KaKo 3aKOHCKM [10Ka3, CO KOja Ce [JOKaXyBa y4YecTBOTO Ha 0OBMHETMOT BO
M3BPLLYBAHETO Ha KPMBUUYHOTO Aeno. Ycnosurte, ofHOCHO bapatbaTa KoM Mopa
Aa bupat ucnonHetu 3a fa buae npucbateHa Kako aokKas, ce: 1) BMAEOCHMMKATa
He MOXXe [1a BK/yuyBa, OAAHOCHO fia COAPXXM NMoBpeaa Ha NPMBATHOCTA Ha yfeTo
MNU Ha Opyru dyHAAMeHTaNHU Npasa; 2) Mopa Aa Ce NMPUMMeHyBaaT CTPOrw
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MepKM Ha CY[ICKa KOHTPONa, CO LieN [1a Ce rapaHTUpPa aBTEHTUUHOCTA Ha UHTEr-
PUTETOT M [la Ce rapaHTMUpa [ieka He buna HanpaBeHa HMKAKBa MaHMMNynaumja
Ha cHuMKaTa. Ofi Taa NPMYMHA, BUAEOCHUMKATa Mopa BefiHall Aa buie cTaBeHa
Ha pacnofiarate Ha Cy[CKMTe BNaCcTM M MCTaTa [ja Ce YyBa BO COrMAacHOCT CO
jacHo yTBpAeHM YCNoBM 3a CUrypHOCT, 0AHOCHO 6e3beaHOCT; BO OHME Cyyau
Kora cTaHyBa 360p 33 [,OMALUHO BUAEO MM CNIMYHO, UMEHO BUAEOCHUMKA KOja
€ HanpaBeHa, 0IHOCHO CHUMEeHa 0[] CTPaHa Ha NPUMBATHO NuLLe, Toa N1ue Tpeba
[a Aajfie 0Ka3 BO CBOjCTBO Ha CBe/jOK 3a BpeMe Ha cyaereTo. BuaeocHuMKaTa
Tpeba fia buae nNperneaaHa 3a BpeMe Ha CyfleHheTo, CO Lien ia ce rapaHTMpaar
NPUHLMMIUTE Ha KPMBMYHATA NMOCTarKa: COOYYBatbe, eHAKBOCT, jaBHOCT U UT-
HocT. Bo mapeHuoB ciyyaj, oTkako 6uno npujaBeHo KPpUBMYHOTO [€No, Nou-
LIMCKMTE Cy)XO6eHMLM Kou bune oaroBopHHM 3a CNPOBelyBatbe Ha UCTparaTa ru
3abenexane Haf30pHUTE, OAHOCHO He30eAHOCHUTE KaMepu Ha PeCcTOpPaHoT,
BeAHall 0 MECTOTO Ha HACTAHOT, KOM F0 CHUMMNE 0OBMHETUOT BO MOMEHTOT
Ha M3BpLUYBaHE Ha KPMBMYHOTO Aeno. Monuumckute cnyxbeHnum BeaHaLl rum
nobapane opUrMHanHUTE BULEOCHUMKM M UCTUTE MY TV MPefiaNe Ha UCTPaXKHUOT
cyouja. BugeocHumkute bune npernenaHu 3a BpeMe Ha rnaBHaTa pacnpasa.
Kako pe3yntat Ha oBa, ApOUTPaXKHHUOT cyp rv NpucaTN BUAEOCHUMKMUTE KaKo
[0Ka3u Np1baBeHM Ha 3aKOHWT HaUMH M BaNMHM 33 OCYAYyBatbe Ha 0OBUHETHOT.

2.5. LUMAHWUJA - NPECYIA HA BPXOBHHUOT CY[1 6POJ 679/1998

BupeoMatepujan cHUMeH o, CTpaHa Ha NOAMLMCKU cNyX6eHULM Ha CTPaHCKa
ApXKaBa, 0Ka3uTe ce NpubaBeHN 3aKOHCKH

CraHysa 360p 3a CNyyaj Ha Hel03BO/IEHa TProBMja CO APOra; ABajLA 0OBUHETH
(mp>xaBjaHu Ha LLnaHuja) kou ce cornacune fa TPaHCMOPTMPAAT KOKauH (efeH
ToH) co 6pon on Konymbuja oo LUnaHuja. TaMy TMe cTanune BO KOHTAKT CO
APYTY TpY KL, Kou Tpebano fa MM AafaT NoAAPLIKA 33 BpeMe Ha HMBHATa
onepauuja o LWnaHuja, Bo KonyMbuja 1 Bo ObeanHetoTo KpancTtso (3eMja Ha
TpaH3uT). EfeH o oBMe nuua 61N areHT Ha TajHa 3aaayva. bpogot 6un oTkpueH
O CTPaHa Ha XenmKonTep Ha nouumMckuTe cunn Ha CoeMHeTHTE AMEpUKAHCKM
[p>XaBu 1 ekMnaxxoT Ha 6poaoT ja hpnun aporata Bo MopeTo. M nokpaj Toa,
nonuumckute cnyxbenuum Ha CoepnHetute AMepukaHcku [ipXKaBu ja cHUMUne
Lienata onepauuja 1 UM 1 npepane BUAEOCHMMKMTE HA WIMAHCKUTE BNACTM.
BupeocHuMkuTe 6une npernegaHu 3a BpeMe Ha cyaerweTo. ABokaTuTe Ha 06-
BMHETUTE TBPAESNE [eKa 3aToa LITO aBTOPUTE Ha BUAEOCHMMKATa (MMeHo, Nno-



4» ‘07. SIM 01 MK.[R3] 24.02.2011 12:24 Page 81 @

MNOCEBHN UCTPAXHM MEPKM - DOMALLIHA M MEF'YHAPOIHA MPAKTMKA 81

nmumuckute cnyx6enuum Ha CoeguHeTute AMepuKaHcKu [ipaBu) He gane po-
Ka3M BO BMJ, Ha UCKa3M, OAHOCHO CBeiouetba KAaKO CBei0LM 3a BpeMe Ha INaB-
HaTa pacnpasa, Ha COMeHaTMTe AoKa3u Tpeba Aa ce rnefa Kako Ha [JoKa3u
Kou ce npubaBeHM Ha HE3aKOHCKM HauMH. BpXoBHMOT cyn He ro npudatun
TBPEHETO Ha 06BMHETUTE U ja NOTBPAMN NPETXOAHATA OANYKa AOHECeHa o[
CTpaHa Ha ApbUTPaXHWOT Cyf Koja ce 3acHoBana Ha: 1) ApbutpaxxHuoT cyp ce
obupae na ru goHece nonuumckuTe cnyxbeHnumn Ha CoeamHeTMTe AMEPUKAHCKM
[p>xaBu aa 6uaaT NPUCYTHU 3a BpeMe Ha CyaereTo, Ha KpajoT Toa ce NMoKaxa
33 HEBO3MOXXHO, NMOPaAM NOTUCTUUKKM Npobnemu; 2) Ho, M nokpaj Toa, CyaoTt
CMeTalle AeKa OBOJHO 3alTUTHU, OGHOCHO CUTYPHOCHM MepKu bune npuMe-
HeTH CO LieNn Aia ce rapaHTMpa 3aKOHUTOCTA Ha [OKA30T, 3aTOa LUTO MOULIMCKUTE
cnyx6ennum Ha CoeanHetnte AMepukaHcku [lp)xaBu v ucnopayane CHUMKUTE
BE[IHALL A0 WMNAHCK1TE BNACTH; ABajLa hOpPEH3NUUKM, OJHOCHO CYACKM BELLTALIM
AoLNe 10 3aKYy4YOK AeKa HeMano HUKaKBO MaHUMYIMPakbe CO CHUMKMTE; LWNaH-
CKMTE MONMMLMCKM CNYXXOEHULM KOU O CNPOBENe BU3YENHOTO M IMYHOTO Ha-
O/byayBatbe , OJHOCHO Criefiete Ha 0bBMHETUTE ane [0Ka3M, OHOCHO fane
MCKa3M KaKO CBEAOLM 3a HampaBeHWUTe NOAroTOBKM 3a Npoaax6ba Ha aporaTa
Of CTpaHa Ha 0O6BMHETMUTE; CIMKM Ha KOM Ce rnefano feka cute obBUHETH ce
HaoraaT Ha ucTuoT bpop (cnMkuTe Bune HanpaBeHK Of CTPaHa Ha LUNAHCKUTE
MOMMLMCKM CNY)XOEHMLM 33 BpeMe Ha NONMULIMCKOTO HabsbyayBatbe, OfHOCHO
cnefetbe) bune UCTO Taka NOKaXaHM 33 BpeMe Ha CYEHETO; U Ha Kpaj BUaeo-
CHWMKMTe BKne HanpaBeHM Ha OTBOPEHO Mope M 3aToa He 6MNo HeonXxoAHo
nocefyBatrbe Ha OBNACTYBakbe U3[aAEHO Of CTPAHa Ha CyaoT.

2.6. LUNAHWUJA - MPECYIA HA BPXOBHUOT CY[l BPOJ 1547/2002

BupeoMaTtepujan cCHUMeH of, CTpaHa Ha WMAHCKMU NOIMUMUCKU cnyXbeHnuum.
BucTHHCKM, 0AHOCHO COOBETEH MOMEHT 3a OCMOpYBatbe Ha HUBHATA 3aKOHUTOCT

Ha Taa BuaeocHuMKa 6ea npukaxaHu aBajua aunepu (06BMHeTUTE) Kako Npo-
[laBaaT Apora Ha jaseH nnowTan. CHUMKaTa 6una npernegaHa of CTpaHa Ha
00BUHUTENOT M 0[] CTPaHa Ha aBOKAaTMTE Ha 0OBUHETUTE MPE/ OfIP)KYBAHETO
Ha CYACKMOT npotec. Ha noyeTokoT Ha CyACKMOT npouec, 0[HOCHO Ha cype-
HeTo, afBOKaTMTe Ha 06BMHeTUTe Nobapane fa 6buae UroTBeH CTPyUeH U3-
BELLTaj CO Lien Aa ce yTBpAM faNM CHUMKATa € OpMrMHan uaM Konuja. Apbur-
PaXHWOT cy/ ro oabun TakeoTo 6apatbe, Co 06pa3noXeHue feKa TaKBO AejcTBue
He MoXeno fa buae npes3eMeHo BO TOj MOMEHT 1 [ieKa aflBOKaTUTe BeKe uMane




Jr ‘07. SIM 01 MK.[R3] 24.02.2011 12:24 Page 82 @

82

TaKBa MOXHOCT a MobapaaT TaKoB BU[, Ha M3BELLUTAj BO BpeMe Ha KpUMUHANK-
CTMYKaTa UCTpara, HO JeKa TMe He HenpaBwu/e TaKBO HELITO, OAHOCHO He ja UC-
KOPMUCTUNE TaKBaTa MOXHOCT.

LLITo ce ogHecyBa [0 3aKOHUTOCTa Ha foKa3uTe, Cy0T 1 MOBTOPUA UCTUTE TO-
peHaBefieHu TBp/ekba.

Ageokailiultie Ha obeuHeiliullie, 0(gHOCHO Ha 0gbpaHailia He Moxke ga bapaaili us-
8egyearbe Ha Ho8U goKa3U Wil U3spulysare Ha UCWPAXHO gejciusue, HellocpegHo
Ha camuoll UoYelWioK Ha cygerellio - CO HeKOU ogpegeHU UCKITydouu Kou ce Y-
8pgeHU CO 3aKOH - OWUKAKO 8eKe UpeliXOgHO uMare MOXHOCW ga eu ocuopaill go-
Ka3ullie 80 gpyuilie, 0gHOCHO pelliXxogHutlie ¢ha3u Ha tociualKaiua.

3. KOHTPOJIUPAHA UCMIOPAKA
3.1. WWNAHWJA - NIPECYJA HA BPXOBHUOT CY[} BPOJ 598/2008
Ycnosu, ogHocHo 6apatba 3a KOHTpONMpaHa MCMOPaKa

Cnopep, WNaHCKMOT 3aKOH, KOHTPONIMPaHa 1cropaka Moxe fia buae ogobpeHa,
OAHOCHO OBJIaCTEHA He CaMO Of CTPaHa Ha UCTPAXXHMOT CyAMja, TYKY UCTO
TaKa M 0} CTpaHa Ha 06BUHUTENIUTE MM HAaYANIHULMTE Ha eAUHMLUTE Ha CYA-
cKaTa nonuumja. Kako pesyntat Ha Toa, OBllacTyBateTo He ce ofobpysa co
Len Ja ce 3alWTUTAT NpaBaTa Ha MPMBATHOCT UM TAjHOCT HA KOMYHUKaLMUTE,
TYKy ce ogobpysa 3a A4a Ce cnpeuM nojaByBarbe Ha NPOCTOP MOJIMLMUCKHUTE
ucTparu pa bupart cnposefeHn HafBop oA CyAcKa KoHTpona. Cnopef Toa, He
e MOXHO fa Cce TBPAM [ieKa MoCTojaT NoBpeAu Ha (pyHAAMeHTaNHMTe npaBa
NpM CNyyauTe Ha ,,KOHTPONMPaHa UCNopaKa", UIMeHO BO AaleHNOB Clyya;j (KOHT-
ponMpaH TpaHCNopT Ha KoHTejHep Koj cogpxen 700 rpaMa KokauH op, BeHe-
uyena go BaneHcuja). AnBoKaToT Ha 06BMHETHOT TBpAEN ieKa AoKa3uTe Tpeba
Aa buaaT NOHUWITEHM, 3aTOA LTO MONMLMCKUTE CNy)X6eHuum Kou bune oaro-
BOPHM 3a KOHTPONMpatbe Ha UCMopaKaTa He ce NPUAPXKYBane A0 COAPXMHATA
Ha oBnacTyBareTo. CyfoT ro of6un BakBOTO TBPAEHE M MM HaBen baparaTa,
OAHOCHO YC/IOBUTE 3a KOHTPOMpaHa ucnopaka: 1) onceroT Ha oBaa [MUM e pe-
FYNMpaH of CTpaHa Ha 3aKOHOT M onchaKa KpaTKa IMCTa co Man 6poj Ha TelKu
KpuBMYHM fena; 2) cneuudmuHocTa Ha oBaa MMM ce cocTom Bo Toa WTO Taa
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MOXe fia Ce MPMMeHYBa CaMO NPU UCTParu KOM ce OfHeCYBaaT Ha KPUMUHAIHM
aKTMBHOCTM Ha BUCOKO HMBO; 3) OBNIaCTyBatbe O} CTPaHa Ha HaJJ1e)XHUTE BNIaCTH
(He caMo of cTpaHa Ha UCTPAXKHUOT CyAMja, TYKY UCTO TaKa M off CTPaHa Ha 06-
BMHMTENOT UMM HAYaNHWMKOT Ha nonuumja); 4) opnykata Tpeba ga 6uae ocHo-
BaHa, BO COraCHOCT CO OKOMIHOCTUTE Ha CyYajoT 1 5) uenta Ha MM mopa aa
buae cobuparbe Ha OKA3M NPOTMB NKLIATA KOM Ce BK/yYeHU BO M3BPLUYBaHbe
Ha roOpecrnoMeHTaTUTe CepMO3HU, OAHOCHO TELIKU KPUBUYHM Aena.

4. ,TAJHU/CUMYNUPAHU* UCTPAXKHU MEPKU

4.1. ECUM - CNNYYAJOT RAMANAUSKAS npotus JIMTBAHWUJA 5 despyapu
2008 roguHa

TajHu MepKu: NOTTUKHYBakbe 3a U3BPLUYBatbe KPUBUUHO Aeno

Alinukaritiott ( 2. PamaHayckac) Wiepgen gexa Ha Hezo My Upuciuadusio nuyeltio
A3, nuye koe He My buso lio3Hallio og iopaHo u geka tpucitiallyearbeitio 6uno Ha-
lipeeHo co liocpegeitieo Ha BC, tipusailieH T03HAHUK Ha adiukaHitiol. A3 Gobapan
0g Hezo ga 2o obe3begu ocnobogysarellio Ha Wpellio uye, a 3a 8o3epaill My o-
Hyqu UoWKYU, 0gHOCHO mMutlio 8o usHoc og 3000 amepukaHcKu gonapu.

Alinukaritiol tpsuyHo 20 ogbun eaksuoll ipegnoz, HO OgoYHa ce coznacur,
olutuaro A3 ce obugen ywitie Hekonky taltu. Ha 29 agzycit 2000 ZoguHa Peéuo-
HanHUoW cyg 8o KayHac 20 ocygun aunukaHwowW 3a Upumarke Ha UowWKyd... 3a-
Knyyouuilie Ha Cygolll 80 HajZonema mepa ce 3acHos8asle Ha goKasuilie gageHu og
ciipaHa Ha A3 u Ha WajHuilie CHUMKU Ha HeZogullie paszosopu Co aUNUKAHIWOW.

CynoT Ha CaMMOT MOYETOK CaKa [ia MOCOUM ieKa € CBECEH 3a TeLUKOTUUTE KoM
ce HepasfenuB fieN Of 3afiauata Ha nonuumjata Aa 6apa u pa cobupa fokasu
3a noTpebuTe Ha OTKPUBAKLETO U UCTPAXKYBAHETO HAa KPMBMUHMTE Aena. 3a [1a
MOXaT [a ja M3BPLIAT OBaa HMBHA 3ajaya, TMe MOpa Cé noBeKe Aa KopucTaT
TajHU areHTH, MHOpMaTOPH U APYrU HAUMHM Ha TajHO paboTerbe, 0cobeHo Bo
CNpaByBakbeTO CO KPUBMUHUTE fieNa oA obnacTa Ha OpraHU3UPAHUOT KPUMHUHAN
M Kopynuujata. [oHaTaMy, KopynumjaTa - BKy4yBajKu ja M OHaa BO AENOT Ha
CY[ICTBOTO - CTaHyBa ronem npobnieM BO MHOTY 3€MjH, LTO € U NOTBPAEHO CO
KoHBeHuujaTa 3a kKpmBMUYHO NpaBo Ha CoseToT Ha EBpona, nocBeTeHa TOKMY Ha
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oBaa TeMa. OBOj MHCTPYMEHT ja OBNlacTyBa ynoTpebaTa Ha NocebHUTe UCTPAXKHM
TEXHWKM, KaKO LITO Ce KOPUCTEHETO Ha TajHUTE areHTH, Ko MoXebu ce He-
ONXO[HM 3a cobupatbe Ha J0Ka3M BO 0Baa 06N1acT, Mo YCNOB NpaBaTa M akTUB-
HOCTWTE LUTO NPOM3NeryBaat o MefyHapoAHUTe MynTURATePaHU KOHBEHLIMM
KOM ce OfiHecyBaaT Ha ,MocebHu Npawara“ , Ha NpUMep, YOBEKOBUTE MPaBa
[ia He bKAaT 3acerHaTu, OAHOCHO NOBPeEHH.

Co uen pa ce ocurypame, ganv mnn He A3 m BC ce orpaHuumne caMo Ha ,UCTpaXKyBatbe
Ha KPUMMHANHKU aKTUBHOCTM BO CYLLTMHA, OAHOCHO [NaBHO Ha NacuBeH HaunH®, Cyaot
Mopa [ia 1 3eMe npeaua cnegHuse Helwra. lMpBo, He NocTojaT foKasu AeKa anu-
KaHTOT NPeTX0HO UMa U3BPLLEHO KaKBM 61110 KPUBUUHM fiena, 0C06eHOo KPpUBUUHU
Aena NoBp3aH1 co Kopynumja. Bropo, Kako LUTO MoKaXyBaaT M CHUMKMTE Ha Tene-
(hOHCKMTE pa3roBopu, CUTe COCTaHOLWM NoMery aniuKaHToT M A3 ce cyumne Ha MHU-
LiMjaTMBa Ha BTOPMOT,...NPEKY KOHTAKTOT KOj B1N1 BOCMOCTaBeH Ha MHMLMjaTMBa Ha A3
n BC, ce unHM ieKa annnKaHTOT 61n M3N0XeEH Ha OTBOPEHO, OHOCHO OUMTTIEAHO MH-
CUCTUPAHbE O HUBHA CTPaHa 3 M3BPLLUM KPUBUUHO €0, MaKO He MOCToee 0bjeKTUBHM
[10Ka341 — OCBEH FMACcHMTE - KoM b1 cyrepupane Aeka Toj MMan HaMepa Aa Ce BryLITH
BO TaKOB BMA Ha akTMBHOCT. OBKe pa3MuciyBatba Ce oBOMHM 3a CynoT fa 3aKiyum
[ieKa NocTankuTe Ha NoefUHLMTE BO AafAeHUOB Cyyaj OTULLIE NOAANEKY Of, CAMO
€[3HOCTaBHO NAaCMBHO UCTPA)KYBatb€ Ha MOCTOEYKA KPMMUHANIHA aKTMBHOCT.

06BHHUTENCTBOTO € Toa Koe Tpeba fa foKaXe AeKa HeMao NOTTUKHYBatbe,
MnoA YC/I0B aKo TBPA,eHaTa Ha aM/IMKAHTOT BO LLeNIOCT He Ce HeOCHOBAaHM.

Op Toj acnekT, Te nocebHo Tpebano fa r1 yTBpAAT NPUUMHKUTE 30LUTO ONepa-
uujata 6una HaMecTeHa, OAHOCHO MOHTMPaHa, CTENEHOT Ha BMELAaHOCT Ha
NosuLMjaTa BO KpUBMUHOTO €0 M NPUPOAATa, OAHOCHO KapaKTepoT Ha KaKoB
61no NOTTMK UM NPUTUCOK Ha Koj 6un nsnoxeH annukantor. Oa 61no oco-
6eHo BaXkHO, MMajKku ro npeasua dakToT feka BC Koj npBobUTHO ro 3ano3Han
A3 co annuKaHTOT M KOj M3rneda Aeka oaurpan, 04HOCHO MMan 3HadajHa ynora
BO HAaCTaHMTE LUTO My MPETX0/e/e Ha JaBatbeTo Ha MOTKYMOT, HUKOraLl He bun
MOBMKaH KaKO CBEAOK BO C/ly4ajoT, 3aT0a LITO UCTUOT He MoXen aa buge npo-
HajeH, OAHOCHO NOLMPaH.

Bo 3akny4yoKoT, MaKo e CBeCeH 3a BaXKHOCTA M TEWKOTUMUTE Ha 3ajavaTa 3a
cnpoBefyBatbe Ha UCTparu 3a KpusuuHu aena, CynoT cMeTa feka MMajkM ro
npeABua ropeHaBefeHoTo oTM noctankute Ha A3 u BC uMane edekr Ha no-
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TTUKHYBake Ha afJIMKaHTOT [a ro M3BPLUM KPUBMUHOTO Aeno 3a Koe U 6un
OCyAeH M ieKa HeMa MHAULMM OTH KPMBMUHOTO feno Ke 6uno ussplieHo 6es
MHTepBeHLMjaTa o, HMBHA CTpaHa. Bo mornen Ha TakBaTa MHTEpBEHUMja W
HEj3MHOTO KOPUCTEHE BO OCMOPEHaTa KPMBMYHA NoCTanka, CYACKMOT NpoLec
NPOTMB aN/IMKAHTOT OMA NULLIEH 0/ NPaBEAHOCT, KOja e HeoNXo4Ha BO Cornac-
HOCT co uneH 6 op KoHBeHuMjaTa.

4.2. ECYM- CIYYAJOT MILINIENE - npotue IMTBAHWUJA 24 jynu 2008 roguta
Tajuu Mepku: HEMAJIO noTTHKHYBatbe 3a M3BpLUIYBakbe KPUBUUHO Aeno.

Ha 10 jyHu 1998 2oguHa Ha atnukaHkawa U Gpuctwatun CLL, Go3HaHuUK, co Kozo,
taa iepgu geka camo paszosapana 3a ipogaxba Ha Hej3uHolio eo3usno. Taa He
6bua ceecHa geka HUBHUOW pa3zoeop 3a epeme Ha cpegbailia bus WajHO CHUMAH
og citipaHa Ha CLl. Ha 16 jyHu 1998 ZoguHa clieyujanHaitia equHuya 3a 6opba
lpoiliug Kopylayuja ipu MuHuciuepciligoilio 3a gHailipewHu padoiu (CTT), Gpu-
Musna lolnaka og citipaHa Ha CLL, 8o Koja 6uno HasegeHo geka alinuKaHikala
6apana muitio, 0gHOCHO UOWKY{, 80 hopMa HQ HOBO 8O3UJTO, A 3a 8038palll 8ellly-
eana geka waa Ke Uocluatlysana u Ke 0gny4yeana 80 0gHOC Ha ZpaZaHckailia Uo-
ciiauka UoKpeHaiia og ciupaHa Ha CLL 3a Upoznacyeare 3a He8AXeYKo U Uo-
HUWysare Ha jagHOWO Haggasamwe, 0GHOCHO ayKyuja Ha Hezosuowl UMOU.
Ucitiuot geH CTT ce obpailiuna go 3aMeHUK-jagHuUol obeuHuilien u dobapana
ogobpeHue 3a Kopuciliere Ha ,,Mogen 3a cuMYIUPAHO KPUMUHQATTHO OgHecysarbe"
(,mogenoiu"). Ha 17 jyHu 1998 ZoguHa mogenoili 6un ogobpeH og cilipaHa Ha 3ame-
HUK-jagHuoll obeuHuilien. Kako pesynitiait Ha oea, paszogopuilie busne WajHo
CHUMGAHU 0g citipaHa Ha CLL, co WexHuyKa olipema koja buna obesbegeHa og CTT.
Alinukaritikaltia Gpumuna exkytHa cyma og 10 500 amepukaHcku gonapu 8o hopma
Ha nuyeH UoKyd, kako u cyma og 1 000 amepuKaHcKu gonapu HameHewa 3a , Ky-
Uyeare, 0gHOCHO UOWKYUysare” Ha ogpegeHU UosUCOKU cyguu. AunukaHKaa
oltikako buna ocygeHa liepgena geka HalipageHuilie CHUMKU Ha Hej3uHullie pas-
2osopu co CLLI ce He3aKOHCKU, UCWO KAKO U HUBHOWO Kopucllierwe KaKo goKasu
3a oggpwiKa Ha Hej3UHoWo ocygysearbe. AunukaHukaia, uciuo Waka, ce xxanena
geka CLLI u HagnexxHuile enaciiu ce (Wue KoU ja usmMamusie Hejse ga gu uzepuwiu
KpusuyHuilie gesna, 80 Kou iiaa He buna tiogzollieeHa ga yyecitigyea.

MpoueHa Ha CynoT, HeMano HUKAKBM AOKA3M AeKa aniMKaHTKaTa MMana M3-
BpLUEHO KaKBM 6MN10 KpMBMUHM feNa NPeTX0AHO, 0COBEeHO KPUBMUHM [ena of
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obnacrta Ha KopynuujaTa. Kako 1 fa e, MHMLUMjaTUBaTa BO AafiCHUOB CNYyyaj
6una npeseMeHa og ctpaHa Ha CLU, npuBaTHO nuue, Koj Kora pa3bpan aeka
annMKaHTKaTa 6apa MoTKyn 3a 1a U3[ejCTBYBA NMOBOJIEH MCXO/ BO HEFOBUOT CJTy-
yaj, ce Noxanun oo nonuuujata. MNotoa nonuuujata ce obpaTna [0 3aMEHMK-
jaBHMOT 0OBMHUTEN, KOj ja 0400pMN M ja cnefien NoHaTaMoLlIHaTa UCTpara BO
PaMKUTE Ha 3aKOHCKaTa paMKa Ha MOAENOT 338 CUMYIMPAHO KPUMUHAHO OfHe-
CyBatbe, laBajKk1 My UMYHUTET 0 KpMBMUHa ofrosopHocT Ha CLL, Bo 3aMeHa 3a
obesbefyBare Ha [OKa3W NPOTUB OCOMHUUEHMOT cTopuTen. [lo Taa Mepa WTo
CLU nman nopapka of CTpaHa Ha NONMLMjaTa Aa ¥ NOHYAM HA anaMKaHTKaTa
3HAYMTENTHM CyMM Ha (PMHAHCMCKM CpeacTBa Bo hopMa Ha NoTKyn 1 My buna fa-
[leHa TeXHMYKa onpeMa 3a Aa MM CHMMa HWUBHMTE PA3rOBOPM, OTTYKA € jacHO
[eKa nonuumjaTa BnMjaena Bp3 TeKOT Ha HacTanuTe. Kako u pa e, Cypot He
CMeTa JieKa yniorata Ha nosimumjata 6una HacunHa, ofHOCHO foBesa A0 3/10-
ynotpeb6a, UMajKku ja Npeasup HMBHATa 0bBpCKa Aa M NOTBPAYBaaT, OAHOCHO
[1a 'Y Bepuch1KyBaaT MOMNMAKMUTE KOM Ce OHECYBAAT Ha KPUMMHATHM aKTUBHOCTM,
KaKO M BaXXHOCTa Ha OCYETYBatETO Ha KOPO3MBHUOT eheKT, 0AHOCHO KOPO3MB-
HOTO BIMjaHMKe LITO KopynLujaTa BO LeNIOT Ha CyACTBOTO FO MMa BP3 BNAfieeHEeTo
Ha NPaBOTO BO €AHO AEMOKPATCKO onwTecTBo. HKUTY, nak, 3aKknydyBa aeka yno-
raTa Ha nonuumjaTta 6una oanyyyBaukMoT AKTOP BO AafeHNUOB CNyyaj. Oanyuy-
BauKkunoT chakTop 6uno ogHecysamweto Ha CLU n Ha annukaHTKaTa. [lo 0BOj CTe-
neH, CynoT npucbaka fieka Kako efieH Buf, Ha 6anaHc, OffHOCHO YPaMHOTEXEHOCT
noBeKe MOXKe [1a Ce KaXke AeKa Nonuumjata ,ce Npuknyyrna“ BoO KpUMMHanHaTa
aKTMBHOCT OTKOJIKY [ieKa Taa € OHaa WTOo ja MHMuMpana. Ha oBoj HauMH noBeke
MOXXe [la Ce KaXke fieKa HUBHUTE iejCTBMja OCTaHa/e BO paMKMTe Ha TajHOTO
pabotetbe, OTKONKY AeKa NOCTaMyBakeTo Ha areHTUTe - NpoBoKaTopM (agents
provocateurs) NpeTCTaByBano MOXXHa nospeaa Ha uneH 6 § 1 oa KoHeeHuujaTa.

Kako wro CygnoT BeKe 3abenexa, HaBUCTUHa nocToene Aobpu NpuuMHK aa ce
0TNoYHe co mctpara otkako CLU ja KoHTakTMpan nonuumjata. buno yrBpaeHo
Aeka CLU HeMan HuKaKBa noce6Ha BpcKa, ofHOCHO nocebeH ogHOC CO annu-
KaHTKaTa, Of LUTO MOXKe Aia Ce 3aK/lyuM AeKa TOj HeMan HUKaKBU CKpUEeHH, of-
HOCHO TajHM MOTMBM BO 06BMHYBaleTO Ha anMKaHTKaTa. Mogenot 6un 3a-
KOHCKM OBNacTeH, 0HOCHO of06peH 1 cnpoBefieH Ha aeno. MoHaTaMy, UCTHOT
T0j 61N cooABeTHO HaArNefyBaH of, cTpaHa Ha O6BUHUTENCTBOTO, AYPU MAKO
nocoopBeTHO 61 6UN0 NocToeweTo Ha HaA30p Of CTpaHa Ha CYAOT 3a BAaKOB
NpUKpUEH cUcTeM Ha UcTpara. MIMajKku rv npeasua ropeHaBeeHUTe pasMUchy-
Barba, CynoT 3aKnyuyBa aeka HeMano nospepa Ha uneH 6 § 1 og KonseHuujata.
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4.3. ECMIT - SHANNON npotus OBEAUHETOTO KPAJICTBO 6 anpun 2004
roguHa

Mpudakare Ha goKa3m Ha cypereTo Kou bune fobueHn co Mectere, 0HOCHO
NoCTaByBakbe Ha CTanuua o, CTPaHa Ha HOBUHap

CynoT 3abenexysa Aeka ynoraTa Ha Ap)aBaTa 6una orpaHMyeHa BO OHOC Ha
06BKMHEHMETO NpoTHB aniuKaHTOT (. LLleHOH) koe ce 3acHoOBano Ha MH(OpPMa-
LmuTe WTo B1ne AOoCTaBeHM 0 CTPAHA Ha TPETO NULE, OAHOCHO CTpaHKa - M -,
AnnukaHTOT 6Mn ,HaMecTeH" off CTpaHa Ha HOBMHAp, NPUBATHO NinLie, KOj He
6un areHT Ha [lp)xaBaTa: T0j He NocTanyBan Bo MMe Ha NOJMLMjaTa, He NoCTa-
nyBan no fafeHn MHCTPYKLMU, ORAHOCHO YNATCTBa O Hej3uHa CTPaHa MM Ha
Koj 6uno apyr HauuMH Koj 6un nop, Hej3uHa KoHTpona. Monuuujata HeMana Hu-
KaKBM NPeTXoHU MH(opMaLMu 3a onepaumjaTa Ha M. 1 Ha Hej3e 1 bune po-
CTaBEeHW ayaMo3anucu 1 BULEOCHUMKM OTKAKO HAaCTaHOT BeKe ce cnyuumn. [lo-
HaTaMy, CyaoT nocouyBa fieka BO MPBMYHMOT CNyyaj, OKOMHOCTUTE NOJ, KOW
bune npubaseHn aokasuTe bune pasrnefaHu, OAHOCHO UCMIMTAHU Of CTPaHa
Ha cyAMja BO NpBOCTeneHaTa nocranka co nocebeH ocBpT Ha KOHTEKCTOT Ha
np1MeHa BO COrNAcHOCT Co AenoT 78 Bo nornep Ha HUBHO HenpudaKare, of-
HOCHO MCK/ly4yBatbe BP3 OCHOBA Ha TOa WITO MCTUTe bune cobpaHu co nocra-
BYBatbe Ha CTanMua... 3a BpeMe Ha BakBMOT NMPOLLEC, BO KOj anjIMKaHTOT bun
3acTanyBaH O/ CTPaHa Ha afiBOKaT, bune NoBMKaHM CBefOLM Ha 0OBMHEHMETO
[a [afaT AOKa3M U TMe Bune ucnpalaHu BKpcTeHo. McTo Taka, M aniMKaHToT
W3HEeN [0Ka3u BO CBOE MMe M MOBMKa CBEAOK KAKO MOAAPLIKA HA HeroBuoT
cnyyvaj. Mocne neTpHeBHOTO cocnywyBake, OAHOCHO pacnpasa, CyaujaTa BO
npBocTeneHaTa nocTanka of6un fa ru otpau goKasute, TBPAEjKM AeKa HUB-
HOTO NpudaKatbe HeMa a MMa LWTeTeH edpeKT BP3 NPaBUUYHOCTA Ha Koj 6uno
MoHaTaMOLUEeH CyACKM NpoLec WTo b1 Moxen fa cnefysa. Bo obpasnoxeHueTto
Ha CBOjaTa Of/yKa Koja Ce 3aCHOBAa Ha LieNIOKYMHMOT MaTepujan Koj ce Haoran
npeg Hero, BKIy4yBajk1 MM U BULEOCHUMKUTE U TPAHCKPUNTUTE, OFHOCHO CTe-
HOTpaMuTe Ha ayAMo3anucuTe, CyAmnjaTa Bo NpBoCTeNeHaTa NocTanka 3akayumn
AEKa arIMKAHTOT He 61N HAMECTEH 3a [a rO M3BPLUM KPUBUUHOTO N0, TyKY
AeKa Toj caMMOT J06POBOSIHO Ce MOHYAMN M ce cornacun aa Habaeu Hapko-
TWUHa ppora, 6e3 nputoa fa bupe usnoxeH Ha Kakos 6uno npuTUcoK. Bo oaa
HacoKa, CyAunjaTa BO NpBOCTENeHaTa NocTanka ce NoTnpen U Ha No3HaBakbeTo
LITO an/IMKaHTOT ro MMan BO OAHOC Ha MOMEHTA/IHTa LieHa Ha KOKAUHOT U BO
OiHOC Ha HauMHMTe Ha npenpopaxba Ha gpora, WTo M 6MNO NpaKTMUHO fe-




4» ‘07. SIM 01 MK.[R3] 24.02.2011 12:24 Page 88 @

88

MOHCTPMPaHO 0f, CTPaHa Ha (aKToT AeKa Toj ycnean fia AOroBOpH 3AeNKa Bo
POK 0y NeTHaeceT MUHYTH, KaKo 1 (paKTOT fleKa MaKO anIMKaHTOT MMan ofpe-
AeH 6poj Ha MOXXHOCTHM fa ce NOB/eYe Of 3AeNKaTa, Toj He ro CTOpUN Toa, rne-
Aajkn caMo Ha puHaHCKHCKaTa fo6MBKa, OHOCHO KOPUCT 3a cebe...

CypoT He Haofa HUTY efiHa MpUUYMHA Aa Ce COMHeBa BO OBaa MpoLeHa Koja
6una HanpaBeHa of, CTpPaHa Ha JOMALLHUTE CY,0BM MM BP3 OCHOBA Ha HETOBOTO
COMCTBEHO UCMUTYBakE, OLHOCHO pa3rfiefyBatbe Ha MaTepujanoT Koj ce Haora
npes Hero fa AoHece MOMHAKOB 3aknydyok. CyfoT, MOHaTaMy MoCcouyBa feka
anMKaHTOT BO HUTY eAHa ha3a, HUTY BO MOCTamnKaTa npep LOMallHWUTE CYA0BM,
HWTY, NaK, Npu HeroBaTa anaukaumja ao CynoT He TBpAEN AeKa ayAno UK Bu-
[e0[,0Ka3nTe NPOTUB HEro He Ce BUCTMHCKM MU fieKa He Ce BEPO[OCTOjHM Ha
Koj 6uno Apyr HaumH. [IoKONKY TOj ro HanpaBen Toa, He e CMOPHO JeKa Toj Ke
MMan MOXHOCT BO TEKOT Ha NocTarnkaTta npej AoMallHUTE CyJ0BM Ha OBaa OC-
HOBA Aa FO OCMOPM HMBHOTO NpuUchaKarbe Kako AOKas3.

Bo oBwe okonHocTtH, CyaoT 3aknydyBa Aeka npuchakarbeTo Ha 3acerHatuTe ao-
Ka3W He pe3ynTMpano co Kakea buia HeMpaBMUHOCT M 3aK/ydyBa AeKa BO Taa
HAaCOKa HeMa noBpefa Ha uneH 6.

4.4. WINAHKWJA - NPECYJA HA BPXOBHMOT CY[1 6POJ 890/1990

TproBuja co gpora: TaeH areHT, MOTTUKHYBatbe 3a U3BpLIYBatbe KPUBUUHO
Aeno; npecpeTHyBakbe, 0AHOCHO Ciefiethe Ha KOMYHUKaLMK, 3aKOHUTOCT; KOH-
LienT Ha KpMMMHANHA OpraHM3auuja

Cnyyaj Ha Hego3eoneHa Wp2osuja co HAPKOWUYHA gpoza: KpUMUHAHA Zpyia
Koja WpaHclopwupana 1 WoH KokauH og BeHeyyena eo llltaHuja. TaeH azeHiu
6un uHuntipupaH, ogHocHoO emeiliHalll 8o 2pyladtia. [eajya YneHosu Ha Zpylalia
bune 0g2oeopHU 3a (PUHAHCUPAre Ha oliepayujallia co Kyiyeare Ha pubapcku
6pog, gogeka ociliaHalliutlie YneHoau (KalieliaHoW Ha Hpogolli U KOHAK oW 80
Bereuyena) u tiajHuolli azeHili uMase pasuyHU yao2u 80 0gHOC Ha gesloll Ha J1o-
Zuctuuykalwa toggpwka u usspuysarelo Ha HeyezasiHaia, 0gHOCHO Hego3eo-
neHaltia Wipzosuja. Pezpyiiupareilio Ha exutiaxoll (3 nuya kou Hemae Upeiuxo-
geH KOHILAKIl co KpuMuHanHaltia opzaHusayuja) My 6uno gogepeHo Ha WajHuol
aZeHiu. Hexonky cocitiaHoyu 6une ogpxaHu co yen ga ce fiogzoitieu tpeo taily-
sarellio co Hpog go BeHeuyena u tiollioa 8pakareilio Hazag co gpozallia. 3a epeme
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Ha yenailia ucitipaza, WajHuUol azeHill UM 2u gocitiasyean cuitie buUltiHu UHgop-
Mayuu Ha ceoutlie UpetutiociuageHu. JJolonHulliesnHo, wecil Y1eHo8U Ha KpUMU-
HanHaltia opzaHusayuja bune citiageHu tiog ctipozo Habsbygyearbe, 0GHOCHO Crle-
getve. bune yaticeHu Yelliupu YseHosU Ha baHgallia U cuilie YieHo8U Ha eKULaXKO.
Og ciipaHa Ha obeuHuilieNolt Upoiliug cuitie bune logHeceHu 0bgUHeHUja 3a U3-
apuwlysatrbe Ha KpUBUYHOWO geno — Hego3eoleHa WP2osuja co HapKoWUYHA gpoa.

3a BpeMe Ha cyaeneTo, aaBoKaTMTe Ha ofbpaHaTa rv NoHyaune cnefHuse
TBPAeHa: NpBO, Aeka bponoT 6un HabaseH 3a NoTpebuTe Ha pUbONOBHA KaM-
natba B0 BeHelyena; BTOpO, fieKa TajHUOT areHT 6UN Toj WTO M NOTTUKHAN
cute 06BMHETH fia ro U3BPLLIAT KPMBUUHOTO AEN0; TPETo, HeJOCTUT Ha CYACKa
KOHTpONa Haj, CHUMeHuTe TenechOHCKM pa3roBopy O CTPaHa Ha NonuumjaTa,
3aT0a LITO CHUMKMTE WTO bune nogHeceHu He bune Bo opuruHanHa dopMa
TYKy 6une caMo efHOCTaBHM Konuu 1 bune caMo feNlyMHO TpaHCKpHbUpaHu.

Cynot HaBen fieka: 1) npeTxoAHO 3a BpeMe Ha Cy[ereTo CTPYYHM N1La 40oCTa-
BUNe M3BELLTA] eKa anaTuTe U MHCTPYMeHTHTE Kou 6une npoHajaeHu Ha 6pogot
He 6une coopiBeTHH, O[HOCHO He MoXKene fa buaaT cKopucTeHu 3a pubonos
W [leKa TaKBMOT 13BeLlTaj 61N fen of AOKYMEHTUTE KoM ce Haorlasne BO KPpUBUY-
HOTO A0CMe Ha 0BOj NpeaMeT; 2) oabopoT Ha cyaum ro npudaTHn TBPAEHETO
BO Mornef Ha NOTTUKHYBaETO 0f] CTPaHa Ha TajHUOT areHT BO BPCKa CO eKU-
NaXxoT Koj 6un perpyTMpaH o TajHMOT areHT, 3aToa LTO KOra TMe BeKe bune
Ha 6POMIOT M Ha OTBOPEHO MOpe, TMe 3Haene LWTO Ce CAydyyBa WM Torall Tme
HeMase HMKaKBa MOXHOCT Aa ro o0ujaT M3BPLUYBAHETO Ha KPUBMYHO Aeno; 3)
BO 0/]HOC Ha 3aKOHUTOCTa Ha CHUME@HMTE pa3roBopM, 0400POT Ha CyauM NOCo-
UMN AeKa He e GUTHO fanu NOAHECeHUTE CHUMKM Ce OPUIMHANK UAK Ce CaMo
@[IHOCTaBHM KOMMM Ha CHUMKUTE, AOKOJIKY He MOCTOM [,0Ka3 3a MaHWNYupatbe
CO CHUMKMTe (1 ieKa 33 Taa Lien MoXena aa buae nobapaHa cooBeTHa aHanM3a
Ofl CTPaHa Ha afiBOKaTUTe Ha 0OBMHETUTE 33 BpeMe Ha KPMMMHANMUCTMUKATA
MCTpara, HO 1eKa TaKBO HelTo He 6uno nobapaHo); AOMNONHUTENHO, CHUMKHUTE
KoM 6une goctaBeHu ja coapKene LenocHaTa Bep3uja Ha pasroBopuTe U Mo-
Xene ga 6upat penpoayumpaHu 3a BpeMe Ha CyAcKaTa pacnpaBa (LiTo HaBu-
CTMHa Ce CNyYmMno BO OBOj CNyYaj); LUTO Ce OAHecyBa [0 TPaHCKpUNuMjaTa, of-
60pOT Ha CYAMM NOjaCHUN AeKa BUCTMHCKMOT 10Ka3 Ce CaMUTe CHUMKM M1 [ieKa
LieNITa Ha TPaHCKpMNLyjaTa e e|HOCTABHO Aa ro HanpaswW NPUCTANoT 40 pasro-
BOPMTE MoJeceH Ha HauWH LITO UCTUTe Ke bMaaT NpoUnTaHM.
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Bo ofHOC Ha KOHLENTOT Ha KpMMMHaNHa opraHusaumja, CynoT ce nosukan
[eKa HEej3MHOTO MOCTOeHEe He 3aBUCHU Of AMPEKTHOTO 3HAEHE, OJHOCHO WH-
(hOPMMPAHOCT Ha UNEHOBMTE KOM Ce HAaoaaT Ha BPBOT Ha Hej3uHaTa XMepapxuja,
3aT0a LUTO BO NpaKca Ce CyyyBa COCEMa CMPOTUBHOTO. [l0BONHO e caMo Aa ce
[IOKaXKe MOCTOEHETO Ha CUCTEM 3a MCMOPaKa M NpUMake Ha Hapeabu, Koj e
BOCMOCTaBEH, OLHOCHO (hYHKLMOHMPA HE3AaBMCHO Of IMYHUTE OHOCH, OAHOCHO
BPCKM NMOMErY UNeHoBuTE.

KoHuedol Ha ,KpUMUHAIHA opZaHu3ayuja”“ e KyyeH 3a UpumeHaiua Ha [TNM,
3ailioa wito 8o logekellio UpunuKu dpumeHaiia Ha [TMM e UpegeugeHa 8o Uiozneq
Ha [UewKu KpusuyHU gesia og obnacitia Ha opZaHu3uUpaHuol KpumuHan. Bo co-
gnacHocili co Upakcaitia eo LLliaHuja He e HeolioXogHo ga ce ugeHiugukysaail
cuilie ymeHosU, UMajKu 2u tpegeug soobuyaeHuilie dolliewkKoliuu 6o {ozneg Ha
oilikpuearbellio, Koj ce Haoé¢a Ha epeolli Ha opzaHusayujallia; dolpebeH e camo
gOoKa3 3a Uocloerelo Ha clupyKypa u 3a Uociloerello Ha passiuyHu ynoau, 0g-
HOCHO 3ago/KeHuja Upu u3epulyeareilio Ha KPUBUYHOWO geslo 0g CUPAHa Ha
nuya co tociliojaHa KpuMUHaHa otipegenba.

4.5. TEPMAHUJA -TNPECY[IA HA COJY3HUOT CYl HATIPABJIATA bPOJ
769/1999

Monuuujata ro noBukana o6BMHETHOT 3a fa AoroBopart 3aenka. Hemano Me-
CTete, 0JHOCHO NOCTaByBakbe Ha CTanMua

CraHyBa 360p 3a onepauuja Ha Hef03BoNeHa TproBuja co apora. Hekonky
OCOMHWYEHU NnLa bune yancenu. Monuumjata ro fos3Hana MMETO U TenedoH-
CK1oT 6poj Ha apyro ocoMHMyeHo nuue. MonuuujaTa pewwmna aa 1 ce jaBu Ha
Hea M fia AOroBopM Kynonpoaaxba Ha HApKOTHUHa APOra, 3a fja MOXe Taa Aa
6upe nounpaHa u npueegeHa. Taa 6una yanceHa 1 ocyaeHa. AfBOKaTOT Ha
obBWHeTaTa 4 3a BpeMe Ha CyaeteTo u nogouHa npea Cojy3HMOT cya Ha npas-
[laTa TBpAen AeKa HeroBaTa KAMeHTKa buna NoTTMKHaTa [ja ro U3BpLUM KPUBUY-
HoTo geno. Cojy3HWOT CyA Ha NpaBfaTa ro oThp/InA BaKBOTO TBPAEHE CO 06-
pa3NoXeHue feKa: MOCTOM NOTTMKHYBakbe, 0AHOCHO NOCTaBYBakbe Ha CTanuua
BO OHMe Cyyau Kora NMoNMLMCKUOT CNyXKOeHHUK ja npeseMa MHUMjaTMBaTa U
BNMjae Bp3 IMLLETO KOe He CaKa Aa U3BPLIM KPMBMUHO AEJI0; LUTO 3HAUM fieKa
JIMLLETO HUKOTaL He U1 U3BPLUMAO KPUBMYHO [1EN0, AOKOJKY He MOCTOeNo npe-
TXO[HOTO BNMjaHMe Of CTpaHa Ha nonuuujaTa. Bo oBoj cnyyaj He nocTtoeno Me-
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CTeHe, 0JHOCHO NOCTaByBatkbe Ha CTanMua, 3aT0a LITO HE3AaKOHCKMTE aKTUBHO-
CTW Ha 06BMHeTaTa of NpeTXoAHo i 6une No3HaTH Ha NonMUMjaTa, NPeKy cpea-
cTBaTa 3a HabsbyayBatbe, OAHOCHO Cieiekbe M Oy U3jaBUTE AAfieHH Of CTPaHa
Ha OCTaHaTUTe 0COMHMYEHM NMLa. TenedOHCKMOT NMOBMK Of CTPaHa Ha Nomu-
LMjaTa He ja NOTTMKHAN 0bBMHeTaTa, TYKy MM OBO3MOXMN Ha MOMMLIUCKUTE
cnyx6eHuum fa ja nouMpaaT M a ja yancar.

5. TAJHOHABJETYBAHE UTMPEBAPYBAHE HA KOMIMJYTEPCKU CUCTEM

5.1. LWNAHWUJA - NPECYJA BPOJ 43/2009, 26 jynu, HaunoHaneH cyp,
(AUDIENCIA NACIONAL, Bucok cyp, 3a cneumjanHu KpUBUYHM fena
- Tepopu3aM 1 PYru Cep1o3HH1, OJHOCHO TELIKU KPUBUUYHM Aena
MOBP3aHMN CO HaLlMOHANHUTE UHTEepecH)

®dancudukysatbe Ha KpeUTHU KapTHMUKK. AHanKM3a Ha KOMMjyTepCKMTe CUCTEMM

3a BpeMe Ha McTparaTa, UCTPaXKHUOT Cyamja ro ofo6pus, OHOCHO Fo OBAACTMN
NPeTPecoT Ha XMBealMLTaTa Ha TPU OCOMHMUYEHM NiuLa M Bune 3anneHeT
BKYMHO LWecT KoMnjyTepu. DopeH3nuKu eKcrnepTH of nonuuMcKata cnyxba ru
aHanu3upane KOMNjyTepuTe 1 OTKpUIE NPOrpaMu Kou bune COOABETHM 3a CUM-
HyBatbe MOAATOLM Off OPUTMHANHWUTE KPEAUTHM KapTUUKM M MOHATaMy 3a CHU-
Matbe Ha TaKBUTE MOAATOLM Ha NaXKHU, OAHOCHO hancucuKyBaHu KpeanTHU
KapTUUKK, TME UCTO TaKa NPOHaLLJIE U HEKONKY (hajnoBu CO NoAaToLM Ko bune
[061eHN 0 YKPAAEHU KPeanUTHU KapTUUKM.

DopeH3nuKuTe eKCriepT1 CBeoYENe 3a BpeMe Ha CYACKMOT NpoLec (Ha rnaHaTa
pacnpasa) BO CBOjCTBO Ha CBEOLM-EKCNEPTU M Ha CyauuTe UM ja objacHune
MEeTOL0NOrnjaTa WTO TMe ja KOpUCTENe 3a aHaNM3Mpake Ha KOMMjyTepuTe U,
MCTO TakKa, Aane objacHyBake BO OAHOC Ha HMBHUTE Haoau. KoMnjyTepure
6une goHeceHn Bo CyfHMLaTa, 3a Ja MOXKE Ha NMLe MecTo Aia ce npoeepat
MOXXHUTE TBpAeka WK fla ce OArOBOPAT MOXXHUTE Mpallatba NOCTaBEHU Of
CTpaHa Ha CTpaHKHTe.
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5.2. LUMNAHWUJA -NPECY[JIA BPOJ 408/2009, HauuoHaneH cyp (AUDIENCIA
NACIONAL, Bucok cyp 3a cneuujanHu KpUBUYHU Aena - TepopU3aM U
APYry CepMO3HU, OFHOCHO TELIKW KPMBMUHM AieNa MOBP3aHM CO
HaLMOHaNHUTE UHTepecH)

3aKOHMTOCT Ha nogaTouuTe NpubaBeHn o KOMNjyTepuTe KaKo fOKa3

Cnyuaj Ha Tepopusam: YUnerosu Ha ETA (LLInaHcka TepopucTiuka rpyna) bune
yarnceHu u 3a BpeMe Ha NPeTpecoT Ha HUBHWUTE XMBeanuwwTa bune 3anneHeTy
oApeaeH 6poj Ha KoMMjyTepu Kou COfpKene BPeAHU, OHOCHO KOPUCHU UH-
(hopMaLiMmM BO BPCKa CO TEPOPUCTMUKM aKTUBHOCTH U MaHOBU. ABOKaTUTE Ha
obB1HeTUTe TBpAENe feKa MHchopMaLMMTe, OBAHOCHO fOKa3uTe Kou bune fo-
6uenu og chajnoBuTe WITO Ce Haofane Ha KoMnjyTepuTe He Tpeba fa bupar se-
MeHM npeABuA, , OAHOCHO fAeKa Tpeba fa GuAAT NpornaceHu 3a HeBaXKeuKH,
3aToa LITO KoMNjyTepuTe He 6une foCTanNHU BO CYAHMLLATa 3a BpeMe Ha cyge-
teTo. CyaoT ro u3jaBun CnejHoOBO: ,,04MITIERHO € ieKa e NpenopaysMBo Aa ce
npebpojaT cuTe fOKa3M Ha CyAeHEeTO, BKYUYBajKM 'M M CIOMEHATHTE TEXHUUKM
Hanpasu, HO, Of ApYyra CTpaHa, bune HanpaBeHN HEKOJNIKY CTPYYHU, ORHOCHO
eKCnepTCKM M3BeLlTaM o, CTpaHa Ha chopeH3nYapuTe BO OAHOC Ha KOoMNjyTe-
puTe M HUBHATA COAPIKMHA M UCTUTe BUNe JOCTaNHM BO TEKOT Ha KpUMUHANK-
CTMUKaTa MCTpara 1 fieka afiBoKaT1Te Ha 06BMHETUTE MMasle MOXKHOCT BO TOj
MOMEHT, OfIHOCHO BO Taa ha3a of NnocTankaTa Aa NPepsioXaT ApYr BUA Ha
aHanu3n M BypM U fa NPeAJIoNar ,,M3puumuTo* fa bupaat usBpLueHH cneyuduuHn
CTPYYHM aKTMBHOCTH, OHOCHO BeluTaueta Ha KOMNjyTepuTe BO TEKOT Ha Cy-
AeweTo. Bo 0Baa Hacoka HUWTO He 610 nobapaHo o CTpaHa Ha afBoKaTUTe
Ha ofibpaHaTa. [oHaTaMy, agBOKaTMTe MOXene ia MM NOCTaByBaaT MpaLuatba
Ha eKCnepTUTe BO OJHOC Ha CEKOj AieTasb BO HUBHUTE M3BELUTaM 3a BpeMe Ha
BKPCTEHOTO McnpaluyBake. Bo fafeHMOB cnyJyaj afABoKaTMTE Ha efieH onwT
HaumMH ro nobapasne NPUCYCTBOTO Ha KOMNjyTepuTe, 6e3 NpuToa fa ja oTKpHjaT
HEeOnXo4HOCTa Of TaKBOTO MPUCYCTBO M 6e3 Aa rv obpasnoxaT Hecornacysa-
tbaTa LITO MM MMAAT BO NOT/Nef Ha TBpAeHaTa M3HECEHM BO M3BELUTAUTE Hampa-
BEHM Of CTpaHa Ha CTPYYHUTE NMLA, UAK, NaK, Aa ja objacHaT notpebata of
[OMONHUTENHM BelTadyerba M npoBepku. Kako pesynTaT Ha ceTo oBa, Cynort
CMeTan JeKa floKasnTe ce NpubaBeHn Ha 3aKOHWUT HAUMH W JOAaN AeKa HeMano
noBpefa Ha NpaBoTo 3a hep-cyaete.
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PRAKTIKA VENDASE MBI

I PJESA 1.
MASAT E POSACME HETIMORE

1. HYRJE

Me até gé vendi joné morri obligimin pér koordinim té legjislacionit té brend-
shém me até té Bashkimit Evropian, u paraqitén ndryshime té konsiderueshme
né até drejtim dhe madje fillimisht né ligjet sistematike, si¢ eshté Ligji mbi
Procedurén Penale (LPP). Né fillim té muaijit dhjetor té vitit 2004 u miratua
Ligji mbi ndryshimin dhe plotésimin e Ligjit pér Proceduré Penale, me té cilin
u pranuan edhe disa institute té reja, né mesin e té cilave, si mé i réndésishém
mund té ndahet aplikimi i masave té posacme té hetimit. Fillimi i zbatimit té
masave té posagme té hetimit éshté me réndési té vecanté, posacérisht né
(uftén kundér krimit té organizuar, korrupsionit dhe terrorizmit. Me ato, né
njé masé té konsiderueshme kané filluar té tejkalohen, ose té paktén, té paké-
sohen véshtirésité e médha gjaté zbulimit dhe ndjekjes sé kétij lloji té krimit.

Gjaté veprimit té vet, Departamenti pér ndjekje té kryerésve té veprave penale
né lidhje me krimin e organizuar dhe korrupsionin prané Prokurorisé Publike,
ndérsa nga viti 2008 edhe Prokuroria Publike Themelore pér Céshtjet Publike
pér ndjekje té krimit té organizuar dhe korrupsionit, u pérpoq t'i aplikojé
masat e posagme té hetimit, me géllim zbulimi mé efikas dhe me kété edhe
vértetimi mé i lehté i veprave né lidhje me krimin e organizuar, korrupsionin
dhe terrorizmin, por vetém né rast kur né ményré tjetér nuk mund té sigurohen
prova pér kryerésit ose pér veprén penale. Me aplikimin e tyre, rritet shpresa
pér zmbrapsje té autoréve té mundshém, e cila edhe mé shumé u shtua me
aplikimin e kapacitetit té ploté pér ndjekjen e komunikimeve, sepse me mira-
timin e Ligjit pér Ndjekjen e Komunikimeve, u shtua mundésia pér efikasitet
té rritur gjaté zbulimit dhe ndjekjes sé kryerésve té veprave té tilla penale.

1 “Ligji pér Proceduré Penale” i referohet Ligjit pér Proceduré Penale té vitit 1997 me té gjitha
ndryshimet dhe plotésimet e mévonshme, ndérsa ,Ligji i ri pér Proceduré Penale” i referohet
Ligjit pér Proceduré Penale i cili u miratua né vitin 2010.

@
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Veté fakti se béhet fjalé pér aplikimin e vérteté té selektuar té masave té
posacme té hetimit, shihet edhe nga informacioni se né vitin 2005 numri i ur-
dhérave té léshuara pér aplikim té masave té posagme té hetimit ka gené 18
né vitin 2006 ai éshté ulur dhe jané léshuar 8 urdhéra. Lidhur me propozimet
pér léshim té urdhérit pér aplikim té masave té posagcme té hetimit nga
gjykatési hetues, né vitin 2005 u parashtrua vetém njé propozim, ndérsa né
vitin 2006 ky numér u rrit dhe u parashtruan gjashté propozime. Gjaté vitit
2008, né 23 raste jané aplikuar masa té posacme hetimi nga neni 142-b té
LPP-sé. Ky numér i shtuar doli nga fakti se gjithcka filloi me aplikimin e masés
sé posagme té hetimit nga neni 142-b, paragrafi 1 pika 1 i LPP-sé - Ndjekja e
komunikimeve dhe hyrja né shtépi dhe hapésira té tjera ose né mjete té trans-
portit, me géllim krijimi i kushteve pér ndjekje té komunikimeve, sipas kushteve
dhe procedurés té pércaktuara me ligj. Kétu patjetér duhet theksuar se dallimi
né numrin e rasteve dhe urdhérave té [éshuara éshté pér shkak té faktit se njé
urdhér ose propozim mund té pérfshijé mé shumé lloje té masave té posagme
té hetimit, mé shumé persona dhe pér mé shumé vepra penale, se pér njé rast
mund té léshohet urdhéri nga Prokuroria Publike pér aplikimin e masave té
posacme té hetimit kundér autoréve té panjohur té veprave penale ose t'i
parashtrohet njé propozim gjykatésit hetues pér aplikimin e masave té posagme
té hetimit ndaj personave me identitet té njohur. Njékohésisht, mund té
léshohet urdhéri dhe nga Prokuroria Publike pér aplikimin e masave té posagme
té hetimit kundér autoréve té panjohur té veprave penale dhe té parashtrohet
propozimi pér aplikim té masave té posagme té hetimit ndaj personave me
identitet té njohur, dhe se pér njé rast mund t'i paragiten mé shumé propozime
gjykatésit hetues.

2. SHQYRTIMI | MASAVE TE POSAGME HETOMORE

Né nenin 42 té LPP-sé, né té cilin jané numéruar kompetencat e Prokurorit
Publik. Né paragrafin 2 éshté shtuar njé piké e re numér 2, sipas té cilés,
Prokurori Publik éshté kompetent gé né procedurén e hetimeve paraprake té
jep urdhéra pér aplikimin e masave té posagme té hetimit nén kushtet dhe né
ményrén e pércaktuar me ligj.

Kjo pjesé e juridisksionit té Prokurorit Publik éshté e pérpunuar né Kapitullin
XV té Ligjit pér Procedure Penale, dhe késhtu né nenin 142-g, paragrafi 3
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éshté paraparé qé né procedurén e hetimeve paraprake Prokurori Publik té
vendos me urdhér té arsyetuar me shkrim, né propozimin e arsyetuar me
shkrim nga Ministria e Punéve té Brendshme, pér aplikimin e masave té
posacme té hetimit né rast kur mungojné njohuri rreth identitetit té kryerésit
té veprés penale, madje pér masat e posagme té hetimit té parapara né nenin
142-b paragrafi 1, nga pika 3 deri né pikén 8 té LPP-sé.

Kur béhet fjalé pér njé propozim té arsyetuar nga Ministria e Punéve té Brend-
shme, duhet té kihet parasysh se nuk mjafton qé né té vetém té theksohet se
Ministria disponon me njohuri se éshté né rrjedhé e sipér, ose se po pérgatitet
kryerja e veprés penale dhe se né ményré tjetér nuk mund té sigurohen prova.
Bashké me propozimin, duhet té shénohet edhe nga jané marré kéto njohuri.
Ky shénim mund té jeté njé shénim zyrtar nga njé bisedé e realizuar me njé
person i cili ka raportuar se éshté né rrjedhé e sipér té kryerjes sé veprés
penale, ose se pérgatitet kryerja e njé vepre penale, mund té jeté njé shkresé
e dérguar pérmes Interpol-it pér njohurité e fituara nga shérbime té shteteve
tjera, njé kérkesé e dérguar nga shtete tjera, pérkatésisht nga shérbimet e
tyre kompetente népérmjet Ministrisé sé Drejtésisé. Kjo do té thoté se nuk
éshté patjetér té béhet fjalé pér dérgim té provave , té cilat do té mund té
shfrytézohen né procedurén e métejshme, por megjithaté, Prokurori Publik
duhet té keté njohuri mbi origjinén e njohurive me té cilat disponon Ministria
e Punéve té Brendshme, né ¢faré ményré jané siguruar, dhe né vecanti, nése
mund té vlerésohet vallé a nuk mund provat té sigurohen né ményré tjetér
pér zbatimin e suksesshém té procedurés. Cdoheré duhet patur parasysh se
me aplikimin e masave té posacme té hetimit, ndérhyhet né privatésiné dhe
ato duhet té jené mjeti i fundit pér sigurimin e provave.

Nése kryerési éshté i njohur, né pajtim me nenin 142-g paragrafi 2 té LPP-sé¢,
né procedurén paraprake hetimore, urdhér [éshon gjykatési hetues pér masat
e parapara né nenin 142-b, paragrafi 1 nga pika 2 deri te pika 8 té LPP-s¢, dhe
me propozim té Prokurorit Publik.

Ndaj propozimit té arsyetuar, Prokurori Publik duhet t'i dérgojé gjykatésit
hetues ndonjé informacion se ku kané marré njohurité, ; né té kundértén
gjykatési hetues mund te deklarojé mospajtim me Késhillin Penal (kétu vlen e
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njéjta gjé kur Ministria e Punéve té Brendshme i parashtron propozim
Prokurorit Publik)

Gjaté hetimit, né pajtim me nenin 142-g, paragrafi 1 i LPP-sé&, njé urdhér
[éshon vetém gjykatési hetues.

Urdhérin pér aplikim té masave té posagme hetimore, né pajtim me nenin
142-d, paragrafi 1i LPP-sé e kryen Ministria e Punéve té Brendshme, Drejtoria
Doganore dhe Policia Financiare.

Né paragrafin 2 té po té njéjtit nen, éshté theksuar se ¢cka duhet pérmbajtur

urdhéri, si vijon:

= té dhéna mbi personin kundér té cilit po aplikohen masat e posagme té he-
timit kur kryerési éshté i njohur,

= baza té dyshimit pér veprén e kryer penale,

= faktet nga té cilat rrjedh zbatimi i masave té posagme té hetimit,

= ményra e zbatimit,

= véllimi dhe

= kohézgjatja.

Paragrafi 3 parasheh se aplikimi i masave té posagme hetimore té parapara
né nenin 142-b, paragrafi 1 pikat nga 2 deri né 8, mund té zgjasé pér mé sé
shumti katér muaj. Me propozim té Prokurorit Publik, kur urdhérin e [éshon
gjykatési hetues, ose me propozimin e Ministrisé sé Punéve té Brendshme, kur
urdhérin e léshon Prokurori Publik, pér shkage té arsyeshme, kohézgjatja e masave
té posacme té hetimit mund té zgjasé mé sé shumti pér tre muaj plotésues.

Kjo éshté pér arsye se ligjvénési nuk e ka pérshkruar obligimin e organit i cili i
aplikon kéto masa deri te Prokurori Publik, gé t'i dorézojé té gjitha té dhénat,
lajmérimet, dokumentet dhe gjérat e marra nga aplikimi i masave atéheré kur
e kérkon vazhdimin e afatit. Gjegjésisht, obligimin e kétillé ligjvénésit pér-
shkruan vetém kur ka kaluar afati pér aplikimin e masave. Nga pérvoja e deri-
tanishme né aplikimin e masave té posacme té hetimit, shkaqge té arsyeshme
ekzistojné kur Ministria e Punéve té Brendshme (e cila tani pér tani éshté i
vetmi organ i cili kryen kéto masa), me propozimin pér vazhdim, Prokurorit
Publik do t'ia dorézojé njé Raport té posagém té cilit do t'i bashkéngjiten
edhe provat, si dhe materialin e regjistruar, té gjitha kéto té siguruara me ap-
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likim té masave té posagme té hetimit, té zbatuara deri atéheré. Kjo ka réndési
té vecanté, pasi Prokurori Publik duhet té vlerésojé nése vazhdimi i aplikimit
té masave té posagme té hetimit éshté me té vérteté i arsyeshém, pa marré
parasysh nése urdhérin e [éshon ai ose i parashtron propozim pér vazhdim
gjykatésit hetues. Nése gjykatési hetues jep urdhér pér vazhdim, atéheré njé
ekzemplar i Raportit i posacém, Prokurori Publik ia dérgon gjykatésit hetues,
té shogéruar me propozimin pér vazhdim. Kétu sérish paraqgiten dilema nése
me Raportin e posacém Prokurori Publik duhet Gjykatésit hetues t'ia dorézojé
edhe déshmité edhe materialin e ingizuar, té siguruar me masat e posagme té
hetimit té aplikuara deri atéheré, sepse ai duhet té vendos nése do té léshojé
njé Urdhér pér vazhdim dhe nése ekzistojné shkaqe té arsyeshme pér até se si
parasheh Ligji. Kjo dilemé parashtrohet pasi Prokurori Publik éshté ai i cili
pérfundimisht merr vendim nése ka prova té mjaftueshme qé té ngrit proceduré
dhe me kété rast patjetér duhet patur né dispozicion té gjitha provat e sigu-
ruara né procedurén para-hetimore. Ministria e Punéve té Brendshme provat
materiale si dhe materialin e ingizuar dhe masat e posagme hetimore té ap-
likuara deri atéherg, duhet t'i dorézojé né nga njé kopje. Kétu duhet pérmendur
se edhe pse nuk éshté né LPP, askund né ményré té pérpikté kjo nuk éshté
theksuar, megjithaté nése analizohet me kujdes neni 142-gj paragrafi 4, né té
cilén thuhet se si “bashké me Raportin e posacém dorézohet edhe i téré doku-
mentacioni i siguruar me aplikimin e masés sé posagme té hetimit”, do té
thoté se né Ministriné e Punéve té Brendshme nuk guxon té mbetet asgjé nga
materiali i ingizuar dhe nga provat e siguruara, atéheré éshté e logjikshme gé
e njéjta té jeté né njé ekzemplar. Kétu, me arsye shtrohet pyetja se ¢faré do
té ndodhé nése rastésisht démtohet materiali i incizuar. Duhet té theksohet
se deri tani né praktiké kjo nuk ka ndodhur, por cka nése ndodh? Prandaj, do
té kishte qené mé miré té mendohet gé né Ligjin e ri pér Proceduré Penale té
parashihet dhe njé rast i tillé.

Né praktikén e deritanishme, Prokurori Publik, me Propozimin pér vazhdimin
e masave té posacme hetimore gjykatésit hetues e dorézon vetém Raportin e
Posagém né té cilin né ményré pérmbledhése theksohet se cilat prova jané
siguruar dhe pér cilat shkaqge kérkohet vazhdimi.

Né rast kur me aplikimin e deritanishém té masave té posagme té hetimit nuk
béhet e njohur se kush jané kryerésit e veprés ose kur nuk sigurohen prova té
mjaftueshme mbi kryerésin, né até rast Raporti i Posacém bashké me provat,
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si dhe materiali i ingizuar, té siguruar me aplikimin e deriatéhershém té masave
té posagme té hetimit i dorézohet Prokurorit Publik nése ai e ka léshuar Urd-
hérin pér zbatimin e tyre, ose gjykatésit hetues nése e ai ka léshuar Urdhérin.
Né até rast neni 142-gj paragrafi 5 nga LPP-ja parasheh: ése Prokurori Publik
pas marrjes sé dokumentacionit té ploté vleréson se nuk ka vend pér ndjekje
penale, materialet do té asgjésohen nén mbikéqyrjen e tij, dhe pér kété do té
pérpilohet njé Procesverbal, ndérsa nése pas dorézimit té raportit bashké me
dokumentacionin e ploté gjykatési hetues nuk fillon me hetimin, ose ai éshté
ndérpreré, atéheré materialet do té asgjésohen nén mbikéqyrje té gjykatés, e
pér kété do té pérpilohet njé Procesverbal.”

Kur léshohet Urdhéri pér aplikimin e masave té posagme hetimore?

Marrja e masave té posacme té hetimit mund té urdhérohet:

= pér sigurimin e té dhénave dhe provave té nevojshme pér zbatimin e suk-
sesshém té procedurés penale, té cilat nuk mund té grumbullohen né ményré
tjetér ose nése grumbullimi i tyre do té ishte béré me véshtirési té médha

= pér vepra penale pér té cilat éshté paraparé dénim me burg nga sé paku
katér vite

= pér vepra penale pér té cilat éshté paraparé dénim me burg deri pesé vjet,
pér té cilat ekziston dyshimi i bazuar se jané kryer nga ana e njé grupi té or-
ganizuar, té njé bande, apo ndonjé grupimi tjetér kriminel dhe

= pér veprat e numéruara né ményré taksative pa marré parasysh dénimin e
paraparé dhe numrin e kryerésve.

Né Ligjin pér Proceduré Penale jané paraparé teté masa té posacme té hetimit,

e kéto jané:

= ndjekja e komunikimeve dhe hyrjes né shtépi dhe hapésira tjera ose né
mjete transportuese me qéllim krijimi i kushteve pér ndjekje té komu-
nikimeve, sipas kushteve dhe procedurés té pércaktuar me ligj,

= inspektimi dhe kontrollimi i sistemeve kompjuterike, marrja e sistemeve
kompjuterike ose e pjeséve té tyre,

= mbikéqyrja e fshehté, ndjekja dhe ingizimi audio-vizual i personave dhe té
sendeve me mjete teknike,

» blerja (e simuluar) e sendeve, si dhe dhénia (e simuluar) e ryshfetit dhe pra-
nimi (i simuluar) i ryshfetit,

= dérgimi dhe transporti i kontrolluar i njerézve dhe mallrave,



4» ‘07. SIM 02 AL [R2] 24.02.2011 15:24 Page 19 %

MASAT E POSAGME HETIMORE - PRAKTIKA VENDASE DHE NDERKOMBETARE 19

= pérdorimi i njerézve me identitet té fshehur pér ndjekje dhe grumbullimi i
informacioneve ose i té dhénave,

= hapja e njé llogarie imagjinare (e simuluar) né té cilén mund té ihen mjete
qé rrjedhin nga vepra e kryer penale dhe

= regjistrimi i personave imagjinar (té simuluar) juridik ose shfrytézimi i per-
sonave ekzistues juridik pér grumbullimin e té dhénave.

Ligji pér Ndjekje té Komunikimeve éshté miratuar né vitin 2006. Me fillimin e
zbatimit praktik té tij, menjéheré u detektuan njé varg dobésish, e pér kéto
shkage u béné ndryshime té cilat hyné né fugi né muajin shtator té vitit 2008
me té cilat u pérforcua faza parahetimore dhe ajo e hetimit, gjaté grumbullimit
té provave. Né esencé, ndryshimet e béné Ligjin shumé mé efektiv dhe ai
paraget instrument tejet i miré, i cili e lehtéson punén gjaté grumbullimit té
provave.

U béné ndryshimet né vijim:

= mund té ndjeken persona té panjohur, ndérsa paraprakisht nuk mund té
ndjeken persona té panjohur para se té identifikohen plotésisht;

= ndjekja e komunikimeve béhet né hapésirat e Sektorit pér Krim té Organizuar
prané Ministrisé sé Punéve té Brendshme, ndérsa ndjekjen paraprakisht e
kryente kryesisht Drejtoria pér Siguri dhe Kundérzbulim.

Urdhérin pér pércjellje té komunikimeve gjithmoné e léshon gjykatési hetues,
pa dallim nése béhet fjalé pér kryerés té njohur apo té panjohur. Ligji i ri pér
Proceduré Penale parasheh se gjykatési i procedurés paraprake duhet té ve-
projé si super partes né kontrollimin e ligjshmérisé sé kétyre masave intruzive
(té imponuara) por té nevojshme.

Sa i pérket grumbullimit té dijenisé me ndihmén e ndjekjes sé komunikimeve,

pér shkak té mbrojtjes sé interesave té sigurisé dhe mbrojtjes sé vendit, shihet

se Ligji mbi Komunikimet e rregullon téré kété proces nga neni 29 deri né

nenin 40. Dallimi kryesor né ndjekjen dhe grumbullimin e provave gé rregullohet

me po té njéjtin ligj nga neni 1 deri né nenin 29 éshté se:

= Drejtoria pér Siguri dhe Kundérzbulim kérkon leje nga gjykatési i Gjykatés
Supreme pérmes Ministrit té Punéve té Brendshme;

= Té dhénat e regjistruara nuk mund té shfrytézohen si prové, por vetém pér
kundérzbulim:
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= Kohézgjatja si¢ éshté shpallur né nenin 33 éshté nga 90 dité deri né njé vit;

= Té dhénat e regjistruara patjetér duhet té asgjésohen nén mbikéqyrjen e
gjykatésit i cili ka léshuar urdhérin né pajtim me nenin 34 nga Ligji pér Nd-
jekjen e Komunikimeve.

VECORI MBI MASAT NGA NENI 142-B, PIKAT 4, 6, 7 DHE 8

= me marrjen e masave nuk guxon té iniciohet kryerja e njé vepre penale;

= kundér personit i cili i merr masat nuk do té béhet ndjekje pér veprat qé
paragesin ndihmése té veprés penale, dhe jané kryer me géllim té sigurimit té
té dhénave dhe provave pér zbatimin e suksesshém té procedurés penale.

Né nenin 142-v éshté paraparé se:

= Té dhénat, raportet, dokumentet dhe [éndét gé jané grumbulluar me ap-
likimin e masave té posagme té hetimit paragesin prové pér procedurén
penale;

= Personat qé aplikojné masat mund té merren né pyetje si déshmitaré té
mbrojtur né lidhje me vazhdimin e masave té posagme té hetimit;

= Identiteti i kétyre personave éshté fshehtési zyrtare.

Mundésia pér marrje né pyetje té personave té cilét i aplikojné masat e
posacme té hetimit ka réndési té madhe. Kjo éshté me arsye se shumé shpesh
paragitet situata éshté e pamundur té dokumentohen veprimet gé i ndérmarrin
personat té cilat udhéhigen nga Urdhéri pér aplikimin e masave té posagme
té hetimit ose lévizja e tyre, sepse ekziston rreziku gé ato té vérehen dhe ap-
likimi i masave té diskreditohet.

Pasi té pérfundojé aplikimi i masave té posacme té hetimit MPB-ja ose organet
e tjera gé i kané aplikuar ato, kané pér obligim qé Prokurorit Publik, pérkaté-
sisht gjykatésit hetues t'ia dérgojné njé Raport té Posagém, né pajtim me
nenin 142-gj nga LPP né té cilin duhet té numérohen:

= Koha e fillimit dhe koha e pérfundimit;

= Numri dhe pérshkrimi i personave zyrtar;

= Lloji dhe numri i mjeteve teknike;

= Numri dhe identiteti i personave té pérfshiré;

= Lloji i veprés penale;

= Pérshkrimi i shkurtér i realizimit té géllimit
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3.  APLIKIMI PRAKTIK | MASAVE TE POSAGME TE HETIMIT DHE ANALIZA E
RASTEVE TE PROCEDUARA

Me hyrjen né fugi té Ligjit pér ndryshim dhe plotésim té Ligjit pér Proceduré
Penale né fillim té muajit dhjetor té vitit 2004 menjéheré filloi zbatimi i
masave té posagme té hetimit. Gjegjésisht mé 19 dhjetor, Ministria e Punéve
té Brendshme ia dorézoi Prokurorisé Publike Themelore njé Propozim pér
[éshimin e Urdhérit pér aplikimin e masés sé posagme té hetimit Vézhgim
Sekret, ndjekje dhe ingizim audio-video té personave dhe godinave me mjete
teknike sipas nenit 142-b paragrafi 1 pika 3 nga LPP-ja. Ishin né pyetje kryerés
té panjohur té cilét me géllim té shitjes duhet té transportojné drogé narkotike
- heroiné. Pasi né até kohé ishte themeluar Seksioni pér Ndjekje té Kryerésve
té Veprave Penale nga |émi i krimit té organizuar dhe korrupsionit prané
Prokurorisé Publike shtetérore, por né praktiké ende ishte pa zyra té veta dhe
pa sistem té ndértuar té kujdestarive dhe regjistra, kété Urdhér e léshoi
Prokuroria Themelore Publike né Shkup. Si kuriozitet, kétu duhet té pérmendet
se as Prokuroria Themelore Publike né Shkup né até kohé nuk kishte regjistér
té posacém pér léshimin e tyre. Urdhéri u léshua nén “RO", pérkatésisht u
shénua né até regjistrues. Me aplikimin e késaj mase té hetimit, u siguruan
déshmi pér pesé kryerés nga té cilét tre shtetas té Republikés sé Shqipérisé
dhe dy shtetas té vendit. Kétu éshté interesant té pérmendet se cilat probleme
u krijuan gjaté sé gjykimit:

= Né seancén kryesore gjygésore u morrén né pyetje té pandehurit déshmitaré
dhe u shfagén provat materiale, midis té cilave materiali i ingizuar si prové,
pas sé cilés té pandehurit u shpallén fajtoré dhe iu shgiptuan dénimet me
burg. Duke proceduar né lidhje me ankesat té té pandehurve, Gjykata e
Apelit hodhi poshté Vendimin e Gjykatés sé Shkallés sé Pare me arsyetim
se né seancén kryesore gjyqésore gjaté prezantimit té materialit té ingizuar
si déshmi, nuk éshté treguar se ¢ka shihet né té, pérkatésisht nuk éshté
béré e sakté se ku zhvillohet veprimi - gyteti, adresa, rruga, objekti, institu-
cioni data dhe ora, kush jané pjesémarrésit dhe cilat jané veprimet té cilat
i ndérmarrin. Vendimi i kétillé i Gjykatés sé Apelit shkaktoi huti, sepse
askund né Ligjin pér Proceduré Penale nuk éshté shpallur obligimi i tillé.
Né nenin 142-v paragrafi 1 vetém parashihet se “Té dhénat, raportet, doku-
mentet dhe |éndét e siguruara me aplikimin e masave té posagme té hetimit
nga neni 142-b, sipas kushteve dhe né ményrén e pércaktuar me kété Ligj,
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mund té shfrytézohen si déshmi né procedurén penale”. Vendimin e vet té
kétillé Gjykata e Apelit e mbéshtet né até se kéto déshmi duhet té trajtohen
si deklaraté e déshmitarit dhe pér kété shkak né Procesverbalin pér seancé
kryesore gjygésore patjetér duhet té theksohet se cka pérmbajné ato. Kétu
me arsye mund té parashtrohet pyetja se pse ato nuk trajtohen si fotodoku-
mentacion, para sé gjithash duke u nisur nga shkalla ekonomike e procedurés
dhe rrumbullakésimit té kohézgjatjes sé téré procedurés, pérfshiré aty edhe
seancén kryesore gjygésore né njé afat sa éshté e mundur mé té shkurtér, pér
shkak se né numrin mé té madh té rasteve kur jané aplikuar masat e posagme
té hetimit dhe kur éshté ngritur procedura, béhet fjalé pér [éndé burgimi.
Kétu, para sé gjithash duhet patur parasysh léndén e ndérlidhur me krimin e
organizuar dhe korrupsionin, ku ka material té ingizuar prové prej 40 e deri né
mé shumé se 80 oré. E téré kjo duhet té prezantohet né seancén kryesore
gjyqésore, por edhe té shénohet né Procesverbalin ¢do gjé qé do té shihet
dhe dégjohet.

3.1. RASTI “KOKAIN”

Operacioni né té cilin morrén pjesé tre vende: Republika e Greqisé, Shtetet e
Bashkuara té Amerikés dhe vendi joné

= Né gusht té vitit 2005, né Athiné éshté marré informacioni se ekziston njé

grup i organizuar kriminel, i pérbéré nga qytetaré tané dhe té Republikés
sé Greqisé, té cilét merren me tregti me kokainé;

= Sipas informacioneve, kokaina prodhohet né Amerikén Jugore prej ku

transportohet né Bullgari, e pastaj, népérmjet shtetit, toné transferrohet
né shtete tjera té Evropés.

Masat e posacme hetimore gé jané zbatuar:
= mbikéqyrja e fshehté, ndjekja dhe ingizim audio-video i personave dhe go-

dinave me mjete teknike;

= shfrytézimiipersonave me identitet té fshehur pér ndjekje dhe grumbullim

té informacioneve ose té té dhénave - dy persona té autorizuar zyrtar nga
njé vend i huaj té cilét veprojné né territorin e vendit né saj té Seksionit.

Marréveshjet pérfundimtare:
= Dérgimi i kokainés né Shkup.
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= Bérja e pagesés né Selanik.
SEKUESTRIMI: 10.500 GR KOKAIN
PRIVIM NGA LIRIA: 3 shtetas tané dhe 2 shtetas té Gregisé

Sipas informacioneve té Europol-it kokaina éshté prodhuar né Kolumbi.

Vendimi i Gjykatés sé Shkallés sé Paré: dy persona té dénuar me nga 8 vjet
burg, ndérsa dy me nga 5 vjet burg.

Pérshkrimi i ngjarjes:

Gjaté muajit néntor té vitit 2005, dy shtetasit e akuzuar té Greqisé, pa autor-

izim, me géllim té shitjes, kané ndérmjetésuar né shitjen e dhjeté kilograméve

té drogés narkotike - kokainé midis tre shtetasve tané té akuzuar, nga njéra

ané si shités té drogés narkotike dhe dy personat me identitet té fshehur, nga

ana tjetér si blerés, e késhtu:

= mé daté 10.11.2005 né njé lokal né Qendrén Tregtare té Qytetit né Shkup,
né takimin e té gjithé té akuzuarve dhe dy personave me identitet té
fshehtg, éshté kontraktuar shitblerja e drogés narkotike - kokaing, me ¢gmim
nga 40.000 euro pér kilogram, me prezantim paraprak té mostrés,

= mé daté 14.11.2005, dy shtetasit e akuzuar nga Gregia dhe njé nga shtetasit
tang, né Selanik té Greqisé njérit nga personave me identitet té fshekur, i
kané dhéné mostér nga droga narkotike - kokainé dhe me kété rast kané
réné dakord se pranim-dorézimi i kokainés té béhet né Shkup mé daté
18.11.2005, ndérsa té njéjtén dité paraté t'i dorézohen né Selanik njérit
nga shtetasve té akuzuar grek,

= mé daté 18.11.2005, tre shtetasit e akuzuar nga vendi, nga personi NN nga
Republika e Bullgarisé, kané siguruar 10.531 gram té drogés narkotike -
kokainég, e cila, e paketuar né dhjeté pako té ngjitura pérsipér me shirit
ngjités té tejdukshém i kané fshehur nén karrigen e pasme té automjetit
pér pasagjeré “Opel Astra”, proné e njérit nga té akuzuarve, me té cilin
drogén narkotike e kané transportuar nga Republika e Bullgarisé né vendin
toné dhe jané drejtuar pér né Shkup. Atje i ka pritur njéri nga shtetasit e
akuzuar grek dhe dy personat me identitet té fshehur, té ciléve droga duhej
t'iu dorézohej, né hyrje né vendin toné. Né kalimin kufitar Novo Sellg, rreth
orés 21, droga éshté zbuluar nga shérbimi doganor, ndérsa té akuzuarit
jané izoluar.
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3.2. RASTI“JUG”

Eshté ky njé rast karakteristik, né té cilin mes tjerash, éshté aplikuar dhe masa
e posacme e hetimit “dérgesé dhe transport i kontrolluar i individéve™:

Béhet fjalé pér njé grup té organizuar tepér miré, i cili merrej me trafikim té
migrantéve nga shteti joné né R. e Greqisé, e me kété rast, jané shfrytézuar
automjete me hapésira posacérisht té pérgatitura. Né grupin ishin pérfshiré
dhe persona té autorizuar zyrtar nga Ministria e Punéve té Brendshme, té
cilét punonjin dhe e siguronjin kalimin kufitar “Bogorodica”.

Nga informacionet e grumbulluara u konstatua se sipas nivelit té tyre té orga-

nizimit, béhet fjalé pér organizim té sofistikuar kriminel, i cili i plotéson nevojat

mé té pérbéra té migrantéve me vecorité né vijim:

= kané strehimore/vende pér t'u fshehur pér vendosje té migrantéve né fazén
e transportit

= jané shumé fleksibél dhe, né kushte té kontrollit té shtuar, lehté mund ta
ndryshojné rutén kané baza

= té besueshme, kontakte dhe vende pér vendosje té migrantéve

= kané mjete tejet té médha dhe mund té ndajné shuma té médha pér dhénie
té ryshfetit népunésve publik

= shpeshheré kryejné dhe vepra tjera penale né té njéjtén kohé

Sipas ndarjes sé punéve, grupin e pérbéjné:

= Investitoré - té cilét investojné mjete dhe e mbikéqyrin operacionin,

= Rekrutues,

= Transportues, dhe

= Népunés té korruptuar publik - té cilét ndihmojné né sigurimin e daljes sé
paligjshme té migrantéve.

Masa e posagme e hetimit pérfshinte dérgimin e kontrolluar, gjegjérisht, lejimi
qé automjetet me migranté té kalojné, me géllim té zbulimit té téré rutés
dhe té identitetit té té gjithé pjesétaréve té grupit kriminel.

Veganérisht u vu re gé aplikimi i masés sé posagme té hetimit té jeté né pajtim
me nenin 2 nga Konventa e Kombeve té Bashkuara kundér Krimit té Organizuar
Transnacional, sipas sé cilés, dérgesa e kontrolluar do té thoté:
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“Teknika e lejimit qé dérgesa e paligjshme ose e dyshimté té dalé nga, té
kalojé népér, ose té hyjé né territorin e njé apo mé shumé shteteve, me dijeniné
se me mbikéqyrje té organeve té tyre kompetente, e né funksion té hetimit
pér vepér té caktuar, e cila ndéshkohet, dhe pér identifikimin e personave gé
kané marré pjesé né kryerjen e veprés.”

Pas grumbullimit té provave dhe hetimit té zbatuar gjaté muajit mars té vitit
2006, u parashtrua njé aktakuzé kundér 28 personave té akuzuar, e me gjykimin,
i cili u mbaijt gjaté muaijit tetor té vitit 2006, té gjithé 28 personat e akuzuar
u shpallén fajtor dhe pjesa mé e madhe e tyre u dénuan me burgim né ko-
hézgjatje nga 4 deri 13 vite. Jo mé pak e réndésishme éshté se me vendimin
gjyqésor, organizatoréve iu shgiptua edhe masa e konfiskimit té pronés dhe
marrja e pérfitimit pronésor té fituar me vepér penale.

3.3. RASTI “DORA”

Pér kété rast, u zbatua neni 20 nga Protokolli i Dyté Plotésues i Konventés
Evropiane pér ndihmé té pérbashkét juridike né materien penale - Ekipe té
pérbashkéta hetimore (kur mé tepér palé zbatojné hetim pér vepra pér té
cilat, sipas rrethanave té rastit, nevojitet veprimi i koordinuar dhe i harmonizuar
i paléve pérkatése).

Né procedurén parahetimore morrén pjesé shérbimet policore dhe prokurorité
publike té vendit toné, R. sé Serbisé dhe té R. sé Shqipérisé, me ¢'rast u
aplikuan masa té posagme hetimore.

Tek ne u zbatuan masat e posagme hetimore né vijim: Mbikéqyrja e fshehtg,
ndjekja dhe dhe ingizimi audio-video i personave dhe godinave me mjete
teknike, dérgesé dhe transport i kontrolluar i personave dhe i sendeve.

Né vend u inicua procedura kundér gjithsej 18 personave té akuzuar, kundér
té ciléve, pas hetimit té zbatuar, u parashtrua njé aktakuzé pér vepra penale
kontrabandim té migrantéve, nga neni 418-b nga KP, ndérsa pér njé nga per-
sonat edhe pér veprén penale - pérpunim, mbaijtje dhe trafikim i palejuar i ar-
méve dhe materialeve shpérthyese nga neni 396 paragrafi 2 me paragrafin 1
nga KP dhe veprén penale - prodhim té palejuar dhe |éshim né qarkullim té
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drogave narkotike, substancave psikotropike dhe té prekursoréve nga neni
215 paragrafi 1 nga KP.

Té akuzuarit jané shtetas tané (15), té R. sé Shqipérisé (2) dhe R. sé Gregisé (1).
13 persona jané né paraburgim, 2 persona jané jashté qasjes
Pérshkrim i shkurtér i ngjarjes

Pesé nga té akuzuarit, gjaté vitit 2008, né kontakte té ndérsjella kané marré
iniciativén pér krijimin dhe organizimin e njé grupi ndérkombétar pér kryerje
té veprés penale kontrabandim té migrantéve, nga neni 418-b, me ¢'rast, duke
shfrytézuar rrethana té njéjta né 12 raste, gjaté periudhés nga muaji korrik
deri né muajin tetor té vitit 2008, nga lakmia, pér zhdémtim té caktuar né
para kané siguruar transport té paligjshém té migrantéve - shtetas té RP té
Kinés, R. té Shqipérisé dhe Indisé, népérmjet kufirit shtetéror nga Republika
e Serbisé né vendin tong, e pastaj né Republikén e Greqisé. Organizatorét e
kané organizuar pranimin, transportimin dhe kalimin e paligjshém té mi-
grantéve nga Republika e Serbisé né vendin tonég, e né kété i kané angazhuar
té akuzuarit tjeré, té cilét jané béré pjesétaré té grupit dhe kané patur detyré
t'i pranojné migrantét nga R. e Serbisé, né ményré té paligjshme t'i dérgojné
né vendin tong, t'i transportojné né fshatin Haraginé, pastaj deri né rajonin e
Gjevgjelisé, né fshatin Moin dhe né fund né kémbé t'i kalojné paligjshém né R.
e Greqisé dhe né Selanik. Atje, kryerésit ia kané dorézuar migrantét njérit nga
organizatoréve, i cili iu kishte paguar njé shumé té caktuar pér punén e kryer
me sukses.

Te njéri nga té akuzuarit éshté gjetur armé zjarri té cilén qytetarét e kané té
ndaluar - njé bombé dore, njé pushké-mitraloz i lehté, 20 plumba, njé pushké
automatike, si dhe drogé narkotike - marihuané né sasi prej 13.565 gram.

Gjaté kétyre transporteve népérmjet té kétij kanali ndérkombétar, anétarét e
grupit kriminel kané béré trafikimin e gjithsej 64 migrantéve, nga té cilét 44
jané me prejardhje nga Kina, 6 nga India dhe 14 migranté (nga té cilét dy
fémijé) me prejardhje nga R. e Shqipérisé. Né R. e Serbisé jané privuar nga
liria 8 persona anétaré té grupit té organizuar kriminel.
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Efektet

Nga kéto disa [éndé karakteristike, shihen qarté efektet nga aplikimi i masave
té posagme té hetimit. Pa aplikimin e tyre, zbulimi dhe déshmimi i krimit dhe
korrupsionit té organizuar do té ishte véshtirésuar dhe nuk do té mund té
béhej fjalé pér lufté efikase kundér tij. Nuk do té mund té zhvillohet
bashképunimi me shtete tjera, e sidomos né zbatimin e hetimeve paralele pér
zbulimin dhe ndjekjen e krimit té organizuar transnacional.

Pérfundimi

Aplikimi i masave té posagme té hetimit éshté i nevojshém né luftén efikase
kundér formave mé té rénda té kriminalitetit, e posacérisht né rastet kur
béhet fjalé pér krim té organizuar, mirépo me respektim té preré té disa
parimeve:

= Nevoja nga niveli i larté i mbrojtjes sé té drejtave dhe lirive té njeriut;

= Kufizimet né aplikimin e masave té posagme té hetimit;

= Respektimi i pérpikté i formés ligjore dhe

= Mbikéqgyrja e e zbatimit té tyre.

4. DOBESITE - PROBLEMET

NENI 142-B PARAGRAFI 1 PIKA 3. MBIKEQYRJA E FSHEHTE, NDJEKJA DHE
INCIZIMI AUDIO-VIDEO | PERSONAVE DHE GODINAVE ME MJETE TEKNIKE

Kétu si problem kryesor shtrohet pyetja vallé a mund té béhet ingizimi video
dhe ai audio, apo mund té jeté vetém video, apo audio? Kétu patjetér duhet
shtuar se né kohén kur kané filluar té aplikohen masat e posagcme té hetimit,
Ministria e Punéve té Brendshme kishte né pérdorim njé pajisje mjaft té
vjetruar. Né shumé raste, nése kishte fotografi, nuk kishte zé ose anasjelltas.
Mbrojtja kété e shfrytézonte si né fjalét pérfundimtare, ose gjaté procedurén
sé ankimit. Duke proceduar né bazé té Kérkesés pér rishqyrtim té jashtéza-
konshém té Vendimit té preré gjyqésor, pikérisht té kétyre deklaratave té
mbrojtjes, Gjykata Supreme morri géndrimin se: “kjo masé e hetimit nuk ¢on
drejt sigurimit té obligueshém té incizimit, gé ai té jeté njékohésisht video
dhe audio, varésisht nga rrethanat e rastit konkret. Madje, shikuar objektivisht,
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nuk éshté gjithmoné e mundur té béhet ingizimi video dhe tonik njékohésisht,
por lejohet dhe ingizimi i ndaré video, apo audio, e né raste konkrete, kjo as
qé nevojitet, , duke patur parasysh llojin e provés qé duhet siguruar, pérkatésisht
llojin e fakteve qé duhet té caktohen né bazé té provés sé siguruar”.

Né kété kontekst, shtrohet edhe pyetja vallé a mund té vendosen kamera sta-
tike né vendbanimin ose né hapésira tjera me pélgim té pronarit ose mbajtésit?
Pélgimi i pronarit, pérkatésisht i mbajtésit té shtépisé ose té hapésirave tjera
konsiderojmé té jeté gjéja kyce pér vlefshmériné e materialit déshmues té
siguruar né kété ményré. Nése nuk ekziston pélgimi i tij, atéheré vendosja e
kamerave statike né shtépi ose né hapésira tjera patjetér duhet té béhet sipas
Ligjit pér Ndjekje té Komunikimeve. Kjo hyn né ndjekjen e ashtuquajtur ambi-
entale. Né praktikén e deritanishme nuk ekzistojné shembuj tek ne, as né
pajtim me mbajtésin e shtépisé ose té hapésirave té tjera, e as sipas Ligjit pér
Ndjekje té Komunikimeve. Interesante éshté praktika e shumé vendeve tjera,
té cilat jané decide se ndjekja ambientale bie nén ndjekjen e komunikimeve,
por né praktiké nése mbajtési i shtépisé ose i hapésirave tjera €, pér shembull,
deré ose dritare té hapur dhe né até ményré mund té dégjohet se pér cka
bisedohet, duke mos pérdorur mjete té posagme; né até rast provat dhe infor-
macionet e siguruara né até ményré mund té shfrytézohen si prové krahas
faktit se nuk ekziston urdhéri pér ndjekje té komunikimeve.

Probleme u paraqitén edhe gjaté aplikimit té masave té posacme té hetimit
pér veprat penale: Marrje té ryshfetit, nga neni 357 i KP dhe Dhénie té ryshfetit,
nga neni 358 nga KP. Kjo me arsye se né Ligjin pér Proceduré Penale, i cili hyri
né fuqi né fillim té muajit dhjetor té vitit 2004, nuk ishin numéruar né ményré
laksative veprat penale pér té cilat mund té |éshohen urdhéra pér aplikimin e
masave té posagme té hetimit. Nga Seksioni i atéhershém pér ndjekje té
krimit dhe té korrupsionit prané Prokurorisé Publike, me propozim té Ministrisé
sé Punéve té Brendshme, né vitin 2007 u dhané Urdhéra pér aplikimin e masave
té posagme té hetimit pér kryerés NN, pér shkak té ekzistimit té dyshimit se
té punésuar né kalime kufitare, madje pjesétaré té policisé dhe té doganés,
kérkojné ryshfet nga qytetaré qé e kalojné kufirin shtetéror. Qéndrimi i Seksionit
té atéhershém pér ndjekje té kryerésve té veprave penale nga [émi i krimit
dhe korrupsionit té organizuar ishte se: "lejohet aplikimi i masave pér veprat
penale: pranim i ryshfetit, nga neni 357 i KP dhe dhénie e ryshfetit nga neni
358 té KP”. Kjo rrjeth nga neni 142-b paragrafi 1 i cili parasheh: “me géllim
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sigurimi ité dhénave dhe provave té nevojshme pér zbatimin e suksesshém té
procedurés penale, té cilat nuk mund té sigurohet né ményré tjetér ose se
grumbullimi i tyre do té kishte hasur né véshtirési mé té médha, pér vepra pe-
nale pér té cilat éshté paraparé dénimi me burg nga mé sé paku katér vjet,
edhe pér vepra penale pér té cilat éshté pérshkruar dénimi me burg nga mé
sé paku pesé vjet pér té cilat ekziston dyshimi i bazuar se jané realizuar nga
grupi iorganizuar, banda apo bashkimi kegbérés.” Kétu pjesa e paré e fjalisé
pa dyshim vé né pah até se masat aplikohen né rast kur né ményré tjetér nuk
mund té grumbullohen prova té mjaftueshme ose grumbullimi i tyre do té
kishte hasur né véshtirési mé té médha, e duke patur parasysh até se pas
késaj éshté véné presje, konsiderohej se nuk ishte i nevojshém kushti se béhet
fjalé pér vepra penale pér té cilat éshté paraparé dénimi me burg nga sé paku
katér vjet ose se jané kryer nga grupi i organizuar, banda ose bashkimi keqbérés.
Gjykata Supreme dhe Prokuroria Publike nuk e mbéshtetén kété géndrim dhe
né rastet e padive penale té ngritura kundér personave zyrtar doganieré dhe
té punésuar né polici, u soll vendimi se provat jané siguruar me aplikimin e
masave té posagme té hetimit dhe té mos merren parasysh si material désh-
mues. Pas késaj, né muajin korrik té vitit 2008, hyri né fuqi Ligji pér ndryshimin
dhe plotésimin e Ligjit pér Proceduré Penale, né té cilin u ndryshua neni 142-b
paragrafi 1 dhe u shtua njé paragraf i ri, ku né ményré laksative u numéruan
veprat penale pér té cilat mund té ngritet urdhéri pér aplikimin e masave té
posacme té hetimit. Me kété u ménjanua ¢do dilemé rreth asaj pér se cilat vepra
penale mund té léshohet urdhéri pér aplikim té masave té posacme té hetimit.

Paragiten probleme gjaté aplikimit té kétyre masave, kur béhet fjalé pér
kryerés té njohur apo té panjohur. Neni 142-g né paragrafét 2 dhe 3 parasheh
se urdhérin pér aplikimin e masave té posagme té hetimit, nése kryerésit jané
té njohur, léshon gjykata hetuese né bazé té propozimit té arsyetuar me
shkrim nga Prokurori Publik, e nése béhet fjalé pér kryerés NN, urdhéri pér ap-
likimin e kétyre masave e |éshon Prokurori Publik, me propozim té arsyetuar
me shkrim nga Ministria e Punéve té Brendshme. Kétu, né realitet, problemet
paraqiten kur urdhérin e léshon Prokurori Publik kundér kryerésve NN. Kjo
pér shkak se pas zbulimit té identitetit té kryerésit ose té kryerésve, Ministria
e Punéve té Brendshme duhet t'ia dérgojé njé Raport té posagém Prokurorisé
Publike, né té cilin do té jep pérshkrim té shkurtér mbi veprimet qé jané ndér-
marré dhe identitetin e kryerésve dhe do t'i dérgojé propozim Prokurorit
Publik, gé ai t'i dérgojé propozim té arsyetuar gjykatésit hetues, i cili, kryerésit
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té njohur do t'ia léshojé urdhérin pér aplikimin e masave. Né té gjitha urdhérat
qé i léshon Prokurori Publik, gjithmoné theksohet se masat mund té zgjasin
deri né zbulimin e identitetit té kryerésve, dhe se Prokurori vazhdueshém do
té informohet. Né praktiké, Prokurori Publik me té vérteté éshté informuar
gojarisht pér até se éshté ndérmarré ndonjé mas deri atéheré, dhe nése éshté
caktuar identiteti i ndonjérit nga kryerésit. Kjo ka réndési té vecantg, sepse
¢do shkelje e procedurés mund ta sjell né pyetje vlefshmériné e provave gé
jané té siguruara né até ményre.

Me zbatimin e masave té posagme té hetimit, u arrit njé situaté kur pas afatit
pér té cilin éshté léshuar urdhéri pér aplikimin e masave té posagcme té hetimit
nga gjykatési hetues, éshté dorézuar raporti i posagcém por nuk éshté kérkuar
vazhdimi i masave, pér shkak se personat pér té cilét éshté léshuar urdhéri
njé kohé mé té gjaté kané munguar nga vendi. Pas dijenisé sé marré operative
nga ana e policisé se kéto persona sérish gjenden né territorin e shtetit dhe se
vazhdojné me aktivitete kriminele, Ministria e Punéve té Brendshme i ka dér-
guar Prokurorit Publik njé propozim pér vazhdimin e aplikimit té masave té
posacme té hetimit. Pastaj, Prokurori Publik i ka nénshtruar njé propozim té
arsyetuar gjykatésit pér vazhdimin e aplikimit té masave té posacme té hetimit,
por gjykatési hetues deklaroi mospajtim pér dhénien e urdhérit me arsyetim
se nuk ka vazhdim né aplikimin e masave dhe pér kété shkak nuk mund té
[éshohet urdhéri pér vazhdimin e tyre, por duhet té nénshtrohet njé propozim
pér léshimin e urdhérit té ri. Prokurori Publik ka théné se, nése kérkohet
[&shimi i njé urdhéri té ri, kjo do té ishte keqpérdorimi i Ligjit, pér shkak se pér
té njéjtat persona edhe pér ekzistimin e dyshimit té bazuar se kryejné vepér
té njéjté penale, afati pér aplikimin e masave me urdhérin e ri do té rifillojé.
Kétu patjetér duhet theksuar se né Ligjin pér Proceduré Penale, askund nuk
éshté paraparé se patjetér duhet té ekzistojé vazhdimésia né léshimin e urd-
hérave por gjithashtu nuk éshté theksuar né ményré té preré se ekziston ndér-
prerja e léshimit té tyre. Duke vendosur pér mospajtimin e gjykatésit hetues
kur Késhilli Gjygésor ka patur mendimit se lejohet té ekzistojé ndérprerja e
caktuar gjaté aplikimit té masave dhe se mund té léshohet urdhéri pér
vazhdimin e tyre, pavarésisht se nuk ekziston vazhdimi.

Problem té madh paragesin provat e siguruara me aplikimin e masave té
posacme té hetimit, té cilat klasifikohen me rreptésisht té besueshme” ose
“sekret shtetéror”, klasifikim i cilit nuk éshté hequr me parashtrimin e padisé
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penale. Pér kéto shkaqge, ky material provues nuk mund menjéheré t'u prezan-
tohet as té akuzuarve e as mbrojtésve gjaté marrjes sé paré né pyetje. Kon-
siderojmé se me parashtrimin e fletéparagitjes penale detyrimisht gjithmoné
duhet t'u higet klasifikimi me géllim qé té akuzuarit dhe mbrojtésit té mund gé
né fillim té kené kontroll mbi té gjitha provat me té cilat disponon Prokuroria.

Né kété kontekst, si problem paragitet edhe ajo se né Ligjin pér Proceduré pe-
nale askund nuk ekziston ndonjé dispozité nése nga materiali i provés sé
siguruar me aplikimin e masave té posacme té hetimit, mund té pérdoren si
prova né procedurén penale edhe pér vepér tjetér penale té ndryshme nga ajo
pér té cilén éshté léshuar urdhéri. Kéto dilema ekzistojné né Ligjin pér Ndjekje
té Komunikimeve, pér shkak se mé tej, né nenin 27, éshté theksuar se té dhénat
e grumbulluara me ndjekjen e komunikimeve mund té pérdoren si prové né
procedurén penale té ndryshme nga ajo pér té cilén éshté urdhéruar ndjekja.
Kétu me arsye parashtrohet pyetja nése kjo dispozité mund né ményré analoge
té zbatohet edhe mbi urdhérat pér aplikim té masave té posagme té hetimit,
té cilat léshohen né bazé té Ligjit pér Proceduré Penale. Né praktikén e deri-
tanishme, nuk ka shembuj pér kété dilemé por prapéseprap, ajo duhet té mén-
janohet né Ligjin e ri pér Proceduré Penale. Né kété ndérlidhet dhe dilema
lidhur me provat e siguruara me aplikimin e masave té posacme hetimore.

Kétu nénkuptohen materialet video dhe audio, té cilat shqyrtohen gjaté pro-
cedurés sé nxjerrjes sé provave.

Nuk éshté kontestuese se ingizimet e tilla mund té pérdoren kur jané marré
né proceduré juridike ndaj personit me té cilin ka té bé&jé urdhéri i gjykatésit
hetues, mirépo dilema paraqitet né rastin kur me ingizimet e tilla éshté pérf-
shiré dhe njé person tjetér, pér té cilin nuk éshté léshuar njé urdhér nga
gjykatési hetues. Né praktikén toné, ende nuk éshté paraqitur njé rast i tillé,
por nése kihet parasysh praktika gjygésore nga vendet e tjera né rajon, éshté
marré géndrimi se ingizimet e marra né ményré té tillé, ligjshméria burimore
e té cilave nuk vihet né pyetje, mund té shérbejné si prové dhe kundér personit
i cili éshté ingizuar se si pérgatit ose kryen vepér penale bashké me personin
pér té cilin éshté dhéné masa, por vetém me kusht gé né veprimet e atij
personi té pérfshihen elemente té veprés penale pér té cilén éshté lejuar ap-
likimi i masave té posagme té hetimit.
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Sa iu pérket ingizimeve té béra nga persona privat pa urdhér té gjykatés dhe
pa dijen e té akuzuarit, sérish do ta prezantojmé praktikén e vendeve nga
rajoni, sipas sé cilés, kéto regjistrime nuk mund té paragesin prové. Edhe
pérkundér asaj se géndrimi i kétillé mund té kritikohet, sepse né kété ményré
mund té humben prova té réndésishme té cilat nuk mund té sigurohen né
ményré tjetér, prapseprap mbrojtja e té drejtave qytetare dhe té té drejtés sé
privatésisé mbi peshén dhe provat e tilla, regjistrohen si té paligjshme.

Pika. 6 SHFRYTEZIMI | PERSONAVE ME IDENTITET TE FSHEHUR PER PERC-
JELLJE DHE GRUMBULLIM TE INFORMACIONEVE OSE TE TE DHENAVE

Né nenin 142-b paragrafi 4 éshté shpallur se marrja e masave té posagme té
hetimit nga paragrafi 1 pikat 4,6 dhe 8 té kétij neni, nuk guxon té nxitet pér
kryerje té veprés penale.

Prandaj, me arsye parashtrohet pyetja se cka paraget nxitja pér kryerje té
veprés penale?

Né praktikén e deritanishme té aplikimit té késaj mase té posagme té hetimit,
kjo do té thoté se personi me identitet té fshehur nuk guxon i pari té fillojé
me bisedén pér kryerjen e veprés penale. Pér shembull, nuk guxon té ofrojé
pér shitje, ose té kérkojé té blejé sende qé jané té ndaluara né qarkullimin
ligjor (drogé, armé dhe ngjashém), veté té ofrohet pér transport té migrantéve,
né pikén e pagesés sé rrugés té kérkojé pagesé “gjysmé-gjysmé”. Eshté intere-
sant shembulli kur né veté fillimin e aplikimit té masave té posagme té hetimit,
éshté léshuar urdhéri pér shfrytézimin e identitet té fshehur pér ta pércaktuar
identitetin dhe pér t'u grumbulluar prova kundér personave té autorizuar
zyrtar nga policia e komunikacionit, pér té cilét ka ekzistuar dijeni se kérkojné
dhe se pranojné ryshfet, qé té mos shkruajné fletéparaqitje pér kundérvaijtje,
pérkatésisht té mos iu shkruajné dénime obligative personave gé do té béjné
kundérvajtje né komunikacion. Pas pérfundimit té kohézgjatjes sé urdhérit, u
caktua identiteti dhe kundér té njéjtéve prokurorive kompetente u parashtruan
padi penale. Gjaté shqyrtimit té materialit provues, u konstatua se personat
me identitet té fshehur, pasi qé jané ndalur pas kryerjes sé kundérvajtjes né
komunikacion, veté kané kérkuar té mos iu shqiptohet dénimi né para, por
personave té autorizuar iu kané ofruar ryshfet. Ky material provues nuk mund
té shfrytézohej né procedurén kundér kétyre personave dhe ai u konvertua,
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pér shkak se veté personat me identitet té fshehur nxitnin pér kryerje té njé
vepre penale.

ZBATIMI I NENIT 18 nga Protokolli Plotésues - dérgesa e kontrolluar

Organet kompetente né RM, pér léshimin e urdhérit pér aplikim té masés sé
posacme té hetimit - dérgesé dhe transport i kontrolluar i personave dhe i
sendeve nga neni 142-b paragrafi 1 pika 5 nga LPP, jané Prokurori Publik - kur
kryerésit e veprés penale jané té panjohur, dhe gjykatési hetues kur kryerésit
e veprés penale jané té njohur.

Né kuadér té Prokurorisé Publike dhe né gjykatat (pér gjykatésit hetues), éshté
vendosur kujdestari pér 24 oré, ¢do dité gjaté javés, kur prokurorét publik
dhe gjykatésit hetues, né bazé té thirrjes, procedojné pér léndé me karakter
urgjent. Né raste té caktuara, |éshimi i urdhérave pér aplikimin e masave té
posacme té hetimit, zbatohet jashté orarit té punés, pérkatésisht ato béjné
trajtimin té l[éndéve me karakter urgjent.

Prandaj, né rast té aplikimit té masés sé posagme té hetimit - dérgesé dhe
transport i kontrolluar i personave dhe i sendeve nga neni 142-b paragrafi 1
pika 5 nga LPP, duke patur parasysh se kétu gjithmoné béhet fjalé pér karakter
ndérkombétar, organet kompetente jané té pérgatitura té procedojné urgjen-
tisht dhe né afate té pérshpejtuara.

Si shembull i njé rasti té realizuar me sukses té dérgesés sé kontrolluar me
karakter ndérkombétar, pér veprén penale - prodhim dhe [éshim i paautorizuar
né qarkullim té substancave narkotike dhe té prekursoréve sipas nenit 215
paragrafi 2 n.l. me paragrafin 1 nga KP éshté, si vijon:

Me kérkesé pér ndihmé ndérkombétare juridike nga Prokuroria Publike né
Frankfurt té Gjermanisg, u realizua njé dérgesé e kontrolluar nga Turqia deri
né Gjermani, me ndihmé té té gjitha vendeve né rajon.

Prokurori Publik [éshoi urdhérin pér aplikimin e masés sé vecanté té hetimit -
dérgesé dhe transport i kontrolluar i personave dhe i sendeve nga neni 142-b
paragrafi 1 pika 5 nga LPP, me propozim paraprak té MPB-s&, Sektori pér Krim
té Organizuar.
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Paraprakisht, Prokuroria Kryesore né Frankfurt - Gjermani, i dérgoi MPB-sé
njé kérkesé pér marrjen e lejes pér kryerjen e dérgesés sé kontrolluar - drogé
narkotike - heroinég, té vendosur né automjet me shenjé kombétare gjermane,
e cila duhej té tranzitonte népér vendin toné.

Masa u zbatua me sukses né téré rutén népér té cilén lévizte automjeti, me
targé kombétare gjermane, e i cili kaloi népér kalimet kufitare midis shtetit
toné dhe Gregisé - gjaté hyrjes, dhe shtetit toné dhe Serbisé, gjaté daljes sé
automjetit. Nga shérbimet né Gjermani éshté marré informacioni se operacioni
me sukses éshté pérfunduar né R. té Gjermanisé, me ¢'rast né automjetin
jané gjetur 9200 gr. heroiné né dy dyert e prapme dhe né mbrojtésen e prapme.
Né R. e Turqisé dhe R. e Gjermanisé jané paraburgosur 10 persona.

Ruta népér té cilén éshté transportuar heroina ka gené R. e Turgisé, R. e Gre-
qisé, shtetit toné, R. e Serbisé, R. e Kroacisg, R. e Sllovenisé, Austri dhe RF e
Gjermanisé.

5.  SHQYRTIMI KRAHASUES | ZGJIDHJEVE LIGJORE PER APLIKIM TE
MASAVE TE POSAGME TE HETIMIT SIPAS LIGJIT EKZISTUES PER
PROCEDURE PE NALE DHE MASAT E PROPOZUARA NE LIGJINE RI

Sipas Ligjit té ri pér Proceduré penale, masat e posagcme té hetimit mund té

aplikohen:

= Pér vepra penale pér té cilat éshté pérshkruar dénim me burg prej mé sé
paku 4 vjet, té kryera nga njé grup i organizuar, bandé ose bashkim tjetér
keqbérés - éshté evidente se kétu hyjné veprat penale: trafikimi me njeréz
dhe kontrabanda me migrues. Né esencg, kéto vepra penale, pa pérjashtim,
jané kryer nga grupe té organizuara, jo rrallé té pérbéra nga kryerés nga
disa shtete, gj; kjo qé u jep shenjé té kriminalitetit transnacional, e pér to
jané paraparé dénime nga sé paku katér vite burg, pér format themelore té
zbatimit, ose mé sé paku teté vite burg pér format e kualifikuara, kur
viktimat ose migruesit jané fémijé ose persona té mitur.

= Pér vepra té numéruara né ményré taksative

= Pér veprat penale kundér shtetit, kundér njerézimit dhe nga e drejta
ndérkombétare, pér té cilat éshté paraparé dénim nga mbi 5 vjet
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MASAT E POSAGME TE HETIMIT:2

MBIKEQYRJA E KOMUNIKIMEVE DHE HYRJA NE SHTEPI DHE HAPESIRA TJERA
OSE NE AUTOMJETE TRANSPORTUESE ME QELLIM TE KRIJIMIT TE KUSHTEVE
PER NDJEKJETE KOMUNIKIMEVE, NEN KUSHTE DHE PROCEDURE TE CAKTUAR
ME LIG)J,
= mbikéqgyrja dhe incizim i telefonit dhe komunikimeve tjera elektronike né
proceduré té pércaktuar me ligj té posacém
= Mbikéqyrja dhe regjistrimi né shtépi, hapésiré té mbyllur ose té rrethuar gé
i takon asaj shtépie ose hapésiré afariste té shénuar si e tillé gé i takon asaj
shtépie ose hapésiré, ose né automjet dhe hyrje né kéto hapésira me géllim
té krijimit té kushteve pér ndjekje té komunikimeve

INSPEKTIMI DHE KERKIMI NE SISTEM KOMPJUTERIK, MARRJA E SISTEMIT
KOMPJUTERIK OSE TE NJE PJESE TE TIJ OSE TE BAZES PER RUAJTIJE TE TE
DHENAVE KOMPJUTERIKE,

= |nspektimi dhe kérkimi né sistemin kompjuterik

MBIKEQYRJA E FSHEHUR, NDJEKJA DHE INCIZIMI AUDIO-VIDEO | PERSONAVE

DHE SENDEVE ME MJETE TEKNIKE,
incizimi i personave dhe i sendeve me mjete teknike jashté shtépisé, hapésira
e mbyllur ose errethuar gé i takon asaj shtépie ose jashté hapésirés private
afariste té shénuar si e tillé ose automjete private

= vérejtje: né nenin 21 pika 18 - kuptimi i shprehjeve - me incizim nénkuptohet
incizim audio-video, ose vetém video ose audio

= ményra automatike ose tjetér, kérkimi dhe krahasimi i té dhénave personale

té gytetaréve

BLERJA E RREJSHME (E SIMULUAR) E SENDEVE, SI DHE DHENIA E RREJSHME
(E SIMULUAR) E RYSHFETIT DHE MARRJA E RREJSHME (E SIMULUAR) E RRYSH-
FETIT,

= blerje e rrejshme e sendeve

= dhénia dhe pranimi e rrejshém i ryshfetit

DERGESA DHE TRANSPORTI | KONTROLLUAR | PERSONAVE DHE | SENDEVE,
= mbetet, pika 9

2 Zgjidhjet e shénuara me bold jané ato qé jané né fugi, ndérsa zgjidhjet e reja jané té nén-
vizuara

@
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SHFRYTEZIMI | PERSONAVE ME IDENTITET TE FSHEHUR PER NDJEKJEN DHE
GRUMBULLIMIN E INFORMACIONEVE OSE | TE DHENAVE,

= mbetet, pika 10

HAPJA E RREJSHME (E SIMULUAR) E LLOGARISE BANKARE NE TE CILEN MUND
TE FUTEN MJETE QE BURROJNE NGA VEPRA E KRYER PENALE
= mbetet, pika 11, dhe titullohet hapje e simuluar e llogarisé bankare, dhe

REGJISTRIMI | SIMULUAR | PERSONAVE JURIDIK | RREJSHEM (I SIMULUAR)

OSE SHFRYTEZIMI | PERSONAVE EKZISTUES JURIDIK ME QELLIM TE GRUM-

BULLIMIT TE TE DHENAVE

= mbetet pika 12 dhe thoté: Regjistrimi i simuluar i personavejuridiké ose
shfrytézimi i personave ekzistues juridiké pér mbledhjen e té dhénave.

KUSH LESHON URDHERIN:

Sipas LPP-sé né fugqi:
= Prokurori Publik éshté i autorizuar té léshojé urdhér té kétillé pér masat e
posacme té hetimit nga pika 3 deri né pikén 8.

= Nése kryerési éshté i njohur, né procedurén parahetimore, urdhér jep
gjykatési hetues pér masat nga pika 2 deri né pikén 8 me propozim té
Prokurorit Publik.

= Gjateé rrjedhés sé hetimit, urdhér léshon vetém gjykatési hetues.

Né Ligjn e ri té Procedurés Penale ménjanohet distinkcioni nése kryerési éshté

i njohur, apo i panjohur, dhe késhtu neni 256 parasheh se:

= Pér masat nga pika 1 deri né pikén 5 té kérkesés sé arsyetuar té Prokurorit
Publik, urdhér léshon gjykatési pér proceduré paraprake

= Pér masat nga pika 6 deri né pikén 12 urdhér [éshon Prokurori Publik

URDHRIN E ZBATON MPB-JA, DREJTORIA DOGANORE ERM-SE DHE POLICIA
FINANCIARE - POLICIA GJYQESORE NEN KONTROLLIN E PROKURORIT PUBLIK.

Kohézgjatja (4 + 3 muaj) - zgjat mé sé gjati 4 muaj. Pér pikén 1 deri 4 vazhdohen
edhe mé sé shumti 4 muaj plotésues, pér pikat 1 deri 4 vazhdohen edhe mé sé
shumti 4 muaj plotésues, pér vepra penale me dénim té pérshkruar edhe mé
sé shumti 4 vjet té kryer nga grup i organizuar, bandé ose bashkim tjetér ke-
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gbérés vazhdohen edhe mé sé shumti 6 muaj plotésues, ndérsa pér pikat 9

deri 12 mund té vazhdohen deri né zbatimin e géllimit, e mé sé voni deri né

pérfundimin e hetimit. Nése gjykatési nuk e miraton vazhdimin, me ankesé té

Prokurorit Publik, vendos késhilli Gjykues.
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6. SHEMBUJ PRAKTIKE

FORMULARI | PROPOZIMIT E PARASHTRUAR NGA POLICIA PER LESHIMIN E
URDHERIT PER APLIKIM TE MASAVE TE POSACME TE HETIMIT

MINISTRIA E PUNEVE TE BRENDSHME
SHERBIMET QENDRORE POLICORE
SEKSIONI PER KRIM TE ORGANIZUAR
SD.nr.—-

(data)

DERITE
PROKURORIA PUBLIKE

Me propozim té nenit 142-b nga Ligji pér Proceduré penale, Sektori pér Krim
té Organizuar, e parashtron kété

PROPOZIM

Pér aplikimin e masave té posagme té hetimit nga neni 142-b paragrafi 1 pika
3, pika 4 dhe pika 6 nga Ligji pér Proceduré Penale.

MPB-ja e RM-sé - shérbimet qéndrore policore, Sektori pér Krim té Organizuar,
Njésia pér lufté té palejuar me drogé disponon me dijeni se personat:

-(emri, mbiemri, té dhénat)

-( emri, mbiemri, té dhénat)

Dhe persona té tjeré NN, merren me tregti té palejuar me drogé narkotike -
heroing, pérkatésisht ata jané pjesétaré té grupit té organizuar miré, me ¢'rast
ata karakterizohen me njé shkallé té larté té organizimit, né kuptimin e ndarjes
sé obligimeve, detyrave, té dhénave dhe zbatimit té tyre, me ¢'rast ¢do pjesétar
i grupit éshté i ngarkuar me puné té ndryshme né organizimin e transportit,
shitblerjes, ripaketimit dhe shpérndarjes né rrugé té drogés, me té cilat e
kryejné veprén penale “prodhim dhe |éshim i paautorizuar né qarkullim i dro-
gave narkotike, substancave psikotropike dhe té prekursoréve” né bazé té
nenit 215 paragrafi 3 nga Kodi Penal.
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Sipas dijenisé, personi (emri, mbiemri) heroiné mé shpesh dhe né sasi nga
rreth 500-700 gram pér njé muaj, furnizon nga dy persona NN, ndérsa heroinén
e furnizuar né kété ményré ia jep personit (emri, mbiemri i cili e pérzien, ripa-
keton, e pastaj ia jep até disa personave NN, té cilét heroinén e marré né kété
ményré e ripaketojné, e pastaj ua shesin shfrytézuesve né disa gytete té shtetit.

Pér t'i siguruar té gjitha provat e nevojshme, dhe té cilat prova nuk mund té
sigurohen né ményré tjetér pér shkak se béhet fjalé pér njé grup kompakt
kriminel, té organizuar miré si dhe té zbulohet identiteti i personave NN dhe
kycja etyre, propozojmé qé té aplikohen masat vijuese té posacme té hetimit:
- Mbikéqyrja, ndjekja e fshehur dhe ingizimi audio-video i personave dhe sen-
deve me mjete teknike né bazé té nenit 142-b paragrafi 1 pika 3 nga LPP.
- Blerja e rrejshme (e simuluar) e sendeve, si dhe dhénia e rrejshme (e simuluar)
e ryshfetit dhe pranimi i rrejshém (i simuluar) i ryshfetit sipas nenit 142-b
paragrafi 1 pika 4 nga LPP.
- Shfrytézimi i personave me identitet té fshehur pér pércjellje dhe grumbullim té
informacioneve ose té dhénave sipas nenit 142-b paragrafi 1 pika 6 nga LPP.

Gjaté aplikimit té masave té posagme té hetimit, do té shfrytézohen sé paku 7
ekipe me mé sé paku 7 automjete, me géllim té ndjekjes dhe mbikéqyrjes sé fshehur.

Masat do té dokumentohen me pérdorimin e:

- Video kamerave té markés “Sony” dhe “Canon”, té formatit mini DV -Foto-
aparate digjitale té markés “Sony” dhe “Philips”

- Mini “Pin Holl"-A/V CCD, kamera té fshehura né canta dore dhe veshje

- Video vokmené té markés “Sony” té formatit mini DV

- Rekorderé digjital dhe video GKB dhe MEMO CAM DVD

- telefona celular dhe diktafoné digjital pér audio ingizim

- Pajisje elektronike pér transmetim qgé funksionon pérmes valéve té video
dhe audio sinjaleve

- Automjete speciale pér dokumentim, té pajisura me pajisje teknike

- Time lapse-VHS video rekorderé.

Aplikimi i masave té posacme té hetimit, té numéruara mé larté, propozojmé
té fillojé mé (dita, muaji, viti) né (ora) dhe ato do té zgjasin katér muaj.

Pas pérfundimit, pérkatésisht ndérprerjes sé masave té posagme té hetimit,
do té informoheni me njé Raport té Posagém.

@
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SHTOJCE:
SHENIM ZYRTAR
MINISTRIA E PUNEVE TE BRENDSHME
Lénda: Takim i mbajtur zyrtar

Mé daté 03.03.2010, né hapésirat e SKO-NjLKTPD éshté mbajtur njé takim
zyrtar, né lidhje me aplikimin e masave té posagme té hetimit pér personat:
(emri, mbiemri) dhe persona tjeré NN, me ¢'rast, nga kolegét na éshté zbardhur
se se béhet fjalé pér njé grup té organizuar miré, i cili merret me transport,
shitblerje, ripaketim dhe shpérndarje né rrugé té drogés narkotike ‘heroiné’
té personave shfrytézues nga disa qytete.

Sipas njohurive operative me té cilat disponojné kolegét, personat (emri,
mbiemri) dhe (emri, mbiemri) gjaté géndrimit té tyre né ShNP ‘Idrizové’ pér
njé periudhé mé té gjaté kohore kané gené té involvuar né TP me drogé ‘hero-
iné€ dhe kané themeluar njé rrjet té vetin pér shpérndarje-dileri té drogave
narkotike, kryesisht heroiné brénda ShNP-sé Idrizové.

Pas zhvendosjes sé tyre, kah fundi i muajit maj té vitit 2009, (emri) dhe (emri)
kané filluar me té njéjtin aktivitet né burgun né (qyteti), me ¢'rast pérgjegjés
pér furnizimin e drogés ka qené (emri, mbiemri)

Personi (emri, mbiemri) ka qené ngarkuar me pérzierje, ripaketim dhe shitje
té drogés dileréve dhe pérdoruesve népér rrugé. Shpérndarjen e drogés e ka
béré né burgun né (qyteti) dhe né shtépiné e tij, pérderisa ka shfrytézuar
pushimet e ndryshme qé jané dhéné nga burgu.

Personi NN nga (fshati) ka gené shok i afért i (emri) dhe sipas njohurive ai ka
qené drejtpérsédrejti i kycur né furnizimin me heroiné dhe shpérndarjen e saj
té shpejté personave té tjeré.

Personi NN heroinén e ka marré drejtpérsédrejti nga (emri, mbiemri) dhe ua
ka shitur pérdoruesve.
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Né grupin e theksuar éshté dhe personi NN, i cili heroinén e ka furnizuar nga
(emri, mbiemri) dhe ua ka shitur pérdoruesve nga (qyteti), njé pjesé té heroinés
e ka ruajtur né shtépiné e vet e cila ka gené né periferiné e gytetit.
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FORMULARI PER URDHER PER PThP

PROKURORIA THEMELORE PUBLIKE
PER NDJEKJE TE KRIMIT DHE
KORRUPSIONIT TE ORGANIZUAR
KOIM NR.
Shkup, data

DERITE

MINISTRIA E PUNEVE TE BRENDSHME
SEKTORI PER KRIM TE ORGANIZUAR
SHKUP

Né sajé té nenit 42 paragrafi 2 pika 2 dhe nenit 142-b paragrafi 1 pikat 3,4
dhe 6 nga Ligji pér Proceduré Penale, e [éshoi kété

URDHER

PERCAKTOHET aplikim i masés sé vecanté té hetimit - mbikégyrje, ndjekje
dhe ingizim i fshehur audio-videlo i personave dhe sendeve me mjete teknike
né sajé té nenit 142-b paragrafi 1 pika 3 nga LPP-ja, blerje e rrejshme (e simu-
luar) e ryshfetit dhe pranim i rrejshém (i simuluar) sipas nenit 142-b paragrafi
1 pika 4 nga LPP-ja dhe shfrytézimi i personave me identitet té fshehur pér
pércjellje dhe grumbullim té informacioneve dhe té dhénave sipas nenit 142-
b paragrafi 1 pika 6 nga LPP-ja.

- Masa e posagme e hetimit nga neni 142-b paragrafi 1 pika 3 nga LPP-ja
pérfshin mbikéqyrje, ndjekje dhe ingizim sekret audio-vizual té personave NN;

- Masa e posagme e hetimit nga neni 142-b paragrafi 1 pika 4 nga LPP-ja
pérfshin blerje té rrejshme (té simuluar) té drogés nga persona NN;

- Masa e posagme e hetimit: shfrytézimi i personave me identitet té fshehur
pér pércjellje dhe grumbullim té informacioneve dhe té dhénave nga neni
142-b paragrafi 1 pika 6 nga LPP-ja pérfshin angazhimin e personave me
identitet té fshehur té cilét do té hyn né kontakt me personat NN.
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Masat mund té aplikohen me qéllim qé té zbulohet identiteti i personave NN
dhe personave tjerég, té cilét marrin pjesé né kryerjen e veprés penale - prodhim
dhe léshim i paautorizuar né qarkullim i drogave narkotike, substancave
psikotropike dhe té prekursoréve né bazé té nenit 215 paragrafi 3 n.l. me
paragrafin 1 nga KP-ja.

Gjaté zbatimit té masés sé vecanté té hetimit, duhet té pérdoret pajisja vijuese

teknike:

- Video kamera e markés “Sony” dhe “Canon” me format mini DV

- Fotoaparate digjitale té markés “Sony” dhe “Phillips”

- Mini “Pin Holl™ A/V CCD kamera té fshehura né torba dore dhe veshje

- Video rekorderé Time lapse-VHS

- Video vokmené té markés “Sony” té formatit mini DV -Rekorderé digjital
dhe video GKB dhe MEMO CAM DVD

- Telefona celular dhe diktafone digjital pér audio ingizim

- Pajisje elektronike pér transmetim gé funksionon pérmes valéve té sinjalit
video dhe audio

- Automjete speciale pér dokumentim, té pajisura me pajisje teknike.

Aplikimi i masave do té fillojé nga (data), né ora 14,00, ndérsa do té pérfundojé
(data), né ora 14,00.

Aplikimi i masave té posagme té hetimit do té ndérpritet edhe para skadimit
té afatit té caktuar, menjéheré pas qé té pushojné shkaget pér té cilat jané
caktuar ato, posacérisht kur do té zbulohet identiteti i kryerésve, e gjaté zba-
timit té tyre do té informohemi vazhdueshém pér té gjitha masat dhe ak-
tivitetet qé ndérmerren.

Urdhérin do ta zbatojé Seksioni pér Krim té Organizuar prané MPB-sé sé RM-
sé dhe pas njohurive té fituara, do té pérpilohet njé Raport i Posacém dhe ai
ido té na dérgohet.

ARSYETIM

MPB-ja i RM-sé, shérbimet qéndrore policore, Seksioni pér Krim té Organizuar,
kané dérguar njé propozim SD nr. ——- té (data) me té cilin kérkon aplikim té
masave té posagcme té hetimit nga neni 142-b paragrafi 1 pikat 3,4 dhe 6 té
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LPP-sé, pér shkak té ekzistimit té bazave té dyshimit pér kryerje té veprés pe-
nale - prodhim dhe éshim i paautorizuar i drogave narkotike, substancave
psikotropike dhe té prekursoréve nga neni 215 paragrafi 3 n.l. me paragrafin
1té KP-sé.

Né propozimin theksohet se MPB-ja e RM-sé - SQP, Seksioni pér Krim té Orga-
nizuar - Njésia pér Lufté Kundér Tregtisé sé Palejuar me Drogé éshté né dijeni
se personat NN merren me tregti té palejuar me drogé narkotike - heroing,
pérkatésisht té njéjtit jané anétaré té grupit té organizuar miré kriminel, me
¢'rast e karakterizon me njé shkallé té larté organizimin né kuptimin e ndarjes
sé obligimeve, detyrave té dhéna dhe zbatimi i tyre, me ¢'rast ¢do pjesétar i
grupit éshté i ngarkuar me puné té ndryshme né kuadér té organizimit té
transportit, ri-paketimit dhe shpérndarjes népér rrugé té drogés.

Duke i patur parasysh théniet né propozim pér aplikim té masave té posagme
té hetimit, konstatoj se ekziston dyshimi i bazuar pér ekzistimin e grupit té
organizuar kriminel i cili e kryen veprén penale substanca psikotropike dhe
prekursoré nga neni 215 paragrafi 3 n/l. me paragrafin té KP-s¢, duke konstatuar
se propozimi éshté i bazuar.

Masa e posagme e hetimit nga neni 142-b paragrafi 1 pika 3 i LPP-sé pérfshin
mbikéqyrje, ndjekje dhe incizim sekret té personave NN.

Masa e vecanté e hetimit nga neni 142-b paragrafi 1 pika 4 i LPP-sé pérfshin
blerje té rrejshme (té simuluar) té drogés nga persona NN.

Masa e vecanté e hetimit: shfrytézimii personave me identitet té fshehur pér
pércjellje dhe grumbullim té informacioneve dhe té té dhénave nga neni 142-
b paragrafi 1 pika 6 i LPP-sé pérfshin angazhim té personave me identitet té
fshehur, té cilét do té hyné né kontakt me personat NN.

Aplikimi i masave do té fillojé nga (data), né ora 14,00, ndérsa té pérfundojé
(data), né ora 14,00.

Pas zbulimit té identitetit té personave NN, ose té personave té tjeré nga
grupi i organizuar, pérkatésisht pas kalimit té afatit té pércaktuar pér zbatimin,
Seksioni pér Krim té Organizuar prané MPB-sé sé RM-s¢, do t'i dérgojé Prokuror-
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isé Themelore Publike pér Ndjekje té Krimit dhe Korrupsionit té Organizuar
njé Raport té Posacém, né té cilin do té shénohet koha e fillimit dhe e pér-
fundimit té aplikimit té masave té posagme té hetimit, numri i personave
zyrtar qé kané aplikuar masat, lloji dhe numri i mjeteve teknike gé jané shfry-
tézuar, numri dhe identiteti i personave té pérfshiré me aplikimin e masés sé
posagme té hetimit, e si shtojcé té Raportit té Posagém té dérgohet edhe
dokumentacioni i ploté i siguruar me aplikimin e masés sé posagme té hetimit.

PROKURORI PUBLIK
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FORMULAR PER PROPOZIM PER GJYKATESIN HETUES

PROKURORISE THEMELORE PUBLIKE

PER NDJEKJE TE KRIMIT DHE

KORRUPSIONIT TE ORGANIZUAR

KOIM nr.—

Shkup, —-
DERITE
GJYKATA THEMELORE DHE
- gjykatési hetues -
SHKUP

Né bazéé té nenit 42 paragrafi 3 n.l. me nenin 142-g paragrafi 1 pika 3, 4 dhe
6 té LPP-sg, po e parashtroj njé

PROPOZIM PER LESHIM TE URDHERIT PER APLIKIM TE MASAVE TE
POSACME TE HETIMIT NE VUJIM:

- Mbikéqyrja, ndjekja dhe ingizimi i fshehur audio-video i personave dhe sen-
deve me mjete teknike sipas nenit 142-b paragrafi 1 pika 3 té LPP-sg,

- Blerja e rrejshme (e simuluar) e sendeve, si dhe dhénia e rrejshme (e simuluar)
e ryshfetit sipas nenit 142-b paragrafi 1 pika 4 nga LPP-ja dhe

- Shfrytézimii personave me identitet té fshehur pér ndjekje dhe grumbullim
té informacioneve né nenin 142-b paragrafi 1 pika 6 nga LPP-ja.

Me qéllim té sigurimit té provave pér zbatim té suksesshém té procedurés pe-
nale, té cilat nuk mund té sigurohen dhe grumbullohen né ményré tjetér.

KUNDER:

1. (emri, mbiemri) i quajtur ,,—" nga babai —, néna —, i lindur né datén — né
—, ku edhe jeton né rr.—

2. (emri, mbiemri) i quajtur ,—” nga babai —, néna —, i lindur né datén — né
—, ku edhe jeton né rr.—
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pér té cilét MPB-ja e RM-sé&, Shérbimet Qendrore Policore, Seksioni pér Krim
té organizuar, dérgoi njé propozim nén SD. Nr. — té (data) pér aplikim té
masave té posagme té hetimit - mbikéqyrje, ndjekje dhe ingizim sekret audio-
video i personave dhe sendeve me mjete teknike sipas nenit 142-b paragrafi 1
pika 3 nga LPP-ja, blerje e rrejshme (e simuluar) e sendeve si dhe dhénie e rre-
jshme (e simuluar) e ryshfetit sipas nenit 142-b paragrafi 1 pika 6 nga LPP-ja
dhe shfrytézimii personave me identitet té fshehur sipas nenit 142-b paragrafi
1 pika 6 nga LPP-ja, pér shkak té ekzistimit té bazave té dyshimit pér kryerje
té veprés penale prodhim dhe léshim i paautorizuar né garkullim i drogave
narkotike, substancave psikotropike dhe i prekursoréve nga neni 215 paragrafi
2 nga KP-ja.

Masa e posacme e hetimit nga neni 142-b paragrafi 1 pika 3 nga LPP-ja pérfshin
mbikéqgyrje, ndjekje dhe ingizim sekret audio-video té personave (emri,
mbiemri).

Masa e posacme e hetimit nga neni 142-b paragrafi 1 pika 4 nga LPP-ja pérfshin
blerje té rrejshme (té simuluar) té drogés nga personat (emri, mbiemri).

Masa e posagme e hetimit: shfrytézimi i personave me identitet té fshehté
pér ndjekje dhe grumbullim té informacioneve dhe té dhénave nga neni 142-
b paragrafi 1 pika 6 nga LPP-ja pérfshin angazhim té personave me identitet
té fshehur té cilét do té hyné né kontakt me persona (emri, mbiemri)

Gjaté aplikimit té masave té posacme té hetimit, do té aplikohen masat

teknike né vijim:

- Video kamera té markés “Sony” dhe “Canon” me format mini DV

- Fotoaparate digjitale té markés “Sony” dhe “Philips”

- Mini “Pin Holl"™-A/V CCD, kamera té fshehura né torba dore dhe veshje

- Video rekorderé Time lapse-VHS -Video vokmené té markés “Sony” té for-
matit mini DV

- Rekorderé digjital dhe video GKB dhe MEMO CAM DVD

- Telefona celular dhe diktafoné digjital pér audio ingizim

- Pajisje elektronike pér transmetim gé funksionon pérmes valéve té sinjalit
video dhe audio

- Automjete speciale pér dokumentim, té pajisura me pajisje teknike.
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Urdhérin ta zbatojé Seksioni pér Krim té Organizuar prané MPB-sé RM-sé -
Sektori pér Teknika Speciale Hetimore, dhe pas njohurive té fituara, do té
pérpilohet njé Raport i Posacém dhe ai do té na dérgohet.

Urdhéri léshohet me kohézgjatje nga katér muaj té aplikimit té masés sé
posacme té hetimit, duke filluar nga data 03.03.2010, nga ora 15,00, pér-
fundimisht me datén 03.07.2010 deri né ora 15,00.

ARSYETIM

MPB-ja e RMs-, Shérbimet Qendrore Policore, Seksioni pér Krim té Organizuar,
dérgoi propozim nén SD. Nr. — té (data) me té cilin kérkon aplikim t& masave
té posagme té hetimit nga neni 142-b paragrafi 1 pikat 3,4 dhe 6 té LPP-s¢, e
pér shkak té ekzistimit té bazave té dyshimit pér kryerje té veprés penale:
prodhim dhe |éshim i paautorizuar né garkullim té drogave narkotike, sub-
stancave psikotropike dhe té prekursoréve nga neni 215 paragrafi 3 n.l. me
paragrafin 1 té KP.

Né propozimin thuhet se MPB-ja e RM-sé - ShQP Seksioni pér Krim té organizuar
- Njésia pér Lufté kundér Tregtisé sé Palejuar me Drogé, disponon me njohuri
se personat Spasov Vanco dhe Klepov Toni merren me tregti té palejuar me
drogé narkotike - heroing, pérkatésisht se ata jané pjesétaré té grupit té or-
ganizuar miré kriminel, qé karakterizohet me njé shkallé té larté té organizimit
né kuptim té ndarjes sé obligimeve, detyrave té dhéna dhe aplikimin e tyre
me ¢'rast ¢do pjesétar i grupit éshté i ngarkuar pér puné té ndryshme né orga-
nizimin e transportit, shitblerjes dhe shpérndarjes népér rrugé té drogés.

- Masa e vecanté e hetimit nga neni 142-b paragrafi 1 pika 3 nga LPP-ja pérf-
shin mbikéqyrje, ndjekje dhe ingizim sekret audio-video té personave (emri,
mbiemri)

- Masa e posagme e hetimit nga neni 142-b paragrafi 1 pika 4 nga LPP-ja
pérfshin blerje té rrejshme (té simuluar) té drogés nga personat (emri, mbiemri).
- Masa e posagme e hetimit: shfrytézimi i personave me identitet té fshehur
pér ndjekje dhe grumbullim té informacioneve nga neni 142-b paragrafi 1 pika
6 nga LPP-ja, pérfshin angazhim té personave me identitet té fshehur té cilét
do té hyné né kontakt me personat (emri, mbiemri).
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Urdhérin do ta zbatojé Seksioni pér Krim té Organizuar prané MPB-sé sé RM-
sé - Sektori pér Teknika té Posagme té Hetimit, e pas njohurive té marra té

pérpilohet njé Raport i Posagém dhe ai i do té na dérgohet.

Urdhéri léshohet me kohézgjatje té zbatimit té masés sé posagme té hetimit
nga katér muaj, duke filluar nga (data, ora) pérfundimisht me (data, ora)

PROKURORI PUBLIK
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FORMULAR PER PROPOZIM PER GJYKATESIN HETUES

Gjykatési hetues prané Gjykatés Themelore Shkup 1 - Shkup (emri, mbiemri),
duke proceduar lidhur me Propozimin e Prokurorisé Themelore Publike pér
Ndjekje té Krimit té Organizuar dhe Korrupsionit Shkup, KOIM nr. — té (data)
pér léshimin e urdhérit pér aplikim té masave té posagme té hetimit, né bazé
té nenit 148 paragrafi 2 té LPP, né datén (data) e léshoi kété

URDHER

Me qéllim té sigurimit té provave pér zbatimin e suksesshém té procedurés

penale, té cilat nuk mund té sigurohen né ményré tjetér CAKTOHET APLIKIMI

| MASAVE TE POSACME TE HETIMIT NE VIJIM:

1. Mbikéqyrje, ndjekje dhe ingizim sekret audio-video té personave dhe té
sendeve me mjete teknike nga neni 142-b paragrafi 1 pika 3 nga LPP-ja

2. Blerje e rrejshme (e simuluar) e sendeve, si dhe pranimi i rrejshém (i simuluar)
i ryshfetit sipas nenit 142-b paragrafi 1 pika 4 nga LPP-ja

3. Shfrytézimi i personave me identitet té fshehur pér ndjekje dhe grumbullim
té informacioneve ose té té dhénave sipas nenit 142-b paragrafi 1 pika 6
nga LPP.

KUNDER:
1. Emri, mbiemri dhe té dhénat
2. Emir, mbiemri dhe té dhénat

pér té cilét ekzistojné baza té dyshimit se kryejné vepér penale prodhim dhe
léshim té paautorizuar né garkullim té drogave narkotike, substancave
psikotropike dhe té prekursoréve nga neni 215 paragrafi 3 n.l. me paragrafin
1 nga KP-ja.

Masa e posacme e hetimit nga neni 142-b paragrafi 1 pika 3 nga LPP-ja pérfshin
mbikéqyrje, ndjekje dhe ingizim té fshehur auido-video té personave (emri,
mbiemri) pér té cilét ekzistojné baza pér dyshim se kryejné vepér penale prod-
him dhe éshim i paautorizuar né garkullim té drogave narkotike, substancave
psikotropike dhe té prekursoréve nga neni 215 paragrafi 3 n.l. me paragrafin
1 nga KP.
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Masa e posagcme e hetimit nga neni 142-b paragrafi 1 pika 4 nga LPP-japérfshin
blerje té rrejshme (simuluar) té sendeve, si dhe dhénie té rrejshme (simuluar)
té ryshfetit dhe marrje té rrejshme (simuluar) té ryshfetit.

Masa e posacme e hetimit nga neni 142-b paragrafi 1 pika 6 nga LPP-ja pérfshin
angazhim té personave me identitet té fshehur té cilét do té hyné né kontakt
me personat (emri, mbiemri).

Gjaté aplikimit té masave té posagme té hetimit, do té pérdoret pajisja teknike

né vijim:

- Video kamera té markés “Sony” dhe “Canon” me format mini DV

- Fotoaparate digjitale té markés “Sony” dhe “Philips”

- Mini “Pin Holl™A/V CCD, kamera té fshehura né torba dore dhe veshje

- Video rekorderé Time lapse-VHS -Video vokmené té markés “Sony” té for-
matit mini DV

- Rekorderé digjital dhe video GKB dhe MEMO CAM DVD

- Telefona celular dhe diktafoné digjital pér audio ingizim

- Pajisje elektronike pér transmetim gé funksionon pérmes valéve té sinjalit
video dhe audio

- Automjete speciale pér dokumentim, té pajisura me pajisje teknike.

Né pajtim me nenin 149 paragrafi 3 té LPP-s¢, ky Urdhér do té [éshohet duke
filluar nga (data dhe ora), pérfundimisht me (data dhe ora).

Aplikimi i masave té posagme té hetimit do té ndérpritet edhe para skadimit
té afatit té pércaktuar, menjéheré pas pushimit té arsyeve pér té cilat jané
pércaktuar, e gjaté zbatimit té tyre gjykatési hetues qé e ka léshuar kété
urdhér do té informohet vazhdueshém pér té gjitha masat dhe aktivitetet qé
ndérmerren.

Urdhérin do ta zbatojé MPB-ja e RM-sé, e pasi té merret dijeni, do té pérpilohet
njé Raport i Posacém dhe do t'i dérgohet gjykatésit hetues i cili e ka léshuar
kété Urdhér.

GJYKATA THEMELORE
KRIOK nr.—(data)

GJYKATESI HETUES
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FORMULARI | RAPORTIT TE POSACEM NGA POLICIA NE LIDHJE ME URDHERAT
E LESHUAR

Prokuroria Publike

Né bazé té nenit 142 paragrafi 11 nga LPP-ja (“Gazeta Zyrtare” nr.15/97,
44/2002 dhe 74/2004) dhe (“Gazeta Zyrtare” nr. 149/07) Seksioni pér Krim té
organizuar parashtron

RAPORT TE POSACEM

Né lidhje me: Urdhérin Tuaj pér aplikim té masave té posagme té hetimit
KOIM nr. — té (data) dhe Urdhérin pér aplikimin e masave té posagme té
hetimit LI. KRIOK nr. — té (data) nga Gjykata Themelore Shkup 1 Shkup.

Né lidhje me Urdhrin pér aplikimin e masave té posagme té hetimit KOIM nr.
——- nga (data) dhe Urdhérin pér aplikimin e masave té posagme té hetimit
dhe LI. KRIOK nr.— té (data) nga Gjykata Themelore Shkup 1 Shkup, Ju infor-
mojmé se:

MEé (data), rreth (ora) né Qendrén Tregtare té vendosur né (qyteti) né katin e
dyté né njé kafeteri, personi me identitet té fshehur (né tekstin e métejmé
PIF), éshté njoftuar me personin (emri, mbiemri, té dhénat) ku kané zhvilluar
njé bisedé pa temé té caktuar, e pastaj (emri) i ka ofruar dhe e ka pyetur nése
éshté i interesuar té fitojé para, gjé pér té cilén ka théné se kjo varet nga ajo
se pér ¢faré pune béhet fjalé, e pastaj (emri) i ka théné se posedon drogé
narkotike me cilési shumé té miré dhe nése éshté i interesuar do té kishte
mund t'ia shesé 5 gram pér ¢mim nga 5000,00 denaré ose nga 1000,00 denaré
pér gram. PIFi éshté pérgjigjur pozitivisht, pra, PIF éshté pajtuar me kété,
(emri) i ka théné se do té largohet nga kafeteria dhe pér 30 minuta do té tako-
hen né dalje té qytetit (qyteti) para pompés sé benzinés, e pas késaj PIF ka
mbetur né kafeteri, ndérsa personi éshté larguar me supozimin se PIF do ta
merr drogén narkotike heroiné.

Pas rreth tredhjet minutash, PIF me automjetin e tij AMP éshté parkuar né
aférsi té pompés sé benzinés “Makpetroll”, té vendosur né hyrje dhe dalje nga
(qyteti) né drejtim té (qyteti) dhe né njé moment e ka vérejtur (emri) se e
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drejton AMP (“marka”) me targa regjistrimi numrat e té cilave nuk arritur t'i
vérejé. Pastaj, personi (emri) ka dalé nga automjeti dhe i ka théné PIF ta
pércjell me automjetin dhe né rreth 33 metra nga veté pompa e benzinés né
dalje nga (qyteti), né veté rrugén éshté ndalur me automjetin e tij, ka dalé nga
automjeti dhe nga ana e djathté té korsisé sé komunikacionit para shenjés sé
komunikacionit me mbishkrimin “pérfundim i ndalesave” nga toka ka ngritur
njé paketim me plastmasé polietileni né formé topthi, i éshté afruar PIF,
pérkatésisht afér automjetit té tij dhe i ka théné se aty i ka 5 gram heroing,
pas sé cilés i ka paguar 5.000,00 denaré, ndérsa personi (emri) i ka théné se
herén tjetér kur do té déshirojé té blejé drogé do té mund ta gjejé né kafeteriné
né Qendrén Tregtare.

Pér shkak té asaj qé u tha mé larté, SKO Seksioni pér Teknika té Posagme ka
pérpiluar njé Raport nga PIF SD numér —-nga (data) i cili dorézohet si shtojcé
e Raportit té Posagém.

Me blerje té rrejshme, paketimi i siguruar né plastmasé té polietilenit me
bruto peshé té térésishme nga 4,37 gr. me NN materie pluhur (me ngjyré kafe
té celté) do ti dorézohet Seksionit pér Tekniké Kriminalistike.
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Falénderim

Departamenti pér Sundim té Ligjit shpreh mirénjohje ndaj juristéve praktikues
pér kontributin e tyre té ¢cmuar gjaté intervistave me ekspertin ndérkombétar
Znj Maria de Las Heras gjaté vizités sé saj né vend:

= Jovan Ilievski, Shef i Departamentit pér Krim té Organizuar dhe
Korrupsion prané Prokurorisé Publike;

= Lidija Nedelkova, Kryetare e Gjykatés Themelore Shkupi 1;

= Velge Pancevski, gjyqtar i Gjykatés sé Apelit Shkup;

= Mitko Cavkov, Shef i Departamentit pér Krim té Organizuar prané MPB-sé;
= Zoran Gligorov, Shef i Sektorit pér Masat e Posagme Hetuese prané MPB-sé;
= Faton Paguku, gjygtar i Gjykatés sé Larté;

= Nevena Krckovska-Malinkovska, gjygtar i Gjykatés sé Larté;

= Abdulagim Saliu, gjygtar i Gjykatés Supreme dhe

= Stevan Pavlevski, avokat.
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PRAKTIKA EVROPIANE MBI

I PJESA 2.
MASAT E POSACME HETIMORE

Vérejtje: Referencat qé jané béré né praktikén gjyqésore e GJEDNJ jané té
pérmbledhura né ményré qé té sigurohet njé lexim i garté. Gjykimet e zgjedhura
pérpigen té japin njé pérgjigje pér dilemat kryesore té véna né pah nga au-
toritetet e vendit dhe probleme té tjera té mundshme né té ardhmen né ap-
likimin e MVH.

1. NDJEKJA E KOMUNIKIMEVE
1.1. GJEDN;j - RASTI 1 KRUSLIN kundér FRANCES: 24 Prill 1990
Pérgjimi i bisedave telefonike, pérdorimi né gjykim

Njé gjykatés hetues né Sent - Goden, Hote Garone (Saint-Gaudens,Haute-Garonne)
gé bénte hetimin e vrasjes sé njé bankari, i [éshoi dy urdhéra zyrtarit kryesor té
seksionit té hetimit té xhandarmérisé sé Tuluzit (Toulouse). Né té dytin urdhér, ,
zyrtari kishte marré udhézime qé té pérgjojé telefonin e njé té dyshuari, z. Dominik
Terje (Dominique Terrieux), i cili jetonte né Tuluz. Parashtruesi i aplikimit (Z. Kruslin),
i cili né até kohé ishte me Z. Terje (Terrieux) dhe heré-pas here e pérdorte telefonin
e tij, ishte palé e disa bisedave telefonike e posagérisht té njé bisede me dike gé e
kishte thirrur nga foltorja publike telefonike né Perpinjan (Perpignan). Gjaté bisedés
sé tyre té shkurtér, dy burrat kané folur me fjalé té fshehta pér njé ¢éshtje té
ndryshme nga rasti Baron, né vecanti né lidhje me vrasjen e z. Anri Pere (Henri
Pére), njé person i punésuar i artarive Gerbe d'Or né Tuluz (“Rasti Gerbe d'Or”).
Xhandarét e arrestuan z. Kruslin né shtépiné e Z. Terrieux-sé dhe e mbajtén né
paraburgim né lidhje me rastin Baron. Z. Kruslin protestonte duke e véné né pah
pafajésiné e tij dhe duke mohuar - né lidhje me bisedén e pérmendur, por jo edhe
né lidhje me bisedat e tjera - se zéri éshté i tij.
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Vénia e mikrofonit dhe forma té tjera té pérgjimit té bisedave telefonike
paraqesin ndérhyrje serioze né jetén private dhe né korrespondencén dhe
patjetér duhet té jené né pérputhje dhe té bazohen né “ligjin” qé éshté
veganérisht i sakté. Eshté thelbésore qé té ekzistojné rregulla té garta, té de-
tajuara mbi kété céshtje, vecanérisht pasi teknologjia gé éshté né dispozicion
pér kété puné, po sofistikohet gjithnjé e mé tepér.

Gjykata né asnjé ményré nuk e minimizon vlerén e disa nga masave mbrojtése
(né rastin né fjalé), né vecanti nevojén pér njé vendim nga gjykatési hetues, i
cili éshté njé autoritet i pavarur gjygésor; mbikéqyrjen e mévonshme té zyr-
taréve mé té larté policor dhe mbikéqyrjen e mundshme té veté gjykatésit
nga Departamenti i Aktakuzés, nga gjykatat dhe Gjykata e Apelit, dhe, nése
duhet, nga Gjykata e Kasacionit, me pérjashtim té ndonjé “shtrembérimi”, ose
“hileje” té pérbéré jo thjeshté né pérdorimin e telefonit té pérgjuar por né njé
kurth, mashtrim aktual ose provokim, dhe detyra pér respektimin e fshehtésisé
sé marrédhénieve né mes té dyshuarit ose té akuzuarit dhe avokatit.

Duhet theksuar, megjithaté, se vetém disa nga kéto masa mbrojtése jané
parashikuar shprehimisht ne nenet 81, 151 dhe 152 té Kodit té Procedurés
Penale. (...) Mbi té gjitha, sistemi tani pér tani nuk ka né dispozicion mbrojtje
adekuate kundér abuzimeve té ndryshme té mundshme. Pér shembull, kate-
gorité e njerézve qé iu nénshtrohen pérgjimit té telefonave té tyre me urdhér
gjyqésor dhe natyra e shkeljeve qé mund té ndodhin nga urdhéri i tillé nuk
jané té definuar askund. Asgjé nuk e obligon gjykatésin qé té béjé njé pérku-
fizim mbi kohézgjatjen e pérgjimit té telefonit.

Né ményré té ngjashme jané té papércaktuara procedurat pér hartimin e ra-
porteve pérmbledhése pér pérmbajtjen e bisedave té zbuluara, masat para-
prake qé duhet té ndérmerren pér té komunikuar regjistrimet e pacenuara
dhe né térésiné e tyre pér inspektimin e mundshém nga gjykatési (i cili véshtiré
se mund ta verifikojé numrin dhe gjatésiné e ingizimeve origjinale né fjalé)
dhe nga ana e mbrojtjes, dhe rrethanat né té cilat regjistrimet mund ose
duhet té shlyhen apo shiritat té shkatérrohen, vecanérisht né rastin kur i
akuzuari éshté liruar nga gjykatési hetues ose éshté liruar nga gjykata. Infor-
macioni i siguruar nga Qeveria mbi kéto pika té ndryshme tregon mé sé miri
ekzistimin e njé praktiké, pérkatésisht té njé praktiké né té cilén mungon
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kontrolli i nevojshém rregullator né mungesé té legjislacionit ose té ligjit pér
kété ¢éshtje.

Me pak fjalé, ligji i Francés, i shkruar dhe i pashkruar, nuk tregon me qartési té
arsyeshme fushéveprimin dhe ményrén e ushtrimit té diskrecionit pérkatés
qé i jané dhéné autoriteteve publike. Kjo ishte edhe mé se e vérteté né kohén
né fjalé, késhtu qé zoti Kruslin nuk e gézoi shkallén minimale té mbrojtjes pér
té cilén qytetarét kané té drejté nén sundimin e ligjit né njé shogéri
demokratike (shih aktgjykimin Malone). Nuk ka gené pra njé shkelje e Nenit 8
té Konventés.

Cilésia e nevojshme e kuadrit ligjor mbi ndjekjen e komunikimeve. Ligji vendas mbi
Ndjekjen e Komunikimeve duket se éshté né pérputhje me standardet e BE-sé.

1.2. GJEDN;j - RASTII DOERGA kundér HOLANDES - 27 Prill 2004

Regjistrimi dhe ruajtja e bisedave telefonike té té burgosurve nga ana e au-
toriteteve té burgjeve; pérdorimi i kétyre bisedave si déshmi pér t'i akuzuar
ata pér vepér tjetér penale

Né vitin 1995 u ngrit dyshimi se parashtruesi i aplikimit (Z.Doerga), i cili né até
kohé vuante dénimin me burg né njé institucionin ndéshkimor Marvej (Marwei) né
Loverden (Leeuwarden), Rishte gené i involvuar né zbulimin e rrejshm pérmes tele-
fonit né policiné e Loverdenit pér faktin se tre té arrestuar gé edhe i ka eméruar,
planifikojné té ikin nga burgu duke marré pengje. Pas késaj, dhe me qéllim té sig-
urimit té rendit, qetésisé dhe té sigurisé né institucionin ndéshkues, bisedat tele-
fonike té parashtruesit té parashtresés jané pérgjuar dhe jané incizuar né shirit.
Kéto biseda té pérgjuara jané ruajtur me géllim gé t'u lejojné autoriteteve té
shohin - nése njé situaté e tillé paragqitej sérish - nése paragqitési éshté i involvuar
né dhénie té shpifjeve false telefonike. Mé 3 tetor té vitit 1995, si rezultat i sh-
pérthimit té njé mjeti shpérthyes té vendosur né makinén e saj, Z-nja X - partnerja
e méparshme e kérkuesit - pésoi léndime té lehta. Djali i saj, Z-tit Y, pésoi [éndime
serioze. Né kohén e shpérthimit, kérkuesi ishte ende né burg. Pér shkak se ishte i
dyshuar se ai éshté i kyeur né sulmin me bombé, Prokurori Publik Kombétar (lan-
delijk officier van justitie) urdhéroi gé bisedat e regjistruara telefonike té kérkuesit
té vihen né dispozicion té hetimit penal né lidhje me sulmin me bombé. Gjykata
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Rajonale e Harlemit (The Haarlem Regional Court) e akuzoi kérkuesin pér kércénim
me vrasje dhe me njé akuzé pér mashtrim, e liroi até nga akuzat e tjera dhe e
dénoi me dy vjet burgim. Ankesa e kérkuesit se bisedat e tij telefonike jané pérgjuar
né ményré joligjore jané hedhur poshté dhe Aktakuza u konfirmua nga Gjykata e
Apelit (gerechtshof) dhe nga Gjykata Supreme.

Gjykata véren se mundésia e autoriteteve té institucionit ndéshkimor pér t'i
monitoruar dhe ingizuar telefonat e té burgosurve éshté siguruar me letrén
qarkore nr. 1183/379 té datés 1 Prill té vitit 1980. Kjo qarkore parashikonte
se rregullat e métejshme pér ményrén né té cilén pérmbajtja e bisedave té
tilla do té monitorohet né njé pako té rregullave té brendshme qé do té de-
terminohen né pajtim me ¢do institucion té burgimit. Kéto rregullore shpre-
himisht thoné se bisedat e kétilla té ingizuara do té shlyhen menjéheré posa
t'i dégjojé kreu i institucionit té burgimit ose zévendési i tij.

Né rastin konkret Gjykata Supreme gjeti se detyrimi i shlyerjes éshté i rregul-
luar né rregulloret e brendshme té lartépérmendura. Eshté interpretuar si
mendim se bisedat e regjistruara né shirit do té asgjésohen menjéheré posa
rreziku qé ka pér regjistrimin e bisedave té keté pushuar sé ekzistuari.

Megjithaté, shprehja “né pajtim me ligjin” nénkupton kushte té cilat shkojné
mbi ekzistimin e bazave ligjore né ligjin vendor dhe kérkon qé baza ligjore té
jeté e “qasshme” dhe e “parashikueshme”. Njé rregull éshté e
“parashikueshme” né qofté se ajo éshté e formuluar me saktési té mjaftueshme
pér t'i mundésuar personit né fjalé - nése nevojitet kjo té béhet me késhillimin
e duhur - qé ta rregullojé sjelljen e tij.

Gjykata gjen se rregullat né fjalé né kété rast kané mungesé edhe té qartésimit
dhe té dhénies sé detajeve si né letrén garkulluese nr. 1183/379 si né rregulloret
e brendshme té burgut Marwei nuk jepen kurrfaré indikacionesh té sakta si
pér rrethanat né té cilat bisedat telefonike té té burgosurve mund té moni-
torohen, té regjistrohen dhe té mbahen nga autoritetet e burgut apo proce-
durat qé duhet té respektohen. Kjo éshté e ilustruar me faktin se gjykatat
vendore i interpretojné rregullat e aplikuara té brendshme se “shiritat nuk
jané ruajtur dhe (patjetér) duhet menjéheré té asgjésohen”, gé do té thoté se
regjistrimet e bisedave té zbuluara telefonike mund té ruhen pér aq kohé sa
ekziston rreziku qé e ka shkaktuar regjistrimi, gjé kjo e cila né rastin né fjalé
arriti né njé periudhé prej mé shumé se teté muajsh.

@
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Edhe pse Gjykata pranon, duke patur parasysh kérkesat e zakonshme dhe té
arsyeshme té burgosjes, qé kjo mund té jeté e nevojshme pér té monitoruar
kontaktet e té burgosurit me botén e jashtme, pérfshiré edhe kontaktet me
telefon, ajo nuk ka gjetur se rregullat pér céshtjen né fjalé mund té kon-
siderohet se jané mjaft té qarta dhe té detajuara pér ta mundésuar mbrojtjen
e pérshtatshme kundér ndérhyrjes arbitrare nga autoritetet me té drejtén e
ankuesit pér respektimin e jetés sé tij dhe korrespondencés private.

Ndérhyrja e ankimuar nuk ishte pra “né pérputhje me ligjin”, si¢c kérkohet nga
paragrafi i dyté té Nenit 8 dhe aty ka patur shkelje té késaj dispozite. Né kéto
rrethana, hulumtimi i domosdoshmérisé sé ndérhyrjes nuk éshté i nevojshém.

Ligji duhet té sigurojé mbrojtje té mjaftueshme kundér arbitraritetit té autoriteteve

1.3. GJEDNJ - RASTII KRAKSIT KUNDER ITALISE (17 Korrik 2003)

Publikimi né shtyp i bisedave té cilat jané ingizuar né kuadér té hetimit pe-
nal

Kérkuesi ka gené Kryeministér i Italisé né periudhén nga viti 1983 deri né vitin
1987. Procedurat pér éshté béré kjo kérkesé ishin pjesé e procedimit penal nga
Zyra e Prokurorit Publik té Milanit gjaté fushatés sé ashtuquajtur “duar té pastra”
(mani pulite).

Gjykata vértetoi se né ¢éshtjen né fjalé disa nga bisedat e botuara né shtyp
jané té natyrés rreptésisht private. Ato kishin té béjné me marrédhéniet e
kérkuesit dhe gruas sé tij me njé avokat, njé koleg té méparshém, njé
mbéshtetés politik dhe té gruas sé Z-ti Berluskonit. Pérmbaijtja e tyre ka patur
lidhje té pakté ose nuk ka patur aspak lidhje me akuzat penale kundér kérkue-
sit. Kjo nuk éshté kontestuar nga ana e Qeverisé.

Sipas mendimit té Gjykatés, publikimi i tyre nga mediat e shkruara nuk pér-
puthet me njé nevojé urgjente shogérore. Prandaj, ndérhyrja né té drejtén e
ankuesit sipas Nenit 8 § 1 té Konventés nuk éshté né proporcion me géllimet
legjitime té cilat mund té keté qené ndjekur dhe si rrjedhojé nuk ishin té “
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nevojshme né njé shoqéri demokratike” né kuadér té kuptimit té paragrafit
dy té késaj dispozite.

Né kéto rrethana, Gjykata arrin né pérfundim se zbulimi i bisedave népérmjet
shtypit nuk éshté pasojé e drejtpérdrejté e njé akti té Prokurorit Publik, por
ka té ngjaré té keté qené e shkaktuar ose nga mosfunksionim i regjistrit ose
nga shtypi i cili e ka siguruar informacionin nga njéra prej paléve té procedurés
apo nga avokatét e tyre.

Megjithaté, Gjykata rikujton se pérderisa géllimi kryesor i nenit 8 éshté qé ta
mbrojé individin nga ndérhyrjet arbitrare nga autoritetet publike, kjo thjesht
nuk mund ta detyrojé shtetin qé té abstenojné nga njé ndérhyrje e tillé: pérveg
késaj ndérmarrjeje negative, mund té jeté pozitiv obligimi i nevojshém né
lidhje efektive pér jetén private (shih Botta kundér Italisé). Prandaj Gjykata
ka nevojé pér té verifikuar nése autoritetet kombétare i kané ndérmarré hapat
e nevojshém pér té siguruar mbrojtje efektive té sé drejtés sé kérkuesit pér
respektimin e jetés sé tij private dhe té korrespondencés (shih, mutatis mu-
tandis, Guerra dhe té tjerét kundér Italisé). Né kété kontekst, Gjykata kon-
sideron se masa té pérshtatshme duhet té jené né dispozicion pér té paran-
daluar ndonjé deklaraté té tillé té natyrés private gé mund té jené né
kundérshtim me garancité né nenin 8 té Konventés (shih, mutatis mutandis Z
kundeér Finlandés). Pér mé tepér, kur zbulimi i tillé ka ndodhur, detyrimi pozitiv
genésor né respektimin efektiv té jetés private e nénkupton detyrimin pér
kryerje té hetimeve efektive né ményré qé ta korrigjojé kété ¢éshtje né masén
e mundshme.

Né rastin konkret Gjykata rikujton se kané ndodhur shpalosje té natyrés private
g€ jané né kundérshtim me nenin 8 té Konventés. Vijon se me qé procesverbalet
jané depozituar né pérgjegjési té regjistrit, autoritetet nuk e kané pérmbushur
detyrimin e tyre pér ruajtje té sigurt pér ta siguruar té drejtén e ankuesit pér
respektimin e jetés sé tij private. Gjithashtu, Gjykata véren se né rastin konkret
nuk éshté zbatuar njé hetim efektiv, me géllim té zbulimit té rrethanave né
té cilat gazetarét kané pasur gasje né transkribimet e bisedave té ankuesit
dhe nése éshté e nevojshme, té sanksionohen personat pérgjegjés pér gabimet
e béra. Né fakt, pér shkak té déshtimit té tyre pér té filluar hetime efektive
pér kété céshtje, autoritetet italiane nuk ishin né gjendje té pérmbushin de-



Jr ‘07. SIM 02 AL [R2] 24.02.2011 15:24 Page 61 @

MASAT E POSAGCME HETIMORE - PRAKTIKA VENDASE DHE NDERKOMBETARE 61

tyrimin e tyre alternativ té sigurimit té njé shpjegimi té besueshém se si ko-
munikimi privat i ankuesit ishte shfaqur né domenin publik.

Prandaj, Gjykata e mban géndrimin se shteti pérgjegjés nuk e ka pérmbushur
detyrimin e tij qé té sigurojé té drejtén e ankuesit pér respektimin e jetés dhe
korrespondencés sé tij private. Aty éshté béré shkelja e Nenit 8 té Konventés.

Autoritetet e brendshme duhet té sigurojné ruajtje té sigurt té materialeve hetuese.
Njé nga problemet e cekura nga prokurorét e vendit né lidhje me MPH-té ka té béjé
me “té dhénat e besueshme” ose “té dhénat e klasifikuara”. Né Spanjé dhe né
Francé materialet/ingizimet jané nén kontrollin e ashpér té gjykatésit, i cili vendos
né pajtim me ligjin, kur éshté i obliguar té shpallé informacione relevante pér rastin
dhe né rastin e kundért kur disa biseda té ingizuara gé prekin né té drejtat e perso-
nave té treté nuk mund té shpallen.

1.4. GJEDNJ - KHAN KUNDER MBRETESISE SE BASHKUAR (12 MAJ 2000)

Regjistrimi sekret i bisedés nga ana e policisé; pérdorim né gjykimet penale
té déshmive té marra né kundérshtim me Konventén

Mé 12 Janar té vitit 1993, instalimi i pajisjes pér pérgjim né lokalet e “B” ka gené i
autorizuar nga Shefi i Policisé té Jorkshirit Jugor (South Yorkshire) né bazé té
konstatimit se metodat konvencionale té mbikéqyrjes jané té papérshtatshme
pér té siguruar déshmi se ai shpérndan drogé. As B. e as kérkuesi nuk kané qené té
vetédijshém pér pajisjen e pérgjimit qé pranohet pérmes dégjimit té instaluar nga
policia. Me ané té késaj pajisjeje, policia ka marré njé ingizim, gjaté sé cilés kérkuesi
ka pranuar se ka gené pjesé e importimit té drogés nga N. mé 17 shtator, 1992.
Gjykimi éshté realizuar né Dhjetor té vitit 1993. Ankuesi u deklarua “i pafajshém”.
Ankuesi pranon se ka gené i pranishém né adresén né Shefilld ( Sheffield) dhe se
Z@ri i tij éshté njéri nga ato té ingizuarit né shirit. Né emér té Krauinit (Crown) u
pranua se vendosja e pajisjes sé dégjimit paraget shkelje dhe se ka shkaktuar
démtime té caktuara né proné. Pér kété arsye, gjykatési e mbajti seancén e dégjimit
me marrje té tmerrshme né pyetje, pér té zbuluar té vértetén (mundési e njé pike
té ligjit né mungesé té késhillit) né lidhje me pranueshmériné si déshmi té bisedés
sé regjistruar né shirit. Crown ka pranuar se pa té nuk do té kishte rast kundér
nénshtruesit té kérkesés. Gjykatési vendosi se déshmia ishte e pranueshme. Mé 14



4» ‘07. SIM 02 AL [R2] 24.02.2011 15:24 Page 62 %

62

Mars té vitit 1994, kérkuesi éshté dénuar me burgim trevjecar. Gjykata e Apelit
dhe Dhoma e Lordéve hodhi poshté ankesat e nénshtruesit té kérkeseés.

Nuk éshté roli i Gjykatés qé té pércaktojé, si ¢céshtje e parimit, nése lloje té
caktuara té déshmive - pér shembull, déshmi té marra né ményré té paligjshme
- mund té jené té pranueshme ose, né té vérteté, nése kérkuesi éshté fajtor
apo jo. Pyetja qé kérkon pérgjigje éshté nése procedurat si térési, pérfshiré
kétu dhe ményrén né té cilén éshté siguruar déshmia, kané gené fer. Kjo e
pérfshin ekzaminimin e “paligjshmérisé” né fjalé dhe, ku vérehet shkelje e njé
té drejté tjetér nga Konventa, dhe té natyrés sé shkeljes sé konstatuar.

Gjykata véren se vendosja e pajisjes pér dégjim dhe regjistrimi i bisedés sé
ankuesit nuk ishin té paligjshme né kuptimin se éshté né kundérshtim me té
drejtén vendore penale (...) Pér mé tepér, si¢ u theksua mé tej, nuk kishte sug-
jerim se, né vendosjen e paisjes, policia kishte vepruar ndryshe sesa né pér-
puthje me Udhézimet e Zyrés sé Brendshme. Veg késaj, ashtu si¢ ka konstatuar
Dhoma e Lordéve, pranimet e béra nga kérkuesi gjaté bisedés me B. jané béré
vullnetarisht, se nuk ka patur kurthe dhe ankuesi nuk ka patur ascfaré nxitjeje
pér té béré pranime té tilla. “Paligjshméria” pér té cilén éshté béré ankesa né
rastin né fjalé, ka té béjé vetém me faktin se nuk ka patur asnjé autoritet
ligjor pér ndérhyrje né lidhje me té drejtén e ankuesit pér respektimin e jetés
private dhe, né pajtim me rrethanat, ndérhyrja e tillé nuk ka gené “né pérputhje
me ligjin”, si¢ éshté e interpretuar kjo frazé né nenin 8 § 2 té Konventés.

Pyetja géndrore né kété rast éshté nése procedurat si térési kané qené fer. Me
referim té posagém né pranimin e ingizimeve té kontestuara, Gjykata véren
se, ankuesi kishte mundési té mjaftueshme pér té sfiduar si origjinalitetin,
ashtu dhe pérdorimin e regjistrimit. Ai nuk e sfidoi vértetésiné e tij, por e
kundérshtoi pérdorimin e tij né marrjen e kryqézuar né pyetje dhe sérish
para Gjykatés sé Apelit dhe té Dhomés sé Lordéve. Gjykata véren se né ¢do
nivel té jurisdiksionit, gjykatat vendore e vlerésojné efektin e pranimit té
provés né drejtésiné e gjykatés pérmes referimit né nenin 78 té PACE, dhe
gjykatat i diskutojné, mes ¢éshtjeve té tjera, bazat joligjore pér mbikéqgyrjen.
Fakti se kérkuesi ka gené né ¢do hap i pasuksesshém nuk ndryshon asgjé.

Né kéto rrethana, Gjykata konstaton se shfrytézimi i materialit té ingizuar né

ményré té fshehté né gjykimin e kérkuesit nuk kané réné ndesh me kérkesat e
drejtésisé té garantuara me nenet 6 § 1 té Konventés.

@



4» ‘07. SIM 02 AL [R2] 24.02.2011 15:24 Page 63 %

MASAT E POSAGME HETIMORE - PRAKTIKA VENDASE DHE NDERKOMBETARE 63

Parregullsité né aplikimin e MPH assesi nuk shpiejné né pavlefshmériné e provave.

1.5. GJEDNJ - P.G. DHE J.H. kundér MBRETERISE SE BASHKUAR
(25 SHTATOR 2001)

Pérdorimi i déshmive té marra né kundérshtim me Konventén né gjykimet
penale: shembuij té zérave mostra me pérdorimin e pajisjeve sekrete té dégjimit

Né rastin né fjalé, si pasojé e njé hetimi penal, qé pérfshinte pérgjimin e telefonit
té palés sé treté, jané arrestuar ankuesit (Mr.PG dhe Mr.JH). Pér té marré mostra
té zérit gé té krahasohen me shiritat, policia ka aplikuar pér autorizim gé té in-
stalojé pajisje sekrete dégjimi né qelité gé jané pérdor nga autorét e kérkesés dhe
t'u vendosen pajisje té fshehta dégjimi policéve té pranishém, gé kané gené té
pranishém kur parashtruesit e aplikimit jané akuzuar dhe kur paraprijésit e tyre
jané hetuar. Autorizimi me shkrim éshté dhéné nga Shefi i policisé né pérputhje
me Udhézimet e Ministrisé sé Punéve té Brendshme. Mostrat e té folurit té autoréve
té ankesés kané qené té regjistruara pa dijeniné apo lejen e tyre. Mostrat e té
zérat e bisedés té inéizuara né shirit. Eksperti erdhi né pérfundim se ka “gjasa” gé
Z8ri i kérkuesit té paré té paragitet né regjistrimet né shirit dhe se ka “shumé té
ngjaré” qé zéri i kérkuesit té dyté té paragitet né to.

Ankuesit kané argumentuar se provat e identifikimit qé e identifikojné vecanér-
isht zérin e ankuesit té paré jané té dobéta sepse tregohet se ai vetém “ ng-
jané” se éshté zéri i tij.

Megjithaté, Qeveria ka véné né dukje se ka patur prova té tjera qé e vértetojné
pérfshirjen e parashtruesve té aplikimit né ngjarjet. Gjykata konsideron se
nuk ka patur kurrfaré padrejtésie duke ia léné até jurisé, né bazé té njé pérm-
bledhjeje té ploté nga gjykatési, qé té vendos ku qéndron pesha e déshmive.
Pér até parashtruesit e aplikimit u ankuan pér ményrén tinézare né té cilén
jané marré pér krahasim mostrat e zérit dhe se ajo e cenon privilegjin e tyre
kundér veté-inkriminim. Gjykata konsideron se mostrat e zérit, té cilat nuk
pérfshijné ndonjé deklaraté inkriminuese, mund té konsiderohen si té ngjashme
me gjakun, flokét apo mostra té tjera fizike ose objektive té pérdorura né
analizat mjekésoro-ligjore dhe pér té cilat zbatohet privilegji kundér veté-
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inkriminimit - nuk aplikohen (shih Saunders) né kéto rrethana. Gjykata konsta-
ton se pérdorimi i materialit té ingizuar né ményré té fshehté né gjykimin e
kérkuesit nuk bie ndesh me kérkesat e drejtésisé té garantuara me Nenet 6 §
1 té Konventés.

1.6. GJEDNJ - GREUTER kundér HOLANDES (19 MARS 2002)
Pérgjimi i telefonave né kontekstin e hetimit paraprak

Gjykata véren se pérgjimi telefonik pér ¢éshtjen né fjalé ka qené i urdhéruar
pér géllimet e njé hetimi paraprak gjygésor kundér njé personi ose personave
té panjohur, me dyshim pér pérfshirje né (organizim té) zénkave né mes té
pérkrahésve té klubeve rivale té futbollit. Né kéto rrethana, Gjykata éshté e
bindur se pérgjimi i telefonit té ankuesit e ka arsyetuar synimin e parandalimit
té trazirave dhe té krimit né kuptimin e Nenit 8 § 2 té Konventés.

Gjykata véren se kérkuesi (z-nja Greuter) ishte partnere e zotit P, i cili me sa
duket i pérkiste grupit té bérthamés sé tifozéve té Ajaksit, dhe i cili u vra né
njé pérleshje né mesin e pérkrahésve té Ajaksit dhe Fejenordit, e cila pérleshje
ishte objektiv i hetimeve né rastin né fjalé. Rrjedhimisht, Gjykata ¢mon se
mundésia qé té dyshuarit e mundshém té kontaktojné me parashtruesin e
aplikimit pérmes telefonit, nuk mund té konsiderohet térésisht e pamundshme
dhe e pabazé. Gjykata mé tej véren se pérgjimi éshté zhvilluar me autorizimin
dhe nén mbikéqyrjen e njé gjyqtari hetues, ashtu si¢ kérkohet nga dispozitat
pérkatése ligjore dhe rregullative. Gjykata mé né fund thekson se, kur kérkuesja
e ka pyetur Prokurorin Publik nése telefoni i saj ka gqené i pérgjuar, ajo morri
njé pérgjigje pozitive dhe, si¢ shihet nga letra e Prokurorit Publik té datés 15
tetor 1997, éshté dhéné gasje né ingizimet e bisedave té pérgjuara telefonike.

Né kéto rrethana, Gjykata nuk mund té konstatojé se ndérhyrja té cilés i éshté
nénshtruar kérkuesi ka gené e paarsyeshme ose arbitrare, apo se ajo ka gené
joproporcionale me géllimin té ndjekur legjitim. Prandaj Gjykata éshté e
mendimit se ndérhyrja e ankimuar, me arsye mund té konsiderohet se éshté
“e nevojshme né njé shoqéri demokratike ... pér parandalimin e trazirave dhe
té krimit “, brenda kuptimit té Nenit 8 § 2 té Konventés.”
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Né kété rast telefoni i njé personi té njohur - gé nuk éshté i pérzier né kryerjen e
veprés por i lidhur ngushté me té dyshuarit - u pérgjua me géllim té identifikimit té
autoréve té krimit. Rrethana e té dyshuarve té njohur/té panjohur éshté mjaft rele-
vante né gjuhén magedonase pér té pércaktuar autoritetin kompetent pér autori-
zimin e aplikimit té MPV-ve (kurré té mos keté ndjekje té komunikimeve, té cilat
gjithmoné duhet té jené té autorizuara nga gjykatési hetues). Né rast té koincidimit
té té dyshuarve té njohur/té panjohur né té njéjtén céshtje penale, provat e marra me
aplikimin e MPV né lidhje me njerézit e panjohur nuk mund té shfrytézohen kundér té
dyshuarve, té cilét kané gené paraprakisht té identifikuar né té njéjtin rast.

1.7. GJEDNJ - RASTI VAN VONDEL kundér HOLANDES (25 Tetor 2007)
Pranimi i provave né gjykim: biseda té regjistruara nga personat privat

Né kété rast, kérkuesi (Z. Van Vondel) éshté dénuar, pas gjykimit né Gjykatén e
Apelit, pér pérséritje té déshmisé sé rrejshme dhe pér pérséritje té frikésimit té
déshmitarit (potencial) z. R. Gjykata e Apelit hodhi poshté argumentimin e kérkuesit
se regjistrimi i bisedave (telefonike) té tij me aplikuesin me pajisje teknike té véna
né dispozicion té Departamentit té Hetimeve té Brendshme té Policisé Kombétare
e ka shkelur té drejtén e tij té privatésisé né bazé té nenit 8 té Konventés. Gjykata
e Apelit vlerésoi se, sipas legjislacionit té vendit, regjistrimi i thjeshté i bisedés
(telefonike) pa lejen (ose njohuriné) e bashkébiseduesit, nuk sjell vetvetiu, shkelje
té sé drejtés té bashkébiseduesve pér respektimin e privatésisé; sepse pér té gené
kjo késhtu,nevojiten rrethana plotésuese. Meqé kéto biseda - né ¢do rast nga ana
e parashtruesit té parashtresés - ishin té njé natyre dhe pérmbajtje ekskluzivisht
profesionale, Gjykata e Apelit vlerésoi se, né piképamje té regjistraturés sé vendit
né kété piképamje, kjo nuk e lejon asnjé pérfundim tjetér pérveg atij se jeta private
e ankuesit nuk ka hyré né lojé né lidhje me bisedat e regjistruara (telefonike) pér
kété ¢éshtje.

Gjykata éshté e mendimit se sigurimi nga ana e Departamentit té Hetimeve
té Brendshme té Policisé Kombétare - pér géllime té njé hetimi té porositur
zyrtarisht pér zbulimin e fakteve - té regjistrimeve té bisedave (telefonike) né
mes parashtruesit té parashtresés dhe z. R. qé jané béré nga ky i fundit me
pajisjet teknike té véna né dispozicion pér kété qéllim nga ana e Departamentit




4» ‘07. SIM 02 AL [R2] 24.02.2011 15:24 Page 66 %

66

té Hetimeve té Brendshme té Policisé Kombétare pérbénte njé ndérhyrje né
jetén private dhe/ose korrespondencés sé kérkuesit (né kuptimin e komunikimit
telefonik), i cili éshté i papérshkrueshém pér njé autoritet publik. Gjykata do
té vérejé se regjistrimi i bisedave private (telefonike) nga njé bashkébisedues
dhe aplikimi privat i regjistrimeve té tilla, vetvetiu nuk paraqet shkelje té
nenit 8 nése kjo béhet me mjete private. Por nga veté natyra e tij kjo duhet té
dallohet nga monitorimi i fshehté dhe regjistrimi i komunikimeve nga njé
person privat né kontekst té, dhe pér mirén e njé hetimi zyrtar - penal ose
tjetér - dhe me ndihmén mbyllje té syve dhe ndihmén teknike té autoriteteve
publike té hetimit. Né lidhje me kété, Gjykata véren se né rastin konkret, ed-
hepse regjistrimet e bisedave té ankuesit ishin béré nga zoti R. né bazé vull-
netare dhe pér géllimet e tij, pajisja éshté siguruar nga autoritetet, té cilat sé
paku né njé rast i dhané udhézime specifike pér até se ¢faré informacione
duhet té sigurohen nga aplikuesi. Né kéto rrethana, Gjykata konsideron se
autoritetet “kané dhéné njé kontribut vendimtar pér ekzekutimin e skemés”
jarjet. Nése béhej ndryshe, do té kishte gené e barabarté me lejen e au-
toriteteve hetuese qé t'u shmangen pérgjegjésive té tyre sipas Konventés me
pérdorimin e agjentéve privat (shih M.M. kundér Hollandés).

Veg késaj, hetimi né kontekstin né té cilin ka ndodhur ndérhyrja ishte hetim
pér gjetjen e fakteve, Departamentit té Brendshém té Hetimeve té Policisé
Kombétare nuk i lejohet té keté burime té ndonjé nga kompetencat hetuese
té tilla si, pér shembull, regjistrimi dhe sekreti i bisedave (telefonike).

Aty ka patur shkelje té Nenit 8 té Konventés.

GJEDNJ ka deklaruar se regjistrimi i bisedave private (telefonike) nga njé bashkébi-
sedues dhe aplikimi privat i regjistrimeve té tilla, nuk paraget vetvetiu kundérshtim
me Nenin 8 nése kjo béhet me mjete private.
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1.8. SPANJE - VENDIMI GJYQESOR 94/2007 GJYKATA SUPREME

Kérkesa esenciale pér ligjshmériné e ndjekjes sé komunikimit dhe pér shfry-
tézimin e tyre si prové né gjykim

Gjykata Supreme deklaroi kérkesat thelbésore pér ligjshmériné e ndjekjes sé
komunikimeve, sipas standardeve tona kushtetuese:

1) masat duhet té autorizohen nga gjykatési kompetent hetues;

2) qéllimi i masés patjetér duhet té jeté hetimi i veprave konkrete dhe specifike

dhe nuk éshté i mundur njé “hulumtim i pérgjithshém” me mjete té ndjekjes
sé komunikimit; pra, do té keté shkelje té sé drejtés pér jeté private apo,
edhe mé thjesht, té fshehtésisé sé komunikimit né pérgjithési dhe té komu-
nikimeve telefonike né ményré té vecanté, ku ..., gjaté procesit té moni-
torimit té autorizuar, duket e mundur se mund té kryhen njé ose mé shumé
vepra té reja té shkeljes. Né kété piké ... policia patjetér, menjéheré duhet
ta informojé gjykatésin hetues gé e ka autorizuar/urdhéruar monitorimin
né ményré qé ai té mund ta merr né konsideraté ¢éshtjen e juridiksionit té
tij dhe kérkesat e proporcionalitetit ... Mbase nuk mund té jepet njé autor-
izim i pakushtézuar; e as, pa njé autorizim té shpejté, nuk mund té vazhdojé
masa/mbikéqyrja né qofté se vepra e re, e parasupozuar, e paraqitur me
telefon éshté konstatuar se éshté e pavarur nga shkelja e mbuluar me auto-
rizimin origjinal. Situatat e tilla, né qofté se jané té pakontrulluara dhe nuk jané
té mbikéqyrura drejtpérsédrejti nga gjykatési, shkaktojné ose jané té prira té
shkaktojné njé déshtim total né pérputhje me parimin e proporcionalitetit.;

3) arsyetimi i mjaftueshém, i afté pér justifikimin e masés qé ia kufizon té

drejtat bazé atij qé e bén pérgjimin e zgjéruar telefonik; dyshimi i thjeshté
nga ana e policisé, nuk mund té mjaftojé;

4) ndjekja e komunikimeve éshté njé masé e pérkohshme dhe rendi juridik

duhet ta definojé afatin kohor pér zbatimin e saj, né pajtim me ligjin dhe
duhet té shqyrtohet né ményré periodike nga ana e gjyqtarit, t'i shqyrtojé
shiritat dhe, pas dégjimit té zérave té regjistruar, té vendosé mbi drejtimin
e duhur té veprimit dhe, nése éshté e pérshtatshme, té vendos qé monitorimi
té vazhdojé, né té cilin rast ai i pércakton drejtimet e duhura qé duhet té
ndiget nga ata qé jané pérgjegjés pér aplikimin e masés

5) pérjashtimi i masés si ultima ratio (argument i fundit); autoriteti gjyqésor

duhet té deklarojé se cila formé e masés do té ndérmerret dhe té sigurojé
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se ajo éshté implementuar me dém sa mé té vogél té mundshém pér per-
sonin qé éshté pérfshiré me té;
6) masa duhet té jeté proporcionale me géllimin qé duhet té ndiget.

Mungesa e njérés nga kéto kérkesa do té ¢ojé drejt paligjshmérisé sé provave

dhe pavlefshmériséé sé tyre dhe shfugizimit té pjesés tjetér té provave gé

rrjedhin nga ndjekja e komunikimeve. Bashké me “standardet kushtetuese” e

lartpérmendura, kéto MPH duhet t'i pérmbushin kérkesat e tjera juridike, né

ményré qé té garantohet e drejta pér gjykim té drejté, si mé poshté:

= mbikqyrja gjyqésore té monitorimit aktual té telefonit né fjalé, gjegjésisht
organi i ngarkuar me zbatimin e tij patjetér duhet t'i informojné prokurorét
dhe gjykatésit hetues né lidhje me rezultatet e pérgjimit; shiritat origjinale
dhe té pashkurtuara duhet t'i dorézohen gjykatésit hetues; kétu nuk ka
asnjé detyrim ligjor pér transkribimin e bisedave; funksioni i tij éshté vetém
lehtésimi i pérdorimit té bisedave té regjistruara;

= materialet (shiritat) duhet té jené né dispozicion té té gjitha paléve

= dégjimi i bisedave gjaté gjykimit, edhe pse palét mund té heqin doré nga
kjo e drejté.

Pasojé e mospérmbushjes sé kétyre kérkesave juridike éshté pamundésia e
vlerésimit té bisedave té regjistruara si prové, por ato mund té konsiderohen
si masé hetuese dhe burim i provave té tjera té cilat mund té plotésohet me
masa té tjera (mbikéqyrje, déshmitaré, raporte mjekésoro-ligjore, etj.)

Gjykata Supreme e Spanjés bén dallim midis kérkesave elementare kushtetuese té
késaj MPH dhe kérkesave “té zakonshme” ligjore. Shkelja e kategorisé sé dyté iu
lejon autoriteteve té marrin né konsideraté bisedat e regjistruara jo si déshmi por,
té paktén, si masé hetuese dhe burim té provave té tjera.

Gjykata Supreme ka insistuar né disa kérkesa, kryesisht:

= Kohézgjatjen e masave: posa té vérejé policia mungesé té bisedave, ose té
bisedave relevante pér hetimin, pérgjimi duhet té pushojé (autoritetet e vendit
kané pérmendur njé problem té shpeshté lidhur me té dyshuarit té nénshtruar né
MPH dhe dilemén kur ata e braktisin pér njé kohé té shkurtér shtetin: késhillohet
ndérprerja e zbatimit té MPH me qéllim té respektimit té limiteve ligjore té kohés
= [dentifikimi i kundérvajtjeve gjaté hetimit né urdhérin pér autorizim té [éshuar
nga gjykatési hetues i cili do ta definojé fushéveprimin e masés. Nése policia zbulon
kryerje té shkeljes tjetér gjaté zbatimit té késaj MPH (ose té njé MPH tjetér), menj-
éheré duhet ta ndérpresé pérgjimin dhe ta informojé gjykatésin hetues.

@
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1.9. SPANJE - VENDIMI GJYQESOR 1130/2009 GJYKATA SUPREME
Shkelje e re e zbuluar gjaté ndjekjes sé komunikimit. Kérkesat formale

Gjaté hetimit penal me MPH té miratuara (pérgjimi i komunikimeve telefonike),
me ndihmén e mjeteve té regjistrimit té bisedés, éshté zbuluar kryerje e njé
krimit tjetér. Gjykatési hetues vendos qé té hap rast té ri penal, té bazuar né
kéto zbulime dhe njé kopje (e béré me garanci té duhura) té incizimit do té e
inkorporuar né skedarin(fajllin) e ri, bashké me transkribimin pérkatés.
té bashkangjitura né rastin e ri, rrjedhimisht, Gjykata Supreme do té vendos
pér shlyerje té provave, dhe lirimin e té pandehurit pér shkak se pjesa tjetér e
déshmive kané ardhur nga rezultatet e pérgjimit tjetér té komunikimit.

Eshté e pranueshme té pérdoren regjistrimet e incizuara gjaté pérgjimit té komu-
nikimeve né procedurat e tjera penale. Gjykata duhet ta garantojé integritetin e
kopjeve dhe korrespondimin e tyre me origjinalet dhe duhet ti pérfshijé né rastin e
ri penal té gjitha dokumentet gé e justifikon adoptimin e MVH

1.10. FRANCE - VENDIMI GJYQESOR 972/2006 GJYKATA E KASACIONIT
Pérgjimi i komunikimeve: raporti mjekésoro-ligjor pér njohjen e zérit.

Trafikimi i drogés i kryer nga njé organizaté kriminele. Gjykata e Kasacionit e
ka konsideruar si “Organizaté kriminele” ¢do grupim nga 3 ose mé tepér
njeréz, me strukturé, hierarki dhe ndarje té funksioneve qé éshté themeluar
me qéllime kriminele. Né rastin né fjalé, ka patur njé raport té detajuar té
policisé i cili ka kérkuar MPH, urdhér té gjykatésit hetues qé ka patur baza té
fugishme dhe, né té njéjtén ményré edhe shtojcat vijuese; policia térésisht e
ka informuar gjykatésin hetues pér pérparimin né hetim, né dosjen penale
ishin pérfshiré shirite me regjistrime dhe jané dégjuar nga prokurori, té pan-
dehurit dhe avokatét e té pandehurve; jané béré raporte té ekspertéve pér
njohje té zérit lidhur me njérin té pandehur. Njéri nga avokatét e té pandehurve
ka deklaruar se nuk éshté béré raport pér njohje té zérit té klientit té tij.
Gjykata e Kasacionit ka deklaruar si vijon: raporti forenzik nuk éshté
parashikuar si i detyrueshém me ligj né kéto raste dhe gjyqtarét mund té
sjellin pérfundim né lidhje pér identitetin e folésve té bazuar né numrin e
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pérdorur té telefonit, karakteristikat e zérit pérmes dégjimit té drejtpérdrejté
té shiritit té incizuar, ményrén né té cilén folésit flasin dhe e thérrasin njéri-
tjetrin, si dhe nga pérmbaijtja e bisedave. Gjaté aplikimit té MVH, bisedat me
njé person té treté, i cili fillimisht nuk ka qené nén hetim, jané regjistruar
dhe e kané sjellé arrestimin e atij personi té treté. Gjykata e Kasacionit e ka
pérmendur Vendimin paraprak té Gjykatés qé thoté se nése pérgjimi i komu-
nikimit i linjés specifike telefonike i plotéson kérkesat kushtetuese dhe ligjore,
rezultatet e tij mund té konsiderohen si déshmi té ligjshme kundér té gjithé
bashkébiseduesve té cilét i kané pérdorur kéto linja edhe né qofté se folésit nuk
jané té identifikuar individualisht né urdhérin gjyqgésor i cili i ka autorizuar MPH.

1.11. SPANJE - VENDIMI GJYQESOR 688/2010 GJYKATA SUPREME
Inkorporimi i bisedave té incizuara né té merituarin e akuzés
Gjykata vendimmarrése né akuzén patjetér duhet t'i pérfshijé referimet né

bisedat e regjistruara specifike gé e inkriminojné té pandehurin dhe arsyet
pér marrjen e atij pérfundimi.

Né Spanjé nuk éshté i nevojshém pérshkrimi i bisedave gjaté gjykimit megé shiritet
e regjistruar konsiderohen si prova té dokumentuara.

2. MBIKEQYRJA SEKRETE, MONITORIMI DHE INGIZIMI AUDIO-VIDEO
| PERSONAVE DHE OBJEKTEVE ME PAJISJE TEKNIKE

2.1. GJEDNJ - RASTI I UZUN KUNDER GJERMANISE (2 SHTATOR 2010)
Ligjshméria e GPS mbikéqyrjes

Parashtrues i ankesés (Z. Uzun) ka deklaruar se masat e mbikégyrjes té cilave ai iu
ishte nénshtruar, né vecanti vézhgimi i tij népérmjet GPS, dhe shfrytézimi i té
dhénave té fituara né kété ményré né procedurat penale kundér tij, ia kané shkelur
té drejtén pér respektimin e jetés private, sipas Nenit 8 té Konventés dhe té drejtén
e tij pér gjykim té drejté sipas nenit 6 té Konventés.
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Gjykata ka konsideruar se pérmbledhja sistematike dhe ruajtja e té dhénave
nga shérbimet e sigurimit pér individé té caktuar, madje edhe pa pérdorimin
e metodave té mbikéqyrjes sé fshehté, pérbén ndérhyrje né jetén private té
kétyre personave. (...) Gjykata mé tej véren se nga vézhgimi i kérkuesit népér-
mjet GPS, autoritetet e hetimit, pér diku tre muaj, né ményré sistematike
kané grumbulluar dhe ruajtur té dhéna duke e pércaktuar, né kéto rrethana,
vendndodhjen e ankuesit dhe lévizjet né sferén publike. Ata mé tej i kané
regjistruar té dhénat personale dhe i kané pérdorur ato né ményré qé té pér-
pilojné skemé té lévizjeve té nénshtruesit té ankesés, pér té béré hetime té
métejshme dhe pér té mbledhur prova té tjera né vendet ku ankuesi ka udhé-
tuar, fakt ky i cili mé voné éshté shfrytézuar né gjykimin penal kundér nén-
shtruesit té ankesés.

Sipas mendimit té Gjykatés, mbikéqyrja GPS, pér nga natyra, duhet té dallohet
nga metodat e tjera té mbikéqyrjes video apo audio gé jané, si rregull, mé té
ndjeshme dhe mé tepér ndérhyné né té drejtén e individit pér respektimin e
jetés private, sepse ato shpalosin mé shumé informacione mbi sjelljen,
mendimet dhe ndjenjat e njé personi. Duke iu referuar parimeve té themeluara
né praktikén gjygésore té saj, ajo megjithaté i konstaton faktorét e mésipérm
té mjaftueshme pér té konkluduar se vézhgimi i ankuesit pérmes GPS, né ato
rrethana, si dhe pérpunimi dhe pérdorimi i té dhénave té marra né ményrén
e pérshkruar mé sipér arriti pér njé ndérhyrje né jetén e tij private qé éshté e
mbrojtur nga Neni 8 § 1.

Vallé a ka gené ndérhyrja “né pajtim me ligjin™ (...) Gjykata éshté e kénaqur se
zgjatja e masés sé kétillé té vézhgimit i ishte nénshtruar proporcionalitetit
té tij né rrethanat e dhéna. Ajo gjen se e drejta gjermane, pér kété géllim sig-
uron edhe garanci shtesé kundér abuzimit né llogari té késaj. Sa u pérket
bazave té nevojshme pér urdhérimin e mbikéqyrjes sé njé personi népérmjet
GPS, Gjykata konstaton se e drejta e vendit pér kété vendos standarde mjaft
té ashpra pér autorizimin e masés sé mbikéqyrjes dhe véren se tashmé, sipas
dispozitave né fugi né kohén relevante, mbikéqyrja e njé subjekti népérmjet
GPS nuk éshté ménjanuar nga kontrolli gjyqésor.

Né kuadér té késaj gqé u tha mé larté, Gjykata konsideron se ndérhyrja né té
drejtén e ankuesit pér respektimin e jetés sé tij private ka gené “né pérputhje
me ligjin” brenda kuptimit té Nenit 8 § 2.
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Duhet té vihet né dukje réndésia e respektimit té afateve té parapara nga ligji né
aplikimin e MPH. Urdhéri i cili e autorizon MPH duhet shprehimisht ta pércaktojé
até pérkufizim kohor dhe forcat policore pér zbatimin e tij. Té njéjtat parandalime
duhet té mbrojné nga urdhérat e zgjeruara.

2.2. GJEDNJ - RASTI PERRY KUNDER MBRETERISE SE BASHKUAR
(17 KORRIK 2003)

Xhirimi i videos sekrete pér géllime identifikimi.

Duke patur parasysh déshtimin e nénshtruesit té ankesés (Z. Perry) pér té marré
pjesé né parakalimin e aranzhuar té identifikimit, policia vendosi té organizojé njé
parakalim té video identifikimit. Leja pér video té fshehté té parashtruesit té pa-
rashtresés pér qéllime identifikimi éshté kérkuar nga Zévendés Shefi i Forcave té
Policisé sé Uest Midllandsit (West Midlands) né kuadér té Udhézimeve té Punéve té
Brendshme pér Pérdorimin e Pajisjeve né Operacionet Mbikéqyrése té Policisé
1984... Né té arritur né stacionin policor ai éshté lutur gé té merr pjesé né njé para-
kalim identifikimi. Ai ka refuzuar. Ndérkohé, gjaté arritjes sé tij né stacionin e
policisé, ai ishte filmuar nga kamera e burgut e cila vazhdimisht punon dhe e mban
drejtimin né zonén né té cilén personeli policor dhe té dyshuarit e tjeré kané ardhur
dhe kané shkuar. Njé inxhinier e ka pérshtatur kamerén pér té siguruar se ajo do té
merr fotografi té qarta gjaté vizités sé tij. Eshté pérgatitur njé xhirim pérmbledhés
né té cilin nigmbédhjeté vullnetaré i kané imituar veprimet e parashtruesit té pa-
rashtresés ashtu si¢ éshté regjistruar né video ingizimin e fshehté.

Mbikéqyrja e veprimeve té njé individi né njé vend publik me pérdorimin e
pajisjeve pér fotografim qé nuk i regjistrojné té dhénat vizuale nuk sjellin, si
té tilla, ndérhyrje né jetén private té individit (shih, pér shembull, Herbecq dhe
té tjré kundér Belgjikés). Nga ana tjetér, regjistrimi i té dhénave dhe natyra sis-
tematike ose e vazhdueshme e ingizimit té té dhénave mund té ngrené kon-
siderime té tilla (shih, pér shembull, Rotaru kundér Rumanisé [GC], dhe Amann
kundér Zvicrés [GC], ku kompilimi i té dhénave nga shérbimet e sigurimit pér
individé té caktuar, madje edhe pa pérdorimin e metodave té mbikéqyrjes sé
fshehtg, pérbén njé ndérhyrje né jetén private té té ankuesve) (...) Kétu, policia
e ka rregulluar kamerén e sigurisé né ményré qé ajo té mund té merr pamje
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té qarta té nénshtruesit té ankesés né kushte burgimi dhe e ka futur até né
njé montazh té filmit me persona té tjeré pér t'u treguar déshmitaréve qél-
limet e tij qé ta identifikojné nénshtruesin e ankesés si kryerés i veprés sé
plagkitjeve qé éshté nén hetime. Video xhirimi gjithashtu éshté prezantuar
gjaté gjykimit té nénshtruesit té ankesés né sallé publike té gjykatés.
Parashtrohet pyetja nése ky pérdorim i kamerés dhe i pamjeve, si dhe pérpunimi
ose shfrytézimi i té dhénave personale pérbéjné ndérhyrje né respektimin e
jetés private.

Gjykata rikujton se ankuesi ishte sjellé né stacionin e policisé pér té marré
pjesé né njé parakalim té identifikimit dhe se ai kishte refuzuar qé té merr
pjesé. Pa marré parasysh nése ai kishte qené apo jo i vetédijshém pér kamerat
sekrete qé kané xhiruar né burgun, nuk ka indikacione se ankuesi ka patur
ndonjé lloj pritjeje se filmimi i tij qé éshté béré brenda stacionit policor pér
t'u shfrytézuar né proceduré té video identifikimit, dhe mundésisht, si prové
qé éshté e démshme pér mbrojtjen e tij né gjykim. Ky mashtrim i miratuar
nga policia shkoi pértej shfrytézimit normal apo té qé pritet té kétij lloji té
kamerés, sic né té vérteté éshté demonstruar me faktin se policia éshté e de-
tyruar gé té marré leje edhe pér até gé njé inxhinier duhet ta rregullojé
kamerén. Regjistrimi i pérhershém i pamjeve dhe pérfshirja e tij né njé montazh
pér pérdorim té métejshém pikérisht pér kété mund té konsiderohet si pér-
punim apo mbledhje i té dhénave personale né lidhje me kérkuesin. Pérveg
késaj pamjet né fjalé né kété rast nuk ishin marré vullnetarisht ose né rrethana
ku né ményré té arsyeshme mund té parashihet se ato mund té regjistrohen
dhe té pérdoren pér géllime identifikimi.

Gjykata prandaj ¢mon se regjistrimi dhe pérdorimi i video pamjeve té nén-
shtruesit té ankesés né kété rast zbulon njé ndérhyrje né té drejtén e tij té re-
spektimit té jetés private dhe ndérhyrja prandaj nuk ishte “né pérputhje me
ligjin”, si¢ kérkohet nga paragrafi i dyté i nenit 8 dhe se aty ka patur njé
shkelje té késaj dispozite.

GJEDNJ ka deklaruar se “monitorimi i veprimeve té njé individi né njé vend
publik me pérdorimin e pajisjeve pér fotografim qé nuk regjistrojné té dhénat
vizuale nuk ngritin, si té tillé, njé ndérhyrje né jetén private té individit”.

Shiritet e xhiruar me kamera té fiksuara nuk mund té konsiderohen si prové kur shfrytézimi
i tyre shkon pértej asaj gé éshté normale apo e pritshme pér kété lloj té kamerave
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2.3. GJEDNJ - KLASS DHE TE TJERET KUNDER GJERMANISE (6 SHATOR 1978)
Ligjshméria e masave té mbikéqyrjes; Kérkesat

Gjykata duhet té jeté e kénaqur g&, ¢farédo sistemi i mbikéqyrjes té jeté i mi-
ratuar, ekzistojné garanci adekuate dhe efektive kundér abuzimit. Ky vlerésim
ka vetém karakter relativ: varet nga té gjitha rrethanat e rastit, si¢ éshté
natyra, fushéveprimi dhe kohézgjatja e masave té mundshme, bazat qé kérko-
hen pér urdhérimin e masave té tilla, autoritetet kompetente qé e lejojné,
zbatojné dhe t'i mbikéqyrin masat e tilla, si dhe llojin e mjetit juridik té para-
paré me legjislacionin e vendit (...)

Shqyrtimi i mbikéqgyrjes mund té ndodh né tre faza: kur mbikéqyrja fillimisht
éshté urdhéruar, pérderisa éshté duke u realizuar, apo pasi ajo té jeté ndérpreré.
Sa u pérket dy fazave té para, veté natyra dhe logjika e mbikéqyrjes sekrete
diktojné se jo vetém mbikéqyrja veté, por edhe rishikimi shoqgérues duhet té
kryhen pa dijeniné e individit. Njé nga parimet themelore té njé shogérie
demokratike éshté sundimi i ligjit, e cila (...) nénkupton, ndér té tjera, se njé
ndérhyrje nga ana e pushtetit ekzekutiv né té drejtat e njé individi duhet té
jeté subjekt i njé kontrolli efektiv qé normalisht duhet té sigurohet nga gjyqé-
sori, sé paku né mjetin e fundit, kontroll gjyqésor qé ofron garanci mé té mira
té pavarésisé, paanshmérisé dhe procedurés pérkatése.

Brenda sistemit té mbikéqyrjes ts vendosur nga G 10 (Akti i 13 gushtit té vitit
1968 mbi Kufizimin e Fshehtésisé sé Letrave, Postés dhe Telekomunikacionit),
kontrolli gjyqésor ka qené i pérjashtuar, duke u zévendésuar me njé kontroll
zyrtar té kryer nga njé népunés i kualifikuar pér zyre judikature dhe nga
kontrolli té siguruar nga Bordi Parlamentar dhe Komisioni i G 10. “

Megjithaté&, duke patur parasysh natyrén e organeve té mbikéqyrjes dhe masat
mbrojtése té tjera té parapara me G 10, Gjykata konkludon se pérjashtimi i
kontrollit gjygésor nuk i kalon kufijté e asaj qgé mund té konsiderohet si e
nevojshme né njé shoqéri demokratike.
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2.4. SPANJE - VENDIMI GJYQESOR | GJYKATES SE LARTE NE BURGOS
(27 MAJ 2003)

Video shiriti privat i té pandehurit pér kryerjen e krimit. Déshmi té ligjshme.
Kérkesat.

Kamera ka gené pjesé e sistemit té sigurisé né vendparkimin e njé restoranti.
Avokati i té pandehurit té dyshuar né gjykim deklaroi se provat jané siguruar né
ményré jolegale.

Akuza éshté e bazuar né videokasetég, si njé prove e vetme. Gjykata e Larté ka
jané aktivitet qé nuk kérkojné autorizim gjyqésor né qofté se ato nuk jané té
kryera né banesa private pa lejen e pronarit ose shfrytézuesit ose, nése nuk
ndikojné né jetén private dhe dinjitetin e njerézve“. Késhtu policéve u lejohet
té xhirojné me kameré né hapésira publike, né bazé té Ligjit Fundamental
mbi Forcat e Policisé 4/1997. Gjykata Kushtetuese gjithashtu i pranoi si déshmi
té ligjshme video kasetat pér ta déshmuar pjesémarrjen e té pandehurit né
inicimin e kundérvajtjes.

Kérkesat e pranuara si déshmi do té jené: 1) videokasetat té mos pérfshijné
shkelje té privatésisé sé njerézve ose té té drejtave té tjera themelore; 2)
duhet té aplikohen masa té rrepta té kontrollit gjygésor né ményré qé ta
garantojné vértetésing, integritetin dhe manipulimin me xhirimin né kaseté.
Pér kété arsye videokaseta menjéheré duhet té vihet né dispozicion té au-
toritetit gjygésor dhe duhet té mbahet né kushte té qarta sigurie; né rast té
njé video shtépiake ose té ngjashme, domethéné njé video e cila éshté
regjistruar nga njé person privat, ai person duhet té jep déshmi si déshmitar
né gjykaté. Videokaseta do té ishte shikuar gjaté gjykimit né ményré gé té
garantohen parimet e procedurés penale: ballafagimin, baraziné e provave,
hapshmériné dhe zbatimin e menjéhershém. Né rastin né fjalé, pasi éshté ra-
portuar vepra, policét e ngarkuar me hetimin kané zbuluar kameré sigurimi té
njé restoranti afér vendndodhjes sé krimit gé kishte regjistruar té pandehurin
né momentin e kryerjes sé krimit. Zyrtarét policor i kané kérkuar menjéheré
video materialet origjinale dhe ato ia kané dorézuar gjykatésit hetues.
Videokaseta éshté shikuar gjaté seancés kryesore. Si rrjedhojé Gjykata Vendim-
marrése e ka konsideruar videokasetén prové té siguruar né ményré té ligjshme
dhe té vlefshme pér akuzimin e té pandehurit.
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2.5. SPANJE - VENDIMI GJYQESOR 679/1998 GJYKATA SUPREME
Video té regjistruara nga policé té huaj, prova ligjshém té siguruara

Rasti i trafikimit té drogés: dy té pandehur (me kombési spanjolle) jané pajtuar
té transportojné kokainé (1 ton) me anije nga Kolumbia né Spanjé. Pér kété
qéllim, ata kané kontaktuar 3 persona té tjeré pér mbéshtetjen e operacionit
né Spanjé, né Kolumbi dhe né Mbretériné e Bashkuar (vendi i tranziti), mirépo
njéri prej tyre ka gené agjent sekret. Anija éshté zbuluar nga njé helikopter té
Forcave té Policisé sé SHBA-ve dhe ekuipazhi e ka hedhur drogén né det.
Megjithaté zyrtarét e policisé sé SHBA-ve e regjistruan téré operacionin dhe
ia dorézuan video igizimin autoriteteve té Spanjés. Videokasetat u shikuan
gjaté gjykimit. Avokatét e té pandehurve té dyshuar deklaruan se autorét e
videos (d.m.th. policét e SHBA-ve) nuk kané dhéné prova si déshmitaré né
seancén kryesore dhe, si pasojé e késaj, provat e pérmendura duhet té kon-
siderohen si té marra né ményré té paligjshme. Gjykata Supreme nuk i ka
pranuar deklarimet e té pandehurit dhe e ka konfirmuar vendimin e méparshém
té gjykatés vendimmarrése té bazuar né: 1) Gjykata Vendimmarrése éshté pér-
pjekur t'i sjellé zyrtarét policisé amerikane pér gjykimin, por kjo mé né fund ka
gené e pamundur pér shkak té problemeve logjistike; 2) pavarésisht késaj,
Gjykata ka konsideruar se jané adoptuar masa té mjaftueshme té sigurisé né
ményré qé ta garantojné ligjshmériné e provave sepse zyrtarét e policisé sé
SHBA-ve ua kané dérguar shiritet menjéheré autoriteteve spanjolle; dy eksperté
mjekésoro-ligjoré raportuan se nuk ka manipulim né shiritet e xhiruar; zyrtarét
e policisé spanjolle gé e kryen mbikqyrjen vizuale dhe personale té té pande-
hurve kané dhéné deklarata si déshmitaré né lidhje me pérgatitjen pér kontra-
bandim té drogés nga ana e tyre, fotografité e té gjithé té pandehurve né té
njéjtén anije (té béra nga policét spanjoll gjaté mbikéqyrjes nga ana e policisé)
gjithashtu jané prezantuar gjaté gjykimit; dhe mé né fund, videot kané qené té
regjistruara né det té hapur dhe nuk ka gené i nevojshém autorizimi gjyqésor.

2.6. SPANJE - VENDIMI GJYQESOR 1547/2002 GJYKATA SUPREME

Video e regjistruar nga oficerét e policisé spanjolle. Momenti i pérshtatshém
pér ta sfiduar ligjshmériné e saj
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Ajo video i ka shfaqur dy shpérndarésit (té pandehurit) duke shitur drogén né
njé shesh publik. Kaseta éshté shikuar nga prokurori dhe avokatét e té pande-
hurve para mbajtjes sé gjykimit. Avokatét e té pandehurve kané kérkuar, né
fillim té gjykimit, raport ekspertésh me géllim té determinimit nése shiritat
jané origjinal apo kopje. Gjykata Vendimmarrése e ka hedhur poshté kérkesén
sepse njé aktivitet i kétillé nuk mund té béhej né até moment dhe avokatét e
kané patur mundésiné qé ta kérkojné até raport gjaté hetimeve penale por
ata nuk e kané béré kété. Né lidhje me ligjshmériné e provave, Gjykata i
ripérsériti té njéjtat deklarata qé u pérmendén mé larté.

Avokatét e té akuzuarve nuk mund té kérkojné déshmi té reja ose praktikimin e
aktit hetimor madje né fillim té gjykimit - me disa pérjashtime té parapara me ligj,
kryesisht kur ata kané patur mundési t'i sfidojné provat paraprakisht né fazat
tjera té procedurés

3. DERGIMI I KONTROLLUAR
3.1. SPANJE - VENDIMI GJYQESOR 598/2008 GJYKATA SUPREME
Kérkesat pér dorézim té kontrolluar

Sipas ligjit Spanjoll dérgimi i kontrolluar mund té autorizohet, jo vetém nga
gjykatési hetues, por edhe nga prokurorét ose Krerét e Njésive Themelore té
Policisé Gjyqésore. Rrjedhimisht, autorizimi nuk éshté i paraparé me ligj né
ményré qé té mbrojé té drejtat e privatésisé ose té fshehtésisé sé komunikimit,
por pér té parandaluar boshlléget né hetimet e policisé qé do té zbatohen
jashté kontrollit gjyqésor.

Késhtu nuk éshté e mundur qé té pretendojné shkelje té té drejtave themelore
né rastet e “dérgimit té kontrolluar”, kryesisht né rastin aktual (transporti i
kontrolluar i kontejnerit me 700 grs kokainé nga Venezuela né Valencia).
Avokati i té pandehurit e deklaroi pavlefshmériné e provave sepse zyrtarét e
policisé té ngarkuar me kontrollin e dérgimit nuk e kané ndjekur pérmbajtjen
e autorizimit. Gjykata e hodhi poshté kété dhe i prezantoi kérkesat e dérgimit
té kontrolluar: 1) géllimi i késaj MPH éshté paraparé me ligj dhe pérfshin listé
té reduktuar té shkeljeve té rénda; 2) jashtézakonshméria e MPH, té ap-
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likueshme vetém pér hetimin e kriminalitetit té nivelit té larté; 3) autorizimi
nga autoriteti kompetent (jo vetém nga gjykatési hetues, por edhe nga
prokurori ose Kryeshefi i policisé), 4) vendimi i bazuar né bazé té rrethanave
té rastit, dhe 4) géllimi i MPH duhet té jeté njé pérmbledhje e déshmive kundér
njerézve té involvuar né porositjen e krimit té réndé té lartpérmendur.

4. MASAT “SEKRETE/TE SIMULUARA” HETUESE
4.1. GJEDNJ - RASTI | RAMANAUSKAS KUNDER LITUANISE (5 SHKURT 2008)
Masat sekrete: nxitje pér kryerje té veprés penale

Aplikuesi (Z. Ramanauskas) ka pranuar se ka qené i kontaktuar nga AZ, njé person
pér até mé paré i panjohur, pérmes VS, njé njohje private. AZ i ka kérkuar qé ta sig-
urojé lirimin e njé personi té treté dhe i ka ofruar atij njé ryshfet prej 3.000 dollaré
amerikan (USD) si shpérblim. Ankuesi fillimisht ka refuzuar, por mé voné ka
réné dakord pasi qé AZ e kishte pérséritur disa heré ofertén. Mé 29 gusht
2000, Gjykata Rajonale né Kaunas e ka akuzuar ankuesin pér pranimin e rysh-
fetit ... Pérfundimet e gjykatés kryesisht jané bazuar né déshmité e dhéna nga AZ
dhe né regjistrimet e fshehta té bisedave té tij me ankuesin.

Gjykata vrojton gé né fillim se ajo éshté e vetédijshme pér véshtirésité karak-
teristike té detyrave policore pér kérkim dhe grumbullim té déshmive me
qéllim té detektimit dhe té hetimit té kundérvajtjeve. Pér ta zbatuar kété de-
tyré, ato jané té detyruar qé gjithmoné e mé tepér ta béjné pérdorimin e ag-
jentéve té fshehté, informatoréve dhe praktikat sekrete, sidlomos né trajtimin
e krimit té organizuar dhe té korrupsionit. Pé&r mé tepér, korrupsioni - pérfshiré
edhe né sferén gjyqésore - éshté béré njé problem i madh né shumé vende, sig
éshté vértetuar nga Konventa e Késhillit té Evropés pér té Drejtén Penale né
kété temé. Ky instrument e autorizon pérdorimin e teknikave speciale té
hetimit, té tilla si agjenté sekret, qé mund té jené té& nevojshme pér té mbledhur
prova né kété lémé, duke siguruar se té drejtat dhe zotimet qé rrjedhin nga
marréveshjet ndérkombétare multilaterale kané té béjné me “céshtjet spe-
ciale”, si pér shembull té drejtat e njeriut, nuk jané té prekura.



4» ‘07. SIM 02 AL [R2] 24.02.2011 15:24 Page 79 %

MASAT E POSAGME HETIMORE - PRAKTIKA VENDASE DHE NDERKOMBETARE 79

Pér té verifikuar nése AZ dhe VS e kané izoluar veten né “hetimin e veprimtarisé
kriminele né njé ményré plotésisht pasive”, Gjykata duhet t'u drejtohet
rrethanave mé poshté. Sé pari, nuk ekziston prova se ankuesi paraprakisht
kishte kryer ndonjé kundérvajtje, né vecanti kundérvajtje té lidhura me kor-
rupsionin. Sé dyti, sic éshté treguar nga regjistrimet e bisedave telefonike, té
gjitha takimet né mes ankuesit dhe AZ jané zhvilluar me iniciativé té mévon-
shme, ... pérmes kontaktit té krijuar me nismén e AZ dhe VS, ankuesi duket se
i éshté nénshtruar nxitjes pérshpejtuese nga ana e tyre pér té kryer akte krim-
inale, edhepse nuk kishte asnjé prové objektive - pérveg se thashethemeve -
qé t'i sugjerojné se ai ka patur ndérmend té angazhohen né veprimtari té tillé.
Kéto arsye mjaftojné pér Gjykatén qé té konstatojé, se veprimet e individéve
né fjalé kané shkuar pértej hetimit té réndomté pasiv té aktivitetit ekzistues
kriminel.

| takon prokurorisé qé té déshmojé se nuk ka patur kurrfaré nxitjeje, pér té
siguruar se deklarimet e té akuzuarit jané térésisht té pamundshme.

Pér kété qéllim, ata duhet té kené vendosur né veganti arsyet pér té cilat op-
eracioni éshté ndérmarré, shkalla e pérfshirjes sé policisé né veprén dhe
natyrén e ¢do nxitjeje apo presioni té cilit i éshté nénshtruar ankuesi. Kjo
ishte posacérisht e réndésishme gé té shqyrtohet fakti se VS, i cili fillimisht ia
kishte prezantuar AZ parashtruesit té aplikimit dhe i cili duket se ka luajtur
rol té réndésishém né ngjarjet qé cuan né dhénien e ryshfetit, mirépo kurré
nuk ka gené i thirrur si déshmitar né rastin sepse ai nuk mund té gjende;.

Si pérfundim, duke gené e vetédijshme pér réndésiné dhe véshtirésité e detyrés
sé hetimit té shkeljeve, Gjykata ¢mon, duke patur parasysh até qé éshté théné
mé sipér, se veprimet e AZ dhe VS e kané patur efektin e nxitjes sé ankuesit
pér té kryer vepér pér té cilén ai éshté dénuar dhe se nuk ka asnjé indikacion
se vepra do té ishte béré pa ndérhyrjen e tyre. Né piképamje té ndérhyrjes sé
tillé dhe pérdorimit té saj né veprimet e sfiduara penale, gjykimi i ankuesit
ishte i privuar nga drejtésia e kérkuar nga Neni 6 i Konventés.

4.2. GJEDNJ - RASTI | MILINIENE KUNDER LITUANISE (24 QERSHOR 2008)

Masa sekrete: MOSnxitje pér kryerje té krimit
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Mé 10 gershor té vitit 1998, ankuesja u takua me SS, njé i njohur, me té cilin, sic
deklaronte ajo, e kishte diskutuar vetém shitjen e makinés sé saj. Pa dijeniné e saj,
biseda e tyre gjaté atij takimi u regjistrua fshehurazi nga SS. Mé 16 gershor té vitit
1998 njésia e posagme pér antikorrupsion e Ministrisé sé Brendshme (STT) ka pran-
uar njé ankesé nga SS se ankuesja kishte kérkuar njé shérbim, né formé té njé
makiné té re, né shpagim pér ta shpallur padiné ndaj SS - si té pavlefshme dhe pér
shmangien e ankandit té pronés sé tij. Né té njéjtén daté STT éshté ankuar tek
Zévendés Prokurori i Pérgjithshém, duke kérkuar njé “Model Simulimi té Sjelljes
Penale” (“model”). Mé 17 qershor 1998, modeli ishte i autorizuar nga Zévendés
Prokurori i Pérgjithshém. Né kété ményre, bisedat jané regjistruar nga SS fshehurazi
me pajisje teknike té siguruara nga STT. Ankuesja mori njé shumé té pérgjithshme
nga 10.500 USD pér ryshfet personal, si dhe 1.000 USD pér t'u dhéné ryshfet té
caktuar gjyqgtaréve té gjykatés mé té larté. Pasi u akuzua, ankuesja pretendoi né
paligjshmériné e regjistrimeve té bisedave té saj me SS, dhe pérdorimin e papér-
shtatshém té kétyre regjistrimeve si prova pér ta mbéshtetur ngritjen e akuzés
ndaj saj. Ankuesja gjithashtu u ankua se S dhe autoritetet e kishin zéné né gracké
né kryerjen e veprave pér té cilén ajo nuk ishte e gatshme té ngarkohet.

Vlerésimi i Gjykatés. Nuk kishte prova se ankuesja kishte kryer ndonjé shkelje
mé paré, né vecanti té lidhura me korrupsionin. Megjithaté, iniciativa né rastin
éshté marré nga SS, njé person privat, i cili, kur ai e kuptoi qé ankuesja do té
kérkonte njé ryshfet pér té arritur njé rezultat té favorshém né rastin e tij, u
ankua né polici. Pas késaj policia iu drejtua Zévendés Prokurorit té
Pérgjithshém, i cili i autorizoi dhe i pércolli hetimet e métejshme brenda
kuadrit ligjor té njé modeli té simulimit té sjelljes penale, duke dhéné imunitet
nga ndjekja penale pér SS né kémbim pér sigurimin e provave ndaj shkelésit
té dyshuar. Né até shtrirje se SS kishte mbéshtetje té policisé pér t'i ofruar
ankuesit njé nxitje té konsiderueshme financiare dhe se i éshté dhéné pajisje
teknike pér t'i regjistruar bisedat e tyre, éshté e qarté se policia ka ndikuar né
rrjedhén e ngjarjeve. Megjithaté, Gjykata nuk konstaton se roli i policisé ka
qené abuziv, duke patur parasysh obligimin e tyre pér té verifikuar padité pe-
nale dhe réndésiné e pengimit té efektit rrénues té korrupsionit gjyqésor né
sundimin e ligjit né njé shogéri demokratike. As nuk gjeti se roli i policisé ishte
faktori pércaktues. Faktor pércaktues ishte sjellja e SS dhe e ankuesés. Pér
kété qéllim, gjykata pranon se, si barazpeshé, mund té thuhet se policia i
éshté “bashkuar” veprimtarisé kriminale né vend se qé e ka filluar até. Veprimet
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e tyre me kété kané mbetur brenda kufijve té punés sekrete mé tepér se sa né
até té agjentéve provokatoré si shkelje e mundshme e nenit 6 § 1 té Konventés.

Ashtu si¢ tashme ka vérejtur Gjykata, kané ekzistuar arsye qartazi té mira pér
fillimin e hetimeve, pasi qé SS e kishte kontaktuar policiné. Eshté konstatuar
se SS nuk ka patur marrédhénie té vecanta me ankuesen, nga e cila mund té
nxirret konkludimi se ai nuk kishte motiv tjetér pér denoncimin e ankuesés.
Modeli ka gené i konceptuar né ményré té ligjshme dhe éshté véné né veprim.
Pér mé tepér ai ka qené i mbikéqyrur né ményré pérkatése nga prokuroria,
edhepse mbikéqyrja e gjykatés do té kishte gené mé e pérshtatshme pér sis-
teme té tilla sekrete té hetimit.

Né dritén e konstatimeve té mésipérme, Gjykata konstaton se ka patur shkelje
té Nenit 6 § 1 té Konventés.

4.3. GJEDNJ - SHANNON KUNDER MBRETERISE SE BASHKUAR (6 PRILL 2004)
Pranimi né gjykim i provés sé siguruar pérmes kurthit nga njé gazetar

Gjykata vrojton se roli i shtetit ka qené i kufizuar né ndjekjen penale té ankuesit
(Z. Shannon) né bazé té informacionit qé atij ia ka dorézuar njé palé e treté -
M-. Ankuesi ishte “kurdisur” nga njé gazetar, njé person privat, i cili nuk ishte
agjent i Shtetit: ai nuk vepronte pér policiné né bazé té udhézimeve té saj
ose nén kontrollin saj. Policia nuk kishte njohuri paraprake pér operacionin e
M-sé, dhe u njoftua me audio dhe video regjistrimet pas ngjarjes.

Gjithashtu gjykata véren se né rastin né fjalé rrethanat né té cilat éshté
siguruar prova éshté shqyrtuar nga gjykata gjykuese né kontekstin specifik
té njé padie sipas nenit 78 qé ta pérjashtojé mundésiné se ajo éshté marré
pérmes njé gracke. .. Né rrjedhén e njé padie té tillg, né té cilén nénshtruesi
ishte i pérfagésuar nga mbrojtési, déshmitarét e prokurorisé jané thirrur pér
té dhéné déshmi dhe i jané nénshtruar marrjes sé kryqézuar né pyetje dhe
nénshtruesi parashtroi prova né emér té tij dhe thirri njé déshmitar né
mbéshtetje té rastit té tij. Pas marrjes pesé-ditore né pyetje gjykatési i gjykimit
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ka refuzuar ta pérjashtojé provén, duke shfaqur géndrimin se pranimi i saj
nuk do té keté efekt negativ né korrektésiné e ¢farédoqofté proceduré qé
mund té pasojé. Né vendimin e tij, gé ishte bazuar né té gjitha materialet gqé i
kishte pérpara tij, duke pérfshiré kétu edhe veté video regjistrimin dhe audio
transkribimet, gjykatési konkludoi se kérkuesi nuk ka gené i futur né gracke
né kryerjen e veprés penale, por vullnetarisht, ka ofruar dhe ka réné dakord
té furnizojé drogé pa iu nénshtruar presionit. Né kété aspekt, mbéshtetja e
gjykatésit té gjykimit éshté vendosur edhe né aférsiné e nénshtruesit me
¢mimin aktual té kokainés dhe me shpérndarjen e drogés, qé éshté déshmuar
me faktin se ai ishte né gjendje ta organizojé marréveshjen brenda pesém-
bédhjeté minuta dhe faktin se, edhepse nénshktruesi kishte disa mundési qé
té térhiget nga marréveshja, ai nuk e ka béré kété, duke i paré pérparésité fi-
nanciare pér vetvete....

Gjykata nuk gjen arsye ta vé né pyetje kété vlerésim té gjykatave vendase, ose
né sajé té shqyrtimeve té veta té materialit para tij, té sjell njé pérfundim
tjetér. Ajo mé tej véren se parashtruesi i aplikimit né asnjé fazé, as né proce-
durat vendase apo né aplikacionin e tij dérguar Gjykatés, nuk ka théné se
audio ose video evidenca kundér tij nuk kané qené té vérteta apo ndryshe se
kané gené té pabesueshme. Nése kishte béré késhtu, nuk do té kontestohej se
pér nénshktruesin do té ishte hapur mundésia gé né procedimet vendore ta
sfidojé pranimin e saj né kéto baza.

Né kéto rrethana, Gjykata konstaton se pranimi i provés né fjalé nuk ka rezultuar
me ¢farédoqofté padrejtésie dhe se né kété drejtim nuk éshté béré shkelje e
Nenit 6.

4.4, SPANJE - VENDIMI GJYQESOR 890/1990 GJYKATA SUPREME

Trafikimi i drogés: agjent sekret, nxitje pér kryerje té krimit; ndjekja e komu-
nikimit, ligjshméria, koncepti i organizatés kriminele

Rasti i trafikimit té drogés: grupi kriminal i cili transporton 1 ton kokainé nga
Venezuela né Spanjé. Njé agjent i fshehté ishte infiltruar né bandén. Dy pjesétaré
té grupit kané qené pérgjegjés té financimit té operacionit me blerjen e njé anije
peshkimi, pjesa tjetér e anétaréve (kapiteni i anijes dhe kontakti né Venezuelé)
dhe agjent i fshehté kishin role té ndryshme né lidhje me pjesén e logjistikés dhe
ekzekutimin e tregtisé sé paligjshme. Rekrutimi i ekuipazhit (3 njeréz pa kontakt

@
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paraprak me organizim kriminel), i ishte caktuar agjentit té fshehté. Jané mbajtur
disa takime pér té pérgatitur, fillimisht udhétimin me anije né Venezuelé, dhe mé
pas, kthyerje me drogén. Gjaté hetimit té térésishém, agjenti sekret e Rishte
furnizuar eprorin e tij me té gjitha informacionin relevante. Pérveg késaj, gjashté
anétarét e organizatés kriminele ishin nén mbikéqyrije té rrepté. Katér anétarét e
bandés dhe té ekuipazhit u arrestuan. Té gjithé ata jané akuzuar nga prokurori
pér kryerjen e trafikimit me drogé.

Né gjykim, avokatét e mbrojtés kané paraqitur deklaratat vijuese: sé pari,
barka ka qené e dedikuar pér fushaté peshkimi né Venezuelg; sé dyti, agjenti
sekret i ka nxitur té gjithé té pandehurit qé ta kryejné krimin; sé treti, mungesa
e kontrollit gjyqésor né bisedat e regjistruara telefonike nga policia, sepse
regjistrimet e paragitura nuk kané qené origjinale por kopje té thjeshta dhe
se kané qené vetém pjesérisht té transkriptuara.

Gjykata deklaroi: 1) Ekspertét né gjykim paraprakisht kané raportuar se mjetet
dhe instrumentet e anijes nuk kané qené né gjendje pér peshkim dhe se
raporti ishte pjesé e dokumenteve té bashkéngjitur né dosjen penale; 2) paneli
i gjyqtaréve e pranoi nxitjen e agjentit té fshehté né relacion me ekuipazhin
e rekrutuar nga agjenti i fshehté, megjithaté kur mé ishin né bord dhe né det
té hapur, ata e dinin se ¢faré po ndodhte dhe atéheré nuk kishte asnjé shans
ta refuzojné kryerjen e krimit; 3) né lidhje me ligjshmériné e bisedave té
regjistruara, paneli ka deklaruar se nuk éshté e réndésishme qé té paragitet
kopje origjinale ose vetém kopje e thjeshté e regjistrimeve nése nuk ka déshmi
pér manipulim té regjistrimeve (dhe analiza pérkatése me kété qéllim mund
té kérkohen nga avokati i té pandehurit gjaté hetimeve penale, por kjo nuk ka
ndodhur); pérveg késaj regjistrimi e ka pérmbajtur versionin e ploté té bisedave
dhe mund té shumézohej gjaté seancave (gjé e cila me té vérteté ka ndodhur
né kété rast); né lidhje me transkriptimin, késhilli gjyqésor sqaroi se déshmi e
vérteté jané shiritat e regjistrimit dhe qéllimi i transkriptimit éshté thjesht
pér ta béré qasjen né bisedat mé té lehté me ané té leximit té tij.

Sa i pérket konceptit té Organizatés Kriminele, Gjykata rikujtoi se ekzistenca
e saj nuk varet nga njohurité e drejtpérdrejta té anétaréve qé jané né krye té
hierarkisé meqé né praktiké ndodh e kundérta. Mjafton té déshmohet ekzistimi
i sistemit té dérgimit dhe té pranimit té urdhrave, gjé e cila ndodh varésisht
nga marrédhéniet personale ndérmjet pjesétaréve.



Jr ‘07. SIM 02 AL [R2] 24.02.2011 15:24 Page 84 @

84

Koncepti i “organizatés kriminele” éshté esencial né zbatimin e MPH pasi gé né
shumicén e rasteve MVH-té jané té parapara pér raste té organizuara serioze. Sipas
praktikés sé Spanjés, nuk éshté e nevojshme té identifikohen té gjithé anétarét -
pér shkak té véshtirésive normale gé té zbulohet se kush jané né krye té organizatés;
jané té nevojshme vetém prova pér ekzistimin e njé strukture dhe pér rolet e
ndryshme né kryerjen e veprés me njé vokacion té vazhdueshém penal.

4.5. GJERMANI - VENDIMI GJYQESOR 769/1999
GJYKATA FEDERALE E DREJTESISE

Policia thérret té pandehurin dhe aranzhon njé marréveshje. Pa kurth

Operacioni i trafikimit té drogés. Disa té dyshuar jané arrestuar. Policia i
zbulon emrin dhe numrin e telefonit té té dyshuarit tjetér. Policia ka vendosur
qé ta thérrasé até dhe té aranzhojé marréveshje pér shitje droge me qéllim
té zbulimit té saj. Ajo éshté arrestuar dhe akuzuar. Avokati i té pandehurés
para Gjykatés Federale gjaté gjykimit dhe mé voné deklaron se klienti i tij
éshté shtyré qé té béjé krim. Gjykata Federale e ka hedhur poshté deklarimin:
Ekziston “kurthi”, kur polici e merr iniciativén dhe ndikimin né njé person i
cili nuk ka dashur té kryejé njé vepér penale; pra personi kurré nuk kishte
kryer njé krim pa ndikimin paraprak té policisé. Né kété rast nuk ka patur
kurth meqé veprimtaria e paligjshme e té pandehurit ka qené paraprakisht e
njohur nga policia me ané té mjeteve té mbikéqyrjes dhe nga deklaratat e té
dyshuarve té tjeré. Thirrja telefonike e policisé nuk e ka nxitur té pandehurén
por u ka lejuar policéve qé até ta gjejné dhe ta arrestojné.
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5. ZBULIMI DHE KONTROLLI SEKRET I SISTEMIT KOMPJUTERIK

5.1. SPANJE - VENDIMI GJYQESOR 43/2009, 26 QERSHOR, GJYKATA
KOMBETARE (AUDIENCIA NACIONAL, Gjykata e Larté pér Shkelje
té Posagme - terrorizém dhe vepra tjera qé kané té béjné me
interesat kombétare)

Falsifikimi/kopjimi i kartelave kredituese. Analiza e sistemeve kompjuterike.

Gjaté hetimit, gjykatési hetues ka autorizuar kontrollimin e 3 banesave té té
dyshuarve dhe me kété rast jané sekuestruar gjithsej 6 kompjuteré. Eksperté
mjeklsoro-ligjoré nga Policia i kané analizuar kompjuterét dhe kané zbuluar
programe té cilat jané té pérshtatshme pér shkarkimin e té dhénave nga karte-
lat origjinale té kreditimit dhe té dhénat mé voné jané ruajtur né kartela té
falsifikuara si dhe disa dosje me té dhéna té cilat jané marré nga kartelat e
vjedhura té kreditimit.

Ekspertét mjekésoro-ligjoré kané ndérhyré né gjykim (né seancén kryesore) si
déshmitaré-eksperté dhe ua kané shpjeguar gjykatésve metodologjiné qé ata
e kané pérdorur pér analizimin e kompjuteréve dhe i kané shpjeguar gjetjet e
tyre. Kompjuterét jané sjellé né sallén e gjykimit qé té mund t'u jepen pérgjigje
pretendimeve/pyetjeve té mundshme té paléve.

5.2. SPANJE - VENDIMI GJYQESOR 408/2009, GJYKATA KOMBETARE
(Gjykata e Larté pér Shkelje té Posagme - terrorizém dhe vepra tjera
qé kané té béjné me interesat kombétare)

Ligjshméria e té dhénave té siguruara nga kompjuterét si prové

Rast i terrorizmit: anétaré té ETA-s - grupit terrorist spanjoll - jané arrestuar
dhe gjaté kontrollit té banesave té tyre, jané zéné disa kompjuteré me infor-
macione té vlefshme pér aktivitete dhe plane terroriste. Avokatét e té pande-
hurve té dyshuar e kané deklaruar pavlefshmériné e dosjeve té cilat jané marré
nga kompjuterét meqé kompjuterét nuk kané gené né dispozicion né gjykimin
né sallén e gjykatés. Gjykata deklaron me sa vijon: “me siguri se késhillohet
qé né gjykimin té llogaritet né té gjitha déshmité, pérfshiré aty edhe pajisjet
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e pérmendura teknike, megjithaté disa raporte té ekspertéve mjekésoro-
gjyqésor pér kompjuterét dhe pérmbajtjen e tyre u nxorén gjaté fazés sé
hetimit penal dhe avokatét e té akuzuarve e kané patur mundésiné gé né até
moment té propozojné lloj tjetér té analizés dhe madje ta propozojné “qarté”
kryerjen e aktiviteteve specifike eksperte né kompjuterét né gjykimin.
Avokatét nuk kané kérkuar asgjé né kété drejtim. Aq mé tepér, avokatét né
marrjen e kryqézuar né pyetje mund t'i pyesnin ekspertét pér detajet e ra-
porteve té tyre. Né rastin né fjalé avokatét né ményré té pérgjithshme e kané
kérkuar sjelljen e kompjuteréve duke mos e sqaruar nevojén pér sjelljen e tyre
dhe duke mos e shfaqur as mospajtimin e tyre me raportet ekzistuese té
ekspertéve, e as nevojén pér aktivitete ose kontrolle shtesé nga ekspertét. Si
rrjedhojé Gjykata i vlerésoi provat si té siguruara né ményré té ligjshme, duke
shtuar se nuk ka ekzistuar shkelja e sé drejtés pér gjykim fer.
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DOMESTIC PRACTICE ON

I SECTION 1.
SPECIAL INVESTIGATIVE MEASURES

1. INTRODUCTION

The undertaken obligation by the Country to harmonize its domestic legislation
with the legislation of the European Union led towards significant changes in
that respect and first and foremost in the area of the fundamental laws, such
is the Law on Criminal Procedure (LCP).. The Law on Changes and Amendments
to the Law on Criminal Procedure was adopted at the beginning of December
2004. This law introduced many new institutions, among which, the introduction
of the application of special investigative measures may be emphasized as
the most important. The commencement of the utilization of special investi-
gative measures is of an exceptional importance in the fight against organized
crime, corruption and terrorism. The existence and the application of the special
investigative measures meant a possibility to overcome or at least reduce the
great difficulties in detection and prosecution of this type of crime.

In its everyday work, the Section for Prosecution of Perpetrators of Crimes In The
Area of Organized Crime and Corruption at the State Public Prosecution Office
and, starting from 2008, the Basic Public Prosecution Office for Combating Or-
ganized Crime and Corruption, on one hand, made their utmost efforts to use special
investigative measures to the maximum extent possible, for the purpose of more
efficient detection and thus, easier validation of crimes in the area of organized
crime, corruption and terrorism, but only in the event when it is not otherwise
possible to collect the required evidence in regard to the offenders or the crime.
The application of these measures increases the hope for improved deterrence of
potential offenders, which was further increased with the utilization of the full
capacity for interception of communications, since the adoption of the Law on
Interception of Communications increased the probability of a greater efficiency
in the detection and the prosecution of offenders of these types of crimes.

1The " Law on Criminal Procedure" refers to the Law on Criminal Procedure of 1997 with all
its later amendments and supplements, while "New Law on Criminal Procedure " refers to the
Law on Criminal Procedure adopted in 2010.

@
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The maximum level of selective application of the special investigative
measures can be seen and confirmed by the information that in 2005, the
number of issued orders for the application of special investigative measures
was 18 and during 2006 that number was reduced, and only 8 orders were
issued. In regard to the proposals for issuing an order for the application of
special investigative measures submitted to an investigative judge, in 2005,
there was only one submitted proposal, while in 2006, that number increased
and 6 proposals were submitted. During 2008, special investigative measures
were used in 23 cases, as provided for in Article 142-b of the Law on Criminal
Procedure. This increase of the number is due to the beginning of usage of
the special investigative measure from Article 142-b, paragraph 1, item 1 of
the Law on Criminal Procedure - Interception of communications and entering
dwellings and other premises or transport vehicles in order to create conditions
to intercept communications, under conditions and procedure specified by
law. At this point, it must be emphasized that the difference between the
number of cases and issued orders is due to the fact that one order or
proposal can include several types of special investigative measures, more
persons and it can cover more criminal offences; that for one case, an order
can be issued by the public prosecution office for the application of special
investigative measures against unknown offenders of crimes or to submit a
proposal to an investigative judge for an application of special investigative
measures against individuals whose identity has been already verified; in
parallel, an order can be issued by the public prosecution office for the
application of special investigative measures against unknown perpetrators
of crimes and a proposal also submitted for the application of special
investigative measures against persons whose identity has already been es-
tablished, and that several proposals can be submitted to an investigative
judge for a single case, if the measures are to be extended to other known of-
fenders, in which case, the investigative judge is obliged to issue an order.
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2. OVERVIEW OF THE SPECIAL INVESTIGATIVE MEASURES

A new item 2 is added to Article 42, paragraph 2, of the Law on Criminal Pro-
cedure, which contains a list of the competencies of public prosecutors,
according to which the public prosecutor has the authority, in the pre-inves-
tigative stage, to issue orders for the application of special investigative
measures under conditions and manner as determined by law.

This part of the authority of public prosecutors becomes operational in
Chapter XV of the Law on Criminal Procedure, hence, Article 142-d, paragraph
3 provides that during the pre-investigative procedure, the public prosecutor
decides, by means of an elaborated order in writing, upon an elaborated
proposal in writing from the Ministry of Interior, in cases when there is no
prior information about the identity of the perpetrator of the crime, on the
actual application of special investigative measures, prescribed in Article
142-b, paragraph 1, items 3-8 of the Law on Criminal Procedure.

When speaking of an elaborated proposal from the Ministry of Interior, one
should have in mind that it is not sufficient for the proposal only to contain
that the Ministry of Interior has knowledge that a crime is being prepared or
committed and that there is no other way to collect evidence, but the
proposal must be accompanied by information on the source of such
information. This can be an official note from a conducted interview with an
individual who reported that a crime is being committed or that a crime is
being prepared; also it can be a notification received via Interpol for information
received from the services of other countries, submitted request from foreign
countries, i.e. from their authorized services through the Macedonian Ministry
of Justice. This means that is not necessary for such an evidence to be used
further in the procedure, but nevertheless, the public prosecutor must have
an insight of the source of information that the Ministry of Interior has at its
disposal, in which manner this information were obtained and especially in
order to be able to assess if it is true that there is no other way to collect
evidence for a successful completion of the procedure. One should always have
in mind that the application of special investigative measures means invading
privacy and that they should be the ultimate tool for obtaining evidence.
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If the offender is known, in accordance with Article 142-d, paragraph 2 of the
Law on Criminal Procedure in the pre-investigative procedure, an order shall
be issued by the investigative judge for the measures prescribed in Article
142-b, paragraph 1, items 2-8 of the Law on Criminal Procedure and upon an
elaborated proposal by the public prosecutor.

The elaborated proposal that the public prosecutor submits to the Investigative
judge should contain explanation about the source of the relevant information,
otherwise, the investigative judge may reject the submitted proposal before
the Trial Chamber (the same applies to the case where the Ministry of Interior
submits a proposal to the public prosecutor).

During the investigation, in accordance with Article 142-d, paragraph 1 of the Law
on Criminal Procedure, an order can be issued solely by the investigative judge.

The order for the application of special investigative measures, in accordance
with Article 142-e, paragraph 1 of the Law on Criminal Procedure is executed by
the Ministry of Interior, the Customs Administration and the Financial Police.

Paragraph 2 of the same article prescribes the contents of the order, as

follows:

= Data about the person against whom the special investigative measures
shall be applied, in those cases when the offender is known;

= Grounds for suspicion for the crime committed;

= Facts that justify the application of special investigative measures;

= Manner of their application;

= Scope; and

= Duration

Paragraph 3 of the same article determines that the application of the
special investigative measures provided for in article 142-b, paragraph 1,
items 2 to 8 can last up to four months. Upon proposal by the public prosecutor
when the order is issued by an investigative judge, or upon proposal by the
Ministry of Interior when the order is issued by the public prosecutor, the
duration of the special investigative measures, due to the existence of
justified reasons, can be extended for an additional three months at most.
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Here, one can ask the question what are the justified reasons for extending
the duration of the special investigative measures, i.e. on what basis will the
public prosecutor or the investigative judge be able to evaluate if there are
any justified reasons. This is because the legislator has not prescribed an ob-
ligation for the body that is enforcing these measures to submit to the public
prosecutor, all data, notifications, documents and objects obtained with the
application of the special investigative measures when that body is submitting
a proposal for extension of the duration of the measures. Namely, this kind of
responsibility is prescribed by the legislator, only in those cases when the
time limitation for the application of the measures has expired. From the ex-
perience in the application of special investigative measures acquired so far,
justified reasons exist, when the Ministry of Interior (which for now, is the sole
body that enforces these measures) submits to the Public Prosecutor, together
with the proposal for extension, a Special Report along with the entire
evidence, as well as any recorded material gathered with the application of
the special investigative measures up to that moment. This is of an extreme
importance, because the public prosecutor must evaluate if the continuation
of the application of the special investigative measures is really justified, re-
gardless of whether the order will be issued by him/her or he/she is to submit
a proposal for an extension of the measures. If the investigative judge is the
one who issues the order for extension, then a copy of the Special Report
shall be given to him/her by the public prosecutor together with the Proposal
for extension. Here a dilemma arises, should the public prosecutor, together
with the Special Report, submit to the investigative judge also the evidence
and the recorded materials gathered during the application of the special in-
vestigative measures until that given moment, because he/she is the one
that needs to decide if an order for extension is to be issued and if there are
justified reasons for that, as prescribed by the Law. This dilemma occurs due
to the fact that the public prosecutor is the one, who will make the decision
at the end, if there is sufficient evidence to initiate a procedure and in doing
so, he/she must have available all evidence that was obtained in the pre-
criminal procedure, because the Ministry of Interior submits the evidence, as
well as the recorded material from the use of special investigative measures
up to that point in one copy. Here, it must be noted, that, although this is not
strictly prescribed anywhere in the Law on Criminal Procedure, nevertheless,
if one carefully analyzes Article 142-f, paragraph 4, which prescribes that “the
Special Report must be submitted together with the entire documentation



4» ‘07. SIM 03 EN [R2] 24.02.2011 15:38 Page 18 @

18

collected during the application of the special investigative measure”, which
means that nothing from the recorded material and collected evidence
should remain at the Ministry of Interior, hence, it is logical that the same
must only be in one copy. One may justifiably ask the question, what will
happen if accidentally the recorded materials are damaged. It must be em-
phasized that until this moment, something like this has never happened in
practice, but the question is what is to be done if it happens. Due to these
reasons, maybe it is necessary to consider providing a remedy to this issue in
the new Law on Criminal Procedure.

In practice so far, when the public prosecutor submits the proposal for
extension of the special investigative measures to the investigative judge,
the proposal is accompanied only by the Special Report, where all collected
evidence and the reasons why an extension is requested are listed in a
summarized manner.

When the application of special investigative measures does not lead to in-
formation regarding the identity of the perpetrators of the crime or when
there is insufficient evidence collected in relation to the offenders, in these
cases the Special Report, together with the evidence and the recorded
material that were collected with the application of the special investigative
measures until that moment, shall be submitted to the public prosecutor, if
he/she issued the order for the application of the measures, or they will be
submitted to the investigative judge if the order was issued by him/her. In
this case, Article 142-f, paragraph 5 of the Law on Criminal Procedure prescri-
bes that “if the public prosecutor, after receiving the entire documentation
evaluates that there are no grounds for criminal prosecution, the materials
shall be destroyed under his supervision and a report shall be compiled ac-
cordingly, and if, after submitting the report together with the entire docu-
mentation to the investigative judge, no investigation commences or the
current investigation is terminated, the materials shall be destroyed under
the supervision of the court and an appropriate report shall be compiled
thereof.

When is an Order for the application of special investigative measures issued?

The application of special investigative measures can be ordered:
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To collect data and evidence necessary for the successful completion of
the criminal procedure, which cannot be collected in any other manner or
if their collection causes great difficulties.

For crimes for which the law prescribes at least four years of imprison-
ment;

For crimes that entail a prison sentence of up to five years and for which
there are grounded suspicions that they were committed by an organized
group, gang or other criminal enterprise; and

For the explicitly listed crimes regardless of the prescribed sentence and
the number of perpetrators.

The Law on Criminal Procedure provides for eight special investigative
measures, as follows:

Interception of communications and entry into a dwelling and other prem-
ises or in means of transportation in order to create the conditions for
interception of communications, under conditions and procedure determined
by law;

Insight and search of a computer system, confiscation of a computer system
or parts of it or a database for storing computer data;

Secret surveillance, monitoring and audio-visual recording of persons and
objects with technical equipment;

Simulated purchase of goods, as well as simulated giving and simulated ac-
ceptance of a bribe;

Controlled delivery and transport of persons and objects;

Using undercover agents for surveillance and collecting information or
data;

Opening a bogus (simulated) bank account, where funds that originate from
committed crimes can be deposited; and

Registration of front (simulated) companies or use of existing legal entities
in order to collect data.

The Law on Interception of Communications was adopted in 2006. The com-
mencement of the practical application immediately revealed numerous
weaknesses and as a result, changes and amendments were adopted, which
came into effect in September 2008, which led towards strengthening of the
pre-investigative and investigative stage with respect to evidence collection.
In fact, those changes made the Law much more effective and the law
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represents an extremely good instrument that makes the work in the area of
collecting evidence much easier.

The changes and amendments were as follows:

= Now it is possible to intercept and listen to the communications of unknown
persons, while previously, it was not permitted to intercept the communi-
cation of unknown persons, before they were fully identified;

= The enforcement of the interception of communications is performed at
the premises of the Department for Organized Crime at the Ministry of In-
terior, while previously, any interception was done exclusively by the Direc-
torate for Security and Counter Intelligence.

The order for interception of communications is always issued by an investigative
judge, regardless of whether one deals with known or unknown offenders.
With the new Law on Criminal Procedure, it is envisioned that the preliminary
procedure judge will act as super partes in relation to the verification of the
legality of these intrusive, but necessary measures.

When talking about collecting information or data through interception of

communications in order to protect the interests of security and safety of

the country, one can note that the Law on interception of communications

regulates this entire process in its articles 29 to 40. The main difference

related to the interception and collection of evidence, regulated by the same

Law, starting from article 1 to article 29 is as follows:

= The Directorate for Security and Counter Intelligence must request a per-
mission from a Justice of the Supreme Court via the Minister of Interior;

= The collected data cannot be used as evidence, but only for intelligence
purposes;

= The duration as stated in Article 33 is from 90 days up to 1 year at most;

= The collected data must be destroyed under the supervision of the judge
who issued the order in accordance with Article 34 of the Law on Intercep-
tion of Communications.

SPECIFIC FEATURES OF THE MEASURES IN ARTICLE 142-B, ITEMS 4, 6,7 AND 8

= The undertaking of the measures must not encourage a crime to be committed;
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= No action shall be taken against the person who is applying the measures
in relation to any actions that represent assisting a crime and are performed
in order to provide data and evidence for a successful completion of the
criminal procedure.

Article 142-c prescribes that:

= Any data, notifications, documents and objects obtained with the applica-
tion of special investigative measures may be used as evidence in the crim-
inal procedure;

= The persons that apply the measures can testify as protected witnesses in
regard to the process of application of the special investigative measures;

= The identity of these persons is an official secret.

The possibility to interview the persons who are enforcing the special
investigative measures is of a great importance. This is due to the fact, that
very often, there are situations where it is not possible to document the
movement or the actions that are undertaken by the persons against whom
the Order for the application of the special investigative measures was issued,
because there is a danger for the persons who are enforcing the measure to
be noticed and the application of the measure to be jeopardized.

After the application of the special investigative measures has finished, the

Ministry of Interior or any other bodies that applied the measures are obligated

to submit a Special Report to the public prosecutor or the investigative

judge, in accordance with Article 142. The report should contain:

= The time when the measure started and the time when the measure ended;

= The number of engaged official authorized persons and description of their
activities;

= The type and number of technical means used;

= The number and identity of the individuals covered;

= The type of crime;

= Short description of the manner in which the goal was accomplished.
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3. PRACTICAL APPLICATION OF SPECIAL INVESTIGATIVE MEASURES AND
ANALYSIS OF PROCESSED CASES

The Law on Changes and Amendments of the Law on Criminal Procedure
entered into force in early December 2004, and the application of the special
investigative measures started immediately. Namely, on the 19th of December,
the Ministry of Interior submitted to the Basic Public Prosecution Office in
Skopje, a proposal for issuing an order for the application of the special inves-
tigative measure - Secret surveillance, monitoring and audio-visual recording
of persons and objects with technical equipment, in accordance with Article
142-b, paragraph 1, item 3 of the Law on Criminal Procedure. The case
involved unknown offenders, who were transporting narcotic drugs - heroine,
with an intention to sell them. Due to the fact that at the given time, the De-
partment for prosecution of offenders of crimes in the area of organized
crime and corruption at the Public Prosecution Office was newly established
and practically did not have offices yet and was without a properly instituted
system of duties and registration, the Order was issued by the Basic Public
Prosecution Office in Skopje. It should be pointed out that the Basic Public
Prosecution Office in Skopje did not have a special register for issuing orders
at that time either. The Order was issued under “RO” registry form, i.e. it was
entered in that register. The application of this special investigative measure
provided for the collection of evidence against five offenders, out of which
three were citizens of the Republic of Albania and two were citizens of our
country. It would be interesting to mention the problems that occurred
during the trial:
= During the main hearing, the defendants and the witnesses testified and
material evidence was presented, including the recorded material, after
which the defendants were found guilty and received prison sentences.
Acting upon the appeals submitted on behalf of the defendants, the Ap-
pellate Court annulled the first instance judgment with an explanation
that the Trial Record of the main hearing compiled during the presentation
of the recorded evidence does not contain information about what is to be
seen in the recorded material, i.e. it was not specified where the activity
was taking place - town/city, street, number, building, institution; it was
not specified when - date and time; and who are the participants and what
kind of actions they are taking. This decision of the Appellate Court caused
a dilemma, because the Law on Criminal Procedure does not provide for
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such an obligation anywhere. Article 142-c, paragraph 1, only provides that
“any data, notifications, documents and objects obtained with the appli-
cation of special investigative measures referred to in Article 142-b, under
conditions and in a manner determined by this Law, can be used as evidence
in the criminal procedure”. The Appellate Court was basing its decision on
the notion that this evidence should be treated as a testimony given by a
witness and therefore, the trial record of the main hearing has to describe
the contents of that evidence. At this point, one can justifiably ask the
question why is it that the evidence is not treated as photo documentation,
having in mind the need for cost effectiveness of the procedure and reducing
the duration of the entire procedure, including the main hearing to a min-
imum, because the majority of cases that involve special investigative meas-
ures where a procedure is already instigated, the suspects are held in pretrial
detention. Here, one must have in mind the cases of organized crime and
corruption, where the recorded material as evidence has duration of 40 to
more than 80 hours. All that has to be presented during the main hearing,
but also, one needs to put on record everything that can be seen and heard.

3.1. THE “COCAINE” CASE

An operation, with the participation of three countries: Republic of Greece,
the USA and our country.

In august 2005, in Athens, an information was received that an organized
criminal group comprised of citizens of our country and of Republic of
Greece exists and that these persons were trafficking cocaine;

According to the information received, the cocaine was produced in South
America and then transported to Bulgaria, and then via our country the
cocaine was transported in other countries around Europe.

Special investigative measures applied:
= Secret surveillance, monitoring and audio-visual recording of persons and

objects with technical equipment;

= Using undercover agents for monitoring and collecting information or data

- two authorized official persons from a foreign country who worked on
our territory, upon orders by the Department.
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Final agreement:
= Delivery of the cocaine in Skopje.
= Payment in Thessalonica.

Seizure: 10.500 grams of cocaine.
Deprived of liberty: 3 citizens of our country and 2 Greek citizens.

According to Europol information, the cocaine was produced in Columbia.

First instance judgment: 2 defendants were sentenced to 8 years imprisonment
and 2 defendants were sentenced to 5 years imprisonment.

Description of the events:

During November 2005, the two accused Greek citizens, illegally, for the
purpose of sale, were acting as intermediaries in the sale of 10 kilograms of
narcotic drugs - cocaine, between the three accused citizens of our country
on one hand, as the sellers of the narcotic drugs and the two undercover
agents on the other, as buyers:

= On the 10 of November 2005 in the “Irish Pub” located in the City Shopping

Mall in Skopje, a joint meeting was held between all of the defendants and
the two undercover agents and the sale and purchase of the narcotic drug
- cocaine was agreed for the price of 40,000 Euros per kilo, with a prior
presentation of a sample;

= On the 14t of November, the two accused Greek citizens and one of the

accused citizens from our country, gave a sample of the narcotic drug - co-
caine to one of the undercover agents in Thessalonica, Greece and during
this encounter, it was agreed that the exchange of the cocaine should take
place in Skopje on the 18t of November and that on the same day, the money
should be given to one of the accused Greek citizens in Thessalonica;

= On the 18t of November, the three accused citizens from our country pur-

chased from an unidentified person in the Republic of Bulgaria 10.351
grams of narcotic drug - cocaine. The drug was packaged in ten packages
taped with a see-through scotch tape and it was hidden under the back
seat inside a passenger motor vehicle “Opel Astra”, owned by one of the
defendants. They transported the narcotic drug from the Republic of Bul-
garia into the country and headed towards Skopje, where they were sup-
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posed to meet with one of the accused Greek citizens and the two under-
cover agents in order to handover the narcotic drugs, however, at the entry
point into the country, on the state border crossing point of “Novo Selo”,
at approximately 21:00 hours, the customs officials found the narcotic
drugs and the accused were detained.

3.2. THE “SOUTH" CASE

This is a specific case, where among others, the special investigative measure
- Controlled delivery and transport of persons, was also applied.

The case involves a very well organized group that was dealing with smuggling
of migrants from our country into the Republic of Greece. For this purpose,
the group was using motor vehicles with specially constructed compartments.
The group also included authorized official persons from the Ministry of
Interior who were working and providing security on the state border crossing
point of “Bogorodica”.

é The gathered information indicated that according to the level of organization,
this was a highly sophisticated criminal enterprise, which satisfied the most
complex needs of the migrants with the following features:

» they had hideouts / safe houses for accommodation of migrants during the
phase of transportation;

= they were very flexible and in conditions of increased control, could easily
change the route of the transport;

= they had confidential and reliable base, contacts and places to accommo-
date the migrants;

= they had huge amounts of money available and they could have afforded
large sums of money to bribe public officials; and

= they were involved and committing other crimes at the same time.

According to the division of tasks the group was comprised of:

= Investors - who invested funds and supervised the operations;

= Recruiters;

= Transporters; and

= Corrupt public officials - who assisted in providing illegal exit of the migrants.
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The special investigative measure encompassed a controlled delivery, i.e.
letting the vehicles that were transporting the migrants through, in order to
establish and identify the entire route and the identity of all members of the
criminal group.

Special emphasis was placed on the requirement for the special investigative
measure to be in accordance with Article 2 of the United Nations Convention
Against Transnational Organized Crime, according to which, a controlled
delivery means the following:
“the technique of allowing illicit or suspect consignments to pass out of,
through or into the territory of one or more States, with the knowledge
and under the supervision of their competent authorities, with a view to
the investigation of an offence and the identification of persons involved
in the commission of the offence”.

After gathering the evidence and after the conducted investigation during
March 2006, an indictment was filed against 28 defendants and with the
judgment, delivered in October 2006, all 28 defendants were found guilty and
most of them received prison sentences from 4 to 13 years. In addition, equally
important is the fact that the judgment included another measure against
the organizers of the crime, i.e. forfeiture of property and crime proceeds.

3.3. THE “DORA” CASE

In this case, Article 20 of the Second additional Protocol to the European
Convention for Mutual Legal Assistance in Criminal Matters was applied -
Joint investigative teams (when several parties are conducting an investigation
in relation to crimes that due to the circumstances require coordinated and
harmonized actions by all parties).

The police services and the public prosecution offices of our country, Republic
of Serbia and the Republic of Albania participated in the pre-criminal pro-
cedure and special investigative measures were applied in all three countries.

The following special investigative measures were applied - Secret surveillance,
monitoring and audio-visual recording of persons and objects with technical
equipment and Controlled delivery and transport of persons and objects.
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Currently a procedure is pending against a total number of 18 defendants,
against whom, after the investigation, an indictment was raised for the
following crimes: Smuggling of migrants - Article 418-b of the Criminal Code
and the crime - Organizing a group and inciting the execution of the crimes -
trafficking in human beings, trafficking of a juvenile person and smuggling of
migrants as referred in Article 418-c of the Criminal Code, and for one of the
defendants, also for the crime of Illegal production, possession and sale of
weapons or explosive devices as referred in Article 396, paragraph 2, in
relation to paragraph 1 of the Criminal Code and also for the crime - Illegal
production and trade of narcotic drugs, psychotropic substances and precursors
as referred in Article 215, paragraph 1 of the Criminal Code.

The defendants are citizens of our country (15), of the Republic of Albania (2)
and of the Republic of Greece (1).

13 persons are in detention and 2 persons are at large.
Brief description of the event

Five of the defendants, during 2008, after contacting one another decided to
take the initiative to create and organize an international group for committing
the crime of Smuggling of migrants as referred to in Article 418-b, while
using the same circumstances, on 12 different occasions, in the time period
from July until October 2008, out of cupidity, in order to gain certain financial
compensation from providing illegal transport of migrants- citizens of the
People’s Republic of China, Republic of Albania and India, across state border
lines from the Republic of Serbia and from the Republic of Albania into the
territory of our country and then into the Republic of Greece. The organizers
provided for the acceptance, transportation and illegal border crossing of the
migrants from the Republic of Serbia into the country and they also hired the
other defendants to assist them, thus, turning them into members of the
group, their task being to accept the migrants from the Republic of Serbia, to
illegally transfer them into the country, transport them to the village of
Arachinovo and then to the Gevgelija region, near the village of Moin and at
the end, to assist them in illegally crossing the border to the Republic of
Greece and going to Thessalonica, where there would turn the migrants over
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to one of the organizers, who would pay them a certain sum of money for the
accomplished job.

The search of one of the defendants produced a firearm that is prohibited for
the citizens - one hand grenade, one light machinegun, 20 bullets, one
automatic rifle, as well as some narcotic drugs - 13.565 grams of marijuana.

During these transports via this international channel through the country,
the members of the criminal group managed to smuggle 64 migrants in total,
out of which 44 are from China, 6 are from India and 14 migrants (among
which 2 children) are from Albania. Eight members of the organized criminal
group were arrested on the territory of the Republic of Serbia.

Effects

From these several specific cases one can clearly see the effects of the
application of special investigative measures. Without the application of
these measures, the process of detection and proving organized crime and
corruption would be drastically more difficult and we could not have an
efficient fight against it. There would be no cooperation with other countries,
especially in the area of conducting joint parallel investigations and forming
joint investigative teams for detection and prosecution of transnational
organized crime.

Conclusion

= The application of special investigative measures is necessary in order to
be efficient in the fight against more severe/aggravated forms of crime
and especially in cases of organized crime;

= Necessity of a high level of protection of human rights and freedoms;

= Restrictive application of special investigative measures;

= Strict obedience of the law; and

= Supervision of the application of special investigative measures.
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4. WEAKNESSES AND PROBLEMS

ARTICLE 142-B, PARAGRAPH 1, ITEM 3 - SECRET SURVEILLANCE, MONITORING
AND AUDIO-VISUAL RECORDING OF PERSONS AND OBJECTS WITH TECHNICAL
EQUIPMENT

Here, as a major problem one can ask the question: Must the recording be
both visual and audio or can it be only visual and only audio recording? It
must be emphasized that in the time period when the application of special
investigative measures began, the Ministry of Interior had pretty much
outdated equipment at its disposal. In many cases, if there was picture there
was no sound or vice versa. The defense would use this as an argument during
closing arguments or in the appeal procedure. Acting upon a Request for an
extraordinary review of a final judgment, the Supreme Court took a stand in
regard to those claims of the defense: that “this investigative measure is not
directed towards providing a mandatory simultaneous audio and visual
recording, but it is permitted to conduct separate visual, or audio recording,
depending on the circumstances of the specific case”. Even more so, since it
is not always possible to carry out a synchronized audio and video recording
and in certain cases this is not even needed having in mind the type of
evidence that needs to be obtained, i.e. the nature of the fact that needs to
be verified on the basis of the obtained evidence.

In this context a question arises: can stationary cameras be placed inside a
residence or other premises with the consent of the owner or the holder/oc-
cupant? We consider that the consent of the owner / occupant is essential for
the validity of the evidence obtained in this manner. If there is no consent,
the installation of stationary cameras inside a residence or other premises
must be done in accordance with the Law on Interception of Communications.
This falls under the category of the so-called ambient interception. In practice
so far, there was no such interception neither with the consent of the
occupant of the residence or other premises, nor in accordance with the Law
on Interception of Communications. The practice in the other countries is in-
teresting, since they are explicit that ambient interception falls under
interception of communications, but in practice, if the occupant of the
residence or other premises leaves an open door or window and therefore the
conversation can be overheard without using special equipment, any evidence
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and information obtained in this manner can be used as evidence, although
there is no order issued for interception of communications.

Problems also occurred in the application of special investigative measures in
regard to the crimes of: Receiving/accepting bribe as referred in Article 357
of the Criminal Code and Offering/giving bribe as referred in Article 358 of
the Criminal Code.

This is due to the fact that in the Law on Changes and Amendments to the
Law on Criminal Procedure that entered into force in the beginning of
December 2004, the crimes for which the issuing of orders for an application
of special investigate measures is permitted, were not specifically listed. The
Section for prosecution of offenders of crimes in the area of organized crime
and corruption at the State Public Prosecution Office, upon a Proposal from
the Ministry of Interior submitted in 2007, issued orders for the application of
special investigative measures against unidentified individuals due to the ex-
istence of a grounded suspicion that employees working on the state border
crossing points, i.e. members of the police service and customs administration
are asking for and receiving bribes from passengers who are crossing the
state border line.

After processing the case files a dilemma appeared, i.e. whether the application
of special investigative measures is permitted for these crimes. At that
moment, the position of the Section for prosecution of offenders of crimes in
the area of organized crime and corruption was that the application of the
measures is permitted for the crimes of Receiving/ accepting bribe as referred
in Article 357 of the Criminal Code and Offering/giving bribe as referred in
Article 358 of the Criminal Code. This was based on Article 142-b, paragraph
1 which states: “in order to provide data and evidence that are necessary for
the successful completion of the criminal procedure, which cannot be obtained
in any other manner, or the process of obtaining such evidence would be
related to great difficulties, in regard to crimes for which the law prescribes a
prison sentence of at least 4 years and for crimes for which a prison sentence
of at least 5 years is prescribed and for which there is grounded suspicion
that they were committed by an organized group, gang or other criminal en-
terprise”. Here, the first part of the sentence incontestably indicates that the
measures are to be applied when there is no other way to obtain sufficient
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evidence or the collection of which would be connected with great difficulties,
and having in mind that there is a comma after this phrase, it was considered
that the requirement for crimes for which a prison sentence of at least 4
years is prescribed or that they are to be committed by an organized group,
gang or other criminal enterprise, was not necessary to be satisfied.

The Supreme Court and the State Public Prosecution Office did not accept
this position and in the cases of the raised indictments against the official au-
thorized persons employed in the customs administration and in the police
service made a decision to seal all the evidence obtained with the application
of special investigative measures and not to consider them as evidence.

After this, in July 2008, the Law on Changes and Amendments of the Law on
Criminal Procedure entered into force, thus amending Article 142-b, paragraph
1 and also adding a new paragraph, with a specific list of all crimes for which
an order for the application of special investigative measures can be issued.
This removed any further dilemmas in relation to the crimes for which an
order for the application of special investigative measures can be issued.

Problems occur in the application of these measures when one deals with
known or unknown offenders. Article 142-d, in paragraphs 2 and 3, prescribes
that the order for the application of special investigative measures, when
dealing with known offenders, shall be issued by the investigative judge, upon
an elaborated written proposal by the public prosecutor, and when dealing
with unknown offenders, the order for the application of special investigative
measures shall be issued by the public prosecutor upon a written elaborated
proposal from the Ministry of Interior. Actually, here problems are appearing
when the order is issued by the public prosecutor against unknown offenders.
This is due to the fact that after the discovery and confirmation of the
identity of the offender/s, the Ministry of Interior is obliged to submit a
Special Report to the public prosecutor, that will provide a short description
of the actions taken and the identity of the offenders. This report is to be ac-
companied with a request to the public prosecutor, for the submission of an
elaborated proposal to the investigative judge, who shall issue an order for
application of special investigative measures against the offenders that are
now known / have been identified. All orders, issued by the public prosecutor
should always state that the measures can last until the verification of the
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identity of the offenders and that the public prosecutor should be kept
informed. In practice, in most of the cases, the public prosecutor is verbally
informed about what has been undertaken and whether the identity of some
of the offenders has been verified. This is of great importance because any vi-
olation of the procedure can endanger the validity of the evidence obtained
in this manner.

Until this moment, the practice of the application of special investigative
measures has led to a situation where after the expiry of the time period for
which an order for the application of special investigative measures was
issued by an investigative judge, a special report was submitted, but a contin-
uation of the measures was not requested, due to the fact that the persons
against whom the order was issued have not been on our territory for a
longer period of time. After the police obtained operative information that
these persons are again on the territory of our country and are continuing
their criminal activities, the Ministry of Interior submitted a proposal to the
public prosecutor to continue with the application of special investigative
measures. The public prosecutor submitted an elaborated proposal for the
continuation of the application of special investigative measures to the in-
vestigative judge, but the investigative judge declined the proposal with an
explanation that there was no continuity in the application of the measures
and therefore he cannot issue an order for continuation of the measures, but
a proposal for issuing a new order needs to be submitted. The public prosecutor
emphasized that if a new order is requested, that would lead to an abuse of
the Law, because a new order in relation to the same individuals and the
existence of grounded suspicion that they are committing the same crime,
would mean a new applicable deadline for the application of special investigative
measures. Here it must be pointed out that the Law on Criminal Procedure
nowhere prescribes that there must be continuity in the process of issuing
orders, but also, on the other hand, it is not stated anywhere that having a
break in the issuing of the orders is allowed. Deciding upon the denial of the
investigative judge, the Trial Chamber took the stand that it is permitted to
have a certain interruption in the application of the measures and that an
order for continuation can be issued, although there was no continuity.

Another huge problem is the evidence obtained with the application of
special investigative measures, which are classified as “strictly confidential”
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or “state secret”, where the submitted criminal charges do not remove such a
classification. Due to these reasons, such evidence cannot be presented im-
mediately to the defendants and to their defense attorneys during the initial
examination. We believe that any submitted criminal charges must always
remove this classification, so that the defendants and their attorneys can
have an insight from the very beginning into all evidence that the prosecution
has at its disposal.

In this context, another problem is that the Law on Criminal Procedure does
not have a provision, which would regulate the issue of whether any evidence
obtained with the application of special investigative measures can be used
as evidence in a criminal procedure for another crime, which is different from
the one for which the order for the application of the measures was issued.
These dilemmas do not exist in the Law on Interception of Communications,
because in this Law, in Article 27, it is prescribed that any data collected with
the monitoring/interception of communications can also be used as evidence
in a criminal procedure for another crime that is different from the one for
which the interception was ordered. Here, one can justifiably ask the question
if this provision can be analogously applied in regard to the orders for the ap-
plication of special investigative measures issued on the basis of the Law on
Criminal Procedure. There are no examples of this dilemma in practice so far,
but nevertheless this dilemma should be removed with the new Law on
Criminal Procedure. Furthermore, one should also be considering the dilemma
in relation to the evidence obtained with the application of special investigative
measures. Above all, it relates to the dilemma regarding any video and audio
materials that are being presented during the evidentiary procedure. It is not
questionable that such recordings can be used when they are legally obtained
against the person that is covered with the order issued by the investigative
judge, but the dilemma arises in those cases where the recordings involve
another person against whom an order from the investigative judge was not
issued. There has not been a case like that in our practice yet, but if one
considers the judicial practices of other countries in the region, it can be
seen that the position is that the materials obtained in this manner, whose
fundamental legality is not jeopardized, can serve as evidence also against
the person who has been recorded while preparing or committing a crime to-
gether with the person against whom the measure was issued, but only under
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the condition that the actions of that person, contain the elements of a
crime for which the application of special investigative measures is permitted.

When it comes to recordings made by private persons without a court order
and without the knowledge of the defendant | would like to state the court
practice of the countries in the region again, according to which, these
recordings cannot be presented as evidence. Although this position can be
subject of criticism, because this will cause important evidence that cannot
be obtained in any other manner to be lost, still, the protection of civil rights
and the right of privacy prevails, and therefore such evidence would be
considered as illegal.

ITEM 6 - USING UNDERCOVER AGENTS FOR MONITORING AND COLLECTING
INFORMATION OR DATA

Article 142-b, paragraph 4 provides that the application of the special inves-
tigative measures as referred to in paragraph 1, items 4, 6, 7 and 8 of this
Article should not encourage or incite the commitment of any crime.

Therefore, one can rightfully ask the question: What does inciting a crime
really represent?

Having in mind the accumulated practice from the application of this special
investigative measure until now, this means that the undercover agent cannot
initiate a conversation for committing a crime. For example, he/she cannot
offer on sale or request to purchase goods that are prohibited in legal trade
(narcotic drugs, weapons etc.); he/she cannot offer himself/herself to transport
migrants; on the road tolls to offer to split the cost - or to pay half price
without getting a receipt. Interesting is the example of the case that happened
just at the beginning of the application of special investigative measures,
when an order was issued to use undercover agents in order to identify and
collect evidence against official authorized persons, members of the traffic
police, for which they were information that they were asking for and
accepting bribes in order not to impose fines or issue mandatory fines to
persons who committed a traffic violation. After the completion of the
duration of the order, the identities of certain individuals were established
and criminal charges against them were filled with the competent public
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prosecution offices. During the viewing of the evidence, it was determined
that the undercover agents, after being stopped for a traffic violation, asked
not be fined themselves and in return, they offered bribes to the authorized
officials. This evidence was not admissible in the procedure against the
authorized officials, so it was sealed, because the undercover agents were
the ones who were responsible for inciting the crimes.

APPLICATION OF ARTICLE 18 - OF THE OPTIONAL PROTOCOL - CONTROLLED
DELIVERY

The authorized authorities for issuing an order for the application of the
special investigative measure - Controlled delivery and transport of persons
and objects from Article 142-b, paragraph 1, item 5 of the Law on Criminal
Procedure are the public prosecutor, - when the perpetrators of the crime are
unknown, and the investigative judge - when the perpetrators of the crime
are known.

The Public Prosecution Offices and the Courts (for the investigative judges)
have established regular duty attendance available 24 hours a day, every day
of the week, so that public prosecutors and investigative judges, as requested,
can act upon urgent cases. In certain cases, the issuing of the orders for the
application of special investigative measures is done outside regular working
hours, i.e. they receive a treatment of urgent cases.

Therefore, when speaking about the application of the special investigative
measure - Controlled delivery and transport of persons and objects as referred
in Article 142-b, paragraph 1, item 5 of the Law on Criminal Procedure, since
those are always dealing with cases with international dimensions, the
competent authorities are prepared to act quickly and within shorter deadlines.

The following is an example of a successfully completed case of Controlled
delivery of an international character, in regard to the crime of - lllegal
production and trade in narcotic drugs, psychotropic substances and precursors
as referred to in Article 215, paragraph 2 in relation to paragraph 1 of the
Criminal Code:
"Upon a request for international legal assistance by the Public Prosecution
Office in Frankfurt - Germany, a controlled delivery was conducted from
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Turkey to Germany, with the participation and assistance by all countries
in the region.”

Our public prosecutor issued an order for the application of a special
investigative measure - Controlled delivery and transport of persons and
objects as referred to in Article 142-b, paragraph 1, item 5 of the Law on
Criminal Procedure, upon prior proposal from the Ministry of Interior - De-
partment for Organized Crime.

Earlier, the Ministry of Interior received a request from the Chief Public Pros-
ecution Office in Frankfurt - Germany, for an approval to conduct a controlled
delivery of narcotic drugs - heroine, which was hidden in a motor vehicle with
German national license plates, which was supposed to transit via our territory.

The measure was successfully applied during the entire route used by the
motor vehicle with German national license plates on the territory of our
country, starting with the entry of the vehicle via a border crossing between
our country and the Republic of Greece and the measure was completed with
the exit of the vehicle passing through a border crossing point between our
country and the Republic of Serbia. A notification was received from the
German authorities that the operation was successfully concluded on the
territory of the Republic of Germany and that 9200 grams of heroin were
found hidden inside the back doors and the rear bumper of the vehicle. 10
persons in total were arrested in the Republic of Germany and the Republic
of Turkey.

The route that was used to transport the heroine was: Republic of Turkey,
Republic of Greece, our Country, Republic of Serbia, Republic of Croatia,
Republic of Slovenia, Austria and Germany.
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5. COMPARATIVE OVERVIEW OF THE LEGAL SOLUTIONS FOR THE
APPLICATION OF SPECIAL INVESTIGATE MEASURES ACCORDING
TO THE CURRENT LAW ON CRIMINAL PROCEDURE AND THE
PROPOSED SOLUTIONS IN THE NEW LAW

According to the new Law on Criminal Procedure, Special investigative

measures shall be permitted for:

= Crimes for which a prison sentence of at least 4 years is prescribed, com-
mitted by an organized group, gang or other criminal enterprise - obviously
this includes the crimes of Trafficking in Human Beings and Smuggling of
Migrants. Namely, these criminal acts, without an exception are committed
by organized groups, very often comprised of offenders from different coun-
tries, which gives them the specifics of a transnational crime, and for these
crimes the law prescribes punishment of at least four years imprisonment
for the basic forms of execution, or at least eight years imprisonment for
the qualified/aggravated forms when the victims or migrants are children
or juveniles.

= Specifically listed crimes.

= For crimes against the state, against humanity and international law for
which a prison sentence of at least five years is prescribed.

SPECIAL INVESTIGATIVE MEASURES:'

INTERCEPTION OF COMMUNICATIONS AND ENTRY INTO A DWELLING AND
OTHER PREMISES OR IN MEANS OF TRANSPORTATION IN ORDER TO CREATE
CONDITIONS FOR INTERCEPTION OF COMMUNICATIONS, UNDER CONDITIONS
AND PROCEDURE DETERMINED BY LAW;
= Surveillance and recording of telephone and of other forms of electronic
communication in a procedure specified in a separate law
= Surveillance and recording in a dwelling, closed or fenced space that belongs
to that dwelling or commercial space marked as such or in a vehicle and
the entrance to those premises in order to create conditions for interception
of communications

INSIGHT AND SEARCH OF A COMPUTER SYSTEM, CONFISCATION OF A COMPUTER
SYSTEM OR PARTS OF IT OR THE DATABASE FOR STORING COMPUTER DATA;
= Secret insight and search of a computer system

2The current solutions are in bold and the new solutions are underlined.

@
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SECRET SURVEILLANCE, MONITORING AND AUDIO-VISUAL RECORDING OF

PERSONS AND OBJECTS WITH TECHNICAL EQUIPMENT;
= Recording of persons and objects with technical equipment outside of
dwellings, closed or fenced spaces that belong to the dwelling or outside
private commercial space marked as such or a private vehicle

= NOTE: In Article 21 item 18- Meaning of the terms - recording shall mean
audio and visual recording or just visual or just audio recording

= Automatic or other manner of search and comparison of personal data of
the citizens

SIMULATED PURCHASE OF OBJECTS, AS WELL AS SIMULATED OFFERING
AND SIMULATED ACCEPTANCE OF A BRIBE;

= Simulated purchase of objects

= Simulated offering and acceptance of bribes

CONTROLLED DELIVERY OF PERSONS AND OBJECTS;
= [t remains, item 9

USING UNDERCOVER AGENTS FOR MONITORING AND COLLECTING INFOR-
MATION OR DATA;
= [t remains, item 10

OPENING A BOGUS (SIMULATED) BANK ACCOUNT, WHERE FUNDS THAT ORI-
GINATES FROM COMMITTED CRIMES CAN BE DEPOSITED;
= |t remains, item 11, renamed into Opening simulated bank account

SIMULATED REGISTRATION OF FRONT (SIMULATED) COMPANIES OR USE OF

EXISTING LEGAL ENTITIES IN ORDER TO COLLECT DATA.

= |t remains, item 12 and states: Simulated registration of legal entities or
use the existing entities for data collection.

WHO ISSUES THE ORDER:

According to the current Law on Criminal Procedure:
= The public prosecutor is authorized to issue such an order for the special
investigative measures referred in item 3 to item 8.
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= If the offender is known, in the pre-investigative stage, the order is issued
by the investigative judge for the measures referred to in item 2 to item 8,
upon a proposal by the public prosecutor.

= During the investigation, the order is issued solely by the investigative
judge.

The new LCP abandons the distinction made between a known or unknown

offender, so that article 256 foresees that:

= For the measures from item 1 to item 5, upon an elaborated request sub-
mitted by the public prosecutor the order shall be issued by the preliminary
procedure judge

= For the measures from item 6 to item 12, the order shall be issued by the
public prosecutor

THE ORDER SHALL BE EXECUTED BY THE MINISTRY OF INTERIOR, THE CU-
STOMS ADMINISTRATION AND THE FINANCIAL POLICE - THE JUDICIAL POLICE
UNDER THE CONTROL OF THE PUBLIC PROSECUTOR

Duration (4+3 months) - they last four months at the most, for item 1 to item
4 and they can be extended an additional 4 months at maximum; for crimes
for which a punishment of at least 4 years of imprisonment is prescribed,
committed by an organized group, gang or other criminal enterprise, they
can be extended for up to an additional 6 months; and for items 9 to 12 they
can be extended until the accomplishment of the goal, or until the end of the
investigation at the latest. If the judge does not approve the extension, the
Trial Chamber shall rule on any appeal submitted by the public prosecutor.
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6. TEMPLATE FORMS

SPECIMEN FORM OF THE PROPOSAL BY THE MINISTRY OF INTERIOR FOR ISSUING
AN ORDER FOR THE APPLICATION OF SPECIAL INVESTIGATIVE MEASURES

MINISTRY OF INTERIOR
CENTRAL POLICE SERVICES
DEPARTMENT FOR ORGANIZED CRIME
SD number
(Date)
TO
THE PUBLIC PROSECUTION OFFICE

Based on Article 142-b of the Law on Criminal Procedure, the Department for
Organized Crime, is submitting the following

é PROPOSAL
For the application of special investigative measures as referred to in Article
142-b, paragraph 1, item 3, item 4 and item 6 of the Law on Criminal
Procedure.

The Ministry of Interior - Central Police Services, Department for Organized
Crime - Unit for combating illegal trafficking in drugs has information that
the following persons:

- (first name, surname, other personal data)

- (first name, surname, other personal data)

- and other unidentified individuals are engaged in the illegal trafficking of
narcotic drugs - heroine, i.e. these persons are members of a well organized
criminal group. The group is characterized with a high level of organization
in the sense of division of obligations, given tasks and their accomplishment.
Each member of the group is in charge of a different task in relation to the
organization of the transport, sale and purchase, repackaging and street
distribution of the drugs. With these activities, the persons are committing
the crime of “Illegal production and trade of narcotic drugs, psychotropic
substances and precursors” as referred to in Article 215, paragraph 3 of
the Criminal Code.
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According to the information available, the individual (first name, surname)
most often obtains the heroine in quantities from 500 to 700 grams from two
unidentified persons, and then he turns over the heroine to the other individual
(first name, surname), who is in charge of mixing and repackaging the heroine,
which is then given to several other unidentified individuals who mix it and
repackage it again and then sell the heroine to drug addicts in various cities.

In order to obtain all necessary evidence, which cannot be obtained in any
other manner because we are dealing with a well organized and compact
criminal group and also in order to be able to establish the identity of the
unidentified persons and their involvement, we propose to apply the following
special investigative measures:

- Secret surveillance, monitoring and audio-visual recording of persons and
objects with technical equipment, according to Article 142-b, paragraph 1,
item 3 of the Law on Criminal Procedure;

- Simulated purchase of objects, as well as simulated offering and simulated
acceptance of a bribe, according to Article 142-b, paragraph 1, item 4 of
the Law on Criminal Procedure; and

- Using undercover agents for monitoring and collecting information or data, ac-
cording to Article 142-b, paragraph 1, item 6 of the Law on Criminal Procedure.

In the execution of the special investigative measures, at least 7 teams with
at least seven motor vehicles shall be used in order to be able to conduct the
secret surveillance and monitoring.

The measures shall be documented with:

- Video cameras: Model - Sony and Canon - mini DV format;

- Digital photo cameras: Model - Sony and Philips;

- Mini Pin Hol -A/V CCD cameras hidden in handbags and on the clothing;

- Video recorders: Model Sony mini DV format;

- Digital video and audio recorders GKB and MEMO CAM DVD;

- Mobile phones and digital Dictaphones for audio recording;

- Electronic devices for wireless transmission of video and audio signals;

- Special vehicles for documenting equipped with technical equipment; and
- Time lapse- VHS video recorders.
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We propose for the application of the above mentioned special investigative

measures to commence on (day, month and year) at (hour) and to last for 4
months.

After the completion, i.e. termination of the special investigative measures,

you shall be informed immediately and accordingly by means of a Special
Report.
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ATTACHMENT:
OFFICIAL NOTICE
MINISTRY OF INTERIOR
Subject: Working meeting

On the 31 of March 2010 a meeting was held at the premises of the Organized
Crime Department - Unit for fight against illegal trafficking of narcotic drugs,
in regard to the application of special investigative measures against the
persons: (first name and surname) and other unidentified persons. During the
meeting, our colleagues informed us that we are dealing with a well organized
group that is transporting, purchasing, selling, repackaging and distributing
narcotic drugs - heroine, to drug addicts in various cities.

According to the operational data available to our colleagues, the persons
(first name and surname) and (first name and surname) during their stay in
the Penal and Correctional Facility - Idrizovo, for a longer period of time were
involved in the illegal trafficking of drugs - heroine and they established their
own network for distribution of narcotic drugs, mostly heroine inside the
Penal and Correctional Facility - Idrizovo.

After their relocation, at the end of May 2009, the persons (name) and (name)
started with the same activity in the prison in the (city) and the person (first
name and surname) was responsible for obtaining the narcotic drugs.

The person (first name and surname) was responsible for mixing, repackaging
and selling the narcotic drugs to other street dealers and addicts. The
distribution of the narcotic drug was done from inside the prison in (city) and
from his residence, while he was using various types of leaves from the prison.

The unidentified person from the village of (name of the village) was a close
friend of (name), and according to the available information was directly
involved in the acquisition of the heroine and its quick distribution to other
individuals.
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The unidentified person was obtaining the heroine directly from (first name
and surname) and selling it to drug addicts.

The unidentified person who was obtaining the heroine from (first name and
surname) and selling it to addicts from (city) was also part of the organized

group. He kept a portion of the heroine inside his residence, which is located
in the outskirts of the city.
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TEMPLATE FORM OF AN ORDER FROM THE PUBLIC PROSECUTION OFFICE

BASIC PUBLIC PROSECUTION OFFICE
FOR PROSECUTION OF ORGANIZED
CRIME AND CORRUPTION

Number

Skopje

TO

THE MINISTRY OF INTERIOR
DEPARTMENT FOR ORGANIZED CRIME
SKOPJE

On the basis of Article 42, paragraph 2, item 2 and Article 142-b, paragraph 1,
items 3, 4 and 6 of the Law on Criminal Procedure, is issuing the following

ORDER

TO AUTHORIZE the application of special investigative measures: Secret sur-
veillance, monitoring and audio-visual recording of persons and objects with
technical equipment, according to Article 142-b, paragraph 1, item 3 of the
Law on Criminal Procedure, Simulated purchase of objects, as well as simulated
offering and simulated acceptance of a bribe, according to Article 142-b,
paragraph 1, item 4 of the Law on Criminal Procedure and Using undercover
agents for monitoring and collecting information or data, according to Article
142-b, paragraph 1, item 6 of the Law on Criminal Procedure.

- The special investigative measure from Article 142-b, paragraph 1, item 3
of the Law on Criminal Procedure, shall cover secret surveillance, monitoring
and audio-visual recording of unidentified persons;

- The special investigative measure from Article 142-b, paragraph 1, item 4
from the Law on Criminal Procedure, shall cover simulated purchase of
narcotic drugs from unidentified persons;

- The special investigative measure of using undercover agents for monitoring
and collecting information or data from Article142-b, paragraph 1, item 6
of the Law on Criminal Procedure shall cover the use of undercover agents
in order to make contact with the unidentified persons.

@
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The measures shall be applied in order to determine the identity of the
unidentified persons and all other individuals involved in the crime - “Illegal
production and trade of narcotic drugs, psychotropic substances and precursors”
as referred to in Article 215, paragraph 3 in relation to paragraph 1 of the
Criminal Code.

The following technical equipment shall be used in the application of the
special investigative measures:

- Video cameras: Model - Sony and Canon - mini DV format;

- Digital photo cameras: Model - Sony and Philips;

- Mini Pin Hol -A/V CCD cameras hidden in handbags and on the clothing;

- Time lapse- VHS video recorders

- Video recorders: Model Sony mini DV format;

- Digital video and audio recorders GKB and MEMO CAM DVD;

- Mobile phones and digital Dictaphones for audio recording;

- Electronic devices for wireless transmission of video and audio signals; and
- Special vehicles for documenting equipped with technical equipment.

The application of the measures shall commence on (date, month, and year)
at 1400 hours, and shall finish on (date, month, and year) at 1400 hours.

The application of the special investigative measures shall be terminated
even prior to the expiration of the determined time period, as soon as the
reasons for their application cease to exist, especially if the identity of the
perpetrators is established. We request to be continuously informed about all
the measures and activities that are being undertaken during the course of
application of the special investigative measures.

The order is to be executed by the Department of Organized Crime at the
Ministry of Interior, and after obtaining the required data the Department is
to prepare a Special report, which should be delivered to us.

RATIONALE
The Ministry of Interior, Central Police Services, Department for Organized

Crime, submitted a proposal number from (date), whereby requesting
the application of special investigative measures as referred to in Article 142-
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b, paragraph 1, items 3, 4 and 6 of the Law on Criminal Procedure, due to
existing grounds for suspicion that the crime of “lIllegal production and trade
of narcotic drugs, psychotropic substances and precursors” was committed,
as referred to in Article 215, paragraph 3 in relation to paragraph 1 of the
Criminal Code.

It is stated in the proposal that the Ministry of Interior- Central Police
Services, Department for Organized Crime - Unit for combating illegal
trafficking of narcotic drugs has knowledge that unidentified persons are
engaged in illegal trafficking of narcotic drugs - heroine i.e. that these
persons are members of a well organized criminal group. The group is charac-
terized with a high level of organization in the sense of division of obligations,
given tasks and their accomplishment. Each member of the group is in charge
of a different task in relation to the organization of the transport, sale,
purchase, repackaging and street distribution of the drugs.

Having in mind the claims that are stated in the proposal for the application
of special investigative measures, | find that there is grounded suspicion for
the existence of an organized criminal group committing the crime of “lllegal
production and trade of narcotic drugs, psychotropic substances and precursors”
from Article 215, paragraph 3 in relation to paragraph 1 of the Criminal Code,
and | confirm that the proposal is justified.

- The special investigative measure from 142-b, paragraph 1, item 3 of the
Law on Criminal Procedure, shall cover secret surveillance, monitoring and
audio-visual recording of unidentified persons;

- The special investigative measure from Article 142-b, paragraph 1, item 4
from the Law on Criminal Procedure, shall cover simulated purchase of
narcotic drugs from unidentified persons;

- The special investigative measure of using undercover agents for monitoring
and collecting information or data from Article142-b, paragraph 1, item 6
of the Law on Criminal Procedure, shall cover the use of undercover agents
in order to make contact with the unidentified persons.

The application of the measures shall commence on (date, month, and year)
at 1400 hours, and shall finish on (date, month, and year) at 1400 hours.
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After the establishment of the identity of the unidentified individuals and
the other persons from the organized group, i.e. after the expiration of the
time period for the application of special investigative measures, the
Department for Organized Crime at the Ministry of Interior shall submit to
the Public Prosecution Office for Prosecution of Organized Crime and
Corruption a special report that shall contain the time of commencement
and the time of concluding the application of the special investigative
measures, the number of official authorized persons that participated in the
application of the measures, the type and number of technical equipment
that was used and the number and the identity of the persons that were
covered by the application of the special investigative measure. The entire
documentation that was obtained with the application of the special
investigative measures should be also submitted as an appendix to the special
report.

PUBLIC PROSECUTOR
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TEMPLATE FORM OF A PROPOSAL SUBMITTED TO AN INVESTIGATIVE JUDGE

BASIC PUBLIC PROSECUTION OFFICE
FOR PROSECUTION OF ORGANIZED

CRIME AND CORRUPTION
Number
Skopje
TO
BASIC COURT SKOPJE |
- Investigative judge -
Skopje

On the basis of Article 42, paragraph 3 in relation to Article 142-d, paragraph
1, items 3, 4 and 6 of the Law on Criminal Procedure, | submit the following

PROPOSAL FOR ISSUING AN ORDER FOR APPLICATION OF THE FOLLOWING
SPECIAL INVESTIGATIVE MEASURES

- Secret surveillance, monitoring and audio-visual recording of persons and
objects with technical equipment, according to Article 142-b, paragraph 1,
item 3 of the Law on Criminal Procedure;

- Simulated purchase of objects, as well as simulated offering and simulated
acceptance of a bribe, according to Article 142-b, paragraph, 1 item 4 of
the Criminal Procedure Code; and

- Using undercover agents for monitoring and collecting information or data,
according to Article 142-b, paragraph, 1 item 6 of the Law on Criminal Pro-
cedure.

In order to obtain evidence that cannot be obtained and gathered in any
other manner for a successful completion of the criminal procedure.

AGAINST:
1. (first name and surname) also known as “ " father ,mother___|
date of birth ,in , Where he is residing, on
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2. (first name and surname) also known as “ "father ,mother___,
date of birth ,in , Where he is residing, on

For which the Ministry of Interior, Central Police Services - Department for
Organized Crime submitted a proposal number from (date) for the ap-
plication of special investigative measures - Secret surveillance, monitoring
and audio-visual recording of persons and objects with technical equipment,
according to Article 142-b, paragraph 1, item 3 of the Law on Criminal
Procedure; Simulated purchase of objects, as well as simulated offering and
simulated acceptance of a bribe, according to Article 142-b, paragraph 1,
item 4 of the Law on Criminal Procedure and Using undercover agents for
monitoring and collecting information or data, according to Article 142-b,
paragraph 1, item 6 of the Law on Criminal Procedure, due to existence of
grounds for suspicion for the execution of the crime - “Illegal production and
trade of narcotic drugs, psychotropic substances and precursors” from Article
215, paragraph 2 of the Criminal Code.

- The special investigative measure from 142-b, paragraph 1 item 3 of the
Law on Criminal Procedure, shall cover secret surveillance, monitoring and
audio-visual recording of the persons (first names and surnames) ;

- The special investigative measure from Article 142-b, paragraph 1, item 4
from the Law on Criminal Procedure, shall cover simulated purchase of
narcotic drugs from the persons (first names and surnames);

- The special investigative measure using undercover agents for monitoring
and collecting information or data from Article142-b, paragraph 1, item 6
of the Law on Criminal Procedure shall cover the use of undercover agents
in order to make contact with the persons (first names and surnames).

The following technical equipment shall be used in the application of the
special investigative measures:

- Video cameras: Model - Sony and Canon - mini DV format;

- Digital photo cameras: Model - Sony and Philips;

- Mini Pin Hol -A/V CCD cameras hidden in handbags and on the clothing;

- Time lapse- VHS video recorders

- Video recorders: Model Sony mini DV format;

- Digital video and audio recorders GKB and MEMO CAM DVD;

- Mobile phones and digital Dictaphones for audio recording;

- Electronic devices for wireless transmission of video and audio signals; and



4» ‘07. SIM 03 EN [R2] 24.02.2011 15:38 Page 51 @

SPECIAL INVESTIGATIVE MEASURES - DOMESTIC AND INTERNATIONAL PRACTICE 51

- Special vehicles for documenting equipped with technical equipment.

The order is to be executed by the Department for Organized Crime at the
Ministry of Interior - Sector for special investigative measures, and after
obtaining the required data the Department is to prepare a Special report,
which should be delivered to us.

The order for the application of the special investigative measures is issued
with duration of 4 months, starting from the 3rd of March 2010 at 1500 hours
until 379 of July 2010 at 1500 hours.

RATIONALE

The Ministry of Interior, Central Police Services - Department for Organized
Crime submitted a proposal number from (date), with which they are
requesting the application of special investigative measures as referred in
Article 142-b, paragraph 1, items 3, 4 and 6 of the Law on Criminal Procedure,
due to the existence of grounds for suspicion that a crime has been committed
- “Illegal production and trade of narcotic drugs, psychotropic substances
and precursors” as referred to in Article 215, paragraph 3 in relation to
paragraph 1 of the Criminal Code.

The proposal states that the Ministry of Interior- Central Police Services, De-
partment for Organized Crime - Unit for combating illegal trafficking of
narcotic drugs has information that the persons (names and surnames) are
engaged in an illegal trafficking of narcotic drugs - heroine, i.e. that they are
members of a well organized criminal group, which has a high level of organi-
zation, in the sense of division of obligations, given tasks and their accom-
plishment, where each member of the group is responsible for a different
task in the organization of transport, purchasing and selling, repackaging and
street distribution.

- The special investigative measure from 142-b, paragraph 1, item 3 of the
Law on Criminal Procedure, shall cover secret surveillance, monitoring and
audio-visual recording of the persons (first names and surnames) ;
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- The special investigative measure from Article 142-b, paragraph 1, item 4
of the Law on Criminal Procedure, shall cover simulated purchase of narcotic
drugs from the persons (first names and surnames);

- The special investigative measure using undercover agents for monitoring
and collecting information or data from Article142-b, paragraph 1, item 6
of the Law on Criminal Procedure shall cover the use of undercover agents
in order to make contact with the persons (first names and surnames).

The order is to be executed by the Department for Organized Crime at the
Ministry of Interior - Sector for special investigative measures, and after
obtaining the required information a special report needs to be compiled and
submitted to us.

The order for the application of the special investigative measures is issued
for a duration of 4 months, starting from (date, hour) until (date, hour).

PUBLIC PROSECUTOR
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TEMPLATE FORM OF AN ORDER ISSUED BY AN INVESTIGATIVE JUDGE

The Investigative judge at the Basic Court Skopje | - Skopje (first name and
surname) acting upon proposal submitted by the Basic Prosecution Office for
prosecution of organized crime and corruption, Skopje KOIM number

from (date) for issuing an order for application of special investigative
measures as referred in Article 148, paragraph 2 of the Law on Criminal
Procedure on (date) is issuing the following:

ORDER

In order to obtain evidence for a successful completion of the criminal
procedure that cannot be obtained and gathered in any other manner, THE
APPLICATION OF THE FOLLOWING SPECIAL INVESTIGATIVE MEASURES is ordered:

1. Secret surveillance, monitoring and audio-visual recording of persons and
objects with technical equipment, according to Article 142-b, paragraph 1,
item 3 of the Law on Criminal Procedure;

2. Simulated purchase of objects, as well as simulated offering and simulated
acceptance of a bribe, according to Article 142-b, paragraph 1, item 4 of
the Law on Criminal Procedure; and

3. Using undercover agents for monitoring and collecting information or data,
according to Article 142-b, paragraph 1, item 6 of the Law on Criminal Pro-
cedure

AGAINST:

1. First name, surname and other personal data
2. First name, surname and other personal data

For whom there are grounds for suspicion that they are committing the crime
of - “lllegal production and trade of narcotic drugs, psychotropic substances
and precursors” as referred to in Article 215, paragraph 3 in relation to
paragraph 1 of the Criminal Code.
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The special investigative measure from 142-b, paragraph 1, item 3 of the Law
on Criminal Procedure, shall cover secret surveillance, monitoring and audio-
visual recording of the persons (first names and surnames); for which there
are grounds to suspect that they are committing the crime of - “lllegal
production and trade of narcotic drugs, psychotropic substances and precursors”
as referred to in Article 215, paragraph 3 in relation to paragraph 1 of the
Criminal Code.

The special investigative measure referred to in Article 142-b, paragraph 1,
item 4 of the Law on Criminal Procedure shall cover simulated purchase of
objects, as well as simulated offering and simulated acceptance of a bribe.

The special investigative measure using undercover agents for monitoring
and collecting information or data from Article142-b, paragraph 1, item 6 of
the Law on Criminal Procedure shall cover the use of undercover agents in
order to make contact with the persons (first names and surnames).

The following technical equipment shall be used in the application of the
special investigative measures:

- Video cameras: Model - Sony and Canon - mini DV format;

- Digital photo cameras: Model - Sony and Philips;

- Mini Pin Hol -A/V CCD cameras hidden in handbags and on the clothing;

- Video recorders: Model Sony mini DV format;

- Digital video and audio recorders GKB and MEMO CAM DVD;

- Mobile phones and digital Dictaphones for audio recording;

- Electronic devices for wireless transmission of video and audio signals;

- Special vehicles for documenting equipped with technical equipment; and
- Time lapse- VHS video recorders

In accordance with Article 149, paragraph 3 of the Law on Criminal Procedure,
this order is issued starting from (date and hour) and finishing on (date and
hour).

The application of the special investigative measures is to be stopped even
prior to the expiration of the prescribed time period, as soon as the reasons
due to which the measures were permitted cease to exist, and during their
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application the investigative judge who issued this order is to be continuously
informed and notified about all undertaken measures and activities.

The order is to be executed by the Ministry of Interior, and after obtaining the
required information a special report needs to be compiled and submitted to
the investigative judge who issued this order.

BASIC COURT
KRIOK number (date)
INVESTIGATIVE JUDGE
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TEMPLATE FORM OF THE SPECIAL POLICE REPORT UPON THE ISSUED ORDERS

Public Prosecution Office

Based on Article 142, paragraph 11 of the Law on Criminal Procedure (“Official
Gazette” number 15/97, 44/2002 and 74/2004) and (“Official Gazette” number
149/07) the Department for Organized Crime is submitting:

SPECIAL REPORT

Subject: Your Order for the application of special investigative measures
KOIM number from (date) and the Order for the application of special
investigative measures Il KRIOK number ___ from (date) issued by the Basic
Court Skopje | - Skopje.

In relation to the Order for the application of special investigative measures
KOIM number from (date) and the Order for the application of special
investigative measures Il KRIOK number from (date) issued by the Basic
Court Skopje | - Skopje, we would like to inform you that:

On (date), at approximately (hour) in the shopping centre located in (city) on
the second floor, in a cafeteria the undercover agent (hereafter UA) met with
the person (first name, surname and other general data) where they had a
relaxed conversation, and then (first name) offered and asked the UA if he
would be interested to earn some money. The UA responded that it depends
on the kind of job he was talking about. Then the person (first name) replied
that he has narcotic drugs - heroine of a very high quality and if interested, he
was willing to sell him 5 grams for 5000,00 MKD or 1000,00 MKD per gram.
The UA gave a positive response, i.e. the UA agreed. The person (first name)
told him that he would leave the cafeteria and that in half an hour they
should meet at the outskirts of the town (city) in front of the petrol station.
After this the UA stayed in the cafeteria and the person left, where the UA as-
sumed that he went to get the drugs.

Half an hour later, the UA parked his passenger motor vehicle near the petrol
station “Makpetrol” located at the entry/exit from (city) in the direction
towards (city) and after several moments he noticed (first name) driving a pas-
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senger motor vehicle “model”, color, whilst the UA did not manage to note
the vehicle license plates. The person (first name) then got out of the vehicle
and told the UA to follow him with the vehicle and at approximately 33
meters from the petrol station at the exit from (city) the person stopped the
vehicle, got out and on the right side lane, in front of the traffic sign “end of
all limitations” picked up from the ground a polyethylene bag with a round
shape, approached the UA i.e. his vehicle and told him that the polyethylene
bag contains 5 grams of heroin. The UA paid him 5000,00 MKD, and the
person (first name) told him that if he wants to buy some more drugs, he can
be found in a cafeteria at the shopping mall.

In relation to the above mentioned the Department for Organized Crime -
Sector for special investigative measures submitted a separate report as an
appendix to the Special Report, prepared by the UA - Report number

on (date).

The polyethylene bag that was obtained with the simulated purchase has a
total gross weight of 4.37 grams and contained an unidentified powder
material (light brown color), which is to be delivered to the crime laboratory.
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EUROPEAN PRACTICE ON

I SECTION 2.
SPECIAL INVESTIGATIVE MEASURES

Note: The references which have been done to the ECHR case law have been
summarised in order to ensure a clear reading. The selected judgments try to
give an answer to main dilemmas pointed out by Macedonian authorities and
other possible future problems in the application of SIMs.

1. INTERCEPTION OF COMMUNICATIONS
1.1. ECHR - CASE OF KRUSLIN v. FRANCE: 24 April 1990
Interception of telephone calls, use at trial

An investigating judge at Saint-Gaudens (Haute-Garonne) was inquiring into the
murder of a banker, issued two warrants to the commanding officer of the investigation
section of the Toulouse gendarmerie. In the second of these the officer was instructed
to tap the telephone of a suspect, Mr Dominique Terrieux, who lived in Toulouse. The
applicant (Mr Kruslin), who was staying with Mr Terrieux at the time and occasionally
used his telephone, had been a party to several of the telephone conversations and
more especially to one with someone calling him from a public telephone-box in Perpignan.
During their short conversation the two men had spoken in veiled terms about a different
case from the Baron case, concerning in particular the murder of Mr Henri Pére, an
employee of the Gerbe d'Or jewellers in Toulouse (“the Gerbe d'Or case”). The gendarmes
arrested Mr Kruslin at Mr Terrieux’s home and held him in custody in connection
with the Baron case. Mr Kruslin protested his innocence and denied - in respect of
the mentioned conversation but not of the others - that the voice was his.

Tapping and other forms of interception of telephone conversations represent
a serious interference with private life and correspondence and must
accordingly be based on a “law” that is particularly precise. It is essential to
have clear, detailed rules on the subject, especially as the technology available
for use is continually becoming more sophisticated.

@
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The Court does not in any way minimise the value of several of the safeguards
(in the present case), in particular the need for a decision by an investigating
judge, who is an independent judicial authority; the latter’s supervision of
senior police officers and the possible supervision of the judge himself by the
Indictment Division, by trial courts and courts of appeal and, if need be, by
the Court of Cassation; the exclusion of any “subterfuge” or “ruse” consisting
not merely in the use of telephone tapping but in an actual trick, trap or
provocation; and the duty to respect the confidentiality of relations between
suspect or accused and lawyer.

It has to be noted, however, that only some of these safeguards are expressly
provided for in Articles 81, 151 and 152 of the Code of Criminal Procedure.
(...) Above all, the system does not for the time being afford adequate
safeguards against various possible abuses. For example, the categories of
people liable to have their telephones tapped by judicial order and the
nature of the offences which may give rise to such an order are nowhere
defined. Nothing obliges a judge to set a limit on the duration of telephone
tapping. Similarly unspecified are the procedure for drawing up the summary
reports containing intercepted conversations; the precautions to be taken in
order to communicate the recordings intact and in their entirety for possible
inspection by the judge (who can hardly verify the number and length of the
original tapes on the spot) and by the defence; and the circumstances in
which recordings may or must be erased or the tapes be destroyed, in
particular where an accused has been discharged by an investigating judge or
acquitted by a court. The information provided by the Government on these
various points shows at best the existence of a practice, but a practice lacking
the necessary regulatory control in the absence of legislation or case-law.

In short, French law, written and unwritten, does not indicate with reasonable
clarity the scope and manner of exercise of the relevant discretion conferred
on the public authorities. This was truer still at the material time, so that Mr
Kruslin did not enjoy the minimum degree of protection to which citizens are
entitled under the rule of law in a democratic society (see the Malone judgment).
There has therefore been a breach of Article 8 (art. 8) of the Convention.

Necessary quality of the Legal framework on interception of communications. The
Macedonian Law on Interception of Communications seems to be appropriate ac-
cording to EU standard.
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1.2. ECHR - CASE OF DOERGA v. THE NETHERLANDS - 27 April 2004

Recording and storing by penitentiary authorities of a prisoner’s telephone
conversations; use of those conversations as evidence to convict him for
another criminal offence

In 1995 suspicions arose that the applicant (Mr Doerga), who at that time was
serving a prison sentence in the Marwei penitentiary in Leeuwarden, had been
involved in giving a false tip-off by telephone to the Leeuwarden police to the
effect that three named detainees were planning to escape from prison by taking
hostages. Thereafter, and in order to secure order, peace and safety in the
penitentiary, the applicant’s telephone conversations were tapped and recorded
on tape. These taped conversations were kept so as to allow the authorities to
establish - if such a situation were to arise again - whether the applicant had
been involved in giving any further false telephone tip-offs. On 3 October 1995, as
a result of the detonation of an explosive device placed in her car, Ms X - the
applicant’s former partner - suffered slight injuries. Her son, Mr Y, suffered serious
injuries. At the time of the explosion, the applicant was still in prison. As it was
suspected that he was involved in the bomb attack, the national public prosecutor
(landelijk officier van justitie) ordered that the applicant’s recorded telephone
conversations be made available to the criminal investigation into the bomb attack.
The Haarlem Regional Court convicted the applicant of making a threat to kill
and one count of fraud, acquitted him on the remaining charges and sentenced
him to two years’ imprisonment. The applicant’s complaint that his telephone
conversations had been unlawfully tapped was rejected and the conviction was
confirmed by the Court of Appeal (gerechtshof) and the Supreme Court.

The Court notes that the possibility for the penitentiary authorities to
monitor and record prisoners’ telephone conversations was provided for in
circular no. 1183/379 of 1 April 1980. This circular stipulated that further
rules on the manner in which the content of such conversations was to be
monitored were to be laid down in a set of internal regulations to be determined
in respect of each penitentiary institution. Those regulations expressly stated
that such tape-recorded conversations were to be erased as soon as the pen-
itentiary’s head of security or his deputy had listened to them.
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In the present case the Supreme Court held that the erasure obligation set
out in the above-mentioned internal regulations was to be interpreted as
meaning that tape-recorded conversations were to be erased as soon as the
danger giving rise to the recording of conversations had ceased to exist.

However, the phrase “in accordance with the law” implies conditions which
go beyond the existence of a legal basis in domestic law and requires that
the legal basis be “accessible” and “foreseeable”. A rule is “foreseeable” if it
is formulated with sufficient precision to enable the person concerned - if
need be with appropriate advice - to regulate his conduct.

The Court finds that the rules at issue in the present case are lacking both in
clarity and detail in that neither circular no. 1183/379 nor the internal
regulations of the Marwei penitentiary give any precise indication as to the
circumstances in which prisoners’ telephone conversations may be monitored,
recorded and retained by penitentiary authorities or the procedures to be
observed. This is illustrated by the fact that the domestic courts interpreted
the applicable internal rule that “the tapes are not retained and [must be]
erased immediately” as meaning that recordings of intercepted telephone
conversations can be retained for as long as the danger giving rise to the recording
exists, which in the instant case amounted to a period of more than 8 months.

Although the Court accepts, having regard to the ordinary and reasonable
requirements of imprisonment, that it may be necessary to monitor detainees’
contacts with the outside world, including contacts by telephone, it does not
find that the rules at issue can be regarded as being sufficiently clear and
detailed to afford appropriate protection against arbitrary interference by
the authorities with the applicant’s right to respect for his private life and
correspondence.

The interference complained of was not therefore “in accordance with the
law” as required by the second paragraph of Article 8 and there has been a vi-
olation of this provision. In these circumstances, an examination of the
necessity of the interference is not required.

A law has to be provided for enough protection against arbitrariness of the authorities.
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1.3. ECHR - CASE OF CRAXI v. ITALY (17 July 2003)

Publication in the press of conversations which were taped in the frame of a
criminal investigation

The applicant was Prime Minister of Italy from 1983 to 1987. The proceedings to
which this application relates were part of the criminal proceedings brought by
the Milan Public Prosecutor’s Office during the so-called “clean hands” (mani
pulite) campaign.

The Court observed that in the present case some of the conversations
published in the press were of a strictly private nature. They concerned the
relationships of the applicant and his wife with a lawyer, a former colleague,
a political supporter and the wife of Mr Berlusconi. Their content had little or
no connection at all with the criminal charges brought against the applicant.
This is not disputed by the Government.

In the opinion of the Court, their publication by the press did not correspond
to a pressing social need. Therefore, the interference with the applicant’s
rights under Article 8 § 1 of the Convention was not proportionate to the le-
gitimate aims which could have been pursued and was consequently not
“necessary in a democratic society” within the meaning of the second
paragraph of this provision.

In these circumstances, the Court reaches the conclusion that the divulging
of the conversations through the press is not a direct consequence of an act
of the Public Prosecutor, but is likely to have been caused either by a
malfunction of the registry or by the press obtaining the information from
one of the parties to the proceedings or from their lawyers.

Nevertheless, the Court recalls that while the essential object of Article 8 is
to protect the individual against arbitrary interferences by the public
authorities, it does not merely compel the State to abstain from such
interference: in addition to this negative undertaking, there may be positive
obligations inherent in effective respect for private life (see Botta v. [taly).
The Court therefore needs to ascertain whether the national authorities
took the necessary steps to ensure effective protection of the applicant’s
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right to respect for his private life and correspondence (see, mutatis mutandis,
Guerra and others v. [taly). In this context, the Court considers that appropriate
safeguards should be available to prevent any such disclosure of a private
nature as may be inconsistent with the guarantees in Article 8 of the
Convention (see, mutatis mutandis Z v. Finland). Furthermore, when such
disclosure has taken place, the positive obligation inherent in the effective
respect of private life implies an obligation to carry out effective inquiries in
order to rectify the matter to the extent possible.

In the present case the Court recalls that disclosures of a private nature in-
consistent with Article 8 of the Convention took place. It follows that once
the transcripts were deposited under the responsibility of the registry, the
authorities failed in their obligation to provide safe custody in order to
secure the applicant’s right to respect for his private life. Also, the Court
observes that it does not appear that in the present case an effective inquiry
was carried out in order to discover the circumstances in which the journalists
had access to the transcripts of the applicant’s conversations and, if necessary,
to sanction the persons responsible for the shortcomings which had occurred.
In fact, by reason of their failure to start effective investigations into the
matter, the Italian authorities were not in a position to fulfil their alternative
obligation of providing a plausible explanation as to how the applicant’s
private communications were released into the public domain.

The Court holds, therefore, that the respondent State did not fulfil its
obligation to secure the applicant’s right to respect for his private life and
correspondence. There has consequently been a violation of Article 8 of the
Convention.

National authorities should provide safe custody of the investigative materials.
One of the problems mentioned by the Macedonian prosecutors in relation to SIMs
is related to “confidential data” or “classified data”. In Spain and in France the ma-
terials/tapes are under the strict control of a judge who decides according to the
law when it is obligatory to disclose relevant information for the case and, in the
opposite case, when some conversations taped affecting the rights of third people
cannot be disclosed
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1.4. ECHR - KHAN V. THE UNITED KINGDOM (12 MAY 2000)

Secret recording of conversation by police; use in criminal trial of evidence
obtained in violation of the Convention

On 12 January 1993 the installation of a listening device on B.'s premises had
been authorised by the Chief Constable of South Yorkshire on the grounds that
the conventional methods of surveillance were unlikely to provide proof that he
was dealing in drugs. It was not expected or foreseen that the applicant (Mr.
Khan) would visit the premises. Neither B. nor the applicant was aware of the
aural surveillance equipment which had been installed by the police. By means of
that device the police obtained a tape recording of a conversation, in the course
of which the applicant admitted that he had been a party to the importation of
drugs by N. on 17 September 1992. The trial took place in December 1993. The
applicant pleaded “not guilty”. The applicant admitted that he had been present
at the Sheffield address and that his voice was one of those recorded on the tape.
It was admitted on behalf of the Crown that the attachment of the listening
device had involved a civil trespass and had occasioned some damage to the
property. Thereupon, the trial judge conducted a hearing on the (submissions on a
point of law in the absence of the jury) as to the admissibility in evidence of the
conversation recorded on the tape. The Crown accepted that without it there was
no case against the applicant. The trial judge ruled that the evidence was
admissible. On 14 March 1994 the applicant was sentenced to three years’ impris-
onment. Court of Appeal and House of Lords dismissed the applicant’s appeals.

It is not the role of the Court to determine, as a matter of principle, whether
particular types of evidence - for example, unlawfully obtained evidence -
may be admissible or, indeed, whether the applicant was guilty or not. The
question which must be answered is whether the proceedings as a whole, in-
cluding the way in which the evidence was obtained, were fair. This involves
an examination of the “unlawfulness” in question and, where violation of
another Convention right is concerned, the nature of the violation found.

The Court notes that the fixing of the listening device and the recording of
the applicant’s conversation were not unlawful in the sense of being contrary
to domestic criminal law (...) Moreover, as was further noted, there was no
suggestion that, in fixing the device, the police had operated otherwise than
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in accordance with the Home Office Guidelines. In addition, as the House of
Lords found, the admissions made by the applicant during the conversation
with B. were made voluntarily, there being no entrapment and the applicant
being under no inducement to make such admissions. The “unlawfulness” of
which complaint is made in the present case relates exclusively to the fact
that there was no statutory authority for the interference with the applicant’s
right to respect for private life and that, accordingly, such interference was
not “in accordance with the law”, as that phrase has been interpreted in
Article 8 § 2 of the Convention.

The central question in the present case is whether the proceedings as a
whole were fair. With specific reference to the admission of the contested
tape recording, the Court notes that, the applicant had ample opportunity to
challenge both the authenticity and the use of the recording. He did not
challenge its authenticity, but challenged its use at the voir dire and again
before the Court of Appeal and the House of Lords. The Court notes that at
each level of jurisdiction the domestic courts assessed the effect of admission
of the evidence on the fairness of the trial by reference to section 78 of PACE,
and the courts discussed, amongst other matters, the non-statutory basis for
the surveillance. The fact that the applicant was at each step unsuccessful
makes no difference.

In these circumstances, the Court finds that the use at the applicant’s trial of
the secretly taped material did not conflict with the requirements of fairness
guaranteed by Article 6 § 1 of the Convention.

Irreqularities in the application of the SIM do not lead to nullity of evidence in
every case.
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1.5. ECHR - P.G. AND J.H. v. THE UNITED KINGDOM (25 SEPTEMBER 2001)

Use in criminal trial of evidence obtained in violation of the Convention:
voices samples by using covert listening devices

In the present case, as a consequence of a criminal investigation which included
wiretapping of a third party’s phone, the applicants (Mr.P.G. and Mr.J.H.) were
arrested. In order to obtain speech samples to compare with the tapes, the police
applied for authorisation to install covert listening devices in the cells being used
by the applicants and to attach covert listening devices to the police officers who
were to be present when the applicants were charged and when their antecedents
were examined. Written authorisation was given by the Chief Constable in
accordance with the Home Office Guidelines. Samples of the applicants’ speech
were recorded without their knowledge or permission. The voice samples of the
applicants were sent to an expert who compared them with the voices on the
taped recordings of conversations. The expert concluded that it was “likely” that
the first applicant’s voice featured on the taped recordings and that it was “very
likely” that the second applicant’s voice featured on them.

The applicants have argued that the evidence identifying in particular the
first applicant’s voice on the tape was weak as it was only shown that it was
“likely” to have been his voice. However, the Government have pointed out
that there was other evidence corroborating the involvement of the applicants
in the events. The Court considers that there was no unfairness in leaving it
to the jury, on the basis of a thorough summing-up by the judge, to decide
where the weight of the evidence lay.

In so far as the applicants complained of the underhand way in which the
voice samples for comparison were obtained and that this infringed their
privilege against self-incrimination, the Court considers that the voice
samples, which did not include any incriminating statements, may be regarded
as akin to blood, hair or other physical or objective specimens used in forensic
analysis and to which privilege against self-incrimination does not apply (see
Saunders). In these circumstances, the Court finds that the use at the
applicants’ trial of the secretly taped material did not conflict with the re-
quirements of fairness guaranteed by Article 6 § 1 of the Convention.
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1.6. ECHR - GREUTER V. THE NETHERLANDS (19 MARCH 2002)
Telephone tapping in the context of preliminary investigation

The Court notes that telephone tapping at issue was ordered for the purposes
of a preliminary judicial investigation against a person or persons unknown
on suspicion of involvement in (the organisation of) fights between supporters
of rival soccer clubs. In these circumstances, the Court is satisfied that the
tapping of the applicant’s telephone pursued the aim of the prevention of
disorder or crime within the meaning of Article 8 § 2 of the Convention.

The Court notes that the applicant (Ms. Greuter) was the partner of Mr P,,
who apparently belonged to the hard core group of Ajax fans, and who was
killed in a clash between Ajax and Feijenoord supporters, which clash was at
the centre of the criminal investigation in the present case. Consequently,
the Court considers that the possibility of potential suspects contacting the
applicant by telephone cannot be considered wholly implausible or unfounded.
The Court further notes that the tapping took place with the authorisation
and under the supervision of an investigating judge, as required by the
relevant statutory and regulatory provisions. The Court finally notes that,
when the applicant asked the public prosecutor whether her telephone had
been tapped, she received an affirmative reply and, as appears from the
public prosecutor’s letter of 15 October 1997, was subsequently granted
access to the records of the intercepted telephone conversations.

In these circumstances, the Court cannot find that the interference to which
the applicant was subjected was unreasonable or arbitrary, or that it was dis-
proportionate to the legitimate aim pursued. The Court is therefore of the
opinion that the interference complained of can reasonably be regarded as
being “necessary in a democratic society ... for the prevention of disorder or
crime”, within the meaning of Article 8 § 2 of the Convention.”

In this case the phone of a known person -not involved in the commission of the of-
fense but closely related to suspects- was intercepted in order to identify the
authors of a crime. The circumstance of known/unknown suspects is quite relevant
in Macedonian law to determine the competent authority for authorising the ap-
plication of SIMs (interception of communications should always be authorised by
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the investigative judge). In case of coincidence of known/unknown suspects in the
same criminal case, evidences obtained with the application of SIM in relation to
unknown people cannot be used against suspects who were previously identified
in the same case.

1.7. ECHR - CASE OF VAN VONDEL v. THE NETHERLANDS (25 October 2007)
Admission in trial of evidence: conversations taped by private persons

In this case, the applicant (Mr Van Vondel) was convicted, after Court of Appeal
judgment, of repeated perjury and of repeatedly having sought to intimidate the
(potential) witness Mr R. The Court of Appeal rejected the applicant’s argument
that the recording by Mr R. of his (telephone) conversations with the applicant
with technical equipment made available by the National Police Internal
Investigation Department had infringed his right to privacy under Article 8 of the
Convention. The Court of Appeal held that, according to domestic case-law, the
mere tape-recording of a (telephone) conversation without the permission (or
knowledge) of the conversation partner did not, in itself, entail a violation of that
conversation partner’s right to respect for privacy; for that to be the case,
additional circumstances were required. As these conversations - in any event on
the part of the applicant - were of an exclusively professional nature and content,
the Court of Appeal held that, in view of domestic case-law on this point, this
allowed no other conclusion than that the applicant’s private life did not come
into play in respect of the recorded (telephone) conversations at issue.

The Court is of the opinion that the obtention by the National Police Internal
Investigation Department - for the purposes of an officially commissioned
fact-finding inquiry - of recordings of (telephone) conversations between the
applicant and Mr R. that had been made by the latter with technical equipment
made available for this purpose by the National Police Internal Investigation
Department constituted an interference with the applicant’s private life
and/or correspondence (in the sense of telephone communications) which
was imputable to a public authority. The Court would note that the recording
of private (telephone) conversations by a conversation partner and the
private use of such recordings does not per se offend against Article 8 if this
is done with private means, but that by its very nature this is to be distinguished



4» ‘07. SIM 03 EN [R2] 24.02.2011 15:38 Page 70 @

70

from the covert monitoring and recording of communications by a private
person in the context of and for the benefit of an official inquiry - criminal or
otherwise - and with the connivance and technical assistance of public inves-
tigation authorities. In that respect, the Court observes that in the present
case, although the recordings of the applicant’s conversations were made by
Mr R. on a voluntary basis and for his own purposes, the equipment was
provided by the authorities, who on at least one occasion gave him specific
instructions as to what information should be obtained from the applicant.
In these circumstances, the Court considers that the authorities “made a
crucial contribution to executing the scheme” and it is not persuaded that it
was ultimately Mr R. who was in control of events. To hold otherwise would
be tantamount to allowing investigating authorities to evade their responsibilities
under the Convention by the use of private agents (see M.M. v. the Netherlands).

Furthermore, as the investigation in the context of which the interference
occurred was a fact-finding inquiry, the National Police Internal Investigation
Department was not allowed to have recourse to any investigative powers
such as, for instance, the covert recording of (telephone) conversations.

There has accordingly been a violation of Article 8 of the Convention.

ECHR has stated that the recording of private (telephone) conversations by a con-
versation partner and the private use of such recordings does not per se offend
against Article 8 if this is done with private means.

1.8. SPAIN - JUDGEMENT 94/2007 SUPREME COURT

Essential requirements for the lawfulness of interceptions of communication
and for their use as evidence at trial.

The Supreme Court stated the essential requirements for the lawfulness of
interceptions of communications, according to our Constitutional standards:
1) the measure should be authorised by the competent investigative judge;
2) the purpose of the measure must be to investigate concrete and specific
offenses and it is not possible a “general research” by means of wiretapping
communications; thus, there would be a violation of the right to private
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life or, even more simply, the confidentiality of communications in general
and of telephone communications in particular where ..., during the course
of the originally authorised monitoring, it appears possible that one or
more new offences may have been committed. At that point ... the police
must, without delay, immediately inform the investigating judge who aut-
horised/ordered the monitoring so that he may consider the question of
his jurisdiction and the requirement of proportionality... A blanket authori-
sation may not be given; nor, without a fresh, express authority from the
judge, can the measure/surveillance continue if the new presumed offence
revealed on the telephone is found to be independent of the offence covered
by the original authorisation. Such situations, if uncontrollable and not di-
rectly supervised by the judge, cause or are apt to cause a total failure to
comply with the proportionality principle;

3) sufficient reasoning, capable of justifying a measure restricting fundamental
rights to the extent telephone tapping does; mere suspicion on the part of
the police, cannot suffice;

4) interception of communications is a temporary measure and the judicial
order should define the time limit for its application in compliance with
the law and should be review periodically by the judge, examine the tapes
and, after hearing the recorded voices, decide on the proper course of
action and, if appropriate, order that the monitoring continue, in which
case he determines the appropriate guidelines to be followed by those res-
ponsible for implementing the measure

5) exceptionality of the measure as ultima ratio; the judicial authority must
state what form the measure is to take and ensure that it is implemented
with the least possible harm to the person affected by it;

6) measure has to be proportional to the aim pursued.

The lack of one of those requirements will lead to the unlawfulness of the ev-
idence and its nullity and the invalidation of the rest of evidences stemming
from the interception of communications. Alongside the aforementioned
“constitutional standards” this SIM must fulfilled other legal requirements in
order to guarantee the right to a fair trial, as follows:

- judicial supervision of the actual monitoring of the telephone concerned,
namely body in charge of its application must thoroughly inform prosecutors
and investigative judge about the results of the interception; original and
unabridged tapes must be delivered to the investigative judge; here is no
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legal obligation to transcribe the conversations; its function is only to faci-
litate the use of the taped conversations;

- materials (tapes) should be available for all the parties

- hearing of the conversations during the trial although parties can renounce
that right.

The consequence of not fulfilling those legal requirements is the impossibility
of assessing the taped conversations as evidence but they can be considered as
investigative measure and source of other evidences which are able to be com-
plemented with other measures (surveillance, witnesses, forensic reports, etc.)

The Spanish Supreme Court differences between essential constitutional requirement
of this SIM and “ordinary” legal requirements. The breach of the second category
allows the authorities to consider taped conversations not as evidences but at
least as investigative measure and source of other evidences.

The Supreme Court has insisted in some requirements, mainly:

= Duration of the measure: as soon the police notices the lack of conversations or
relevant conversations for the investigation, the interception has to cease (Ma-
cedonian authorities mentioned a frequent problem of suspects subjected to a
SIM and the dilemma when they leave the country temporary: it is advisable to
cease in the application of the SIM in order to quarantee respect of legal time limits);

= [dentification of the offences under investigation in the authorisation order
issued by the investigative judge which is going to define the scope of the
measure. If the police discovered the commission of another offence during the
application of this SIM (or another SIM), it has to stop immediately the interception
and inform the investigative judge.

1.9. SPAIN - JUDGMENT 1130/2009 SUPREME COURT

New offence discovered during the interception of communication. Formal
requirements.

During a criminal investigation with SIM applied (interception of phone com-
munications), the commission of other crime was found out by means of the
conversations taped. The investigative judge decided to open a new criminal
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case, based on those findings and a copy (done with due guarantee) of the tape
was incorporated to the new file alongside with the correspondent transcription.
Nonetheless the background and the order which authorised the SIM were
not attached to the new case and consequently, the Supreme Court decided
the nullity of the evidence, and the acquittal of the defendant since the rest
of evidences stemmed from the results of the communications interception.

It is admissible to use tapes recorded during the interception of communications
in other criminal procedure. The Court should guarantee the integrity of the copies
and their correspondence with the originals and should incorporate in the new cri-
minal case all the documents which justified the adoption of the SIM.

1.10. FRANCE - JUDGMENT 972/2006 COURT OF CASSATION
Interception of communications: forensic report for voice recognition

Drugs trafficking committed by criminal organisation. The Court of Cassation
considered as “Criminal organisation” any group of 3 people or more, with a
structure, hierarchy and distribution of functions which has been set with a
criminal purpose. In the present case, there were a detailed report of the
police which request the SIM, the order of the investigative judge was
grounded enough and, in the same way the following extensions; police thor-
oughly informed the investigative judge about the progresses in the investigation,
tapes were incorporated into the criminal file and were heard by the prosecutor,
defendants and defendants’ lawyers; expert reports for voices recognition
were done regarding one of the defendant. One of the defendants’ lawyers
alleged that a report for recognition of his client voice was not done. The
Court of Cassation stated as follows: the forensic report is not provided for
the law as obligatory in these cases and the magistrates can reach a conclusion
about the identity of the speakers based on the phone number used, the
voice characteristics through the direct hearing of the tape, the way that the
speakers talk and call to each other, and the contents of the conversations.
During the application of the SIM, conversations with a third person, who
initially was not under investigation, were tapped and led to the arrest of
that third person. The Court of Cassation mentioned a previous Judgment of
the Court stating that whether the interception of communication of specific
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telephone lines fulfilled the constitutional and legal requirements, its results
can be considered lawful evidence against all the speakers who used those
lines even if the speakers were not individually identified in the judicial
order which authorised the SIM.

1.11. SPAIN- JUDGMENT 688/2010 SUPREME COURT
Incorporation of taped conversations in the conviction’ merits
Adjudication Court must include in the conviction references to those specific

taped conversations which incriminated the defendant and the reasons for
reaching that conclusion.

The description of the conversations in the minutes of the trial is not necessary in
Spain since the tapes are considered as documentary evidences.

2. SECRET SURVEILLANCE, MONITORING AND AUDIO-VISUAL
RECORDING OF PERSONS AND OBJECTS WITH TECHNICAL EQUIPMENT

2.1. ECHR - CASE OF UZUN V. GERMANY (2 SEPTEMBER 2010)
Lawfulness of GPS surveillance

The applicant (Mr. Uzun) alleged that the surveillance measures he had been
subjected to, in particular his observation via GPS, and the use of the data
obtained thereby in the criminal proceedings against him, had violated his right
to respect for his private life under Article 8 of the Convention and his right to a
fair trial under Article 6 of the Convention.

The Court has considered that the systematic collection and storing of data
by security services on particular individuals, even without the use of covert
surveillance methods, constituted an interference with these persons’ private
lives. (...) The Court further notes that by the surveillance of the applicant via
GPS, the investigation authorities, for some three months, systematically
collected and stored data determining, in the circumstances, the applicant’s
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whereabouts and movements in the public sphere. They further recorded the
personal data and used it in order to draw up a pattern of the applicant’s
movements, to make further investigations and to collect additional evidence
at the places the applicant had travelled to, which was later used at the
criminal trial against the applicant.

In the Court’s view, GPS surveillance is by its very nature to be distinguished
from other methods of visual or acoustical surveillance which are, as a rule,
more susceptible of interfering with a person’s right to respect for private
life, because they disclose more information on a person’s conduct, opinions
or feelings. Having regard to the principles established in its case-law, it nev-
ertheless finds the above-mentioned factors sufficient to conclude that the
applicant’s observation via GPS, in the circumstances, and the processing
and use of the data obtained thereby in the manner described above
amounted to an interference with his private life as protected by Article 8 § 1.

Was the interference “in accordance with the law™? (...) The Court is satisfied
that the duration of such a surveillance measure was subject to its proportionality
in the circumstances. It finds that German law therefore provided sufficient
guarantees against abuse on that account. As to the grounds required for
ordering a person’s surveillance via GPS, the Court finds that domestic law
thus sets quite strict standards for authorising the surveillance measure at
issue and it notes that already, under the provisions in force at the relevant
time, surveillance of a subject via GPS has not been removed from judicial
control.

In view of the foregoing, the Court considers that the interference with the
applicant’s right to respect for his private life was “in accordance with the
law” within the meaning of Article 8 § 2.

It has to be pointed out the importance of respecting the time limits provided for
by the law in the application of SIM. The Order which authorises the SIM should ex-
pressly indicate that time limit and the police force in charge of its enforcement.
Same preventions have to be respected by extensions orders.
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2.2. ECHR - CASE OF PERRY V. THE UNITED KINGDOM (17 JULY 2003)
Taping a covert video for identification purpose

Given the failure of the applicant (Mr. Perry) to attend the arranged identification
parades, the police decided to arrange a video identification parade. Permission
to covertly video the applicant for identification purposes was sought from the
Deputy Chief Constable for the West Midlands Police Force under the Home
Office Guidelines on the Use of Equipment in Police Surveillance Operations 1984.
On arrival at the police station, he was asked to participate in an identification
parade. He refused. Meanwhile, on his arrival at the police station, he was filmed
by the custody suite camera which was kept running at all times and was in an
area through which police personnel and other suspects came and went. An
engineer had adjusted the camera to ensure that it took clear pictures during his
visit. A compilation tape was prepared in which eleven volunteers imitated the
actions of the applicant as captured on the covert video.

The monitoring of the actions of an individual in a public place by the use of
photographic equipment which does not record the visual data does not, as
such, give rise to an interference with the individual's private life (see, for ex-
ample, Herbecq and Another v. Belgium). On the other hand, the recording of
the data and the systematic or permanent nature of the record may give rise
to such considerations (see, for example, Rotaru v. Romania [GC], , and Amann
v. Switzerland [GC], where the compilation of data by security services on
particular individuals even without the use of covert surveillance methods
constituted an interference with the applicants’ private lives) (...) Here, the
police regulated the security camera so that it could take clear footage of
the applicant in the custody suite and inserted it in a montage of film of
other persons to show to witnesses for the purposes of seeing whether they
identified the applicant as the perpetrator of the robberies under investigation.
The video was also shown during the applicant’s trial in a public court room.
The question is whether this use of the camera and footage constituted a
processing or use of personal data of a nature to constitute an interference
with respect for private life.

The Court recalls that the applicant had been brought to the police station
to attend an identity parade and that he had refused to participate. Whether
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or not he was aware of the security cameras running in the custody suite,
there is no indication that the applicant had any expectation that footage
was being taken of him within the police station for use in a video identification
procedure and, potentially, as evidence prejudicial to his defence at trial.
This ploy adopted by the police went beyond the normal or expected use of
this type of camera, as indeed is demonstrated by the fact that the police
were required to obtain permission and an engineer had to adjust the camera.
The permanent recording of the footage and its inclusion in a montage for
further use may therefore be regarded as the processing or collecting of
personal data about the applicant. Additionally, the footage in question in
the present case had not been obtained voluntarily or in circumstances
where it could be reasonably anticipated that it would be recorded and used
for identification purposes.

The Court considers therefore that the recording and use of the video footage
of the applicant in this case discloses an interference with his right to respect
for private life and the interference was not therefore “in accordance with
the law” as required by the second paragraph of Article 8 and there has been
a violation of this provision.

ECHR has stated that “monitoring of the actions of an individual in a public place
by the use of photographic equipment which does not record the visual data does
not, as such, give rise to an interference with the individual’s private life”.

Tapes recorded with stationary camera cannot be considered as evidences when
its use went beyond what was normal or expected for this type of camera
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2.3. ECHR - KLASS AND OTHERS V. GERMANY (6 SEPTEMBER 1978)
Lawfulness of the surveillance measure: requirements

The Court must be satisfied that, whatever system of surveillance is adopted,
there exist adequate and effective guarantees against abuse. This assessment
has only a relative character: it depends on all the circumstances of the case,
such as the nature, scope and duration of the possible measures, the grounds
required for ordering such measures, the authorities competent to permit,
carry out and supervise such measures, and the kind of remedy provided by
the national law (...)

Review of surveillance may intervene at three stages: when the surveillance
is first ordered, while it is being carried out, or after it has been terminated.
As regards the first two stages, the very nature and logic of secret surveillance
dictate that not only the surveillance itself but also the accompanying review
should be effected without the individual’s knowledge. (...) One of the funda-
mental principles of a democratic society is the rule of law, which (...) implies,
inter alia, that an interference by the executive authorities with an individual’s
rights should be subject to an effective control which should normally be
assured by the judiciary, at least in the last resort, judicial control offering
the best guarantees of independence, impartiality and a proper procedure.

Within the system of surveillance established by the G 10 (Act of 13 August
1968 on Restrictions on the Secrecy of the Mail, Post and Telecommunications),
judicial control was excluded, being replaced by an initial control effected by
an official qualified for judicial office and by the control provided by the Par-
liamentary Board and the G 10 Commission.”

Nevertheless, having regard to the nature of the supervisory bodies and
other safeguards provided for by the G 10, the Court concludes that the
exclusion of judicial control does not exceed the limits of what may be
deemed necessary in a democratic society.
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2.4. SPAIN - JUDGMENT OF THE HIGH COURT OF BURGOS 27 MAY 2003

Private Video tape of the defendant committing the crime. Lawful evidence.
Requirements

The camera was part of the security system of a restaurant parking place. The
defence lawyer alleged in the trial that evidence was illegally obtained.

The conviction is based in the video tape as the only evidence. The Supreme
Court has said (case law) that “making pictures or taping images are activities
which do not require judicial authorisation if they are not carried out in
private dwellings without the owner or holder permission or they do not
affect people’s privacy or dignity”. Thus the police officers are allowed to
tape with a video camera in public spaces, according to the Organic Law on
Police Forces 4/1997. Constitutional Court also accepted the videotape as a
lawful evidence to prove the defendant’s participation in the commission of
the offense. The requirements for being accepted as evidence will be: 1)
videotape cannot involve the violation of people privacy or other fundamental
right; 2) strict measures of judicial control have to be applied in order to
guarantee the authenticity, integrity and no manipulation of the tape. For
that reason the videotape has to be put at judicial authority’s disposal imme-
diately and to be kept under clear security conditions; in case of a home
video or similar, namely a video which has been recorded by a private person,
that person should give evidence as a witness at trial. The videotape should
be watched during the trial in order to guarantee criminal procedure principles:
confrontation, equality of arms, publicity and immediacy. In the present case,
once the offense was reported, police officers in charge of the investigation
found out security cameras of a restaurant next to the crime scene which had
taped the defendant just in the moment of committing the crime. The police
officers requisitioned the original video material immediately and delivered
to the investigative judge. The videotape was watched during the main
hearing. Consequently the Adjudication Court considered the videotape as
evidence lawfully obtained and valid for convicting the defendant.
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2.5. SPAIN - JUDGMENT 679/1998 SUPREME COURT
Video taped by foreign police officers, evidence lawfully obtained

Case of drugs trafficking: two defendants (with Spanish nationality) agreed to
transport cocaine (1 ton) by boat from Colombia to Spain. To that end, they
contacted 3 other persons for supporting the operation in Spain, in Colombia
and in UK (transit country), one of them was an undercover agent. The boat
was discovered by a helicopter of the US Police Forces and the crew launched
the drug to the sea. Nonetheless the US police officers taped the whole
operation and delivered the video to the Spanish authorities. The videotapes
were watched during the trial. The defendants’ lawyers alleged that the
authors of the videos (namely the US police officers) did not give evidence as
witnesses in the main hearing and, consequently the mentioned evidence
should be considered as unlawfully obtained. The Supreme Court did not
accept the defendants’ allegations and confirmed the previous decision of
the adjudication court based on: 1) the Adjudication Court tried to bring the
US police officers to the trial but it was impossible in the end due to logistic
problems; 2) despite that, the Court considered enough security measures
were adopted in order to guarantee the lawfulness of the evidence since the
US police officers delivered the tapes immediately to the Spanish authorities;
two forensic experts reported the lack of manipulation in the tapes; Spanish
police officers who carried out visual and personal surveillance of the
defendants gave evidence as witnesses about the preparation of the drug
trade by them; pictures of all the defendants in the same boat (made by the
Spanish officers during the police surveillance) were showed also during the
trial; and finally, the videos were taped in the open sea and were not required
to undergo judicial authorisation.



Jr ‘07. SIM 03 EN [R2] 24.02.2011 15:38 Page 81 @

SPECIAL INVESTIGATIVE MEASURES - DOMESTIC AND INTERNATIONAL PRACTICE 81

2.6. SPAIN - JUDGMENT 1547/2002 SUPREME COURT
Video taped by Spanish police officers. Proper moment to challenge its lawfulness

That video showed two dealers (the defendants) selling drugs in a public
square. The tape was watched by the prosecutor and the defendants’ lawyers
before the holding of the trial. The defendants’ lawyers requested, at the be-
ginning of the trial, an expert report in order to determine if the tape was
original or a copy. The Adjudication Court rejected the request since such
activity was no possible to be done just at that moment and the lawyers had
had the opportunity to request that report during the criminal investigation
and they did not do so. Regarding the legality of the evidence, the Court
repeated the same allegations that have been mentioned above.

A defendant’s lawyer cannot request new evidences or the conduct of investigative
act just at the beginning of the trial -with some exceptions provided for by law-,
especially when they have had the opportunity of challenging evidences previously
in other phases of the procedure.

3. CONTROLLED DELIVERY
3.1. SPAIN - JUDGMENT 598/2008 SUPREME COURT
Controlled delivery. Requirements

According to the Spanish law controlled delivery can be authorised not only
by the investigative judge but also by the prosecutors or the Heads of the
Organic Units of Judicial Police. Consequently, the authorisation is not
provided for by the law in order to protect rights of privacy or secret of com-
munications, but to better prevent instances of police investigations to be
conducted out of judicial control.

Thus it is not possible to allege violation of fundamental rights in cases of
“controlled delivery”, mainly in the present case (controlled transport of a
container with 700 grs of cocaine from Venezuela to Valencia). The defendant’s
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lawyer alleged the nullity of the evidence since the police officers in charge
of controlling the delivery did not follow the content of the authorisation.
The Court rejected it and stated the requirements of controlled delivery: 1)
the scope of this SIM is provided for by the law and includes a reduced list of
serious offences; 2) exceptionality of the SIM, only applicable for the
investigation of high level criminality; 3) authorisation by the competent
authority (not only investigative judge, but also prosecutor or Head of police);
4) grounded decision according to the case circumstances; and 4) purpose of
the SIM must be to collect evidences against people involved in the commission
of the aforementioned serious crime.

4. “UNDERCOVER/SIMULATED” INVESTIGATIVE MEASURES
4.1. ECHR - CASE OF RAMANAUSKAS V. LITHUANIA (5 FEBRUARY 2008)
Undercover measures: incitement for committing a crime

The applicant (Mr. Ramanauskas) submitted he had been approached by AZ, a
person previously unknown to him, through VS, a private acquaintance. AZ had
asked him to secure the acquittal of a third person and had offered him a bribe of
3,000 United States dollars (USD) in return. The applicant had initially refused but
had later agreed after AZ had reiterated the offer a number of times. On 29
August 2000 the Kaunas Regional Court convicted the applicant of accepting a
bribe ... The court’s conclusions were mainly based on the evidence given by AZ
and on secret recordings of his conversations with the applicant.

The Court observes at the outset that it is aware of the difficulties inherent
in the police’s task of searching for and gathering evidence for the purpose
of detecting and investigating the offences. To perform this task, they are in-
creasingly required to make use of undercover agents, informers and covert
practices, particularly in tackling organised crime and corruption. Furthermore,
corruption - including in the judicial sphere - has become a major problem in
many countries, as is attested by the Council of Europe’s Criminal Law
Convention on the subject. This instrument authorises the use of special in-
vestigative techniques, such as undercover agents, that may be necessary for
gathering evidence in this area, provided that the rights and undertakings
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deriving from international multilateral conventions concerning “special
matters”, for example human rights, are not affected.

To ascertain whether or not AZ and VS confined themselves to “investigating
criminal activity in an essentially passive manner”, the Court must have
regard to the following considerations. Firstly, there is no evidence that the
applicant had committed any offences beforehand, in particular corruption-
related offences. Secondly, as is shown by the recordings of telephone calls,
all the meetings between the applicant and AZ took place on the latter’s ini-
tiative, ... through the contact established on the initiative of AZ and VS, the
applicant seems to have been subjected to blatant prompting on their part
to perform criminal acts, although there was no objective evidence - other
than rumours - to suggest that he had been intending to engage in such
activity. These considerations are sufficient for the Court to conclude that
the actions of the individuals in question went beyond the mere passive in-
vestigation of existing criminal activity.

It falls to the prosecution to prove that there was no incitement, provided
that the defendant’s allegations are not wholly improbable.

To that end, they should have established in particular the reasons why the
operation had been mounted, the extent of the police’s involvement in the
offence and the nature of any incitement or pressure to which the applicant
had been subjected. This was especially important having regard to the fact
that VS, who had originally introduced AZ to the applicant and who appears
to have played a significant role in the events leading up to the giving of the
bribe, was never called as a witness in the case since he could not be traced.

In conclusion, while being mindful of the importance and the difficulties of
the task of investigating offences, the Court considers, having regard to the
foregoing, that the actions of AZ and VS had the effect of inciting the
applicant to commit the offence of which he was convicted and that there is
no indication that the offence would have been committed without their in-
tervention. In view of such intervention and its use in the impugned criminal
proceedings, the applicant’s trial was deprived of the fairness required by
Article 6 of the Convention.
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4.2. ECHR - CASE OF MILINIENE V. LITHUANIA (24 JUNE 2008)
Undercover measures: NO incitement for committing a crime

On 10 June 1998 the applicant was approached by SS, an acquaintance, with
whom, she alleged, she had merely discussed the sale of her car. Unbeknownst to
her, their conversation during that meeting was secretly recorded by SS. On 16
June 1998 a special anti-corruption police unit of the Ministry of the Interior (STT)
received a complaint by SS that the applicant had demanded a payoff, in the
form of a new car, in return for admitting and deciding SS's civil claim to declare
null and void the auction of his property. On the same date the STT applied to the
Deputy Prosecutor General, requesting a “Criminal Conduct Simulation Model”
(“the model”). On 17 June 1998 the model was authorised by the Deputy Prosecutor
General. Thus the conversations were secretly recorded by SS with technical
equipment provided by the STT. The applicant took a total of USD 10,500 in
personal bribes, as well as USD 1,000 to buy-off certain higher court judges. After
being convicted, the applicant alleged the unlawfulness of the recordings of her
conversations with SS, and the improper use of those recordings as evidence to
support her conviction. The applicant also complained that SS and the authorities
had entrapped her into committing offences upon which she had not been ready
to embark.

The Court’s assessment. There was no evidence that the applicant had
committed any offences beforehand, in particular corruption-related offences.
However, the initiative in the case was taken by SS, a private individual, who,
when he understood that the applicant would require a bribe to reach a
favourable outcome in his case, complained to the police. Thereafter the
police approached the Deputy Prosecutor General who authorised and
followed the further investigation within the legal framework of a criminal
conduct simulation model, affording immunity from prosecution to SS in ex-
change for securing evidence against the suspected offender. To the extent
that SS had police backing to offer the applicant considerable financial in-
ducements and was given technical equipment to record their conversations,
it is clear that the police influenced the course of events. However, the Court
does not find that police role to have been abusive, given their obligation to
verify criminal complaints and the importance of thwarting the corrosive
effect of judicial corruption on the rule of law in a democratic society. Nor
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does it find that the police role was the determinative factor. The determinative
factor was the conduct of SS and the applicant. To this extent, the Court
accepts that, on balance, the police may be said to have “joined” the criminal
activity rather than to have initiated it. Their actions thus remained within
the bounds of undercover work rather than that of agents provocateurs in
possible breach of Article 6 § 1 of the Convention.

As the Court has already noted, there were clearly good reasons to commence
the investigation after SS had contacted the police. It was established that
SS had no special relationship with the applicant, from which can be inferred
that he had no ulterior motive in denouncing the applicant. The model had
been lawfully conceived and put into action. Moreover it had been adequately
supervised by the prosecution, even if court supervision would have been
more appropriate for such a veiled system of investigation.

In the light of the foregoing considerations, the Court finds that there has
been no violation of Article 6 § 1 of the Convention.

4.3. ECHR - SHANNON V. THE UNITED KINGDOM (6 APRIL 2004)
Admission in trial of evidence obtained with entrapment by a journalist

The Court notes that the State’s role was limited to prosecuting the applicant
(Mr. Shannon) on the basis of information handed to it by a third party -M-.
The applicant was “set up” by a journalist, a private individual, who was not
an agent of the State: he was not acting for the police on their instructions
or otherwise under their control. The police had no prior knowledge of M’s
operation, being presented with the audio and video recordings after the event.

Furthermore, the Court notes that in the instant case the circumstances in
which the evidence had been obtained was examined by the trial judge in the
specific context of an application under section 78 to exclude it on the
grounds that it had been obtained by entrapment ... In the course of such ap-
plication, in which the applicant was represented by counsel, the prosecution
witnesses were called to give evidence and were cross-examined and the
applicant gave evidence on his own behalf and called a witness in support of
his case. After a five-day hearing the trial judge refused to exclude the
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evidence, holding that its admission would not have an adverse effect on the
fairness of any proceedings that might follow. In his ruling, which was based
on all the material before him, including the video recording and audio
transcripts themselves, the trial judge concluded that the applicant had not
been entrapped into committing an offence but had volunteered, offered
and agreed to supply drugs without being subjected to pressure. In this
regard, reliance was placed by the trial judge both on the applicant’s familiarity
with the current price of cocaine and drug dealing, as demonstrated by the
fact that he was able to arrange a deal within fifteen minutes and the fact
that, although the applicant had a number of opportunities to withdraw
from the deal, he did not do so, seeing the financial advantages for himself...

The Court finds no reason to question this assessment of the domestic courts
or, on the basis of its own examination of the material before it, to reach a
different conclusion. It further notes that the applicant did not at any stage,
either in the domestic proceedings or in his application to the Court, allege
that the audio or video evidence against him was not genuine or was otherwise
unreliable. Had he done so, it has not been disputed that it would have been
open to the applicant in the domestic proceedings to challenge its admission
on this ground.

In these circumstances, the Court finds that the admission of the evidence in
question did not result in any unfairness and that no appearance of violation
of Article 6 is disclosed in this respect.

4.4. SPAIN - JUDGMENT 890/1990 SUPREME COURT

Drug trafficking: undercover agent, incitement to commit the crime;
interception of communications, lawfulness; concept of criminal organisation

Drugs trafficking case: criminal group which transports 1 ton of cocaine from
Venezuela to Spain. An undercover agent was infiltrated in the gang. Two members
of the group were in charge of financing the operation by buying a fishing boat,
the rest of the members (the captain of the boat and the contact in Venezuela)
and the undercover agent had different roles in relation to the logistic part and
the execution of the illegal trade. The recruitment of the crew (3 people without
previous contact with the criminal organisation) was assigned to the undercover
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agent. Several meetings were held to prepare, firstly the trip by boat to Venezuela,
and then, the journey back with the drugs. During the whole investigation, the un-
dercover agent provided his superior with all relevant information. Additionally,
the six members of the criminal organisation were under strict surveillance. The
four members of the gang and the crew were arrested. All of them were accused
by the prosecutor for committing drugs trafficking.

In the trial, the defence lawyers offered the following allegations: firstly, the
boat was dedicated to a fishing campaign in Venezuela; secondly, the
undercover agent incited all the defendants to commit the crime; thirdly, the
lack of judicial control over the telephone conversations taped by the police
since the records submitted were not the originals but simple copies and
were only partly transcribed.

The Court stated: 1) Experts had reported previously to the trial that tools
and instruments of the boat were not in condition for fishing and that report
was part of the documents attached to the criminal file; 2) the panel of mag-
istrates accepted the incitement of the undercover agent in relation to the
crew recruited by the undercover agent, since once they were on board and
in the open sea, they did know what was happening and then there was no
chance of rejecting the commission of the crime; 3) regarding the lawfulness
of the taped conversations, the panel stated it is not relevant whether were
submitted the original or only simple copies of the records if there is not
proof of records manipulation (and correspondent analysis with that purpose
could be requested by the defendant lawyer during the criminal investigation
and it was not the case); additionally the tapes contained a full-length version
of the conversations and could be reproduced during the hearing (which is
what happened in this case); regarding the transcription, the panel clarified
that the real evidence are the tapes and the purpose of the transcription is
simply to make the access to the conversations easier by means of its reading.

Regarding the concept of criminal organisation, the Court recalled that its
existence does not depend on the direct knowledge of the members which
are at the top of the hierarchy since in practice it is just the opposite. It is
enough to prove the existence of a system of delivery and reception of
orders, which is in place independently of the personal relationship among
the members.
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The concept of “criminal organisation” is essential in the application of SIM since
in most occasions SIMs are foreseen for serious organised cases. According to the
Spanish practice, it is not necessary to identify all members -due to the normal dif-
ficulties for discovering who are iat the top of the organisation-; only evidence
about the existence of a structure and different roles in the commission of the
offense with a permanent criminal vocation are needed.

4.5. GERMANY - JUDGMENT 769/1999 FEDERAL COURT OF JUSTICE
Police call to the defendant and arrange a deal. No entrapment

Drug trafficking operation. Several suspects were arrested. The police found
out the name and the phone number of another suspect. The police decided
to call her and to arrange a drug deal with the purpose of localizing her. She
was arrested and convicted. The defendant’s lawyer alleged during the trial
and later before the Federal Court of Justice that his client was incited to
commit a crime. The Federal Court of Justice rejected that allegation: There
is “entrapment” when the police officer takes the initiative and influence a
person who was not willing to commit an offense; thus the person had never
commit a crime without the previous influence of the police. In this case
there was not entrapment since the illegal activity of the defendant was
known previously by the police by means of surveillances and other suspects’
statements. The police’s phone call did not incite the defendant but allowed
the officers to locate and arrest her.
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5. SECRET INSIGHT AND SEARCH OF A COMPUTER SYSTEM

5.1. SPAIN - JUDGMENT 43/2009, 26 JUNE, NATIONAL COURT (AUDIENCIA
NACIONAL, High Court for Special Offences -terrorism and other serious
offences related to national interest)

Forgery/counterfeit of credit cards. Analysis of computer systems

During the investigation, the investigative judge authorised the search of 3
suspects’ dwellings and 6 computers were seized in total. Forensic experts
from the Police analysed the computers and found out programs which were
suitable for downloading data from original credit cards and subsequent data
saving in false cards as well as several files with data which were obtained
from stolen credit cards.

The Forensic experts intervened in the trial (main hearing) as expert-witness
and explained to the magistrates the methodology they used for the computer
analysis and their findings. The computers were brought into the courtroom
in order to check on the spot possible allegations/questions of the parties.

5.2. SPAIN - JUDGMENT 408/2009, NATIONAL COURT (AUDIENCIA NACIONAL,
HIGH COURT FOR SPECIAL OFFENCES -TERRORISM AND OTHER
SERIOUS OFFENCES RELATED TO THE NATIONAL INTEREST)

Lawfulness of data obtained from computers as evidence

Terrorism case. Members of ETA -Spanish terrorist group- were arrested and
during the search of their dwellings, some computers were seized with
valuable information about terrorist activities and plans. Defendants’ lawyers
alleged the nullity of the files which were obtained from the computers since
the computers were not available in the courtroom at trial. The Court states
as follows: “evidently it is advisable to count on all evidences at trial, including
the mentioned technical devices, nonetheless several forensic experts’ reports
were issued regarding the computers and their contents were available
during the criminal investigation phase and the defendants’ lawyers had the
opportunity at that moment to propose other types of analysis and even to
propose to “expressly” carry out specific expert activities over the computer
at trial. Nothing was requested by the lawyers in that sense. Furthermore,
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lawyers could ask the experts in the cross-examination any detail about their
reports. In the present case lawyers requested in a generic way the presence
of the computers without exposing the necessity of that presence and without
describing neither disagreements with the existing experts’ reports nor the
need of additional experts’ activities or checks. Consequently, the Court con-
sidered the evidence as lawfully obtained, adding that there was not violation
of the right to a fair trial.
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