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INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
3AKOHOT 3A KPUBUYHATA ITIOCTAIIKA OJ1 2010 TOAWNHA

Hakparko 3a Anajauszara

Amnanu3zara 3a pakTHYHaTa MprMeHa Ha MepKaTa IPUTBOP U TEOPETCKaTa MpaBHA paMKa
MpeABHICHA BO 3aKOHOT 3a KpuBHYHaTa mocranka' ox 2010 roguna (BO TTOHATAMOIIIHHOT
texcT 3KII oxg 2010 ronnna), K0j BOCTAHOBH KOHIIEMIIMCKH peOopMHU BO JTOMAITHOTO
KPUBHYHO MPOIECHO MPAaBO BOBEIYBAjKH CIIEMEHTH KapaKTEPUCTHYHH 32 aKy3aTOPHHTE
CHCTEeMH, € pe3yaTaT Ha 3aeJHUYKa COpadOTKa MOMEery MaKeIOHCKOTO 3Ipy’KeHHe 3a
KPUBUYHO TIPaBO M KpUMHUHOJNOTHja 1 CEeKTOpOT 3a Bia/eemke Ha MpaBoTo Mpu Mucujara
Ha OBCE Bo Ckomje.

[Momaronure najeHn Bo AHajIHM3aTa ce OJJHeCyBaaT Ha IEpHOJIOT OJT PBUTE JICBET MECeIn
on nmpumenara Ha 3KI1 ox 2010 ronuna, ogaocHO ox 1 nexemBpu 2013 roquna 10 31 aBrycT
2014 romunHa Bo yetupu ocHOBHU cyfnoBu (butomna, ['octusap, Cxormje u [Ltum).

» Memooonowka nocmaeenocm na Ananuzama

[loarajkn o GakTOT MITO KOHEYHATA OUTYKa AAITH K€ Ce OMPEAeNTH IPUTBOP TN HE, € BO
HAJUIeKHOCT Ha CYZOT, a Cy/ICKara OUIyKa HEeIIOCPETHO IO 3acera OOBHHETHOT OZHOCHO
ondpaHara, THMOT 3a ITOJITOTOBKA Ha oBaa AHaju3a Oerre COCTaBeH Of] Cy/Hja, aBOKaT U
TeopeTHyap.

[Ipu n3roTByBame Ha AHanHM3ara, TAMOT Ha aBTOPY KOPHCTEIIE HEKOJIKY MPHUCTAIIH:

* PasmienyBame Ha JOHECEHHUTE PEIICHNU]a 3a IPUTBOP BO OCHOBHUTE Ccy0BH buromna,
loctusap, Cromje u lltur;

= AHKeTa 32 OOBHHHTEINTE KOW T'M MoceTyBaa Hampemaaute obykn 3a 3KII Bo
neproaoT Maj - jyuu 2014 roguna’;

* Pa3roBopu M KOHCYJITAIlMH CO CyIHH, OOBUHHUTEIN U aJIBOKATH KOM paboTaT BO
obnacTa Ha KPUBUYIHOTO TIPABO.

[Mpodecnonannocra, 0TBOpeHOCTA 32 coOpabOTKa U TOJIPIIKATA OJ] CYJJUUTE HA TPETXOIHA
MOCTANKa KOM KaKO KOHTAKT JIMIIa Oea ONpe/elieH: OJl CTpaHa Ha MpeTCceaTenuTe Ha
OCHOBHHTE CyloBH Bo burtona, ['octuBap, Cromje u LT Bo mporiecoT Ha mpudupame Ha
JTOHECEHUTE pPeIIeHH]ja 3a MPUTBOP Oea o7 0cobeHa BaXKHOCT 32 YCIIENTHOTO CIPOBEYBAkE
Ha OBOj TIPOEKT.

Bonejku cmeTka Bo AHanmm3ara J1a ce BKIIy4ar U CTAaBOBUTE U MPAKTHKATa HA OOBHHUTEIINTE
BO BpPCKa CO MPAIIAKETO 3a MPUMEHa Ha MepKaTta PUTBOP, THMOT IITO TO CIIPOBE/yBaIle
MPOEKTOT CIPOBE/Ie KpaTka aHKeTa Mel'y OOBHHHTEIINTE KOH Oea yIeCHHIN Ha HallPeTHHUTE
00yxw 3a 3KII Bo mepronot maj — jyan 2014 rogrHa. AHKETHHOT MTPAIIATHUK € TAJIeH KaKo
[Ipunor 4 Ha oBaa AHanmm3a.

! 3akoH 3a kpuBHUHaTa mocTanka, Ciyxoen Becuuk Ha PM 6p.150/2010, 100/2012
2 Bo CIIOMEHATHOT MEPHoJl 6ea OAroBOPEHHU BKYIHO 31 AHKETeH NpaluaiHuK ofl jABHU OOBMHUTEIHN Ol Pa3JINYHKU OCHOBHH
jaBHH OOBHHHUTEIICTBA.
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INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
3AKOHOT 3A KPUBUYHATA ITOCTAIIKA O/ 2010 TOAUHA

WNmajku ja mpeaBua nenta Ha AHanu3ara 1a 00e30e1 cecTpaH NpUcTarl BO pa3iieyBambeTo
Ha oBaa MpolieMaTuka, THMOT Ha aBTOPH Oelle BO ITOCTOjaH KOHTAKT CO MPETCTaBHULIU
Ha CyJcKara, OOBUHUTEJICKaTa U aJBOKaTcKaTa ¢esia BO HHTEPEC Ha MpUOHpame MoBeKe
UHGOPMAIMHY 3 IPEIU3BULNTE U OCTAITyBakbETO BO IMPAKTHKATA.

» Ilenu u 3a0auu na Annuzama

[IpBata 3a1aua BO paMKUTE HA LEIUTE HA IPOEKTOT Oellie Aa ce U3BPIIM CyMapHa aHalIu3a
Ha IPaKTUYHATa IPUMEHA Ha HOBOBHECEHHUTE PelleHH]ja BO oAHOC Ha npuTBopoT Bo 3KII o
2010 romuHa, ¥ TOa O aCTIEKT Ha MMOceOHaTa HaIJIaCeHOCT Ha IMoTpedaTa /1a ce BOIU CMETKa
3a cpa3MepHOCTa MoMel'y HErOBOTO BPEMETpacHkhe M OUeKyBaHaTa KpUBUYHA CAHKIH]ja.
Cero oBa co 1ei:

— 71a ce op0erHe NpeKyMepHO TPacwhe U MHOT'YKPATHO IPOJOJDKYBambe HA MepKara
MIPUTBOD;

— olpefeiyBame Ha NMPUTBOPOT KAaKO KpajHa M €IUHCTBEHa e(puKacHa MepKa
3a 00e30enyBame MPUCYCTBO BO cropenda cO OCTaHATUTE alTEpHATUBU Ha
MPUTBOPAKBETO;

— Jla ce yKajke Ha 3aKOHCKaTa 00BpCKa IPBO J1a Ce MPOBEPU AAJIH OJ] IPUIIOKEHUTE
JIOKa31 KOH 0apamEeTo 3a ONPEAETyBathe IPUTBOP HECIIOPHO NPOU3JIETYBa TOCTOCHE
Ha OCHOBAHO COMHEBAHE JIeKa OCOMHUUEHHOT/O0OBHHETHOT I'O CTOPUIJI KPUBUYHOTO
JIeJI0 LITO My C€ cTaBa Ha TOBap;

— 7a ce mocouu norpedarta o AOHECYBame MOSANHEUHH PELICHHUja 3a MPUTBOP
3a CEKOj OOBMHET M OJACITHU 00pa3IoKeHHja 3a CeKoja O OCHOBUTE I10 KOU €
orpezesieH IPUTBOPOT BO JOHECEHUTE PEILIeHH]a CO JOMOIHUTEIHa OOBpCKa Jia ce
MI0jaCHHU OJ] KOM IPUYMHHU OCTAaHATUTE MEPKH 3a 00e30eyBambe IPUCYCTBO HE 01 ja
OCTBapuJIC LeTa 32 HEMPEUECHO MPUCYCTBO Ha OOBUHETUOT BO TEKOT Ha ITOCTAIIKaTa.

Bo nnTepec Ha momsapkaHa aHajM3a Ha 3aKOHCKHUTE PELeHM]ja, BTOpa 3a7adya KOH Koja
ce cTpeMelle 0BOj MPOEKT Oelle Aa ce pasrienaar JOHECEHUTE PELICHU]a TOBP3aHU CO
MepKaTa IIPUTBOP U OJUTYKUTE HA KPUBUYHHUTE COBETH BO OZHOC HAa MPOJOJIKYBABETO HA
npuTBOPOT. LlenTa Ha 0BOj acleKT 0/ UCTPaKyBambETO Oellie a ce J0jAe A0 COIIelyBamke
Jayn onpeaduTe MpaBUIIHO Ce NPUMEHYBaaT BO MPAKTUKATA, JaJIM HELITO Ce M3MEHUIIO
BO OZIHOC Ha OLIEHaTa Ha OCHOBAaHOTO COMHEBAmE€ KAaKO M OLEHATa HAa 3aKOHUTOCTA Ha
JUIIYBAKETO 07 ci1o0oxa. Bo 0BOj CerMeHT 3HAYUTENIHO NTOMOTHAA M PE3YITaTUTE Ol
Morope CIIOMHaTaTa KpaTka aHKeTa Mel'y OOBUHHUTENINTE KOM yKakaa Ha IPaKTHKaTa LITO
BO Pa3JIM4HU CYI0BH IIOCTOU BO OJHOC HA MOCTAITyBAHETO HA OOBUHUTEIUTE.

» Onpasoanocm na Annuzama

Hauenoro Ha Biageeme Ha MpaBOTO € BO OJIMCKa Kopeiauuja co (pusndkara caobona u
MpaBHATa CHIYPHOCT Ha rpalaHMHOT KOU FapaHTHPaaT 3alTUTA Ol apOUTPEPHO JIMILYBabE
oz cinoboxa. [IpaBoto Ha ci1060za ¥ TMYHA CUTYPHOCT Y’KHMBA 3AIUTHTA BO YCTAaBHOTO MIPABO,
MeT'yHapOIHOTO MPaBO 3a IpaBaTa Ha YOBEKOT, KAKO M BO PAMKHUTE Ha MIPOLIECHUTE 3aKOHU
oJ ka3HeHara obnact. OCHOBHTE, HA/IEKHUTE OPraHH, IOCTANKaTa 1 BPEMETPACHETO Ha
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INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
3AKOHOT 3A KPUBUYHATA ITIOCTAIIKA OJ1 2010 TOAWMHA

JIMITYBakETO O CJ'IO60,I[3 3a HOTpC6I/ITe Ha KpMBHUYHATA MMOCTAIIKa MOpa J1a 6I/II[3.T jaCHO n
HEABOCMHCIICHO YTBPACHHU BO MMO3UTHBHOTO Ka3HCHO-IIPOUCCHO 3aKOHOAABCTBO.

Co nosuort 3KII oxg 2010 roguHa ce BoBeJe HOB OOJIMK Ha MOCTAITyBamkhe U MOWMHAKBA
noxenda Ha mpouecHuTe (YHKIUU MOMEry CylOT, OOBUHUTEICTBOTO W opOpaHaTa.
PacroBapyBajku ro cynoT ox oOBpckara Aa nmpubupa U U3BeoyBa JOKa3H, aKLEHTOT €
CTaBEH Ha HETOBAaTa 3ajaKHaTa yJjora BO IOIVIE] Ha 3alUTHTATa HA YOBEKOBHUTE IpaBa U
¢11000/IM 1 IoToJIeMa IPUrKa 3a MPaBUIIHATA IPUMEHA Ha 3aKOHOT U POLIECHUTE TapaHIHU.
Viorara a ce TpHKH 32 3aKOHUTO CIIPOBETYBAaKkE HA MOCTAIIKAaTa KOTa 3aCETrHaTo JIUIE €
JMIIEHO 0f] ¢71000/1a, BO MPBUOT CTATMYM OJ MOCTAMYBAKETO — MPETXOAHATA MMOCTAIKa’®
My € JIOBEpEeHEHa Ha cyaujaTa 3a nperxonHa nocranka. Bo unenor 5 ox 3KII nauuero
00BMHETO 3a KPMBHYHO JI€JI0 UMa NPaBO Ha MPABUYHO CYIACHE Mpe] HEMPUCTPACEH CYI,
BO KOHTPAJMKTOPHA [IOCTAIKa BO KOja K€ T'M OCHOpyBa OOBMHEHHjaTa MPOTUB HETO U Ke
npeasara JokKasu Bo cBoja kopucT. Ocodeno e BaxeH u wieHot 6 ox 3KII koj npeasuaysa
Jleka 0OBHMHETHTE BO KPUBUYHATA IOCTaNKa Tpeda J1a ce cynaT BO pa3yMeH POK, 0e3
HEOIIpaBIaHO OIOJTOBIIEKYBAambE, CYIOT /1a CIIpeuyBa CEKaKBa 3j0ynorpeda Ha mpasara
KOM MM CJIeJyBaaT Ha YYECHULUTE BO MMOCTANKUTE, CO MPONUIIAHN NapUYHHU Ka3HHU 32
NPEKPIIUTEINTE Ha HUBHUTE NPaBa, a UCTO TaKa € MPEABUICHO JIeKa IPUTBOPOT U APYTUTE
OrpaHUuyBamba MOPA J1a Ce CBeIaT Ha HajKPaTKO HYKHO BpeMe.

I[TpuTBOpOT MpETCTaBYBa MEpPKa Ha IIPOLIECHA MPHCHIIOA, KOja MMa 3a ITOCIIeIUIa TPHBPEMEHO
OrpaHMYyBam-e Ha c1000/1aTa Ha JIMIE 32 KOE TIOCTOM OCHOBAHO COMHEBAhE JIEKa CTOPHUIIO
KpUBHYHO Aen0. OCHOBHATA L€ HA ONPENeNyBakeTO IPUTBOP € HEMIPEUCHO MPE3eMabe
Ha MIPOLIECHUTE JICjCTBHja U BOJICHE¢ HA KPHUBUYHATA ITOCTAIKA CO JOCIIEAHO MOUYUTYBAE
Ha HayeJaTa Ha YCHOCT, HEMOCPETHOCT, KOHTPAJUKTOPHOCT, TPaBUYHO ITOCTAITyBabHE, KAKO
Y HAa4eJIOTO 32 yTBPAYBamke Ha MaTepHjaTHaTa BACTUHA, KOM HE OU MOXKeIle J1a Ce 0CTBapar
0e3 MPUCYCTBO HA OOBUHETHOT.

3amTuraTa Ha YOBEKOBH IpaBa M CI00OIU Ha JIMLE YMjalITo cyiodoja € orpaHuueHa ce
MPOIUILIAHHU CO WieHOBUTE 5 1 6 o1 EBpornckara KoHBenMjaTa 3a YOBEKOBHU MpaBa 1 10001
(EKYII), xako 1 Bo uieHOT 9 Ha MeryHapOIHHOT MaKT 3a rparaHCKHU ¥ MOJUTHYKH IIpaBa
(MIII'TIIT). Bo oBaa cmucna, EBponickuot cyz 3a woBekoBu npasa (ECUII) npusnasa nexa
JUIIYBAaKETO 071 cl10001a MOXKE J1a UMa Pa3iuyHUA (GOPMH BO 3aBHCHOCT OJ IIPABHUTE
CTaHIapaM, HO U OJ] MPAaKTUKaTa BO PA3JINUHU JPXKaBH BO 3aBUCHOCT O METOIMTE LITO
'Yl IPUMEHYBAaaT KOH JIMIa BKIYYEeHHU BO ONPEeNIeH TUIl KpUBUYHM Aesa. OuTydyBadko €
JlaJIi OTpaHuvyBamaTa Ha cji00o/ara ce JOBOJHO CEPHO3HH, TIPH LITO CE 3eMaar MpeaBH L
MoBeke MeryceOHO yCIIOBEHH acleKTH: BPEMETPACHETO, ePeKTUTE, HAYMHOT Ha IPUMEHA
Ha Mepkara u ci. BoenHo, Tpeba 1a moctojar 00jeKTUBHH JOKa31 1€Ka OCOMHHUUYEHHOT
= ke u30era (JIMLIETO NOPAHO Beke N30eraio; nMa JoKa3| Win 0apeM HHAULNH JIeKa ce
IUIaHUpa OErcTBO MOPaAN KOHTAKTH CO JIMLA HAJIBOP O AP’KaBara; Ma CeMejCTBO
BO JpyTa 3€Mja; Ha OMAcHOCT Of OErCTBO YKa)KyBaaT NMPHIMKHUTE, KapaKTepoT,
MOPaJIOT WJIM CTaTycoT), OAHOCHO

3 Unien 69 craB 4 o7 3aKOHOT 3a KpuBMYHaTa rocranka, Ciyx0Oen Becauk Ha PM 6p.150/2010, 100/2012
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INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
3AKOHOT 3A KPUBUYHATA ITOCTAIIKA O/ 2010 TOAUHA

= JeKa Ke BIMjae Ha CBEJOLM M Ha cTparara (OIacHOCT Ol yHUIITYBamke Ha JOKa3H,
HaMaJyBambe Ha HUBHATA JOKA3HA BPEAHOCT, 3aIIalllyBamke Ha CBEIOLN, KOHTAKTH
CO JIMIa BMEIIAHH BO CIIy4ajoT U CI), OMHOCHO

= JeKa Ke ro IOBTOPH MJIH JOBPIIH AEJIOTO HIIH K€ CTOPH JETI0 CO KOE Ce 3aKaHyBa (aKo
ce TOBapH 3a MOBEKEe BPEMEHCKH MOBP3aHH HACTAHH CO IITO IOKAXYBa YIIOPHOCT
BO JIC]CTBYBAETO U CJ1.)

= OYMIVIEOHO M30ErHyBa J1a J0j/A€ Ha INIaBHA pacnpasa (M IHOKPaj YPEeAHO MPUMEHa
MOKaHa JINIIETO He Jioara Ha CyJ U CII.)

[IpuTBOpOT TO MpHUBJIEKYBa BHUMaHUETO HAa IIPABOCYAHATAa U HAyyHaTa jaBHOCT, HO U
Ha jaBHOCTA BO LIEJMHA, 3apaan (akToT IITO CO HEroBaTa MpHMEHa Ce CyCIIeHaupaat
(dyHIaMEeHTaIHU paBa 1 cI000M M HETOBOTO OIPEAETYBabe, 110 IPABUIIO, CE ABHKH 10
TEHKa JIMHKja Mel'y HAaCTOjyBameTO Aa ce 00e30e1u MPUCYCTBO HA JIMLETO 3a KOE MOCTOU
OCHOBAHO COMHEBAHE J€Ka CTOPUIIO KPUBUYHO JIEJI0, O €AHA CTPaHa, U HAueJIOTO JeKa
CEKOj ce CMeTa 3a HEBHH CC¢ JI0ICKa HEroBaTa BUHA HE C€ JOKaXKe CO MPABOCHIIHA CYy/ICKa
OJUTyKa, Off APYra CTpaHa.

[Torpebara ox cipoBeyBamke Ha MPOEKT MOCBETEH HA MEpKaTa MPUTBOP MPOU3JIE3€ Of
noBeke npuunau. Ox uckycrsara co npumena Ha 3KIT ox 199714, HajMHOTY 3a0eerKku 3a
MepKaTa IPUTBOP MMalIe BO OZIHOC Ha PEIICHU]aTa 32 HETOBO ONPEAEITYBabhe KON 0ea HOCEHH
0]l CTpaHa Ha Cy/I0T, a 0ea OLEHETH Kako HeoOpa3noKeHH!, HeapryMeHTUPaHH, IPEMHOTY
reHepalu3upaHu, a MepKaTa IIPUTBOP Tpaelle MPenoyiro 0e3 NoCTOeHhe apryMEHTH 3a
KOHKPETHO HaBeJeHHUTe ocHOBU. Ha ucra nunuja ce u 3a0esemKkuTe mWTo BO HOCICIHUTE
HEKOJIKY TOJIMHHU C€ yIaTyBaaT Ha aJipeca Ha OlpeelyBambe Ha MepKaTa IPUTBOP OJ] CTpaHa
Ha CyJoT 0€e3 10BOJIHA KPUTHYHOCT BO OLICHAa HA OCHOBAHOTO COMHEBAmbE, JIeKa IPUTBOPOT
MOHEKOT'all Ce KOPUCTH KAKO Ka3Ha HAMECTO KaKo MEepKa, IeKa MMa cllydad BO IPaKTHKaTa
KOU paraaT 3arpuXeHOCT OMEjKH MEpKa IPUTBOP CE€ OIPEAeTyBa HAKO MUHAJIO MOAOJITO
BpEME O]l CTOPYBambE Ha JIEJIOTO IO HETOBOTO OTKPHUBALE, JIMIATA IO 3aryOUJIe CBOjCTBOTO
LITO IO UMaJIC ¥ HE TIOCTOM MOXKHOCT Jla TO TIOBTOPAT AEJI0TO, Kora HA OOBUHETHTE UM CE
M3PEKyBa Ka3Ha 3aTBOP CO BPEMETPacHhe UACHTUYHO CO BPEMETO MHHATO BO MPHUTBOD,
MHOTYKPaTHO NMPOAOJIKYBakbe Ha IPUTBOP 0€3 MOCTOCHE JOBOJIHO aPryMEHTH LITO T'H
OIpaB/lyBaaT BAKBUTE PEIICHH]jA U CII.°

Hammara ap»kaBa ke ocTaHe 3alamMereHa Mo MPUTBOPameTo® Ha HOBHHAPOT ToMHCIIaB
KexxapoBcku 3a TekcT Hanumad Bo 2008 ronrHa M MOBEKEKPATHOTO MPOJOIIKYBarhe Ha

4 3akoH 3a KpuBuuHara nocrarka, Ciry:xoen Becuuk Ha PM 6p. 15/1997, 44/2002, 74/2004, 83/2008, 67/2009 u 51/2011.
SToauuray u3Benran Ha X eacHHIKHoT komuteT3a 2010 1201 1r; http://www.mhce.org.mk/pages/reports#. VN34P9RwalA;
UsBemrajor na CA/] 3a yoBexoBute mpasa 3a 2013r; http://www.state.gov/ j/drl/ rls/hrrpt/humanrightsreport/index.htm?y
ear=2013&dlid=220304#wrapper; “Braking the Conspirancy of Silence”, Amnesti International, 2015 http://www.amnesty.
ch/fr/themes/torture/docs/2015/programme-secret-de-detention-de  -la-cia-les-gouvernements-europeens-doivent-rendre-
des-comptes/breaking-the-conspiracy-of-silence-usas-euro pean -partners-in-crime-must-act-after-senate-torture-report-
33-pages-en-anglais; [IpurBop mpexn cynemwe, npod.a-p. I'opaana Jlaxeruk Bysxaposcka, Janu Huua, Maprapura Ilana
Hukonoscka, 3npyxkenue Ha cyauute Ha PM, 2009 rommna http://www.osce.org/mk/skopje/36711?download=true;I.
Jlaxxeruk — BykapoBcka/B. Y3yHoB, [IpuTBOp - OCHOBH, PAaKTHYHA IPUMEHA U YHHCH-E, 300PHUK BO YeCT Ha mpod. A-p
Bragumup Mutkos, I[Ipasen dakyarer ,,Jyctunujan [peu™ Bo Ckomje, 2010, ctp. 323-350; Kanajyues, I, Edexrusna
onbpana BO KpHBUYHUTE MOCTANku Bo PermyOnuka Makenounuja, Exunuja: Ilpumenara na 3akonute nop jayna, Qoxpamnija
OtBopeno omnmrrectBo - Makenonuja, Cromje, jynu, 2014.

6. ITputBOpOT Tpaere o1 Maj 10 HoemBpu 2013
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INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
3AKOHOT 3A KPUBUYHATA ITIOCTAIIKA OJ1 2010 TOAWNHA

HPUTBOPOT U TTI0Kpaj OypHuTe peakuuu ox OBCE, Merynaponuara ¢enepaiiija Ha HOBUHApU
(IFJ) u npyru MefyHapoAHU OpraHU3aliK KOU CE TPUKAT 3a CTEIICHOT Ha MOYHUTYBabe Ha
YOBEKOBHTE NpaBa, kako u Ha CtejT Henaptmentot Ha CA /] Bo M3BemTajoT 3a 4OBEKOBUTE
npasa 3a 2013 roguna’.

Wmunyor Ha apxaBata ce HapymyBa u npex ECUIL, kane apxaBara 3aryon HEKOJKY
ClIydad MOBP3aHU co nmospena Ha wieHoT 5. [Topaau 20-MeceuHnOT NpUTBOP Ha Opakara
MunaHOBH, TPOAOIDKYBaH MOBEKENATH, ITO criopea npecyaara Ha ECUIT® ce ciyuyBaio
€O Ia0JIOHUPHU3PaHH peLIeHH]ja U 0€3 TOBOJIHO apryMEHTUPAHH OCHOBH 3a IIPOJIOJIKYBabE,
on byneror na apxkasara ke ce omyiear 6au3y 8.000 eBpa Ha ©Me MarepujajHa IITETa.
Jompga ke ce aHanu3upa ciay4ajot Ha Opakara lllunoBuk, xoj ciopen M3Bemrajot Ha
Crejt lenaprmentor Ha CAJI’, COAPKU MHOTY MOJIUTHYKH UMIUTHKAI[MHA KOU BOAAT KOH
3aKJTy4OK 32 CEJICKTUBHA IIPaB/ia. 3arpHKEHOCT CE jaByBa BO CMHUCJIa Ha OLieHa Ha moTpedara
3a CIIpOBEIyBamE IJIOMa3Ha MOCTAIKa 32 eKCTPagulija Ha JUIEe Koe J0OPOBOIHO TO
MPEKHHYBa MPECTOjOT BO CTPAHCTBO 32 /1a CE BPaTH BO Ap>KaBaTa OTKaKO JO3HABA JieKa Ce
BOJY KpMBHYHA MOCTAIKA IPOTUB HETO, EKCTPAAULIMOHUOT IPUTBOP, CKpaTeHaTa MOCTaNKa
3a eKCTpaauLuja, a MoceOHO BHUMaHue MoOylyBaaT U apryMEHTHUTE KOU TH OIIpaBayBaar
OCHOBHTE 3a IPUTBOP, HOBA M HEZOBOJIHO BOOOMYACHA Cy/ICKa IPAKTUKA Ha IIpeIynpeayBamba
JI0 JIUIIaTa LITO HyJaT MMOT KaKo TapaHIyja 3a 3aMeHa Ha IPUTBOPOT BO OBOj CIIydaj H CII.

Bo IlpupadHukoT 3a mpUMeHa Ha MepKara IpuTBop'’, 3ApyKEHHETO Ha CYAMUTE YIITE
B0 2009 ronuHa MOHyAM HACOKM 3a CYIUUTE U OOBHHHUTEIUTE 3a MOLIMPOKA MPUMEHa
Ha aJITEPHATUBHUTE MEPKHU U C€ yKaka Ha 1morpedara oJf M3rOTByBambe apryMEHTUPAHU
pelIeHHja KOM K€ COIpIKaT OLIeHKa Ha KOHKPETHUTE OKOJIHOCTH ITOBP3aHU CO OOBUHETHOT
1 KpUBHYHOTO JEJIO IITO MYy CE CTaBa Ha TOBAp, a KOU IO ONpaBayBaaT ONpPEAeTyBambETO
Ha MepKa 3a 00e30e1yBame MPHUCYyCTBO.

%k sk ok

Kpajua uen Ha AHanu3zara e 1a ce MOHyJaT OXpeleH! TOJIKYBamba KOU Ke TH OTCTpaHaT
JUJIEMHTE MPUCYTHH Kaj CTPy4HATa jaBHOCT MPH NMPaKTUYHATa NMPUMEHa Ha 3aKOHOT, HO
BOETHO, NMajKH MIPEABU JIeKa BO TEK € IOCTalKa 3a U3MEeHH U fomnoinyBame Ha 3KII, na
ce MOHYAAT U HU3a MPEUI03H 32 YHANPEIyBamhe Ha 3aKOHCKUTE OIpe0U BO OBOj CETMEHT,
a KOU IPEIU3BUKYBaaT HEBOCAHAUCHO TOJIKYBambe OXHOCHO MPOOIEMH MM MOTELUIKOTUH
[Py IpUMEHATa.

" Buau dycnora 5 morope

8 http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx# {“fulltext”:[“Miladinov”],”documentcollectionid2”:[“GRANDCH
AMBER”,”CHAMBER”],”itemid”:[“001-142521"]}

° Buju http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm?year=2013&dlid=220304#wrapper

10 TIputBop mnpexn cyaewe, mnpod.a-p. [opaana Jlaxeruk Byxkaposcka, Jann Hwuua, Maprapura [lana Hukonoscka,
3npyxenue Ha cyauute Ha PM, 2009 roauna
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NPUMEHA HA MEPKATA ITIPUTBOP CITOPE]
3AKOHOT 3A KPUBUYHATA IMOCTAIIKA O/ 2010 TOAWHA

COIUNIEJAHM ITPOBJIEMM, IIOTEINKOTHUHA
e U HEBOE/JHAYEHA ITPAKTUKA

HenosoiHo jacHu u
3aKOHCKH OJIpei0oun
3a OlIpelieITyBambe
U IIpUMEHA Ha
MepKaTa IIPUTBOP

IIpakTrnynu
npoGyieMu npu
oIpezieNyBambe Ha
MepKaTa IPUTBOP

HeBoemnaueHno
[TOCTAINyBamke BO
MpaKTUKATa O
CcTpaHa Ha jaBHUTE
OOBHUHHUTEJICTBA U
CyJIOBHTE

Cermenr 1: OcHOBaHO COMHEBAHL€

Mepkara IpuTBOp Ce OMpeellyBa Bp3 OCHOBA Ha MUCMEH M 00PAa3JIOKEH MPEAIor Of
OOBHHHUTEJIOT, BO MPUJIOT HA KOj OOBUHUTEJIOT € /I0JI’KeH Jia TH JIOCTaBH JIO Cyaujara
Hapendara 3a CIpoBelyBaibe HeTpakna nocranka (OCBEH BO CKpaTeHaTa MoCTarka)
1 cuTe Marepujajinm 0Kka3zu Kou i npubasui. Mako nepuogor Ha npumena Ha 3KII
o1 2010r. e kparok, cernak BO IpaKTHKaTa BeKe ce 3a0elie:KyBa MOrpelieH NpucTa, rna u
MOKPaj 3370JDKUTEITHUOT KapaKkTep Ha oBaa oape/0a Bo Jei o]l aHainn3upanute Pemenuja 3a
oTpe/ieyBambe Ha MepKaTta IPUTBOp HeJJO0CTacyBa a OuiaT HaBeICH! JJOKa3UTe U (haKTUTe
32 OCHOBaHOTO COMHEHHE 32 OOBHHETHOT 3a KOr'o ce 0apa MepKa MpHUTBOp of wieH 167
craB 2 T.1'!. TTomony Ha cimukara 1 ¢ mpukakaH eJIcH MpuMep 3a HECOOIBETEH MPUCTAI:

"Unen 167, cras 2, Touka 1, 3akoH 3a KpuBnuHara nocrarka, Cirysx0en Becuuk Ha PM 6p,150/2010, 100/2012:
“[...] (2) Bo 00pa3noxeHueTo Ha PEIICHUETO 3a MPUTBOP 3aJ0JDKUTEIHO K€ Ce HaBe/ar:
1) cute hakTH ¥ JOKA3M OJ1 KOU IIPOH3JICTYBa OCHOBAHOTO COMHEBASE JIcKa OOBUHETHOT I'O CTOPHJI KPUBUYHOTO AEO. [...]*
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INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
3AKOHOT 3A KPUBUYHATA ITOCTAIIKA O/ 2010 TOAUHA
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Cnuka 1

[Ipu nocraByBame MpeasIor 3a MPOA0IDKYBamkbe Ha MPUTBOP 10 KpUBUYHHOT coBeT (KC)
OOBHHUTEIOT € JOJDKEH J1a T'M MOIHECE CUTE CITHCH, IPETXOHO TOHECEHOTO peIIeHHue 3a
OIIpe/ieNTyBak-e IIPUTBOP KaKO M PEIICHHjaTa 3a MPETXO0IHO MPOJ0JDKYBAE Ha IIPUTBOPOT
(BO ciydaj Ha TOBEKEKpaTHO MPOAOJDKYBame Ha MPUTBOPOT). Cexoj mpeaior 3a
NPOJ0JKYBalkh€ HA MPUTBOPOT, O] ACMEKT HA 00pa3JiokeHHe U apryMeHTHPAHOCT,
Tpebda 1a MMa MCT TPeTMaH U I'u 0apa UCTUTE MPEXYCJ0BH KAKO U NPU NPBUYHUOT
HPEIOT 32 OTpelesyBahe Ha MPUTEoPoT. Bo oBaa cMuCIIa HEOIIXOTHO € 1a Ma (aKTh
M JTOKa3| IIITO ja OTpaBIyBaaT OCHOBAHOCTA HA CEKOj OCHOB II0 KOj € MPEIJIOKEHO J1a ce

IIPOJOJKU MEpKaTa IIPUTBOP.
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NPUMEHA HA MEPKATA ITIPUTBOP CITOPE]
3AKOHOT 3A KPUBUYHATA IMOCTAIIKA O/ 2010 TOAWHA

[Ipen na ompeneny MpUTBOP CyArjaTa Ha MPETXOAHATA MOCTaNKa Tpeba aa e yOeaeH 3a 3a
CJICAHUBE JIBE OKOJIHOCTH:
"  JeKa IIOCTOM OCHOBAHO COMHEBAME 3a CTOPEHOTO KPUBHYHO JIEJIO 3a KOe ce
TOBapu OOBUHETHOT U
"  JeKa MOCTOjaT AOBOJHO JOKA3M KaKO apryMEHTH BO IPHJIOT HA OCHOBHUTE 3a
KOU OOBHHUTEJIOT MpeJyIara Aa ce ONpeiesid IPUTBOPOT.

CBoeTo yOenyBame 3a OKOJTHOCTA JeKa IOCTOM OCHOBAaHO COMHEBAME CyAHjaTa ro TeMeNn
Ha JI0Ka3uTe (Ha mpuMep: HOTBPAHU 32 OA3EMEHHU NPEAMETH, 3alIMCHUK 32 IPETPEC Ha IOM U
JPYTU OIPOCTOPHH, POTOROKYMEHTALIN]a, BEIUTAUCHE, 3aMMCHULM O] HICKa3H Ha OOBUHET WJIH
0[] CBEJIOLIM | CJ1.) M HapendaTa 3a CIIpOBelyBambe HCTPAXKHA ITOCTAIKa (OCBEH BO CKpaTeHa
MocTarnka), J0CTaBEHH BO MIPUJIOT Ha MPEIJIOTOT 32 OIpeeyBamke Ha MepKaTa IIpUTBOpP.

Henocraroxk Bo 3KII e oTcycTBOTO Ha 0zipeda 3a 3anupame Ha MOCTAIlyBambEeTO BO CIIy4aj
KOra cynujara, OLeHYBajKu ' JOCTaBeHUTE JJOKA3H 10 OBOJ MPEJIOTOT 3a ONPEIEITyBakbe
MIPUTBOP, K€ OLIEHHU JeKa HeMa JOBOJHO JOKAa3U JIeKa OCOMHUYEHUOT I'O CTOPUI AEIOTO
LITO My ce cTaBa Ha ToBap. Bo BakoB cirydaj, HaMecTo Ja ja 3ampe nocrankara (IITo
JIOTUYHO MPOU3JIeTyBa oA (yHKIHjaTa Ha Cyaujara aa Ouzae 3alUTUTHUK HAa YOBEKOBHUTE
npasa u cy1000au), CyaujaTa HajMHOTY LITO MOXKE A2 CTOPH € Jia TO Of0He MPEeJIOroT 3a
omnpenenyBamke Ha MepKara pUTBOP.

3aknyuno coznedysare:

Cynujata HeMa HAJUICKHOCT Jla ja 3ampe MOCTamkaTa BO CiIydaj Kora
OJUTY"yBajKH IO MIPEIIOTOT 32 ONpe/IelyBamke Ha MEpKaTa MPUTBOP Ke YTBPAN
JIeKa HE TIOCTOM OCHOBAHO COMHEBAmE 32 KPUBUYHOTO AEJI0 HITO MY C€ CTaBa
Ha TOBap Ha OCOMHHYCHUOT.

Ilpenopaka 1:
Jla ce pasmiena MoxHOCTa 3a gonoaHeHue nin u3mena Ha 3KII o 2010r., Bo

HaCOKa Ha HAJJIC)KHOCTUTEC Ha Cy,Z[I/Ij daTa Ha MMPETXO0AHATa IMMOCTAaIlKa 3a 3allipame
Ha mocTalrkara BO rop€ HaB€ACHOTO 3aKJIyYHO COITICAYBAmkbE, a CO OITIEA Ha

HETOBAaTa yJiora KaKO rapaHT Ha IIpaBaTa Ha OOBHHETHOT BO IOCTAIKAaTa.

Cerment 2: OnpenenyBame Ha MepKaTa IPUTBOP

Bo ckoperiHara npakTHKa ce cpekaBaar ciydad Ha HEZJOBOJIHA €1a00pHUPaHOCT Ha OCHOBUTE
3a IPUTBOPAkE O] CTpaHa Ha CyJOT NP TOHECYBalbE HA PELICHUE 3a ONpeAcyBambe
nputBop. [ToTpedHo e cynoT aa pacmnonara co 00jeKTUBHH JOKa3HU JeKa OCOMHUYEHHOT Ke
n30era (JIMIe Koe TIOPaHo Ce a0 BO OETCTBO, JIOKa3HW 3a IUIAHUPAaHO OErcTBO, CEMEjCTBO
BO JIpyTa Ap’KaBa, PUIMKH, KapaKTep, MOpaJl, CTaTyc); AeKa Ke BIHjae BP3 CBEAOLHUTE U
ucrparara (YHUIITYBamb€ Ha JOKa3H, 3alljIallyBambe Ha CBEIOLH, KOHTAKTH CO JIMLA BMEIIaHN
BO CIIy4ajoT); ieKa Ke IPOAOJIKH CO U3BPIIYBakhe Ha KPUBUYHOTO J€JI0 (KO € OpaHeIIeH
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INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
3AKOHOT 3A KPUBUYHATA ITOCTAIIKA O/ 2010 TOAUHA

OCYAEHHK, I'0 TIOBTOPHJI 1eJIOTO, MUHATOTO Ha OOBUHETHOT) U JIeKa Ke I'0 HapyIlyBa jaBHUOT
pen u Mup (BO ciIy4aj Ha OaMa3[a WK jaBeH JIMHY).

[Tpu ananu3upamero Ha Pemiennjara 3a onpeaenyBamne IPUTBOP, Oea 3a0eseskaHn HEKOJIKY
ACIIeKTH KOM BO WAHMHA Tpeba Jja ce of0erHyBaar, 1 Toa:

» [Ipudakame Ha IPEATIOrOT MEPKa IPUTBOP J1a Ce ompenenu crnopen @wieH 165 cr.1
T.1'2 OMHOCHO JieKa 0OBUHETHOT Ke ce J1ajie Bo 6eCTBO, Oe3 MpuToa Ja Ce HaBeaaT
JIOKa31 Ofl KOU MPUYMHU Toa ce TBpAU. Bo ronem 6poj on nonecenure Pemenuja
ce HaBe/yBa JieKa NpUUMHaTa € HeBpaOOTEeHOCTa, 0E3MMOTHOCTA U HEOOPMEHOTO
CEMEjCTBO;

= Bo HeKou pelieHnja ce cpekaBa pacueKop oMery TUCIIO3UTHBOT U 00Pa3IoKEHHETO,
ra Taka BO JUCIIO3UTUBOT € HABEICHO JieKa Ce ONpeAeayBa MepKa IPUTBOP IO
OCHOB Ha WI.165 cT.1 T.1, a BO 00pa3I0KEeHNETO € HABEACHO JIeKa CBEAOKOT HE €
COCIIyIIaH M JIeKa CO OCTaHyBambEeTO Ha €10001a OCOMHUUCHHOT MOXKE A2 BIIHjae
BP3 MOCTAIKaTa;

= Bo penieHujara 3a IPUTBOP ONpe/iesieH Mo 0CHOB Ha w165 ct.1 1.2"3, Hukane He ce
CpeTHaa MOHYIEHH JI0Ka31 JieKa OOBUHETHOT OCTBAPUII MJIM c€ OOMAEIN 1a OCTBapU
KOHTAKT CO KOHKPETHH CBEIOLU WIIM A€Ka ce OOMET 1a T'M YHUIITH I0Ka3UTe Ipe]
Ja Ouze onpezeneHa MepKara npuTBop.

[TonenHakBO BaXXHO € Ja ce HAIlOMEHe, JeKa NP pasrienyBameTo Ha Pemenujara 3a
OTpezieyBamke IPUTBOP BO OTHOC Ha MPAILIAKETO 3a ONPEAETYBalkbe Ha MepKaTa IPUTBOP
Ce CPeTHYBaaT U MO3UTHBHU MPHUCTAIN BO MPAKTHKATA, KAKO Ha IPUMEp:

= Cynmor OLECHWJI JeKa €JHa OJ TOYKHUTE MO KOW OOBHHHUTEIICTBOTO 0Oapajo
OTIpe/IeNyBabe IPUTBOP € HEOCHOBAHA OJ1 TPUYHHHU IIITO 061ACHEHUON MYICUNEN
He 0asl pele6anmHuu 00Ka3u U gaxmu OJl Kaje MPOou3JieryBa Jeka OOBUHETHOT Ke
TO TIOBTOPH JICIIOTO BP3 JIPYTH JUIa (BO KOHKPETHOTO PELICHUE CTaHyBa 300p 3a
Youcro Bo 06ux ox wieH 123 ct.1 Bo Bpcka co wieH 19 ox K3). Cynot nanpaBui
pasrpaHuYyBame Ha OCHOBHUTE 32 KOH OWJIe ITOHYICHH JIOKA3H 32 JIa CE ONPEIesTn
MepKaTa MpUTBOp;

= Bo penieHujara ce cpekaa (ppasara Jjeka MepKara puTBOpP € HajCOJIBETHA MEpKa
3a J1a ce 00e30e1 OOBMHETHOT BO TEKOT HA IMOCTAIKATA U JIeKa BO MOMEHTOT KOTra
CY/IOT OJUTy4yBaJI 33 MPEJIOTOT O] IPUIIOKESHHUTE JIOKA3U CE YTBPJUIIO JIeKa Hemd
npocmop 3a onpeodenyséarse noonaea mepka on wien 167 cr.2 1.3 ox 3KII

12 Unen 165, cras 1, Touka 1, 3akoH 3a KpuBnuHara rnocrarka, Cirysxoen Becuuk Ha PM 6p.150/2010, 100/2012:

“[...] (1) AkO mOCTOM OCHOBaHO COMHEBAHE JIEKa ONPEIEICHO JMIE CTOPUIO KPUBHYHO JEJO0, JOKOJIKY IPHUTBOPOT €
HEOIIXOJICH 3a HENPEeYCHO BOJICH-e H aKpUBUYHATA MTOCTANKA, IIPOTHB TOA JMIIE MOXE Ja C€ ONMPE/EIN IPUTBOP, aKo:

ce Kpue, ako He MOXE J[a C¢ yTBP/M HETrOBUOT MICHTHTET HIIK aKO TIOCTOjaT PYr OKOTHOCTH IITO yKa)KyBaaT Ha OMacHOCT
o OexcTBo;[... ]«

13 Unen 165, cras 1, Touka 2, 3akoH 3a KpuBnuHara rnocrarka, Cirysxoen Becuuk Ha PM 6p.150/2010, 100/2012:

“[...] 2) mocTou ocHOBaH CTpaB JcKa ke I COKpue , hancupuKyBa WM YHUIITH TPAruTe HA KPHBUYHOTO JIENO WIIH aKO
0cOOCHH OKOJIHOCTH yKaXKyBaaT JieKa Ke ja MorpedyBa KpPHBHYHATA MOCTAIKa CO BIHMjaHHE BP3 CBEAOLMTE, BELITAIUTE,
COYYECHHLIUTE WIN NPUKPUBAYUTE;[...]*

001600



INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
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[Nonomny Ha ciukaTa 2 € mpuKa)kaH eeH MPUMep 3a IO3UTHBEH NPHUCTAIl BO 00Pa3I0KyBambETO
Ha JoHeceHuTe Perienuja 3a onpenenyBame Ha MepKara IPUTBOP.

Bo o0paznoxeHneTo ce HaBeIeH! OKOJTHOCTHTE 32 PA3INYHUTE OCHOBH 32 OIPE/IeITyBabhe
Ha MepKara IMPUTBOP IIPH IITO CY0T apryMEHTHPAT O KaJie IPOH3IIEryBa CTPaBYBAmHETO 32
MOYKHOCTa 0] 0eTCTBO (UeCTH NaTyBama eBuieHTHpanu o1 MBP, koHTakTH BO CTpaHCTBO),
KaKO M OKOJTHOCTHUTE KOM MOXKE Ja OWIIaT OMacHOCT 3a BIIMjaHHUE BP3 CBEIOLHTE U
MOCTAITyBakETO BOOMIITO (PaOOTHOTO MECTO Ha OOBHHETHOT KOj MY JlaBa HaJlJIe)KHOCTH
Jla TO TIOBTOPH AEII0TO, XUePAPXHCKa HAIPEIEHOCT Ha OOBHHETHOT BO OJIHOC Ha JIeJ O]
COYYECHUITUTE U CBEJIOIUTE UTH).

Op nmprMepoT NOAOJY € eBUACHTHO JIeKa HEHaBPEeMEHOTO 3all03HaBame Ha ol0paHara co
MPEUIOKEHUTE OCHOBH 3a IPUTBOP ja crpedyBaar of0paHara aa NpuOaBu M MPUIIOKH
JIOKa31 Bp3 OCHOBA Ha KOM CE 3aCHOBA JlaJieHaTa n3jaBa Ha 00BHHETHOT. HepocTarokoT Ha
BaKBHTE JI0Ka3!U Ce IpeuKa Cy10T IPU OATYUYBaBETO 1a TH UMa BO IPEABUI U Ja TH LIEHH
HaBOAWTE JaJleHH OJ] CTpaHa Ha of0paHara.

JIoKOJIKy CyZIOT MOJKEIN J1a TH LEHH AOKa3HuTe MIOBP3aHM CO 3IpaBCTBEHATa cocToj0a Ha
0OBHMHETHOT M HEroBaTa Iprka 3a OOJNHaTa MajKa, He € MCKIIyueHa MOXXHOCTa HaMECTO
MepKaTa IPUTBOP CYIOT J1a ONPEAEIH KyKeH IPUTBOD.

OGpasnowedHne

OJO 38 rowee® H3 OPrEHMM3ADAEH HPWMMHAN M KOPYNUMja NogHEce A0 CYAMjaTa Ha
_Nperxoqsa nocranka npegnor_3a Onpegenysake MEPKA NPKTBOP NPOTHE obauHeTOT |
‘ToAWHA, NOPagW NOCTOSE HA OCHOBWTE 38 NPUTBOP 04
WniBscTiTIv 2 OA HRT). Bo npunor gocTasK: Hapesta 32 CNpoBSAYEaHE NCTRAMHA NOCTANKa
{ Yag Frogwma, a Ha youa SOCTEEKM KpUBWUHE npujaea Gp_ "r.m

Fropmma nogHecera o MBPE wa PM, UNC, OCOCK, COK — Opaenenwe 3a nNepémns
napu ¥ hvHAKCWoKK WCTPAar, DEWEHWE 33 PAcnopeayBarme Ha ﬁmm MECTO AOHECEHD OR
FEA40HANANHUKGT HA CRLWTHHE. AWMHA, BF KALE NPoUINeryaa
AOCTOEMETO HA DCHOBAHOTO COMHEBAME AEKE OBBWHETHOT M0 CTOPMN KPUBWYHOTO AEN0 33 KOE CE
TOBORK.

Bo npegnoroT C8 HAGEAYBA AEK3 NOCTOJET CHONMHOCTHA WTO yMamyBAaT Had OMACHOCT 04
Sercrad, @ TOA C8 BWAO0T W TEMWMHATE HA HPWBWYHMTE AEMa W JaNpEeTEHATA HAIHA 38 WCTWTEe, G
MOMEN NOpagK TOA A3 C& ¥pwe W Aa noSerse co Uen A8 [8 NONpEeYysa KpUBMYHaTa NoCTanka » 4a
waberde yTBRLYBAE HA KPMBWYHD NPaBHa OAroBOpHOCT, Gn calerkyean 4OCTARYBAME HE NOKAHK
W APYTH WCNPaBK BO TEHOT H3 NOCTENKATA CO WTO weTata Gun of ofonroanexyBana. Ha onacHoCcT og
BercTeo yNnaTyea v OKOMHOCTa AEKA NATYBa BO CTPAHCTEO WTO NPoMINerydsa Of AcKalwTe 3a
MUHYB3MEE HE FPEHWYE, LWITD 3HAYM [B8KA TO) WMAE KOHTAKTH B0 CTPaWCTBO Wage Gu momen aa

Cnuxka 2, cmpana 1
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nofernie W ga ce conpue. Ce HaBAiyea f@xAa NOCTOM OCHOBAH CTPAB Aexa GW jainonpeuyyaan
MOCTANKATA AKO C8 WMA NPeABWE AEKE MW NOIHAGE COVUBCHWLMTE W CBEAOLMTE BO KDMBMUHO
NPABHWOT MBCTAH, KOHTEKTHDEN CO HME MPW MIBPLYBAMHETO HA EPWBMMHMTE JEnay @ cnpesa . |
AEN0BHU NOCTANYBAN HAKO XMEPAPXWCKM HAAPEAEHD CRywBEHO MMUE, KBKS M OKONHOCTA geka To| |
HM3 NPUCTAN 40 NHCMEHN MATEDWANHKM A0KAM BO NPABHOTO nwue kage paborw. Ce npeanata
npuTecpoT 48 Buae onpegened cornacHe un 16511 7.1 1n 2 ag 3KN.

Bo Bpéxa cO NOAMECEHWOT NDESNCr 33 ONPEAENYBAME MEPKE NPWTBSP, CyaWjaTa Ha
NPETXOAHA NOCTANKE M4 MCNATE CTRAHKKTE B0 NOCTANKATA M BPaHUTENOT, na NpuToa OBBMHETHOT
Hasene aexa wema notpeda of pakoa evg Ha oSeabegyBare HA HETOBO NPWCYCTED BO TEKOT HE
NOCTANKATA, WABELE Q@HA & TOMHO TOB JEXa BO WIMWHETHTE 483 MECEUM NaTysa Bo Typuwia,
YenTa Ha OB naTysarss BUNa NOBP3AMA CO JANWMWYBAME M3 CTYAMM HA HETOBATA Kepxa BO
WeranByn. Nojackm gexa Hewa 04 WTo 42 Bera, 4eka m CEra & Ha BCToTo paboTHO MECTD, HMEHD &
PAKGBOAMTEN HA OAAENEHWE 38 KOMYHANHW J8HOCTW, Coobpaska) ¥ yrwuW, A6xka QOKORKY Wwan
HAMEPA A3 j8 NONPeYyBa NOCTANKETA W A0 CErd WMAN MOMHOCT 44 M YHALWTH MATEDHaNHTE
AOKIIM MMM NAK g8 BAMjEe KA ceegouwTe. Haeege w TOB Ak € CE YWTE PEKOBOAMTEN Ha
CAASNEHWETO M CETA @ DBNBCTEH Of MPEACHEYANHWEST A48 M NOTAMWYEA CHTE BOEMEHN W JBBPUIHW
CHTYSUMM KaKe ¥ Joropopr. Nojackn fexka Toj & CO HAPYWEHA J4DaBCTEeHE COCTOjBa, UMEHD BO
MEcey [yHn 20014 rogMHa MIBPLIEHA My CB 3 XMPYDLUIKM WHTEPBEHUMK, NOCNEAMUMTE OF WCTHTE C&
CE& YWTE NPUCYTHH, C2 VIUTE & NOS NEKAPCHH HAAI0P W KOHTPONS, 3 BUgein WMa OTRODERH PaHy &
HE aHTWEKWOTCKE TEPANK|A KAK0 M NPEME TEPANWA 33 NOKAYEH KPBEH NPUTHCOX, XONSCTEPON KAKD K
co Tepanvia 3a gwjaSeTwyaps. Nopage CeTe HABEAEHO CMETA Jeka npureop we Tpeba ga Guge
CNPeREneH,

BpaxurenaT vasene gexa npuTteop He Tpefa ga Guge onpegened, MMeHo cyaot Tpeba ga
HMA NPEABKg AEKE NPMCYCTROTO Ha ofBnHeETMOT Moxe ga Guge obeabegeqo oo gpyra noBnara
MEpKE, HEOCHOBAHO & TEPAGHETO geKd oSBuHeTworT Gu momen a8 noSerHe B0 C2 WMMAB Npegems
Aexa To] ¥ NpeTXOAHO BuN AOCTANEH HA OPraHUTE Ha NporoHoT. NojacH Aeka M Cera ce Haora Ha
pafoTHo MecTo na Ko BWn W NPETXOgMD, NPW SANYYYBAWETD CYSOT A3 MMa NPEABMA AEKkE TO) &
CEMESH YOBEX, TATKD Ha TPW NONHONETHW L84S, NPATXOAHG @ HEOCYAYBaH, QKA TO] & CLMHCTBEH
HOCHTEN HA IWHAHCHCKW CPEACTEA BO CEMEJCTEOTO, NOJECHW W TO3 JEKE MWESE B0 JBSgHUUa CO
HETOBATA MAJKa KOJA & CO TewsW JAPaBcToeHW npobnems, MMEHMO wMa anyxapepona Bonecrt na
nopage Toa oJBMHETWOT @ Toj WTo ce rpuxu 38 vea. Co ONpeAenyBaike HA MEepKE NPWTBEOD
ACNonHUTENHe SW C8 BNOUMNG HAPYWEHATA 3APaBCTReHa coCcTojBa Ha ofeuHerwor. Mpegnara 3a
Girae ONPEAENSsHa HEKOE OF MEPSMTE Ha NPETNAINKBOCT npesewgena so KM kako wro
038MaHS M3 NETHA MCMpaBa.

JapHwoT oOBMHMTEN MIjEBH 4EX3 OCTAHYB3 BO LUSNOCT NPW NACMEHD NOAHECEHWOT Npeanor

¥ 2 onpegenyeaks Ha MEDKA NPUTEOD CO AONONHYBAKE ABKE BO OCHOBOT AEKA OCOMHIHEHWOT MMa

ADNUP CO MATEPWjANHWTE A0KA3M W Cara Guaejin @ HE WCTOTO pafoTHD MECTO, C& NOTEPAYEA W 04

mmmme AEKA W CErA MM MMA MCTHTE CONACTYBMA 48 NOTNWLYES TOKMY BEKOB BUA
WA qoHyMeHTALMA, [

Mo WENUTYBAETO HagCTPAHKATE W 6paumingr. CYAMJATA HA NPETXOAHA NOCTANKA Haje
Aewa;
Mpe4noroT 38 ONPesenyBaine MEpKS NDUTE0D & DCHOBEH,

MmMeHo, B0 KOMKDETHROT CRYYE), CYAWATA HA NPETXGMA NOCTANKE CMETa A8xa NOCTojar
OCHOBWTE 33 ONpELenyBarke MEpKa NDWTBOP npeasugedn 8o wn 185 cr.1 7.1 » 2 og JKN. ogHocks
AE®a NOCTOW ONatHOCT 0f Heroeo GercTeo gokonsy ce Gpany o4 cnofoga, Kaso U OCHOBEH CTPaB
AXA KE M COKPME, BanCHBUKYRa MW YHALTH TRAMATE HA KPHBWUHOTO LEN0 WNW kS [@ NONPeYyBa
NOCTANKATA CO BNMJAHNE BP3 CBEJOUMTE, BRILTALMTE, COYMECHHLWTE MKW NPUKDHBAYATE.

Cnuxka 2, cmpana 2
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Mpu oANYYYBEHETD CYAOT 1O MMAWE NPEABKS BMIOT M KADAKTEPOT HA HDWBWAHOTD 4EN0,
HAYHWHOT Hd HEM0BOTD HHFH.I.I]"BHM HAKD W BUCHHETA Ha JaNPETEHATA HBIHE 38 WCTOTD, WTd 8o
0B0) CNYYaj ja NpABAT PEAMHA GNAcHOCTa fexa aokonky ofsuHeTwor ce Spamu og cnoBoga mome
Aa noferde co yen A3 |8 cABerHe KPUBUYHATE OLrOBODHOCT, M TO] HAYMH K CTEHE HEQOCTANEH |
R 10 OMEBOIMONH HENPEYEHOTO BOAEKE HA nOCTarkara. Ha BEKEa ONACHOCT YNarTyss W
CRONHOCTE AEK3 YECTO NATysa BO CTPAHCTBO, @ OB NPOWINENYEa 04 AOKAIMTE 33 MUHYBAME HI
rpaHALaTa — epnaesyuia cq MBP na PM. MatyparmeTo B0 CTPAHCTEO IHAYM 48K UMA KOWTAKTH 0O
niya Hageop o4 PM kage wro Bu moMEn 48 C& COKPHE M 48 HAJLE 3aCONHWMUTE,

Co ofneg wa Toa fexa wapesfata 30 CRpoeelyBame WCTPAMHA NOCTANKA @ WTOTYRY
ACHECEHA BO TEXOT MA KOjA TpeSa qa C& CNPOBRGAT NOBERE WCTPAKHK AejcTewja, xaxo M Tpeba ga
C& COCMWEAT NoBEXE CBefOUW, YNATYBE HA NOCTORME H3 ONPEBRaH CTPEE A8KE JOKONKY
obavrernor ce Bpade og cnofoga, Moxe 43 | NONPEYYRa NOCTANKATA CO BAMJAHNE Ha CBELOUNTE
KAKG W HA APYTH N¥LYa koW Cf owekysa g8 Guiar yTEpAesM BO TEKOT HA NOCTANKATA W TOA KAKD
MOHHM CBEZOUW WNW CoydecHWuyW. DasToT gexa ODBMHETHOT M NO3HEBE COYYECHHALMTE W
CBEJOUWTE, 10 MNPABAT pEAnss CTPASYBMLETO J@xa Jokonky Gwge otTased ga ce Gpanm o4
cnofoga mowe A8 Bnvjae Ha Hua, Bo 0Boj cnyda) NpWCYTEH & W Deanes CTPAE Of YHHLWTYBaHS Ha
TPAMATE HA KPHEHMUHOTO AENC BKO CB WMA NPEeiBM] JeKa To) & HE paloTHo MECTO PRKOBOAWTEN HA
OAASNEHWS KA48 WTG MMA MPWCTAN 40 MATEPWJANHWTE JOKA3M.

MNepagw ceTe NPETXOAHE HADEARHD, CYAMJETA HA NDETXCAHE NOCTANKE CMETA JE8Ka CO 0Baa
MEPKE KAKO HAJCOOABETHA BO KOHXPETHHMOT Ciywa) ke oo ofeabenw npucycTeo Ha oBBMHETHOT B8O
HETIMOWHAOT TEX W3 NOCTENKETA W A6KA BO 0B0j MOMEHT HEME MOMHOCT 38 ONpEsenyBaHe
noSnara mepra. CyaoT ja MMawe npejsMa HapYWeHara 3apascTeena coctojfa Ha obeuneTroT,
MefyToE CMETE AEKA M BO JETBOPCHW ycnoBw ke ja gofwe notpafuara newapcxa wera. a no
noTpeta e Guae CoHEcEH HA CRELUWANMCTHYRM NPErNEAW HAABoP O JATEOPCKATE YCTAHOEA.

MocTanysajin no cnywBGeHa JONMHOCT, @ BO CMMCNa HA Yn. 162 cr.1 ag 3KN, cyawjata Ha
NPETX0AHA NOCTANSE YTHPAM ASKa OSBUHETHOT. & 38KoHWTe nuwed co cnywbeda Genewsxa 3a
nuwyesake og cnofoga og MBP Ha PM ; OAMHA.

Hmajion ro Npeabmi, HaBe]eHoTD OB O4NYM KBKO BO MADEKETE HE PELIEHWETO.

OCHOBEH C¥[] CKOMJE 1 CKOMJE! - Avra
Cyanja n:;.r_'lpe'rmHa nocTanka

LN

NOYKA: Npotue pewesHetd 04 cTas 1 0 WIPeKaTa, Jo380ne-a e xanba eo pok 03 24 waca no
ADWEMOT M@ WCTOTO MPEXY CYAMETA HA NPeTXDAHAa nocTanxa 4o CopeToT og un.25 ¢r.5 o 3KN.

MANBATA HE MO 3A0PHKYEA MIEPLIYBAILETO HA PELUEHWETO

MpoTHs PEWEHWETD 04 CT.2 03 MIPEXaTa, J03B0NEHE & wanba o pox o 48 “acd N0 NPWEMOT Ha
HETOTO NpeRy CYAMJaTa HA NPeTX0AHA nocTanka A0 Cosetor o Yn.25 cr.5 o KN,

AH: - va ofeuneTuor, Ha OJO 38 rOHEH:E OPTaHAIMPAH KPUMHHAN W KOpYMUWja, nd GpaHuTenoT,
Ha KNY 3araop Cronje.

Cnuxka 2, cmpana 3

001900




INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
3AKOHOT 3A KPUBUYHATA ITOCTAIIKA O/ 2010 TOAUHA

3aknyuno coznedysare:

[Tpu nmpennarame Ha MepKara MPUTBOP, OOBUHUTEIICTBOTO Tpeda a mprdaBn
1 TIPWJIOXKH TTOTPEOHM JOKA3H 32 OCHOBAHOTO COMHEBAHE U 32 OCHOBHTE 32
KOW TIpeJuIara OnpeelTyBamke MPUTBOP, a He J1a CE MOTIHPA SIUHCTBEHO BP3
CHHCHUTE I0CTABCHH OJf TIOJUIINjaTa.

Cermenrt 3: IIpogo/nkyBame Ha MepKaTa NPUTBOP

[To npensio3uTe 3a NPOAOIKYBamkbe Ha MepKaTa MIPUTBOP ce 3a0elieXyBa MOCTaIlyBambe
BO Koe of0paHara e cocema HCKiIyueHa. MimeHo, onOpaHara He ro JoOMBa MPEJIOTOT 3a
MPOAOIDKYBakhEe HA MPUTBOPOT U HE MOXKE J1a MPE3eHTUpa (aKkTH U T0Ka3{ BO MPUIIOT
Ha HEOCHOBAHOCTA Ha IPONOJDKYBAaHETO Ha HPUTBOPOT. Opbpanara no3HaBa 3a
MPOJOJKYBAKETO Ha MIPUTBOPOT €O A0OMBame Ha PelieHneTo 3a HeroBo MpoIOKYBabE,
IpY IUTO € AOBeIeHa e ,,CBPIICH YHMH ™ M €AMHCTBEHO IITO post factum U NpeocTaHyBa
€ J1a BJIOKM >Kajba ¥ BO Taa IOCTalKa Jja T U3Hece oHue (DaKTH U JOoKa3u Kou Omia
OHEBO3MOKEHA 1a TH U3HECE J0/IeKa CE OTYyUyBaJIo M0 MPEJIOTOT 33 NPOJOKYBake Ha
nputBopoT. CornacHo jypucnpyznennujata Ha ECUII Bo Ctpa30Oyp, BakBaTa NpakTHKa €
coceMa CIIPOTHBHA Ha TapaHLMKTE 3a €AHAKBOCT Ha OpyXjara.

Enen on HemocrarouuTe BO MOMIEN Ha MPOAOKYBAKBETO HA IPUTBOPOT € TOoa LITO BO
MpaKTHKaTa ce 3a0eJeKyBa Aeka HepeTko Perennjara 3a mponoKyBambe Ha IPUTBOPOT Of
cTpaHa Ha KpuBUYHNTE COBETH C€ HEAOBOIHO 00PA3JI0KEeHH BO IOITIEA HA OCHOBAHOCTA U
JOJATOTPAjHOCTA HA IPUTBOPOT M PEUHCH CaMO Kako (pasu ce OBTOPyBaaT MPUIMHHUTE 32
MIPOIOJIKYBakbE Ha IPUTBOPOT KOU CE OJHECYBAAT Ha TEXKHMHATA Ha I€JI0TO U 3allpeTeHaTa
Ka3Ha.

Oj aHKETHUTE MpaIIaJHUIK'® MOMOJHETH O jaBHH OOBHHHUTEIH OF pa3IUYHU
OOBMHHTEINICTBA, OYUITICAHO € JIeKa CYI0T MPOAODKYBa CO HEKPUTUYHO ONpeeTyBambe Ha
MepKara pUTBOp, OU/IejKK O CUTE aHKETUPAHU OOBHHUTEIH ', HE ¢ 3a0eNe)KaH HUTY elieH
CJIy4aj Kora IpeyioroT 3a ONpeieslyBabe MepKa MPUTBOP OMIT 010MEH Kako HEOCHOBAH.

3aknyuno coznedysare:

[pemtoror 3a NpoOAOIKYBake Ha MPUTBOPOT Tpeda Ja MMa CTAaTyC Ha HOB
MPEIOT 32 IPUTBOP O ACIIEKT Ha HEroBaTa 00pasioKeHOCT, apTYMEHTHPAHOCT
1 OIPABIAHOCT, CO LITO Ke Ce 0A0ErHe BICYATOKOT JeKa SIHAI OTIPEACIICHUOT
MPUTBOP CE TIPOIOIDKYBA [0 HHEPLIM]ja 10 3aBPIIYBAbETO HA [IABHATA PACIIPABA.

14 Buu [punor 4.
15 Bo mepuozot Maj-jyan 2014 roguna 6ea nobuenn BkymHo 31 momonuer Ankeren [Ipamrantuk.
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CermenT 4: Onmro 3a yKHHYBamke HA MEPKHTE

3a o0e30eqyBame MPUCYCTBO M YKHHYBamkhe¢ HA IPUTBOPOT

[TorpebHo e na ce ykaxe aeka onpendara on wieHn 144 cras 3 on 3KII, cniopen koja MmepkuTe
3a 00e30emyBame MPUCYCTBO K€ C€ YKHHAT 10 CIIY»KOEHA JODKHOCT IITOM IpecTaHaT
3aKOHCKHUTE YCJIOBU 3a ONpEJCIyBamke HA MEPKUTE UJIM K€ CE 3aMEHaT CO Jpyra Mepka
Kora Ke HacTarar yCIIOBH 3a TOa, HE C€ OJHECYBa Ha MCTPa)KHATa MocTanka u ¢a3ara Ha
orieHa Ha 0OBHHUTENHUOT akT. Co orien Ha akToOT JeKa CylI0T HeMa YBHUJI BO JOCHUETO
Ha TIPEAMETOT U IIPE3EeMEHHUTE JICjCTBU]ja OJ] CTPAHKHUTE, TOj MOXKE J1a ITOCTAIyBa camo o
00pa3IoKeH MPeAJIorT O CTPAHKHTE.

Bo mpaktukara ce jaByBa mpo0iieM Kako W Ha KOj HaYHMH CyAHjaTa MOXeE J1a OJUIy4yBa o
CITy’kO€Ha JIOJDKHOCT, KOTa IOCTAIKaTa ja BOJAM jaBHUOT OOBHHUTEN KOj HEMa 00BpPCKa J1a To
M3BECTYBA Cy/I¥jaTa Ha MPETXOHA [TOCTAIKa 32 TEKOT Ha IOCcTayBameTo. OBa Mpou3Jierysa
ofl (haKTOT IITO HA/JISKHOCTA BO MPETXO/IHATA TIOCTAIKa, Kako U BO (hazaTa Ha OlleHa Ha
0OBHHEHHUETO € U3MEHETA, [1a Ce YMHU IMOTPeOHO BO cienHara HoBesa Ha 3KII u3pedno ga
OuJie perympano ieka B0 TeKOT Ha UCTPAKHATA MOCTANKa U BO ()a3aTa HA OIleHA HA
00BHHEHHETO MEPKHTE 32 00e30e1yBabe MPUCYCTBO C€ YKHHYBAAT HA 00pa3JioiKeH
MPEAJIOr O CTPAHKHUTE BO MPHJIOr HA KOj Ke OMIAT J0CTaBeHH OHHE T0KA3H CO KOU
ce OnpaBAyBa JaJeHHOT IPEIJIOr 0 CYIO0T, 2 BO TEKOT HA [JIABHATA PaclpaBa O4JIyKa
BO OBO] mpaBell JoHecyBa CyIoT 1Mo cay:kdena n1onkHocT. TOkMy BO BAKOB KOHTEKCT
Tpeba na ce cdaru u craBoT 4 Ha WieHOT 164 criopes KOj BO TEKOT Ha IiejiaTa IocTarKa
MIPUTBOPOT K C€ YKUHE BEIHAII IITOM K€ IMpecTaHaT MPUYNHUTE BP3 OCHOBA HAa KOU TOj
OWJI1 OIpe/IeIIeH.

Bo nmpakrtukara ce nojaBuja AMJIEMH KaKo CyAujaTra Ha MPETXOIHA IMOCTaNKa OAHOCHO
KpuBuuHuot coBer na mocramar BO CiIy4aj Kora oJ OOBHHHMTEJIOT HEMa IMPEAJor 3a
MPOJIOJDKYBAE HA MEpKaTa IMPUTBOP, a JIUIETO ce Haora BO NpuUTBOp. Bo BakoB ciyuaj
CYIOT € IOJDKEH IO CIIyOeHa JOJDKHOCT 1a To YKUHE npUTBopoT (wieH 173 cras 1). Cenak,
MPEAMETOT BO TEKOT Ha UCTPa)KHATa MOCTArNKa, pU3NIKH, ce Haora BO OOBUHHUTEIJICTBOTO,
ma CyJOT HeMa CO3HaHH]ja KaKo Teue MOCTaIlyBambeTo, KOU ACjCTBHja ce IIpe3eMaar, Jaiu
WCTpa)KHaTa IMOCTAIIKa € IIPU KPaj WIK HE, CO ILITO BO NPAKTHKATA € 3HAUUTEITHO OTEKHATO
OJUTy4yBam-ETO 110 CITY>KOEHA JJOJKHOCT.

YKUHYBaWkETO Ha MPUTBOPOT € BO HCKIy4YHMBa HAJJIE)KHOCT Ha CYJOT, IITO MOXE Aa
[peTcTaByBa MpoOJIeM BO MpaKTHUKAaTa CO OrjieZ Ha HOBHOT KOHIIENT HA CTpaHEUKa
MoCTarnKa KaJie ITOo aKTHBHOCTA Ha CTPAHKUTE € arocTporpaHa BO OAHOC Ha HHULIUPAE
U TIpe3eMatbe JIejCTBHja U OCTBapyBabe HA COIICTBeHAaTa polecHa ynora. He e mpugarnuso
IIPUTBOPOT J1a HE MOXKE J1a C€ YKUHE M Ha IPEAJIOT Off CTPAHKUTE.

Oco0OeH mpo0IieM BO MpaKTUKaTa MpeAr3BUKYBa Opeadara o1 CTaBoT 3 Ha wieHoT 173

KOja Mpe/BUYyBa JeKa Kandara Ha PelIeHHEeTO CO KOe CyJI0T TO YKHHYBa IPUTBOPOT UMa
CYCIIEH3UBHO JiejcTBO. BakBara onpenda e cnporuBHa Ha wienoBute 5 u 6 ox EKUYII co
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orex Ha (PAKTOT IITO JOKOJIKY JIMIETO YMJIITO MPUTBOP € YKUHAT OCTAHE JIUIICHO Of
cno6ofa, MOCTOM OCHOB 32 HEOCHOBAHO M HE3aKOHHTO JIMIIYBambe o1l cinobona. OTTyka Ou

ja dopmynupane cieqHaBa Npernopaka:

Ilpenopaka 2:

Ja ce naTEepBeHMpa BO oxpendute Ha wieH 144 craB 3 u wieH 146 ctaB 3 ox
3KII BO 0ZIHOC HA MPEAJIOT O CTPAHKUTE KAaKO MHHUITH]aJICH aKT 32 Oy IyBambe
Ha CYOT, 2 He 00BpCKa 32 OIyIyBamke Ha CYIOT CaMO II0 CITyOeHa JOIKHOCT.

Ja ce HampaBaT W3MEHM BO cTaB | u cTaB 3 Ha ceramrHuoT wieH 173 -
VYkunyBamwe Ha nputBopoT ox 3KII, u toa:

Bo oxroc Ha ctaB | - [TorpeOHO € YyKHHYBAamETO HA MPUTBOPOT, OCBEH
IO CIYOEHa JOIDKHOCT Aa OWIe MOXKHO M II0 IIPEIJIOT Of] CTPAHKHTE.

Bo ogHOC Ha cTaB 3 - [loTpeOHO € WTHa KOpEeKIHja co Koja jkaimbara
HeMa Jla TO 3aJp>KyBa W3BPLIYBAKETO HA PEHICHUETO CO KOE € YKHUHAT
HPUTBOPOT.

Kako no3utrBHa npakTHKa OM MOCOYMIIE IPUMEDP HAa YKHHYBambe Ha MEpKara IPUTBOP
Mpes UCTEKOT Ha pokoT o 30 neHa ompeneneH mo wieH 165 cras 1 Touka 2 cormacHo
wireH 6 ox 3KII, kane e HaBeIeHO JIeKa TPaeHheTo Ha MPUTBOPOT Tpeda Aa Ouje cBeleHO
BO HajKpaTKo HY>KHO Bpeme. FIMeHO, jaBHUOT OOBHUTEI IOHEN Oapame 3a yKHHYBambe Ha
MepKata IIPUTBOP J10 Cy[HjaTa Ha IPETXOHA IIOCTAIKa KOj JOHEN PeIeHHUE 32 YKUHYBambe Ha
MepKata, Ouiejky He IOCTOU ITOBEeKe OCHOBAHOCTA Ha MepKara 3a Koja ce 0apaj IpuTBOPOT,
OIHOCHO OmMJIa 3eMeHa M3jaBa Of CBEAOKOT BP3 KOj OOBUHETHOT OM MOXKeI J1a U3BPIIU
BJIMjaHHE.

Cerment 5: O0pa3ioxkeHne Ha pelIeHUjaTa 3a IPUTBOP

OcKyaHUTE M HENOTHIOJHU 0Opa3ioXeHUja Ha pElIeHHjaTa 3a ONpeleilyBame U
MPOJOJIKYBamke Ha IPUTBOPOT, BO KOM HE c€ HaBeoyBaar cUTE (haKTH U TOKa3H CO KOU Ce
MOTKPEITyBa OCHOBAaHOTO COMHEHHE JIeKa OCOMHUYEHHOT I'0 CTOPHJI JEJIOTO 32 Koe ce Oapa
Jia Ouzie cTaBeH BO NMPUTBOP, 1 33/1aBaaT CEPHO3HU MOTEIIKOTHH Ha o0paHarTa.

OpnOpanara HATY TO AOOMBA MIPEUIOTOT O OOBUHUTEIICTBOTO HUTY Ol 00Pa3NIOKEHHUETO
Ha peIIeHHEeTO MOXe Aa Ao0ue nHpopmanrja Bp3 OCHOBA HAa KOU J0Ka3H, IPUIOKEHH O]
O0OBHHUTEJICTBOTO, CYIOT I'0 3aCHOBAJI 3aKIy4OKOT 32 IIOCTOCHE OCHOBAHO COMHEBAILE IeKa
OCOMHHMYEHHUOT I'O CTOPHJI JIEJIOTO 3a KO€ MY € onpeeneH nputBop. OBa, T0TOJIKY TOBEKe
IITO BaKBaTa 0OBPCKA CY/IOT ja MMa COIIaCHO WieHOT 167, ctaB 2, Touka 1 o 3KIT'S.

1 Bunu ¢ycnora 11
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3AKOHOT 3A KPUBUYHATA ITIOCTAIIKA OJ1 2010 TOAWMHA

3arpuKyBaaTr IpUMEpH BO NIPaKTHKaTa Kora CipeMa OCOMHUYEHHUOT C€ ONpeAeIIa MepKa
nputBop cornacHo wieH 470 craB 1 Touka 1 u Touka 2 ox 3KII", a kako oOpaziokeHue
OMJI0 HaBeIEHO JIeKa JIMLIETO Ke ce Jajie BO OercTBo nopaau GakToT mro Hema 0(hOopMEHO
CEMEjCTBO OAHOCHO HEMa 3aCHOBAaHO PadOTEH OHOC, ITPU LITO CYIOT BOOIIITO HE IO 3eMall
npensua GaxkToT AeKa cTaHyBa 300p 3a Juue Ha 19-roxuiiHa Bo3pact, cpeIHOLIKOICH -
MaTypaHT, 3a KOj HE € CBOjCTBEHO Ha Taa BO3PACT J1a UMa O(OPMEHO CEMEjCTBO, HUTY J1a
Oune BpaboreHo. HamecTo HaBeZieHUTE OKOIIHOCTH J1a CE 3eMaT KaKo MPHYHMHA KOja ja MpaBH
MepKaTa IPUTBOP OeCIpeaAMEeTHA, IPUCTANICHO € NPHWIINYHO MAOIOHU3UPAHO U OIPEIEIICH
€ MpUTBOPOT O€3 /1a ce HaBJie3e BO CYIITHHATA HA OCHOBUTE U NPUYMHHTE.

Opn ronema KopucT 3a ogOpaHara 61 Ouino Aa uMa yBUJ BO Hapeadara 3a CIpOBElyBambe
uctpara (OCBEH BO CKpaTeHara IOCTalKa) U BO MPEUIOroT 3a ONpeAeIyBambe Ha MepKara
MPUTBOP BO KOj M3PEUHO CE HABEACHH JIejCTBHjaTa LITO My CE CTaBaaT Ha TOBAp Ha OOBUHETHOT,
Kako 1 (DaKTUTE U IOKA3UTE BP3 KOU CE 3aCHOBA MPEIArambeTo 3a ONPEACTyBahe Ha MEepKara
nputBop. Bo oTcycTBO Ha BakBa mpakTHKa, og0paHaTa HeMa MOXKHOCT J1a J1afie LIBpCTa
apryMeHTalMja 3a OCHOPYBambe Ha OCHOBHUTE 32 ONPE/IEIyBabe Ha MEpKaTa IPUTBOP HUTY
MMa MOXKHOCT apryMEHTHPAHO J1a 6apa omnpeieslyBambe Ha Ipyra nooiara Mepka co Koja Ou
Ce MOCTUrHAaJIe LEINTE 33 HPUCYCTBO Ha OOBUHETHOT M HEMIPEUEHO BOACH-E Ha MIOCTAIIKATA.

[Ipu noHecyBame Ha peLIeHHUjaTa 3a ONpeAeTyBambe Ha MepKaTa IIPUTBOP, CE BOOUYBa
HEJIOCIICHO MOYNTYBAkE U Ha ofpeadara ox wieH 167, cras 2, Touka 3, koja 6apa o1 cyaoT
J1a 00pa3JIoKH 301ITO ja ONPEAEIIHII HajTelIKaTa MepKa 3a 00e30e1yBame IpUCyCTBO, a HE
Ce eIl 3a ApyTrd MEPKH CO KOM OM ce IMOCTUTHANA LeNTa U 0e3 JUIIYBamke 0f] c1000/1a.
Co BakBa IpakTHKa ce o0eccuiIyBa cMuciara u epekToT Ha oBaa ozxpenda Koja, 3aeaHO COo
JIpyTUTe, NMa 3a LeJl J1a c€ HamMajau OpojoT HAa HEOCHOBAHU IMPUTBOPH, CEKOj OMpeesIeH
MPUTBOP Aa OUzIE MPOCIEAEH CO COOABETHO 00Pa3NokKEHHE U 1a C€ MMOTTHKHE IOrojeMa
IpUMEHa Ha ToOIaruTe MepKu, BKJIy4yBajKi T'M TyKa KyKHHOT IPUTBOP U rapaHLjaTa, Kou
ce MOTOBOJIHM 32 00BHHETHOT. HeocietnaTa npakTrka ocTaBa IpoCTOp 32 COMHEK AAJIHU CO
HapenOara 3a CIpoBeyBambEe HA HCTPAKHATA IOCTAIIKA U CO MIPEAJIOTOT 3a ONpeeTyBambe
MepKa IPUTBOP Ha Cy[MjaTa Ha IPETXOAHATa MOCTAIKa BOOIIILTO MY C€ IOCTaBYBaaT JJOBOJIIHO
JIOKa31 MJIM Ce MOCTaIyBa [0 MHEpPLKja, a O/ IPUTHCOK Ha YyCTaBHOTO OTPaHUYyBabE Ha
24 yaca o TUILIYBAKBETO O] 1000/ 10 U3BEAYBabE NPea Cy..

JI0KOJIKy TO yBa)ku IPEIUIOTOT, CyrjaTa ONpeaeIyBa MepKa IPUTBOP, IIPH IITO € JOJDKEH
Jla TO Ha3HAuu BPEMETPACHETO HA MIPUTBOPOT, 10 KOM OCHOBH CE ONpEAeIyBa U Kajue Ke
ce u3BpIuyBa. Bo pemeHneTo 3a onpenenyBame MepKa IIPUTBOP, CyAUjaTa € JOJKEeH Ja
' 00pa3iIoKu MPUYMHUTE 3a IPUTBOP U 3aJI0JDKUTENTHO CE MPOU3HECYBa 3a MPUYMHATA
MOpaaM Koja HE € OIpelesieHa HEeKoja Of APYTHTe MEpKHU 3a 00e30enyBame IpUCcCyCTBO
HaMEeCTO MPUTBOP.

" Unen 470 cras 1 Touka 2 o1 3akOHOT 3a KpuBHYHaTa nocTanka, Ciryx6en Becuuk Ha PM 6p.150/2010, 100/2012:

“(1) IlputBOp MOXKe /Aa ce OIpeeIn IPOTUB JIHIIE 32 KO€ TIOCTOM OCHOBAHO COMHEBAILE JIEKa CTOPUIIO KPUBUYHO JIEJI0, aKO:
1) ce kpue WM ako HE MOXE Ja C€ yTBPAM HETOBHOT MICHTHTET WM aKO IMOCTOjaT APYTM OKOIHOCTH IUTO OYMIVICAHO
yKaKyBaaT Ha OIacHOCT 0J] OercTBO 1

2) e BO Ipalllame KPUBUYHO JIEJI0 MIPOTUB jJABHUOT PEI MIIH MOPAJIOT, @ 0COOCHH OKOJIHOCTH 'O OIPAB/yBaaT CTPABYBAETO
Jieka OCOMHHYCHHOT K€ TO IMOBTOPH TOA KPUBUYHO JIEJIO M JIeKa Ke TO U3BPIIM KPUBUYHOTO JEJIO CO KOE Ce 3aKaHyBa“
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He cmee a ce 3aHemMapu replienijara BO jaBHOCTA JieKa MepKara IPUTBOP MHOT'Y Y4€CTO Ce
ompe/esyBa mpuroa 6e3 JOBOJIHO apryMeHTH, O€3 IIBPCTH OCHOBH 38 HETOBO OIPE/ICTyBatbe
U ce MaHU(eCTHPa HEKPUTHIEH OHOC Ha CYI0T KOH MPEIO3UTE 01 0OBUHUTEICTBOTO (T10
HEKOH MpoIieH: Bo O1u3y 90% mpesyio3uTe o1 0OBUHHUTEINOT ce nprudareHu o CTpaHa Ha
cynor)'s.

JIokoJIKy cynmjara He To mpudaTy IpeIIoroT, cormacHo wieH 144 cras 2'°, cymor ke ro
0710Me MPEeJIOTOT 3a OTpeIeTyBamhe IPUTBOP, HO MOXKE J1a OIPEIeN HeKoja Apyra MepKa
3a 00e30eayBame IPUCYCTBO Koja € mobsara o mpuTBopoT. Co BakBaTa OmIyKa Cydo0T
ja octBapyBa (yHKIMjata mro My ja Hainara 3KII, na Boxu cMeTka j1a He ce MPUMEHYBa
MOTEIKa MepKa 3a 00e30e/1yBame MPUCYCTBO, aKO UCTATa IeJl MOXKeE Jia Ce MMOCTUTHE CO
mobmara Mmepka. Boeno, cymor He Tpeba aa ja ucmymitu on Bua oapenbara® o 3KII,
CTIOpe]I Koja CyrjaTa 3aJI0JDKUTEITHO BO OJITyKara 3a OlpeielyBamkhe Mepka MPUTBOP MOpa
Jla ce Mpou3Hece 3a MPUYMHATA TIOPaJIi Koja CMeTa JieKa IeJiTa Ha MPUTBOPOT HE MOXKE J1a
ce OCTBapH CO HEeKoja Jpyra Mepka 3a 00e30e/lyBarmbe MPHCYCTRO.

Bo MpaKTHUKara ce 3a6eﬂe>KyBaaT HHU3a HCTAaTUBHU TCHACHIMU O/ CTpaHa HA CYJOBUTEC BO
BpCKa CO O6pa3J'IO)KYBaH:eTO Ha pemeHHj aTa Co KOU C€ OlpCaAciiyBa MEpKaTa NpUTBOP. Ila
Taka:

= Kako HoBuHM o1t 3KIT o1 2010 romuaa kou Tpeba aa Ouaar HaBeAeH! BO pelIeHH]jaTa
3a MPUTBOP ce oapenduTe ox wieH 167, cras 2, Touku 1, 2 u 3. [lpu ananmu3a Ha
Pemenujara kou aBTOpUTE I'M pasrvieyBaa 3a oTpeduTe Ha oBaa AHain3a, oerre
3a0enexaHo Jexa uMa Pemiennja Kou Bo 10T Ha 00pa3ioKEHUETO He COMpIKaT
nojaTouu coriacHo uieH 167, ctas 2, touka 1 ox 3KII, oqHOCHO HaBeayBame HA
(haxTuTE U JOKA3UTE O] KOU ITPOH3IIETyBa OCHOBAHOTO COMHEBAME JIeKa OOBHHETHOT
rO CTOPUJI KPUBUYHOTO JAEJIO.

Bo nen on aHanmm3upaHuTe penieHuja 00pa3IoKEHUETO TH COIPKH SIIEMEHTUTE
MIPEIBUICHA BO WICHOT 167, cTaB 2, HO HEAOCTAaCcyBa MOCEOHO 0Opa3IoKeHNE 3a
ceKoja MPUYMHA OJICTHO T0 KOja € ONPECNICH MPUTBOPOT COMIaCHO WieH 167
cTaB 2, TOUKa 2.

Bo Hekou on aHanM3MpaHUTE pEIICHHja KaKo 00pa3joKEeHHE Ce HaBEICHU
JIejCTBHjaTa KOU TM UMAT MPE3EMEHO OOBUHUETUTE, A0Ka3UTe U (PaKTHTE Ol KOU
HPOM3JIEryBa OCHOBAHOTO COMHEHHME JIeka OOBMHETHOT IO CTOPUII KPUBUYHOTO JIEIO,
o0pasnokeHa € ceKoja MpUYMHa Koja ja OlpaBIyBa OCHOBAHOCTA Ha OTIPEICICHUOT
HPHUTBOP, HO HE BO CEKOE PEILIICHHE CE HaBElyBa 301LTO CYJ0T HE J1aJl Ipyra noonara
MepKa 0fI MepKara IPUTBOP COIIACHO ofpeaduTe of wieH 167, cras 2, Touka 3;

'8 Buau ¢ycnora 2 norope.

1 Unen 470 cras 1 Touka 2 o 3aKOHOT 3a KpUBHYHATA rocrarka, Ciryxoen Becuuk Ha PM 6p.150/2010, 100/2012:

“(1) ITpuTBOp MOXKE 1A CE OMPEIEIU MPOTHB JIHLE 32 KOE MOCTOM OCHOBAHO COMHEBAME J€Ka CTOPHUIIO KPUBUYHO JIEJI0, aKO:
1) ce kpue WM aKo He MOXE Ja Ce yTBPAM HETOBHOT MJACHTHTET MM aKO MOCTOjaT APYTM OKOIHOCTH INTO OYHMIVICAHO
yKaKyBaaT Ha OIacHOCT 0J] OercTBO 1

2) ¢ BO Ipallame KPUBUYHO JIEJI0 IPOTUB jJABHUOT PEI MIIH MOPAJIOT, @ 0COOCHH OKOIHOCTH IO OIPAB/yBaaT CTPABYBAETO
JIeKa OCOMHUYEHHOT Ke IO MOBTOPH TOa KPUBUYHO JIEJI0 MJIM JIeKa K€ TO MU3BPILIM KPUBHYHOTO JIENIO CO KOE CE 3aKaHyBa“

2 By unen 167, craB2, Touka 3 o1 3aKOHOT 3a KpuBUYHaTa nocrarnka, Ciyxk0eH BecHuk Ha PM 6p.150/2010, 100/2012.
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Bo onpenenu peienuja ce cioMeHyBaaT MMUEa Ha CBEIOLU KOM Tpeba 1a Oupat
WCHHUTAHU LITO € CIIPOTHBHO HAa 3aKOHCKHUTE OXpendu co oriesa Ha (hakToT ILTO
Cyzujara Ha IPeTXoHa MocTanKa HeMa 0OBpCKa J1a ce MPOU3HECYBa BO OTHOC Ha
HCTPaXHUTE ACjCTBH]ja IITO IUIAHUPA Ja T'M IIPe3eMe OOBUHHUTEIOT.

Bo nosekero ananu3upanu Pemrenuja HajaecTo ce nmpudaka mpemoroT 3a MepKaTa
TIPUTBOP /1a Ce OTIpe/Ieu criopex wieH 165, ctas 1, Touka 1, mexa OOBHHETHOT Ke ce
nazae Bo 6ecTBo, 6€3 MpHUToa /1a ce HaBenaT JOKa3H O KOW MPUYHNHHU T0a Ce TBP/IH,
TYKY BO CKOPO CUTE pellicHH]ja ce HaBeyBa Jieka MpUYnHaTa ¢ HeBpaboTeHOCTa,
0e3UMOTHOCTA U HEO(OPMEHOTO CEME]CTBO;

Bo ananu3upaHuTe perieHrja HajueCTH OCHOBH 3a KOU C€ Ipejjiara MpUuTBop ce
ToukuTe 2 U 3 o1 WieHOT 165, ctaB 1, ieka OOBUHETHOT Ke BJIMjae Ha CBEJOLIUTE
U K€ TO TIOBTOPHU JIEJ0TO, TPH IITO KAKO JOKa3 32 OCHOBAHOCTA HA MPUTBOPOT CE
HaBeIyBaaT CBEAOIMTE KOU HE CE UCTIUTAHU, a KaKO JTOTIOJHUTEINICH I0Ka3 Ce 1aBa
HEroBara MpeTXoHa OCYIyBaHOCT 3a UCTOPOIHU JIeJ1a, OMHOCHO HETIOATOTBEHOCTA
Ha OOBUHETHOT JIa JIajie IPU3HAHUE;

Bo nosekeTo aHanu3upaHu perieHnja co NOAHECEHUTE PEUIO3H 32 ONIPEACTYBAbE
Ha MEpKa IIPUTBOP, BO OHOC HA OCHOBAHOCTA HAa MPUTBOPOT CaMO CE€ HAaBE/ICHH,
HO HE U MPUJIOKEHH, OKA31 O]l CTpPaHa Ha OBJIACTEHHOT OOBUHMTEI (HA IPUMED,
€BUJCHIMja O IPAHMYHHU IPEMUHU 32 OCTBApEH BJIE3 U U3JIe3 O ApKaBara,
ciryx0enu Oenemky u 3anucHuy og MBP 3a ynorpe6a Ha cpencTBa Ha mpucuida 1
CJ1.) IeKa OIIPE/ICJICHO JIMIIE Ke ce 1azie BO OErcTBO, eKa Ke ja MoNpevyBa ucTparara
CO IUTO K€ BMjae Ha CBeAOUHU (Ha MPHUMEP, JIUCTHHT CO OCTBAPEHU Pa3roBOPH,
€BEHTYAJIHO [IPHUjABEHH 3aKaHH O] CTPaHa Ha CBEJOKOT M CJI.) WIH K€ IO OBTOPU
JIEJI0TO;

[IponomxkyBa mpobieMaTHYHATA NMPAKTHKA KOra Ce JIOHECyBaar KOJCKTUBHU
pemieHuja 3a ompeaesieHa MepKa TPHUTBOP 3a MOBeke OOBUHETH, Oe3
WHIUBUAYATN3UPAH TIPUCTAIT KOj TIPETIIOCTAaByBa 3a CEKOj MOCEOHO Ja ce aaje
IIpOLCHKA Ha CY6jCKTI/IBHI/ITe OKOJIHOCTH, TYKY UCTHUTEC C€ HABCACHU BOOIIIITCHO
1 30MpHO;

Bo rosiem 0poj o1 aHaM3MpaHUTE pElICHH]ja HEe Ce cpekaBa KaKo CE M3jaCHUII
0OBHHETHOT U HETOBUOT OpaHMTEI 32 MEpKaTa Koja ce Ipejyiara 3a 00e30e/1yBame Ha
JIMIIETO BO KPUBUYHATA MOCTANKa. EMHCTBEHO CTOM INITO TPE/TOKUIT OBIACTCHHOT
TYXHTEJ CO MPEJIOTOT KOj TO JOCTABWII JI0 CyJHjaTa 3a MPETXOHa MOCTAlKa.
HeomnxoHo € BO penieHreTo 1a Ou/Ie HaBeACHO Al U KOM JI0Ka3u TY MOHY/IIIA
of0paHaTa ¥ KakBa € OlleHaTa Ha Cy/IOT 32 HUBHATa OCHOBAHOCT;

[TorpebHo € Bo pemieHujaTa 1a ce HaBee Kaie Ke ce U3BPLIyBa MepKara IIpUTBOp,
KaKo IIITO € TIPE/IBUJICHO CO TOYKaTa 7 oJ] CTaB 2 Ha WieHOT 167 Koja ykaxkyBa JAeKa
n3peKara Ha PeLICHUEeTO 3a ONpeAeayBamke IPUTBOP, IOKPaj APYyroro, Tpeda na
IO COOPXH M Ha3MBOT Ha yCTAHOBAaTa BO KOja Ke C€ M3BPLIyBa MEpKaTa IIPUTBOP;
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* Bo 00pa3iokeHHETO Ha PEIICHUETO 3a ONpeNeTyBamke Ha MepKara MPHUTBOP
HOTPeOHO € 1a Ce 3ar0YHe CO MPEIOTOT 3a ONPEAeTyBambe MepKa IPUTBOP, a HE CO
JIOHEeCeHaTa Hapea0a 3a CIIpoBeIyBahe NCTPaKHA ITOCTAITKA, KOja € CaMO 3aKOHCKU
NPEyCIIOB 3a MOJJHECYBabe Ha MPEIJIOT 3a ONpe/IeyBambe MEpKa IIPUTBOD;

*  Mwmajku ro npeasun (akToT JeKa CyAOT CO PELICHUETO 3a ONpPEACIyBambe MEpKa
MPUTBOP OUTyYyBa CaMO BO OJHOC Ha HEj3MHATAa OCHOBAHOCT, HeMa IoTpeda Cy0T
BO 00pa3yioeHNE Ha BAaKBOTO PELICHUE Jja HaBeIyBa, OLICHYBa MJIM KOMEHTHPA
MCKa3u Ha OOBMHETH JIMLA JAJCHU IIpe] jaBHUOT 0OBHHHUTEN. OBa 0o MpUYUHA
LITO CYJIOT HE OAIY4yBa 3a TEKOT Ha KPUBUYHATA [TOCTAIKA, TYKy CaMO 110 OHOC
Ha MPEJIOTOT 3a ONpeelyBamke Ha MepKaTa IIPUTBOP;

[Torajku ox morope HaBEASHOTO, 3aKOHOJABEIIOT OM MOXKEN Jla pa3MHCIIH 3a U3MEHA H
JIOTIONTHYBame Ha oapenenu oapenou ox 3KII kxou ce omnecyBar Ha oBoj CermeHT 5.

Ilpenopaka 3:

Jla ce HampaBar W3MEHU U JOMOJHYBama Ha ciieauBe wieHoBH Ha 3KII on
2010r:

» Yaen 169 - /locmagysare Ha peuieHuemo 3a NPUMEOp U NPAomo Ha
Jicanba — cmaeoeu 3 u 5, u moa:

Bo omgHOCc Ha ctaB 3 - Co men ga ce 00e30e1 KOHTPAAUKTOPHOCT BO
MOCTaIKaTa 3a 00XKaTyBamke Ha PEHICHUETO 332 MIPUTBOP, MOTPEOHO €
oapendara ox cTaB 3 1a ce AOTIOIHU CO 00BpCKaTa jkadara aa ce JOCTaByBa
JIO CIIPOTHBHATA CTPaHA 32 OATOBOP CO IIET Ja ce 00e30eau eqHaKBOCTa
Ha OPY’K]€TO BO MOCTAIKATa 32 OMPEACIYBAKETO Ha IPUTBOPOT.

Bo oxHoc Ha craB S - [lorpe6OHO, € 1a mocTon 00BpCKa 3a CyloT Jia TH
W3BECTYBAa JaBHHOT OOBMHMTEN U OPaHUTENOT 33 CEJHHUIATa HA COBETOT
U Ha CeJHMIaTa THE Ja MOXKE YCHO Ja 'M M3HecaT M Jia Th o0pasioxkar
cBouTe npeaosu. Cekako, Ou ocranana oapendara criopes Koja HUBHOTO
HeJoarame He 01 To CIIpedyBalio OIP’KYBamhEeTO Ha CEHUIATA.

BoemHo, moTpedHO € MpeAioroT 01 jJABHUOT OOBUHHUTE 32 MPOIOJIKYBAHE
Ha MPUTBOPOT Jia Ce 0CTaByBa 0 0A0paHaTa mpe 1a Ce OUTY4H BO OIHOC
Ha BaKBUOT ITPEJIOL.

» Unen 422 — Ceonuyama na cosemom

Onpendara ox craB 1 Ha wieHOT 422 Tpeda Ja ce Koperupa Bo Ipasell AeKa Kora
0OBMHETHOT € BO IIPUTBOP WJIM HA U3/IP’KYBakhE Ha Ka3Ha 33/I0JDKUTENHO Ke ce
00e30e/11 HeroBo MPHUCYCTBO Ha CEIHMIATa Ha COBETOT Ha BTOPOCTENECHUOT
cyn. Ha oBOj HaunH HEroBOTO MPUCYCTBO HEMa Ja 3aBUCH O] OlleHaTa Ha
IIPETCEaTeNoT Ha COBETOT min Ha coBeToT. [TocTojHara oapenda e cipoTuBHa
Ha rapaHIyjara 3a eIHaKBOCT Ha OpY’Kjara, Koja Ke Ouie UCIIOIHEeTa caMo ako
OnzaT moKaHeTH 00eTe 3acerHaTu CTpaHKy WM Oapem o1 obete j1a ce 1o0ujar
MIICMEHH apTyMEeHTH.
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BoenHo, moTpeOHO € MpeayioroT O €AHaTa CTPaHKa 3aJ0JDKUTENHO J1a
Ce J0CTaByBa /0 CIPOTHBHATA CTpaHKA 3apagy HEj3WHO 3all03HABAKE U
€BEHTYaJHO Ipou3HecyBame. Ha 0BOj HaumH obere CTpaHKH Ke Ounmar
MOATOTBEHH 32 YCIICHIHO U e(h)MKACHO YIECTBO HA CEJHHIATA HA COBETOT.

» Oonyuysame Ha 6mopocmenen cyo no y3#eanoa Ha peuieHue 3a RPUMeop
Ha jagna ceonuua

[IpakTukara Ha KPUBUYHUOT COBET HA alENIAIMOHKOT CY/ Ja OMIydyBa Ha
HEjaBHA CeHNIa, 03 NPUCYCTBO Ha O10paHaTa M CO OTCYCTBOTO HA 0OBpCKa

JKaoara 1o OCHOB Ha KOja OJuIydyBa Aa Oujae 0cTaBeHa Ha CIPOTHBHATa
CTpaHKa, € OLEHEeTa KaKo IPaKTHKa KOja HE M 3370BOJYBa IapaHLUUTE OJf
ynenot 6 Ha EKYII (6uou cayuaj na ECYII, Mumpecku npomug nopanewnama
Jjveocnosencka Penyonuxa Makeoonuja).

Ce HametHyBa morpebarta Bo 3KII ma ce BoBele jaBHA CeIHWIIA HA KOja
KPUBUYHHUOT COBET Ha BTOPOCTEIIEHUOT Cy/I OTy4YyBa I10 JKaJi0a Ha PEIIcHHe
32 MPUTBOP WU APyra MepKa 3a 00e30e1yBarme MPHUCYCTBO, OTKAKO MPETXOTHO
IMOJTHECEHATA Kallba Owiia TOCTaBeHa /IO CIPOTUBHATA CTpaHa.

ks

3axayunu coznedyearsa:
»  Oopasznosicenu 0cHO8U 3a ONpedeysarse NPUMeop

[ToTpeOHO € npu onpeienyBamke WM IPOA0JDKYBAkE Ha IIPUTBOPOT CYAOT BO
PEILISHUETO J1a HaBeJe KOHKPETHH (aKTh OJf KOW MPOMU3JIEryBaaT OCHOBHUTE
10 KOH € OIIPEJIEICH OHOCHO MPOI0DKEH MPUTBOPOT. Bo cirydajor ma ECUII
BacunkoBcku M Jpyru MPOTUB IIOpaHENIHATa jyrocioBeHcka PemyOnuka
Makenonuja, ECUII omeHui qeka JOMAITHUTE CYIOBH HE CE OCBPHAJIC Ha
KOHKPETHH (aKTH, TYKY M0arajKu NCKIIyYHBO O] CEPHO3HOCTA Ha KDUBUYHOTO
JIEJIO U 3aIpeTeHara Ka3Ha, ro IpoJIoJDKyBajie IPUTBOPOT I10 OCHOBU KOH, HAKO
PEIIeBaHTHH, HE CE OLIEHUIIE KaKO JIOBOJIHHU;

» 3oupnu pewrenuja 3a onpedenysarse uiu nPOOOJIIHCYBArLE HA RPUMEOPOM

[IpakTukara 3a onpeellyBame WIK MPOA0JIKYBakhe Ha IIPUTBOPOT CIIpeMa
MOBeKe OOBMHETH CO €JIMHCTBEHO pelleHue (T.H. 30MPHH MJIM KOJIEKTHBHU
pelleH ]ja 3a MPUTBOP) € orieHeTa o cTpaHa Ha ECYIT kako HekoMIaTnOMIHA
co wieH 5 craB 3 og EKUIL. Bo BakBuTe pelicHHja OTCYCTBYBa MOCIHHEYHA
MIPOLIEHKA HAa OCHOBUTE 3a IIPUTBOP 10 OJJHOC HA CEKOj MOEJANHEUEH WICH Ha
rpynara (udeme Bacunkoscku u opyau npomue nopaHewHama jy2ocio8eHcKa
Penybruxa Maxeoonuja;
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3AKOHOT 3A KPUBUYHATA IMOCTAIIKA O/ 2010 TOAUHA

Cerment 6: IlpnTBOp KOH HeAOCTaNeH O0BHHET

Ce mocTaByBa Mparnrame Kako Jia ce MoCTaIryBa BO CIIydaj Kora OOBHHETHOT HE € I0CTareH
¥ HEMa MOXKHOCT J1a OmJie COCIyIaH | JIATh BO OBOj CJIy4aj BOOIIIITO Tpeda cyaujara aa
ce Mpou3HecyBa Mo mnpeaoroT. [IpakTrkaTa HaJIOXKyBa U BO BAKOB CITy4aj CyIOT Jia ce
MPOM3HECEe CO OJITYKa 110 OJTHOC Ha MPEJIOTOT 3a ONpeieNyBamke Ha MepKaTa IPUTBOpP.
JloHecyBame pelieHre 3a Onpe/ellyBame Ha TPUTBOP MPOTHB HEOCTANEH OOBHHET ce
HaMeTHYBa KaKko MOTPeOHO Of MPUYHHA IITO BO MPaKTHKATa Ce IMojaByBa MpobieM Kora
JUIIETO ITO ce Oapa Mo MOTpeHuIa (MHTepHa WK Mel'YHapOIHa) ke Ouie TIPOHajIeHO BO
JIPKBaTa WK JJOBEJICHO O]l CTPAHCTBO, a HEMa OJIPEIUINTE KaJie Toa JIuIe Tpeda Ja ce oxHece
O]l CTpaHa Ha MOJHUIIMCKUTE WHCICKTOPHU 3aJI0JDKCHU 32 HETOBOTO MPOHAOTamhe OJTHOCHO
JIOBEIyBamke BO JpKaBaTa. BakBOTO mocTamyBame € MOBP3aHO CO €KCTPAJIUIINOHHOT
MPUTBOP €O orvie] Ha (AKTOT IITO 3aMOJICHATAa JIPJKaBa MOXKeE JIa eKCTpajupa 0OBUHETO
JIUIIe KOE TO UMa 3a/Ip’KaHO caMO aKo MOKpaj IPyTUTe akTH IITO T 0apa BO MPUIOT Ha
3aMOJTHHIIATa, OUJIe JIOCTABEHO U PEIICHUETO 3a IPUTBOP.

3axayuno coznedyearve:

I[OHGCCHOTO PCUICHUC 3a OMPCACITYBAbE HA IPUTBOP € OCHOB 3a TOHECYBALE
Hape)I6a 3a pacluryBamC MOTCpHULIA. OTKako JUIIETO K€ CTaHe JOCTAITHO
3a OPraHuTC Ha MPOTOHOT, Ke 61/1,116 COCJIylIaHO OJ CTpaHa Ha cy)mjaTa Ha
IIPETXO0IHA IMOCTAIIKa.

Cerment 7: HM3BenyBame npej Cyauja mo npeaior 3a NpuTBop

OmnpezenyBameTo HA MEpKara MPUTBOP € MOBP3aHO co e(eKTUBHA 0A0paHa OTHOCHO U
rocTarkara 3a MpuTBOp Tpeda Ja TH 3aJI0BOJIH KPUTEPHUYMHTE 3a MPaBHYHA MOCTAITKA.
OBa MOJe J]a ce 0CTBapHu CaMo JIOKOJKY 0ji0panara 0ujie 3ano3Haena co npeioroT 3a
NPUTBOP U €O I0KazuTe BO npuior na ucrnor. Oxdpanara Tpeda 1a 6uae BO MOXKHOCT
Jla TH OCMOpYBa JI0OKa3uTe Ha OOBUHHUTEJICTBOTO U JIa MMa JIOBOJIHO BpEME 3a MOATOTOBKA
TIPeJ1 INIIETO JINIIEHO O clIo0o/1a Aa Ou/ie M3BECHO MpeT Cy/IrjaTa Ha MPeTX0IHAa TOCTAaIKa.
Bo mpaktrkarta Mepkarta IpUTBOpP CYIOT ja ONpe/eslyBa caMo BP3 OCHOBA Ha MHUCMEH U
00pa3jI0oKeH MPEIIor 07 OOBHHHUTEICTBOTO. BooOuuaeHo oabpaHaTa HE ro 100MBa
MPEATIOrOT 0] OOBHHUTEIICTBOTO MPETXOHO, MTO OW OMIIO MHOTY IOJIE3HO 3a a/IBOKATOT
Jia Oujie MOITOTBEH Mpe] CyAMjaTa Ha IPETXOHATA [TOCTANKa Jia TH U3Hece (aKTUTE MTO TO
0CIIOpYBaaT MPe;UIOTOT 3a ONPE/IeNTyBakhe Ha MepKaTa IPUTBOP U Ha TOj HAYHH J]a OCTBAPH
JIeNOoTBOpHA onOpana. HecmopHo e Jieka cy/ioT ke JJoHece MpaBuiiHa M OCHOBaHA OJITyKa
3a OTIpeJieNTyBabe Ha MepKara MIPUTBOP aKO UMa MOYKHOCT J1a TH 3€Me TPEIIBUJT U JIOKA3UTE
Ha o0paHara.

[Tomery mpobnmemMuTe co KOM ce coouyBa Of0paHaTa BO MpakTHKa of npuMenara Ha 3KII
on 2010 roguHa e Toa MTO MPH M3JETYBamke Mpe CyaujaTa Ha MPETX0IHA ITOCTAIKa o
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3AKOHOT 3A KPUBUYHATA ITIOCTAIIKA OJ1 2010 TOAWNHA

MOBOJI IPEJIOT 32 ONPEAEIyBambe MepKa PUTBOP, HA OPAHUTENIOT HE MY Ce JJOCTaByBaar
CIIMCH Ha yBUJ CO 1ieJl og0paHara Ja Ouje 3alo3HaceHa cO COAp)KUHATa Ha MPEeNJIoroT
3a oIpeeNyBambe Mepka 3a 00e30enyBambe, HO U 32 KpUBUYHHTE [ISjCTBHja IITO My Ce
CTaBaar Ha TOBAap Ha OOBMHETHOT, 32 KO UMa OIpeieTIeH! (akTu OAHOCHO Jokasu. [lopann
BakBaTa cocroj0a, ce cilydyBa OOBMHETHOT Jla OuJe MpalaH of CTpaHa Ha cyaujara Ha
MPETXO/IHA MTOCTAIKa JajH ,,caka MPUTBOP™ MM c€ KOPUCTH (pas3ara Jeka ,,JJeHeC Toa
TO cenu OOBUHETHOT Mpel CyAujaTa € oA MpUYMHa IITO ce Oapa Mepka mputBop. Bo
BAaKOB KOHTEKCT OpaHUTENIOT U OOBUHETHOT 3a KOI'O OBJIACTEHHOT TY>KUTENl 0apa Mepka
MPUTBOP €O 00PA3IOKEH MPEIOT, C€ BO KPajHO HEMOBOJIHA CUTYallMja HE3HASjKHU ILITO J1a
OJrOBOPAT, KaKo J1a T'M OCIIOpaT apryMEHTHUTE 32 ONpeeIyBambe Ha MepKaTa IPUTBOP KOU
UM C€ HETO3HAaTH, IITO Ja IPE3eHTHPaaT BO IPWJIOT Ha TBPIACHETO KA HE € HEOMXOAHO
oIpeeNyBamke Ha MepKara IPUTBOP U CIUYHO.

Bo npakrukara, cyqujara Ha IpeTXoHa IOCTalKa ro 3aro3Hasa 0OBUHETHOT CO IpaBHATa
KBaJM(UKaKja 3a KpUBUYHOTO JIEJIO IITO MY CE CTaBa Ha TOBAp COXp>KaHa BO MPEJIOTOT,
KaKo U 3a OCHOBHUTE 3a MPUTBOP O€3 MmpuToa Ia ro HHPOpMUpPa OOBUHETHOT KAKBU
nejereuja mpesen. IlonpaBuyno 6u Omio kora opOpaHara HaBpeMe (MMajKu o MpeaBul
POKOT BO KOj MOpa /1a c€ OAJIy4H 32 JIMIIYBakETO 01 c1000aa) Ou Ouia 3amo3HaeHa co
MOAATOLUTE CO KOM pacrioiara cyanjara Ha MpeTXoAHa rnocranka. Tue Ou Ouie 1ocTaBeHn
0[1 CTpaHa Ha OOBHHUTEJICTBOTO 3a€IHO CO 00Pa3I0KEHUOT MPEAJIOT 32 ONpeeTyBambe Ha
MepkaTa npuTBop. Ha BakoB HauMH OpPaHUTEIOT MOKE /1a IOHYAM KBAJIUTETHA, CTPYYHA,
npodecronanHa, Ho npex cé, eekTuBHa onOpaHa. 3a *ajl, BO IPaKTHKAaTa ce MOKaXyBa
Jieka onOpaHara ocTaHyBa HeMH(pOPMHUpaHa 3a ApIYMEHTHUTE KOU I'Ml OTIPaBAyBaaT OCHOBHUTE
3a IPUTBOP U HEAOBOJIHO MOKHA Ja TY 3AIUTUTH HHTEPECUTE Ha KIUEHTOT.

Bakgara 3anoxx0a mo6vBa Ha 3HaueHme co MmoxHOCTHTE 011 3KI1 01 2010 rogmHa, ogOpanara
Jla BOIM COTICTBEHA MCTpara, ia MpruOaBy I0Ka3H BO COTICTBEHA ITOJI3a 3a J1a MOXKeE J1a IPYKHI
edukacHa ondpaHa.

3aknyuno coznedysare:

[TorpebHO € onbpaHara Ja ¥Ma MOKHOCT /1a HACTAlM ITOATOTBEHO Ipex
cyaWjaTa Ha IPETXOAHATa IIOCTamKa Kora OIydyBa IO INPEIOTOT 3a
MIPATBOP IUTO MPETHOCTaByBa Taa Jla ©Ma YBUJ BO MPEAJIO3NUTE U JOKA3UTE
0J1 OOBHHHUTEJICTBOTO P OIPXKYBamkbe HA POUMIITETO, CO MITO K& MOXKE /1
OIIEHH KOM O PACTIOJIOKUBHUTE JIOKA3U CO KOM 0A0paHaTa pacrosiara ou onie
0] T0J13a 2 OMAaT Npe3eHTUPAHH.

Cerment 8: JIBOjHO M3BeAyBame Npe CyIMjaTa HA MPETXOJHA MOCTANKa

Bo citydaj kora npoTHB JULETO JIMIIEHO Of c/1000/1a € MPEAIOkKEHO Aa CE ONpeaeIn
KpaTKOTpaeH MPUTBOP, TOj C€ U3BELyBa MPEA CyAnjaTa Ha MPETXOJHATa ITOCTAIKA CO IIeT
CyaujaTa 1ia OJUTydH 110 MpeAoroT. JInero mro ce Haora BO KpaTKOTPaeH MPUTBOP, ke Oune
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MOBTOPHO U3BEACHO NPeJ CyAnjaTa Ha MPETXOAHA MOCTAIKA JOKOJIKY jaBHUOT OOBHHHUTEN
MIPEUIOKHU OTIPENIEITyBambe MEpKa IIPUTBOP.

CermenT 9: IlpucycTBo Ha OpaHHMTE]I IPH OAJTY4yBam-€ Ha

CyAMjaTa Ha MPETX0JAHA MOCTANKA 32 PUTBOP

Bo mpakrtukara ce nojasuja 1uieMu BO OJHOC Ha MIPALIAKHETO KOra Ha JIMLETO JHUILIEHO O]
cioboza Tpeda 1a My ce onpeenr OpaHuTeN U JaJId MOJKE Ha POUMLITETO 3a ONPeeTyBambe
MPUTBOP Ja ce cociyia u 6e3 npucycTBo Ha Opanutei. [locTojar nBe cutyanuu:

®  (pakynTarvBHA O10paHa — BO CJIy4aj KOra of0paHara He € 3aJI0JDKUTEITHA U JTUIIETO
JIMIIEHO OJT ¢J1000/1a, OTKAKO € TI0yYEHO JieKa MMa MpaBo Ha OpaHuTen,?! ce u3jacHu
JieKa He caka Jia iMa OpaHuTeJ, Cy/ujara Ha MPETXO/HATa MTOCTAIKa € JIOJDKCH J1a
ro cociyia 0e3 omrarame 1 6e3 MprUCyCcTBO Ha OpanuTer.?

" 33/I0JDKUTENTHA OI0paHa — Kora off0paHara € 3a/I0JDKUTeNTHa (OOBHHETHOT € HeM,
TIyB, CJIET WJIM HECTIOCOOEH CaMHOT YCIIEIIHO /1A ce OpaHH, UM aKO IPOTHUB HETO Ce
BOAM KPUBUYHA ITOCTAIKa 32 KPUBUYHO JIEJIO 33 KOE BO 3aKOHOT € ITPOMNUILaHa Ka3Ha
JOKUBOTEH 3aTBOP ), JIMLETO JIUIIEHO 07 c1000/a Mopa Jla ©Ma OpaHUTeI yIITEe IPU
MPBOTO HUCIIUTYBAaE O]l CTPaHa Ha jaBHUOT OOBUHUTEN (PaBOCYHATA OJNULIM]a HE
MOJKE J1a HCTIUTYyBa OOBHHET)?, a 3a 0Ba CBOE MPABO JIUIIETO MOPa J[a OH/Ie MOYYEHO
BEJIHAIII 110 JIMIIYBAbETO 0Of] ¢710001a** Mpe MPBOTO UCTIUTYBabe®, OHOCHO Ha
POYHMINITETO 32 ONpeAeTyBambe NPUTBOP>S. JIMIETO NUIIeHO 07 c1000aa MOXeE 1a
Ouze 1oBeAEHO MpEeA CyujaTa Ha NPeTXOoAHa ITOCTAIKa BEJHALI 10 JIHUIITYBambETO
o071 co6o/1a WK BO POK 0f] 6 4aca Oj1 JIUIITYBABETO 0] ¢10001a*’, OMHOCHO MOXKe
na 6ue 3aapKaH moBeke ox 6 yaca 10 HajMHOTy 24 yaca®®.

Bo ciyuaj xora ogOpaHara e 3a0JKUTEHa, a JIMLIETO JHMILIEHO 0J1 ¢1000aa He
n30pano Opanuren, ke My Ouze onpesiesieH OpaHUTe 10 CIIyKOeHa JOJKHOCT Ha
HauuH onpezerneH Bo 3KI1.?? Bo KOHTEKCT Ha MPETXOAHO HABEIECHOTO, a BO BPCKa
co wieHot 168 ox 3KII, ako nuiero numeHo o cioboja u3jaBu J1eKa He caka
Opanurel, a onOpaHara e 3aJ0JLKUTENHA — 0€3 ofIarame My ce Ha3HauyBa OpaHHUTe
1o ciryOeHa JOJKHOCT, T1a CyujaTa Ha IPEeTXOAHATa NOCTaNKa IPUCTAIyBa KOH
HETOBO COCITYLIYBamkE BO IPUCYCTBO HA OPaHUTEIIOT.

Ho, axo nuiieTo mumeHo o ciio0oja u3jaBu Jieka caka OpaHUTeN U of0paHara
€ 3aJI0JDKUTENIHA, HO cerak He u3bepe OpaHuTeNl BO pOK o1 12 vaca oTkako Oui
MOy4eH, My C€ Ha3HauyyBa OpaHUTEN MO CIIyOeHa JO/HKHOCT, Ia Cyaujara Ha

2! By unen 71, craB 2 o1 3aKOHOT 3a KpuBHYHATa rocranka, Ciryx06eH Becuuk Ha PM 6p.150/2010, 100/2012

22 By unen 168, cras 2 ox 3akoHOT 3a KpuBHYHATa rocranka, Ciyx0Oen Becauk Ha PM 6p.150/2010, 100/2012

2 By unen 279, cras 7 of 3aKOHOT 3a KpuBHYHATa rocranka, Ciyx0Oen BecHuk Ha PM 6p.150/2010, 100/2012

2 By unen 69, cras 2 o1 3aKOHOT 3a KpuBHYHATa rocrarnka, Ciryx0eH Becuuk Ha PM 6p.150/2010, 100/2012

2 By unen 71, cras 2 o1 3aKOHOT 3a KpuBHYHATa rocranka, Ciryx06eH Becuuk Ha PM 6p.150/2010, 100/2012

20 By unen 168, cras 1 ox 3akoHOT 3a KpuBMYHaTa rocranka, Ciayx0Oen BecHuk Ha PM 6p.150/2010, 100/2012

2 By unen 158, cras 3 ox 3akoHOT 3a KpuBHYHaTa rocranka, Ciyx0Oen Becauk Ha PM 6p.150/2010, 100/2012

2 Buau wien 159 u uien 161, cras 3 o1 3akoHOT 3a KprBHYHaTa nocranka, Ciyx6eH BecHuk va PM 6p.150/2010, 100/2012
2 Buju unen 74, cras 6 o1 3aKOHOT 3a KpuBHYHATa rocranka, Ciryx0eH Becuuk Ha PM 6p.150/2010, 100/2012
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MPETXOAHATA MOCTAMKa IIPUCTAITyBa KOH HETOBO COCIYLIYBambe BO IIPUCYCTBO Ha
OpanuTenor. OBOj POK NMPETHOCTaByBa A€Ka CyujaTa Ha MPEeTX0JHAaTa OCTalKa
Ke TO OIUIOKH COCITYILIYBamb-ETO J0/IeKa He IOMHHE POKOT o7 12 yaca, 1o To My
ce Ha3HauyBa OpaHHTEN MO CIIy>KOeHa JOJDKHOCT, 1a Cyaujara Ha MPeTXOAHaTa
MOCTAINKa MPUCTAIlyBa KOH COCIYLIyBame Ha JIMLETO JIMIIEHO 0f c10001a BO
MPUCYCTBO Ha OPaHUTEIIOT.

Bo npakrukara, npeaBuICHUOT POk of 12 yaca npeau3BUKyBa JOCTa MOTELIKOTHH U Tpeda
Jla ce HaImyIITH.

Ilpenopaka 4:

Jla ce HanpaBat u3menu Bo craB 3 wieH 158 ox 3KII Bo Hacoka Ha HemocpeaeH
KOHTAaKT Ha IOJIMIIjaTa CO jaBHUOT OOBUHUTEN, a HE IUPEKTHO U3BEIYBAHE
Mpe]] CyArjaTa Ha MPETXOIHA ITOCTAIIKA.

Jla ce pasmiesa MOXHOCTA 3a IPOLIMPYBAKE HAa OCHOBOT 3a 33/I0JDKUTEITHA
ombpana ox ctaB 2 Ha wieH 74 ox 3KII mpu n3BenyBame Ha OOBUHETHOT
MPEe] Cy/rja Ha MPETX0IHA [TOCTaka BO cMHUCIa Ha wieH 168. Ha oBoj HaunH

Om ce HamyImTHiIa MO)KHOCTA OJ] CTaB 2 Ha WICHOT 168 JHIIeTO JIUIICHO 01
ciobona ga ouae cocnymryBaHo 0e3 Opanuren. Ce omeHyBa JeKa yiaorara Ha
OpaHHUTENIOT BO TEKOT Ha POYMINTETO MPE]] CYArjaTa Ha MPETXOIHA MTOCTAITKA
€ 0COOCHO BaXKHO.

Jla ce HampaBaT M3MEHM BO CTaB 3 Ha CeramHuoT wieH 168 - M3BenyBame
IIPEI CyaHja U ONpeAeIyBamke OpaHUTeNl Ha HAYMH IITO POKOT of 12 Jaca 3a
1300p Ha OpaHKUTEN Ke ce n30pHIIIe OnIejKu Co3aaBa MpoOIEeMH BO TPAKTHKATA.

3aknyunu coznedysarsa:

Opnbpanara Tpeba 1a IMa MOXKHOCT J]a HACTAIIM MOATOTBEHO IIPEA CyAnjaTa
Ha IMPETXOJHAaTa MOCTANKa KOTa OMIydyBa IO MPEIJIOroT 3a HPHUTBOP
IITO MPETIIOCTAaByBa Taa /Ja MMa yBHUJA BO HPEIIO3UTE M JOKA3UTE Of
OOBHMHHTEIICTBOTO MPEJ OAPIKYBaEkE HA POYMINTETO CO HITO K€ MOXE J1a ce
OIIEHH KO O PacIlOIOIIMBUTE JOKa3H HA ofOpaHaTa Ou OMIiIo of moinsa aa
Oujar npe3eHTHPaHHy;

Kora koH JIHIETO JHUIIEHO O cJ1000/a MPBO € ONpeAeieH KPaTKOTpacH

MIPUTBOP, & MOTOA € MPEUIOKEHO U3PEKYBAkhEe MEpPKa IPUTBOP, TOA JIUIIE ABaA
TIaTu ke Onze M3BEIEeHO NpeJl CyAnjaTa Ha IIPETXOAHATA IIOCTAIKa.
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Cerment 10: IIpuTBOp Kaj crioronyBameTo

[TpuTBOPOT HE € MpeaMET Ha criorofyBame. Bo ciryuaj Ha ToHecyBame Ipecyzia 1o OCHOB
Ha IpeAsor-cnorog0a co koja ce onpeenysa eeKTUBHA 3aTBOPCKa Ka3Ha, a 0OBUHETHOT
BEKe ce Haola BO MPUTBOP, MOTPEOHO € Ipu 00jaByBambe Ha Mpecyaara ja ce MPOAOIKI
HPHUTBOPOT JI0 3aII0YHYBabE CO U3IPIKYBakhe Ha Ka3HaTa 3atBop™. Bo npakTukara, cyaujara
Ha MPETXOAHA MOCTAaNKa, [0 NPUEMOT Ha MPEUIOT croroxdara, mocranysa 110 ucrarta,
ro Op’KyBa POUYMILUTETO 32 HEj3MHA OLICHA M JIOKOJIKY ja MpuQary, BeaHall ja 00jaByBa
mpecyzara u ja u3roTByBa, ja JOCTaByBa JI0 CTPAHKHUTE U CE€ MPHUCTAIlyBa KOH HEj3UHO
W3BPILYBakE, CO IITO BO LEJIOCT U JOCIEIHO ce mpuMenyBaat onpeadure ox 3KII.

[IpoOnem ce mojaByBa BO IMpakTHUKaTa OMIEjKH BO OAPEIOHUTE 3a CIIOTOLyBame HE €
MPONHMIIAHO KOj OJUTyYyBa 3a IPUTBOPOT U HEMA M3PEUHH OIpeAOH 3a OBJIACTYyBamaTa Ha
CyzIujara Ha IPEeTX0JHaTa [oCcTalKa BO OJHOC Ha OJUTyKara 3a NpUTBOPOT. Bo mpakTukara
MMa ciIy4aj Kora crorojadara Ouja NOTIHIIAHA ABA JICHA MPEA J1a UCTEYE 3aKOHCKHU
NPEABUACHUOT NpUTBOP o 90 neHa Bo uctparara, Ho, CO orvie]l Ha (paKTOT IITO IPUTBOPOT
HE € MpeMET Ha CIIOTOAyBambe, HO 32 HEro He OMJIO OJUTydeHO co mpecynara (1 MOKpaj
(akTOT MITO, MAKO OBaa Mpecyda Ce 3aCHOBA Ha MPEIOr-croron0a, Taa 3a10JDKUTEIHO
MOpa J1a I'M COIPKH CUTE CJIEMEHTH Ha 33/I0JDKUTEITHA IIPEecy/a ITo MoApa3oupa 1 oIyKa
BO O/IHOC Ha MPUTBOPOT!), OUII0 OCTaBEHO MPUTBOPOT Ja HCTeYe U JIMLaTa Ja ce [parar Ha
M3/Ip’KyBambEe Ha Ka3Ha 3aTBOP OIIPE/IeNICHa CO Mpecyiara Bp3 OCHOBA Ha MIPEAIor-crioroaoa.

Bo oBnactyBameTo Ha cynvjaTa Ha IPETXO/HA ITOCTAIKa J]a JIOHECe OCYIUTEIHA Ipecya
BP3 OCHOBA Ha MpHUQareHa MpeJyior-croroa0a CoApKaHu Ce OBJIACTYBamkara Ja TH PUMEHH
cute oxpendu on 3KII xou ce ogHecyBaaT Ha OCYIUTENIHA MPECyIa CO Koja ce U3PEeKyBa
e(ekTHBHA Ka3Ha 3aTBOP, Ma BO Taa cMucia 1 Ha wieHot 174 ox 3KII.

JIoKONIKy TOa YCIIOBHTE IO J03BOJIYBAaT, Ha IOHECYBAKETO HA NpECyaaTa Bp3 OCHOBA Ha
npeyIor-cnoroa0a Kora taa riiacu Ha e()eKTUBHA Ka3Ha 3aTBOp Tpeba Oe3 ojuiarame 1a ce
HaJI0BP3€ M3TrOTBYBAE U JOCTABYBAhE 10 OOBUHETHOT YIIaTEH aKT 3a U3IPKyBamke Ka3Ha
3aTBOD.

[Tocramnkara 3a ynaryBame Ha OCYJJEHUTE JIMLA € UTHA, & HA/IJIEKEH OpraH 3a Mpe3eMame Ha
NoTpeOHUTE /ICjCTBH]ja 3apay U3BPLIyBambEe HA Ka3HAaTa 3aTBOP € Cy/ArjaTa 3a U3BPIIyBabEe
Ha CaHKLHUHUTE CIIOPE]l MECTOTO Ha JKUBEAJIUILITETO, OHOCHO MPECTOjyBAIUILTETO HA
ocyzneHoTo juie.’! Cyaujata 3a U3BpLIyBake HA CAHKIUKUTE € IO0JDKEH Ja TH Ipe3eMe
noTpeOHHUTE JIejCTBUja 3apaly W3BPILYBabE HA Ka3HATa 3aTBOP BEAHALI IO MPUEMOT Ha
U3BPILHATA O/UTYKA, & HajIOLHA BO POK O/ OCYM JICHA T10 HEj3UHUOT IpHeM™.

39 By unen 174, cra 5 ox 3akoHOT 3a KpuBHYHaTa rocranka, Ciyx0Oen Becauk Ha PM 6p.150/2010, 100/2012

31 By wnieH 83 oj1 3akoHOT 3a M3BpIIyBame Ha cankuuurte, Ciryxben Becuuk Ha PM 6p. 2/2006, 57/2010, 170/2013,
43/2014 1 166/2014.

32 Buy wiieH 85 oj1 3akoHOT 3a M3BpIIyBame Ha cankuuure, Ciyxben BecHuk Ha PM 6p. 2/2006, 57/2010, 170/2013,
43/2014 1 166/2014
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Ilpenopaxa 5:
HannexxaocTa Ha cynijara Ha NPeTXOHATA OCTAIKa 1 CE JOTIOJIHHU BO HACOKA

Ha JOHECYBAWC IPECyla BPp3 OCHOBA Ha npezmor—cnoro,u6a Aa OUTy4dyBa U 3a
Ipamamkara NoBp3aHu CO IMPUTBOPOT.

Bo oapenbdute 3a oHECYBaE IPeCcyaa BP3 OCHOBA HA CIIOT010a U3PEYHO /1a
Ce HaBeZIe JeKa MpH JOHECYBame Ipecyaa Mopa COOABETHO /1a C€ OMIIYYH U
3a TIPUTBOPOT.

3akayuno coznedysarve:

Kora ce moHecyBa ocyauTenHa Mmpecyaa Koja IiacH Ha e(eKTHBHA Ka3Ha
3aTBOP BP3 OCHOBA Ha NpHUQaTeHa Mpeyior-crorooa, 0e3 ories 1ajid BakBaTa
OIITyKa ja JOHECyBa CyAWjaTa Ha MPETXOJHATa IOCTAIKa, COBETOT 3a OIICHA
Ha 0OBMHUTEIHHUOT aKT UITH CyAHjaTa-Moe/MHell, 8 OOBUHETHOT BeKe ce Haora
BO IIPUTBOP, MOpa J1a c€ JOHECE O/UTyKa BO OJHOC Ha MPUTBOPOT: MIIH TOj Aa
Ce IIPOIOJIKH [0 3aIIOYHYBAbE CO M3IPIKYBAE HA Ka3HATA 3aTBOP MM 1A Ce
YKHHE.

Cermenr 11: OneHa Ha 3aKOHHUTOCTA

»  3aKoHUmMOCHm Ha TUULYEAIbEmO 00 C10000a HA ule 0OHEeCeHO npeo
cyoujama Ha npemxoOHama nOCManKa

Co permIeHHeTo 3a OnpeeTyBamkbe MepKa IPUTBOP, CyArjaTa Ha MPETXOoIHATa MOCTaIKa
€ JIOJDKEH J1a OJUTYYH 32 3aKOHMTOCTA Ha JIMIIYBAamkeTO O cioboaa®, 3aToa mrTo cexkoe
JMIITYBamkbEe 071 cI000/1a ce 3aCMETyBa BO BPEMETPACHETO HA MPUTBOPOT. JIMIIyBameTo
of1 cio0o/a Tpae HajMHOTY 6 Yaca, a 1oToa AOKOJIKY JINIETO JUIIEHO Of ciobona He ce
MyIITH Ha c1000/1a, ce HOCH Kaj CIIy’)KOCHUKOT 3a mpu(dart, Koj co pelieHne oJIydyBa 3a
HETOBO 33/Ip)KyBamse. JInIyBameTo o crodosia U 3aJpXKyBambeTo BKYITHO ITPECMETaHO
HE MOXKE TpaaT IOIoNTo OJ1 24 4aca, mpes JTUIEeTo Aa Ouje TOHECEHO TMpe Cyauja Ha
MPETXO/JHA MOCTankKa. BakBOTO MocTanmyBame Ha CyAxjaTa Ha MPETXOAHA MOCTAIKa € Off
MIPUYHHA IITO TOj ja IMa KOHTPOJIaTa Ha 3aKOHUTOCTA Ha JIMIITYBAKHETO OJ1 CJI000/1a OTHOCHO
3aapKyBameTo. Kora cynujara o/urydyBa 3a 3aKOHHUTOCTA Ha JINITYBAbETO MOpPa Ja T'H HMa
BO MIPWJIOT Ha JOCTABEHHTE JIOKA3H M CIy)kOeHaTa OeJerika 3a JINITyBame off c10007a,
OIHOCHO PEIICHNETO O] CIIy’KOCHHKOT 3a mpHdaT 3a 3aapKyBarbe Ha JOHECEHOTO JHIe. Bo
ciryxOeHara OeJIerIka i BO PEIICHUETO Ce HaBEeJCHH ITOaTONUTE BO BPCKA CO JIUIITYBAKETO
o071 c1000/1a Ha JINIETO, HABEJICHO € BPEMETO Ha JIMIIyBabe, KaKo M TIOyKHUTE 3a IpaBaTa
Ha JIUIEeTo™ .

33 By unen 69, cras 4 o1 3aKOHOT 3a KpuBHYHaTa rocranka, Ciryx0eH Becuuk Ha PM 6p.150/2010, 100/2012
3 By unenosu 158 - 160 ox 3akoHOT 3a KpuBHYHaTa nocrarnka, Ciyx6eH Becuuk Ha PM 6p.150/2010, 100/2012
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» 3axonumocm na auwysarse 00 c0000a Koza nPeo e onpeoeen
KpamkompaeHn npumeop, d NOmoa npumeop

Bo oxgHoc Ha mpamamero Kora cyaujara Tpeba a ce Ipou3Hece 3a 3aKOHHTOCTa Ha
JUIIYBAmBETO OJ1 c1000Ja KOe My IPETXOJeNI0 Ha KPAaTKOTPajHUOT MPUTBOP: NaJIH IpU
ONpeJeNyBamke Ha KPaTKOTPAjHUOT NMPUTBOP WM MPHU ONpEAeTyBame Ha MPUTBOPOT,
Cyzujara Ha IPEeTXOAHATA IIOCTAIKa € JOJDKEH A ja MCIIUTa 3aKOHUTOCTA Ha JINIYBAHKETO
of cnobona u 3aapKyBamkETO LITOM Ipel Hero ke Ouzae JOBEACHO JIMIE MITO € JINIIEHO
of ciobona niM 3aapxkano. OueHara Ha 3aKOHUTOCTA HE 3aBHCH OJl MIPEUIOTOT LITO I'O
JlaJI jaBHUOT OOBMHUTEN BO OHOC Ha MEpKara 3a 00e30eqyBame IPUCYCTBO KaKO HU Of
(axToT Janu e JoHeceHa Hapeada 3a ClpoBelyBamke UCTpaXKHA MocTanka uin He. CynoT
€ JIOJDKEH €O MOoCceOHO PeLIeHHE /1a Ce MPOM3HECE 3a 3aKOHUTOCTA Ha JIMIIYBABETO O
cnobona Koe My IPETXOEN0 Ha KPaTKOTPajHUOT IPUTBOP, IPH OJUTyUyBab€ 32 HETOBOTO
ompezenyBame. Bo oBaa cmucia, ako 10 UCTEK Ha KPATKOTPajHUOT MPUTBOP jJaBHUOT
0OBHHHTEI MMOJHECE MPEIIOT 3a ONpeellyBabe MepKa IPUTBOP CyArjaTa Hema morpeda
MOBTOPHO /12 ja OLICHYBa 3aKOHUTOCTA Ha JIMIIYBAWkETO Of] €1000a IUTO MPETXOAEIO0 Ha
OIpeaeNTyBabETO KPATKOTPAEH MIPUTBOP.

>  3axkonumocm Ha TUULYEAIbEMO 00 C10000a Ha 1uye Koe ouio
JUWEHO 00 ¢110000a, a ROMOa NYWmeHo Ha c10000a

Jlumero mutmeHo ox ¢1060/1a, OTHOCHO 33PXKAHOTO JIIE KO€ HE € U3BEICHO TpeJl Cy/IrjaTa
Ha [PETXOHATA MOCTAIKa*® Moe BO pok 011 30 IeHa O/ IEHOT Ha MYIITAmbeTo Ha ¢1000/1a 1a
Oapa o071 cyaMjaTa Ha MPETXOIHATA [TOCTAIKA Ha HAJUIEKHHUOT CY/ /1a ja NCITUTA 3aKOHUTOCTa
¥ TOa Jia TO yTBPAM cO moceOHo pemienne. [IpoTuB oBa perieHne e 103BOJIeHa moceOHa
’kanba BO pok ox 48 yaca 10 coBeToT o wieHoT 25 ctaB (5) Ha 3KII, koj pemasa Bo pok
O]l TPH JICHA.

HNako Toa He e u3peuno HaBezeHo BO cerarHnoT 3KII, Bo cnennara nosena Ha 3KI1 norpeOHO
€ J1a ce IpOMNHUIIE JIeKa JULETO KOH 0apameTo A0 Cyaujara ' JOCTaByBa JOKa3UTE IITO
I'M IMa U JIeKa CyaujaTa npes Aa OAIYYH MOXKE J1a 'O MOBHKA IOIHOCUTEINIOT Ha 0apameTo
3apaay pas3jacHyBambe HA HABEACHHUTE TBPACHA BO OapameTo, Kako U Ja ce obparu 10
MOJIMIIMjaTa WK APYTH APKaBHHU OpraHu 3apaau ode30emyBambe NOTPeOHU JOKa3H BP3
OCHOBA Ha KOM K€ MO)KE€ OCHOBAHO /1a O/IITY4H 32 TIOJHECEHOTO Oapambe.

Bo npakTukara, nako € kpatok nepuoaot Ha mpumeHna Ha HoBuoT 3KII, cenak ce cpeTHyBaar
MIPUMEPH KO HE CE COOABETHH M MOXKE 1a BOCTAaHOBAT JIOIA MTPaKTHKa.

35 Cornacho unen 162 oz 3akoHOT 3a KpuBnuHara nocrarka, Cirysx6en Becuuk Ha PM 6p.150/2010, 100/2012
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3aknyunu coznedysarsa:

3aKOHHUTOCTA Ha JHIIYBAETO OJ1 CI000/a Ce IIEHH IIPH U3BETyBarbe Ha JIUIETO
JIMIIEHO Of1 cJI000/1a Tpes| CyarjaTa Ha MPETXOAHATa NocTalka 0e3 ories Ha
BUIOT HAa MepKara 3a 00e30eyBarme IPUCYCTBO KOja € MPEIIOKeHa.

He e 1oBOIHO 3aKOHNTOCTA Ha JIMIIYBAmkETO 011 CJI000/1a 11a CE OIIEHYBa CaMO
on M3semrajor Ha MBP, Tyky noTpedHo € 1a mocrou ciyxOeHa Oernemnika 3a
JIMIITYBamkbE OHOCHO PEIICHHE 3a 33AP)KyBambe Ha JIUIETO

Ilpenopaka 6:

Jla ce HampaBaT U3MEHHU U AOMOJIHyBama Ha cieanuse wieHoBH Ha 3KII ox
2010r:

» Ynen 162 - Konmpona na 3aKOHUMOCMA HA TUULYB8AILENO 00 C110000a

IToTpebHO € ma ce 00e30eau YCHOCT M KOHTPAAHKTOPHOCT Ha OIleHaTa
Ha 3aKOHHTOCTa Ha JHIIYBAaKETO Of CII000Ia CO HeN Aa Ce YCOIacu co
rapaHmuuTe ox wieH 5 craB 4 Ha EKYIIL. Toa ke ce 0BO3MOXH Ha TOj) HAYUH
HITO P KOHTPOJIATa HAa 3aKOHUTOCTA Ha JHUIITYBAKETO O CI000/1a OJHOCHO
3a[p)KyBamkETO, CyajaTa Ha MPETXOAHATa IOCTanKa ke Omme o0Bp3aH aa ro
COCIIyIIIa 3aCETHATOTO JIUIIE, HO U J1a MpHOepe APYrH MOAATONH IITO MYy Ce
HEOITXOTHHM IPe] a OIUTYYH IO 6apameTo.

BoezHo, Mopa 2 MOCTOM 3aKOHCKa 00OBPCKA 32 TIOIHIHjaTa v APYTUTE IPKaBHU
OpraHM Jia My IT'l IOCTaBaT Ha Cy[OT MOAATOIMTE LITO TOj OXf HUB T 6apa co
IIeJT JOHEeCYBam-e MTPAaBIIIHA 1 OCHOBAHA OJITyKa BO OHOC Ha 3aKOHMUTOCTA Ha
JIMIIYBaBkETO O] cI000/a.

» Yuen 290 - Cyocka Konmpona Hao 3aKoHumocma

Co mern ga ce HCmoiHn rapannujata ox wieHot 6 ox EKYII 3a edukacHo
YHECTBO BO MOCTANKaTa M KOHTPAAUKTOPHOCT HAa MUCTara, CyaujaTa ITo ja
HCIIATYBa 3aKOHUTOCTA Tpeba 1a mMa aBe 0OBPCKH:

JIa TH IOCTaBH JOKA3UTE IITO TM JOOWII O OBIIACTCHUTE APYKABHH OPTaHu
32 UMM JICjCTBH]a € MOITHECCHO 0aparbeTo 3a HCIIMTYBAabE Ha 3aKOHUTOCTA,
u

Jia TO MOBHKA JIMIETO IITO IO MOAHENO 0apameTo Mpex Cyaujara Koj
Jja HCTIUTYBA 3aKOHUTOCTA MpeN Ja TOHEeCe OTyKa 32 OCHOBAaHOCTA Ha
OapameTo.

LlernTa Ha BAKBOTO PELICHUE € NCITUTYBAKETO Ha 3aKOHUTOCTA /1A CE OJIBUBA Ha
POYMIITE BO MPUCYCTBO Ha 3acerHarute crpanu. [loTpe6Ho e na ce mponuiue
POK TI0 OZIpKyBamk-€ Ha POYHUILTETO BO KOj CyaujaTa Ou OWII TOJDKEH Aa OITYIH
3a MOAHECEHOTO Oapame.




NNPUMEHA HA MEPKATA ITPUTBOP CITOPE]
3AKOHOT 3A KPUBUYHATA IMOCTAIIKA O/ 2010 TOAUHA

Ilorpebara 3a u3mena Ha onpendara ox wieH 290 ox 3KII ce HameTHa mocie
ciy4ajot Ha JIa3opocku MPOTHB MOpaHENTHATA jyroCIIOBEHCKa PemyOnmka
Makenonnja npex ECUII (Buam ctaB 61 u ci.). Bo KOHKpEeTHHOT ciry4aj,
ECUII 3axmyumn gexa oilykaTa Ha UCTPaKHUOT CylHja ce 3aCHOBajla Ha
MICMEHM J0Ka3u moaueceHu oa MBP, He mocToel 10Ka3 AeKa BAKBUTE JOKa3H
HEKOrain My OWie JOCTaBEeHH Ha JKAIHUTEIOT HUTY JeKa TOj OWII MOKAHET Ja

IIPUCYCTBYBA Ha COCIYIIyBa€ Ipel HCTPAXXHUOT cyanja. O oBHE IPHYMHN
ECUYII 3akimydyBa JieKa XKaJIuTeNIoT OWI crpedeH e(pruKkacHo ja yu4ecTBYBa BO
MIOCTAITyBAKLTO.

Cerment 12: JInmyBame oj c10001a 01 cTpaHa
HA noJuuMjara 6e3 HaJIor

3KII u naBa OBIacTyBame Ha MPABOCYAHATA MOJIHUIMja a JHUIIH O] CI000aa JIHIe U
0e3 omTyKa Ha Cyjl, BO MCKIYYHTEIHH CIIydad KOora Ce KyMyJaTHBHO HCIIOJHETH JBa
peaycioBu:*

a) MOCTOjaT OCHOBH Ha COMHEBAbE JIeKa CTOPUIIO KPUBHYHO JIEJI0 32 KO C€ TOHH

1o ciyx0eHa TIOJHKHOCT U
0) IOCTOM ONACHOCT OJI OJJTarame.

[Iputoa, mocTon 0OBpcKa 3a MpaBOCYAHATA TIONHUITHjaTa Oe3 OfJIarame, BeJHAIIl, a Haj0ITHA
BO POK 071 6 Yaca O] JIMIIYBAamkETO O[] ¢I1000/1a Ha JIMIETO Ja TO M3BEE JHUIETO Tpest
Cy/vja Ha TIPeTXOHATA ITOCTAIKa U J]a TO N3BECTH jaBHUOT OOBMHHUTEIN. 3a IETHOT HACTaH
MpaBOCy/IHATA TTOJIMIIHja COCTABYBa CITy)KOeHa Oemerka.

Baxksara ogpen0a cosmaBa mpobiieM BO Hej3WHATa MPAKTHYHA MIPUMEHA CO OTJIe/l Ha
HEj3MHATa HEMPEIM3HOCT ¥ HEKOHCEKBEHTHOCT IITO YKa)KyBa Ha TIOTpedara 3a NTHO HEj3HHO
MEHYBambe.

Ilpenopaxka 7:

3apaau npenusupame Ha ogpendara ox wieH 158 ox 3KIL, nmoTpebHO € 1a ce
HalpaBaT U3MEHHU M JOIOJIHYBamka BO CIEIHABa HACOKA:

Honuyuja namecmo npasocyora noiuyuja — OBIaCTYBambaTa Ol CTaBOT 3
Tpeba J1a ce OlHeCyBaar Ha IMOJIMIIIjaTa BO MOITHUPOKA CMHCIIa Ha 300pOT
(commacHo wieH 22, ctas 1, Touka 10 ox 3KII), a He camo Ha paBOCyIHATA
MTOJTUIIN]a;

Honuyuja - jasHo ob68uHumencmso - cyd — oupendara ox CTaBoT 3 e
HEKOHCEKBEHTA Ha MOJIok0aTa, yjaorara u (GyHKIHjaTa Ha MOJIHIH]jaTa
Vis-a-Vis OBJacTyBamaTa Ha jaBHOTO OOBHHHTENCTBO. [lommimjara He
MO JIUPEKTHO J1a KOHTaKTHpa CO CyAMjaTa 0e3 MPeTXONeH KOHTAKT
CO jJaBHHOT OOBHHUTEN CO ONNICH Ha (DAKTOT MITO jaBHUOT OOBHHUTEIN

% Bumu umen 158, cras 3 ong 3akoHoT 3a KpuBuuHara moctanka, CiyxOexn BecHuk Ha PM  6p.150/2010,
100/2012
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€ MOJDKEH Jia ja JOKaKyBa BHHATA, Ja TH Ipe3eMa MOTPEOHUTE MEpKH
3a OTKpHBamkEe M HCTPAXKYBake HA WHKPUMHUHUPAHUTE JCjCTBHja H
aKTHBHOCTH Ha OOBHHETHOT U, MOCICIHO U MOXXeOU HajBa)KHO, jJaBHUOT
OOBHHUTEN € SAMHCTBCHO OBJIACTEH Ja Ipeyiara OmpeelyBame MepKa
3a 00e30emyBame MPHUCYCTBO BO OJHOC Ha JIMIIETO JIMIICHO OJf CI000/a.
Henornaro e monmmujara qa MOATOTBH CIyOeHa Oelerika u 0e3 1a ce
KOOpPAMHHPA CO HAIUIC)KHUOT jaBEH OOBHHUTEIN (CaMO IO U3BECTYBa U
CaMOCTOJHO MocTamyBa!) 1a ro u3Bee JIUIETO JHUIICHO O] CII000/a Ipe
CyIWjaTa Ha MPETXOTHA MTOCTAITKA;

Haonesicnocm na jagnuom o6seunumen — OTKaKo ke OWIIe H3BECTEH O
MOJAIIjaTa JeKa Taa WA HEKOE JIHIIE O CII000/1a, jABHIOT OOBUHUATEI
€ JI0JDKEH, IPUMAPHO BO POK 07 6 yaca WK NoA0Aro (YCIOBH O WIEHOT
159 ox 3KII kora e 103BOJIEHO 3aAp>KyBamke MOI0JIro o1 6 Jaca - ako
3aJP’KYBAakBETO € MOTPEOHO 3apaall yTBPAYyBamke Ha HICHTUTETOT,

MIPOBEPYBAEE Ha IO MITH O APYTH MPHYIHHH € TIOTPeOHO Aa ce codepar
HY )KHH ITOJATONH 32 BOACH-E Ha MOCTANKara IPOTUB 33PKaHOTO JIHIIE),
Jla OIUTYYH JTAJIH JIAETO Ke OWIe M3BEICHO Mpe]] CyArjaTa Ha MPETX0IHA
MOCTaIKa CO MPEJIor 3a OIpeAeyBamke MepKa 3a 00e30emyBame
MPHUCYCTBO WM Ke OWJe MyImTeHo Ha cio0o/a;

Cyouja na npemxoona nocmanka — pUrAAHOTO TOJIKYBamkbE M TPUMEHA Ha
CTaBOT 3 o1 WwieHOT 159 Ou pesynTupaino co coctojoa Kora cyaujara ou ce
HAIIoJI BO HE3aBU/IHA CUTYalllja aKo IIOJIHIII]aTa My JOHECE JIMILIE JIMIIEHO
o7 ciio0oxa 0e3 MpeAsIor 0 OOBHHHUTEIOT BO OJHOC Ha OIPE/ICITyBamke
MepKa 3a 00e30emyBame IprCycTBO. Bo BakoB cityyaj, cymnujara Ou Moxel
Ja OJTyTyBa CaMo BO OJHOC HA 3aKOHUTOCTA Ha JINIIYBAKETO 0f C11000713,
HO OM MOpaJj BO CEKOj Cilydaj Zia To IMyIITH Ha cJI000/1a JINIETO JINIICHO
0f] Hea, Omzejkn HeMa IPEUIOT O OBJIACTEH TYXXHTEI.

3akayunu coznedysarsa:

*  Bo cimyyanre Ha JmmryBame of c1000/1a 07 CTpaHa Ha MOJHIHjaTa 0e3
HAJIOT, MOpa Ja Ce IIOYMTYBA PEJOCIIENOT Ha OCTAITYBAbETO: O] —
JaBHO OOBMHUTEINICTBO — CYJI, IPH LITO MOJIMIIM]aTa € JIO/DKHA /1a TO U3BECTH
JjJaBHUOT OOBHHHUTEIT 32 MPE3EMEHUTE JI¢jCTBHja OUIC]KH TOj € SAMHCTBCHO
OBJIACTEH [1a ITpeJyIara OIpeAeTyBambe MEPKHU 32 00€30e/yBame IIPHUCYCTBO
BO OJJHOC Ha JIMLIETO JIMIIEHO OJf CII000/1a;

*  Hemorm4Ho e monwImjara a MoAroTBH CIIY)KOEHa OelelKa 1 0e3 IPEeTXOIHO

J1a ce KOOPIUHHPA CO HAIC)KHUOT jJaBSH OOBHHUTEI JIa TO U3BEJIC JIUIICTO
JIUIIIEHO O CI000/1a TIpeJT CyIrjara Ha MIPEeTXOIHA OCTAIKa;
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Cermenr 13: IIputBOp BO TEKOT HA OLIEHA HA OOBUHUTEIHUOT AKT

Bo 3KII Hema uspeunu oapeadu Bo OZHOC Ha TPACHETO HA MepKara IIPUTBOp BO (asa
Ha OlleHa Ha OOBUHUTEIEH aKT, OHOCHO C€ IPUMEHYBaaT ONIITUTE OApeIOU 3a MepKaTa
nputBop. Bo oBaa cmucna, poxkoBute ox uneH 172 ox 3KII mounyBaar na teuar on
HO/IHECYBAKkETO Ha OOBUHUTENHHUOT akT. OBa € coceMa ONpPaBIaHO CO omiesa Ha (PaKToT
LITO KOHTPOJIaTa Ha OOBUHUTEIHUOT aKT € MPBUOT CYACKH CTaIUyM BO IIOCTAITyBaHETO.

I[To mpruem Ha OOBMHMUTEITHHOT aKT CO MPEIUIOT 3a MPUTBOP LEJUOT IMPEIMET BETHAII Ce
nocraByBa 10 KpuBuunnot coet”’. PenieHneTo Ha KPUBUYHHOT COBET CE€ J0CTaByBa JI0
CTPAaHKUTE CO IOYKa 3a MPaBOTO Ha kanda. OTKAKO PEIIEHUETO Ke CTaHe MIPaBOCUIIHO,
OOBHHHUTEIHUOT aKT C€ JOCTaBYBa JO OOBUHETHOT CO IOYKH.

Bo ciyuaj Kora KoH 0OBHHETHOT € OTpe/Ie/icHa MepKaTa PUTBOP BO TEKOT HA HCTPasKHATA
MOCTAIKa, JaBHUOT OOBUHUTEII € JIOJKCH MPH MOJHECYBamkhe Ha OOBUHEHUETO Ja JajIe
TIPEJITIOT 38 YKUHYBAHE WITH TIPOIOIKYBarhe Ha MepKara MpUTBOP. JOKOJIKY BAKOB IPETOT
HE € COAP KaH BO MOJHECECHOTO 0OBUHEHHUE, IPUTBOPCHUOT OOBHUHET MOpa 0€3 ojyIarame
Jla ce MyIITH Ha cI000/a.

Bo ciyuyaj kora cynujarta 0JHOCHO COBETOT 32 OLICHAa HAa OOBHHUTEIHUOT aKT Ke JIOHEeCe
perieHre 3a 010MBamke Ha OOBHHUTEIHHOT aKT, IPUTBOPOT CIIpeMa OOBHHETHOT 0e3
OJlIarame ce YKUHYBA.

3aknyuno coznedysare:

CoBeToT 3a OlleHa Ha OOBUHHUTEIHUOT aKT HE € Ha/UIeXKEH Jia OJIydyBa I0
OJTHOC Ha MPEJIOroT 3a MepKa MPUTBOP COApPKaHA BO OOBHHUTEIHHOT aKT,
TYKy KpUBHYHUOT COBET € HAJJISXKEH 32 HETOBO OIPEIeNTyBathe, IPOIOIKYBabhe
I YKUHYBambE.

Ilpenopaka 8:

Jla ce HamipaBaT U3MEHU U JOTOJIHYBama Ha ciieqHuoT dieH Ha 3KI1 o 2010r:

>  Ynen 172 — Tpaeme na npumeop no 0000pyséarse Ha 066uHUmMeNeH AKM

Hy)KHO € BO IICJIHOT YJICH Ja C€ BHECC KopeKqua TakKa mTo HaMecCToO ,,I10

omoOpyBame™ 1a ce omHecyBa Ha (azaTa Of] MOCTAIYBAKETO KOja TIOYHYBA
,,1I0 TIOJHECYyBamke“ Ha OOBUHHTEIHHOT akT. BakBara m3MeHa e¢ HyXHa
Onzejku oCTaHyBa HEMOKPHEHO TPACHETO Ha IPUTBOPOT O MOAHECYBAKE
JI0 0M00pyBamke Ha 0OBUHUTEITHHOT AKT.

Jla ce mpommIiie pOK 32 BpeMeTpackhe Ha IPUTBOPOT BO (paza Ha OICHKA Ha
OOBHHUTEIIECH AKT.

37 OBa ce oJHeCYBa Ha KPUBUYHHOT COBET OJ1 WIEH 25, cTaB 5 071 3aKOHOT 3a KpUBMYHATA TocTanka, Ciyx0eH BECHUK Ha
PM 6p.150/2010, 100/2012
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Cerment 14: IIpuTBOp BO CKpaTeHa MOCTANKA

Co ornen Ha (GakTOT WITO BO CKpaTeHaTa MOCTANKa Hema Hapealda 3a CIpOBeLyBambe
UCTpakHa MOCTAIIKa, CyUjaTa Ha IPETXOJHATa [TOCTANKa BP3 OCHOBA HA MPHUIOKEHUOT
JIOKa3eH Marepujai Tpeda Aa yTBpAW Jald IOCTOM OCHOBAHO COMHEBAHE 32 CTOPEHO
KPUBUYHO JEJI0, a TI0TOA OJUTy4yBa IO MPEAJIOrOT 3a MPUTBOP COIIACHO OApeAduTe 0f
3KII. OtTyKa, BO CKpaTeHara oCTarnkKa, 3a€IHO CO MPEUIOroT 3a ONpeeyBambe Ha MEpKaTa
MPUTBOP, OOBUHUTENOT € MOTPeOHO Ha YBUA /1a TH JOCTaBH CUTE MPHOaBEHU JTOKA3H KaKo
01 MOJKesT CyIOT Ja C€ YBEpH JIeKa HAaBUCTHHA IIOCTON OCHOBAHO COMHEBAE JIEKa € CTOPEHO
KPHBHYHO JIEJIO U JIEKa C€ apIyMEHTHPAHU OCHOBUTE 32 ONpeeyBabe Ha MepKaTa IIPUTBOP.

[TpuTBOPOT BO CKpaTeHaTa IOCTAIIKA JI0 IOHECYBahe Ha OOBUHUTEIEH MIPEAJIOr HE MOXKE /1a
Tpae MOA0Jro 0] 8 IeHa U TOKMY OBOj POK BO IPAKTHKATA C€ YMHH MPEKPATOK U MTOHEKOTalll
co3zaBa po0bieMH Kaj crioroxyBamara co ories Ha (akrot mro 3KIT npeasuayBa pokoBu
3a 3aKa)KyBamb€ POUHILTE 3a OLEHA Ha IPEIIOT-CIIoro0ara 1 pok 3a U3roTByBambE Ipecyna
KOU HE MOJKE JIa Ce MOJI3yBaaT BO CKpaTeHaTa MOCTAlKa CO OIVIe/l Ha MPEKPATKOTO TPACHE
Ha MPUTBOPOT.

[Ipen nmonHecyBame Ha OOBUHHUTENIEH MPEUIOT IPUTBOPOT IO OIpelesyBa CyaujaTa Ha
nperxoaHara nocranka. Co NopgHeCyBambe Ha OOBUHUTETHUOT IPEIOT 3a NPEAJIoroT 3a
ompeeNyBamke MPUTBOP OITydyBa HAAJICKHHUOT Cyja MOCANHEL.

MakcuMamHOTO Tpaeke Ha MPUTBOPOT BO CKpaTeHaTa IocTanka u3Hecysa 128 neHa n toa:
= § /eHa JI0 MoIHECYBamke Ha 0OBUHHTENEeH mpetor (el 470 cras 3 ox 3KII);
* 60 nena 1o 3aBpuIyBambe aBHara pacnpasa (wieH 470 cras 4 ox 3KII);
* 60 neHa oz 3aBpLIyBamb-€ Ha NIAaBHATA Paclpasa Ia 0 IPaBOCUIHOCTA Ha pecyaaTa
BO CJIy4aj Ha OCyAMTENHA Mpecyaa co eeKTHBHA Ka3Ha 3aTBop (wieH 481 cras 4
ox 3KII).

Bpemerpaemero Ha mpUTBOPOT Tpeba Aa Ouze BO Kopejalyja co OueKyBaHaTa Ka3Ha,
IpH IITO MPOoOJIEM BO MIPAKTHKA CE jaByBa KOra € OIpezesieHa alTepHaTUBHA MEpPKa CO
MPBOCTEIIEHA IIPEeCy/ia WM KpaTka e(eKTHBHA Ka3Ha 3aTBOP Yrja JOJDKUHA € TIOKpaTKa Of
TPaewETO Ha IPUTBOPOT.

3aknyuno coznedysare:

Bo ckparena mocrarnka, Kora OpUTBOPOT TO OTPENEIIIII CyAnjaTa MOSANHEII,
HAJJIEKEH J1a TO IPOJOKU IPUTBOPOT € KPUBUYHHUOT COBET.
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3AKOHOT 3A KPUBUYHATA IMOCTAIIKA O/ 2010 TOAUHA

Cerment 15: /Ipyru mepku 3a o0e30e1yBame NPUCYCTBO

OpnOpanara Mopa J1a ce 3ajara 3a aJITepHaTUBHHU pelLIeHHja U 1a 0apa onpeeiryBambe
mobnaru Mepku 3a 00e30e/yBarkbe Ha OOBUHETHOT BO TEKOT Ha KpUBHYHATA ITOCTAIIKa,
MIPH TITO € TOTPeOHO OpaHUTENOT Ja OujIe BO CEKOj MUT TIOATOTBEH Jia /1ajie OCHOBAHH
apryMeHTH 3a JHYHUTE OKOJTHOCTH Ha OOBHHETHOT. BpaHUTEIOT MOpa ocTojano OyIHO 1a
TO CIIeJIH Pa3BOjOT Ha HACTAHHUTE BO TEKOT HAa TPACH-ETO HA MepKaTa IPUTBOP H BO MOMEHT
KOTa Ke YBUIM JieKa ce TPOMEHIIIE OKOJTHOCTHTE TIOPAJIX IITO OTIara HeKOja WIIA CHUTE
OCHOBH CHIOpe]T KOja/Kou OWJT OTIpe/IesieH IPUTBOPOT, Tpeba BeqHAI /1a TIOAHECE MTPE/IoT
3a yKHHYBambe Ha MEpKaTa IMPUTBOP 110 HOBOHACTAHATHOT OCHOB JI0 KPHBUYHUOT COBET
on wieH 25 cras 5 ox 3KII.

» QOesnacmysarma ex officio Ha cyoom 80 00HOC HA MepKUume Ha
npemnaznugocm

MepkuTe Ha IPETHA3IMBOCT 110 PEUIOT Ha jJaBHUOT OOBHHUTEI BO TEKOT HA HCTPAXKHATA
MOCTAaIKa T'M ONpeeyBa CyJujara Ha MPETXOAHATa ITOCTAlKa, a MO BIETYBAakETO Ha
OOBHHEHHETO BO NPaBHA CHJIA OHOCHO TI0 TIOJHECYBAmHETO Ha OOBHHUTEIHUOT MPETIOT
JI0 IPaBOCWJIHOCTA Ha Ipecyara, CyloT Ipea Koj ce Boau nocrankara. OBaa ogpenda
HE € BO Kopenanuja co oxpendara ox wieHoT 146 cras 3 ox 3KII, cnopen koja cynor e
JTOJDKEH TI0 CITykOeHa TOJPKHOCT Ha CEKOH JIBa MECEIH JIa ja TIPEUCTINTYBA IMOTpedara o
MPOJOJDKYBAh-E CO IIPHMEHA Ha OIIpe/iesIeHaTa MepKa WM Taa Jia c€ YKUHE M MPETXOIHO.
ComracHO HOBaTa yj0ra Ha OOBHHUTEIICTBOTO U CYAOT, IIOTPEOHO € Ja IOCTOUu 00BpCKa
3a HUBHO IPEHCIHUTYBAkhE HA MPEUIOT 0] OOBHHUTEIOT Ha CEKOH JIBa MECEIH BO TEKOT
Ha MPETXO/IHaTa MOCTaIlKa, a J1a OCTaHe 00BpCKara CyJoT IO CIyXOeHa JOIDKHOCT J1a ja
NPENCINTYBa MPUMEHATa Ha ONpe/elieHaTa MepKa BO TEKOT Ha TJIaBHATa pacIipana.

3aknyuno coznedysare:

CynoT uMa OBIIAacTyBame J1a ONpPENETH Ipyra Mepka 3a 00e30emyBame
IIPUCYCTBO BO CEKOj CJIydaj KOra OOBHHUTEIICTBOTO MPEAJIOKHIO MEpKa
MIPUTBOP, & CO MPEAJIOrOT Ha OOBUHUTEIIOT Cy/IOT € BP3aH CaMO BO OJHOC Ha
OCHOBHTE IT0 KOM MOXKE JIa OTIPEEIIH IPUTBOP.

CermenT 16: ExcTpagunuoHeH npursop

[IpaBara npeasuaenu o EKYII ru y:xuBaar u nuua crpema Kou c€ BOAM €KCTPaJULUOHA
MOCTAaIKa OJJHOCHO KOH C€ BO TIOCTAITKa 3a MpoTepyBame. Bo Touka (T) o ctaBoT 1 Ha 4ieHOT
5 og EKYII moceOHO BHIMaHUE ce MOCBETYBa Ha JINITYBamk-e O] CJI00071a 32 BpeMeTpacHe
Ha MOCTAIIKa 3a EKCTPaANLIja WK IPOTEPYyBakbe.
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3AKOHOT 3A KPUBUYHATA ITIOCTAIIKA OJ1 2010 TOAWNHA

MerfyHapoaHara copaboTka BO KpUBHYHATa MaTepyja mpez HOBeKe JeLeHNH Oellie ocTanka
KOja ce Mpe3eMalle BO UCKIYUUTENHHU ciiydan. OpraHu3upaHuoOT KPUMHHAIUTET, HOBUTE
00NIMIM Ha TPAHCHALMOHAJICH EKOHOMCKU KPUMHUHAIUTET KaKO U OJIECHETHOT BU3EH PEXKUM
YCIIOBHja 3a4€CTEHO KOPHCEH-E Ha pa3IMyHNUTE 00NN Ha MeT'yHapoHa copadoTka. dakror
LITO HallaTa JprkaBa He € WieHKa Ha EY u He MoXe Ja T KOPUCTH MOBOJIHOCTUTE Ha
EBporncknot Haior 3a arnceme, MpeTcTaByBa NPUUMHA 3a IPUMEHA Ha METYHapOJHHUTE U
JIOMAILTHUTE POMUCH OBP3aHM CO eKCTPaIULNjaTa.

[Topagu o6emoT Ha MeryHaponHara copaborka, pamkute Ha 3KII cranaa mperecHu 3a
oIpenduTe MOBp3aHU CO MarepHjara Ha MeryHapoJgHaTa copadoTKa, Ia OBaa MaTepuja
npectana 1a ouze npenmert Ha perynupame Ha 3KII u pasnuuanTe o0nuny Ha MefyHapoaHa
copaboTKa MOApPOOHO ce peryiupaHd BO 3aKOHOT 3a MelyHapoJHaTra copadoTKa BO
KpUBHYHaTa Marepuja’s.

CoryacHo uieHoT 16 o EBporickara koHBeHIM]ja 3a ekcTpagundja o 1957 roguna®
HAJUUIE)KHUOT OpraH Ha japkaBara Oaparen*’ Moxke Ja modapa NpUBPEMEHO JIHIIYBabe
o cno0o1a Ha JIMLETO YMjalliTO eKCTpagunyja ce 6apa, a OAIyKUTE U IMOCTanKaTa 3a
MPUTBOPAE CE CIPOBELYBA COIVIACHO JIOMAIIHOTO 3aKOHOJABCTBO Ha JprKaBara of] Koja
ce Gapa meryHapoaHa copabotka'. KoHBeHIIMjaTa He ro yTBp/IyBa MAKCHMAIHOTO TPAaCkhe
Ha IIPUTBOPOT Ha JIMLIETO YHjallITO EKCTPaAULMja ce Oapa TyKy yTBpIyBa /IBa POKa KOH C€
OJHECyBaaT Ha OJUTyKara 3a YKHHYBambe Ha ONPeeICHHOT IPUTBOP:

®  MHCTPYKTHBEH (JUJIATOPEH) POK - CIIOpEX KOj ako BO pok of 18 neHa ox meHOT
Kora € OIpeZie]ieH MPUTBOPOT He OUzIe JOCTABEHO Oapame 3a CIpPOBEdyBabe Ha
eKCTpaJULIMOHa TIOCTaIKa OJl IpkKaBara Oaparen a0 OpraBara of Koja ce 0apa
MelyHapoaHa copa0oTKa, HaaJeKHUOT OpraH BO ApsKaBaTa Ol Koja ce Oapa
MeryHapoaHa copaboTKa MOKe (HO He MOpa) J1a IO YKUHE ONPEIeNICHUOT IPUTBOP; U

® MPEeKIy3UBEH (PE30JyTUBEH) POK — CIIOpe]l KOj HaAJIECKHUOT OpraH BO JpsKaBara
0]l Koja ce Oapa MeryHapoaHa copadOTKa € JOIDKeH Ja TO YKHUHE OINPEIeIIeHUOT
MPUTBOP aKo BO pok o 40 eHa o1 IGHOT Kora € ONpeesieH IPUTBOPOT He IPUMEIIA
of IpkaBata Oaparen Oapame 3a CIIPOBELyBabe Ha eKCTPaIUIIMOHA TOCTAlKA.

EBpornckara KOHBeHIIMja 32 €KCTPaauLNja, UCTO Taka, IPEABUIYBa JeKa YKHHYBAaBETO Ha
MPUTBOPOT MOPAAN HEaXXypHOCTA Ha HaUISKHUTE OPTaHu Ha JpkaBaTa OapaTen Ja JoCTaBar
notpedHo Gapame U criucH Bo pokoT ox 40 neHa, He € IpeyKa IPUTBOPOT Ja Ouie HOBTOPHO
orpezesieH KOH UCTOTO JIMLE KOMY IPUTBOPOT My OMJI IPETXOAHO YKHHAT, @ OTKaKO K€ 0
npruMar 6apameTo U CIIMCUTE 3a eKCTPaIulja Ha Toa JIULE.

3% Ciyx0eH BecHuk Ha PM 6p.124/2010

39 Cnyx0eH BecHuk Ha PM 6p.32/1999; Parudukysana Ha 28.07.1999rox., cranuna Bo cuia 3a PM Ha 26.10.1999 ron.
0[] “Npaxcasa 6bapamen” e Penyoiuxa Maxeoonuja uiu cmpancka Opxcasa uuj HaonexceH op2an noonel baparse 3a
MeryHapooHa copabomka 80 KpusudHAmMa mamepuja 00 061acma Ha npesemarbe U OMCcmanyearse Ha KPUSUYHO 2OHerve,
exempaouyuja, uzepulyéarse Ha CMpancKi KpUSUYHU npecyou u mpancgep nHa ocyoenu auya [...J* - TepMUH YTBPICH BO
4.5 c1.1 T.4, 011 3aKOHOT 3a MefyHapo/iHa copaboTKa BO KpUBUYHATA MaTepHja.

44 ] “Ilpacasama 00 koja ce b6apa merynapoona copabomka’ e Opicasa uuj HadLexHcern op2an NOCManysd no 6aparbemo
3a npesemarbe U OMCMANY8Arbe HA KPUBUUHO 20HEHe, eKCMpaouyujd, usepuLyéare Ha CIMpaHcKu KPUSUYHU npecyou u
mpancgep na ocyoenu auyal...J “ - TepMUH yTBpAEH BO WI.5 ¢T.1 T.5, 071 3aKOHOT 3a Mel'yHapoiHa COpabOTKa BO KPUBHMYHATA
Mmarepuja.
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INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
3AKOHOT 3A KPUBUYHATA ITOCTAIIKA O/ 2010 TOAUHA

Bo koHTeKcT Ha Baka jacHUTE oapendou on EBporickara KOHBEHIMja 3a €KCTPaauLyja,
OCTaHyBa MaJIKy HEjaCHO 30LITO Kaj JOMAIIHUTE MPAKTUYapH BOOIILTO CE€ jaByBa AUIeMa
Ha penanyja: pok ox 40 neHa 3a mogHECYBambe Oapame 3a eKCTPAINLIN]A VS. BpEMETPACHETO
Ha IPUTBOPOT HA JIMLETO YHjALITO EKCTpagulija ce 0apa Cropes OCHOBH, HAYMH Ha
onpezenyBame 1 BpeMeTpaewme yTpaeHu Bo 3KII.

Cnopen 3akoHOT 3a MefyHapoaHa copaboTka BO KpUBHYHATa Marepuja, 3a aa Ouae
OIpeJie/ieH MPUTBOP BP3 OCHOBA Ha 0apameTo 3a eKCTpaauiivja mpeaycioB* e na oune
pacnuiana MeryHapoIHa HOTepHHLIA U 1a OMIAT UCIIOJHETH YCIOBUTE 3a ONPEEITyBambe
Ha nputBop cortacHo 3KII. IIputoa, Tpeda na ce Haracu eka € JOBOJIHO KOH 0apameTo
3a eKCTpaaulyja co MPeIoToT 3a ONpeelyBambe MepKa IPUTBOP Ja OuJar 10CTaBeHU
npruOaBeHUTE CIIMCH KOM YKaKyBaaT Ha BEPOjaTHOCTA AEKa JIMLETO YMjallTo eKCTpauLja
ce Oapa e cTopuTen Ha KpUBUYHOTO JIEJI0 ITO MY C€ cTaBa Ha ToBap. JloBOJIHO € Aa mocrojar
OCHOBM HA COMHEBA€ OIHOCHO BEPOjaTHOCT* KaKO OCHOB 3a OMpe/IeTyBabe Ha MepKara
nputBop. Bo 0Boj ciyuaj He ce yTBpAyBa HOCTOCHE OCHOBAHO COMHEBALE IITO € HHAKY
Hen30eXeH MPEIyCIIOB 3a ONpeeyBamke MpUTBop cropen wieHd 165 ox 3KIIL

3aKoHOT 3a Mel'yHapoHa copaboTKa BO KpHBUYHATA MaTepHja 103BoTyBa*! Bp3 0CHOBa Ha
MPETXOAHO paciuilaHa Mel'yHapoaAHa OTEPHHUIA, OBIACTEHH ciry)Oenu nuna ox MBP na
To JIMLIAT O CI000Aa JINLETO YMjalITO eKCTpajuifja ce Oapa CorIacHO CO OApeaduTe Ha
3KII u Ge3 mpeTxoqHO TOHECEHO PEeLICHHUE 3a ONPEACITyBambe MEPKa IPUTBOP aKO IOCTOU
OIMaCHOCT JIeKa JIMLIETO MOXKE J1a MoOerHe UK Ja Ce COKpHeE.

BoenHo, 3akoHOT jacHO mponuinyBa® 1eka 6apambeTo 3a eKCTPaInInja U MOTPEOHNUTE CIIHCH
Cce I0CTaByBaaT BO POK KOj He Moe Ja Ouze noznoir ox 40 neHa o1 IeHOT Ha IOHECYBambEeTo
Ha PELICHUETO 3a MIPUTBOP 3apau ekcTpagunuja. Co 1en Ja ce ykaxe Ha IOBP3aHOCTa CO
onpenoure ox 3KII Bo ogHOC Ha BKYHOTO BpEMETpacHke Ha MPUTBOPOT BO UCTPa)KHATA
nocranka, 3aKOHOT 3a Mel'yHapoaHa copaboTKa BO KPUBHYHATA MaTepHja MpeaBumayBa‘t
JIeKa POKOT 3a eKCTpaauliija Ha JULETO YHjallTo eKCTpaanLja ce Oapa He Moxe 1a Ouze
nonoir of 180 neHa of 1EHOT Ha HETOBOTO IPUTBOPALE.

Bo ogHoc Ha mocrankaTta W HaJJIEKHHUTE OPraHM 3a Mpealarame, ONpeleIyBame U
MIPOIOJKYBamkEe Ha MMPUTBOPOT ce npuMenyBaar oxpenoute ox 3KII. Exkcrpanunuonen
MIPUTBOP, KAKO TAKOB, HE € npeasuaeH HUTY Bo 3KII Huty nak Bo 3akoHOT 3a Me'yHaponHa
MpaBHa IMOMOII BO KpUBHYHA Marepuja. [IpuarHnTE 32 MPUTBOPOT CE COAPKAHU BO WICH
165, craB 1 ox 3KII. IIpurBopot ce onpeaenyBa Ha NPEJIOT O jaBeH OOBUHHTEIN, LITO
3HAYU U JeKa ce MMPONOJDKYBa Ha Heros npemior, cnopexn oapenoute ox 3KII. Hosuna e
LITO MTOCTAIKATA 32 EKCTPaIUILIMja € PEryJupana co noceOeH 3aK0OH 1 COITIaCHO oapenouTe,
JaBHUOT OOBHHHUTEN € BKIYYEH yIITE BO IMOYETOKOT Ha IOCTANKaTa U Ha HETrOB MPEJIoT

42 Buzn unen 60 oj1 3akoHOT 3a MefyHapojHa copaboTka Bo KpuBuuHara Marepuja, Ciryx0eH Becuuk Ha PM 6p.24/2010
4 Taka u Pemenuero na Bpxouuor cyn na Xpsarcka, 11 K7-305/02-3, 25.04.2002 u 11 K2-355/1994-3, 24.11.1994, prof.
d-r Davor Krapac, Medunarodna kaznenopravna pomo¢, Narodne novine d.d., Zagreb, 2006, ctp. 211.

“ Buau cras 3, wien 60 ox 3akoHOT 3a MelyHapojiHa copaboTka BO KpuBHYHara Marepuja, CiyOeH BeCHUK Ha PM
6p.24/2010

4 Buzu uiieH 63 oj1 3akoHOT 3a MefyHapojiHa copaboTka Bo KpuBnuHara Marepuja, Ciryx0eH BecHuk Ha PM 6p.124/2010
“ Bupu cras 6, wien 60 o1 3akoHOT 3a MefyHapo/Ha copaboTka Bo KpuBHuHata Marepuja, City:xOen BecHrk Ha PM 6p.124/2010
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NPUMEHA HA MEPKATA ITIPUTBOP CITOPE]
3AKOHOT 3A KPUBUYHATA IMOCTAIIKA O/ 2010 TOAWHA

CyaMjara Ha IPETXO0JHA IIOCTaIKa OUTydyBa 3a IPEJIOroT 3a PUTBOP, a [10TOa ja CIIPOBELyBa
MOCTAaIKaTa 3a eKCTpaaulja 1 BO 3aBUCHOCT O] TOA JajH ce PabOTH 3a CKpaTeHa WIIN
peloBHA MOCTAINKa, COOABETHO nocranysa. HoBuHa Bo 3aKOHOT 3a MelyHapoJHa MIpaBHA
MIOMOIII € TOa HITO UMa MOKHOCT, 3aAP>KaHOTO JIMIE J1a Oue eKCTPaAupaHo BO CKpaTeHa
MocTarnka.

[ToBeke ox1 jacHO € ieka IPUTBOPOT KOH JIMIIE YHMjAIITO eKCTpaanLuja ce Oapa Hema nocedeH
craryc o acniekT Ha 3KII, Tyky ce onpenenyBa U IpOAOIKYBa O HAAJIE)KHUTE OPraHH BO
rocTanka 1 Bo pokosu npeasuaeHn co 3KII. EquHcTBeHO MO IITO T.H. eKCTPaAUIIHOHEH
MPUTBOP CE pasiInKyBa O] MepKara IpUTBOp € oxpeadara on EBporickara KOHBeHLUja 3a
eKCTpaAMIHja KOja MPOIMHUIITYBa KOTra IPUTBOPOT MOPA 33A0JDKUTEIHO 1A ¢€ YKUHE (MCTEK Ha
40 neHa oz MPUTBOPAE KOT'a CEYIITE HE € MOAHECEHO Oapame 3a eKCTpaIulrja co Ipeior
3a IPUTBOP), 3a Pa3JIMKa Ol OCHOBUTE 3a YKHHYBambe Ha MpUTBOp ompeaeineH cnopen 3KIT
KOH JIMIIE 32 KO€ C€ BOAW KPUBHUYHA MTOCTAIIKA MPE]] TOMAITHUTE CYOBH.

Ilpenopaka 9:

Bo unenor 164 ox 3KII 1a ce BMeTHE ToceOHA openda 3a eKCTPaJUIIIOHAOT
MPHUTBOP KOja Ke yIaTyBa Ha MOCEOHUOT 3aKOH.

Bo jaBHOTO 0OBMHHTEIICTBO 1 BO CYZIOT A ce (hopMHpa IIOCEOHO OIeNIeH e
HaJUIe)KHO 32 MEryHapoaHa copaboTka, kaze mokpaj 3KII ke ce mpumeHyBa
1 3aKOHOT 32 MEI'yHapoIHa copaboTKa BO KpuBHYHaTa Mareprja. Ha oBoj
Ha9WH K€ Ce OBO3MOXKH CIICIIH]aIN3allkja HA OOBUHUTEIINTE U Ha CyIUITE
3a 0Baa 00JIAaCT BO KOJalITO OCBEH IOCEOHMOT 3aKOH 3a MEeTyHapOaHa
copaboTka ce MpHUMEHyBaaT MHOTY paTH()hUKyBaHH MeTyHapOIHHU
KOHBEHIIMH U OMJIATepaIHH JOTOBOPH.

HeBoenHaueHa mpakTHKa U HEAOBOIHO pa3dUparme MOCTOM BO OJJHOC Ha OTKAXKYBAaHmETO
O]l Ha4eJIOTO Ha CIEIHjaIuTEeT, CKpaTeHaTa eKCTPaJUIIMOHa MTOCTAlKa, BpeMeTpackhe Ha
MIPUTBOP VS POK 3a TMOTHECYBAE JIOKYMEHTH 32 eKCTpauivja u ¢1. BHUMaHue 3acmyxyBaat
CITy4auTe Off IpaKTHKaTa Kora Ha 3alFCHUK C€ KOHCTaTHpa AeKa OOBHHETHOT € COTJIACEH 3a
EKCTPaJAULIMOHUOT IPUTBOP; OAPENYBAKE EKCTPATUIIMOHEH IIPUTBOP CO MPBOTO PELICHUE
Ha MakcumasiHuTe 180 1eHa OJHOCHO J0 3aBpUIYBamb-€ HA TOCTAINKATA; PELLICHUE 32 IPUTBOP
Mopajf eKCTPaarIija co BpeMeTpaekhe Ha 40 eHa; TOHEeCYBabe PEelIeHNe 3a EKCTPAIHIIN]ja,
Ta 1MOToa 32 UCTUOT OOBHMHET JIOHECEHO pelleHHe 3a CKpaTeHa eKcTpaauiuja 0e3 1a ce
OTIOBHKA NPETXOIHOTO U CIIUYHO.
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NNPUMEHA HA MEPKATA ITPUTBOP CITOPE]
3AKOHOT 3A KPUBUYHATA IMOCTAIIKA O/ 2010 TOAUHA

3aknyunu coznedysarsa:

*  Perynmupame Ha eKCTPaAUIUOHUOT PUTBOP KAKO 3aKOHCKU TEPMHUH;

*  Poxot ox 40 neHa 3a mOHECYBamkE HAa OAPamETo 3a eKCTPAIUIIH]ja HE CMee
J1a ce TTOBP3yBa CO TPACHETO Ha IPUTBOPOT;

*  IIputBOpOT MOpa 33I0JDKUTEITHO 1A CE YKMHE aKO JIpyKaBaTa He ' MOIHECe
MOTPEOHNTE TOKYMEHTH 3a €KCTpaguiifja Bo pok ox 40 neHa on A€HOT
KOT'a € OIIPEZIEIICH IIPUTBOPOT;

*  3ampemiaramero, ONpeIenyBambeTo, IPOIOIIKYBABETO H BDEMETPACHETO
Ha eKCTPAUIMOHUOT IIPUTBOP ce mpuMeHyBaat oapenoure ox 3KII Bo
OIJHOC Ha MPUTBOPOT.

Cermenr 17: JIpyru acnextu ox npumenara Ha 3KII

KOH C031aBaaT ITUJI€MHU BO MIPAKTHKATa

» IIpumeop nopaou ymepoysarse uoeHmumem

ComnacHo uineHoT 165 ctaB 1 Touka 1, MpUTBOpP MOKE Aa ce ONPENENTH Opaan yTBPAYBabEe
uaentureT. Ce 1ojaBu IuiieMa BO MPAKTUKATa KaKo Ja c€ ONPEIeNr BPEMETPACHETO Ha
HPUTBOPOT OINPEAENIEH 110 0BOj 0CHOB. TOYHO € Jieka He € yTBPAEHO 0CE0HO BpEMETPacHE
Ha MIPUTBOPOT ONPEENIEH 110 0BOj OCHOB, IIPH IITO 3aKOHOIABELIOT HABEN JIeKa TPACHETO
Tpeba 1a Ouze 10 MOMEHTOT Ha YTBPAYBamke Ha UACHTUTETOT, OJ IITO MPOU3JIETyBa AeKa
HE C€ UCKIYYEHHU CIIy4auTe MPUTBOPOT, BO 3aBUCHOCT O] OKOJTHOCTUTE Ha CIy4ajoT, BO
¢azara Ha ucTparara u Aa Ouzxe NpOJOKYBaH MOPaau HEYTBPACH UACHTUTET. Bo BakBH
CJIy4ad HEOIIXOJHO MOTPeOHO € OOMHUTEICTBOTO HHTEH3UBHO /1a pabOTH Ha yTBPIyBamke
Ha UJIEHTUTETOT Ha JIMLETO IITO € MIPUTBOPEHO.

» Pacnum na npumeopeno uye 00 Cmpana Ha jagHUOM 006UHUmMEN

[Tocrojar peakuuu o cTpaHa Ha OpaHUTEIUTE [eKa Ce I0jaByBa MPAKTHKA CIIOPEA Koja
0OBMHETHOT € BO MMPUTBOP MOBEKE O iBa MECEIM MPEA Ja Jajie NpB MUCKa3 MIpel jaBHUOT
0OBHMHUTEI, CO MITO C€ YHMHH HEJOBOJIHO JOCIETHO ce crpoBenyBa wieHoT 164 ox 3KII,
CIopes Koj BO cily4yaj Ha MPUTBOPCKHU MPEAMET MOCTAIlyBamkEeTO Tpeba fa ce BOOU CO
uckmyuntenHa utHocT. Cenak, naxko Bo 3KII jacHo e onpezneneHo Kako ce 3eMa MCKa3 o[
00BHHETHOT*', HE cMee Ja ce UCIYIUTH OJ] BH[ JIeKa caMoO OJ OlieHaTa Ha OOBUHUTENIOT
3aBHICH KOTa TOj ke 1modapa McKa3 o 0OBUHETHOT, IITO cormacHo wieHoT 302, ctaB 2 o
3KII moske 1a ro CTOpH BO TEKOT HA UCTPaskHATa MOCTAIKa, a HajIoLHa Ipe]l Hej3UNHOTO
3aBpILYBakbe.

47 Bupu unen 205 on 3KI1, Cy»x0en Becuk Ha PM 6p. 150/2010 u 100/2012
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3AKOHOT 3A KPUBUYHATA ITIOCTAIIKA OJ1 2010 TOAWNHA

> I PUmEOp 60 rHcajl Oena nocmanka

OnOpaHata He ce TOBUKYyBa Ha jaBHA CCJHMIIA Ha KPUBHUYCH COBET KOTa ce
O/ITy4yBa IO JKajiba Ha PEIICHHUETO 3a MPUTBOP M MOKPaj yKakyBamarta Ha ECUTIL.*

> ﬂ().'?«?()lﬂp({iH()(‘Iﬂ Ha ()()."Iyl"tllll(l 3a 3amena na npumeopom

OpnOpanara BO IpaKTHKATa CE COOYYBa CO COCTOj0a Ja mpaka MoBeKe Kauou win Oaparma
3a 3aMeHa Ha MepKaTa IPUTBOP, TIPH IITO ce 3a0ee)KyBa J0JITOTPAjHOCT BO PEIIaBABHETO
Mo ucTHTe (Ha OJTyKa Ce YeKa M MO JIBE JI0 TPU HEIEINH), IITO € CIPOTHBHO HA CMHCIATa
O/UTy4yBam-ETO MOBP3aHO 33 IPUTBOPOT Ja OUIE IITO € MOKHO TTOKPATKO.

> H(,’np(!ll(’H() KomyHuyuparme Ha (7[)[!Hlll11(:‘fl()ln CO npumeopenomo Jinye

W nokpaj 3akoHCKHUTE OApen0u Jieka OpaHUTEIOT MOXe CI000AHO U 0e3 Haa30p jaa
KOMYHHIIMPA CO CBOjOT KJIMEHT KOj CE€ Haora BO MPUTBOP, BO MPAKTUKATA KOMYHHKAIHjaTa
ce OJIBMBa BO MPOCTOPHja CO OTBOPEHH BpPAaTH CO LIEJI JHIATA 33J0JDKCHH 32 YyBambe Ha
MPUTBOPEHUIIH, HAKO HE C€ HEMOCPEHO MPUCYTHH BO MPOCTOPHUjaTa, Ja MOXKE HETPEUCHO
JIa TO ciymiaar (a BepojaTHO U BU3YEIIHO Jia To cienar) pa3roBoport. [1o ykaxyBama Ha
OpaHUTENUTE MHOTY CE PETKH CITy4auTe HEKOj OJ] 3aTBOPCKaTa yIpaBa 3a/I0JKCHH 32 1yBarbe
Ha MPUTBOPEHUTE JINIIA, 1A TO3BOJIM Bparara ja Oujie 3aTBOpeHa 3a OpaHUTEINOT 1a OCTBapH
BUCTHHCKA HETPeueHa KOMYHHUKAIH]ja CO MPUTBOPEHUKOT.

2 COIVIEAYBAIbA O/l PEHIEHUJATA 3A

e OIIPEJEJYBAIBE, ITPOJOI’)KYBAILE U
YKHUHYBAILE HA MEPKATA ITPUTBOP BO
CYICKATA ITPAKTUKA BO OCHOBHUTE CYJOBU
BO BUTOJIA, CKOIIJE, TETOBO U LITHUII

3anorpedute Ha AHanm3ara, BO copadborka co OcHoBHHTE cyoBu Bo butona, Cxomje, TeroBo
u lltun, THMOT aBTOpU MMAIlIe MOXKHOCT Jia TH pa3riieaa PemieHujara 3a onpeenyBame
1 010MBamke Ha TPEJUIOrOT 32 MEpKaTa MPUTBOP BO OBHE CYJIOBH, JOHECCHH BO IIPBUTE
ocyM Mmeceru off mpuMeHata Ha HoBuoT 3KII. [lpu ciopenyBameTo U pa3rieyBameTo Ha
OBHE pelieHuja Oea corvie/JaHl HUBHUTE CIMYHOCTH, PA3JIMKH U KaKO HajBa)XKHO, HUBHATA
ycornaceHocT co oapenoute ox HoBuoT 3KIT.

Bo 0Boj e ox AHanm3aTa npeTCcTaBeH € CyMapeH NpHKa3 Ha CTAaTUCTUYKHU TTOJATOIH 32
M3peKyBame Ha MepKaTa IMPUTBOP, JOOPHUTE TPAKTHKH, KaKO M Ha BOOYCHHUTE CITA00CTH
BO HEKOM OJ1 OBHE PEIICHH]ja CO [1eJI HA/IMHHYBamhe HAa UCTUTE U HIHA BOEIHAYEHOCT BO
npuMmenara Ha oxpenoute on 3KII.

4 Buau MwunaHOB NPOTHB TOpaHeliHara jyrocioBercka PenyOmika Makenonuja, http://hudoc.echr.coe.int/sites/eng/
Pages/search.aspx#{“fulltext”:[“Miladinov v. Macedonia”],”documentcollectionid2”:[“GRANDCHAMBER”,”"CHAMB
ER”],”itemid”:[*001-142521"]}

004500




INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
3AKOHOT 3A KPUBUYHATA ITOCTAIIKA O/ 2010 TOAUHA

Bo nepuonor ox 1 nexkemspu 2013 rox. 1o 31 aBryct 2014 roa. Bo OcroBHHOT cyx Ckorje
1 Cxomje 6une noHeceHu BKynHO 166 Pemenuja 3a onpenenyBambe Ha MEpKaTa IPUTBOP,
on xou 7 Bo 2013 roxn. u 159 Bo 2014 rox. On BkynHo 166 Pemenuja, 62 ce Bo Bpcka co
MPEeAMETH 0f] HaJUIeXKHOCT Ha OIeIeHHEeTO 3a OpraHu3upad KpUMUHAI U KOPYIILH]ja IPU
Ocnosuuor cyn Cromje 1 Crormje. Bo Hajronem 6poj o1 oBue Peenuja BpemerpaemeTo Ha
MepKaTa IpUTBOp n3HecyBa 10 30 1eHa, co UCKIy4YoK Ha Perienujara kou ce onHecyBaar
3a Jiesia 32 KO c€ BOJIM CKpaTeHa IMocTanka. 3a AETalHU IOaTOLH 32 ONpeelyBamke Ha
Mepkara nputBop Bo OcHoBHUOT cyx Ckorje 1 Bo TexoT Ha 1enna 2014 roquHa norsiegHere
ro [Ipunoror 2.

Bo OcnoBuuot cyn butona Bo nuctuor nepuon Ouiie noHecenu BKymnHo 11 Pemenuja 3a
onpenenyBambe Ha Mepkara npuTBop u cure Bo 2014 roguna. Ox HuB Bo 9 Pemenuja e
oIpezeeHa MepKa IPUTBOP Bo BpeMeTpaere 10 30 neHa, a Bo 2 Pemenuja BpeMeTpacHeTo
Ha IPUTBOPOT € 110 15 aeHa.

Bo OcnoBuuot cyn TeToBO BO HCTHOT mepHoA Oujie JoHeceHU BKynHO 9 Pemenuja 3a
ONpeIeNyBakEe Ha MEpKaTa MpUTBOp, o1 kou enHo Bo 2013 rox. u 8 Bo 2014 rog. Ox oBue 9
Pemrenuja Bo 5 e onpezaeneHa Mepka IPUTBOP BO BpeMeTpaeme 110 15 aeHa, a BO OcTaHATHTE
4 PemeHuja BpeMeTpacHhETo Ha MPUTBOPOT € 10 30 neHa.

Bo OcnoBauor cyn lltun Bo uCTHOT nepuoa O6uiie foHeceHu BKynHO 5 Pemenuja 3a
oIpeieNTyBalbe Ha MepKaTa PUTBOP, 01 kKou e1Ho Bo 2013 rox. u 4 Bo 2014 rox. O BKynHO
5 pemieHuja BO 3 € onpezeneHa MepKa KykeH IpUTBOp BO BpeMeTpaewme of 30 aeHa, a BO
2 peleHyja e onpeaesneHa Mepka IPUTBOpP, UCTO BO BpeMeTpaewe ox 30 neHa.

» Ilpumepu na 006pu npaxmuxu:

v Vkunysare na mepkama npumeop npeo ucmexom Ha poxom 00 30 0ena onpeneneH
mo ujeH 165, craB 1, Touka 2 cornacHo co wieH 6 ox 3KII kage e HaBeaeHO aeKa
TpaemeTo Ha MPUTBOPOT Tpeda Aa Ouae CBEIEHO BO HAJKPATKO HY)KHO BpeMe.
HmeHo, jaBHHOT OOBHUTEN TIOIHEN Oaparbe 3a YKMHYBambe Ha MEpKaTa IPUTBOP 10
Cyzujara 3a IpeTXo/Ha [T0CTAaIKa KOj I0OHEJ PELICHUE 32 YKHHYBabEe Ha MEpKarTa,
Ouejku He TOCTOM MOBEKE OCHOBAHOCTA Ha MEpKaTa 3a Koj ce 0apai IpUTBOPOT
OJIHOCHO OMJI pacmpaiaH CBEJOKOT BP3 KOj OOBHHETHOT MOKEN 3 M3BPIIH
BJIHjaHUE;

* JaBHMOT 0OBHMTEN Oapaj MPUTBOP 3a TPUTE OCHOBU o ujeH 165, Touku 1, 2
u 3. CynoTt ucTakHaJI IeKa eHa Of TOUYKUTE He ja mpudaka o NPUYUHHU LITO
OBNACMENUOM TYIICUME He 0all Pelesanmuu O0KA3U U (paxmu Of KaJie IPOU3JIeryBa
JIeKa Ke I'o TIOBTOPH JIEJIO0TO BP3 APYTH JHLa (BO KOHKPETHOTO PELICHHE CTaHyBa
300p 3a YOouctBo Bo o6ux ox wieH 123 cras 1 Bo Bpcka co wien 19 o K3). Cynor
HalpaBuJI pa3rpaHuvyBambe 07 OCHOBUTE 32 KOM OHJie TOHYAECHH JIOKa3U 3a J1a ce
oIpenesu MepKara IPUTBOP U HEOCHOBAHOCTA Ha ONpeeieHa TOUKa OJf MepKaTa
MIPUTBOD;
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= JacHO MOCOYyBamke BO pellleHHjaTa JeKka MepKaTa IPUTBOp € HajCOABETHA MEpKa
3a Aa ce 006e30eau 0OBUHETHOT BO TEKOT Ha IOCTANKara U JeKa BO MOMEHTOT
KOTa CyZIOT OJITy4yBaJ, a Bp3 OCHOBA Ha MPEAJIOroT U MPUIOKEHUTE JOKa3U HeMd
npocmop za onpedenyedre noonaza vepra ox e 167, cras 2, rouka 3 ox 3KII.

»  Boouenu neoocneonocmu:

= CynoT He cexorail JaBa o0pasyiokeHue 3a pakTUTe 1 JOKa3uTe O KOM MPOU3JIEryBa
OCHOBAHOTO COMHEBAIHE 32 CTOPEHOTO KPUBUUHO JIEJI0;

=  JaBHHOT OOBHHUTEJ CaMO I'l HABEAyBa, HO HE I'M MPUJIOXKYBa JI0Ka3UTE 3a CEKoja
0]l OCHOBUTE 32 KOja IpeJiara IpuTBop;

* OpbOpaHara HeMa MOXXKHOCT HaBpeMe 1a o0e30eau W MPUIOKH JOKa3H 3a
HEOCHOBAHOCTA HA MPEAJIOroT 3a ONpeAeIyBambe MepKa IPUTBOP;

=  Cyznot He JaBa oOpa3ioKeHHe Ol KOM NPUYMHM He ONpeaesui Ipyra noodiaara
MepKa 071 MepKaTa IpuTBOD;

= JloHecyBame KOJIEKTUBHHU PELICHH]a 32 OIPEAeIyBambe MEpKa IIPUTBOD;

*  OTCycTBO Ha O/TyKa Ha CYJOT KaJie Ke Cce M3BPIIyBa MepKaTra IpUuTBOD;
Oyenama Ha 3aKOHUMOCMA HA TUULYBAEMO 00 cl10b0da cyoom mpebda oa ja
3aCHUBA HA CYHCOEHA DeneuKa 3a TUULY8are 00HOCHO PEUeHUe 3d 3A0PICYBARE
Ha Uy emo, a He Ha Opyeu NUCMeHA U320MBEHU 00 CIPAHA HA OP2AHU CO UCTPAIICHU
ognacmysarvda.

»  Oopasnoscenuemo na peuienieno 3a onpeaeayBambe Ha MepKaTa IpUTBOp HE
mpeba da ce 3anoune co Hapedba 3a cnPo8edysarse UCMPAalCHa NOCMAanKa.

= Cyoom e mpeba 60 0OpasziodceHue Ha peuleHueno 0a Hagedysd, OYeHy8d Uil
KOMEHMuUpa UcKasu Ha ooeuHemu iuyd 0adeHu npeo jasHuom oO8UHUMeIl.

" Bo pewenujama 3a npooondiCy8arbe Ha NPUMEOpom cyoom e O0JdCeH 0a 0ade
0bpasnogicerue Ucmo Kaxko u npu npeutHo onpeoeny8arse Ha MepKama npumeop.

= Bo pemeHujara He cMee Ja MOCTOU pUCueKop nomery Oucno3umuson i
006pa3znodceHuemo;

He e o6epcka, Ho noxcenno e!
CyIlOT BO pELIEHUETO 3a ONpPEleyBalkbe Ha MEpKaTa IPUTBOP Aa TO HABEAE 0/11/COM Hil

npezemerume oejcmsujama 00 CmpauHa Ha 0O8uHemuom, a 0adeHu 80 Hapeobama 3a
CIIPOBEyBal-€ HCTPAKHA MOCTAIKA.
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OcranyBa 3arpMKe€HOCTa Jajdd OTCYCTBOTO Ha CO3HAaHHMja Ha ox0paHaTa MoOpagu
HEIOCTaBYBame Ha Hapen0ara 3a CIpoBeLyBambe HCTPAXKHA MOCTANKa CMEE M MOXKE Ja Ce
MPEMOCTH IPEKY 00Pa3I0KEHUETO Ha PELICHUETO 110 OJHOC Ha IPEUIOTrOT 32 ONpeieyBambe
MepKa IIPUTBOP.

3 HPEIVIEJl HA CTABOBUTE HA OBBUHUTEJIUTE
e CYMMPAHU Ol AHKETHHUTE ITPAIITAJTHUIIN

Kako mro HamoMeHaBMe Ha IOYETOKOT HA 0Baa AHAJIM3a, 0J] METOAOJIOLIKH aCIIeKT, TOKPaj
pelIeHujara 3a onpeieNlyBambe, IPOAOKYBabEe U YKUHYBAbE Ha MEpKaTa IIPUTBOP TOHECEHH
on crpana Ha OcHoBHUTE cynoBU Bo Ckomje, butona, LLtin u TetoBo Bo npBara nonoBHHA
on npumenara Ha HoBuoT 3KII, Geme HarpaBeHa U KpaTka aHKeTa Mel'y OOBUHHMTEIINTE
Ko Oea yyecHHIM Ha HanpenHure oOyku 3a 3KII Bo nmepronor maj — jynu 2014 roguna,
KaKO U HU3a PAa3rOBOPH M KOHCYNTALMM CO CYAUH, OOBUHUTENIN U aJIBOKaTH KOU padoTar
BO 00J1acTa Ha KPUBUYHOTO TPaBO.

OxroBopute a/ieHd Ha AHKETHHOT MpaIlaTHUK® 1a710a OnpeiesieH CO3HaH ]ja 38 HAYMHOT
Ha [10CTaIyBambEeTO Ha OOBUHUTENINTE M HUBHOTO HCKYCTBO BO OJJHOC Ha ONPEETyBakETO Ha
Mepkara npuTBop. Bo Hajronem 6poj 0OBUHMTENCTBA, jaBHUTE OOBUHHUTENN KOH IPEIOTOT
3a OIpeZieyBamke Ha MepKaTa IIPUTBOP J10CTAaBYBaar:

* Hapen0a 3a UCTpa)KHa MocTanka (OCBEH BO CIydaj Ha CKpaTeHa MOoCTalnkKa), U

"  CHTE CIIUCU KOM C€ PEJIEBAHTHHU 3a CTOPEHOTO KPUBUYHO JIETI0 OAHOCHO 32 JINYHOCTA
Ha CTOPUTEJIOT U CO KOU CE paciiojiara BO MOMEHTOT Ha ITOAHECYBAbE Ha MIPEITIOrOT
(3amMCHUK 32 33ApXKYyBambe, 3alIUCHUK 32 MPABOTO HAa OpaHUTEIN, 3allMCHUK 32
COCITyIyBamke Ha 00BUHETHOT, 3aIIMCHULIM CO M3jaBU Ha CBEJOLM, J0KAa31 OBP3aHH
CO OCHOBAaHOTO COMHEBAabE, JOKA3U CO KO Ce UCIIOIHYBa OCHOBOT IO KOj ce Oapa
MIPUTBOP, IaTHA MCIIPaBa, U3BOA O KPUMHUHAJIMCTUYKA €BUACHIM]a, TOTBPAA 32
OJ3€MEHH MPEIMETH, 10Ka3 32 UAECHTU(UKALM]A U CIIUYHO).

WuTepecen 3a aHanm3a € PaKkToT MITO HUTY €IeH MPEeIIor 32 ONPeIe/yBAIbLe Ha MepKaTa
NPUTBOP He OUJI OI0MEH KAKO HEOCHOBAH 0] CTPAHA HA CYIOT, MaKO OOBHHUTEIUTE
WCTAaKHYBaar Jieka MHOTY YeCTO pacrojiaraaT eIHHCTBEHO CO JOKa3uTe IITO TH J00unie
BO IIPHUJIOT HAa KPUBUYHATA TIPHjaBa, JIeKa YeCTONaTH I'M HeMaar Bemrademara oq MBP,
JleKa HeMa JIOBOJTHO MaTepHjallHu JOKa3u KOH KpUBUYHATA MPHjaBa, /Ieka OOBUHUTEIINTE
“Maar mpoOiieM MITO HeMaaT IpUCTaN J0 Ka3HeHaTa eBHJICHIIH]ja, IITO CEKAKO YKAKYBa
HA JIECHOTHjaTa co Koja cyaujaTa ro npudaka npeaioror 6e3 10BOJTHH 10KA3H IITO
T0 ONPABIAAT OCHOBAHOTO COMHEBAH-€ H OCHOBHTE 32 KOH ce 6apa onpeaeayBame Ha
MepKaTa mMpuTBOP.

4 Tpunor 4 na AHanuzara
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3a mozapaByBame € (PaKTOT IITO MMa CIydaum Kora HaMecTO NpeIoKeHaTa MepKa
MPUTBOP, CYAOT ONpPENeSINI IPYyTH MEPKH 3a 00e30eayBame NPUCYCTBO Mel'y KOH: KyKeH
MPUTBOP, OA3EMaIbE NaTHA UCIPaBa, 3a0paHa 3a HAyIITAke Ha KUBEAIHUIITETO OHOCHO
MIPECTOjyBAIUILITETO.

Cenak, 3auyayBa cakameTo Ha HEKOM OOBUHHTENH (32 cpeka, MHOTY PETKH) CIIOpe.
KOM CyIOT HEMa MaHJaT Ja OIpeleNn Apyra Mepka 3a 00e30e1yBame IPUCyCcTBO Kora
OOBHHHTENOT NPEJIOKHII IPUTBOP, IIPH LITO HOTPEIIHO CE TOJIKYBa oApendaTa of YICHOT
166 ox 3KII koj, BCyIIHOCT, OHEBO3MOXKYBa CYIOT /a ONpPEIEiId HMPUTBOP MO APYTH
OCHOBH HAJIBOp OJf OHME IITO T IpefioxkuI Tyxkutenor. He camo mro Bo 3KII Hema
OTpaHUYyBambE CYIOT HAMECTO NPEUIOKEHaTa MepKa IIPUTBOP Ja ONIPEAEIH ITOJIECHA MEepKa
3a 00e30eayBamke MPUCYCTBO, TYKY € mponnimana 00Bpceka 3a cynor wien 144, crap 2,
P OUIy4yBam-€TO KOja 0 MepKUTe 3a 00e30eAyBame NPUCYCTBO Ke ja onpeaesu
Ja BOAM CMETKA /1a He ce MPUMEHYBA MOTENIKA MEePKa aK0 UCTATa IeJ1 MOJKe /1a ce
MOCTUTHE €O modjara Mepka.

3arprkyBa (hakTOT IITO CIy4auTe Kora OOBUHHUTENIOT NPEATIOKII HEKoja pyra MepKa 3a
00e30eyBame NPUCyCcTBO, ME'y KOU KyKeH IIPUTBOD, a CyI0T ro MpudaTui NpeisIorot, BO
MIPAaKTHKATa Ce CPETHYBa KaKO UCKIIyUOK.

[logenenu ce pa3MuciyBamara Ha OOBUHUTEIUTE BO OIHOC HA MPALIAKBETO JaJI JABHUOT
oOBHHUTEN Tpeba a JaBa MHUCICHE BO CIydaj Kora on0paHara MpeayioxKuiia rapatimja
WM BOOMIITO He Tpeda J1a ce BIyLITa BO HEJ3MHUOT MPEJIOT.

PaznuuHa npakTHKa U UCKYCTBO MMaaT OOBHHMUTEJIUTE BO OAHOC Ha MPOCEYHOTO BpEeMe
LITO UM CTOM Ha pacIiojarame oJ] JOHECYBambe Ha 3apKaHOTo JinLe o1 ctpana Ha MBP o
HCTEK Ha yCTAaBHO 3arapaHTHpaHuTe 24 yaca 3a N3BEyBambEe Ha JIMLETO Npea Cyaujara Ha
nperxoaHara noctarka. Iloctojar ronem 0poj ykaxkyBama JeKa POKOT € IPEMHOTY KPaToK
LITO MPETCTaBYBa CEPUO3EH MPOOIEM 3a OOBHHUTEIICTBOTO Aa IO KOMIUIETHpA CIIy4ajor,
npudepe HEOMXOAHH I0Ka3H 1 J1a TO JOKYMEHTHPA IIPEATIOTOT 3a ONpeelyBambe Ha MepKara
nputBop. Criopen 100MEeHNTE OArOBOPU BPEMEHCKUOT MEPHOJ Ce ABMKHM Merly 2 1 7 yaca
u toa: 2 yaca (Crpymuua, Crpyra), 2-4 yaca (Ilpunen,Cxomje), 3 yaca (Benec, Ctpyra,
Crkomje, TeroBo), 3-4 yaca (Ckomje), 4 vaca (TetoBo), 5 waca (IIpunemn), 6 vaca (Ctpymuria,
[tum), 7 gyaca (Cxomje), 8 yaca (Ckorje).

Peunicu na oTcycTBYBaaT npMMepH BO IPAKTHKATa HA jABHUTE OOBUHUTEIN BO aHATU3UPAHUOT
MEPUOA BO OJHOC HA MOCTAIlyBambe KOH OCOMHHUYCHHUOT KOj HE € TOCTAICH.
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3AKOHOT 3A KPUBUYHATA ITOCTAIIKA O/ 2010 TOAUHA

IMMPUJIOT 1:
Konuent Ha oapendouTte 3a nputBopoT Bo 3KII o1 2010 roguna

OIIIITH HAITIOMEHH

Hoguort 3KIT 012010 roguHa BHece U3BECHU U3MEHH BO JIEIOT HA MEPKHTE 32 00€30e/1yBambe
MPUCYCTBO CO IICJI JIa € MOTTUKHE MPUMEHATa Ha aJTePHATHBUTE 3a MPUTBOPOT, a MPH
OIIpeJieNlyBatkhe¢ Ha MPUTBOPOT, CyJOT WHIWBUAYAIU3UPAHO U apTYMEHTHPAHO Ja ja
00pa3noXu cexoja OCHOBA 3a MIPUTBOPAE BO OIHOC Ha CEKOE OJICIIHO JIMIIE KOH KOe ce
ompenenyBa OBaa HajcTpora Mepka Ha npouecHa npucuia. Co mpaBo ce yKaxyBa JeKa
ONpEeTYBakbETO MEPKU Ha MPOLIECHA MPUCHIIA € JEIUKATHO, MOPaan Toa LITO, O CAHA
cTpana, Tpeba Jia ce 3allITHTH JIUIETO IPOTHB KOE MOCTOU COMHEBAE JIeKa U3BPILIUIIO
KPUBHUYHO JIEJ0 OJf HEOCHOBAHO OTpaHUYyBam-¢ HAa HETOBUTE IPaBa, a Ol APYyra CTpaHa,
Tpeba Ja ce MOYNTYBa MHTEPECOT Ha OMIITECTBOTO J1a CE 3l TUTH O]l KPUMUHAITUTETOT. Bo
Mpaiiame ce, BCYIIHOCT, JBE CIIPOTUBHU TEHICHIIMU U C€ HAMETHYBA IToTpedaTa o/] HHBHO
Oanancupame. BakBara 1ei MOXe J1a ce OCTBapu JOKOJKY PErucTapoT Ha MPUCHIIHUTE
MEPKH U YCJIOBUTE 32 HUBHATA IPUMEHA CE€ TOYHO OTPE/ICICHH CO 3aKOHOT U aKO HUBHATa
MPUMEHA Ce CBEJIC HA MUHUMYM, OJJHOCHO KOH HUB JIa CE€ MPHUCTAITyBa BO HEOMXOJIHH
CJIy4au ¥ BO OHOj CTEIIeH KOj € MoTpeOeH Jia ce 00e30e/11 MPaBUIHUOT TeK Ha KPUBUYHATA
nmocrarnka.>

Co noBumot 3KII, TprHyBajku oA MPETXONHHUTE HEraTMBHU MCKYCTBa HO M MOPaaH
npudakameTo Ha EBPOICKUTE CTaHAAPIM 3a 3aIUTUTA Ha YOBEKOBHUTE MpaBa U CI00OIH
ce BOCTIOCTaBHja M HAJIOXKHMja HOBU OJpeA0H 3a MOBHCOKA 3alITUTa HA OOBUHETUTE TPU
ompeJenyBamke Ha MEPKHUTE 3a 00e30eqyBame nprcycTBo. Bo oBaa cmucia, BO 4iICHOT 6
cTaB 4, KaJie 1ITO € PEryapaHo MPaBOTO Ha CY/IEHE BO pa3yMeH POK, U3PEYHO € HaBeJIEHO
JieKa TPaemhEeTo Ha MPUTBOPOT U APYTUTE OrpaHUYyBamba Ha IMYHAaTa c1000/1a Mopa Ja Ouse
CBEJICHO Ha HajKpaTKo HY»kHO Bpeme. Bo wienot 13 ox 3KII e nponuniana HagomMecT Ha
mrera oj] OyeTOT Ha Jp)KaBara 3a JIMIa He3aKOHCKH JIMILICHU O cJI000/1a MJIM IPUTBOPEHH.

Bo 3KII ce mpaBu jacHa qUCTUHIIKH]ja TOMETY JIUIITYBAKETO 01 CII000/1a 0€3 HAJIOT (arceme)
U JIMIIYBa-e 071 clI000/1a co Haor (IpUBEIYBakbe). AIICCHETO HE € 3aKOHCKU TEPMUH, MYy
MPETXOIU Ha MPUTBOPAHETO | CO 11EJ KOja € MOBeKe HacOYeHa KOH MPBUYHO PACUUCTYBAHE
Ha MpamameTo 32 Toa KOe € KpUBUYHOTO IS0 U 32 HACHTUTETOT HA OCOMHUYCHHUOT, I0ACKA
MPUTBOPOT C€ OIpeieyBa MaJKy MOAOIHaA Bo nocrankara. Bo oxpenodute on 3KII jacHo
ce TMpaBM JUCTUHKIM]a TOMEry MPBHUTE IIECT Yaca Ha JIMIIyBamke 07 ¢1000/1a, 3a ITO 10
MpUpoaTa Ha UCTPaKHATA OCTAIKa MOPa BEIHAIL J]a CE M3BECTH jABHUOT OOBHHUTEI, TI0
LITO MOJKE JIa CJI/IN 3a/IpXKyBabe MM MyIITamke Ha CI000/1a Ha JIMIETO JIMILIEHO 071 ci1o00aa.
OTTyKa, IpBUTE LIECT Yaca Ha JIMIIYBambe Ol CI000/1a HeMaaT CTaTyC Ha 3a/IpiKyBarbe.

3a npamnar Bo 3KII on 2010 ronuna ce U3ABOU U 2a0poicyearsemno MTO HACTAIlyBa 1Mo
JMIIYBAaKETO 0] ¢1000/a Ha JIMLIETO 3apajiy YTBPAYBambe HACHTUTET, IPOBEPKa Ha auou
WK 3a cOOMpame HYKHH MOJATOLU 32 BOJICH-C Ha MOCTAIKaTa, Ma 0 U3BEAYBame Mpe]
cynujara Ha mpeTxonHa nocramnka. [loceGHO ce perynaupa yiorara U OBJIacTyBambara Ha

30 H.Maroscku/I"Byxaposcka/I" Kanajunes, KazHeno npouecHo mpaso, BTOPO M3MEHETO M JIONONHETo u3nanue, Ckorje,
2011.
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CITy’kOSHHKOT 32 pudaT Koj € JOHKEH CO TOCeOHO MUIIaHO U 00PA3IIOKEHO PElIeHHe 1a
JIOHECE OAIyKa AajH JULETO ke OHuje 3a1p>KaHo BO COIVIACHOCT CO YCJIOBUTE OJ 3aKOHOT
i ke Ouzie myITeHo Ha cioboaa.

Cnopen 3KII npu noHecyBameTo O1TyKa KOja o MPOMMIIAHUTE MEPKHU 3a 00e30e1yBatmbe
MPHUCYCTBO Ke ce MPUMEHH, HAAJIEKHUOT OpraH Ke ce NPUAPKyBa KOH YCJIOBHUTE OIpeeIeHH
3a IpUMEHa Ha OJJICJIHU MEPKH, BOJIEjKH CMETKa J1a HE C€ NMPUMEHYBa MOTEIIKa MEpKa
aKo McTaTa LeJ MOXKE J]a ce MOCTUTHE co nobnara Mepka. Cynor cnpeMa 0OBUHETHOT
HCTOBPEMEHO MOJKE Jla ONPEAEIN MOBEKE MEPKHU, OCBEH Kora Ke ja ompenein Mepkara
MIPUTBOP.

OcraHyBa aKIEHTOT BP3 OLIEHATA HA 3AKOHUMOCHA HA JTUULYEALEMo 00 c10000d U
ra0porcyedarseno 3a Koe 1Mo Ciryk0eHa JODKHOCT, CO pellieHue, OTydyBa Cy/lanjara Ha
npeTxonHara rnocranka. Bo ceernmmHara Ha ourykute Ha ECUIIL, BaxkHO € 1a ce omderHe,
YCJIOBHO Ka)KaHO, KaHIIEJIAPUCKO OJUTYUYyBambE M0 OJHOC Ha 3akoHUTOCTa. OBa MOXKE J1a ce
MOCTUTHE CO MOYKHOCT 32 HEMOCPEIeH KOHTAKT OJIHOCHO cpezida Ha Cy/iijaTa Ha peTXoqHaTa
MOCTAITKa CO TIOJIHOCUTEJIOT Ha 0apameTo, a CeKaKo € BAYKHO CyAMjaTa Ja MOXe Jia mpuoepe
Y JIOTIOJTHUTETHY TTO/IaTOIH TIPeJl 1a JOHeCe PElIeHHEe JalH JINITYBAKETO OJ ciodomaa
OJTHOCHO 33/IpKYBam-ETO OMUJIO 3aKOHHUTO WJIH HE.

AJITEPHATUBU HA IPUTBOPOT

Cnopen 3KII npu goHecyBameTo O1TyKa Koja 0 MPOMMIIAHUTE MEPKHU 3a 00e30e1yBatbe
MPHUCYCTBO Ke ce MPUMEHH, HAAJIKHUOT OpraH Ke ce NPUAPKyBa KOH YCJIOBHUTE OIpeeICHH
3a IpUMEHa Ha OJJICJIHU MEPKH, BOJIEjKH CMETKa J1a HE C€ MPUMEHYBa MOTEIIKa MEpKa
aKo MCTaTa LeJ MOXKE J]a ce MOCTUTrHE co nobnara Mepka. Cynor cpeMa 0OBUHETHOT
HCTOBPEMEHO MOJKE J1a ONPEAEIH MMOBEKE MEPKH, OCBEH Kora Ke ja omnpenein Mepkara
MIPUTBOP.

HacrojyBameTo na ce og0erHe onpezeyBambeTo Ha MepKaTa MPUTBOP KaKo HajTellka
MepKa Ha MpoIecHa MprcuiIda ToBee 10 pa3BUBamke Ha TOBEKe MEPKH Kou 00e30eayBaar
MIPUCYCTBO HAa OOBUHETHOT U YCIICIITHO BOJICH-¢ HA KPHBHYHATA ITOCTAITKA, a HE CE€ COCTOjaT
BO JIMIITyBamke o7 ciodona. Bo rpynara antepHaTuBy Ha TPUTBOPOT MOXKE J1a CE IOMECTaT
MEpKHUTE Ha MPETNa3IMBOCT, TapaHIijaTa U KyKHUOT IIPUTBOP.

" Mepku Ha npemnasiueocm

W3meneTnoT Ha3uB O ,,IPEBEHTUBHH MEPKH ' BO ,,MEPKH Ha MPETNA3INBOCT * € pE3yNITaT O
MOOJIMCKOTO OIIPE/IeNTyBabe Ha cMHciIaTa u pyHKUHMjaTa Ha oBUe Mepku. Co ories Ha (akToT
mro 3KII Hema npeBeHTHBHA (PyHKIMja, TEPMUHOJIOMIKK HE € MPHU(ATIUBO 1a COOPKHU
MEPKHU KOU BO Ha3MBOT COAPIKAT MPHIABKA ,,IPEBEHTUBHU *, 2 0COOEHO, OMIejK1 TEPMUHOT
,,JIPEBEHTUBHH* IOBEKE CE OJHECYBAllle Ha HUBHATA [IPUPOJA 3a IPEBEHUPACHE OHOCHO
010EeTHYBambETO Ha MPUTBOPABETO U JIMLITYBAkETO O ¢1000/a, OJOIITO 32 ,,[IPEeBEHUPabE
BO CEMaHTH4YKa CcMHcCIa Ha 300poT. MepkuTe Ha HpeTHa3IMuBOCT OBO3MOXKYBaaT
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on0erHyBame Ha JIMLIYBambe 071 ¢1000/a BO CIy4aj Kora LeiTa 3a 00e30e1yBatmbe IPUCYCTBO
Ha OOBMHETHOT M HEMPEUYECHO OABHMBAI-E HA KPUBUYHATA [TOCTAIIKA MOXE /1a CE€ OCTBApH
CO OBHE MEPKH M €BEHTyaJIHO HUBHO KOMOMHHUpame co rapanuyjara. Ce omnpenenyBaar
LEHE]KU ja IUYHOCTA HA CTOPUTEIIOT U OKOJIHOCTUTE HA CTOPEHOTO KPUBUYHO JIEJI0 KaKO
1 OMACHOCTUTE CTOPUTEIIOT Jja CTAaHE HEAOCTAIICH 32 OPraHUTE Ha IPOrOHOT. MepKuTe Ha
MPETHa3IMBOCT 110 NPEAJIOr Ha jaBHUOT OOBMHUTEI BO TEKOT HA UCTPaXKHATA IIOCTAIKa T
ompefenyBa Cylujara Ha MPETXOJHATa IOCTAIlKa, a 110 BIETYBakHETO HA OOBUHEHHETO BO
[paBHAa CHJIa OMHOCHO I10 TOJHECYBAKETO Ha OOBUHUTEIIHUOT NPEIOT A0 NPAaBOCUIHOCTA
Ha Ipecyaara, CyIoT MpeJ KOj ce BOAU MOCTalKaTa.

= Tapanyuja

Co 3KII ox 2010 roguua rapaHiyjata usjie3e o CCHKaTa Ha MPUTBOPOT M Ol 3aMEHCKa
MepKa Ha IIPUTBOPOT Ce MIPETBOPH BO HErOBa aJITepHaTHBA. AOCTPO(UPajKu TH MEPKHUTE
KOW OBO3MOYKYBaar Of0eTHyBame Ha MepKara nputBop, 3KI1 ja n3nsou rapanuyjara Kako
CaMOCTOJHA MepKa Koja IOBEKe HE € Bp3aHa 3a OCHOBHTE 3a IpuTBop. Ha oBoj HauuH
JIETUCIIATUBHO € OBO3MOXEHO HEJ3MHO MOIIUPOKO KOPUCTEHE KaKo 3aMEHa 3a MepKaTa
HPHUTBOP, CO MOXKHOCT Taa Jia ce€ KOMOMHMPA CO HEKOja O]l MEPKHUTE Ha IPETIa3INBOCT.”!

lapanuujara MoXe 11a ce OIpeesId Kako caMOCTOjHa, OPUTHHEPHA, MEpKa 3a 00e30e1yBame
MPHUCYCTBO BO CIIy4aj KOja MOCTOM OCHOBAHO COMHEBAI-E I€Ka OOBUHETHUOT IO CTOPHII
KPUBHUYHOTO Aeno. Penanyjata Ha mpuTBOPOT M rapaHLyjaTa OCTaHalIa BO CMHUCIA Ha
OCHOBHTE 32 KOM MOXeE /1a Ce ONpeJeNId rapaHiyjaTa, a Toa ce eIHOBPEMEHO U OCHOBH 32
KOU MOJKE J1a C€ ONPEAETH M IPUTBOP: OMACHOCT 0J] OErCTBO U CTPaB AeKa OOBUHETHOT
MOXe€ J1a TO TOBTOPH, TOBPIIN MM CTOPH HOBO KPUBHYHO JAEJIO.

[ToTpebHo e ma ce xoperupa oxapendara ox wieH 150 cTtaB 1 BoO omHOC HA HY)XKHOCTA O]
MOCTOCHE Hapea0da 3a CpoBelyBamke HCTPAKHA TIOCTAIKA TIPeJ] Jla c€ TIPHUCTAId KOH
OTIpe/IeTyBamkhe Ha TapaHIujaTa OuIejKu JO3BOJICHO € rapaHIlfjara ga ce olpeneayBa U BO
ckpareHaTa mocranka. OBaa MHTCHIIMja HA 3aKOHOMABEIOT MPOU3JIETyBa O wieHoT 154
ctaB | Kajie MTO € HABEJCHO JIeKa 3a ONpeJieyBamke rapaHiifja BO CKpareHa MmocTamnka
O TIOJIHECYBamke OOBUHHUTEIICH MPEIUIOT HAJUICKEH Jla OJUTydyBa € COBETOT O 4JieH 25
ctaB 5. 1 HaBucTHHA € coceMa MpudaTINBO TOIKYBAKETO JIEKa OHA MITO € JIO3BOJICHO 32
pelloBHATA MOCTAIKa, JOTOJKY MOBEKE € JI03BOJICHO U 32 CKpaTeHaTa IocTaIka Hako He €
cekoramn u3pedHo HaBegeHo. OMOeTHYBakEeTO HA MPUTBOPOT € KOHCTaHTa, 0e3 ories Ha
BHIIOT M OOJIMKOT Ha MPOIECHOTO TocTamyBame peryinupano Bo 3KII. Kopucuo 6u 6mino
KaKo rapasiinja, OCBEH IapyuTe, XapTHHUTE OJ] BPSAHOCT M CKAaIlOIEHOCTHTE JIa Ce MPH3HAaBa
1 OaHKapcKa rapasiija Hako Toa He € U3PEYHO HABEJICHO.

Ce HamymTH MOXHOCTA OJ TapaHIlMjaTa Ja ce Haljlaka MMOTHO MPaBHOTO MOOapyBame
CO OIJIe]l Ha pa3NMyYHaTa NPUPOJIa HA TapaHIdjaTa i UMOTHO TIPAaBHOTO Mo0apyBame U
HenmpupoAHaTa Kopenaiuja nomery HuB coapxkana Bo 3KII oxg 1997 roguna. CpencrBara
3a rapaHIyjara ce JaJeHHU CO IIeJ Jia Ce OBO3MOXH IMPUCYCTBO HA OOBHHETHOT BO TEKOT
Ha TI0CTAINKaTa M HEj3WHO HETPEUCHO OJIBMBAILE, a HE 3a 33JI0BOJyBamkbe Ha Oapamara Ha

! 3a MOXXHOCTHTE Ha rapaHuujatra ¥ norpebara 3a KOMOMHHMpame Ha MepKuTe 3a obesbemyBame Buau b.Mucocku,
“T'apannujara Kako Mepka 3a 00e30e1yBame MPUCYCTBO Ha OOBUHETHOT BO TEKOT Ha KasHeHara moctanka“, Jlokropcka
nucepranuja onopanera Ha IIpaBuuot paxynrer Bo Ckonje Ha 13.02.2013 roxusa.
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OIITETeHHOT. [ 'apaHIjara ce MpocTUpa Ha TEKOT Ha KPUBUYHATA MTOCTAIKa U HEj3WHATA
IIeJT € WCIIOJTHETa CO 3aBPIIyBamke Ha MOCTAINKATa Koja HerpeueHo ce onBuBana. OTTyka,
CIIPOTUBHO Ha IpaBHATa CUTYPHOCT U BIIAJIECHETO HA MPABOTO € OJ TapaHIlfjara Jia ce
Haruiaka IMOTHO IIPaBHOTO NoOapyBame. [IpernopauiiBo e BakoB CTaB Jla ce HETyBa U BO
nocrankurte mro ce Bo Tek cnopen 3KII on 1997 roguna.

BoemHo, 0co0eHO KOPUCHO C€ YMHU U3PEYHOTO JISTHCIIATUBHO PEIICHUE 32 KOMOMHUPAE Ha
rapaHIfyjaTa co HeKoja O MEpKUTE Ha TIPETIIa3IMBOCT. BakBaTa MOKHOCT ¥ IIPETXOIHO Oerie
MpeaBUeHa BO omiTara ofpenda Ha wieHot 175, cras 2 in fine on 3KII ox 1997 ronuna,
HO CO OTJIe/l Ha (paKTOT IITO BO MPAKTHKATa BOOIIIITO HE C€ MPUMEHYBAIlle KOMOMHUAPAHE
Ha TIOJIECHUTE MEPKH 3a 00e30eIyBame MPUCYCTBO, 3aKOHOIABEIIOT O/ITyYH U3PEYHO Ja
yKa)ke Ha OBaa MOXKHOCT Kaj rapaHIijaTa BO OHOC Ha IPYyTUTE MEPKH Ha MPETIIa3INnBOCT.

Opnpenbara ox unenot 144, cras 2 on HoBuoT 3KI1 o1 2010 romuna Tpebda aa ce mpennsupa Bo
CMHCTIa JIeKa CYJI0T CripeMa OOBUHETHOT MOXKE Jla TH KOMOMHHPA eIMHCTBEHO TapaHIlijaTa 1
MEpPKHTE Ha TPETIa3IUBOCT, OH/IEj KM IPOM3IIEryBa IeKa MOXKe J1a € KOMOWHUPA U KyKHHOT
MIPUTBOP CO HEKOja MEepKa 3a MPETIAa3IUBOCT, a Toa He OM OWII0 MPaBUYHO CO OIVIeN Ha
MpUpojaTa Ha KYKHHOT ITPUTBOP.

Bo ogHOC Ha HaISKHUOT OpraH 3a JIOHECYBambe PEIICHNE 3a rapaHiyja, WieHoT 154 ox
HosuoT 3KII tpeba na ce TonkyBa Kako IO MOJHECYBambe Ha OOBUHUTEIICH aKT, a HE 110
HETOBO 0JI00pyBame, OHJIejKH OCTaHyBa IPaBeH BaKyyM KOj OW OIJTy4yBall BO TEKOT Ha
MoCTarnkKaTa 3a olleHa Ha OOBHHUTEIHUOT akT. [1o mpaBHa aHajoruja, BOHPACIPaBHHOT
COBET o1 WwieH 25, ctaB 5 Ou OMII HaJUIeKEH 110 3aBPLIyBamke Ha MCTparara J1o Io4eToK Ha
IJIaBHATa pacrpasa.

3a npsnar HoBuoT 3KII ox 2010 ronuna 0BO3MOXKM IPOMEHA Ha BPEIHOCTA HA rapaHLnajTa
BO TEKOT Ha MOCTAIKara, Py IITO IMPOMeHaTa ja IMmoBp3a O OKOJHOCTH KaKO IITO CE€
MPOIIMPYBake Ha MCTPaKHATA MOCTAINKA ¥ JIOMTOJHUTEIHH OKOJTHOCTH TTOBP3aHHU CO
MMOTHATa cOCT0j0a Ha 0OBUHETHOT (a 110 aHAJIOTH]a, ¥ Ha JIIETO KO BO UME Ha OOBHHETHOT
nano rapHaiyja). OctaHyBa 3a pa3MUCITyBamkbe IITO K€ Ce CITyYH aKo BO TEKOT Ha TJIaBHATA
pacrtpaBa ce i3MEHH WX MTPOIIHPH 00BHHEHHETO. He mocTon n3peyna kopenaiija nomery
COIpIKUHATa Ha OOBMHEHUETO U BUCHHATA Ha rapaHInajTa, ma Ou Tpedasto Ja ce pa3sMHUCIH
32 MOYKHOCTA TapaHIfjara Ja ce U3MEHH M BO TEKOT Ha INIaBHATA paclpaBa BO 3aBUCHOCT
O]l U3MEHATA WK TPOIINPYBAKHETO Ha OOBUHUTEIHUOT aKT.

HenorpebHo ocTanana kay3anHocTa IoMerly rapaHiijara 1 IpUTBOPOT BO CTABOT | of 4jieH
153 koj mpeBHIyBa BO KOM CIy4au MOJIOKEHATa rapaHiiyja Ke IporaaHe 1 Ha 0OBUHETHOT
Ke My ce onpezeny Mepkara npuTBop. [IpeMHOry MexaHn4KH ce MOBpP3aHU rapaHLujaTa
U IPUTBOPOT BO 0BOj cTaB. HeonxonHo € 1a € ogderHe MOXKHOCTa MPH Iponarame Ha
rapaHiujara, Ha OOBUHETHOT aBTOMATCKH Jja My C€ OIpeeNyBa MPUTBOP.

HoBuna ¢ m MoxkHOCTA 3a npeajiarame rapaHqua co »kanba Ha PEIICHUCTO CO KOC €
ompeacsicHa MepKara IMpuTBOp, NpU MITO CYAOT HAAJICIKCH 3a OATTYTYBAEC 110 »kambara e
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JIOJDKEH J1a OJUTy4H U 3a rapaHiujata. Ha oBoj HaunMH ce HaIMUHA Pa3IMYHOTO TOJIKYBambe
BO IPAKTHKATAa JeKa Kora ce 00alyBa PEILICHHETO 3a ONpeeyBambe Ha MepKaTa IPUTBOpP,
HE MOXKE BOEIHO J1a C€ TIOHY/IU TapaHija OMIejKH Toa ce KOCH CO OIpea0uTe 3a HaJICKEH
opras ja oaiyvysa 3a rapanuuja. Cropen HoBara oxpenda Ha wieHoT 156 ox 3KII ox
2010 ronuHa, OpraHoT IITO OAJYYYBa IO )kajbaTa Ha PELICHUETO 32 ONpEeAeIyBambe Ha
MPUTBOPOT € I0JDKEH Jja OJUTYyYH U 3a TapaHLijaTa, OAHOCHO MOXKE J]a IO 3aMEHU IPUTBOPOT
U J1a ONpe/IeNN TapaHyja.

TexcToT Ha wieHOT 155 ucto Taka Gapa gonpenU3upame BO Taa CMHUCIA IUTO HE € JaCHO
BO KOM C€ ciIydau € J03BoJieHa xanbara. FIMeHo, sxanbara Tpeba na Ouze 103BOJIEHA BO
CIly4aj Kora ke ce 040ue npeyioroT 3a ONpeeyBabe UM YKUHYBabe Ha TapaHLijaTa, HO
1 BO CJIy4aj Kora Ke Ce IOHECe PEIICHHE 3a ONpeeTyBambe, YKUHYBabhE UM Tponarame Ha
rapaHLyjaTa, Iy IITO kajJda MoXKe Ja mofHecaT o0eTe CTpaHKH. VcTa e morukara u Bo OqHOC
Ha HaJJIC)KHUOT OPraH KOj OIy4yBa, OMJejKH HE CEKOTalll € TOA COBETOT Ha HEMOCPEAHO
MOBUCOKHOT cya. IMeHo, ako rapaHIyjara ja Onpeaeni Cyaujara Ha MpeTXoAHaTa II0CTarka
(cornacHo unen 154, ctas 1) Hema onpaBIyBame 3a Kajida Ja O[Ty4yBa KPUBUIHUOT COBET
Ha amnesalvoHeH Cy[ HAMECTO KPUBUYHHOT COBET HA OCHOBHHUOT CYJI.

Op oBUE MPUYMHU TOTPEOHO € Aa ce MPUMEHYBA OIILITaTa Ope0a 3a YTBPACHA HAJICKHOCT
3a jxanba on wieH 25 Ha 3KII, ogHOCHO 32 OfTyKHTE Ha CyaujaTa Ha IPETXOAHA TOCTAIKa
O[UTy4yBa KPUBUYHHUOT COBET Ha OCHOBEH CyJ, a 3a OMJYKHTE HAa KPUBHUHHOT COBET Ha
OCHOBEH CYy[I, HAJJICKEH Ja OJUTy4yBa € KpUBUYHHOT COBET HA alleJIAlMOHHOT CYI.

*  Kyken npumeop

OBa e Mepka 3a 00e30eqyBambe IPUCYCTBO KOja MMa CTaTyC Ha 3aMEHCKa MEpKa Ha
MPUTBOPOT OMJIEJKH € HEMOCPEAHO IMOBP3aHa CO MepKaTa IPUTBOP BO CMHUCIIA HA TOCTOCHE
OCHOBAHO COMHEBA-€ M ICTH OCHOBH 3a OIPE/IEITyBambe Kako 1 Kaj IPUTBOPOT. 3a HEJ3UHO
UMIUIEMEHTHPakE ce MPUMEHYBaaT oapeaduTe MITo BakaT 3a MpUTBOpOoT.Pasnukara Bo
OJIHOC Ha JIPyTUTe MEPKHU 3a 00e30eyBame MPUCYCTBO € IITO KYKHUOT IPUTBOP CYAOT IO
orpeseyBa O CONCTBEHO HAO'amhe KOra MOCTOM MPeJyIor 3a ONpeAeayBambe Ha MepKara
nputBop. OTTyKa MPOU3JIEryBa eKa CyIOoT HE € Bp3aH 3a NPEeAoroT Ha OOBUHUTENOT J1a
onpenear NPUTBOP M, TOKOJIKY HajAe JeKa MOCTOM OCHOBAHO COMHEBAHE€ M OCHOBH 32
olpeneNyBamke Ha IPUTBOPOT, MOXKE JIa ONPEIeNN KyKEeH IPUTBOD.

[TotrpebHo e na ce koperupa oapendarTa Ha wieHOT 163 cT. 3 BO cMuUCIa JIeKa KOH KyKHHOT
MIPUTBOP MOXKE JIa C€ ONpeesIn HEKOja MepKa Ha MPETHa3InBOCT CO Orlie] Ha (PaKkToT LITO
3a KyKHUOT IIPUTBOP CE IIPUMEHYBaaT CUTE OAPEAOH ILTO BaXkaT 3a IPUTBOPOT, & IPUTBOPOT
He cMee J1a ce KOMOMHUPa co Koja Omio apyra Mepka. Moxkebu 3a0yHa BHecyBa ofjpeadara
o[l cTaBOT 2 Ha ujeH 144, criopex koja cripeMa OOBUHETHOT MCTOBPEMEHO MOXKE /1a Ce
orpezenar MoBeke MEpKU OCBEH Kora € onpesesieHa MepkaTa npurBop. OBoj cras Tpeda 1a
ce JIOTIOJHY o 3a0paHaTa 3a ONpeAeTyBambe JOMOJIHUTETHE MEPKU M KOH KyKHHOT ITPUTBOP.
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ITPUTBOP

Mepxkara npumeop MOXE Ja C€ ONPEISIN aKo MOCTOM OCHOBAaHO COMHEBAamWmE JeKa
OTIPEICIICHO JIUIIE CTOPUIIO KPUBUYHO JIETIO ¥ TOA TIOPaJId OCHOBUTE KOH C€ KyMYJTaTUBHO
perynupanu Bo wieHot 165 ox 3KII:

1) cekpue, ako HE MOXKeE J1a C€ YTBP/M HETOBHOT MJICHTUTET, UJIH aKO MOCTOjar IPyTU
OKOJTHOCTH LITO yKa)KyBaaT Ha OMacHOCT o1 OErcTBo;

2) TMOCTOW OCHOBAaH CTpaB JieKa Ke M CKpHe, Ke TH (pancu(uKyBa WIn Ke TH YHUIITH
TparuTe Ha KPUBUYHOTO JICJIO, MU aKO 0COOCHHM OKOJIHOCTH YKa)yBaaT JieKa Ke
ja morpevyBa KpUBUYHATA TIOCTAIKa CO BIUjaHUE BP3 CBEIOIUTE, BEIITAIUTE,
COYYCCHUIUTE WK MTPUKPUBAUNTE;

3) 0cCoOCcHH OKOJIIHOCTH TO OTPaBIyBaaT CTPABOT JieKa K& TO MOBTOPU KPUBUYHOTO
JISJIO, WJIH KE TO JIOBPIIY OOUACHOTO KPUBUYHO JICNIO, HITH JIeKa K€ CTOPU KPUBUYHO
JIEJI0 CO KOE Ce 3aKaHyBa, WM

4) ypeaHo MOBUKAHUOT OOBUHET OUUIIISTHO OI0CTHYBA J1a J0j/I¢ Ha IIIaBHATa pacipana,
WM aKo CyAOT MOoBeKenaru ce oOuAyBajl ypeaHo Ja ro MOBUKa OOBHHETHOT, a
CHUTE OKOJIHOCTH YKa)KyBaaT Jieka OOBUHETHOT OUYHIVICHO OJJOCTHYBA JIa ja IPUMH
MOKaHara.

Tpae}LeTo Ha IpUTBOPOT MOpa aa 6I/II[C CBCICHO Ha HaijaTKO HYKHO BpEMCE U CO 1ICJI 1a CC
TMOCTUTHE OBaa LICJI, JOJKHOCT € Ha CUTC OPr'aHy HITO YUCCTBYBAAT BO KpUBUYHATA IMOCTAIIKaA
M Ha OpraHvTC HITO UM YKaXyBaar IIpaBHAa IIOMOI Ja MMocTalryBaar Co oco0eHa UTHOCT
aKo0 OOBMHETHOT C€ Haora BO HIPpUTBOP. Bo oBaa cMucJia, MoCTOMU U U3pcUHa 0,[[pe,[[6a JCKa
IIpu OAJTyH1yBamE€ 3a IPUTBOPOT, 0C00EHO 3a HETOBOTO Tpacwm e, MOpa Jia C€ BOAU rnocebHa
CMCTKa 3a Cpa3sMCPHOCTA Mer Yy TEXKUHATA Ha CTOPECHOTO KPUBUYHO A€J10, Ka3HATa KOja MOXKE
Jla C€ OUCKYBa CIIOPCA MOAATOLUTE CO KOU paciiojiara CyaoT u HOTpC6I/ITC 3a OpeaACiIyBambe
" TPaCHkC HAa IPUTBOPOT.

[pen na onmyuu 3a npeasiokeHHOT npuTBop, HoBHOT 3KII My Hanara Ha cyaujara Ha
IpEeTXOJHaTa IOCTAaIKa J]a ' COCITylIa 00eTe CTpaHKU M OpaHUTENOT CO L Aa npudepe
Y TIPOBEPH MOAATOLH U OKOJTHOCTH KOM T'O ONPaBAyBaaT ONPENeTyBambeTO Ha MIPUTBOPOT.
On oBaa oapenda npousierysa Jeka OnpeaelyBambeTo Ha IPUTBOPOT C€ HAJ0BP3yBa Ha
KOHTPaJAMKTOPHO U jaBHO POYMIITE KO MY [TOMara Ha Cy/ldjara Ha MPeTXOAHAaTa MOCTAaIKa
Jla TO OLIEHH IIOCTOEHETO Ha OCHOBAHOTO COMHEBAME IIPEJl J1a OAJIYYH 32 JIUIITYBAKETO O
c1100071a OAHOCHO 3a Iyl TamkeTo Ha ciobona. [Torpedara o ofpiKyBame Ha OBa POUUILTE
ce HaMeTHYBa cO orie]] Ha (PaKkTOT LITO UcTparara ja BOAU jaBHUOT OOBUHUTEIN U CyujaTa
Ha MPETXOJHAaTa MMOCTaNKa I'M HeMa CIHCUTE OJ] MPEeaMETOT (PU3UUKH BO CBOM palle, na
Mopa Jla ©Ma IpolecHa MOKHOCT 32 KOHTAKT CO CTPAHKUTE U OPaHUTEINOT, YBUA BO CHTE
CIIMCH ILITO C€ JOCTaBYBaaT KOH 0OPa3I0KEHUOT MPEIOr 3a OIpeielyBamhe Ha MepKaTa
MPUTBOP, MOYKHOCT J1a CITYILIHE CIIPOTHBCTABEHN apTyMEHTH, TBPACH:A U I0Ka3H KO K& My
MOMOTHAT BO OLIEHATa 3a I0CTOEHETO HA OCHOBAHOTO COMHEBALE U OIIPABIaHOCTA TOKMY
Ha MMPUTBOPOT BO OTHOC HAa OCTAHATUTE MEPKHU 3a 00e30e1yBambe MPUCYCTBO NPEIBUACHU
Bo 3KII.
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3AKOHOT 3A KPUBUYHATA ITOCTAIIKA O/ 2010 TOAUHA

3apanu HamMalyBamke Ha HEOCHOBAHHUTE MPUTBOPH, 32 IIITO IMOCTOjaT OPOjHU KPUTHUKH,
criopen wieHoT 167 ox 3KI1, Bo oopazioscenuemo na pewenuemo 3a npumeop cynujara
3aI0JKUTETHO MOpa Jia T HaBEe:

1. cute (pakTh W JA0Ka3W OJ] KOU CYJOT OICHHII JieKa MPOU3JIEryBa OCHOBAHOTO
COMHEBAE JIeKa 0OBUHETHOT CTOPUII KPUBUYHO JIEIIO,

2. o0pa3nmokeHH MPUINHU KOW ja OTpaBAyBaaT CeKoja OJACIIHA OCHOBA IO Koja €
orpe/ieNieH IPUTBOPOT U

3. TNpUYUHHTE MTOPaAJX KOM CYJOT CMETa JieKa IeliTa Ha IPUTBOPOT HE MOXKeE Jia ce
OCTBapH CO HEKOja IpyTra Mepka 3a 00e30emyBame IPUCYCTBO.

BHuMaHMe 3aciy)xyBaaT OCHOBHTE 3a OIpe/ieTyBambe IPUTBOp. Bo oBaa cMuciia ocodeHo
IpeiMeT Ha MPEUCIIUTYyBambe Tpeba aa Oulie OCHOBOT ,,0IIACHOCT O TIOBTOPYBAambhE Ha
JIeNIOTO, MaKO CTaHyBa 300p 32 OCHOB KOj II0OCTOU BO HAIIIETO 3aKOHOABCTBO JOJITY TOJUHH.
MMeHo, moBeke oJ1 jaCHO € JIeKa JIMLETO He MOXE J]a 'O HOBTOPH UCTOTO JIeJI0 CIIOpE BpeMe,
MECTO M HauWH Ha M3BpIlyBabe. Toj MOXKe J]a CTOPU HOBO KPUBHYHO JICJIO O[] HCT BH] U
Ha UCT Ha4uH (modus operandi), HO TOA He € IOBTOPYBabE Ha JICJIOTO TyKy CTOPYBambe Ha
HOBO JIEJIO €O ucTa npaBHa kBanndukaruja. Cocema Ipyro ratio uma JeJioT Of 0BOj OCHOB
K0j 300pyBa 3a JOBpLIyBamke Ha JeJ0TO ITO OCTaHalio Bo o0ua. Bo oBoj ciydaj moxe na
ce 300pyBa 3a UCTOTO JIEJIO.

Co nen ga ce onderHe HEeKPUTHYKOTO Npudakame Ha MPEAoroT 3a OlpelelyBamke Ha
MepKara IPUTBOP U IaOJOHM3UPAHH PEILICHH]a BO AEIOT Ha 00Pa3IoKEeHUETO KOE HAjuecTo
ce COCTOHM BO mpepackaxyBame Ha onapenoute ox 3KII, mro ro cornenan u ECYII kora
HaBeIyBa JIeKa JOMAIIHUTE CYI0BU KOHTHHYHPAHO ja MOBTOpYyBaJle ucrara popMmyanyja
ynoTrpeOyBajku UACHTUYHHU 300pOBU BO OUIYKHTE 3a MPONOJIKYBame Ha MPUTBOPOT
(Bacuikocku M JpyTH MPOTHB MOpaHENIHaTa jyrocioBeHcka Pemy6ianka Makenonuja®?),
co 3KII ox 2010 roguna Ha CynoT My ce HaMETHa JOMOJHHUTEIHA 0OBPCKa IMOBP3aHa CO
3aJJOJDKUTETHUTE ACTIIEKTH KOM Tpeba Ja T'M COAPKU 00pa3IoKeHNeTo:

1. cute (akTH U TOKA3M O] KOU TPOU3JIEIyBa OCHOBAHOTO COMHEBAHE JIeKa OOBHHETHOT
T'O CTOPHJI KPUBUYHOTO JIEJIO,

2. o0pa3joXeHUTEe MPUYWHU KOU T'O OTPaBIyBaaT CEKOj OIJSICH OCHOB IO KOj
€ OmpeJIeNieH IPUTBOPOT

3. TNpUYUHHTE MTOPaAJX KOH CYJOT CMETa JieKa IeliTa Ha IPUTBOPOT HE MOXKeE Jia ce
OCTBapH CO HEKOja IpyTra Mepka 3a 00e30emyBame IPUCYCTBO.

Nako u3peyHo He € HaBeJEeHO, c1a00pHpaLeTo Ha CeKoj O/UIe/IeH OCHOB ce 10/pazinpa
nexa Tpeba ma Ouje MHANBUAYAIH3HPAHO 33 CeKOj 0OBUHET noceOHo. Ha oBoj HaumH
ke ce onberne cormenyBamero Ha ECUII (Bacunkocku u Ipyru nmpoTHB MOpaHelIHaTa
jyrocioseHcka PenyOnuka Makenonuja), 1eka € HEOIpaBJaHO Ja Ce JOHeCyBaaT 30UpHH
(KOJEKTHBHU) pELIeHH]ja 32 IPUTBOP CO 3a€THUYKO 0OPa3IOKEHUE 3a CUTE JIMIA CIpeMa
KOU € OIIpeJielIeHa 0Baa MepKa.

2 Buau
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{“fulltext”:[“vasilkoski”],”documentcollectionid2”:[ “GRANDCHA
MBER”,”"CHAMBER”],”itemid”:[“001-101358]}
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nPUJIOT 2:
CTaTuCcTHUYKH NMOJATOLM 32 ONpeaeieHa MepKa MPUTBOP BO TeKoT Ha 2014
ronuHa B0 OcHoBen cyn Ckomje 1 Cromje

Bo mponecor Ha M3roTByBame Ha oBaa AHalu3a, a BO MHTEpeC Ha ceomndaTHa cIuKa
3a ompejeNyBambe Ha Mepkarta npuTBop cornacHo oapendute ox 3KII ox 2010 roauna,
Ocnouuot cyn Cxonje 1 Cxorje 10cTaBH JOMONMHUTEIHH CTAaTUCTHYKH MTOAATONH 32 OPOjOT
Ha TPeIMETH BO KOM € OIpEAEIIeH MPUTBOPOT Kako Mepka Bo TekoT Ha 2014 romuna. Co
oren Jieka OBHE CTaTHCTUYKH TOATOIM Ce OAHECYBaaT Ha TMOAOJT BPEMEHCKH NepUOA
0]] TIEPHOJIOT KOj € MpeaMeT Ha oBaa AHaM3a U caMo 3a npeamerute o OCHOBHUOT Cy[
Cromje 1 Cxomje, mpeTcTaBeHH ce Kako TabenapeH Npuiior Ha AHaau3ara.

OCHOBEH CYJI CKOIIJE 1 CKOIIJE
KPUBUYHO IMOJTHOJIETHH - 2014 T'OJAUHA

Oupentieas Onpenenena Onpenenena OmnpeneeHn
Onnen/ Bkynen MepKa ,
A MepKa MepKa KyKeH MEpPKH Ha
haza on opoj Ha NPHTBOP
nputsop (0p. | npurBop (0p. | mpeTnasauBoOCT
MOCTaNKara | mpeaMeTH (0p. Ha
HA 00BHHETH) | Ha 0OBHHETH) (y1ma)
TpeAMeTH)
1 nuue Ha
Iperxonna 944 172 238 10 7 3a710JDKUTEIHO
MoCTanKa 3]PaBCTBEHO
JIEKYBambe
Iperxonna
MOCTaIKa
OpraHu3upaH 522 118 251 2 18 /
KPUMHHAT U
KOpyTIIHja
Tlo noxperato 43¢ 238 / / / /
oOBHHEHHE
ITo nokpenaro
00BHHEHHE
OpraHu3HpaH 110 62 / / / /
KPHMHHAT U
KOpyTIuja
Kpupirier 238 150 10 4 /
COBET /
Ha 7 auua um
Kpusnuen ¢ npmbaTe.Ha
rapaHnuja
COBET
OpraHU3MpaH 251 / 244 / /
Ha | 1Me ykuHar
KPUMHHAT U
. TIPUTBOPOT 3apaj iy
KOpyTyja

HCTEK Ha POKOT OJ
1 romuna
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NPUJIOT 3:
OcBpT Ha rapaHuuuTe 01 WieHOT 5 on EBponckara koHBeHuja 3a
YOBEKOBH NpaBa

1. PeneBanTHu oapendu ogq EKYII

Unenot 5 on EKUII 3aenno co unenot 1 ox [Iporokosnot 6p. 4 kon EKYII ja counnysaar
HOpPMaTHBHATa paMKa 3a 3allTHTa Ha [IPaBOTO Ha ciao06oxa u 6e30enHoCT. YneHoT 5 ox
e/lHa CTpaHa ro anocTpoupa 3Ha4€HETO Ha JINYHATA CJ1000/1a U 3aIUTUTA Ha TOEJUHELIOT
0] apOUTpEpHO JIUIIyBawke 01 c10004a, cenak, of Apyra cTpaHa, COAPKH UCKIydOLn
KOra BO TOYHO 3aKOHCKHU YTBpPAEHH YCIIOBU € J03BOJIEHO JIMIIYBamke O €1000a 3apaau
MOCTUTHYBaHk-¢ KOHKPETHH LICIH.

ITpaBoTo Ha coboaa 1 6€36eTHOCT € O/ HAjTOJIEMO 3HAUCHHE BO JIEMOKPATCKO OMIITECTBO
M 3aT0a KJTy4YHa [eJT HA WICHOT 5 € J1a Ce Cpedr apOUTPEpHO MITH HEOTIPABIAHO JIUIITYBAHE
oz cioboza.

CJ'IO6OI[aTa HEC € ariCoJIyTHa U MOKE Jia C€ OIr'paHU4YM aKO CTaHYyBa 360p 3a U3JAPKYBAKC
Ka3Ha 3aTBOp U3pCUCHA CO MpeCyJa Ha HAJICIKCH CY/l, alICCHC WK MPUTBOPAKLC KOT'a
MMOCTOU OMpaBAaHO COMHCHHEC JICKAa NPUTBOPCHUOT U3BPIINII KPUBUYIHO €JI0, a HOCTOjaT
APYITMCHTHUPAHU U OIPpaBAaHU ITPUYMHU TOA JIMIEC Aa CC CIPCUU J1a U3BPIIU HOBO KPUBUYIHO
JCJI0 WK aa moOerxe.

YJIEH S — IIpaBo Ha ci10601a u 6e30eqHOCT

1. Cekoj 4oBEK MMa MPaBo Ha ciio0o1a U Ha 6e30enHoCT. Hrkoj He cMee a Oume
JIIIIEH OJT CJI000/1a, OCBSH BP3 OCHOBA HA 3aKOH BO JTOJTYHABCIICHUTE CITyYaH:
a. aKo U3IPIKyBa Ka3Ha 3aTBOP IO Mpecyaa Ha HAJIC)KHUOT CY/I;
0. aKo OWJI yariCeH WU MPUTBOPCH MOPAJH MPOTHBEHEC HA 3aKOHCKUOT
HaJIOT Ha Cy[IOT WX CO IIeJ J1a ce 00e30er U3BPIIyBake Ha CO 3aKOH
MpONHIIaHa 00BPCKa;
B. aKO € yallCeH WJIU MPHUTBOPEH MOPaIi MPHUBEIYBAKkE MPEI HAICKHA
CYJICKA BJIACT, KOT'a MOCTOW OMPABIaHO COMHEHHME JIeKa TOA JIUIIC H3BPIIUIIO
KPUBHAYHO JIEJI0, MU KOTa IMOCTOjaT pa3yMHHU MPUYHMHU TOA JIMIIC J1a CC
CIIPEYH J1a M3BPIIN KPUBUYHO JETI0, HIIH [TO H3BPIITYBAKHETO HA KPUBHYHOTO
JIENI0 1a oOerHe;
L. aKO Ce paboTH 3a MPUTBOP HA MAJOJCTHHUK BP3 OCHOBA Ha 3aKOHCKA
MpOIenypa, 3apaiy BOCIUTYBAE O] HA30p WK 3apajli IPHBEIYBAHC
Mpe]] HaJJIe)KHA CYJICKA BIIACT;
JI. aKO C€ PabOTH 32 IMPUTBOP Ha JIMIIE 32 J]a CE CIIPEUH NIMPCHE Ha HEKOja
3apa3Ha 00JIeCT, Ha MEHTAJIHO 00OJICHH JIUIA, ATKOXOIMYapH, HAPKOMAHH
W CKUTHUIIH,
. aKO C€ allCH WM MPUTBOPA JIMIIEC BP3 OCHOBA HA 3aKOH, CO IS J1a CC
CIIPEYHN MJIETAJIHO Jia BJIE3€ BO 3€MjaTa HIIU JUIE MPOTUB KOE € BO TEK
MOCTAITKa 32 MPOTEPYBALE HITH U3PadyBambe.
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2. Cekoe YyarnceHo JIMIe BEAHAIl CC U3BCCTYyBa Ha ja3HKOT IITO Io pa36Hpa 34
TPUYHUHUTC 34 allCCHCTO U 3a O6BI/IH€HHjElTEl MIPOTUB HCTO.

3. Cekoe amIle yarceHO WM IIPUTBOPEHO CHOPER OfpeaduTe Ha CTaB 1B of
OBOj WICH MOpa BEAHAII Jja OWae M3BEACHO MpEl CyAHja WM JIPYTO CYICKO
JIMIIE, CO 3aKOH OBJIACTEHO Ja BPIIM CYJCKA BIIACT, U []a IMa [IPABO Ha Cy/CHE
BO pasyMeH POK MM Ha ITyIITake Ha cJI000/1a BO TEKOT Ha Cy/ICKaTa IOCTaIKa.
[lymrameTo MOXe Aa ce YCIIOBH CO JaBame rapaHiija JeKa Toa JIMIe Ke ce
TI0jaBH Ha CYy/ICHETO.

4. Cekoe JInIIe JMIICHO 07 CI000/1a CO alcemhe NI IPUTBOPakE NMa IPaBo
Jla BIIOJKH JKaJI0a 10 Cy/OT, ¥ TOj BO KyC POK Ja ja pa3miesia 3aKOHUTOCTa Ha

TOA JIMIIYBAaKkE O] CJI0001a U aKo Toa He OMJIO 3aKOHCKO, 11a HApeau HErOBO
0co0oIyBame.

S. Cexoe ymIre Koe OMIIO XKPTBa HA aIllCEEhE¢ MU MIPUTBOPAHE CIIPOTHBHO HA
OIpeAduTe Ha OBOj WIEH, MMa MPAaBO Ha O0CIITETyBAC.

IIporokoJ 6poj 4 kon EKYII

YJIEH 1 - 3a0pana 3a JuniyBame 0 ¢J10001a mopaau 10Jr

Hukoj He Moyke Ja Ouze IMIIEH Of] CII000/1a caMo 3aToa IITO He € BO COCTO]
Jla M3BPIIIH OTNIPEeIIeHa JOTOBOPHA 00BPCKa.

2. OcBpT HA rAapaHIMHUTE COAPKAHHU BO YJIEHOT 5
2.1. Ocnosu 3a nuuiysarse 00 cnobooa (unen 5 cmag 1)

[Ipudakajku ja onpenendara neka ciobogara He € aliCOTyTHA U JJO3BOJICHO € HEj3UHOTO
OrpaHU4yBambE BO, CO 3aKOH TOUYHO YTBPJACHHU YCIOBH, WICHOT 5 BO CTaBOT | r'M mpeaBuIyBa
HCKITy4OLMTE KOTa OrpaHUIyBab-ETO Ha cl1000/1aTa € 103BOJICHO, OJJHOCHO MTOCTOU ITPAaBEH
OCHOB 3a HEj3MHOTO OTpaHnyyBambe. YIeHoT 5 ce oHecyBa Ha CUTE JIMILYBamba of ¢1000/1a Ha
noeuHLM Oe3 ories] Ha HUBHOTO CBOjcTBO MK craryc. On ogmykure Ha ECUIT npousnerysa
JIeKa CO el Jja e YTBPAM Jald UMAJIo JIMIITYBamke Of CI000/a, MOjJ0BHATa TOYKa MOpa
na Ouze cnenuduyHaTa cuTyalyja Ha MOSAMHELOT U MOpPa J1a ce BOAM CMETKa 3a Iiefia
HHU3a (HaKTOPHU KAKO LITO CE: BUJIOT, BpEMETPACHETO, €(EKTH U HAUMHOT Ha CIIPOBELyBaHE
Ha MepKara Kako ¥ HEj3MHUOT MHTEH3HUTET, O0IHLMTE HAa (U3NUKA IPUHYJA U COLMjaIHa
u30MpaHoct.”® BaxeH (Gaktop e 1a ce 3eMe MPeABUI U KOHTEKCTOT BO KOj € U3peucHa
MepKara 3a JIMIIyBambe o1 ciaoboxa.’

33 Witold Litwa v. Poland, Application no. 26629/95, Judgment, 4 April 2000; Guzzardi v. Italy, Judgment of 6 November
1980, Series A no. 39, p. 33, § 92; Nielsen v. Denmark, Judgment of 28 November 1988, Series A no. 144, p. 24, § 67; and
H.M. v. Switzerland, no. 39187/98, § 42, ECHR 2002-1I

3* Austin and others v. UK, Applications nos. 39692/09, 40713/09 and 41008/09, Judgment, 15 March 2012.
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[IITo ce omHecyBa A0 CUTYpHOCTA Ha JIMYHOCTA Taa Tpeba J1a ce TOJNKyBa KaKo 3alITHTa Of
apOUTPEPHO arceme UM NPUTBOPAE KOTa MPEe3eMEHNTE AejCTBUja ja MaHU(ecTupaar
BOJIjaTa 3a MPOTEPYBabe OHOCHO JIETIOPTAL]ja MM NCYE3HYBahE Ha yarceHo Juie. >
ECUII ocobeno BHMMaHuE NMOCBETYBA Ha MPALAkETO JajlH JHMIIYBambeTo 01 cio0ona
U MIPUTBOPOT OMJIe 3aCHOBAHM HA JIOBOJIHO OOjEKTUBHU €JIEMEHTH KOU O TO orpasiaie
Pa3yMHOTO COMHEHHE JieKa CIIOpHUTE (PaKTH HABUCTUHA ce ciayuywie. Bo mpakTuka Ha
ECUII nonrorogumen erabnupan ctas Ha CyzoT € ieKa “pa3yMHO COMHEBambE  BO CMHUCIIA
Ha uiieH 5 craB 1 (B) oq EKYII e nexa KpuBUYHOTO /1€710 OMIIO CTOPEHO, PETIOCTaByBa
MOCTOeHE Ha (PaKkTH WM HH(POPMAITUU KO OM 3a7J0BOJIMIIE 00jeKTUBEH HAOJbYIyBad AeKa
JIMIETO HajBEPOjaTHO IO CTOPHIIO KPUBHYHO JIEIIO IITO My ce cTaBa Ha ToBap*®. Co apyru
300pOBH, aKO JIMILIYBAKETO O CI1000a HE MOXKE J]a CE OLIEHU KaKO 3aKOHCKO JIMILYBaHe
o[ 1000712 KO€ € 3aCHOBaHO BP3 Pa3yMHO COMHEHHE 3a CTOPEHO KPUBUYHO AEJI0 IIOCTOU
noBpena Ha cTaBoT 1 Ha uineHot 5 ox EKUIL.

Bo pamkuTe Ha NMIIyBameTo 0J cio0oja craraar arncemeTo U 3aJPKYBaHETO BO
MOJIUIMCKATA CTaHMIIA, 1A IyPH U CITyYaH Kora Ha JIMIETO My € HAMETHATO J1a BepyBa JeKa
¢ 00Bp3aHO J1a OCTaHe Ha MECTOTO KaJIe LITO € 3allPeHO Ha YJIHIIA Ol CTPaHa Ha MOoJIUIHjaTa
CO IIeJT ITPe3eMarbe Ha JIjCTBUE MOBP3aHO CO MPETPEC, HCIHUTYBAabE, KOra My C€ CTaBEHH
JIMCUIM KaKo U KOTa JIMIETO OWIIO 33/Ip)KaHO BO LICHTap 3a OTpPE3HyBame. 3arydara Ha
coboj1aTa BO CMHUCIIA Ha WICHOT 5 MOXE J1a COIPIKH 00jeKTUBCH U Cy0jeKTHBCH €JIEMEHT.
OO0jeKTUBHUOT SJIEMEHT CE OTHECYBa Ha 33/Ip)KyBarbe Ha JIMLIETO BO OIPE/ICIICH OTPaHUYCH
MPOCTOP CO ONPEACICHO BPEMETPaCHE CO IITO My C€ OrpaHudyBa (pu3HdKaTa ciodona aa
T'0 HAIyWTH POCTOPOT.

[IpuTBOpameTo € efeH o] OOIHITUTE Ha JUITYBAmETO 071 CII000/a KOTa JIUIETO € 3aAP)KaHo BO
WHCTHUTYIMja HAMEHETa 3a U3PIKyBarkbe IMPUTBOP MIIH 3aTBOPCKa KasHa. Ho, 3a1pKyBameTo
MOXKE Jla C€ OCTBapH BO PA3IUIHU (POPMHU BO 3aBHCHOCT O] MPABHUTE CTAHIAPAHN HO U
MIpaKTUKaTa OMHOCHO MOKHOCTHTE CO KOM pacrtofiara ap»kasata. Criopen omrykute Ha ECUIT
HECTIOPHO € JieKa ¥ KyKHHOT TIPUTBOP cIara BO paMKHTE Ha JUITYBamkeTo Ha crobomara.™

OcHoBuTe 3a JIMIITYBAWKHE O cno6oz[a IITO BO I10JI3a HA jaBHI/IOT HUHTEPECC I' JO3BOJIYBa
YJIICHOT 5, 110 1IpaBUJIO, Tpe6a Ja €€ TOJIKyBaaT pECTPUKTHUBHO.

Wmajku ro npeBu cTaTycoT Ha Jenara (Jmua 1o 18 ronuau ciopen Konsennujara 3a mpasa
HAa JICTETO) WICHOT 5 U3PEYHO OBO30OMOXKYBA JIa C€ OTPAHUYH CJI000/1aTa Ha MaJIOJICTHHUK,
HO caMo BO CJIy4yaj Kora oBaa MepKa MMa 3a IIeJl BOCIIUTYBambe M0 Ha/l30p MU 3apaju
NpUBeIyBambE Mpell HauIexkHa cyacka BiacT. Co men Ja ce 00e30enu eqyKkaTuBeH Haa30p
KaKO METOJI 3a CIIPaBYBaib€ CO MAJIOJETHUYUKATA JCIUKBCHIIN]a, ApyKaBara ¢ J0JKHA J1a
00e30e/11 COO/IBETHU WHCTUTYIIMOHAIHH KallalluTeTH KO T MCIIOJIHyBaar Oapamara 3a
0e30e/IHOCT 1 OCTBapyBamke HAa 00Pa30BHU NOTPEOU, CO 1IeJI THE Jia I'M 33/I10BOJIaT Oaparmara
o wieH 5, cras 1 (1).%°

33 Bozano v. France, Application no. 9990/82, Judgment, 18 December 1986; Kurt v. Turkey, 15/1997/799/1002, Judgment,
25 May 1998.

¢ Wtoch v. Poland, Application no. 27785/95, §§ 108 and 109, ECHR 2000-XI.

37 Storck v. Germany, Application no. 61603/00, Judgment, 16 June 2005.

¥ N.C. v Italy, Application no. 24952/94, Judgement 18 December 2002.

3% Case of D.G. v. Ireland, Application no. 39474/98, Judgment, 16 May 2002.
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OcHoBara 3a OrpaHH4yBame Ha pU3HUKara cio0oa Ha MOEANHELOT CO MPUTBOPABE aKo
BaKBaTa MepKa nMa 3a 11eJ1 ]a Ce CIIPEUH IIUPEHhe Ha HEeKoja 3apa3Ha O0JIeCT, ako CTaHyBa
300p 3a MEHTaJHO OOJHM JIMILA, 3aBUCHULIN OJ] AJKOXOJI, APOT'H WM CKUTHULM MOXE Ja
ce HaMeTHE Kako OIpaBjaHa caMoO aKo IOCTOjaT JOKa3M 3a MOCTOCHETO HAa MEHTaIHaTa
OornecT unjaluTo npuponaa Tpeda 1a ouae Taka MITO HAMETHYBa IOTpeda 0/ 3a10JIKUTEITHO
MHCTUTYLHOHAIHO JIeKyBambe.

Opn ocoOeHo 3HaYeHe, 3a NPEAMETOT Ha 0Baa AHalM3a, € 3alUTHTaTa IITO € IpeiBUACHA
BO TOYKa (B) O CTAaBOT 1 Ha WIEHOT 5 cropes Koja € J03BOJIEHO 3aKOHCKO JINIIYBambe 0]
c10001a Ha OCOMHHUYEHO JIMIE OJHOCHO MPUTBOPAE HA JIMIE 332 KOE MOCTOU Pa3yMHO
COMHEBamE JieKa T0a JIULE CTOpUIIo KpuBHYHO Aeno. Crnopen ECUII pasymMHOTO cCOMHEBambe
He Tpeba J1a ce MOBP3yBa CO MOIOLHEKHO MOAHECYBakhe Ha 0OBHHEHHE®!, HUTY CO TIOCTOCHHE
JIOBOJIHO JIOKa3M 3a CTOPEHOTO JeJI0 BO MOMEHTOT Ha JIMIIYBaETO Off ci1o0oaa, HO HE
MOJKE J]a C€ ONPaBAA CaMO CO BEPYBamE JI€Ka COMHEHUETO € pa3yMHO. JIMITyBameTo O
ci1000/1a MOYKe J1a MMa 3a LT IPOJOIDKYBambe/ yHAIPEAyBabe HA KPUBIYHATA NCTpara NpeKy
MOTBPAYBambe WK OT(piame Ha Pa3yMHOTO COMHEBAILE IITO TOCTOETIO BO MOMEHTOT Ha
JHIIyBambe 0] codoa.*

PazymHOCTa Cce cdaka Kako MOCTOeHE PaKTH U OKOJIHOCTH KOH C€ JJOBOJIHU Ja IO yoemar
00jeKTUBHHOT HaOJbyIyBay Ja BepyBa JI€Ka JHUIIETO IO CTOPUIIO KPUBHYHOTO J1e10% a
MMOCTOEHETO Ha (DAaKTUTE U OKOITHOCTUTE 3aBUCAT Of] OKOJTHOCTUTE Ha CAMHUOT CIIy4aj U Ce
(hakTHUKO Mpalame Koe ce eHN IT0CEOHO BO CEKOj OAJIENICH CIIy4aj.

HcnutyBame 1 o1ieHa Ha 3aKOHUTOCTA Ha JIMIITYBAmbETO Off 100018 c€ UMAHEHTHO [TOBP3aHH
CO TapaHIMMTE Of YICHOT 5 U cO omie Ha (DaKTOT IITO BO PEUMCH CEKOja ajliHeja Of
cTaBOT | ymaTyBa Ha CO 3aKOH YTBPACHU/NIPONHILIAHN/3arapaHTUPAHU YCIOBU OIXHOCHO
3aKOHCKa MOCTAlKa 3a OrpaHuuYyBame Ha ciio0oaara u 6e30enHocTa. 3a 1a Oujie 3aKOHUTO
JIHILIYBambETO 07 c10001a Mopa Aa Ouje MOYUTYBaHO U IPaBUIHO IPUMEHYBAaHO Ka3HEHOTO
MPOLIECHO 3aKOHOJABCTBO KaJIe IITO CE MPOMHUILIAHA OCHOBHUTE U IIOCTAIKATA 3a JIUILYBahe
o7 ciobona. 3aKOHUTOCTA € TIOBP3aHa CO BIAACEHETO Ha IPABOTO U IPaBHATa CUTYPHOCT.

Orrtyka, ECUII cexoram ke Hajae Jeka HE € MUCIOJHET YCJIOBOT 3a 3aKOHUTOCT BO
JIMLIYBAKBETO O €1000/1a aKO JJOMAITHUTE CYOBH HE TO OYUTYBAJIE JOMALIHOTO IPAaBO KAKO
Ha IPUMeEP, BO CIIy4aj Kora IPUTBOPEHNUOT OCTAHAJI BO IIPUTBOP CIIPOTUBHO HA JJOHECEHAaTa
CyJ/ICKa OJTyKa 3a HETOBO 0CII000/1yBambe,* Kora € MpeuekopeHO MaKCHMATHOTO TIPEIBHUACHO
BpEMETpackhe Ha MPUTBOPOT BO JOMAIITHOTO MPaBo."

% Winterwerp v. the Netherlands, 24 October 1979, § 39, Series A no. 33; Johnson v. the United Kingdom, 24 October 1997,
§ 58, Reports of Judgments and Decisions 1997-VII; Shtukaturov v. Russia, no. 44009/05, § 114, 27 March 2008.

! Gusinskiy v. Russia, Application no. 70276/01, Judgment, 19 May 2004.

%2 Brogan and others v. UK, Application no. 11209/84; 11234/84; 11266/84; 11386/85, Judgment, 29 November 1988.

% Fox, Campbell and Hartley v. The United Kingdom, Application no. 12244/86; 12245/86; 12383/86, Judgment, 30
August 1990.

o Assanidze v. Georgia, Application no. 71503/01, Judgment, 8 April 2004.

9 K.-F. v. Germany, 144/1996/765/962, Judgment, 27 November 1997.
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2.2. lIpuyunu 3a nuuiysarse 00 cno6ooa u 3a npumeop (uien 5 cmag 2)

Cnopen ECUII, ctaBoT 2 0/ WICHOT 5 TM CONPIKH OCHOBHUTE TapaHINK JeKa KOe OUIIo
JIMILIE JTUIIEHO off c1oboaa Tpeda 1a 3Hae 301ITO € JIMIIEHO 01 ¢JI000/1a MIPH IITO C€ BaKHU
TPHU aCIEKTH:

- IITO K€ My C€ COOMNIITH Ha JIMILEHUOT 0] c100oa,
- Toa jJa ce cTopu 0e3 ojIarame u
- COOIIITYBakETO J1a OMJIC Ha ja3WK IITO JIMIIETO TO pa3oupa.

ComacHo oBHe ope0H, CEKOe JIUIIE JTUILIEHO 01 cI0001a MOpa BeJHAL J1a O1/Ie U3BECTEHO,
Ha eTHOCTaBEeH, HETEXHUYKH ja3HK KOj TOj MOXKE J1a To paz0epe, 3a OCHOBHUTE MIPABHU U
(haKTUUKU OCHOBHU 3a HETOBOTO JIMIIYBamke 07 1000/, 3a 1a Ousie BO MOXKHOCT, JOKOJIKY
OLICHU 3a TOTPEOHO, Ja MoHece Xkajtba co koja ke ja OCIIOpH 3aKOHUTOCTA Ha JIUITYBAKETO
oz cnobona.®® bapameTo BeqHAII Jla Ce COOMIITAT NIPUYUHUTE CE CMETa 33 UCIIOIHETO
cnopen EKYII ako Toa Ouie cTOpeHO BO TEKOT Ha MCIIMTYBAKETO BO MOJHUIIMCKA CTAaHHULA
BEJ[HALI [0 JIMIIYBakETO 0f c10001a.

Boenno, npousnerysa aeka He ce 6apa NoceOeH HaYMH Ha COOMNILITYBAE HA IPABHUTE U
(hakTHUKUTE IPUUUHH 32 JIUIIYBamkbe Of] CI000/1a ILITO 0CTaBa cl1000/1a IOMAIITHUTE BIACTH
Jla OLIEHAaT KOj HAuMH Ke ro 0A0epar 3a COOIBETEH BO JJOMAIIIHOTO 3aKOHOABCTBO. BaxHo
€ jJa3UKOT Ha KOj C€ COOMIITYyBaaT MPUYMHUTE Aa Ouje pa3OUpIUB 3a IULETO JUIIEHO
of cioboaa, MpH WITO TOMAIIHUTE BIACTH HE ce 0OBpP3aHU Ja TM COOMNILTAT MPHYUHHUTE
Ha MajuYMHHUOT ja3uK Ha JIMIETO JMIIEHO of ci1oboaa. [IpuunHuTE 32 IMITYBamkETO 0]
cioboza Moxke Ja ce 00e30ean I ke CTaHe OUUITIe[]HA BO NEPHO] IIOCIE alCEeHETo, Ha
COCITyIIIyBamba WK HCHPAIIYBambe.

2.3. [Ipumeoparve u cyoerse 60 pazymen pok (uien 5 cmae 3)

Co men aa ce onderHe Kakpa Ouio apOMTPEPHOCT MPH JIMIITYBAKETO O] ClI000/1a, CTABOT
3 Ha wieHot 5 Tpeba za ce chaTu Bo Kopesaiuja co Toukara (B) Oj CTaBOT 1 Ha 4JIeHOT 5,
OJIHOCHO JieKa 3ae/IHO YnHaT LenrHa.®” BakBoTo corienyBame mpou3sierysa oj1 (JakToT ITo
BO CTaBOT | ¢ MpeBUICH HCKITYUOKOT KOTa BO MOJ13a Ha JABHUOT HHTEPEC €HO JIUIIE MOXKE
na OuJie JUIICHO Of] CJI000/1a MIM IPUTBOPEHO, a CTABOT 3 MPEIBHUIYBA JIeKa YallCeHUOT
OZIHOCHO ITPUTBOPEHUOT MOpa Jia Oujie U3BECH Npel CyArja U 1a MMa MPaBo Ha CYICHE
BO Pa3yMEH POK WJIM Ha MyIITambe Ha cI000/1a BO TEKOT Ha CyJCKaTa MOCTaIKa.

M xora npuTBOPOT € OIpaBJaH, MOKE J1a HOCTOM MOBPeJa Ha CTaBOT 3 O WICHOT 5 aKo
NPUTBOPOT OWIE IPOIOIKYBAH TIOBEKE MaTH U TO HAAMUHE Pa3yMHOTO BpEMETPaCe MOpaan
MPUYMHN Ha HEKYPHO BOJACHA MOCTANKa U HECOOJIBETHO MOCTANyBamke Ha JOMALTHUTE
NpaBOCYIHH OpraHu.“®

% Fox, Campbell and Hartley v. The United Kingdom, Application no. 12244/86; 12245/86; 12383/86, Judgment, 30
August 1990.

7 Assanidze v. Georgia, Application no. 71503/01, Judgment, 8 April 2004.

% Tomasi v. France, Application no. 12850/87, Judgment, 27 August 1992.
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[Ipudakajku ro craBoT Aeka NPHUTBOPCKUTE NpeaMeTH Tpeba na ce paboTar co
0co0eH NpHOpUTET O cTpaHa Ha gomamHuTe Biactd, ECYUII mpu oumenara Ha
TPaeHETO HA MocTankara Bo cmucia Ha uieHoT 6 og EKYII, kako mepuoa Ha Tpaewe
Ha MOCTANyBamkEeTO I'o 3eMa BPEMETO O]l MOMEHTOT KOra aluIMKaHTOT OWJI yarceH
JI0 JICHOT KOra € MOJHECEHO OOBHHEHHETO,* OAHOCHO BPEMETO IITO M3MHHAJIO O
MOMEHTOT KOTa aruIMKaHTOT OHJI yarceH 0 JOHeCyBame Ha MpBoCTeneHaTa npecyaa.’’

Cyznckara KOHTpOJIa Ha JejCTBHjaTa Ha IMOJIMLKjaTa CO KOM C€ 3aJupa BO OCHOBHHUTE
WHAVBUAYATHU IpaBa Ha MOEIMHELOT € CYIITHHCKA KapaKTepUCTHUKA Ha rapaHiujaTa
coap:kaHa BO OBOj CTaB Ha 4eHOT 5. OmnpaBraHoCcTa Ha Cy[CKaTa KOHTPOJIa € BO KOHTEKCT
Ha BJIQICCH-ETO Ha NIPABOTO U Tpeba Ja ce caTh Kako HAIJIEKHOCT KOja CIIYXKH 3a J1a Ce
00e30e1 e(eKTUBHA 3aIUTUTHA MEPKA IPOTHB €BEHTYAIHH 3JI0yIOTPEOH Ha OBJIACTyBambara
Ha MOJUIHCKUTE CITY>KOCHHUIIH.

CynckaTta KOHTpoJia Ha MPUTBOPOT MOpa Ja Oujie aBTOMAaTcKa U HE MOKE Jja 3aBUCH Off
MOTHECEHO Oapame 0/ CTpaHa Ha 3ap)KaHoTo Juie.’!

Bo onHOC Ha Bropara peueHu1a o1 CTaBoT 3 Koja MPEABUAYBA JeKa MyLITalkEeTo Ha clI000a
Ha JIMLETO JIMIIEHO O[] cJI000/1a MOXKE J1a CE YCIIOBHU CO J1aBae rapaHiiija JieKa Toa JULE
Ke ce I0jaBu Ha CyAeHeTo, cropel npeueaeHTHoTo npaso Ha ECUIL, nmocrojar uyetupu
npruaTIvBY IPUYHMHY 32 OAOMBAKHE HAa rapaHIMjaTa U 33 MOBEKEKPATHO MPOIOKYBAE
Ha NIPUTBOPAETO:

®  DU3HKOT JieKa OOBHHETHOT HeMa Jia yCIiee Jia Ce M0jaBU Ha CYICHETO,
PH3HKOT JeKa OOBMHETHOT, aKO € MYILITEH Ha clI000Aa, Ke Ipe3eMar akiuja 3a aa
IO CIIPeyH CIPOBEIYBAKETO Ha MpaBara,

®  DU3HKOT JieKa Ke CTOPH HOBU KPHBUYHH Jiena,’
PH3HKOT JieKa Ke IpeI3BHKa HapyIlyBambe Ha JaBHUOT pea.”

2.4. Oyena na 3aKOHUMOCMA HA TUWLYBAHEMO 00 C10000a (uieHn 5 cmas 4)

CraBot 4 Ha 4eHOT 5 00e30enyBa habeas corpus OAHOCHO MPAaBO HA MPUTBOPEHUTE JINLA
na Gapaart cyzcka OlleHa Ha JIMIIYBAamkeTO o7 ¢1000/ja BO CMHCIIAa HA HErOBaTa 3aKOHUTOCT
n ocHOBaHOCT. IloTpeOHO € HoMalIHUTe 3aKOHU Jja IPEABUAAT NIPABHO CPEICTBO KOE €
JOCTAIHO U e(pMKACHO 32 HPUTBOPEHOTO JIMLIE ]a MOXKE J1a 0apa HCTIUTYBAbE Ha 3aKOHUTOCTA
Ha JIMIIYBAaKkETO 0f cI000za.

% Fox, Campbell and Hartley v. the United Kingdom, 30 August 1990, § 40, Series A no. 182.

7 Wembhoff v. Germany, Application no 2122/64, Judgment, 27 June 1968.

"I Varga v. Romania, Application No: 73957/01, Judgment, 01 April 2008; Viorel Burzo v. Romania, Application No.,
75109/01, Judgment, 30 June 2009.

2 Stogmiiller v. Austria, Judgment of 10 November 1969, Series A no. 9, § 15.

3 Wembhoff v. Germany, Judgment of 27 June 1968, Series A no. 7, pp. 24-25, § 12.

™ Matznetter v. Austria, Judgment of 10 November 1969, Series A no. 10, § 9.

5 Letellier v. France, Judgment of 26 June 1991, Series A no. 207, § 51.
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OrneHara Ha 3aKOHUTOCTa Tpeba /1a ja BPIIM HE3aBUCEH W HETIPHCTPACEH CY/I KOj € TOIDKEH Toa
Jla TO CTOPH BO HajKyC MOJKEH POK. 3a J1a ce 33/I0BOJIaT Oaparmara 3a MpaBUIHO ITOCTAITYBakhe
noTpeOHO € OlleHATa Ha 3aKOHUTOCTA J]a Ce HaJIOBP3¢ Ha pachpana Ha Koja MPUCYCTBYBAAT
3acerHarute cTpaHku. Ha 0Boj HAYMH ce OBO3MOXKYBA YCHO U KOHTPATUKTOPHO MOCTAIYBAE
KO€ MPETXOU Ha JIOHECYBAKETO OJTyKa BO OJIHOC HA 3aKOHUTOCTA HA JIUIIYBAHETO O
cinoboxa.

Unen 5 craB 4 e IpBO M OCHOBHA TapaHIfja 3a MPaBUYHA [TOCTAIKA 33 MPEHCITUTYBAbE
Ha 3aKOHMTOCTA Ha JIMIIYBamkETO Of ciIo0o1a u 6apa ycHa pacnpaBa BO KOHTEKCT Ha
KOHTPaJUKTOPHA ITOCTANKa CO IMPAaBHO 3acCTallyBambe U MOXXKHOCTA 32 IOBUKYBAambe U
cociylryBame Ha ceegonn. [Ipakrukara Ha ECUII nokacyBa Jieka BO ONpeNieeHN caydyan
MOJKe Jja OHMze Off CYIITHHCKO 3HAuCH-E 3a MPaBUYHOCTA Ha MOCTANKHUTE OaparesoT aa
MPUCYCTBYBA Ha yCHA paciipasa (Ha mpuMep, Kora Tpeda /1a ce OLeHAT KapaKTePUCTHKHUTE
KOU Ce OJJHEeCYBaaT Ha JJMYHOCTA Ha allJIMKaHTOT, HUBOTO HAa 3pEJIOCTa U CUTYPHOCTA LITO
Cce OJ1 3HauCHe MPH OTYYyBaKETO 33 TOA TAJIK U BO KOja Mepa € JIMIETO OMacHo).’®

ECUII 3a3en craB neka wieHoT 6 ox EKYII ce npumeHyBa 1 Bp3 MOCTANKH KOU CE OTHECYBAaT
Ha MCIHUTYBabE HAa 3aKOHUTOCTA Ha JIMIIYBambeTo of ciaodona. imeno, Bo ciaydajot Aerts
v. Belgium, mocton ogHOC 1MOMery CTaBOT 4 ox WiIeHOT 5 u wieHoT 6 craB 1. Bo oBoj
CIIy4aj KaJie IITO HaKo HE € BO MPallabe KPUBUYHO TOHEH-E, PE3YATATOT OJl IOCTAIIKaTa €
O[UTyYyBauKa 3a rpalaHCKUTE MpaBa, [1a CO OnIeA Ha (PAaKTOT JeKa CIIOPOT C€ OJHECYBAJ
Ha 3aKOHUTOCTA Ha JIMIYBAKETO O cJI000/1a, a MPaBOTO Ha ¢1000/a crara BO paMKHUTE Ha
rparaHCcKHUTe MpaBa, OBOj Ciy4aj crara Bo ondaroT Ha wieHOT 6 ctaBot 1.7

ECUII ykaxxyBa Ha MOXKEH PU3HMK OJf KOH(IIHMKT Ha CTAaBOT 4 O WICHOT 5 U WICHOT 6 01
EKUII, Oupejku orieHara Ha 3aKOHUTOCTA OJT CTaBOT 4 BOOOMUYaeHO He Oapa jaBHa pacrpana,
a jaBHA M KOHTPaIUKTOPHA paclipaBa € IperycioB 3a IPaBUYHA TOCTAIIKA CIIOPE]] WICHOT
6 og EKYII. ECUYII 3a3en craB aexa e nmorpedno wieHosure ox EKYII na ce tonmkyBaar
BO XapMOHH]ja 1 Jieka 5 ctaB 4 Tpeba ma ce catu kako lex specialis BO OMHOC Ha YICHOT
6 ox EKUII co orireq Ha GakToOT MITO YiieH 5 cTaB 4 COAPKU CIEUPUIHHN TPOIIEyPATHA
rapaHiMy 32 NpallambaTa Ha JIMITYBabe 0f] CI000/1a, KOU Ce Pa3InKyBaaT Of MPOLEAYPaIHH
rapaHiiy Ha YWICHOT 6.7

Hako He e cexoram HEONMXOIHO IOCTalKaTa Of YJICHOT 5 cTaB 4 aa r'm MMa HUCTUTE
rapaHIuy Kako OHWE KoM T 0apa wieHoT 6 craB 1 og EKYII Bo omHOC Ha KpUBHYHUTE
WM TparaHCKUTE MOCTANKH, TOCTANKAaTa 32 OlleHa Ha 3aKOHUTOCTA MOpPa J1a UMa CYICKH
KapakTep U Ja T'M 00e30eayBa rapaHIIMUTE KOW OArOBapaaT Ha BUAOT Ha JIMLIYBAHE O
cnobopa 3a Koj ctaHyBa 300p BO KOHKpeTHHOT ciy4aj. Cenak, ECUII e kateropuden neka
BO CJIy4aj KOra IMPUTBOPOT Ha €IHO JIMLE BJIEryBa BO ondaror Ha wieHoT 5 cras 1 (B),
nOTpeOHO € OIpXKyBame Ha pacnpasa’” U MOTPEOHO € J1a ce MOCBETH BHUMaHHE, inter
alia, Ha Toa Aa e 3a0eJIeKUTETTHO JIeKa MpaBaaTa ce CIPOBEAyBa MPaBUYHO, KAKO M Ha

¢ Letellier v. France, Judgment of 26 June 1991, Series A no. 207, § 51.

7 Aerts v. Belgium, 61/1997/845/1051, Judgment, 30 July 1998.

8 Reinprecht v. Austria, Application no. 67175/01, Judgment, 15 November 2005.

" Assenov and Others v. Bulgaria, 28 okromspu 1998, § 162, Reports of Judgments and Decisions 1998-VIII.
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3rojieMeHaTa CeH3UTUBHOCT Ha jJaBHOCTA BO OJHOC Ha MPaBUYHOTO CIIPOBEIyBame Ha
npasnaara.’’ Boeqno, ECUII ykaxyBa feka CynoT KOj OCTAITyBa I10 %anba MpOTHB OTyKa
3a IPUTBOP Mopa J1a 'u 00e30e1u rapaHIMUTE Ha elHa Cy/IcKa TocTanka. [locrankara mopa
Ja Ouje KOHpaJUKTOpHA U CEeKOorall Mopa Aa 00e30e1u “elHaKBOCT Ha OpysKjara’ momery
CTpPaHKHUTE, OOBHHUTEIIOT U JIUIETO BO IPHUTBOP."!

2.5 Haoomecm na wumema 3a He3akoHumo auuiygare 00 c10600a
(unen 5 cmag 5)

OBa e exuHcTBeHa oapenda on EKYII koja u3peuyHo nmpeaBuayBa JeKa JOMALIHUTE
3aKOHOZABLM Tpeda Aa MPEABUAAT MOKHOCT 3a HaJIOMECT Ha IITeTa 3apajiy IOBPE/ia Ha HEKoja
onpenda ox EKYII, pu mto toManiHuOT 3aKOHOAABEI] MOXKeE JIa TIPEIBUIM KaKO IPETyCIOB
JUIIETO Aa MOAHECEe JI0Ka3 3a IITeTara IITO ja MPeTPIIEio O JHUIIYBambeTo of ci1odona
Ipes Ja OUTydH 3a HaJOoMeCTOKOT. HajoMecTokoT Moske 1a Ouze moBp3aH co MpeTpreHa
MarepujanaHa Wik HemarepujaiHa mreta. Jlornuen e 3axkimydyokor Ha ECUII neka crarycor
Ha ‘““KpTBa” MOXE J1a TOCTOM KOTa He TIOCTOH IITETa, HO HE MOXeE J1a ce 300pyBa 3a OCHOB 3a
“HajzioMecT”, BO CIIy4auTe KaJie IITO He MOCTOM MaTeprjaliHa Uil HeMareprjanHa mrera.®

Bo ongHoC Ha ncuprneHocTa Ha CUTE IPaBHHU JICKOBH, CE IIOCTaByBa MPaIlambeTo 1ald MOpa
pBO Ja ce Oapa HaJOMECT Ha IITeTa Ipej JOMAIIHUTE TparaHCcKH Cy[JOBHU Ia I10T0A J1a
ce nocraBu amukanujara Bo Ctpa30Oyp, 301ITO BO CIPOTHBHOCT arjIMKanujara Tpeda
na ce onbue kako HemosBoneHa. ECUII narnacyBa feka npu mpuUMeHaTa Ha IPaBUIIOTO
3a UCKOPHUCTYBamkE Ha MIPABHUTE JIEKOBH MOpa Jia C€ BOAU I'PHIKa MOAEAHAKBO KaKO 3a
(aKToT AEKa UCTOTO € IPUMEHETO BO KOHTEKCT Ha 3aITUTAaTa HA YOBEKOBUTE MPaBa, TaKa
u Ha $aKToT AeKa Toa Tpeda Aa ce MpUMEHyBa cO U3BECHA 1032 Ha (uIeKCHOMIHOCT 1 0e3
nperepad Gopmanuzam.

Ennospemeno, ECUII cmeTa neka HCLpIEHOCTa HA JOMAIIHUTE MPAaBHU JIEKOBU HE €
ariCOIyTHA, HUTY MAaK MOXE Ja C€ MPUMEHYBa aBTOMAaTCKU TyKy CEKOTall BO KOHTEKCT
Ha OKOJIHOCTUTE Ha ciay4ajoT. [loToa mMopa na ucnuTa Jajidv, BO KOHTEKCT HAa CUTE
OKOJTHOCTH Ha CIIy4ajoT, >KaJIUTEJIOT CTOPUII CE IITO Pa3yMHO MOXKEJIO a CE€ OUEKYyBa Of
HEro BO CMHCJIa HA MCKOPHCTEHOCT HA JIOMAIIHHUTE MMPaBHHU JIeKoBU.** Bo 0BOj KOHTEKCT
ECUII 3a3en craB gexa of] aluIMKaHTOT, KOj HICKOPUCTUII IIPaBEeH JEK KOj OUUITICTHO €
eduKaceH U JOBOJICH, HE MOXKE J1a ce 0apa ja UCKOPUCTYBa OPYTH MPABHU JIEKOBU KOU
HCTO Taka OWJIe NOCTAlHU, HO HajBEPOjaTHO HE M MOYCIHEIIHU, U BO OBaa CMHUCIJIAa HE
€ MOTPeOHO aIIMKAaHTOT Ja MoJHEece U Oapame 3a HAAOMECT Ha IITeTa KOe UCTO Taka
MOJKEJIO Jia TO MOKPEHE MpalamkeTo 3a (He)3aKOHUTOCTA Ha JIMLIYBAakETO o7 ciiodoza.

8 Atanasov v. the former Yugoslav Republic of Macedonia, Application no. 22745/06, § 31, Judgment, 17 February 2011.
81 Nikolova v. Bulgaria, Application no.31195/96, § 58, ECHR 1999-II; Reinprecht v. Austria, Application no. 67175/01, §
31, ECHR 2005-XII; Mitreski v. the former Yugoslav Republic of Macedonia Application no. 11621/09, § 29, Judgement,
25 March 2010.

82 Wassink v. the Netherlands, Application no. 12535/86, Judgment, 27 September 1990.

8 Jasar v. the former Yugoslav Republic of Macedonia, Application no. 69908/01, Judgment, 19 January and 11 April 2006.
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IMMPUJIOT 4:
HenoyutryBame Ha rapanuuure o1 wieHot S oqn EKYII
BO npecynute Ha ECUII nporuB nopanemHnara jyrocjiopencka Pemmydiuka Makenonuja

TPAJYUE CTOJAHOBCKMU nporus
NMOpaHelIHATA jyrocioBeHcka Peny0auka Makengonuja
Armnukarnuja 0p. 1431/03; Ipecyna, 22 okromepu 2009 1.

OcHoB: moBpeaa Ha wieHoT 5 ctaB 1 (1) og EKYIIL

1. AnnmukanTot Tpajue CrojanoBcku, poaen 1973 1. Bo L tum, ce ooparnn no ECUIT
CO TBpACH:-E JieKa e moBpeaeH ctaBoT 1(xn) Ha wieHot 5 oq EKYII nopaan veroBoto
KOHTHHYUPAHO JP>KEHhe BO TICUXUjaTprcKa O0IHHIA (TToBeKe 0 6 TOMHU) IT0 OCHOB
Ha M3peueHa Mepka Ha 0e30eIHOCT “3aJ0JKUTENHO TICHXUjaTPUCKO JIEKYBambe U
YyBam€ BO 3/[paBCTBEHA yCTAHOBA OJ1 3aTBOPEH THIT™ 32 MMPETN3BUKYBambhE Ha “TeIlKa
TeJleCHa MoBpeaa‘ U “3arpo3yBarbe CO OACHO OpyAHE MPH TEMauKa WM KapaHua“
KaKo pe3ynTaT Ha IITO HACTaluiIa CMPT Kaj HalaJaHaTOTO JIHLE. ATUTMKAHTOT O
IJIYBOHEM U CO KOHCTaTHpaHa ‘‘Ojlara MEHTaJIHAa PeTapupaHoCT O] CTpaHa Ha
BEIITALMTE TICUXUjAaTPH, M1a TOPaJAN IITO OWII OLIEHET KAKO arpeCUBEH U OMAaceH 110
jaBHOCTa M COCETIAHUTE.

ITo 15 mecenn npectoj Bo aymeBHara Oonnuna “Heropiu™, nokTopute KOHCTaTHpaIe
JieKa cTaHyBa 300p 3a IyllieBHaA 3a0CTaHATOCT, ILITO € TpajHa cocToj0a 1 He MOKe 1
ce TpeTupa Kako 00JIecT, HO U Iopaan JOOPOTO OHECYBAhE Ha JKATHUTEIIOT, Oapae
OJ1 CYIIOT J1a ja M3MEHU MepKara Ha 0e30€HOCT 1 Jia ce MPOJIOIKH CO 3aA0JIKUTEITHO
JeKyBame Ha c1o60aa. Co BakBaTa KOHCTATalllja ce COTIACHII U jJaBHUOT OOBUHHUTET.
U cectpara Ha aryTMKaHTOT Mobapasa CyzoT Ja ja 3aMeHU Mepkara Ha 6e30e1HoCT 1
BO MPHJIOT Ha OapameTo 0CTaBMIIa ETUIIM]ja MOTNHIIaHa o Haxl 70 cenanu, BO Koja
YKa)KyBaJIe JIeKa )KaJTUTeJIOT HUKOTalll He OWIT OTlaceH, U Jieka Toj OWJI mpudareH Bo
cenoto. CyaoT ro ogOui 6apameTo Ha OOTHHUIATA TIOPAIN U3BECTYBALE O] TIOJIUIIH]a
JIeKa )KaJMTEIO0T HEKOJIKYIaTH CBOCBOJHO ja HAyIITal OOMHHUIIATA U TO TIOCETYBal
CeJIOTO, IITO O CTpaHa Ha CeJaHuTe OMJI0 CMETAHO 3a 3aKaHa U OMACHOCT.

Bo anpwuit 2003 ronuHa, 0113y 5 rOIWHY OJ1 IPECTOjOT Ha AIJIMKAHTOT BO JIyIlIEBHATA
0onHUIA, a CO el 3a HEroBO MOOP30 M MOePUKACHO pecolHjanu3upame U
peHHTErpHUpame, OOTHUIATa IIOBTOPHO MOHENa Oapame 0 cyAujaTa 3a 3aMeHa Ha
MepKara Ha 0e30eTHOCT mopaiu 100pu OHOCH CO MEPCOHATIOT U JPYTHUTE MAlUCHTH,
HEeHapyLIyBamke HA PEIOT, Oara Tepamnuja co JeKapcTBa. ATNTMKaHTOT 0w npedpieH
BO OTBOPEHO OJJIeJieHNe Ha OOTHMIaTa. JABHHOT OOBHHUTEIN I'0 MOIPKal MPEJIOroT
Ha Oomuuiara. Cyaujara To 0JJOMJI MPEIJIOrOT HA OOMHUIIATA TOPAIU MOJIUIIUCKU
u3BemTaj o7 okrompu 2003 rogrHa BO KOj, Mel'y JAPyroTo, € HaBEJICHO JieKa Kora
AITMKAHTOT ja HayIITHJ OOJTHHIIATa BO CEJIOTO HE ce 3a0eliekaHu Hamaau Miu
WCIIaJU U CEKOoTall OWJI IPUJIPYKYBaH OJ] TaTKO MY, HO CEIaK ce HaBeJIyBa JcKa
Kaj MECHOTO HacelleHHe MOCTOM CTPaB OJ] arpeCUBHOCTA Ha alUIMKAHTOT. JaBHUOT
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OOBHHUTEI ja MOAIPIKAN ¥ jKajmdaTa Ha aluIMKaHTOT CO Koja Toj Oapalr mpenaMeToT
Jla ce BPaTH Ha MOBTOPHO pa3rienyBame. AnenaioHuoT ¢y Bo IItum ja ox6un
xanbara co o0pa3IoKeHHe JIeKa ‘e MpelieBaHTEH MPETIOroT Ha OOIHHIIATa, OuIejKn
TOj HE TO 00BP3yBa CYIOT * 3aKTyUyBajK1 JIeKa allTAKAHTOT CAMOBOJIHO ja HAMYIITAIT
OOJTHHUIIATA HEKOJIKYTIATH U JIeKa MPETCTaByBa OMCAHOCT 3a OKOJIMHATA.

Bo HoemBpu 2008 ronuHa, OOTHHIIATA TOBTOPHO MOIHECYBA MPEIUIOT 3a TIPEOoIIeHa
Ha MepKaTa Ha 0e30eIHOCT MPOCIEACH CO MPEJIOT 3a OA3EMahe Ha JIeJI0BHATA
CIIOCOOHOCT M Ha3HauyBame Ha cTaparell. BakBHOT npeasior GomHuIaTa ro 3acHOBana
Ha ()aKTOT IITO AIUTMKAHTOT BO OJIM3Y e/lHa TOJMHA O]l OBOj MPEIOT, OMI 3a0JKEH
KaKO OJrOBOPEH 32 OAPXKYBamE U 32 XUI'MEHaTa Ha IBOPHOTO MECTO, YETHPH IaTh
O my1mTaH Ha T.H. ,,TEPAMCKO NPOOHO OTCYCTBO HAJBOP 0/ OOJIHUIIATA BO TPACHE
OJ1 IO €JIeH Mecell 10 ITO OMII0 KOHCTAaTHPaHO JieKa 3paBCTBeHaTa cocToj0a Ha
aIUTMKAHTOT Omiia cTaOWiIHa U He Oaparna nmocedeH Haa3op. Ha jaBHOTO poumiiTe
10 OCHOB Ha HOBHMOT IpeAJIor of OONHUIaTa, CyI0T HE yCIeal Ja Haj/ie COOABETHO
JM1e Koe OM ro mOCTaBUIIO 3a CTapaTesl Ha aljIMKaHTOT.

ANIMKaHTOT yKaXyBajl Ha Toa JeKa KOHTHUHYMPAHOTO APXKEHE BO OOIHMLIATA €
MIPOTUB3aKOHUTO OWJEjKH MPBOCTENEHUOT CyI W amesaunoHHoT cya Bo Lltun
MOTPELIHO TH TEMeJelie CBOUTE ONJIYKH Ha IMOJMLHCKUTE M3BELITAl HAMECTO
Ha CTaBOBHUTE Ha OOJHMIIATA, KAKO €AMHCTBEH PEJIEBAHTEH J0Ka3 [0 OAHOC Ha
MEHTaJHaTa cocToj0a Ha aruIMKaHToT. OBa JOTOJKY MOBEKE IITO AOKTOPUTE BO
JylieBHAaTa OOJHUIA KOHCTATHPAJIe IeKa HeJOCTATOLUTE Kaj allJIMKaHTOT Ce TPajHU
1 HE MOJKE HUTY J1a € 0J00paT HUTY U3JIEKyBaaT, 1a IOHATaMOLIHHOT MPECTOj Ha
aIJIMKaHTOT BO OOJTHMLATA CE OLIEHMII KaKo OECMHUCIIEH.

2. ECUII e yBepeH aeka 3apKyBambeTO Ha alUIMKaHTOT M UCIIOIHYBa KPUTEPIYMHUTE
3a “nmuIryBame Ha ciofomara“ Bo cmucia Ha wieHoT 5 craB 1(a) og EKYIIL.
Boenno, ECUII 3a0enexyBa geka 3aKOHUTOCTa Ha 33AP)KyBambETO IPENOCTaByBa
YCOITIACEHOT KaKo CO JIOMAITHOTO MPaBo, a UCTO TaKa, ¥ YCOTIIACEHOCT CO IEeTTUTE Ha
orpaHnYyBamarta 103BosieHu co wieHoT 5 on EKYIL (Winterwerp v.the Netherlands,
24 October 1979, § 39, Series A no. 33 and H.L. v. the United Kingdom, no. 45508/99,
§§ 114 and 115, ECHR 2004-1X). 3anp>XyBameTo Ha TIOEIMHEI] € MHOTY CepPHO3Ha
paboTa, ITo TOa € OTPaBIAHO CaAMO aKO JPYTHTE OMAJIKY TEITKH MEPKH OWie 3eMEHU
BO TIPE/IBH]I HO OWJIEe OIIEHETH KaKO HEOBOJHHM 3a 3allTUTa Ha MOSTUHEYHUOT WIIN
JaBHUOT MHTEpEC, IITO MOXE JIa HAJI0KYBa OJJHOCHATA IMYHOCT J1a Ouje 3aaprkaHa
(Witold Litwa v. Poland,no. 26629/95, § 78, ECHR 2000-111).

Crnopen ECUII, npeouenara Ha mepkara o1 2003 roguHa, BOOIIITO HE C€ OCBpPHAJIA
Ha ocyzaTta Ha armukaHToT of 1998, Tyky Ouya HacodeHa camMO KOH HeromaTa
IyIIeBHA COCTOj0a MO OJJHOC Ha jJaBHUOT UHTEPEC, JOKOJIKY TOj O OMII 0CII000/IeH.
ECUII cmeta nexa ox BpeMeTo Ha IpeolieHa Ha Mepkara Bo 2003 I, HeMa HUKaKBa
MIPUYMHCKA BPCKa MMOMEry MepKaTa IPUTBOP M OCylaTa Ha aljIMKaHToT. BoenHo,
ECUII Bp3 ocHOBa Ha BocTaHoBeHa npakTuka (Winterwerp v.the Netherlands, 24
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October 1979, § 39, Series A no. 33, Johnson v. the United Kingdom, 24 October
1997, § 58, Reports of Judgments and Decisions 1997-VII; Shtukaturov v.Russia,
no. 44009/05, § 114, 27 March 2008) notuptyBa Aeka € moTpeOHO KyMyJIaTUBHO J1a
OMJaT UCTIOTHETH MUHUMYM TPH YCIIOBH 32 3aKOHCKOTO 33AP)KyBambe Ha TOCAHHEIOT
Bp3 OCHOBa Ha MeHTaHa Oosect o wieH 5 cras 1 (1) og EKYII u Toa:
= MoOpa Ja [OCTOojaT pejeBaHTHH JOKa3W JieKa TOCTOM MEHTaIIHa O0JIeCT, 3a Koja
Oorect cranyBa 300p, BUCTHHCKAa MEHTalIHa OoJecT Mopa Jia Ouje yTBp/eHa O
CTpaHa Ha HaJUICKHHUTE BIACTH BP3 OCHOBA Ha 00jEKTUBHU METUITMHCKH HAOIH;
"  MeHTallHaTa 0OoJIECT Mopa Ja OujJe O] BHUJ WJIU CTEICH IITO Ke HaJ0XyBa
3aJIOJDKUTEITHO 33/IPKYBabE;
" BaNWJIHOCTA HA KOHTHHYHPAHOTO 3a/IPKyBambe MOPA J1a 3aBUCH O] TOCTOCHETO Ha
TaKBOTO HapyIIyBame, OAHOCHO OOJIECT.

ECUII ykaxxyBa Aeka BO OITyIyBameTO 3a TOA JAld MMOCIUHEI] Ou Tpedan ma
Ouie 3aap>KyBaH Kako JIMIE CO “MeHTaiHa 0oyiecT", HAaIlMOHAHUTE BIACTH MOpa
I1a oTIpefieNiaT ONpeAeIICHH MapTHHH 3a MPOIeHKa, OU/ejKu Tpe ¢ Ha HUB Tara
0o0BpcKara Jja TH MPOIIEHYBAaT TOKa3UTe KOW C€ Mpe/ HUB 3a KOHKPETEH CIIydaj
(Lubertiv. Italy, 23 February 1984, § 27, Series A no.75). bapameTo 3a KOHTHHYHpPaH
TICUXWjaTPUCKU HAZ30p CaMHUOT 1O cebe HE € OINpaBAyBame 3a KOHTHHYHPAHO
3aapxkyBame (Johnson, yumupan nonanpeo).

ECUII He e yOeneH Jieka JOMAIHUTE CYIOBH YTBPAMIIC JeKa MEHTaJIHATa 00JIeCT
HA YKAJINUTENOT OMiia OJ] TOj BUJ WM CTETEH IITO MPETIOCTaBYBa 3a0JKUTEITHO
3a/IpKyBabe WM JEKA BaJIUAHOCTA HA PEUICHUETO 32 3aIpKYBaE POU3IIENIA OJL
MOCTOCH-ETO Ha TakBaTa OonecT. OTTyKa, KOHTHHYHPAHOTO JAPKEHE Ha JKAIUTEIOT
BO OOJIHHUIIATA 3apajiv TOA € OUUIIICHO AUCIPOTIOPIUHATIHO CO HEroBaTa JylIeBHa
cocrtojba Bo Toa BpeMe.

ECUII exnornacHo ymepoun oexa nocmou nogpeda Ha 4ieHot 5 cras 1 (1) on
EKYIL.

JOBYE JIA30OPOCKM nporus
NMOpaHelIHATA jyrociaoBeHcka PenyOiauka Makegonuja
Armunkanuja 6p. 4922/04; Ipecyna, 8 oktomspu 2009r.
OcHOB: MOBpe/a Ha WIeHOT 5 cTaB 1 (B) M cTaB 2
noBpena Ha wieHoT 6 ctaB 1 og EKYII

1. AmmnkanTort, pomex 1973 . Bo Kudeso, TenedhoHckn OMiI IOBUKAH Ha Pa3roBOp
Bo YBK Ha 6 aBryct 2003 roguna. Mako armImKkaHTOT ONTOBOPIUI JeKa Ke JI0jIe BO
MOJIMITMCKA CTAHMIIA BO MTPUAPYKOa Ha aIBOKAT aKo 3a Toa 100ue MICMEHO Oaparbe ot
YBK, T0j co ycHa Hapen0a o1 BUCOK cITy>kOeHHUK Bo Ciry»k0ara 3a pa3y3HaBame O
JIMIIICH 0] cI000/1a O CTpaHa Ha TIOJIUIIMjaTa BO OJIM3MHA HA TPAHIMYHHUOT IPEMHH CO
Cpbwuja - Tabanogrie. Mako ycmean 7a HCKOHTAKTHPa CO CBOjOT aIBOKAT, OTKAKO O
TIp>KEeH BO MONUITNCKa ctanua ox 11.15 gacor Ha 6 aBryct mo 09.00 wacoT Ha 7 aBrycT
ni BKymHO 22 gaca. [1o 15 gaca moMuHATH BO TIOJUITMCKATA CTAHUIIA, AINTHKAHTOT
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MOTIHIIAJ 3aHCHUK CO KOj C€ OTKaXKaJl OJf CBOETO MPaBO Ha aJBOKAT (M IOKPA]
MPETXO/IHO jaCHO M3pa3eHara Bojlja 3a a/IBOKaT, K0oja Ha YyJIeH HaulH HCYe3Hasa 1o
JOJITOTPajHUOT MPECTO] BO MOJHULIMCKA CTAHUIA). 3a LIeJI0 BpeMe Ha HETOBUOT PECTO]
BO ITOJIMLIMCKATa CTAHUIIA HE CE BOAEI 3alMCHUK 32 HCIpanryBambeTo. CeKTopoT 3a
BHATpEIIHA KOHTPOJIa KOHCTATHPAJ JIeKa JIIIYBAKETO OMII0 BO COIIACHOT CO 3aKOH
(6e3 OpanuTen, Oe3 3aMCHUK) 0e3 AOTIOTHUTETHH 00pa3IoKeHu]a.

Ucrtnot nen xora 6w mymreH, 7 aBryct 2003 roguHa, alTMKaHTOT c€ 00paThi
710 HCTPAXKHUOT CyAMja cO Oapare 3a UCIHUTYBabE Ha 3aKOHUTOCTA HAa HETOBOTO
JuIyBame of cinodona. Toj TBpaes neka MpOTUB3aKOHNUTO OMJI JIUILEH 0f c1oboa,
nexa He Omi nHQOpMHpPaH 3a MPUYMHHUTE 33 HETOBOTO JIMIIYBAbE 0f] €1000/1a, 1eKa
HETOBHOT aJBOKAT OMJI CIIPEUEH Jla IPUCYCTBYBA HA HETOBOTO HCIPAIIyBAbE U ICKA
JIMLIYBamkETO 071 c100o0aa 610 u3BpIIeHo Oe3 cyncku Haior. [1o 17 meceun cyaujara
OZUTYYMJI ICKa allIMKAaHTOT OMJI JIMILIEH OJ] c7I000/1a BO COIVIACHOCT CO 3aKOHOT MOPAIN
COMHEHHE 3a TProBuja co opyKje. BakBaoTo pelieHne Ha UCTPaKHUOT Cyauja OuIIo
00’KaJIeHO J10 KPUBUYHHUOT COBET KOj BO POK 011 48 yaca JoHeI ojTyKa Aa ja oTdpau
xayibara co 0oOpa3nokeHHe AeKa JIMIIYBAKkETO Of1 CI10004a Ha aliIMKaHTOT OUII0
3aKOHUTO ¥ UMAJIO 3a LIeN Jja T0 UAEHTU(UKYBA, 1a TO IPOBEPU HETOBOTO AlNNOH 1
na codepe moTpedHN HHPOPMAIIUH.

AIUIMKaHTOT TBpACI JACKa HC OuJI MOKaHET O CTpaHa Ha UCTPAXXKHHUOT Cy,Z[I/Ija aa
MPE3CHTUPA APT'YMEHTHU BO CBOja 10J13a U A€Ka IMOCTOCIIC CBECIOIM KO MOXKECIIC Ia
IoCBEAOYAT 3a OKOJIHOCTHUTEC BO KOj OWJI TUIIEH on cn060;[a.

Brnagara ykaxkana jqexa aluiMKaHTOT HE TH MUCKOPUCTHI CUTe e(UKACHU JOMAIITHU
MIpaBHHU JIEKOBU OHJIejkH He TToHeN Oapame cortacHo oapenodute o 3KI1 3a Hanomect
Ha IIITeTa 32 HEOCHOBAHO JIMIITyBamke Of] c1o0o/a.

2. ECYII xoHcTatupan aeka 3aIp)KyBameTO Ha JKaJIUTENIOT BO IOJIMIHjaTa
pe3yNTHPAIO CO “NHITYBamke O]l CII000Ia™ BO COIIACHOCT CO wWieH 5 ctaB | on
EKYII, HO ocTanyBa npamameTo JaJii JIMLIYBabEeTo 0/ cI000Aa U IPUTBOPOT Ounite
3aCHOBAHM Ha JIOBOJIHO 00jEKTUBHM €JIEMEHTH KOMj Ou ro orpaszaie ‘“pa3yMHOTO
COMHeHHe" JieKa criopHuTe (pakTh HaBUCTHHA ce ciyuwe (Witold Litwa v. Poland,
n0.26629/95, § 46, ECHR 2000-111; Wioch v. Poland,no.27785/95, §§ 108 and 109,
ECHR 2000-XI).

ECUII e moxe Ja KOHCTAaTupa 30LITO AllNIMKAHTOT oun Ioa COMHCHHUE JICKa oun
BMCIIIaH BO M3BPIIYBak€ HA KPUBUYHO [CJIO. HaI_II/IOHaJ'IHI/ITe CYACKH OpraHu HE
JO0CTaBHJIC HUKAaKBa I/IH(I)OpMaI_II/Ija BO BpCKa CO HABOAHOTO KPUBUYHO ACJIO HUTY
AOKa3u BO NOAAPIIKA HAa TAKBaTa BMCIIAHOCT. Tue CANHCTBCHO KOHCTATUpPAJIC ICKa
HaBOAWUTEC OUUITICAHO CTaHAJI€C HCOCHOBAHHU U ICKa al'IJ'II/IKaHTOTja nmaji HOTpe6HaTa
J03B0OJIa 3a IMUIITOJIOT.

ECUII KOHCTaTHpa CKa OBa ouio MOTBPACHO BEAHAIII 1O JIMITYBAKETO O CJ'IO60,Z[a Ha
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aIIMKaHATOT MPH JIMYHHUOT IIpeTpec. Bo KOHKPETHHUOT Cilyyaj HUIITO HE CYTepUPaIIo
JieKa alIMKaHTOT OMJI MHIIBOBUPAH BO TProBuja co opyxje. Jlnmysamero ox cioboaa
Ha alUIMKaHTOT HE MPETCTaByBa 3aKOHCKO JIMIIYBamke OJ] CJI10004a 3aCHOBAHO Ha
,»Pa3yMHO COMHEHHE,, 38 CTOPEHO KPUBUYHO JIEJIO.

Opn oBue npuuuHU nocmou noepeda na wien 5 cmae I og EKUIL

Huty enen on 3anucHHUIMTE TOCTaBEHU O] cTpaHa Ha Biajgara He ykaxkyBa Jeka
ATTMKAaHTOT OniI MH(QOPMUPAH 32 IPUYUHUTE 32 HETOBOTO JIUIITYBakhE O] CI000/a.
VYiire noBeke He MOCTOW 3aMCHUK 33 UCTIPAIIYBamkETO Ha allIMKaHTOT 32 BpeMe
Ha HETOBOTO 3aJIp)KyBamke M HE MOCTOjaT APYTH J0Ka3H, KaKo Ha MpUMep H3jaBa
Ha €JIeH O] CITy’)KOCHUITUTE KOM YUEeCTBYBaJIe BO JINIITYBAKETO O] 000/ IeKa Ha
ATTMKAaHTOT My OmJle 00jaCHETH MPUYUHHUTE 332 HETOBOTO JIMIITYBamke O clio0o/a.
Bo orcycTBo Ha kakBu Omino nokasu, ECUII He e yOeneH aexa aruKaHTOT OWII
nH(GOPMUPAH 3a IPUYHHUATE 32 HETOBOTO JIMIITYBaKkE O] CII000/1a U 3aT0a /10CHoU
noepeoa Ha unenom 5 cmae 2 on EKUIL.

ECUII xoHCTaTHpaa AeKa He e HOGpedeH YneHom 5 60 00HOC Ha HAgooume 0eKka My
Oun nonpeuen npucmanom 00 adeorant Co OTIIeA Ha (PaKTOT IITO HE CE MIOTHECEHU
KakBU OWJIO TOKa3W CO KOW OM ce MOTBPAMJIC HAaBOAMTE Ha alUIMKAHTOT AeKa
OTKa)XyBambeTO OMJIO HANpaBeHO MO/ 3aKaHa ¥ MPUTHCOK OJ] CTpaHa Ha NOoNULHjaTa
(Berisha u Haljiti v. the former Yugoslav Republic of Macedonia (dec.), no. 18670/03,
10 April 2007). Criopen nonmuuuckuot 3anucHuk of 07 anpun 2003 roxuHa, mwro
¢ ciyOeH 3allMCHUK 32 HACTAHOT, alUIMKAHTOT CE OTKa)KaJl 32 HErOBOTO IPaBo O[]
aznBokar. Toj ro moTnuian 3aMMCHUKOT 0e3 OMII0 KaKOB KOMEHTAp UJIM Pe3epBa LITO
O 'l MOTBPIMJIO HETOBUTE HABOIH, @ BOEJHO TOj HE IPUTOBOPaJl Ha COIPKUHATA Ha
3aIIMCHUKOT, OCBEH BO OJJHOC HA HETOBOTO TBPACH-E JIeKa CE COITIACHII [1a CE OTKaXe
0[] IPaBOTO HA aJBOKAT I10]] 3aKaHa O] CTpaHa Ha MOJIMLHjara.

Bo onnoc Ha reuckopucmenocm na cume oomawnu npasnu nexosu, ECUII onamna
numa 3azeMeH cras (Merger and Cros v. France (omiyka.), no. 68864/01, 11 mapr
2004; Aksoy v. Turkey, 18 nexemBpu 1996, §§ 51-52, ECHR 1996-VI; u Akdivar and
Others v. Turkey, 16 centemBpu 1996, §§ 65-67, ECHR 1996-1V) nexa naBonute
Kou rocnenosatenHo 6u 6mne nznecenu npex ECUIT nperxonno Tpebdano na dugar
W3HECEHHM TpeJl COOIBETEH JOMAIIIEH OpraH, CIope.] COAPKUHA U BO COIIACHOCT CO
(hopMaIHNTE IPETIIOCTABKY IPEABUIECHH BO JOMALIHOTO 3aKOHOIABCTBO, HO OBA HE
ce OZIHEeCYBa Ha MPaBHUTE JICKOBU KOM Ce HEaJeKBaTHU WK HeepukacHu. CaMuoT
(baxT IITO AINTMKAHTOT MOAHEN Oapame 10 CYJO0T 32 UCIIUTYBAkhE HAa 3aKOHUTOCTA CE
OLIEHYBa KaKO JIOBOJIHO U HE OMJI0 TOTPEOHO TOj Aa mogHece U Oapame 3a HaJIOMECT
Ha IITEeTa KOe MCTO TaKa MOXEJIO /1a TO IMOKPEHE MPALIabeTo 3a HE3aKOHUTOCTA Ha
JUIIYBakbETO OJ1 CI000/a.

Bo OJHOC Ha HaBOAUTE IMOBP3aHU 3a YJICHOT 6 - Hepa3ymMHO oonea nocmanka
3a odﬂyqyea}be no HezcoB0mMoO 6Clp(lfb€ 3d oyeHa Ha 3aKoHumocma u Hezoeama
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HeModcHOCm epuracHo da yuyecmaysa 6o oeaa nocmanka, ECUII ykaxysa Ha
TOa JeKa MPUHLIMIIOT Ha €JHAKBOCT HA OPYXKjara, KAKO €ACH OJ] EJIEMEHTUTE Ha
MOLIMPOKHUOT KOHIIETIT HA MPaBUYHO CyAeHhe, Oapa cekoja cTpaHa J1a UMa MOKHOCT
Jla TO MIPE3CHTUPA CBOJOT CJIy4aj IOJ] YCIOBH IUTO HE TO CTaBaaT BO MOHETOBOJIHA
ToJI0k0a BO OHOC Ha HETOBHOT OMoHEeHT (Morel v. France, no. 34130/96, § 27,
ECHR 2000-VI). HectiopHo € eka wieHOT 6 To rapaHTHpa MpaBoOTO Ha CTPaHKaTa
e(rKacHO J]a y4ecTByBa BO ITOCTAIKaTa, IITO BKIydyBa Mel'y APYroTo HE CaMo
paBo J1a OuJie NPUCYTEH TYKY UCTO TaKa M MPaBo JAa ja CIylla U CICAM MOCTAIKaTa.
Baksute npaBa ce UMIUIMIUHTHY 3a €1HA KOHTPaIUKTOpHA rocTamnka (Mitrevski v.
the former Yugoslav Republic of Macedonia, no. 33046/02, § 35, 21 jynu 2007).

ECUII enqnornacHo ogiy4us AeKa:

"  uma noepeda Ha unenom 5 cmael (8) u cmaeg 2 on EKUII;

= umanoepeoa na wienom 6 cmae I og EKUII Bo oHOC Ha Toa Jieka ocTankara
He Onjla KOHTPAJAUKTOPHA;

= mema noepeoa na wienom 6 cmae I 00 EKYII BO OMHOC Ha JIOJDKUHATA HA
rocTarnkara.

CUME MUTPEBCKH! nporus
NMOpaHelIHATa jyrocioBeHcka Penyoauka Makegonuja
Amnukarmja 6p. 11621/09; Ipecyna, 25 mapt 2010r.
OcHoB: wieH 5 u uied 6 ox EKYII

1. Atutukanror, poxeH 1982 roquna Bo Kudeso, 6un yarcen Bo 11.30 wacor Ha 12
¢despyapu 2009 rogvHa U OJJHECESH BO MOJUIIMCKA CTaHMIIA. MIcTpaxkHUOT cyauja ro
on0ui1 GapameTo Ha jJaBHUOT OOBHHUTEI 3a ONPe/IeNTyBabe IPUTBOP Ha AaINTMKAHTOT
Oujiejku, Mako CMEeTall JIeKa MMa OCHOBAHO COMHEBAE JICKa alNTMKAHTOT IO CTOPHJI
KPUBHYHOTO JIEJIO, CO OIVIE]] HAa HEroBaTa HEOCYAyBaHOCT U CEMEJHH OKOJIHOCTH
OJITyYMJI HAMECTO MPUTBOP J1a OMPEAEIN KyKeH IPUTBOP BO Tpaewme on 30 meHa.
[TacomoT Ha arUIMKaHTOT My OHJI OI3€MEH M Ha MOJHIMjaTa U OWIIO HAPEICHO
Jia TO IPOBEPYBa HErOBOTO MPHCYCTBO BO JIOMOT JiBa MatH JHEBHO. [1o jkanba Ha
JjaBHHOT OOBMHHUTEJ, KpUBUYHUOT COBET HAa HEjaBHA CeIHMIIA ja TprdaTui sxandara
Ha jaBHUOT OOBUHHUTEI U TO 3aMEHUJI KyKHHOT IIPUTBOP CO HPUTBOP IIPHU LITO IO
YKHHAJI PEIICHUETO 32 O/[3¢Mahe Ha ACOLIOT Ha aIITMKaHTOT. COBETOT HAILION JIeKa
MOCTOEJIa OMIACHOCT AIUTMKAHTOT /1A ja MONPEYH UCTparara, 0COOSHO MPEKy BPILICHE
Ha TIPUTUCOK BP3 CBEIOIMTE KOE CEyIITe He OUIIe COCITyIIaHu, KaKo U BP3 KPTBATa,
Koja Omiia paHJIMBa cO OIVie] Ha Toa mTo Ouia manoneTHa. CynujaTta ja yKHHAI
OJITyKara Ha KPUBHYHUOT COBET 3a MPUTBOP U HAPEIUI KyKEH IIPUTBOP CO UCTHTE
MEpKH Ha MPETIa3IMBOCT MOTOpe HaBEICHN CO 00pa3IoKeHHUE JAeKa IPUTBOPOT HE
e moTpeOeH Ou/Iejku ucTparara 3aBpIInia, J0Ka3uTe Ouiie 3eMEHH OJ1 XKPTBATa U O]
CBEJIOLIUTE CO ILITO CE OCTPAHMUIIC OITACHOCTUTE AIUTMKAHTOT /I ja 3arpO3H HCTparara,
Jia BIIMjae BP3 CBEIOLMTE WK JIa TO TIOBTOPH JiesioTo. Ha BakBaTa ojtyka ce sxaiieln
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JaBHUOT OOBHUHUTEII, HO KpUBUYHHOT COBET OJIITY4MJI IEKa XKaJjlbaTa € HEOCHOBaHa 1
0 OTBPIMJI PELICHUETO 32 KyKEeH IPUTBOP CO IPYTUTE MEPKH Ha IPETIA3IMBOCT Ha
cyaujara. KykHnot nputBop Oun yiuTe qBa natu npopobkysat. [1o o0jaByBameTo Ha
npecynara, Ha aluIMKaHTOT My OMJI TPOJOJIKEH KyKHHOT IPUTBOP A0 IPABOCHIIHOCT
Ha rpecyaarta.

ATUITMKaHTOT TBpIEN Jeka ce moBpeneHu uineHoBute 5 u 6 oq EKUII 6unejku
KPUBHYHHUOT COBET HE HaBeJ MPUYMHM 32 NIPOAOJIKYBakE Ha KYKHHOT IPUTBOP,
OJUTyKaTa ja JOHEN Ha HejaBHA CeTHHIIA 110 Kanda Ha jJaBHUOT OOBHHHTEN KOja HE
My Oujia JOCTaBeHA Ha AlTUKaHTOT.

Bnaz[aTa YKa)xaja CKa allJIMKAHTOT HC I'M UCHPIHII CUTC e(i)eKTI/IBHI/I JOMalllTHU
IIpaBHU JICKOBU CO q)aKTOT IITO HC CC JKaJICI Ha OZTyKaTa Ha UCTPAKHUOT Cy,I[I/Ija.

2. Bo onHOC Ha HeHCLpIyBamke Ha CUTE ePEKTUBHY JOMAlIHU paBHU JiekoBu, ECUIT
OLICHMJI IeKa IyPH 1 AIUNTMKAHTOT Ja FO MCKOPUCTEI CBOETO MPABO Ha jkaida, co ories
JieKa KpUBUYHHOT COBET ja YCBOMJI )Kasi0aTa Ha OOBUHMTENIOT, Taa OM HeMala HUKAKBO
3HaUCH-E U HE MOXKE JIa ce CMeTa JieKa 01 Omiia e(peKTUBEeH JOMAIIeH IPaBeH JIEK.

Bo onnoc Ha HejaBHaTa cenHuLa Ha KpuBHYHUOT coBeT, ECUII ykakyBa Ha motpebara
na ce 006e30ea1 KOHTPaJIUKTOpHA TOCTAlNKa U A2 C€ COCIyIIa MPUTBOPEHOTO JIMLIE
(Reinprecht v Austria, op. 67175/01, cmae 31, ECHYII 2005- XII). Boeqro, ECUIL
YKaXKyBa [IeKa BO ITOCTAIKa BO KOja ce UCITUTYBA jKanbara MpOTUB OLTyKa 3a IPUTBOP,
Mopa Jia Ouje ocurypaHa eHaKBOCTa Ha OpysKjaTa MmoMely CTpaHKUTE, jaBHHUOT
oOBuHHTEN U pUTBOpeHoTO nule (Nikolova v Bulgaria (GC), op. 31195/96, cmas
59, ES; P 1999- Il u Niedbala v Poland, op. 27915/95, cmas 66, 4 jyau 2000). OBa
JIOTOJIKY ITOBEKE ILTO BO KOHKPETHUOB CITy4aj IIPBUYHO OIIPEIEICHUOT KyKEeH IIPUTBOP
011 3aMEHET CO IPUTBOP ILITO CEKAKO € TIOHEMOBOJIHO 32 AINTMKAHTOT U MOPAJIO 1a My
Ce OBO3MOJKHM YCHO J1a TH IPE3EHTHPA CBOMTE apIyMEHTH IIPE]] COBETOT J1a ja IOHece
cBojata ognyka (Mancini v Italy. op. 44955/98, cmasosu 19 u 20, ECYII 2001-1X).

ECUII xoucTatupa neka uva nogpeda na wienom 5 cmae 4 00 EKYIT on acniekt
Ha MMPUHIIAIIOT Ha €THAKBOCT Ha OPY’XKja M OTCYCTBOTO HA YCHO COCIYIIYBambe IPe
KPUBUYHHOT COBET.

BACHUJIKOCKHM n npyru npoTus
NMOpaHelIHATA jyrocioBeHcka Peny0auka Makenonuja
Amnukanmja 6p. 28169/08; [Ipecyna, 28 okromepu 2010r.

OcHoB: wieH 5 ctaB 3 og EKYII

1. Annnkanujara e nogHeceHa oj 38 arummkanTu, pogenu nomery 1947 u 1985 roquna
O]l pa3JIMYHU IPAJIOBH BO 3eMjaTa, BpaOOTEHU KaKO MHKACAHTH HAa HATUIATHH PAMITU
WJIA PAKOBOJUTENH BO JaBHOTO TIpeTrpujaTue 3a naruinra. Cure Tie Ouiie IpUBEICHN
BO PA3JIUYHU MOJUIUCKU CTAHUIU O] COMHEXK JeKa KaKO OpraHu3MpaHa rpyrmna
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HEOBJIACTEHO IIPUCBOMIIE TAPH O] TATAPHHH. 3a CEKOj alIMKaHT OWIJI U3TOTBEH NoceOeH
3alMCHUK 32 3aJpXKyBambe. PellieHnja 3a cripoBeyBambe ucTpara 1 OIpeeIyBambeTo
Ha MepKaTa IPUTBOP 32 CEKOj Ol HUB CE€ M3TOTBYBAJIE MOCIEAOBATEIIHO BO MECELL
HoemBpu 2007 roquHa. AIUTUKAHTHTE CE€ JKajelle Ha pelleHrjara 3a MPUTBOP NpU
LITO BO YKaJIOUTE ce MOBHUKYBaJIe HA HUBHUTE CEMEJHH COCTOjOU BO Ty)KeHATa APrKaBa,
HEMAaETO Ha MPETXOJHU KPUBUYHH OCYIH, (GAKTOT JeKa HEKOU O HUB JOOPOBOIHO
ce jaBuIIe BO MOJHMLMCKUTE CTAHHUIIHN, KAKO U Ha IPOIYCTOT Ha UCTPAXKHUOT CyArja aa
JaJie KOHKPETHU IPUYMHH KOM OM IO OTpaBalie ONpeieyBambeTo Ha IPUTBOPOT 32
cekoj o1 HUB noceOHo. CHTe TOIHEeCEeHH HKaliou Owiie 00MeHH, OCBEH Kaioara Ha
elleH alUTMKAHT KOj JOCTaBWJI JOKYMEHT JIeKa € OTIYIITEH oJl padoTa Ia OTIagHal
OCHOBOT 3a IPUTBOP A€Ka K€ IO TIOBTOPH AEJIOTO U IPUTBOPOT KOH HErO OWJI YKUHAT.

3a cUTe arIMKaHTH CYIOT OHEI IHO 30MPHO PELIEHHE CO 3aeTHUYKO 00pa3IokKeHHEe
JeKa “OKOJTHOCTHUTE KOU Ce OTHECYBaaT Ha BUJOT M IPUPOAATA HA KPUBHYHOTO JIENI0
3a KO€ IITO C€ BOJY MCTpara MpoTHB OCOMHMYEHHTE, Ka3HaTa IIPOIHUIIIaHa 3a eJI0TO,
KaKO M JINYHUTE OKOJHOCTH Ha OCOMHHMYECHHTE, 36MEHH BO ILI€JHMHA, Cyrepupaar
JieKa IOCTOM peajieH PU3UK 071 0ETCTBO TOKOJIKY THE CE 0CI0001aT BO OBOj CTAIHyM
Ha MOCTanKara... pa3yMeH PHU3HK JeKa THe MOXKE J1a BIIMjaaT Ha UcTparara Kako
M MO>KHOCT 32 ITOBTOPYBab€ Ha JENOTO... 3apajH Toa CYJIOT € Ha CTaB JieKa HeMa
3aKOHCKH MOYKHOCTH BO OBOj CTaJUyM Ha MOCTamKara Ja To 3aMEHH IPUTBOPOT
CO TIOJIECHH MEPKH Ha 00e30eayBame Ha MPUCYCTBO KOj O Omiie rapaHIija JeKa
OCOMHHYEHHTE OU ce MojaBuiie Ha CYACHETo...” .

HcTparara gonoaHuTenHO Ouja MpoIIMpeHa yiTe NpoTuB 72 ocomHuueHu. Ha
AIUIMKAaHTUTE IPUTBOPOT UM OMJI MIPOAOIKYBaH MOBEKENATH MOPaaAu PU3UK OJ
0ercTBo, MOBTOPYBamke Ha JEJIOTO U BIWjaHUE Bp3 HcTparara. [IpuTBopoT um
OWJI YKMHAT Ha OHME AIUIMKAHTHU IUTO JOHEJE OPUTHHAIHU HNOTBPAM OJf CBOUTE
paboTomaBLy eKa ce OTIMYLITEHU o padoTa. OTKako Ouiie U3BEICHU JA0Ka3UTE BO
ucTparara, KOH CUTE alUIMKaHTH € OTCTPAHET OCHOBOT 3a MPUTBOP — BIIMjaHHUE BP3
ucTparara, HO ¥ IIOHaTaMy OCTaHaJl OCHOBOT 3a OMAcCHOCTa 0J] OErCTBO MPH ILTO
CYIOT IO TeMeJleJI OBOj OCHOB Ha CEpH3HOCTA Ha JIEJIOTO M Ha NMPOMHILIAHATa Ka3Ha.
Baksata ofutyka Ha CyZ0T ja HOTBPAMI U KPUBUYHUOT COBET HA arelaldOHUOT CYI
YTBPIYBajKH JIeKa PUZHKOT 07 OETCTBO € OCHOBAH 3apaal TeKMHATA Ha OOBUHEHHETO,
MpOIMIIaHaTa Ka3Ha ¥ HAYMHOT Ha KOJLITO € CTOPEHO AesoTo. Ha e ox annmukanTure
MIPUTBOPOT UM OMJI 3aMEHET CO KYKEH MPUTBOP KOj, UCTO TaKa, HEKOJKyHaTH OHi
MIPOJIOJKYBaH CO 0Opa3yIoKeHUe AeKa ““...KpUBUYHATA MOCTANKa € MPUBEICHA KOH
Kpaj...3apagu o0e30enyBame Ha e()UKACHO U €KOHOMUYHO 3aBpIIyBame CE CMETa
JIeKa omacHocTa off OercTBo c¢ yuITe € MpUCyTHA 3apajy TeKHWHATa Ha JEJI0TO,
MpoIuIaHaTa Ka3Ha U OpojoT Ha OOBHHETHUTE, ja HAMETHYBaaT rmoTpedara aa ce
MIPOIOJKU KYKHHOT IIPUTBOP Kako mobiara Mepka 3a 00e30eayBame IPUCYCTBO Ha
CYIEHETO...”.

ATUITMKaHTUTE Ce JKayielle 3a MoBpeja Ha Todka (B) O CTaBOT | Ha 4iIeHOT 5 u
CTaBOBUTE 3 U 4 Ha WIEHOT 5.
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Bagara TBpzena geka alulMKaHTHTE HE TH HICKOPUCTHUIIE CUTE e(DeKTUBHU JOMAITHH
MPaBHH JIEKOBH MOPaH (DAKTOT INTO HE CHTE OJf HUB TH OOKaJIWiIe pelleHrjara Ha
HUCTPAKHUOT CyAHja 3a OlpelelyBamke Ha Mepkara nputBop. OBOj apryMeHT Ha
Bragara 6un moOMeH of1 alIMKaHTUTE CO YKaXKyBambe Ha HUBHHOT OpaHUTEN JeKa
COTIIACHO TIPUBWIIETH]jaTa Ha 3MpYyXKyBame (beneficium cohaesionis) xakBa OUIO
MOBOJIHA OJUTyKa Ha areallMOHIOT CY/ TI0 OCHOB Ha kaji0ara Ha KOj OMJIO aruIMKaHT
Ke MMaJia TIOBOJIHH IPABHY MOCJIEIUIN U KOH aINTMKaHTUTE KO HE TO HICKOPUCTHIIE
MPaBOTO Ha XKayoda.

2. Cnopen Haoframero Ha ECUII mocroemero Ha pa3yMHH OCHOBH 3a COMHEBambE
JIeKa YariceHOTO JIMIIE CTOPUIIO IIpeCTal € YCJIOB sine qua non 3a 3aKOHUTOCTA Ha
KOHTUHYHMPaHHUOT puTBOp. Cenak 1Mo UCTEK Ha OAPEACHO BpeMe Toa MOBEKe HE
¢ noBosnHO. Bo takBute cmydyan ECUII mopa na yTBpaM Janu IpyruTe OCHOBH
MPUKaXXKaHU Off CTPaHa Ha CYACKHUTE BJIACTH, MPOJODKYBAaT Ja ro OnpaBayBaar
JUIyBambeTo of ciaodona (Labita v. Italy [GCJ, no. 26772/95, §§ 152 and 153,
ECHR 2000-17).

BoenHo, cTaBOT 3 Ha YICHOT 5 HE UM J[aBa Ha CYICKUTE BIACTH MOXHOCT J1a Oupaar
nmomery W3BeNyBamke Ha OOBUHETHOT HA CYJCHE BO Pa3yMEH POK WU HETOBO
MPUBPEMEHO 0CII000/TyBAaLE 32 BpEeMe Ha CyieieTo. J[0 TOHECYBame Ha MPABOCHIIHA
npecynia, 00BUHETHOT MOPA Jia Ce TPETUpa Kako HeBUH. TOKMY IieNiTa Ha CTaBoT 3 3a
CYIITHHA MMa Ja Oapa HErOBO BPEMEHO OCJIO00/yBarhe, BEHAI OTKAKO HETOBUOT
KOHTHHYHpPaH NPUTBOP MIpecTanan aa ouse pasymer. OOBUHETOTO JHUIIE 32 CTOPEHO
KPUBHYHO JIEJIO CEKOTall Mopa Jia Ouzie cio00IHO BO TEKOT Ha CYICHETO, OCBEH aKO
JiprKaBaTa MOXKe Ja IOKaXKe JIeKa MOCTOjaT PEIeBAaHTHU U JOBOJIHU MIPUYKMHU IIITO TO
ornpasayBaaT KOHTUHyHpaHuot nputsop (Castravet v. Moldova, no. 23393/05, §§ 30
u 32, 13 March 2007; McKay v. the United Kingdom [GC], no. 543/03, § 41, ECHR
2006, Jabtonski v. Poland, no. 33492/96, § 83, 21 December 2000; u Neumeister v.
Austria, judgment of 27 June 1968, Series A no. 8, § 4).

JloMarrHuTe BIACTH MMaaT OJrOBOPHOCT Jia TO YTBPAAT MOCTOCHETO Ha KOHKPETHH
(hakTH, pelIeBaHTHHU 32 OCHOBHUTE HAa MPOIOKCHUOT IIPUTBOP U HE CMEE TOBapOT
Ha JOKaXyBame J1a ce npedpia Bp3 nputBopeHoTo Jjiuie. Co BAKBO MOCTAIyBamke
JIOMAIITHUTE BJIACTH To moBpexyBaar wieHoT 5 ox EKYII, 6uaejku wieHoOT 5
MIPUTBOPOT IO ITPABU UCKITYUOK OJ1 PABOTO Ha CJ1000/1a KOj € JI03BOJICH BO HCKIYYHBO
JETIUTHO HABEACHU U CTPUKTHO nepuHUpaHu curyaruu (Rokhlina v. Russia, no.
54071/00, § 67, 7 April 2005, and Ilijkov v. Bulgaria, no. 33977/96, §§ 84-85, 26
July 2001). UctiuTyBameTo Ha PaKTUTE U JOKA3UTE KOU OJIaT BO KOPUCT Ha 3aIITUTA
Ha JaBHUOT MHTEPEC I'0 ONpaBayBaaT OrpaHMYyBamETO Ha ¢jI000aaTa 0e3 moBpena
Ha TpEe3yMITIHjaTa Ha HEBUHOCT.

[Ipuroa, He e padora Ha ECUII na ro yTBp/yBa MOCTOCHETO MM HEMOCTOCHETO
Ha TakBUTE (PaKTH, ¥ CO TOA Ja ro 3a3eMe MECTOTO Ha HALIMOHAIHUTE BIACTH KOU
OJUTy4yBaar 3a IPUTBOPOT Ha JKAIMUTEJOT, TyKy 3ajada Ha ECUII e Bp3 ocHOBa Ha
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MPUYUHUTE JaJICHU BO OJUTYKUTE Ha IOMAIIHUTE CYJOBH U (haKTUTE CIIOMEHATH O]l
xanoute Bo HUBHUTE arutmkarmu, ECUII na ommyyn nanu nma, Wi HeMa IoBpe/ia Ha
npaBara off cTaBot 3 Ha wieHOT 5 o EKYII (Korchuganova v. Russia, no. 75039/01, §
72, 8 June 2006; Ilijkov, nocope yumupan § 86, u Labita, nocopen yumupan, § 152).
Bo xonkpernuor ciayuyaj ECUII narnacyBa aexa morpedara 3a KOHTUHYHPaHO
JIMIITYBamke Off CI1000/1a He MOXKeE Ja Ce MPOICHYBa O YHCTO allCTpaKTHA IJIeIHA
TOYKA, 3MajKH ja PEIBH]I CaMO CEPUO3HOCTA Ha KPHBHYHOTO JIEN0, TYKY TOa MOpa
na buje yTBpPJACHO CO HaBEAyBambE Ha IpyTy OpOjHU pesieBaHTHH (PAKTOPU KOM ILTO
MOJYKE JIa TO MTOTBP/IAT IIOCTOSH-ETO Ha OITACHOCTA O] OETCTBO MIIM MOJXKE J]a TO CTOpar
TOa MHOTY C1a00, CO IIITO HE MOXKE Ja CE OMpaBa MPUTBOPOT 32 BpeMe Ha CYJICHETO.
Huty mak nmpomomKyBameTo Ha IPUTBOPOT MOXKE Ja Ce UCKOPUCTH J1a Ouje elneH
BHJI Ha Ka3Ha (see Letellier v. France, 26 June 1991, § 43, Series A no. 207; Muller
v. France, 17 March 1997, § 43, Reports 1997-11; Yagci and Sargin, § 52; and
Korchuganova v. Russia, no. 75039/01, § 73, 8 June 20006).

ECUII xoHcTatupan neka nocmou noepeoa na uien 5 cmae 3 00 EKYII nopanu

CJICZIHUBE IPUYUHU!

e JIOMAalIHWUTE CYIOBH HE YTBPAMJIE MOCTOCHE HA OMJIO KAKOB KOHKpETeH (aKT
BO MOTKpena Ha HUBHUTE 3aKJIy4OLd U HE C€ JNaJCHU NMPUUMHHUTE 3a TOa
30LITO MOCIEAULNATE U ONAacCHOCTa 01l OEIrCTBO C€ YMHEJE MOMAJIKY OIacHU
3a KaJIMTENNTE, Ol HUBHUOT KOHTUHYUPAH NpUTBOD (Stogmuller v. Austria,
Judgment of 10 November 1969, Series A no. 9, § 15);

e JIOMAIIHUTE CYJOBHU €IHOCTPaHO pedepupaine 3a UMOTHHUTE COCTOjOM Ha
JKaJINTEIINTE, HUBHUTE CEMEJHU COCTOjOU M JIMYHUTE KaPaKTEPUCTHKH;

e IOMAaIIHHUTE CYJOBH HE yKa)kaJie HAa HUTY €lIeH KapaKTEPUCTUYEH acleKT Ha
HUBHHOT KapakTep WM OQHECYBame Koj OM Onie BO MOKHOCT J1a FO OIpaBiaar
HUBHHOT 3aKJIyYOK J€Ka Kaj CEKOj alUIMKAHT II0CTOENI KOHTUHYUPAH PU3UK OJf
0ercTBo, HUTY IaK THE CE€ OCBPHAJIC HA apI'yMEHTHUTE Ha JKaJUTEJINTE, CO ILITO
r0 CTOpHJIE PU3HUKOT 07 OErcTBO;

e BO HUTY €lIeH CTaAMyM Ha MOCTaIlKaTa JOMAIlHUTE CYIOBH HE T'M 00jacHHIIE
CBOMTE OJIYKH 30LUTO aJTEPHATHBUTE HA JIMILYBAaWHETO Of ci10bona He Ouie
JIOBOJTHM J1a 00e30eaaT CyIeHeTo Jja Ce OIBUBA CO COOBETHHOT TEK;

e 0c10001yBakETO HA KAJTUTEINTE BO MOAOLHEXHATa (a3a of mocrankara Ouio
HaJIOXKEHO BP3 OCHOBA Ha (DaKTOT JieKa THE MMaJIe TOCTOjaHO MECTO Ha )KHUBECHE
1 CEeMEjCTBa BO Ty)XXeHarTa AprKaBa, a OBHE (akTOpH HE Ouiie HEeMO3HaTH 3a
JIOMAILTHUTE CYAOBU U BO MPETXOAHUTE CTATUYMH O[] TOCTAIKATa;

e JIOMAIlHUTE CYy[OBM KOHTHHYMPAHO ja MOBTOpyBaje ucrara (popmymnanuja
ynorpeOyBajku WAECHTUYHU 300pOBH BO OJUIYKHTE 3a IPOAOIKYBame Ha
MPUTBOPOT;

e  JIOMAILIHUTE CYIOBU BOOMILTO HE T'M 3eMaJjie IPEIBU/ TOCTUHEUHUTE OKOTHOCTH
3a CEKOj OJl JKaJUTeJIUTe, Ouejkiu HUBHUOT MPUTBOP OMJI MPOJOJIKYBaH CO
KOJIEKTUBHH PELICHN]ja 3a IPUTBOP.
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MUJIAJUHOB u apyru IPOTHUB
MopaHelIHaTa jyrocioBeHcka Penyoiauka Makenonuja
Amnmkarm 0p. 46398/09, 50570/09 and 50576/09;
[Ipecyna, 24 anpun 2014r.

OcHOB: TIOBpeZa Ha YJIeH 5 CTaBOBU 3 U 4 U
MOBpeia Ha 4iieH 6 cTaB 2

1. Tpojuara arumMKaHTH ce POACHU BO nepruonoT ox 1953 mo 1966 romuHa, o1 Kou
nBajia Bo Ctpyra u eqaroT Bo Oxpuj. Cute Tpojia ce 0COMHHYEHH JIeKa CTOPUIIE
KPUBHUYHO JIETIO TIepeH-Ee MapH 3aeTHO CO YIITE ABaHAECET APYTH JUIA, a IPBUOT
ATUTUKAHT JIOTIOJTHUTETHO OWMJI M1 OCOMHHMYEH 32 KPUBUYHUTE Jiesia 31oynorpeda Ha
ciry>xOeHara onoxoa, m3mMama u GancuukyBame, a TPETHOT aAIUTMKAHT 32 KPHBUYHO
neno n3Mama. [IpBHOT M TPeTHOT aIIMKaHT IOMUHAJE elHA TOANHA, eIeH Mecell
Y IIECT JIeHa BO MPUTBOP, a BTOPHOT AIUTMKAHT, OCYM MECEIH M JBAECET U IIIeCT
JleHa BO KykeH npuTBop. Co 30MpHO pelieHne 3a IpUTBOp Ha CUTE OCOMHHYEHH, a
Mel'y HUB M Ha alNIMKaHTUTE, UM OWJI OIpeiesieH MPUTBOp BO Tpaewe ox 30 geHa
o cute Tpu ocHoBH o] 3KI1, a co oOpazokeHre TOBP3aHO 3a BUIOT M KaPaKTEPOT
Ha KPpUBUYHUTE JeJIa, BUCHHATA Ha MIPOMUINaHaTa Ka3Ha U OMACHOCTA Ja Ce BiHjae
Bp3 cBeponute. [IpBHOT ¥ BTOPHOT alTMKaHT ITOIHENE KAJIOW Ha PElIeHHeTO Ha
HCTPaXHUOT cyauja. XKanbara Ha BTOpHOT aruMKaHT Owia mpudareHa nopaan
MTOJTHECEHNTE JI0OKAa3H 32 HETOBaTa TEIIKa 3/[paBCTBEHA COCTOj0a M MepKaTa IPUTBOT
My OmIta 3aMeHeTa co MepKaTa KykeH IIPUTBOpP.

Bo omgHOC Ha MPBHOT aluIMKaHT anxbdara Ouiaa omOueHa Ol KPUBUIHHOT COBET HA
HejaBHa ceqHUIA. [[pUTBOPOT Ha MPBUOT M TPETHOT ATUIMKAHT M KYKHUOT TIPUTBOP
Ha BTOPHOT aIjIMKaHT OWIIe ITPOIOJKYBAaHH BO IIOBEKE HABPATH, CEKOTAIII CO TPACHE
ox o 30 menHa u cexora 3a cute Tpu ocHoBH ox 3KII. JlenTa xora OwiI mogHECeH
OOBHMHHUTEITHHAOT aKT O/ OCHOBHTE 3a TIPUTBOP OWJI M33eMEeH OCHOBOT “‘BIIMjaHUE Ha
uctparara‘“. OnacHocra ox 6ercTBo O6miia 00pa3noKyBaHa cCO BHJIOT, TeXKHHATA U
KapakTepoT Ha KpUBUYHUTE J1eN1a, (PaKTOT IITO €THUOT alUTMKAHT U MTPETXOIHO OWIT
OCYIlyBaH 3a KpUBUYHO JIEJI0, a TIPOTHB BTOPUOT aIIMKAHT BO TE€K OWJIa IocTarka
3a IPyro CTOPEHO KPUBHYHO feno. OmacHoCTa Ja ce MOBTOPH JIENIOTO Ouia
00pasnoxKyBaHa, UCTO TakKa, CO MPHUPOJATa, KAPAKTEPOT U BUAOT HA KPUBUIHUATE
JleJia, HAYMHOT Ha HUBHOTO CTOPYBamke M YCIOBUTE Ha HUBHOTO M3BPINyBame. Bo
€/THO OJI pellleHHujara 3a MPOAOIDKYBakhe Ha IPUTBOPOT IITO TO TOHET KPUBHYHUOT
COBET, OTTACHOCTA 0J1 0eTcTBO OMITa 00pa3nokeHa, Mer'y JpyroTo, CO OKOTHOCTA JIeKa
0OBHHETHTE Ce 3all03HACHU CO OOBMHEHHETO W MPUYMHHTE 32 HETO, I1a moarajku
O]l COAPKUHATA ¥ KBAJUTETOT HA MIPUOABHUTE MaTepHjaTHH U BEepOATHU JI0OKa3U U
COOUYEHH CO MOJKHOCTA O] eBEHTAIIHA OCy/Ia Ha e()eKTHBHA Ka3Ha 3aTBOP, OOBUHETHUTE
IyIITeHW Ha c1000/1a MOXKe Jla ce JlagaT BO OErcTBO WM Ha JApYT HA4WH J1a ce
COKpHjaT Off OpraHnuTe Ha MPOroHoT. OmacHOCTa /1a TH TIOBTOPAT JeJiaTa BO MOBeKe
HaBpaTH ce 00pa3I0KyBaJi0 HA MJIEHTUYEH HAaYWH CO OKOJIHOCTA JIeKa MPBUOT U
TPETHOT AITUKAHT CE€ COTICTBEHHIIN Ha MOBeKe (PMPMHU MPEKy KO Ce M3BPIIYBaHH
KPUBUYHUTE JIeTIa, a IPyTUTe OOBUHETH c€ BpAaOOTEHU WM HA JIPYT HAYWH MTOBP3aHU
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co paboremero Ha THe pupMu. COBETOT BO OBEKE HABPATH ITPH NMPOAODKYBAbE Ha
MIPUTBOPOT U Ha KyKHHOT NMPHUTBOP YKa)Kal JIeKa ce THe Haje(puKkaceH MexaHn3am
3a 00e30eyBame NPUCYCTBO HAa OOBUHETUTE BO TEKOT HA MOCTAIKaTa, CO ILUTO Ha
COOJIBETEH HAaYMH C€ OCTBApyBa U HUBHOTO IPABO 3a CyAeHe BO pazyMeH pok?! 1
1o o0jaByBame Ha MpecyaaTa, MIPBUOT U TPETUOT AINIMKAHT OCTaHaJIe BO IIPUTBOP
710 IPaBOCUIJIHOCTA Ha Ipecynara. [I[puTBopoT Ha IPBUOT U TPETHOT AIJIMKAHT OMIT
YKHHAT CO OJUTyKa Ha alejIallMOHUOT Cy I0HEeCEeHa Ha jaBHA CEAHMIA Ha Koja Ouie
YBaXXCHHM KaJIOUTe Ha OOBHHETUTE U MPBOCTENEHAaTa Npecyna Ouia yKuHata, a
MIPEAMETOT BpaTeH Ha MOBTOPHO OTYUyBambe.

AMIMKAHTHTE BO TMOBEKE HABPATH YKa)XKyBaJie Jieka OCHOBHUTE 3a MPHUTBOP Ce
HECOOJIBETHO 00Pa3NIoKEHH BO CUTE JOHECEHHU PEIICHU]ja 3a MPOJOKYBakhe Ha
MPUTBOPOT, JIeKa MPETXOJHATA OCY/Ia Ha KOja CyIOT OCTOjaHo Ce MOBUKYBAJ Onia 3a
KPUBHYHO JIeJI0 071 00J1acTa Ha cO00paKajoT IITO He € pa3yMeH OCHOB Jia ' OTpaB/a
OTMacHOCTa Of1 OErCTBO M OMACHOCTA 3a MOBTOPYBake HA Je0To. BoeHo, mpBHOT
M TPETHOT arjIMKaHT Oapane aa ouaar nHGOPMUPAHU 32 JICHOT Ha OJPKYBame Ha
CeTHUIIATA HAa aNeNalMOHUOT CY/l Kora Ke ce O/UTydyBa 3a MPUTBOPOT. Bo moBeke
HaBpaTH COBETOT Ha areallMOHUOT CY/] OLICHIIT JIeKa He € MOTPEOHO MPHUCYCTBOTO HA
OOBUHETHUTE Ha CETHUIIATA HA KOja CE O/TyUyBaJjo 3a MPOIOIKYBahE Ha MPUTBOPOT
M IO MPOIOJHKYBAI MPUTBOPOT CaMO BP3 OCHOBA HA MUCMEHUTE TOTHECOIH IIITO TH
JOOUBAIT O] JaBHHOT OOBUHHTE.

ATUTHKAIMKTE 32 YWICHOT 5 CTaBOBHUTE 3 ¥ 4 I' ONpaBIyBajie cO 00pasImKeHHe JeKa
JIOMAIITHUTE CY/IOBH HE JIaJie KOHKPETHHU U TOBOJTHO MPUYHHHU 32 HUBHUOT MPHUTBOP;
Jieka HeMaJio jaBHa paciipaBa BO IMOCTAIKATA 38 HaJ[30p OJTHOCHO MPEUCIUTYBAE Ha
pelieHHjaTa 3a MPUTBOP, KAKO MpeJ] COBETOT (TIPH MPOIOIIKYBAkE HA MPUTBOPOT),
Taka U npeja ANEeNaoHuOT Cy/I; U JIeKa THE MOCTANKH He Oulle KOHTPAJAUKTOPHU
OuJiejkn OJJHECOIIUTE Ha jJABHUOT OOBUHUTEI TIOHECEHH BO OJITOBOP Ha JKanouTe
Ha aIUIMKAHTUTE He OMile TOCTAaBEHH 10 HUB.

2. Cnopen jypucnpynenuujata Ha ECUII npamamero ganu € pay3sMHO €IHO JIMLE
na Ouze 3a1p’kaHo BO NPUTBOP, €€ OLICHYBA COMIACHO CHEeUN(UUIHUTE OKOIHOCTU
BO CEKOj Clly4aj noeguHeuHo. KOHTHHYHPaHHOT NPUTBOP MOXKe J1a Ouze onpaBaaH
caMo JJOKOJIKY IT0CTOjaT creun(pUIHU HHANKALMY 32 PeaHaTa noTpeda Ha jaBHUOT
HHTEpeC, Koja, HE3aBUCHO OJ] MPE3yMIHUjaTa Ha HEBUHOCT, MIPETEKHYBa BO OAHOC
Ha MPaBMUJIOTO 3a MOYMUTYBAKkE Ha JIMYHATA CI000/a MPEeIBUACHO BO YJICHOT 5 01
EKUII (Kudla v. Poland [GC], no. 30210/96, § 110, ECHR 2000-XI; Perica Oreb
v. Croatia, no. 20824/09, § 107, 31 oxmomepu 2013, §§ 114 u 116, Panchenko v.
Russia, no. 45100/98, § 105, 8 gpespyapu 2005; Letellier v. France, npecyoa 00 26
Jyuu 1991, Series A no. 207, § 43).

PaSYMHOTO COMHCBAWkC ICKa €AHO JIULEC CTOPUIIO KPUBUYHO ACJIO HC € NOBOJIHO 34

71 ce OIpaB/ia KOHTHHYUPAH IPUTBOP TyKy OCHOBHUTE 3a IIPUTBOP Tpeba IIOCTOjaHO
na ce npeucnuryBaat (Trifkovi¢ v. Croatia, no. 36653/09, § 118, 6 noemspu
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2012). OcnoOoxyBameTo Mopa J1a UMa MPHOPUTET MPEA JUIITYBAKBETO O cI0001a
OJHOCHO NPOJIOJDKYBAamE Ha MPUTBOPOT (BacuinkoBcky 1 Ip. MPOTHB MOpaHeIHaTa
jyrocinoBeHcka Penyonuka Makenonwuja, no. 28169/08, § 56, 28 oxrtomspu 2010).
AprymeHTuTe 3a ¥ IpOTHB MYIITAmETO OJ] CI1000Aa HE cMee /1a Ouaar OniuTH U
ancrnpakTHH (Smirnova v. Russia, nos. 46133/99 u 48183/99, § 63, ECHR 2003-
IX). Kora 3akoHOT npeaBHyBa Mpe3yMIinja BO OAHOC Ha (aKTOPUTE PEICBAaHTHU
32 OCHOBHTE 32 KOHTUHYUPAH IIPUTBOP, MOCTOCHETO HA CHEHM(DUIHN OKOIHOCTH
u (hakTH KOU MMpeTeKHyBaaT BO OAHOC Ha MPABMIIOTO 32 MMOYUTYBAIbE HA JIMYHATA
cio0o/a, Mopa yoemmBo na ouae peMoHcTpupaHo (suou Illijkov v. Bulgaria, no.
33977/96, § 84 in fine, 26 jyau 2001).

ECUII e cBecen 3a KOMITIEKCHOCTA Ha UCTparara u mpudaka aexa mpuTBOPOT HA
ATUTMKAHTUTE WHUITH]jATHO MOXKeOH OWJI OTIpaBIaH Mopagd OCHOBAHOTO COMHEHHE
JleKa TH CTOpHJie KpUBHYHUTE JIeNla KOM UM Ce€ CTaBajie Ha ToBap u npudaka mexa
HE € HeOoIpaBIaHo IITO MPUTBOPOT Ha AINTUKAHTHUTE 32 BpeMe Ha HHUIHjATHUTE TPU
MeceIH ce 3aCHOBAJ Ha MOJKHOCTA J[a BITMjaaT Ha ucTparara. Bo omHoc Ha omacHOCTa
on 6erctBo, ECUII 3a3em cTraB feka omacHOCTa O OSTCTBO HE MOXE Jla CE MEepH
OJTHOCHO OIIeHYBa YHCTO allCTPAKTHO M MCKIyYMWBO CIIOpE/] BUCHMHATA HAa Ka3HaTa
CO KOja aITMKaHTHUTE ce coodyBase. [locToemeTo Ha OmacHOCTa 32 TIOBTOPYBAmkE
Ha JIEI0OTO He OMIila apryMeHTHpaHa CO HUTY e/leH KOHKpeTeH (hakT Kako JO0Ka3 3a
CKJIOHOCTA Ha alUTMaKHTUTE KOH CTOpyBame KpuBuaHH nena. ECUIT nva 3a3zemeHo
CTaB JIeKa TIOBUKYBAMKETO HA TIPETXOIHOTO KPUBHYHO JOCHE HA €THO JINIE, HE €
TTIOBOJTHO J1a TO OTIpaBIa OOMBAKETO TOA JIUIIE [Ia OWIe MyIITEHO Ha clo0oa (Sergey
Vasilyevv. Russia, no. 33023/07, § 84, 17 okromBpu 2013).

ECUII xouCcTaTHpan aexa rnocniou nogpedd na 4iernon 5 cnae 3 TOPaAIR OTCYCTBO
Ha KOHKPETHU W JOBOJHM NMPHYHHHU 33 MPUTBOPOT HA AIUIMAKHTUTE CO CIICAHOBO
oOpasyoxeHue:

e  JIOMAIHUTE CYJOBH HE JIEMOHCTpPHUpAJE MOCTOCHE Ha KAKBH OMIIO KOHKPETHU
u crieunuuHu HaKkTH BO MOAJAPIIKA HA 3aKIYYOKOT JeKa BO CIIy4ajoT Ha
aTTUKaHTUTE TIOCTOENA PeaHa OMacHOCT 0J] OeTrCTBO;

e JIOMAaIIHUTE CYIOBH BO HHUTY €J€H MOMEHT O]l OCTanKara He 00jacHUIIe BO
CBOUTE OTYKH 30LITO QJITSPHATUBUTE MEPKH Ha JIMIIYBAKETO O] CI1000/1a IITO
AIUIMKAHTUTE T' NPEIAJIONKUIIC BO CBOUTE )KaJ'I6I/I MPOTUB OJIYKHUTE HAa COBETOT
He Ou Owsie TOBOJIHHM Jla 00e30e/1aT HelpeUueH TeK Ha M0CTaIkKara;

e  JIOMAIIHUTE CyAOBUTE HUKOTAII HE ja CIIOpeIuIIe IPUPOaTa U CEPUO3HOCTA Ha
MPETXOJHUTE OCYIH CO Jiejara KOW Ha alUIMKaHTUTE MM CE CTaBajie Ha TOBap
BO KOHKPETHHOT ciy4aj (cooOpakaeH MPeKpILOoK, KOj He OWII CIIOpeINB HUTY
CHOpe]] IpUpoJaTa HUTY CIIOpe]l CEPUO3HOCTa CO KPUBUYHHUTE JIeNa — TIepeHbe
Ha TapHu, 3JI0ynoTpeda Ha Ciry)kOeHaTa moyiokoa, usMama u (ajicudukyBame);

®  BO CHTE pelleHH]ja 3a MPOAOJDKYBahe Ha IIPUTBOPOT € KOPUCTEHA UCTaTa CyMapHa
(hopmMysaiuja Koja ri COIPKH UCTUTE 300POBH U BOOIIIITO HE CE 3EMEHU MTPEIABH]]
JIMYHUTEC OKOJIHOCTH M JIMYHATa CI/ITyaHI/Ija Ha arJIMKaHTUTE,

®  OCHOBH MOXKE J1a OWjIar “pesieBaHTHU, HO HE MOXKE /I CE CMETaar 1 3a “A0BOJTHH ™
Jia ja orpaBaaaT JOJDKHHATA Ha IPUTBOPOT HA allIMKaHTHTE.
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ECUII xoHCcTaTHpan gexa nocmou noepeda na wienom 5 cmae 4 og KonBeHmujara

MOpPaJn OTCYCTBO HA YCHA palipaBa BO IMOCTAIKATA BO MNPAlake U HEMOYUTYBAKETO

Ha MMPUHIIAIIOT Ha €IHAKBOCT Ha OpYy’KjaTa BO MOCTAIIKaTa Mpe;| ANeTainoOHHOT CYT

KOMILITO MPOU3JIEryBaaT Of CJACAHUBE NOCTAMYBamba:

® HUTY COBETOT, HUTY ATENalMOHUOT CYJl HE OJp’Kajie yCHa pacipaBa Ha Koja
aTUTMKaHTUTE OU T0OMIIe MOYKHOCT J]a TH M3JIOKAT CBOUTE apTyMEHTH;

®  THCMEHHUTE MOJHECOIH KOW JaABHUOT OOBUHHTEI TH JIOCTABYBAI 10 ATIENAIIOHUOT
Cy/l He UM OwnJjie JOCTaByBaHU Ha alUTMKAHTHUTE, a CYJ0T C€ OCBPHYBaj Ha HUB
BO OJUTYKUTE CO KOU TY OJJOMBAI )KaJIONTE Ha AIJIAKAHTHUTE U TO MPOAOIDKYBAI
PUTBOPOT.

ECUII koucTaTHpan nexa re nocniou nogpeda ma wien 6 cimae 2, M IOKPaj TBPICHETO
Ha AIUVIMKAaHTHUTE JIeKa BO OMJIYKHTE 3a IPUTBOP CYIOT KOPUCTEN (HOpMYNIaluu co
KOU Ce MpejyAnlipa BUHATA U IPETCTaByBaaT MOBpeia Ha HUBHATA IPE3yMLUja Ha
HEeBUCHOCT. Bo oBaa cmucna, cnopen ECUIIL, tpeba na ce nmpasu pasinka nomery
W3jaBU KOM M3pa3yBaaT MUCICHE AeKa JIULETO BO Npallake € BUHOBHO U U3jaBUTE
KOM €JMHCTBEHO I'0 OIMILYBaaT “CTeNeHOT Ha coMHeHue” . [IpBuTe npercraByBaar
MoBpesia Ha Mpe3yMLKjaTa Ha HEBUHOCT, JO/IeKa BTOPUTE CE€ CMETAaT 3a HEIITO Ha
mrTo He Moske aa ce npuroBopu (Garycki v. Poland, no. 14348/02, § 67, 6 ¢pespyapu
2007). Nako yrorpebeHnnTe 300pOBH O] CTpaHa Ha COBETOT, MOXKE Jla C€ CMEeTaar 3a
necperen uzoop, ECUIl He cMeTa nexa criopHUTE (pa3u COIprKaT eKCIUTMIUTHA U
HeKBaTH(UKyBaHa IeKIapaluja Koja pe3y/Tipaia co HOBpeAa Ha IPe3yMITLHjaTa Ha
HEBUHOCT OMJIEjKH COBETOT He pedepupal Ha alUIMAKHTHTE KaKO Ha CTOPUTEH Ha
nenata (cnpomuero Ha osa, Matijasevic v. Serbia, no. 23037/04, § 48, ECHR 2006-
X); Garycki, § 71, u Fedorenko v. Russia, no. 39602/05, § 90, 20 cenmemspu 2011).
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MMPUJIOT 5:
IMpamajHuk 3a CTABOBUTE HA jaBHUTE OOBUHUTEIH
3a npumenara Ha 3KII Bo genot Ha ogpenduTe 3a IPUTBOPOT

3APYXXEHUE 3A KPUBUYHO ITPABO

Organization for Security and
1 KPUMHUHOJIOTUJA HA EE Co-operation in Europe
Mission to Skopje

PEITYBJIMKA MAKEJAOHUJA

Anonumen npawairnux 6o pamkume na Illpoexkmom na Omcexkom
3a eradeerwe na npasomo npu Mucujama na OBCE 6o Cronje u
30pyacenuemo 3a KpUGUYHO NPABO U KpuMuHorozuja na Makedonuja 3a
, HIpumenama na mepkama npumeop cnopeo 3KII 0o 2010 coouna “

Bpaboten/a Bo OCHOBHO jaBHO OOBHHUTEIICTBO BO

(HaBemu rpaj)

1. HaBezere mito jiocTaByBare J0 CyAnjara Ha IMPETXOAHA MIOCTAIKA BO IPHIIOT Ha MIPEJIOroT
3a OIpenenyBame Ha MepKaTa IIPUTBOpP?

2. He nocTtaByBaM HHUIITO BO IIPWJIOT HA MPEJIOTOT, TyKy IPUYMHUTE TH HAaBEyBaM BO
00pa3nOKeHUETO Ha MIPEIUIOTrOT.

Janu nmare ZOBOJIIHO BpeME Aa TH MPUOABUTE MOAATONNTE, HH(OPMAIIUUTE OTHOCHO
JIOKa3uTe Kou By ce moTpeGHM 1a TO ompasare MpeasIoroT 3a ONpeeIyBambe Ha MEpKaTa
TpUTBOP?

1. JMa

2. He (naBenere ru npuauHATE)

Konky mpeasnosu 3a onpezenyBame Ha MepKaTa NpUTBOp Bu Omite opOuenu o cTpaHa Ha
Cynujara Ha MPeTXOJHA MoCTanKa?

Co Koe 00pa3okeHne Omie OqOueHu?
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Janu ce ciyuunIio CyJoT Jia ONpeJIeNu ipyra MepKa 3a 00e30e/1yBarmhe MPUCYCTBO BO CIIy4aj
KOT'a 0jO MPEIOXKII IPUTBOP?

1. He.
2. Jla (HaBezeTe KOU MEpKHU OuIie OMPEIEIICH! O] CTpaHa Ha CYI0T)

Kowu on cnemamBe Mepkn 3a 00e30eayBarmbe MPUCYCTBO JOCEra TH UMAaTe MPEIoKEHO?

* Mepka Ha npeTna3inuBoOCT
Opoj Ha TIOTHECECHUITPEIO3N
Opoj Ha mpUdaTEeHN MPEUTO3U O CyaujaTa

* ['aparnuja

0poj Ha ITOTHECCHUTIPEIUTO3N
Opoj mpudaTeHn TPeAI03n O CyAnjaTa

Kora rpanmujara ja mpeziara ogOpaHaTa (3a0Kpy»KH)
1. mma motpeba o MUCTICHE Ha 0jO TIPS Ja OUTYIH CYIOT
2. Hema moTpeda o1 MHUCIICHE Ha 0j0, CYIOT Tpeda caMOCTOjHO Aa OIUTyYH

* Kyken nputBop
Opoj Ha TIOTHECEHUITPEIO3H
Opoj Ha mpUdaTEeHN MPEUTO3U O CyaujaTa

Jlanu cmerare Jieka OCHOBUTE 3a OIPEJIeNTyBamhe KPATKOTPAEH MIPUTBOP U HETOBOTO
BpEMETpacHke Ce COOABETHO ompeneneHu Bo 3KI1?
1. A
2. HE (maBemere I OCHOBHTE IITO CMETAaTe AeKa Tpeda Ja OMmaT MpOIHIIaHA OJHOCHO
BO KOj TIpaBell JIa Ol U3MEHATa Ha BPEMETPACHETO M OJ] KOU MPUIHHH)

Konky (BO 9acoBW) HajuECTO/MPOCEYHO U3HECYBA BPEMETO IITO BH CTOU HA PACIIONIATahEe O
JIOHECYBab€ Ha 33ApKaHOTO JHIe o1 cpaHa Ha MBP na 1o ucrekor Ha 24 yaca 3a HEroBO
H3BEIYBakC MPE] CyArja Ha MPETXOJHA MTOCTanmKa?

Jaca

(HaBeneTe MOMOIHNTEIHO 00jaCHYBAbE aKO CMETaTe 32 MMOTPEOHO)
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Kaxko nocramyBaTe Kora OCOMHUYEHHOT HE € JOCTalleH, a IMa OCHOBH 32 OIIPE/ICITyBarbe
TIPUTBOP?

Hagenere manm Hekoja apyra onpenda ox 3KII (raBenete ro u wienot ox 3KII) Bo ogHOC Ha
MIPUTBOPOT Bu mpuanHyBa HEAOYMUIIH, TIPOOIEMH, TIJIEMH WA TIOTSIIKOTHH BO MPAKTUIHATA
TIpAMEHa

Bu 6naronapume 3a copabotkaral
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MMPUJIOT 6:
O0pa3sen Ha peleHHe 32 ONpeeyBam-€ HA MEPKATa NPUTBOP

CYIUJATA HA TIPETXOJHA TIOCTAIIKA Bo OCHOBHUOT CVY]/I
[OCTAIyBajKu MO MPEJIOTOT 32 ONPe/IeyBamhe Ha MEpKa IIPUTBOP
Ha OCHOBHOTO jJaBHO OOBHHUTEJICTBO , KO.0op. on TOJIMHA,
MOJTHECEH IMPOTUB OOBUHETHOT MOpajy MOCTOCHE Ha OCHOBAHO COMHEHHUE JeKa
CTOpWJI KpuBUYHO iesto —  oxa K3, cormacHo win.165 c1.1 1.1, 2 11 3 o 3KII B.B. co uin.168
o 3KIT u wi.162 B.B. co un.69 ct.4 on 3KII, Ha nen TOJIMHA, TO JIOHECE CJICTHOTO

PEIMIEHMWE

IMPOTUB:

O]l TaTKO , Majka , poreH/a Ha
TOIMHA BO , JKHBEE BO Ha yiI. Op._ , CO3aBpUICHO
o0pa3oBaHKe, 0)KEHET/HEIKCHET, 110 HALIMOHATHOCT , AP KaBjaHUH Ha , CO
EMBI' , CO HMMOTHA COCTOj0a, OCyJyBaH/HEOCY/yBaH, Ce BOIu/

HE C€ BOAM IOCTAlKa 3a IPyTro KPUBUYHO JENI0;

MNOCTOU OCHOBAHO COMHEBAIHLE
JieKa Ipes3ed J1ejCTBHja Ha N3BPIIYBamke Ha KPUBUYHOTO JIEJI0 MITO My CE CTaBa Ha
TOBAp U TOA:

(omuc Ha Je0TO)

O 4JI. CT. BB 4]1. CT. on KpI/IBI/I‘IHI/IOT 3aKOHHUK.

II.

CE OIIPEJAEJIYBA MEPKA ITPUTBOP
BO TPacwEe 0]l JIeHa, CMETAHO Off TOJIMHA OJT 9acoT J10 roAnHA
hi (Y 4acoT, a OPaJu MOCTOCHE HA MPUUMHUTE IIpeaBUIeH! BO wi.165 ct.l1 .1,2 u 3
on 3KIIL

Omnpenenenara Mepka npuTBop ke ce u3Bpirysa Bo KITY 3arsop
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II1.

[MocTanyBajku 1o cy:k0eHa TOIKHOCT, Ce yTBPAYBa AeKa JIMIIYBAaHkETO 071 CI000/1a,
Ha OOBHHETHOT , IOBEZICH BO Cy/I Ha TOJIMHA BO 9acoT, IIpe. Cyauja
Ha MPEeTXO0JHa MOCTankKa, Ha JIeH , BO gacot, E 3BAKOHHUTO, co cnyxbeHa
Oenemka 3a nuuryBame of cinodona on MBP va PM CBP _ Op.. ox  romuHa u co
pelieHue 3a 3a/pxKyBambe Ha juieto o MBP va PM CBP  Op.  om  ronuHna.

OOpasnoxeHue

OJO nozxHece 110 cynujaTa Ha IPETXOHA TOCTAMKA IPEIOT 32 OIPEISTyBakbE MEpKa
MPUTBOP NPOTUB 00BUHETHOT _ , mox KO.Op. ox  roxuHa, mopajau NOCTOCHE
Ha ocHOBHUTE 3a mpuTBop ox wi.165 ct.1 1.1, 2 u 3 oxn 3KII. Bo mpuyor gocrasu Hapeada
3a CIpOBeNyBambe Ha UCTPAXKHA TIOCTAINKA MPOTUB OOBUHETUOT __ MOPAIU MMOCTOCHE
OCHOBaHO COMHEBAE JIEKa CTOPUII KpUBUYHO Aeno _ of K3, a ru jocraBu u ciegHuTe
JIOKa3H:

Bo npemiorot ce HaBemyBa Jieka OCTOjaT OCHOBUTE 3a PpUTBOpP oA wi. 165 cT.1 1.1,
2 u 3 ox 3KII, oHOCHO JieKa MOCTOU OIMACHOCT OJ1 HErOBO OETCTBO JOKOJIKY Ce OpaHu OJ1
cno0o/a ni ke ce Kpre, IMajKu TH BO TPEABH/] IPUUUHUTE (12 ce HaBeaT) ,
K€ ja [ompeuyBa UcTparara co BIMjaHUe BP3 CBEIOIHUTE, COYYSCHUITUTE WU IIPUKPUBAUUTE
(ma ce HaBenar) , k€ TO IOBTOPH KPUBUYHOTO JIEJIO (712 Ce HaBear)
[Mopaau HaBeeHOTO, TIpeJyIara Cy/irjaTa Ha IPETXO0/HA [TOCTAIKa Ja JJOHECe PEIICHHEe CO
KO€ Ke ompeaeny nputBop cortacHo wi.165 ct.l1 .1, 2 u 3 oxn 3KIL

Bo Bpcka co mogHeceHHOT MpeyIor 3a ONpeaeyBambe Mepka IPUTBOP, CyaujaTa
Ha TPETXO/(HA ITOCTAlNKa 'M UCIHUTa CTPAHKUTE BO MOCTANKaTa 1 OpaHUTENOT, a MpUToa
OOBUHETHOT HaBeJe JeKa . JaBHMOT 0OBHHHTEN HaBeae MIpU TUCMEHO
IOIHECEHHOT IIPEUIOT 3a OIPEeyBabe Ha MEPKaA IIPUTBOP, CMETA JeKa OCHOBUTE
3a MpUTBOP, npeasuaeHu Bo Wwi.165 ct.1 1.1, 2 u 3 ox 3KII. bpanurenor cmera nexa

[To ncuTyBamETO HA CTPAHKKUTE U OPAHUTEIIOT, Cy/IMjaTa Ha IPETXO0HA TOCTAIKa
Hajje JeKa:

[Ipenmoror 3a onpenenyBame MepKa IPUTBOP € OCHOBAH.

HMeHo, BO KOHKPETHUOT CIy4aj, CyArjaTra Ha MPEeTXOJ(HA ITOCTANKa CMeTa JieKa
MOCTOjaT OCHOBUTE 3a OIPE/IeyBakhe MEpKa IIPUTBOP MpeaBuaeH! BO WI. 165 cT.1 T.1,2 1 3

on 3KH, OAHOCHO ACKa MOCTOU OITaCHOCT O HETOBO 0ercTBo HOKOJIKY C€ 6paHI/I o1 CJ'IO6OZ[3,
OCHOBAH CTpaB ACKa Ke T’ COKpHe, (I)aJ'ICI/I(I)I/IKyBa WJIA YHULITH TPAaruTe Ha KpUBUIHOTO ACJI0
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INPUMEHA HA MEPKATA ITIPUTBOP CIIOPE/]
3AKOHOT 3A KPUBUYHATA ITIOCTAIIKA OJ1 2010 TOAWNHA

WM K€ ja IonpevyBa MocTanKara co BiMjaHue BP3 CBEJOLUTE, BEIITALIUTE, COYYECHULIUTE
WM IPUKPUBAYMUTE KAKO U JIeKa IOCTOM ONpaBJaH CTPaB A€Ka Ke IO IOBTOPH KPUBUYHOTO
JIEJI0.

[Ipu otydyBameTo Cyn0T ro NMaIle NpeABHU I BUAOT U KapaKTePOT Ha KpPUBUYHOTO
JIeJ10, BUCHHATA Ha 3alpeTeHaTa Ka3Ha 3a HCTOTO, TOCEOHO OKOJTHOCTA IeKa ,
KOj peaJIHO YKa)KyBa Ha IOCTOCHE OMTACHOCT 0J] HETrOBO OErCTBO MJIM MOXKHOCT /1a C€ KpUe
Ha/BOp of rpanunmre Ha P. Makenonuja.

Co omnien Ha Toa Jieka HapendaTa 3a CIPOBEAYBAbE HCTPAXKHA OCTAIIKA € IUTOTYKY
JIOHECEHa BO TEKOT Ha Koja Tpeba J1a ce cIpoBeAaT MOBEKEe UCTPAXKHU JIEjCTBH]jA, a aKo
ce “Ma IpeaBHUL (Ha mp: MPEeTXOJHH MO3HAHCTBA, KOHTAKTH CO CBEIOLIN,
EBEHTYaJIHU COYyUYECHHUIIM, COyYECHUK BO OEI'CTBO U CII.), IOCTOM ONpPAaBAaH CTPaB JeKa
JIOKOJIKY OOBHHETHOT ce OpaHH 07 c710001a MOYKE J1a ja IOIIpedyBa MOCTaNKara co BIHjaHue
Ha CBE/IOLIM, COyYECHHULIN UITH IPUKpHUBadK. OKOJTHOCTA JIeKa BO TEK € M3TOTBYBaHhE Ha BELIT
HAOJ U MHUCIICE¢ M TEXHHYKA 00paboTKa Ha mpeaMeTuTe (Ha mp: Bo3wio, numroi, JHK
aHaJIM3a) yraTyBa Ha IOCTOCH-E Ha pealieH CTPaB OJ MOXKHOCTA 1a TM YHUIITH TParuTe Ha
KPUBUYHOTO JI€JIO WM UCTUTE J]a I'M COKPHE.

Wmajku ro npensua GakToT AeKa AejcTBUjaTa I'M Mpe3eMa BO MOI0JIT BPEMEHCKH
MIEPHOJ (Ha mp: YHOPHOCT, HACTOjYUBOCT, OE3003UPHOCT U CII.), YKaXKyBa Ha
MOCTOEH-E HA OCHOBAaH CTPaB JIeKa MOXKE /1a IO IIOBTOPH KPUBUIHOTO JIETI0 32 KOE CE TOBapH,
OJHOCHO /1a TO AOBPIIH JEJIOTO ILITO OCTAaHAJIO BO OOHI.

Cynujata Ha IPeTXO/(HA ITOCTAIKa CMEeTa JIeKa CO 0Baa MepKa KaKko HajCOOABETHA
BO KOHKPETHHOT ClTy4aj ke ce 00e30e11 mprucycTBO Ha OOBUHETHOT BO HATAMOIITHHOT TE€K
Ha TOCTanKara u Jieka BO O0BOj MOMEHT HeMa MOKHOCT 32 ONpeieNTyBambe Iodyiara Mepka.

[TocramyBajku 1o ciry>k0eHa JTOJDKHOCT, a Bo cmucia Ha 4wi.162 ct.1 ox 3KII,
CyaujaTa Ha MPETXOJHA [TOCTaNKa yTBPIH IeKa OOBUHETHOT, € 3aKOHUTO JIMILIEH Off 1000712
co cirykOeHa Oenemika 3a jumryBatse ot MBPHaPM ~ Op. om  roxuHa, OIHOCHO
3a7prKaH co pelIeHue 3a 3apKyBarbe Ha une of MBP na PM-CBP  Op. on  ronuHa,
Ha __ TOAMHA BO __ YacoT.

I/IMajKI/I o nNpe€aABU HABEACHOTO CE€ OJIYUH KaKO BO U3pEKaTa Ha pEIICHUETO.

OCHOBEH CVYJ , .0p.__om  romunHa

Cynuja Ha mperxojHa
rocrarka
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NNPUMEHA HA MEPKATA ITPUTBOP CITOPE]
3AKOHOT 3A KPUBUYHATA ITOCTAIIKA O/ 2010 TOAUHA

I[TOYKA: IlporuB peuienuero ox craB 1 ox u3pekara, 103BOJICHA € kajba BO pok of 24
yaca 110 IPUEeMOT Ha UCTOTO MPEKy Cy[ujara Ha MpeTxoaHa nocramnka 10 CoBerot of 4i.25
ct.5 on 3KIL

KAJIBATA HE I'O 3AZIP’)KYBA U3BPIIYBAIBLETO HA PEHIEHUETO

[IpotuB pemeHneTo of CT.2 O U3peKaTa, A03BOJICHA € Kallba Bo pok ox 48 yaca 1o
MPUEMOT Ha UCTOTO NMPEKy CyAujaTa Ha MpeTxoaHa nocranka 10 CoseToT of wi.25 cT.5
on 3KII.

JIH: - Ha OOBUHETHOT,
- Ha OJO,
- Ha OpaHUTETIOT ajB. ,
-na KITY 3atBop .

00 8K00
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ZBATIMI I MASES SE PARABURGIMIT SIPAS LIGJIT
PER PROCEDURE PENALE TE VITIT 2010

Shkurtimisht pér Analizén

Analiza pér zbatimin n€ praktiké t€ masés sé¢ paraburgimit dhe korniza teorike ligjore e
paraparé né Ligjin pér Proceduré Penale! t€ vitit 2010 (né tekstin ¢ métejshém LPP i vitit
2010), 1 cili vendosi reforma konceptore né€ legjislacionin e procedurave penale né vend,
duke futur elemente karakteristike pér sistemet akuzuese, éshté rezultat i bashképunimit
ndérmjet Shoqatés pér Drejtési Penale dhe Kriminologji dhe Sektorit t€ sundimit t&é sé
drejtés né Misionin e OSBE-sé né Shkup.

T€ dhénat e paraqgitura n€ Analiz€ kané t€ béjn€ me periudhén e nénté muajve té paré té
zbatimit t&€ LPP t€ vitit 2010, pérkatésisht nga 1 dhjetori i vitit 2013 deri mé 31 gusht t&
vitit 2014 né katér gjykata themelore (Manastir, Tetové, Shkup dhe Shtip).

» Struktura metodologjike e Analizés

Duke u nisur nga fakti se vendimi pérfundimtar nése do té caktohet paraburgim ose jo
éshté né kompetencé t€ gjykatés, kurse vendimi i1 gjykatés ka t& b&jé drejtpérdrejt me t&
akuzuarin, pérkatésisht mbrojtjen, ekipi pér pérgatitjen e késaj Analize ishte i pérbéré nga
njé gjykatés, njé avokat dhe njé teoricien.

Gjaté pérgatitjes sé Analiz€s, ekipi i autoréve shfrytézoi disa qasje:

= Shqyrtimin e aktvendimeve té marra pér paraburgim né gjykatat themelore né
Manastir, Tetové, Shkup dhe Shtip;

*  Anketimin e prokuroréve té cilét i ndiqnin trajnimet e avancuara pér LPP né
periudhén maj-qershor t& vitit 2014%;

= Biseda dhe konsultime me gjykatés, prokuroré dhe avokaté t€ cilét punojné€ né
1€min e té drejtés penale.

Profesionalizmi, sinqeriteti pér bashképunim dhe mbéshtetja e gjykatésve t€ procedurés
paraprake té cilét si persona pér kontakt ishin caktuar nga kryetarét e gjykatave themelore
té Manastirit, Tetovés, Shkupit dhe Shtipit né procesin e mbledhjes s€ aktvendimeve pér
paraburgim ishin t€ njé réndésie t€ vecanté pér realizimin e suksesshém té projektit.

Duke marré parasysh géllimin e Analizés qé t€ sigurojé njé qasje t€ gjeré né shqyrtimin
e késaj problematike, ekipi i autoréve ishte né kontakt t&€ vazhdueshém me pérfaqésues
té gjyqésorit, t&€ prokurorisé dhe té avokaturés né interes t&€ grumbullimit t&€ mé shumé
informatave pér sfidat dhe veprimet né praktiké.

» Qéllimet dhe detyrat e Analizés

Detyra e paré né kuadér té qéllimeve té projektit ishte t& kryhet njé analizé pérmbledhése
e zbatimit praktik t€ vendimeve t€ sapo futura né lidhje me paraburgimin né LPP t& vitit

! Ligji pér proceduré penale, Fletorja Zyrtare e RM nr. 150/2010, 100/2010
2NEé periudhén e pérmendur u plotésuan 31 Pyetésoré nga prokuroré té prokurorive publike themelore té ndryshme.
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ZBATIMI I MASES SE PARABURGIMIT SIPAS LIGJIT
PER PROCEDURE PENALE TE VITIT 2010
2010, nga aspekti i theksimit t€ vecant€ t€ nevojés qé t€ kihet parasysh proporcioni ndérmjet
kohé&zgjatjes sé tij dhe sanksionit t€ pritur penal. E gjith€ kjo me gé€llim qé:

— t& shmanget zgjatja e tepért dhe e pérs€ritur e masés s€ paraburgimit;

— pércaktimi i paraburgimit si masa e fundit dhe e vetme efikase pér sigurimin e
pranisé né lidhje me alternativat e tjera té paraburgimit;

— té tregohet n€ detyrimin ligjor qé fillimisht t€ kontrollohet nése nga provat e
paraqitura pér kérkesén e caktimit t€ paraburgimit né ményré t€ padiskutueshme
rrjedh ekzistenca e dyshimit se i dyshuari/i akuzuari e ka kryer veprén penale pér
té cilén ngarkohet;

— & tregohet nevoja e marrjes s€ aktvendimeve t€ vecanta pér paraburgim pér ¢do
té akuzuar dhe arsyetim té veganta pér secilén bazg€ mbi t€ cilén €shté pércaktuar
paraburgimi né aktvendimet e miratuara me obligim shtes€ g€ t€ sqarohet se nga
cilat arsye masat e tjera pér sigurimin e pranis€ nuk do ta realizojné qéllimin pér
praniné e vazhdueshme té t& akuzuarit gjat€ procedurés.

NE interes t€ njé analize mé t€ géndrueshme té zgjidhjeve ligjore, detyra e dyt€ drejt sé
cilés synonte ky projekt ishte qé t€ shqyrtohen aktvendimet e marra né lidhje me masén e
paraburgimit dhe vendimet e késhillave penal€ né lidhje me prolongimin e paraburgimit.
Qéllimi 1 kétij aspekti t&€ hulumtimit ishte qé t€ arrihej n€ njé€ perceptim nése dispozitat
zbatohen si¢ duhet né praktiké, nése dicka ka ndryshuar né€ lidhje me vlerésimin e dyshimit
té arsyetuar si dhe vlerésimin e ligjshméris€ pér privim nga liria. N€ kété segment né€ ményre
té konsiderueshme ndihmuan edhe rezultatet e anketés s€¢ shkurtér t€ sipé€rpérmendur né
mesin e prokuroréve té cilét treguan pér praktikat qé ekzistojné né€ gjykata t& ndryshme né
lidhje me veprimet e prokuroréve.

» Justifikimi i Analizés

Parimi i sundimit té s€ drejtés €shté i lidhur ngushté me liriné fizike dhe siguriné ligjore té
qytetaréve té cilét garantojn€ mbrojtje nga privime arbitrare nga liria. E drejta e lirisé€ dhe e
siguris€ personale gézon mbrojtje né€ ligjet e kushtetutés, ligjet ndérkombétare pér té drejtat
e njeriut, si dhe né kornizat e ligjeve procedurale nga sfera e dénimeve. Bazat, organet
kompetente, procedura dhe koh&zgjatja e privimeve nga liria pér nevojat e procedurés penale
duhet t€ pércaktohen qarté dhe pa dyshime né legjislacionin pozitiv té€ procedurave penale.

Me Ligjin e ri pér proceduré€ penale té vitit 2010 u vendos nj€ formé e re e trajtimit dhe njé
ndarje e ndryshme e funksioneve procedurale midis gjykatés, prokuroris¢ dhe mbrojtjes.
Duke e liruar gjykatén nga obligimet pér t€ mbledhur dhe paraqgitur prova, theksi vihet
né forcimin e rolit t€ saj né aspektin e mbrojtjes sé t€ drejtave dhe lirive t€ njeriut dhe
pérkujdesjes pér zbatimin e drejté t€ ligjit dhe t€ garancive procedurale. Roli g€ t€ kujdeset
pér zbatimin ligjor t€ procedurés kur personi i dyshuar éshté privuar nga liria, né fazén e
paré té veprimit — procedura paraprake?, i besohet gjyqtarit t€ procedurés paraprake.

NEé nenin 5 t€ LPP, personi i akuzuar pér vepér penale ka té drejt€ né gjykim té drejté nga

3 Neni 69 paragrafi 4 i Ligji pér proceduré penale, Fletorja Zyrtare e RM nr. 150/2010, 100/2010

00800




ZBATIMI I MASES SE PARABURGIMIT SIPAS LIGJIT I

PER PROCEDURE PENALE TE VITIT 2010
njé gjykaté e paanshme, né€ njé€ proceduré kontradiktore né t€ cilén mund t’i kontestojé
akuzat kundér tij dhe té japé€ dé€shmi né dobi té tij. Réndési t€ veganté ka neni 6 i LPP
i cili parashikon qé€ t& akuzuarit n€ procedurén penale, duhet té gjykohen n€ nj€ afat té
arsyeshém, pa vonesa té pajustifikuara, gjykata t€ parandalojé ¢do lloj abuzimi me té drejtat
qé€ u takojné pjesémarré€sve né€ procedura, me gjoba t€ parashikuara né para pér shkelésit
e té drejtave, por né t€ njéjtén kohé €shté paraparé qé paraburgimi dhe kufizimet e tjera
duhet té reduktohen n€ koh&€n mé té shkurtér t€ nevojshme.

Paraburgimi paraget njé mase té€ njé procesi shtréngimi, i cili ka si pasoj€ kufizim t&
pérkohshém t€ liris€ sé njé personi pér té cilin dyshohet se ka kryer vepér penale. Q€&llimi
kryesor i pércaktimit t€ paraburgimit €shté ndérmarrja e pandérpreré e veprimeve procedurale
dhe kryerja e procedurave penale me respektim rigoroz t€ parimeve t€ komunikimit verbal,
direkt, t& kundérshtimit, trajtimit t& drejté, si dhe parimit t& pércaktimit t€ s€ vértetés
materiale, t€ cilat nuk mund té realizohen pa praniné e t€ akuzuarit.

Mbrojtja e t€ drejtave dhe e lirive t€ personit, liria e t€ cilit €shté kufizuar, jané€ p&€rshkruar
né nenet 5 dhe 6 t&€ Konventés Evropiane pér t€ Drejtat dhe Lirité e Njeriut (KEDNJ), si
dhe né nenin 9 té Paktit Ndérkombétar pér t€ Drejtat Qytetare dhe Politike (PNDQP). Né
kété kontekst, Gjykata Evropiane pér té€ Drejtat e Njeriut (GJEDNJ) pranon se privimi nga
liria mund té€ keté€ forma t€ ndryshme né€ varési t€ standardeve ligjore, por dhe nga praktika
e vendeve t€ ndryshme né varési t€ metodave g€ i pérdorin ndaj personave té pérfshiré
né lloje t€ caktuara t€ veprave penale. Vendimtare €shté nése kufizimet e liris€ jan€ mjaft
serioze, ku merren parasysh mé shumé aspekte reciprokisht té kushtézuara: kohézgjatja,
efektet, ményra e zbatimit t€ masés etj. Gjithashtu, duhet t€ ekzistojné prova objektive se
i pandehuri:

= do té iké (personi mé paré ka ikur; ka prova ose t€ dhéna se planifikon arratisje pér
shkak té kontakteve me persona jashté vendit; ka familje né shtet tjetér; n€ rrezik
arratisjeje tregojné rastet, karakteri, morali ose statusi), pérkatésisht

= do t€ ndikojé mbi déshmitarét dhe n€ hetim (ka rrezik pér shkatérrimin e provave,
zvogélimin e vlerés déshmuese, kontakte me njeréz qé€ jané pérfshiré né rast etj.),
pérkatésisht

= dotapérsérité ose do ta mbarojé veprén ose do té b&jé vepér me té cilén kanoset (nése
ngarkohet pér mé shumé ngjarje té€ lidhura né kohé me ¢ka tregon géndrueshméri
né veprim etj.)

= duket garté se shmanget té vijé né seancén kryesore (edhe pse éshté lajméruar sig
duhet, personi nuk vjen né gjykatg etj.)

Paraburgimi e t€rheq vémendjen e opinionit gjyqésor dhe atij shkencor, por dhe t& opinionit
né pérgjithési, pér shkak t€ faktit se me zbatimin e tij suspendohen té drejtat dhe lirité
themelore dhe pércaktimi i tij, si rregull, luhatet n€pér njé vijé€ t€ hollé ndérmjet pérpjekjeve
qé t€ sigurohet prania e personit, pér t€ cilin ekziston dyshim i bazuar se ka kryer vepér
penale, nga njéra an€, dhe parimit sipas t€ cilit konsiderohet i pafajshém pérderisa nuk
déshmohet fajésia me vendim t€ formés sé preré€ té gjykatés, nga ana tjetér.
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Nevoja e zbatimit té projektit q€ i dedikohet masés s¢ paraburgimit u shfaq pér shumé arsye.
Nga pérvoja e zbatimit t&€ LPP nga viti 19974, mé shumé vérejtje pér masén e paraburgimit
kishte né lidhje me vendimet pér pércaktimin e tij té cilat ishin sjellé nga ana e gjykatés, por qé
ishin pércaktuar si t€ pashpjeguara, t€ paargumentuara, tepér té€ pérgjithésuara, kurse masa e
paraburgimit zgjat shumé pa pasur argumente pér bazat e paraqitura konkretisht. Né té njéjtén
linj€ jané dhe vérejtjet qé€ kéto vitet e fundit drejtohen né adresé té pércaktimit t€ masés sé&
paraburgimit nga ana e gjykatés, pa gené aq sa duhet kritik né vleré€simin e dyshimit t€ bazuar,
se paraburgimi ndonjéheré shfrytézohet si dénim né€ vend t€ masés, se ka raste né praktiké
nga t€ cilat lind shqetésimi pasi masa e paraburgimit caktohet edhe pse ka kaluar shumé kohé
nga kryerja e veprés deri né€ zbulimin e saj, personat e kané¢ humbur cilésiné té cilén e kishin
dhe nuk ekziston mundésia pér ta pérséritur veprén, kur t&€ akuzuarve u shqiptohet dénim me
burg né kohézgjatje identike me kohén e kaluar n€ paraburgim, prolongime t&€ njépasnjéshme
té paraburgimit pa pasur argumente t€ mjaftueshme qé i justifikojné aktvendimet e tilla etj°.

Vendi yné do té mbahet mend pér paraburgimin® e gazetarit Tomisllav Kezharovski pér
tekst té shkruar né vitin 2008 dhe prolongimin e shuméfishté t& paraburgimit, pavarésisht
reaksioneve t€ bujshme t€ OSBE-s¢€, Federatés Ndérkombétare t€ Gazetaréve (IFJ) dhe t&
organizatave té tjera t€ cilat kujdesen pér shkallén e respektimit té té drejtave t& njeriut, si dhe
té Departamentit té Shtetit t¢ SHBA né Raportin pér té drejtat e njeriut né Ish Republikén
Jugosllave t&¢ Maqgedonis€ pér vitin 2013”. Imazhi i shtetit u prish edhe para GJEDNJ, ku
vendi humbi disa raste t€ lidhura me shkeljen e nenit 5. Pér shkak té paraburgimit 20 mujor
t€ véllezérve Milladinov, i prolonguar shumé herg, qé sipas vendimit t€¢ GIEDNJ® ka ndodhur
me zgjidhje shabllone dhe baza jo aq t€ argumentuara pér vazhdim, nga buxheti i shtetit
do t&€ derdhen rreth 8.000 euro né emér t&€ démeve materiale. Sapo ka filluar t€ analizohet
rasti i véllezérve Shipoviq, i cili sipas Raportit t& Departamentit t€ Shtetit t&¢ SHBA’,
pérmban shumé implikime politike t€ cilat t& cojné né pérfundimin pér drejtési selektive.
Shgetésime shfagen né kuptimin e vlerésimit t&€ nevojés sé njé procedure kaq voluminoze
pér ekstradimin e njé personi, i cili vullnetarisht e ndérpreu géndrimin jashté shtetit qé té
kthehet né vend, pasi mori vesh se kundér tij éshté ngritur proceduré penale, paraburgimi
i ekstradimit, procedura e shkurtuar e ekstradimit, por vémendje té vecanté ngjallin dhe
argumentet q¢€ 1 arsyetojné shkaqet pér paraburgim, njé praktiké e re gjyqésore, jo shumé
e zakont€ e paralajmérimit t€ personave té cilét ofrojné prona si garanci né kémbim té

4Ligji pér proceduré penale, Fletorja Zyrtare e RM nr. 15/1997, 74/2004, 83/2008, 67/2009,dhe 51/2011

’ Raporte vjetore t&¢ Komitetit t& Helsinkit pér vitet 2010, 2011: .; http://www.mhc.org.mk/pages/reports#.VN34P9RwalA;
Raport i SHBA-ve pér té drejtat e njeriut né Ish Republikén Jugosllave t€ Magedonisé pér vitin 2013.; http://www.
state.gov/ j/drl/ rls/hrrpt/humanrightsreport/index.htm?year=2013 &dlid=220304#wrapper; “Braking the Conspirancy

of Silence”, Amnesti International, 2015 http://www.amnesty.ch/fr/themes/torture/docs/2015/programme-secret-de-
detention-de -la-cia-les-gouvernements-europeens-doivent-rendre-des-comptes/breaking-the-conspiracy-of-silence-usas-
euro pean -partners-in-crime-must-act-after-senate-torture-report-33-pages-en-anglais; Paraburgim para gjykimit, prof. d-r
Gordana Llazhetiq Buzharovska, Jani Niga, Margarita Caca Nikollovska, Shoqata e gjykatésve t¢ RM, viti 2009. http://
www.osce.org/mk/skopje/36711?download=true;G. Llazhetic-Buzharovska/V.Uzunov, Paraburgimi-bazat, zbatimi praktik
dhe kostoja. Pérmbledhje pér nder té prof. dr. Vladimir Mitkov, Fakulteti i Drejtésisé “Justiniani i Paré” né Shkup, 2010
fq. 323-350; Kallajxhiev, G., Mbrojtja efektive né procedurat penale né Republikén e Magedonisé, edicioni: Zbatimi i
ligjeve nén lupé, Fondacioni Shoqéria e Hapur — Maqedoni, Shkup, korrik, 2014.

¢ Paraburgimi zgjaste nga maji deri né néntor té vitit 2013.

7 Shiko shénimin 5 né fund té fages.

8 http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{“fulltext”:[“Miladinov”],”documentcollectionid2” :[“GRANDCH
AMBER”,”CHAMBER”],”itemid”:[“001-142521"]}

? Shiko http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm?year=2013&dlid=220304#wrapper
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paraburgimit né kété rast etj.

Né Doracakun pér zbatimin e masés sé paraburgimit'’, Shoqata e Gjykatésve qé né vitin
2009 ofroi udhézime pér gjykatésit dhe prokurorét pér njé zbatim mé té gjeré t€ masave
alternative dhe tregohet né nevojén e pérgatitjes sé¢ zgjidhjeve t&€ bazuara té€ cilat do t&
pérmbajné vlerésim té rrethanave konkrete té lidhura me t€ akuzuarin dhe veprén penale
pér t€ cilén ngarkohet, t€ cilat e justifikojné pércaktimin e masés pér sigurimin e pranisé.

skoksk

Qéllimi pérfundimtar i Analizés &shté qé t€ ofrohen interpretime té caktuara té cilat do t’i
ménjanojné dilemat e pranishme né opinionin e ekspertéve gjaté zbatimit praktik t& LPP,
por njékohésisht, duke pasur parasysh se ésht€ né vazhdimési procedura pér ndryshimin dhe
ploté€simin e LPP, t€ afrohen dhe njé séré propozimesh pér avancimin e dispozitave ligjore
né kété segment, t& cilat shkaktojné€ interpretime t€ ndryshme, pérkatésisht probleme ose
véshtirési gjaté zbatimit.

10 Paraburgim para gjykimit, prof. dr. Gordana Llazhetiq Buzharovska, Jani Niga, Margarita Caca Nikollovska, Shoqata e
gjykatésve t&€ RM, viti 2009.
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1 PROBLEME TE KONSTATUARA,
e VESHTIRESI DHE PRAKTIKA T PANJESUARA

Dispozita ligjore té Probleme praktike
paqarta pér caktimin gjaté zbatimit t&
dhe zbatimim e masés s€
mases sé paraburgimit
paraburgimit

Veprime té
panjésuara né
praktiké nga ana e
prokurorive publike
dhe gjykatave

Segmenti 1: Dyshim i bazuar

Masa e paraburgimit caktohet né bazg té njé propozimi t€ arsyetuar me shkrim nga prokurori,
krahas té cilit prokurori &shté i detyruar qé¢ ta dorézojé te gjykatési urdhrin pér zbatimin
e procedurés hetimore (pérveg procedurave té shkurtuara) dhe té gjithé provat materiale
té marra. Edhe pse periudha e zbatimit t&€ LPP t& vitit 2010 €shté e shkurtér, megjithaté
né praktiké tashmé éshté vérejtur njé qasje ¢ gabuar, madje edhe krahas karakterit t&
detyrueshém té késaj dispozite né njé pjesé té Aktvendimeve t€ analizuara pér caktimin e
masés sé paraburgimit mungon paragqitja e provave dhe fakteve pér dyshim té bazuar pér
té akuzuarin pér t€ cilin kérkohet masa e paraburgimit né bazé té nenit 167 paragrafi 2
pika 1''. ME poshté né fotografiné nr. 1 éshté treguar njé shembull i njé qasjeje joadekuate:

"Neni 167, paragrafi 2, pika 1, Ligji pér proceduré penale, Fletorja Zyrtare e RM nr. 150/2010, 100/2012:
“[....] (2) N¢ arsyetimin e aktvendimit pér paraburgim detyrimisht do té paraqiten: T¢ gjitha faktet dhe provat nga té cilat
del se i akuzuari e ka kryer veprén penale.|....]”
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ARSYETIM
Prokuroria Publike Themelore e prané gjykatésit té procedurés paraprake té késaj
gjykate parashtroi propozim pér caktim té paraburgimit KO. nr. té datés
kundér , nga , pér vepér penale “Sulm seksual mbi t€ mitur i cili

nuk ka mbushur 14 vje¢” sipas nenit 188, par. 1 t€ KP, e zgjeruar me veprén penale “Shfagje té
materialeve pornografike pér t€ mitur” sipas nenit 193 par. 1 né lidhje me nenin 45 t& KP, me
veprén penale “Pérdhunim” sipas nenit 186, par.1 t&€ KP dhe me veprén penale “Plotésim t&
pasioneve seksuale para t€ tjeréve” sipas nenit 190, par.3 t&€ KP né pajtim me nenin 165, par. 1,
p. 1t& LPP.

Propozimit i jané bashkangjitur: procesverbal i kontrollit n€ sht€pi dhe n€ hapésira t€ tjera i datés
_, dokumente té fotografuaranr.  , vértetim pér marrje t€ pérkohshme té sendeve i datés

, procesverbal i Prokurorisé Publike Themelore KO. nr. i datés dhe 4 CD.

Gjykatési i procedurés paraprake duke proceduar pér propozimin pér caktim t€ paraburgimit,
si dhe shqyrtim té shkresave caktoi dhe mbajti seancé dégjimore né té cilén e mori né€ pyetje
té dyshuarin, prokurorin publik dhe mbrojtésin e tij pér rrethanat me réndési pér caktim t&
paraburgimit dhe, duke i shqyrtuar provat e mbledhura nga ku del dyshimi i bazuar se i dyshuari
1 ka béré veprat penale t&€ pérmendura mé lart, arriti né pérfundimin se propozimi éshté i bazuar.

Gjaté hetimit sipas urdhrit pér kryerje t€ procedurés hetimore té Prokurorisé Publike
Themelore KO. nr. té datés , n€ mes té veprimeve té tjera hetimore
do t& béhet dhe ekzaminim i t€ démtuarve t€ cilét jané fémijé, pérkatésisht t€ mitur, e démtuara

dhe do t&€ béhen veprime t€ tjera hetimi pér kété arsye gjykatési i procedurés
paraprake e pranoi propozimin duke caktuar paraburgim pér personin né fjalé.

Njé vendim té tillé gjykatési i procedurés paraprake e mori duke pasur parasysh dénimin q&
1 kanoset pér veprat penale, midis t€ cilave edhe pér veprén penale “Sulm seksual mbi t€ mitur
i cili nuk ka mbushur 14 vje¢” pér té cilén éshté paraparé dénim i larté, se béhet fjalé pér t&
démtuar g€ jané fémijé, pérkatésisht t€ mitur dhe duke pasur parasysh se i dyshuari jeton vetém
né , 1 divorcuar, japin baz€ pér njé konkluzion té sigurt se nése i njéjti ndodhet né liri
ekziston rreziku i ikjes.

Krahas késaj, meqenése béhet fjalé pér té mitur t€ cilét nuk kané mbushur 14 vjeg, dhe e
démtuara e cila do té merret n€ pyetje né cilésiné e déshmitares, &éshté kushériré e paré€, qé do
té thoté se ekzistojné lidhje farefisnie, gjykatési i procedurés paraprake konsideron se nése i
dyshuari €shté né liri do ta pengojé hetimin duke ndikuar mbi déshmitarét dhe do t’i shkatérrojé
gjurmét e veprave penale.

Nga ajo qé u prezantua mé sipér, né pajtim me nenet 164, 165 par. 1 p. 1 dhe 2, nenet 166,
167, 171 par. 1 t&€ LPP u vendos si n€ shqiptimin e aktvendimit.

GJYKATA THEMELORE mé daté

Mbajtés i procesverbalit Gjykatési i procedurés paraprake

KESHILLE: Kundér kétij aktvendimi lejohet ankesé né njé afat prej 24 orésh pas pranimit t&
aktvendimit népérmjet gjykatésit t& procedurés paraprake drejtuar Késhillit Penal t€¢ Gjykatés
Themelore

Fotografia 1

Gjaté paragqitjes s€ propozimit pér prolongim té paraburgimit né¢ Késhillit Penal (KP),
prokurori €shté i detyruar qé t’i paraqesé t& gjitha shkresat, aktvendimin e miratuar mé
paré€ pér caktimin e paraburgimit si dhe vendimet pér prolongimin paraprak t€ paraburgimit
(né rastet e prolongimeve t& shuméfishta té paraburgimit). Cdo propozim pér prolongim
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té paraburgimit, nga aspekti i shpjegimit dhe argumentimit, duhet té keté trajtim
té njéjté si propozimi fillestar pér caktimin e paraburgimit. Né két€ kuptim &shté e
domosdoshme ¢ t€ ket fakte dhe prova g€ e justifikojn€ mbéshtetjen e ¢do arsyeje pér té
cilén propozohet prolongimi i masés s¢ paraburgimit.

Para se t€ pércaktoj€ paraburgim gjykatési i procedurés paraprake duhet t€ jeté i bindur
pér dy rrethanat e méposhtme:

= se ekziston dyshim pér kryerje t€ veprés penale pér t€ cilén ngarkohet i akuzuari dhe
= se ekzistojné prova t€ mjaftueshme si argumente shtesé pér shkaqet pér té cilat
prokurori propozon qé té caktohet paraburgim.

Bindjen e tij pér rrethanat se ekziston dyshim i bazuar, gjykatési e mbéshtet mbi déshmité
(p.sh.: vértetime pér sendet e konfiskuara, procesverbal pér kontrolle né shtépi dhe né
hapésira t€ tjera, dokumentacion i fotografuar, ekspertiza, procesverbale nga deklaratat e
té akuzuarit ose t€ dé€shmitaréve etj.) dhe urdhrin pér t€ kryer proceduré hetimore (pérveg
rasteve t€ procedurave té shkurtuara), t€ parashtruar né mbéshtetje t€ propozimit pér
caktimin e masés s€ paraburgimit.

Manggési né LPP €shté mungesa e dispozités pér ndalimin e veprimit né rastin kur gjykatési,
duke i shqyrtuar provat e paragitura né rastin e propozimit pér caktim t&€ paraburgimit, do
té vlerésojé se nuk ka déshmi t€ mjaftueshme se i akuzuari e ka kryer veprén penale pér
té cilén ngarkohet. Né njé rast té till€, né vend qé gjykatési ta nd€rpres€ procedurén (qé
logjikisht rrjedh nga funksioni i gjykatésit qé t& jeté¢ mbrojtés i té€ drejtave dhe lirive té
njeriut), mé€ e shumta g€ mund té béjé &shté ta refuzojé propozimin pér caktimin e masés
sé paraburgimit.

Vérejtje pérmbyllése:

Gjykatési nuk ka kompetencé ta ndérpresé procedurén né rast se duke vendosur
pér propozimin pér caktim té masés sé paraburgimit do té konstatojé se nuk
ekziston dyshim i bazuar pér veprén penale pér té cilén ngarkohet i akuzuari.

Rekomandim 1:

T€ shqyrtohet mundésia pér plotésim apo ndryshim t€ LPP t¢ vitin 2010, né
drejtim t€é kompetencave t€ gjykatésit t€ procedurés paraprake pér ndérprerje
té procedurés né vérejtjien pérmbyllése té cituar mé lart, duke pasur parasysh
rolin e tij si garantues i t€ drejtave té t€ akuzuarit né proceduré.

Segmenti 2: Caktimi i masés sé paraburgimit

Kohéve té€ fundit né praktiké ndeshen raste t€ elaborimit t€ pamjaftueshém té bazave pér
paraburgim nga ana e gjykatés gjat€ marrjes s€ aktvendimit pér caktim t€ paraburgimit.
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Eshté e nevojshme qé gjykata t& disponojé déshmi objektive se i pandehuri do té arratiset
(person q€ mé paré¢ &shté arratisur, déshmi pér arratisje té planifikuar, familje n€ njé€ shtet
tjetér, raste, karakter, moral, status); se do t€ ndikojé mbi déshmitarét dhe mbi hetimin
(shkatérrim i provave, frikésim i1 déshmitaréve, kontakte me persona té pérfshiré né rast);
se do té vazhdojé me kryerjen e veprés penale (n€se éshté ish i dénuar, e ka pérséritur
veprén, e kaluara e t€ akuzuarit) dhe se do ta prishé rendin publik (n€ rast hakmarrjeje ose
lingim publik).

Gjaté analizimit t€ Aktvendimeve pér caktim t€ paraburgimit, u vuné re disa aspekte t&
cilat duhet t€ shmangen né té€ ardhmen. Ato jané:

*  Pranimi i propozimit pér masé€ paraburgimi té pércaktohet sipas nenit 165 paragrafi
1, pika 12, d.m.th. se i akuzuari do t€ arratiset, pa dhéné prova se cilat jané arsyet
qé e argumentojné két€. N& njé numér t€ madh t€ vendimeve t€ marra thuhet se
shkaku &shté papunésia, mungesa e pronésis¢ dhe se nuk ka krijuar familje;

* Ng¢ disa aktvendime jané gjetur mospérputhje midis formulimit dhe arsyetimit,
késhtu g€ né formulim thuhet se caktohet masa e paraburgimit né baz¢ té nenit
165, paragrafi 1, pika 1, kurse né€ arsyetim thuhet se déshmitari nuk &shté marré
né pyetje dhe se duke géndruar né liri i akuzuari mund t€ ndikojé mbi procedurén;

* Ng¢ aktvendimet e paraburgimit té caktuara sipas nenit 165, paragrafi 1, pika 1
dhe 2", askund nuk takohen prova t€ ofruara se i pandehuri ka realizuar ose éshté
pérpjekur t€ realizojé kontakte me déshmitaré konkret ose se €shté pérpjekur t’i
shkatérrojé provat para se t’i caktohet masa e paraburgimit.

Po aq e réndésishme éshté qé t€ pérmendet se, gjaté shqyrtimit t&€ Aktvendimeve pér caktim
té paraburgimit né lidhje me ¢éshtjen e caktimit t€ masés s€ paraburgimit, né praktiké
takohen dhe qasje pozitive, si p.sh:

= Gjykata ka vlerésuar se njé nga pikat sipas s€ cilés prokuroria ka kérkuar caktim
paraburgimi éshté e pabazuar pér shkak se paditési i autorizuar nuk ka dhéné prova
relevante dhe fakte prej ku del se i pandehuri do ta pérsérité veprén mbi persona té
tjeré (n€ vendimin konkret béhet fjalé pér tentativé pér vrasje nga neni 123 paragrafi
1 né€ lidhje me nenin 19 t€ KP). Gjykata ka b&ré ndarje t& bazave pér t€ cilat jané
ofruar déshmi pér té caktuar masén e paraburgimit;

= Né¢ kéto vendime takohet fraza se masa e paraburgimit €sht€ masa mé e pérshtatshme
g€ té sigurohet prania e t€ akuzuarit gjaté procedurés dhe se né momentin kur

12 Neni 165, paragrafi 1, pika 1, Ligji pér proceduré penale, Fletorja Zyrtare e RM nr. 150/2010, 100/2012;

“[....] (1) Nése ekziston dyshim i bazuar se njé person i caktuar ka béré vepér penale, nése paraburgimi éshté i domosdoshém
pér zhvillimin e pandérpreré t€ procedurés penale, kundér kétij personi mund té caktohet paraburgim, nése: Fshihet, nése
nuk mund t€ pércaktohet identiteti i tij ose nése ekzistojné rrethana té tjera qé tregojné pér rrezik arratisjeje; [....]”

13 Neni 165, paragrafi 1, pika 2, Ligji pér proceduré penale, Fletorja Zyrtare e RM nr. 150/2010, 100/2012:

“[.....] 2) ekziston friké e bazuar se do t’i fshehé, falsifikojé ose shkatérrojé gjurmét e veprés penale ose kur rrethana té
vecanta tregojné se do ta pengojé procedurén penale duke ndikuar mbi déshmitarét, ekspertét, bashképjesémarrésit ose
fshehésit; [....]”

0016oo



ZBATIMI I MASES SE PARABURGIMIT SIPAS LIGJIT
PER PROCEDURE PENALE TE VITIT 2010

gjykata ka vendosur pér propozimin nga provat e paraqitura éshté konstatuar se
nuk ka hapésiré pér caktimin e njé mase mé té lehté né€ nenin 167 paragrafi 2,
pikal i LPP;

Mg poshté né fotografiné 2 tregohet njé shembull i njé qasjeje pozitive né arsyetimin e
aktvendimeve t€ marra pér caktimin e masés s€ paraburgimit. Né arsyetim jané dhéné
rrethanat pér shkaqet e ndryshme pér caktimin e masés sé paraburgimit ku gjykata ka
argumentuar se pse trembet pér mundésiné e arratisjes (udhétime té shpeshta té evidentuara
nga MPB-ja, kontakte jashté vendit), si dhe rrethanat té cilat paragesin rrezikshméri pér
ndikim mbi déshmitarét dhe sjellja né pérgjithési (vendi 1 punés i t&€ akuzuarit qé 1 jep
kompetenca qé ta pérsérité veprén, rangu mé i larté€ n€ hierarki i t€ pandehurit né raport
me njé pjesé t& bashképjesémarrésve dhe déshmitaréve etj.).

Nga shembulli i méposhtém &shté evidente se mosnjohja né kohé e mbrojtjes me shkaqet
e propozuara pér paraburgim e pengon até qé t€ sigurojé dhe t€ paraqes¢ déshmi shtesé€ né
bazé té té cilave bazohet deklarata e dhéné nga i akuzuari. Mungesa e provave té tilla jané
pengesé qé gjykata gjaté marrjes s€ aktvendimit t’1 keté parasysh dhe t’i vlerésojé provat
e dhéna nga ana e mbrojtjes.

Nése gjykata do t€ mundte t’i vlerésonte provat e lidhura me gjendjen shéndetésore té té
akuzuarit dhe kujdesin e tij pér nénén e sémuré, nuk pérjashtohet mundésia g€ né vend t&é
masés paraburgim, gjykata té pércaktojé arrest shtépie.

ARSYETIM
PPTH pér ndjekje penale té krimit t&€ organizuar dhe té korrupsionit, parashtroi prané
gjykatésit té procedurés paraprake propozim pér caktim t€ masés paraburgim kundér té akuzuarit

mé datén , pér shkak se ekzistojné bazat pér paraburgim sipas
nenit 165, par. 1, p. 1 dhe 2 té€ LPP. Si shtesé jané paraqitur: urdhri pér kryerje t€ procedurés
hetimore i datés , si dhe &shté¢ dorézuar kallézimi penal nr. i
datés paraqitur nga MPB e RM, SHPQ, SLKKOS, SKF — Sektori pér pastrim parash
dhe hetimeve financiare, aktvendim pér caktimin né vendin e punés t€ miratuar nga kryetari i
komunés i datés , nga ku del ekzistimi i dyshimit t& bazuar se i akuzuari e

ka kryer veprén penale pér té cilén ngarkohet.

Né propozim theksohet se ekzistojné rrethana té cilat tregojné rrezik pér ikje dhe ato
jané: lloji dhe pesha e veprave penale dhe dénimi qé i kanoset pér to, mundet qé pér kété arsye
té fshihet ose té€ iké me qéllim qé ta pengojé procedurén penale dhe té€ shmangé pércaktimin e
pérgjegjésisé penale ligjore, do t’i shmanget dorézimit t€ ftesave dhe dokumenteve té tjera gjaté
vazhdimit t€ procedurés me ¢ka ajo do t€ zvarritet. Pér rrezik arratisjeje sugjeron dhe rrethana se
udhéton jashté shtetit gjé qé del nga provat pér kalim té kufirit, q¢ do té thot¢ se ai ka kontakte
jashté shtetit ku do t€ mund té iké dhe té fshihet.

Fotografia 2, fagja 1
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Thuhet se ekziston friké e bazuar se do ta pengojé procedurén nése kihet parasysh se i njeh
bashképjesémarrésit dhe déshmitarét e ngjarjes sé dénueshme penalisht, ka kontaktuar me ta
gjaté kryerjes s€ veprave penale, kurse kundrejt njé pjese té tyre ka vepruar si zyrtar epror, si
dhe rrethana se ai ka qasje mbi provave materiale t€ shkruara pér personin juridik ku punon.
Propozohet q€ paraburgimi té pércaktohet né pajtim me nenin 165, par. 1, p. 1 dhe 2 t& LPP.

Né lidhje me propozimin e paraqitur pér caktim t€ masés paraburgim, gjykatési i procedurés
paraprake i mori né pyetje palét né proceduré dhe mbrojtésin, ku i akuzuari tha se nuk &shté e
nevojshme njé masé e tillé pér sigurim t€ pranisé sé tij gjat€ procedurés, tha se éshté e vérteté ajo
qé dy muajt e fundit ka udhétuar pér n€ Turqi, se q€llimi i kétyre udhétimeve ishte qé ta regjistrojé
vajzén e tij pér té studiuar né Stamboll. Shpjegoi se nuk ka pérse t€ iké, se edhe tani éshté né t&
njéjtin vend pune, pikérisht drejtues i sektorit pér veprimtari komunale, komunikacion dhe rrugg,
se nése ka pasur géllim qé ta pengojé procedurén dhe deri tani ka pasur mundési qé t’i shkatérrojé
provat materiale ose qé€ t€ ndikojé mbi déshmitarét. Theksoi se ende éshté drejtues i sektorit dhe
tani &sht€ autorizuar prej kryetarit t€ komunés qé t’i nénshkruajé té gjitha situatat e pérkohshme
dhe ato pérfundimtare si dhe kontratat. Shpjegoi se ai €shté me shéndet t& dobét, pikérisht né
muajin gershor t€ vitit 2014 i jané béré 3 ndérhyrje kirurgjikale, pasojat e t€ cilave jané ende t&
pranishme, se ende €shté nén mbikéqyrje dhe kontroll mjekésor, dhe meqenése ka plagé té€ hapura
&shté né terapi me antibiotiké si dhe pranon terapi pér tension té larté té gjakut, kolesterol si dhe
né terapi pér t€ sémurét me diabet. Pér té gjitha kéto q€ u thané mé lart konsideron se nuk duhet
té caktohet paraburgim.

Mbrojtési theksoi se nuk duhet t€ caktohet masa paraburgim, pikérisht gjykata duhet t€ keté
parasysh se prania e t€ akuzuarit mund té sigurohet me ndonjé masé tjetér mé té lehté, se éshté i
pabazuar pretendimi se i akuzuari mund t€ iké nése kihet parasysh se ai edhe mé paré ka qgené i
arritshém pér organet e zbatimit té ligjit. Shpjegoi se edhe tani ndodhet né vendin e punés né té
cilin ka gené edhe mé paré, gjat€ marrjes sé vendimit gjykata ta keté parasysh se ai éshté njeri
familjar, baba i tre fémijéve madhoré, paraprakisht nuk ka gené i dénuar, se ai éshté siguruesi
i vetém i mjeteve financiare né familje, qartésoi se ai jetoj né bashkési me t€ émén e cila ka
probleme t€ rénda shéndetésore, pikérisht ka sémundje té& Alzheimerit dhe pér kété i akuzuari
éshté ai g€ kujdeset pér t&. Me caktimin e masés sé paraburgimit do t€ keqé€sohet edhe mé shumé
gjendja shéndetésore e té€ akuzuarit. Propozon qé t€ caktohet njé nga masat e tjera parandaluese té
parapara né LPP si marrja e dokumenteve t€ udhétimit.

Prokurori publik deklaroi se e mbéshtet térésisht propozimin e paraqitur me shkrim pér caktim
té masés paraburgim duke shtuar se baza qé i akuzuari edhe tani ka kontakt me provat materiale,
pasi ende &shté né t€ njéjtin vend pune, gjé qé konfirmohet edhe nga deklarata e tij se ende i ka
po ato kompetenca gé té firmosé njé lloj té tillé t&€ dokumentacionit.

Pas marrjes né pyetje té€ paléve dhe t€ mbrojtésit, gjykatési i procedurés paraprake gjeti se:
Propozimi pér caktim té masés sé€ paraburgimit éshté i bazuar.

Me fjalé té tjera, n€ rastin konkret, gjykatési i procedurés paraprake konsideron se ekzistojné
bazat pér caktim t€ masés s¢ paraburgimit t&€ parapara me nenin 165 par. 1, p. 1 dhe 2 t€ LPP,
pérkatésisht se ekziston rrezik i ikjes s€ tij nése mbrohet né liri, si dhe friké e bazuar se do t’i
fshehé, falsifikojé ose shkatérrojé gjurmét e veprés penale ose do ta pengojé procedurén duke
ndikuar mbi déshmitarét, ekspertét, bashképjesémarrésit ose fshehésit.

Fotografia 2, fagja 2
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Gjaté marrjes sé€ vendimit gjykata e kishte parasysh llojin dhe karakterin e veprés penale,
ményrén e kryerjes s€ saj si dhe lart€sin€ e dénimit q€ i kanoset pér t€, q&€ né kété rast e béjné real
rrezikun se nése i akuzuari mbrohet né liri mund t€ iké me géllim g€ t’i shmanget pérgjegjésisé
penale, dhe né két€ ményré do t€ jeté i paarritshém dhe do ta pengojé udhéhegjen e pandérpreré
té€ procedurés. Né njé rrezik té tillé sugjeron dhe rrethana se shpesh udhéton jashté shtetit, gjé
q¢ konfirmohet nga provat e kalimit té kufirit — evidenca e MPB e RM. Udhétimi jashté shtetit
d.m.th. se i akuzuari ka kontakte me persona jashté¢ RM ku mund t€ fshihet dhe t€ gjejé strehim.

Duke pasur parasysh faktin se urdhri pér kryerje t&€ procedurés hetimore sapo &shté sjellé
gjaté sé cilés duhet t€ kryhen disa veprimtari hetimore, si dhe duhet té€ merret né pyetje njé
numér i madh i déshmitarésh, qé sugjeron né ekzistimin e frikés sé€ bazuar se nése i akuzuari
mbrohet né liri, mund ta pengojé procedurén duke ndikuar mbi déshmitarét si dhe mbi persona
té€ tjeré t€ cilét pritet t€ identifikohen gjaté procedurés, si déshmitaré t&¢ mundshém ose si
bashképjesémarrés. Fakti se i akuzuari i njeh bashképjesémarrésit dhe déshmitarét, e béjné reale
frikén se nése mbrohet né€ liri mund t€ ndikojé mbi ta. Né kété rast €shté e pranishme frika reale
e shkatérrimit té gjurméve t€ veprés penale duke pasur parasysh se ai éshté né vendin e punés
drejtues i sektorit ku ka gasje mbi provat materiale.

Pér té gjithé kéto arsye q€ u pérmendén mé lart, gjykatési i procedurés paraprake konsideron
se me kété masé si mé e pérshtatshmja pér rastin konkret do t€ sigurohet prania e té€ akuzuarit né
vazhdimin e métejshme té procedurés dhe se né két€ moment nuk ka mundési pér caktim t& njé
mase mé t€ leht€. Gjykata e kishte parasysh edhe gjendjen e réndé shéndetésore t€ té akuzuarit,
megjithaté konsideron se edhe né kushtet e burgut do ta marré kujdesin e nevojshém mjekésor,
dhe sipas nevojés, do té dérgohet né kontrolle te specialistét jashté institucionit t€ burgut.

Duke vepruar sipas detyrés zyrtare, né pérputhje me nenin 162, par. 1 t€ LPP, gjykatési i
procedurés paraprake konfirmoi se i akuzuari éshté privuar nga liria né ményré t€ ligjshme me
shénim zyrtar pér privim nga ana e MPB t&€ RM.

Duke pasur parasysh kété qé u pérmend mé lart u vendos si né shqiptimin e aktvendimit

Gjykata Themelore Shkup 1 — Shkup, mé daté

Gjykatési i procedurés paraprake

KESHILLIM: Kundér aktvendimit sipas par. 1 t& shqiptimit, lejohet ankesé né njé afat prej 24
orésh pas pranimit t€ tij népérmjet gjykatésit té procedurés paraprake drejtuar Késhillit sipas
nenit 25, par. 5 t& LPP.

ANKESA NUK E NDALON ZBATIMIN E VENDIMIT
Kundér aktvendimit sipas par. 2 t€ shqiptimit, lejohet ankesé né njé afat prej 48 orésh pas
pranimit t€ tij népérmjet gjykatésit t& procedurés paraprake drejtuar Késhillit sipas nenit 25,

par. 5 t€ LPP.

DOREZUAR prané: - t& akuzuarit, PPTH pér ndjekje penale t& krimit t& organizuar dhe
korrupsionit, mbrojtésit, IPP Burgu - Shkup

Fotografia 2, fagja 3
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Vérejtjie pérmbyllése:

Gjaté propozimit t& masés sé paraburgimit, prokuroria duhet t’i mbledh& dhe
t’1 parages€ provat e nevojshme pér dyshim t€ bazuar dhe pér arsyet pér t&
cilat propozon caktim paraburgimi, dhe jo t&€ mbéshtetet vetém né shkresat e
paraqitura nga policia.

Segmenti 3: Prolongimi i masés sé paraburgimit

Pas propozimeve pér prolongim t&€ mas€s s¢ paraburgimit vérehen veprimtari me té cilat
mbrojtja pérjashtohet krejtésisht. Domethéné, mbrojtjes nuk i jepet propozimi pér prolongim
té paraburgimit dhe nuk mund t€ prezantojé fakte dhe prova né mbéshtetje t€ prolongimit
té pabazuar t& paraburgimit. Mbrojtja méson pér prolongim t& paraburgimit me marrjen
e Aktvendimit pér prolongimin e tij, ku €shté véné para “aktit té kryer” dhe e vetmja gjé
q€ post factum 1 mbetet &shté t€ b&jé ankesé dhe n€ két€ proceduré t’i paraqesé kéto fakte
dhe prova pér té cilat nuk i ishte mundésuar né kohén qé po vendosej pér propozimin pér
prolongim t& paraburgimit. Sipas jurisprudencés s¢ GJEDNJ né Strasburg, njé praktiké e
till€ éshté térésisht e kundért me garancité pér barazi t€ arméve.

Njé nga manggsité né aspektin e prolongimit t€ paraburgimit éshté se né praktiké jo rrallé
vérehet q€ vendimet pér prolongim t€ paraburgimit nga ana e Ké&shillave Penal€ jané té
paargumentuara miré€ né aspektin e bazimit dhe t& kohézgjatjes sé paraburgimit dhe thuajse
vetém si fraza pérsériten arsyet pér prolongimin e paraburgimit té cilat kané t€ b&jné me
peshén e veprés dhe dénimin g€ i kércénohet.

Nga pyetésorét' e plotésuar nga prokurorét publik té prokurorive t€ ndryshme, duket garté
se gjykata vazhdon me caktimin né ményré jokritike t€ masés s€ paraburgimit, sepse nga
té gjith€ prokurorét e anketuar'®, nuk éshté vérejtur asnjé rast kur propozimi pér caktimin
e masés s¢ paraburgimit €shté refuzuar si i pabazg.

Vérejtje pérmbyllése:

Propozimi pér prolongimin e paraburgimit duhet t€ keté status t€ njé propozimi
té ri né aspektin e argumentimit, arsyetimit dhe justifikimit t€ tij, me ¢ka do té
shmanget pérshtypja se paraburgimi i caktuar njé heré prolongohet pér inerci
deri né mbarimin e seancés kryesore.

14 Shiko shtojcén 4.
15 Né periudhén maj-gershor té vitit 2014 jané marré gjithsej 31 Pyetésoré té plotésuar.
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Segmenti 4: N¢é pérgjithési pér heqjen e masave pér té siguruar

prani dhe heqjen e paraburgimit

Eshté e nevojshme qé té tregohet se dispozita e nenit 144, paragrafi 3 t& LPP, sipas sé cilés
masat pér té siguruar pranin€ do té ndérpriten sipas detyrés zyrtare sapo t€ pushojné sé&
vepruari kushtet ligjore pér pércaktimin e masave ose do t€ zévendésohen me ndonjé masé
tjetér kur do t€ krijohen kushte pér t€, nuk ka té béjé me procedurén hetimore dhe fazén e
vlerésimit t€ padis€. Duke pasur parasysh faktin se gjykata nuk ka mbikéqyrje n€ dosjen
e 1éndés dhe veprimet e ndérmarra nga palét, ajo mund t€ veprojé vetém sipas propozimit
té€ arsyetuar nga palét.

Né praktiké shfaget problem si dhe n€ ¢faré ményre gjykatési mund t€ vendosé sipas detyrés
zyrtare, kur procedurén e udhé€heq prokurori publik i cili nuk ka obligim ta lajmérojé
gjykatésin e procedurés paraprake pér rrjedhén e procedimit. Kjo rrjedh nga fakti qé
kompetenca n€ procedurén paraprake, si dhe n€ fazén e vlerésimit t€ akuzes €shté ndryshuar,
késhtu g€ duket e nevojshme qé n€ botimin e ardhshém té LPP, n€ ményré t€ qarté duhet
té rregullohet g€ gjaté procedurés hetimore dhe né fazén e vlerésimit té akuzés, masat
pér té siguruar praniné shfuqizohen né bazé té propozimit té argumentuar té paléve
né favor té té cilit do té dorézohen ato prova me té cilat arsyetohet propozimi i dhéné
prané gjykatés, kurse gjaté seancés kryesore vendimin né kété drejtim e merr gjykata
sipas detyrés zyrtare. Pikérisht n€ njé kontekst té tillé duhet t€ kuptohet paragrafi 4 i
nenit 164 sipas t€ cilit gjaté gjithé procedurés paraburgimi do t€ anulohet menjéheré sapo
t€ ndérpriten shkaget n€ bazg té té cilave ai ishte pércaktuar.

N¢ praktiké u shfagén dilema se si t€ veprojé gjykatési i procedurés paraprake, pérkatésisht
Késhilli Penal kur nga prokurori nuk ka propozim pér prolongim t€ masés sé paraburgimit,
ndérkohé qé personi ndodhet né paraburgim. N€ njé rast té till¢€ gjykata éshté e detyruar qé€
sipas detyrés zyrtare ta ndérpresé€ paraburgimin (neni 173, paragrafi 1). Megjithaté, l1énda
gjaté procedurés hetimore, fizikisht, gjendet n€ prokurori, késhtu q€ gjykata nuk ka dijeni
si rrjedh procedura, cilat veprime ndérmerren, nése procedura hetimore éshté afér fundit
ose jo, késhtu q€ né praktiké &shté véshtirésuar mjaft vendimi sipas detyrés zyrtare.

Heqja e paraburgimit &shté né€ kompetencé ekskluzive t€ gjykatés, g€ mund té paraqesé
problem né praktiké duke pasur parasysh konceptin e ri t€ procedurés s€ udhéhequr nga palét
ku aktiviteti i paléve €shté apostrofuar né€ lidhje me inicimin dhe ndérmarrjen e veprimeve
dhe realizimin e rolit t€ tyre né proces.

Problem t€ vecanté né praktiké shkakton dispozita e paragrafit 3 t€ nenit 173 e cila
parashikon se ankesa pér aktvendimin me t€ cilin gjykata e ndérpret paraburgimin ka
veprim pezullimi. Njé dispozité e tillé €shté né kundérshtim me nenet 5 dhe 6 t€ KEDNJ
duke pasur parasysh faktin se né€se personi t€ cilit i ndérpritet paraburgimi mbetet i privuar
nga liria, ekziston baz€ pér paraburgim t€ pabazuar dhe té paligjshém. Késhtu qé do ta
formulojmé rekomandimin e méposhtém:
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Rekomandim 2:

T€ ndérhyhet n€ dispozitat e nenit 144 paragrafi 3 dhe nenit 146 paragrafi 3 té
LPP né lidhje me propozimin nga ana e paléve si akt iniciues pér vendimin e
gjykatés, dhe jo si obligim pér vendim t€ gjykatés vetém sipas detyrés zyrtare.

T€ béhen ndryshime né€ paragrafét 1 dhe 3 t€ nenit té tanishém 173 — Ndérprerja
e paraburgimit té¢ LPP, dhe ato:

»  Nélidhje me paragrafin 1- Eshté e nevojshme qé ndérprerja e paraburgimit,
pérvegse sipas detyrés zyrtare t€ mund té béhet dhe me propozim té paléve.

NEé lidhje me paragrafin 3- Eshté i nevojshém korrigjim i shpejté me té
cilin ankesa nuk e ndalon zbatimin e vendimit me té cilin éshté ndérpreré
paraburgimi.

Si praktiké pozitive do t& pérmendim njé shembull t€ ndérprerjes s€ masés sé paraburgimit
para mbarimit t€ afatit prej 30 ditésh té pércaktuar nga neni 165, paragrafi 1, pika 2 né pajtim
me nenin 6 té¢ LPP, ku thuhet se zgjatja e paraburgimit duhet t€ reduktohet né kohén mé t&
shkurtér t&€ nevojshme. Pikérisht, prokurori publik ka paraqitur kérkes€ pér ndérprerjen e
masés sé paraburgimit prané gjykatésit t€ procedurés paraprake i cili ka sjellé aktvendim
pér ndérprerjen e masés, pasi nuk ekziston mé baza pér té cilén kérkohej paraburgimi,
pérkatésisht €shté marré deklaraté nga déshmitari mbi t€ cilén i akuzuari mund té ndikonte.

Segmenti 5: Arsyetimi i aktvendimeve pér paraburgim

Arsyetimet e pakta dhe jo t€ plota té aktvendimeve pér caktimin dhe pér prolongimin
e paraburgimit, né té cilat nuk jepen té gjitha faktet dhe provat me té cilat mbéshtetet
dyshimi 1 bazuar se i pandehuri e ka kryer veprén pér té cilén kérkohet g€ t’i nénshtrohet
paraburgimit, krijojné véshtirési serioze pér mbrojtjen.

Mbrojtja as nuk e merr propozimin e prokuroris€, as nga arsyetimi i aktvendimit
mund t€ marré informata se né bazé té cilave prova, t€ paraqitura nga prokuroria,
gjykata e ka bazuar pérfundimin pér ekzistimin e dyshimit t& bazuar se i pandehuri e
ka kryer veprén pér t€ cilén i €shté caktuar paraburgimi. Kjo, aq mé tepér qé njé
obligim té tillé gjykata e ka né pajtim me nenin 167, paragrafi 2, pika 1 t&€ LPP'®.

Jané shqetésues shembujt n€ praktiké kur ndaj t&€ akuzuarit €shté caktuar masa e paraburgimit
né bazé té nenit 470 paragrafi 1 pika 1 t&€ LPP'7, ndérsa si arsyetim éshté dhéné se personi

1°Shiko shénimin 11 né fund té faqes

17 Neni 470 paragrafi 1 pika 2 e Ligjit pér proceduré penale. Fletorja Zyrtare ¢ RM nr. 150/2010, 100/2012

“(1) Paraburgim mund té pércaktohet kundér personit pér té cilin ekziston dyshim i bazuar se ka kryer vepér penale, nése:
Fshihet ose né qofté se nuk mund té pércaktohet identiteti i tij ose né qofté se ekzistojné rrethana té tjera té cilat tregojné
qarté pér rrezik arratisjeje dhe Béhet fjalé pér vepér penale kundér rendit publik ose moralit, kurse rrethana té veganta e
justifikojné frikén se i akuzuari do ta pérsérisé kété vepér penale ose do ta kryejé veprén penale me té cilén kanoset”
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do t€ arratiset pér shkak se nuk ka formuar familje, pérkat€sisht nuk éshté né marrédhénie
pune, gjaté sé cilés gjykata nuk e ka marr€ fare parasysh faktin se béhet fjalé pér person
n€ moshén 19 vjecare, nxénés né shkoll€ t& mesme-maturant, pér té cilin nuk éshté tipike
qé€ né két€ moshé té keté formuar familje dhe as té jeté i pun€suar. Né vend qé rrethanat
e pércaktuara té merren si arsye e cila e bén masén e paraburgimit té pajustifikuar, éshté
vepruar n€ ményré shabllone dhe éshté pércaktuar paraburgim pa hyré né€ thelbin e shkageve
dhe t€ arsyeve.

Shumé i dobishém pér mbrojtjen do té ishte qé té keté shikim né urdhrin pér kryerje t€ hetimit
(pérveg procedurés sé shkurtuar) dhe n€ propozimin pér caktimin e masés s€ paraburgimit
ku né ményré t€ qarté jané pércaktuar veprimet pér té cilat ngarkohet i akuzuari, si dhe
faktet dhe provat mbi té cilat bazohet propozimi pér caktimin e masés s€¢ paraburgimit.
N& mungesé t€ késaj praktike, mbrojtja nuk ka mundési g€ té japé argumente té forta
pér kontestimin e bazave pér caktimin e masés s€ paraburgimit, dhe as ka mundg€si qé né
ményré t€ argumentuar t€ kérkojé pércaktimin e njé mase tjetér mé t€ leht€ me té cilén do
té arriheshin qéllimet pér prani t€ t€ akuzuarit dhe udh€heqgjen pa pengesa té procedurés.

Gjaté marrjes s€¢ aktvendimit pér caktimin e masés sé paraburgimit, ndeshet zbatim i
paargumentuar i dispozit€s sé nenit 167, paragrafi 2, pika 3, e cila kérkon nga gjykata q&
té argumentojé pse e ka pércaktuar masén mé té rénd€ pér sigurim t€ pranisé€, por nuk ka
vendosur pér masa t€ tjera me t€ cilat do t€ arrihej q€llimi edhe pa privim nga liria. N& njé
praktiké t€ till€ anulohet kuptimi dhe efekti i késaj dispozite e cila, bashké me t€ tjerat, ka
pér qéllim g€ t€ zvogélohet numri i paraburgimeve t€ pabazuara, ¢do paraburgim i caktuar
té shogérohet me argumentim pérkatés dhe té€ nxitet zbatimi mé i madh i masave mé t&€
lehta, pérfshiré kétu arrestin e shtépis€ dhe garancing, té cilat jan€ mé t& favorshme pér té
akuzuarin. Praktika e paargumentuar 1€ hapésiré pér dyshim nése me urdhrin pér kryerjen e
procedurés hetimore dhe me propozimin pér pércaktimin e masés s€ paraburgimit, gjykatésit
té procedurés paraprake i paraqiten déshmi t€ mjaftueshme, apo veprohet pér inerci, nén
presionin e kufizimit kushtetues n€ 24 oré nga privimi i lirisé deri né nxjerrjen para gjykatés.

Neése aprovohet propozimi, gjykatési pércakton masén e paraburgimit, gjaté s€ cilés éshté
1 detyruar ta caktojé kohézgjatjen e paraburgimit, n€ bazé t& s€ cilés pércaktohet se ku
do ta kryejé. N& aktvendimin pér pércaktimin e masés s€ paraburgimit, gjykatési éshté i
detyruar t’i arsyetojé shkaqet pér paraburgim dhe detyrimisht jep mendimin e tij pér arsyen
pér té cilén nuk &shté pércaktuar ndonj€ nga masat e tjera pér sigurimin e pranis€ né vend
té paraburgimit.

Nuk duhet té shpérfillet perceptimi né opinion se masa e paraburgimit shpesh caktohet pa
argumente t&€ mjaftueshme, pa baza t€ forta pér pércaktimin e tij dhe manifestohet sjellje
jokritike e gjykatés ndaj propozimeve t€ prokurorisé (sipas disa vler€simeve né€ rreth 90%
té rasteve, propozimet e prokurorit jané pranuar nga ana ¢ gjykatés)'s.

18 Shiko shénimin 2 né fund t€ fages sé mésipérme
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I ZBATIMI I MASES SE PARABURGIMIT SIPAS LIGJIT
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Nése gjykatési nuk e pranon propozimin, né pérputhje me nenin 144 paragrafi 2", gjykata
do ta refuzojé propozimin pér caktimin e masés s€ paraburgimit, por mund té caktojé
ndonjé masé tjetér pér sigurimin e pranisé€ e cila Esht€¢ mé e lehté se paraburgimi. Me njé
vendim t€ tillé gjykata e realizon funksionin qé i ia imponon LPP, t€ kujdeset qé t&€ mos
zbatohet masé€ mé e réndé pér sigurim t& pranis€, nése i njéjti q€llim mund t€ arrihet me
masa mé t€ lehta. Njékohésisht, gjykata duhet ta keté parasysh dhe dispozitén®® e LPP, sipas
sé cilés gjykatési detyrimisht n€ vendimin pér caktimin e masés s€ paraburgimit duhet ta
argumentojé shkakun pse mendon se qéllimi i paraburgimit nuk mund té realizohet me
ndonjé masé tjetér pér t€ siguruar praning.

N¢ praktiké vérehen njé varg tendencash negative nga ana e gjykatave né lidhje me
argumentimin e aktvendimeve me t€ cilat pércaktohet masa e paraburgimit. Késhtu qé:

= Sirisi t€ LPP té€ vitit 2010 té cilat duhet té citohen né aktvendimet pér paraburgim
jané dispozitat e nenit 167, paragrafi 2, pikat 1, 2 dhe 3. Gjaté analizave té
aktvendimeve t€ cilat i shqyrtuan autorét pér nevojat e késaj Analize, u konstatua
se ka aktvendime né t€ cilat né pjesén e arsyetimit pérmbahen t€ dhéna né pérputhje
me nenin 167, paragrafi 2, pika 1 t&€ LPP, pérkatésisht paraqitje té fakteve dhe té
déshmive nga té cilat del dyshimi i bazuar se 1 pandehuri e ka kryer veprén penale.

= NE& njé pjesé t& aktvendimeve té analizuara arsyetimi i pérmban elementet e
parashikuara né nenin 167, paragrafi 2, por mungon arsyetimi pér secilén arsye
né ményré t€ veganté né€ bazé t& s€ cilés éshté caktuar paraburgimi né pérputhje
me nenin 167 paragrafi 2, pika 2.

* N¢ disa nga aktvendimet e analizuara si arsyetim jané dhéné veprimet té cilat i
kané ndérmarré té akuzuarit, provat dhe faktet nga té cilat del dyshimi i bazuar se
i akuzuari e ka kryer veprén penale, éshté argumentuar ¢do arsye qé e justifikon
shkakun e pércaktimit t& paraburgimit, por jo né ¢do aktvendim thuhet se pse
gjykata nuk ka dhéné masé€ mé t¢ lehté se masa e paraburgimit né pérputhje me
dispozitat e nenit 167, paragrafi 2, pika 3;

* Né disa aktvendime pérmenden emra t& déshmitaréve té cilét duhet t€ merren né
pyetje, gjé qé€ €shté né kundérshtim me dispozitat ligjore duke pasur parasysh faktin
se gjykatési i procedurés paraprake nuk éshté i detyruar t€ japé€ mendimin e tij né
lidhje me hetimet té cilat planifikon t’i kryejé prokurori.

*  Né&shumicén e aktvendimeve t€ analizuara mé shpesh pranohet propozimi qé masa
e paraburgimit t&€ pércaktohet sipas nenit 165, paragrafi 1, pika 1, se i pandehuri
do t€ arratiset, pa dhéné mé paré prova se nga cilat arsye konfirmohet ajo, por

19 Neni 144, par. 2 i LPP, Fletorja Zyrtare e RM, nr. 150/2010, 100/2012:

“[...1(2) Gjaté vendimmarrjes se cilén nga masat do ta zbatojé, organi kompetent do t’u pérmbahet kushteve té pércaktuara
pér zbatimin e masave té veganta, duke mbajtur llogari qé t€ mos zbatohet masé mé e réndé nése mundet qé qéllimi i njéjté
té arrihet me masé mé té buté. Gjykata ndaj t€ akuzuarit mund té pércaktojé njékohésisht mé shumé masa nga paragrafi (1)
i kétij neni, pérveg rastit kur do ta pércaktojé masén paraburgim.

20 Shiko nenin 167, par. 2, p. 3 té€ LPP, Fletorja Zyrtare e RM, nr. 150/2010, 100/2012
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pothuajse né té€ gjitha aktvendimet si arsye jepen papunésia, mungesa € pronés
dhe e lidhjes familjare;

Né aktvendimet e analizuara bazat mé té shpeshta pér t€ cilat propozohet paraburgim
jané pikat 2 dhe 3 t€ nenit 165, paragrafi 1, se i pandehuri do t€ ndikojé mbi
déshmitarét dhe do ta pérsérit€ veprén, ku si déshmi pér bazimin e paraburgimit
paraqiten déshmitarét t€ cilét nuk jan€ marré né pyetje, nd€rsa si prova shtesé€
jepen dénime té€ méparshme pér vepra t€ ngjashme, pérkatésisht mosdashja e t&
pandehurit ta pranojé€ fajin;

Né shumicén e aktvendimeve t€ analizuara ku jané paraqitur propozime pér caktimin
e masés s€ paraburgimit, né lidhje me shkaqet e paraburgimit vetém jané cituar,
por nuk jané paraqitur déshmi nga ana e prokurorit t& autorizuar (p.sh. evidencé
nga pikat e kalimit kufitar pér hyrje dhe dalje jashté shtetit, shénime zyrtare dhe
procesverbale t€ MPB-s€ pér pérdorimin e mjeteve pér dhunim etj.) se njé person i
caktuar do t€ arratiset, se do ta pengojé hetimin pasi do t€ veprojé mbi déshmitarét
(p-sh., listé me biseda t€ realizuara, raporte pér kércénime eventuale nga ana e
déshmitarit etj.) ose do ta pérsérité veprén;

Vazhdon praktika problematike se si merren aktvendime kolektive pér caktim
té masés s€ paraburgimit pér mé shumé té akuzuar, pa qasje t€ individualizuar e
cila supozon qé pér secilin n€ ményré t€ vecanté té béhet vlerésim i rrethanave
subjektive, por ato jan€ dhén€ n€ ményreé té pérgjithésuar dhe kolektive;

Né€ nj€ numér t€ madh t€ aktvendimeve t€ analizuara nuk haset se si €shté deklaruar
i akuzuari dhe mbrojtési i tij pér masén q€ propozohet pér sigurimin e personit gjaté
procedurés penale. Qéndron vetém se ¢faré ka propozuar prokurori i autorizuar me
propozimin té cilin e ka paraqgitur prané gjykatésit t& procedurés paraprake. Eshté
e domosdoshme g€ né aktvendim t€ citohet nése mbrojtja ka paraqitur prova, ¢cfaré
provash dhe si e ka vlerésuar gjykata bazimin e tyre;

Eshté e nevojshme qé né aktvendim té shénohet se ku do t& kryhet masa e
paraburgimit, si¢ &shté paraparé€ n€ pikén 7 té paragrafit 2 t€ nenit 167, e cila
tregon se formulimi i aktvendimit pér pércaktimin e paraburgimit, pérveg té tjerave,
duhet ta pé€rmbajé edhe emrin e institucionit ku do té kryhet masa e paraburgimit;

N¢ arsyetimin e aktvendimit pér caktimin e mas€s s€ paraburgimit duhet t€ fillohet
me propozimin pér caktimin e masés s€ paraburgimit e jo me urdhrin e dhéné pér
kryerje té procedurés hetimore, i cili ésht€ vet€ém nj€ parakusht ligjor pér dorézimin
e propozimit pér caktimin e masé€s s€ paraburgimit;

Duke e pasur parasysh faktin se gjykata me aktvendimin pér caktimin e masés

s& paraburgimit vendos vetém né baze€ t€ arsyeshméris€, nuk éshté e nevojshme
qé gjykata n€ arsyetimin e njé vendimi t€ tillé t€ citoj€, vlerésojé ose komentojé
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deklarata t€ personave té akuzuar qé jané dhéné para prokurorit publik. Kjo pér
arsye se gjykata nuk vendos gjaté procedurés penale, por vetém né lidhje me
propozimin pér caktimin e masés s€ paraburgimit;

Duke u nisur nga ato qé u thané mé lart, ligjvénési duhet t€ mendojé pér ndryshimin dhe
ploté€simin e disa dispozitave té caktuara t&€ LPP qé kané té béjné me Segmentin 5.

Rekomandimi 3:
T€ béhen ndryshime dhe plotésime té neneve t€ méposhtme t& LPP té vitit 2010:

» Neni 169— Dorézimi i aktvendimit pér paraburgim dhe e drejta e ankesés
— paragrafét 3 dhe 5, dhe ato:

Né lidhje me paragrafin 3 — Me qgéllim gé€ t€ sigurohet kundérshtim né
procedurén e ankimit t€ aktvendimit pér paraburgim, éshté e nevojshme qé
dispozita e paragrafit 3 t€ plot€sohet me obligimin g€ ankesa t’i dorézohet
palés kundérshtare pér pérgjigje me qéllim gé té sigurohet barazia e arméve
né€ procedurén pér caktimin e paraburgimit.

Neé lidhje me paragrafin 5 — Duhet té qéndrojé obligimi pér gjykatén qé t’i
njoftojé prokurorin publik dhe mbrojtésin pér seancén e késhillit dhe né
seancé ata t€ munden gojarisht t’i paragesin dhe t’i arsyetojné propozimet
e tyre. Gjithsesi, duhet t€ mbetet dispozita sipas s¢€ cilés mosardhja e tyre
nuk do ta pengojé mbajtjen e seancés.

Gjithashtu, éshté e nevojshme qé propozimi i prokurorit publik pér
prolongim t€ paraburgimit t€ dorézohet pran€ mbrojtjes para se t€ vendoset
né lidhje me kété propozim.

» Neni 422 — Seanca e késhillit

Dispozita e paragrafit 1 t€ nenit 422 duhet t€ korrigjohet né€ até qé kur i akuzuari
eshté n€ paraburgim ose e vuan dénimin detyrimisht do t€ sigurohet prania e tij
ne seancen e késhillit té gjykates sé shkallés sé dyte. Né két€ ményré prania e tij
nuk do té varet nga vlerésimi i kryetarit t€ késhillit ose nga késhilli. Dispozita
ekzistuese ¢éshté né kundérshtim me garanciné pér barazi t€ arméve, e cila do
te plotésohet vetém nése ftohen t€ dy palét e interesuara ose té paktén nga té
dy t€ merren argumente me shkrim.

Gjithashtu, éshté e nevojshme qé propozimi i njérés palé detyrimisht té
dorézohet te pala kundérshtare me géllim njohjen e saj dhe eventualisht té
béjé parashtresa. N€ két€ menyré té dy palét do t€ jené té pérgatitura pér
pjesémarrje t€ suksesshme dhe efikase né seancén e késhillit.
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» Vendimmarrja e gjykatés sé shkallés sé dyté pér ankesé pér aktvendim
pér paraburgim né seancé publike

Praktika e Késhillit Penal t€ Gjykatés s€¢ Apelit qé té vendosé né njé seancé
té mbyllur, pa pranin€ e mbrojtjes dhe me mungesé té detyrimit q€ ankesén
né baze te sé€ cilés vendos t’ia dorézojé palés kundérshtare, éshté vlerésuar si
njé praktikeé e cila nuk i kénaq garancité e nenit 6 t€ KEDNJ (shiko rastin e
GJEDNJ, Mitreski kundér IRIM).

Imponohet nevoja qé né LPP té futet seanca publike né té cilén Késhilli
Penal i Gjykatés s¢ shkallés sé dyté vendos mbi ankesén pér aktvendimin pér
paraburgim ose pér masa té tjera pér té siguruar praning, pasi mé paré ankesa
e paragqitur i éshté dorézuar palés kundérshtare.

skskok

Vérejtje pérmbyllése:
» Baza té arsyetuara pér caktim té paraburgimit

Eshté e nevojshme qé gjaté caktimit ose prolongimit t& paraburgimit gjykata
né aktvendim té japé fakte konkrete nga té cilat dalin bazat sipas té cilave
&shté caktuar ose prolonguar paraburgimi. N& rastin e GJEDNIJ Vasillkovski
e té tjeré kundér IRIM, GJEDNI ka vlerésuar se gjykatat vendase nuk u jané
pérkushtuar fakteve konkrete, por duke u nisur vetém nga serioziteti i veprés
penale dhe dénimit q€ 1 kércénohet, e prolongonin paraburgimin mbi baza t&
cilat, edhe pse jané relevante, nuk jané vlerésuar si t€ mjaftueshme:

» Aktvendime kolektive pér caktim ose prolongim té paraburgimit

Praktika e caktimit ose e prolongimit t&€ paraburgimit kundér mé shumé t&
akuzuarve me njé aktvendim t€ vetém (t€ ashtuquajtura aktvendime kolektive
pér paraburgim) €shté vlerésuar nga ana e GJEDNI si e papajtueshme me nenin
5 paragrafi 3 t€ KEDNIJ. Né kéto aktvendime mungon vlerésimi individual i

bazave pér paraburgim né lidhje me ¢do anétar t& grupit (shikni Vasillkovski e t&
tjeré kundér Ish Republikén Jugosllave té Maqedonisé);
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Segmenti 6: Paraburgim pér té akuzuar té paarritshém

Shtrohet pyetja se si duhet t& veprohet né rastet kur i akuzuari nuk &shté i arritshém
dhe nuk mund t€ merret n€ pyetje dhe a duhet q€ né kété rast gjykatési t€ vendosé sipas
propozimit. N& praktiké kérkohet q€ edhe né raste t€ tilla gjykata té dal€ me vendim né
lidhje me propozimin pér caktimin e masés sé paraburgimit.

Marrja e aktvendimit pér caktimin e paraburgimit kundrejt njé t€ akuzuari t€ paarritshém
imponohet si e nevojshme pér arsye se né€ praktiké shfagen probleme kur personi qé kérkohet
me urdhér arresti (t€ brendshém apo ndérkombétar) do té€ gjendet n€ vend ose do té sillet
nga jashté, por nuk ka destinacion se ku duhet t€ dérgohet nga inspektorét e policisé t&
ngarkuar pér gjetjen e tij, pérkatésisht kur e sjellin né vend. Nj€ veprim i till€ &sht€ i lidhur
me paraburgimin e ekstradimit duke pasur parasysh faktin se shteti t€ cilit i lutemi mund
té ekstradojé person t€ akuzuar té cilin e ka ndaluar vetém nése krahas akteve t€ tjera qé i
kérkon si shtes€ né lutje, t€ parashtrohet dhe aktvendimi pér paraburgim.

Vérejtje pérmbyllése:
Aktvendimi i marré€ pér caktim t€ paraburgimit ésht€ baz€ pér té nxjerré urdhér

arresti. Pasi personi t€ jeté i arritshém pér organet e zbatimit té ligjit, do t&
merret né pyetje nga ana e gjykatésit té procedurés paraprake.

Segmenti 7: Nxjerrja para gjykatésit me propozim pér paraburgim

Caktimi i masés s€ paraburgimit éshté i lidhur me mbrojtjen efektive, d.m.th. dhe procedura
pér paraburgim duhet t’i plot€sojé€ kriteret pér proceduré t€ drejté. Kjo mund t€ realizohet
vetén nése mbrojtja éshté njohur me propozimin pér paraburgim dhe me provat né
favor t€ tij. Mbrojtja duhet t€ ket€ mundésin€ g€ t’i kontestoj€ provat e prokurorisé dhe té
keté kohé t€ mjaftueshme pér pérgatitje para se personi qé €shté privuar nga liria té sillet
para gjykatésit t€ procedurés paraprake. Né praktiké masén e paraburgimit gjykata e cakton
vetém né bazg t€ propozimit t&€ shkruar dhe té arsyetuar nga prokuroria. Zakonisht mbrojtja
nuk e merr mé paré propozimin e prokuroris€, gjé qé do t€ ishte shumé e dobishme pér
avokatin g€ t& pérgatitet para se gjykatési i procedurés paraprake t’i paragesé faktet té
cilat e kontestojné propozimin pér caktimin e masés s€ paraburgimit dhe né két€ ményré
té realizojé mbrojtje efektive.

N¢ mes t€ problemeve me té€ cilat ndeshet mbrojtja né praktiké nga zbatimi i LPP té vitit
2010 éshté ai se gjaté daljes para gjykatésit té procedurés paraprake pér caktim t€ masés sé
paraburgimit, mbrojtésit nuk i dorézohen shkresa pér inspektim me géllim g€ mbrojtja t&
njihet me pé€rmbajtjen e propozimit pér caktim t&€ masés s€ siguris€, por dhe pér veprimtarité
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penale me té cilat ngarkohet i akuzuari, pér té cilat ka fakte t€ caktuara, pérkatésisht prova.
Pér shkak té njé gjendjeje té till¢€, ndodh qé i akuzuari t€ pyetet nga ana e gjykatésit t&
procedurés paraprake nése “do paraburgim” ose pérdoret fraza se “sot fakti se i akuzuari
1i para gjykatésit éshté pér arsye se kérkohet masa e paraburgimit”. N& njé kontekst té tillé
mbrojtési dhe 1 akuzuari pér t€ cilin paditési i autorizuar kérkon paraburgim me propozim
té arsyetuar, jané né njé situaté tejet t&€ pafavorshme duke mos ditur se si t& pérgjigjen, si
t’1 kontestojné argumentet pér caktimin e masés s¢€ paraburgimit té cilat jané t&€ panjohura
pér ta, cfaré t€ prezantojné né dobi t€ pretendimit se nuk €shté i nevojshém caktimi i masés
sé& paraburgimit etj.

Né praktiké, gjykatési i procedurés paraprake e njeh t€ akuzuarin me kualifikimin ligjor
té veprés penale pér té cilén ngarkohet qé pérfshihet né propozim, si dhe pér bazat pér
paraburgim, pa e informuar t€ akuzuarin ¢faré veprimtarish ka ndérmarr€. Do té ishte mé
e drejté nése mbrojtja né kohé (duke pasur parasysh afatin né té cilin duhet t€ vendoset
pér privim nga liria) do t€ njihej me t&€ dhénat t€ cilat i disponon gjykatési i procedurés
paraprake. Ata do t€ dorézohen nga ana e prokurorisé s€¢ bashku me propozimin e arsyetuar
pér caktim t€ masés s€ paraburgimit. N&é két€ ményré mbrojtési mund t€ ofrojé mbrojtje
cilésore, profesionale por para sé€ gjithash efektive. Pér fat té keq, praktika tregon se mbrojtja
mbetet e painformuar pér argumentet té cilat i justifikojné bazat pér paraburgim dhe e
pafuqishme pér t’i mbrojtur interesat e klientit.

Ky angazhim fiton réndési me mundésité e LPP t& vitit 2010, q€ mbrojtja t& kryejé hetim
té vetin, t€ mbledhé prova né dobi té€ saj qé t€ mund té ofrojé mbrojtje efikase.

Vérejtje pérmbyllése:

Eshté e nevojshme qé mbrojtja té keté mundési té dalé e pérgatitur para
gjykatésit t€ procedurés paraprake kur vendos pér propozimin pér paraburgim
qé supozon qé ajo t& keté shikim mbi propozimet dhe déshmité e prokurorisé
para mbajtjes s€ seancés dégjimore, me ¢cka mund t€ vlerésojé se cilat nga
déshmité qé€ i disponon mbrojtja do t& ishin t& dobishme qé t€ prezantohen.

Segmenti 8: Nxjerrja e dyfishté para gjykatésit té procedurés paraprake

NEé rastin kur kundér personit t€ privuar nga liria €shté propozuar qé t€ caktohet paraburgim
afatshkurtér, ai nxirret para gjykatésit t€ procedurés paraprake me qéllim qé gjykatési té
vendosé pér propozimin. Personi qé gjendet né paraburgim afatshkurtér, do t€ nxirret
pérséri para gjykatésit t& procedurés paraprake nése prokurori publik propozon caktimin
e masés s¢ paraburgimit.
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Segmenti 9: Prania e mbrojtésit gjaté marrjes sé

vendimit nga gjykatési i procedurés paraprake

NEé praktiké u shfagén dilema né lidhje me ¢éshtjen se kur duhet t’i caktohet mbrojtés personit
té privuar nga liria dhe a mundet g€ né seancén dégjimore pér caktimin e paraburgimit té
merret n€ pyetje edhe pa praniné e mbrojtésit. Ekzistojné dy situata:

* mbrojtje fakultative — né rastin kur mbrojtja nuk éshté e detyrueshme dhe
personi 1 privuar nga liria, pasi &shté késhilluar se ka té drejtén e njé mbrojtési,
deklarohet se nuk déshiron té keté mbrojtés?', gjykatési i procedurés paraprake
éshté i detyruar q€ ta marré né pyetje pa shtyrje dhe pa praniné e mbrojtésit.*?

* mbrojtje e detyrueshme — kur mbrojtja €shté e detyrueshme (i akuzuari &shté
memec, 1 shurdhér, i verbér ose i paafté qé t€ mbrohet veté, ose né rastet kur
kundér tij kryhet proceduré penale pér vepér penale pér té cilén ligji parashikon
dénimin me burgim té pérjetshém), personi i privuar nga liria duhet té keté
mbrojtés qé kur merret né pyetje pér heré t€ paré nga ana e prokurorit publik
(policia e jurisprudencés nuk mund t€ marré n€ pyetje t€ akuzuarin)®, dhe
pér kété té drejté t€ tij personi duhet t€ késhillohet menjéheré pasi t€ privohet
nga liria*, para marrjes né pyetje pér heré té paré®, pérkatésisht né seancén
dégjimore pér caktimin e paraburgimit.?® Personi i privuar nga liria mund té
nxirret para gjykatésit t€ procedurés paraprake menjéheré pas privimit nga
liria ose brenda afatit prej 6 orésh pas privimit nga liria®’, pérkatésisht mund té
mbahet mé shumé se 6 oré€ por mé s€ shumti deri né€ 24 oré*.

NEé rastet kur mbrojtja &shté e detyruar, kurse personi i privuar nga liria nuk ka
zgjedhur mbrojtés, do t’i caktohet mbrojtés sipas detyrés zyrtare, né ményré si¢
pércaktohet né LPP?. Né kontekst t&€ késaj q€ u tha mé lart, né€ lidhje me nenin
168 t&€ LPP, nése personi i privuar nga liria deklaron se nuk déshiron mbrojtés,
mbrojtja Eshté e detyrueshme — pa vonesé i caktohet mbrojtés sipas detyrés zyrtare
dhe gjykatési i procedurés paraprake e merr né pyetje né€ prani t€ mbrojtésit.

Por, nése personi i privuar nga liria deklaron se déshiron mbrojtés dhe mbrojtja
&shté e detyrueshme, por nuk zgjedh mbrojtés né afat prej 12 orésh pas késhillimit,
i caktohet mbrojtés sipas detyrés zyrtare dhe gjykatési i procedurés paraprake e

2! Shiko nenin 71, par. 2 t&€ LPP, Fletorja Zyrtare ¢ RM, nr. 150/2010, 100/2012.

22 Shiko nenin 168, par. 2 t&€ LPP, Fletorja Zyrtare ¢ RM, nr. 150/2010, 100/2012.

2 Shiko nenin 279, par. 7 t&€ LPP, Fletorja Zyrtare ¢ RM, nr. 150/2010, 100/2012.

2+ Shiko nenin 69, par. 2 t&€ LPP, Fletorja Zyrtare ¢ RM, nr. 150/2010, 100/2012.

» Shiko nenin 71, par. 2 t&€ LPP, Fletorja Zyrtare ¢ RM, nr. 150/2010, 100/2012.

26 Shiko nenin 168, par. 1 t&€ LPP, Fletorja Zyrtare ¢ RM, nr. 150/2010, 100/2012.

27 Shiko nenin 158, par. 3 t& LPP, Fletorja Zyrtare e RM, nr. 150/2010, 100/2012.

28 Shiko nenin 159 dhe nenin 161 par. 3 t& LPP, Fletorja Zyrtare ¢ RM, nr. 150/2010, 100/2012.
? Shiko nenin 74, par. 6 t& LPP, Fletorja Zyrtare ¢ RM, nr. 150/2010, 100/2012.
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ZBATIMI I MASES SE PARABURGIMIT SIPAS LIGJIT I
PER PROCEDURKE PENALE TE VITIT 2010
merr né pyetje né prani t€ mbrojtésit. Ky afat supozon se gjykatési i procedurés
paraprake do ta pezullojé marrjen né pyetje derisa t€ kalojé afati prej 12 orésh,
pas té€ cilit 1 caktohet mbrojtés sipas detyrés zyrtare dhe gjykatési i procedurés
paraprake e merr n€ pyetje personin e privuar nga liria né prani t€ mbrojtésit.

Né praktiké, afati i paraparé prej 12 orésh shkakton mjaft véshtirési dhe duhet té braktiset.
Rekomandimi 4:

T€ béhen ndryshime né paragrafin 3 t€ nenit 158 t& LPP né drejtim t& kontaktit
té drejtpérdrejté t€ policis€é me prokurorin publik, dhe jo nxjerrja direkt para
gjykatésit té procedurés paraprake.

Té shqyrtohet mundésia pér zgjerimin e bazés pér mbrojtje té detyruar nga
paragrafi 2 i nenit 74 t€ LPP gjaté nxjerrjes s€ té akuzuarit para gjykatésit té
procedurés paraprake né aspektin e nenit 168. N& kété ményré pérjashtohet
mundésia nga paragrafi 2 i nenit 168 g€ personi i privuar nga liria t€ merret
né pyetje pa mbrojtés. Vlerésohet se roli i mbrojtésit gjat€ seancés dégjimore
para gjykatésit t€ procedurés paraprake ésht€ me réndési t€ veganté.

T€ behen ndryshime né€ paragrafin 3 té nenit té tanishém 168 — Nxjerrja para
gjykatésit t€ procedurés paraprake dhe caktimi i mbrojtésit né ményré q¢€ afati
prej 12 orésh pér zgjedhje té mbrojtésit do té fshihet pasi krijon probleme né
praktiké.

Vérejtje pérmbyllése:

e Mbrojtja duhet té keté mundési té paraqitet e pérgatitur para gjykatésit
té€ procedurés paraprake kur vendos pér propozimin pér paraburgim qé
supozon se ajo ka shikim mbi propozimet dhe provat e prokuroris€ para
mbajtjes sé seancés dégjimore me ¢ka mund té vlerésohet se cilat nga
provat qé i disponon mbrojtja do t€ ishin t€ dobishme q¢ té prezantohen;

*  Kurkundrejt personit té privuar nga liria fillimisht éshté caktuar paraburgim

afatshkurtér dhe pastaj éshté propozuar shqiptimi i masés paraburgim, ky
person do té nxirret dy heré para gjykatésit té procedurés paraprake.

003l oo




PER PROCEDURE PENALE TE VITIT 2010

Segmenti 10: Paraburgim me marréveshje

Paraburgimi nuk €shté objekt pér marréveshje. N& rastet e miratimit t€ aktgjykimit mbi
bazg t€ propozim-marréveshjes me té cilén caktohet dénimi me burg efektiv dhe i akuzuari
tashmé €shté né paraburgim, éshté e nevojshme qé gjaté shpalljes s€ aktgjykimit t€ zgjatet
paraburgimi deri né fillim té vuajtjes s¢ dénimit me burg®’. Né praktiké, gjykatési i
procedurés paraprake, pas pranimit t€ propozim-marréveshjes vepron sipas saj, € mban
seancén dégjimore pér vlerésimin e saj dhe nése e pranon, menjéheré e shpall aktgjykimin
dhe e pérgatit, ua dorézon paléve dhe fillon zbatimi i tij, me ¢ka né€ t€rési dhe me besnikéri
zbatohen dispozitat e LPP.

I ZBATIMI I MASES SE PARABURGIMIT SIPAS LIGJIT

Problemi shfaget né praktiké meqenése né dispozitat pér marréveshje nuk €shté pércaktuar
se kush vendos pér paraburgimin dhe nuk ka dispozita té shprehura qarté pér kompetencat
e gjykatésit t€ procedurés paraprake né lidhje me vendimin pér paraburgim. N& praktiké ka
raste kur marréveshja €shté nénshkruar dy dité€ para se t€ skadojé paraburgimi i paraparé
me ligj prej 90 ditésh né hetim, por, duke pasur parasysh faktin se paraburgimi nuk &shté
objekt i marréveshjes, por pér t€ nuk ishte vendosur me aktgjykim (pavarésisht nga fakti
se ky aktgjykim bazohet n€ propozim - marréveshje, ajo patjetér duhet t’i pé€rmbajé té
gjitha elementet e njé aktgjykimi t€ detyrueshém g€ do té thot€ edhe vendim né€ lidhje me
paraburgimin!), éshté 1€né qé té skadojé paraburgimi dhe personat t€ dérgohen né vuajtje
té dénimit me burg té caktuar me aktgjykim né bazé t€ propozim-marréveshjes.

N¢é kompetencén e gjykatésit té procedurés paraprake qé€ t€ miratojé aktgjykim dénimi mbi
bazg t€ propozim-marréveshjes s€ pranuar pérmbahen kompetencat qé t’i zbatojé té gjitha
dispozitat e LPP té cilat kan€ té bé&jn€ me aktgjykimin e dénimit me t€ cilin shqiptohet
dénimi me burg efektiv, né kété kuptim edhe t€ nenit 174 t& LPP.

Nése kushtet e lejojné at€, né miratimin e aktgjykimit né bazé té propozim-marréveshjes
kur ajo €shté shqiptuar si dénim me burg efektiv duhet pa shtyrje té vijoj€ pérgatitja dhe
dorézimi prané t&€ akuzuarit i aktit pér vuajtjen e dénimit me burg.

Procedura pér dérgimin e personave t€ dénuar €shté urgjente, kurse organi i autorizuar
pér marrjen e veprimeve t€ nevojshme pér zbatimin e dénimit me burg éshté gjykatési
pér zbatimin e sanksioneve sipas vendbanimit, pérkatésisht vendqéndrimit té personit
t& dénuar.’! Gjykatési pér zbatimin e sanksioneve €shté i detyruar qé€ t’i ndérmarré
veprimet e nevojshme pér zbatimin e dénimit me burg menjéheré pas pranimit té
vendimit ekzekutiv, dhe jo mé voné se teté dité pas pranimit té tij.*

39 Shiko nenin 174, par. 5 t& LPP, Fletorja Zyrtare e RM, nr. 150/2010, 100/2012.

31 Shiko nenin 83 t€ Ligjit pér zbatim té sanksioneve, , Fletorja Zyrtare e RM nr. 2/2006, 57/2010, 170/2013, 43/2014 dhe
166/2014.

32 Shiko nenin 85 t€ Ligjit pér zbatim té sanksioneve, , Fletorja Zyrtare ¢ RM nr. 2/2006, 57/2010, 170/2013, 43/2014 dhe
166/2014.

603200




ZBATIMI I MASES SE PARABURGIMIT SIPAS LIGJIT
PER PROCEDURE PENALE TE VITIT 2010

Rekomandimi 5:

Kompetenca e gjykatésit t€ procedurés paraprake t€ plot€sohet né drejtim té
marrjes s€ vendimit né€ bazé t€ projekt — marréveshjes t€ vendos€ edhe pér

céshtjet e lidhura me paraburgimin.

Neé dispozitat pér marrjen e vendimit né bazé t€ marréveshjes shprehimisht
te theksohet se gjaté marrjes s€ vendimit patjetér t€ vendoset né ményré té
pérshtatshme dhe pér paraburgimin

Vérejtje pérmbyllése:

Kur sillet aktgjykim pér dénim i cili shqipton dénim me burg efektiv mbi bazé
té projekt-marréveshjes s€ pranuar, pa marr€ parasysh nése kété vendim e ka
marré gjykatési i procedurés paraprake, késhilli pér vlerésimin e aktpadisé ose
gjykatési individual, ndérsa i akuzuari tashmé gjendet né paraburgim, duhet
té merret vendim né lidhje me paraburgimin: ose ai t€ prolongohet deri né
fillimin e vuajtjes s€ dénimit me burg ose t€ ndérpritet.

Segmenti 11: Vlerésimi i ligjshmérisé

» Ligjshméria né privimin nga liria té personit té nxjerré para gjykatésit té
procedurés paraprake

Me aktvendimin pér caktimin e masés s€ paraburgimit, gjykatési i procedurés paraprake
€shté i detyruar t€ vendosé pér ligjshmérin€ e privimit nga liria®*, pasi ¢do privim nga
liria llogaritet né kohézgjatjen e paraburgimit. Privimi nga liria zgjat mé sé shumti 6
oré, dhe pas késaj nése personi i privuar nga liria nuk Iéshohet né liri, dérgohet tek
népunési pér pranim, i cili me aktvendim do t€ vendosé pér ndalimin e tij. Privimi
nga liria dhe ndalimi, t€ llogaritur né€ total, nuk mund t€ zgjasin mé shumé se 24 oré,
para se personi t€ nxirret para gjykatésit t& procedurés paraprake. Njé veprimi i till€ i
gjykatésit t€ procedurés paraprake éshté pér shkak se ai e ka kontrollin mbi ligjshmériné né
privimin nga liria, pérkatésisht ndalimin. Kur gjykatési vendos pér ligjshmériné e privimit
duhet g€ pérveg provave té paraqitura t& bashkéngjité edhe shénimin zyrtar pér privimi
nga liria, pérkatésisht aktvendimin e népunésit pér pranim, pér ndalimin e personit t&é
sjellé. Né shénimin zyrtar dhe né aktvendim jané shénuar t€ dhénat pér privimin nga
liria t€ personit, éshté shénuar koha e privimit, si dhe késhillat pér té drejtat e personit.**

33 Shiko nenin 69, par.4 t¢ LPP, Fletorja Zyrtare e RM nr. 150/2010. 100/2012.
3* Shiko nenet 158-160 t& LPP, Fletorja Zyrtare ¢ RM nr. 150/2010, 100/2012.

003300
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» Ligjshméria e privimit nga liria kur fillimisht éshté caktuar paraburgim
afatshkurtér, pastaj paraburgim.

N¢ lidhje me pyetjen se kur gjykatési duhet t€ vendosé pér ligjshméring€ e privimit nga liria
q¢ 1 ka parapriré paraburgimit afatshkurtér: nése gjaté caktimit t€ paraburgimit afatshkurtér
ose gjaté pércaktimit t€ paraburgimit, gjykatési i procedurés paraprake €shté i detyruar ta
shqyrtojé ligjshmérin€ e privimit nga liria dhe ndalimit sapo t€ nxirret para tij personi i
privuar nga liria ose q€ &shté ndaluar. Vlerésimi i ligjshmérisé nuk varet nga propozimi i
dhéné nga prokurori publik né lidhje me masén e sigurimit t€ pranisé€, as dhe nga fakti nése
&shté sjellé urdhri pér kryerje t€ procedurés hetimore apo jo. Gjykata éshté e obliguar qé
me aktvendim t€ vecanté t€ vendosé€ pér ligjshmériné e privimit nga liria i cili i ka parapriré
paraburgimit afatshkurtér, gjaté¢ vendosjes pér caktimin e tij. N&é kété kuptim, nése pas
skadimit t€ paraburgimit afatshkurtér, prokurori publik paraqet propozim pér caktim té
masés s€ paraburgimit, nuk éshté e nevojshme qé gjykatési pérséri ta vlerésojé ligjshmériné
e privimit nga liria q€ 1 ka parapriré caktimit t& paraburgimit afatshkurtér.

» Ligjshméria e privimit nga liria té personit i cili ka gené i privuar nga liria
dhe pastaj éshté léné i liré.

Personi i privuar nga liria, pérkatésisht person i ndaluar i cili nuk éshté nxjerré para
gjykatésit t€ procedurés paraprake®® mundet né njé afat prej 30 dit€sh nga dita e I&€nies né
liri t&€ kérkojé nga gjykatési i procedurés paraprake té gjykatés kompetente ta vlerésojé
ligjshmériné dhe até ta pércaktojé me aktvendim t€ vecanté. Kundér kétij aktvendimi lejohet
ankesé e vecanté drejtuar késhillit n€ njé afat prej 48 orésh sipas nenit 25 paragrafi 5 i LPP,
i cili vendos né njé afat prej tre ditésh.

Edhe pse kjo nuk &éshté cituar shprehimisht n€ Ligjin e tanishém pér proceduré penale, né
botimin e ardhshém té LPP &shté e nevojshme qé té rregullohet q¢ personi né kérkesén
drejtuar gjykatésit t’i parashtrojé provat qé i ka dhe gjykatési para se t€ vendosé mund ta
thérrasé parashtruesin e kérkes€s pér t’i shpjeguar konfirmimet e paraqitura né kérkesé,
si dhe t€ drejtohet né polici ose né organe té tjera shtetérore pér sigurimin e provave té
nevojshme né bazé té té cilave do t€ mundet qé né ményré t& bazuar t€ vendosé pér kérkesén
e parashtruar.

Né praktiké, edhe pse periudha e zbatimit t€ Ligjit t€ ri pér proceduré penale &shté e shkurtér,
megjithaté ndeshen shembuj té cilat nuk jané t€ pérshtatshém dhe mund té krijojné praktiké
té gabuar.

33 NE pajtim me nenin 162 té LPP, Fletorja Zyrtare e RM nr. 150/2010, 100/2012.
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Vérejtje pérmbyllése:

Ligjshméria e privimit nga liria vlerésohet gjaté nxjerrjes s€ personit té privuar
nga liria para gjykatésit té procedurés paraprake pavarésisht nga lloji i masés
s€ propozuar pér sigurim té pranisé.

Nuk éshté e mjaftueshme g€ ligjshmeéria e privimit nga liria t& vlerésohet vetém
né Raportin e MPB-sé€, por éshté e nevojshme qé t€ ekzistojé njé shénim zyrtar
pér privim, pérkatésisht aktvendim pér ndalim t€ personit.

Rekomandimi 6:
T€ béhen ndryshime dhe plotésime té€ neneve t€ méposhtme t& LPP té vitit 2010:
» Neni 162 — Kontrolli i ligishmérisé sé privimit nga liria

Eshté e nevojshme qé té sigurohet vlerésimi gojor dhe kundérshtues i
ligjshmeérise s€ privimit nga liria me g€llim g€ té pajtohet me garancité e
nenit 5 paragrafi 4 t€¢ KEDNJ. Kjo do t€ mundésohet né ményre t€ till€ qé gjaté
kontrollit té ligjshméris€ sé privimit nga liria, pérkatésisht ndalimit, gjykatési
1 procedurés paraprake do t€ obligohet ta dégjojé personin e privuar, por dhe
té mbledhé t€ dhéna té tjera qé€ jané t€ domosdoshme para se t€ vendosé pér
parashtresén.

Gjithashtu, patjetér duhet t€ ekzistojé obligim ligjor pér policin€ dhe pér organet
e tjera shtetérore qé t’i dérgojné gjykatés t€ dhéna q€ ajo do t’i kérkojé prej tyre
me gellim g€ t€ marré vendim té€ drejté dhe t€ bazuar né lidhje me ligjshmériné
e privimit nga liria.

» Neni 290 — Kontrolli gjyqésor mbi ligishmériné

Me géllim gé té plot€sohet garancia e nenit 6 t€ KEDNJ pér pjesémarrje efikase
né proceduré dhe kundérshtim t€ saj, gjykatési q€ e vleréson ligjshmériné
duhet té keté dy obligime:

t’1 dorézoj€ provat g€ i ka marr€ nga organet shtetérore kompetente pér
veprimtarité e t€ cilave éshté paraqitur kérkesé pér shqyrtim té ligjshmérise,
dhe

ta thérrasé personin g€ e ka parashtruar kérkesén para gjykatésit i cili e

shqyrton ligjshméring para se t€ marré vendim pér bazimin e kérkesés.

Qeéllimi i nj€ aktvendimi té tillé €shté qé shqyrtimi i ligjshmérisé t€ behet né
seancé dégjimore me praniné e paléve té interesuara. Eshté e nevojshme qé té
parashikohet nj€ afat pas mbajtjes sé seancés dégjimore né t€ cilin gjykatési
do t€ jeté 1 obliguar t€ vendosé pér kérkesén e parashtruar.
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Nevoja pér ndryshim té dispozités sé€ nenit 290 t€ LPP u imponua pas rastit
Llazoroski kundér IRJIM para GJEDNIJ (shiko paragrafin 61 etj.). Né rastin
konkret, GJEDNIJ arriti né pérfundimin se vendimi i gjykatésit hetues éshté
bazuar né déshmi me shkrim t€ paraqitura nga MPB, nuk ka ekzistuar déshmi
se kéto prova i jané paraqitur ndonjéheré ankuesit dhe as se ai ishte ftuar té

Jjete 1 pranishém gjaté marrjes né pyetje para gjykatésit hetues. Nga kéto arsye
GJEDNIJ arrin né pérfundimin se ankuesi ka gené i penguar qé t€ marré pjesé
né ményré efikase né procedim.

Segmenti 12: Privimi nga liria nga ana e policisé pa urdhér

LPP i jep kompetenca policisé gjyqésore qé t€ privojé nga liria njé person edhe pa vendim té
gjykatés, né raste t€ jashtézakonshme kur plotésohen né ményré kumulative dy parakushte:*¢
a) ckzistojné baza pér dyshim se ka béré vepér penale pér té cilén ndiget sipas detyrés
zyrtare dhe
b) ekziston rreziku pér shtyrje

Né njé rast té tillé, ekziston obligim pér policiné gjyqésore q€ pa shtyrje, menjéheré, dhe
jomé voné se 6 oré prej privimit nga liria, ta nxjerré personin para gjykatésit t€ procedurés
paraprake dhe ta informojé prokurorin publik. Pér ngjarjen policia gjyqésore pérpilon njé
shénim zyrtar.

Kjo dispozité krijon problem né zbatimin e saj n€ praktike duke marré€ parasysh pasaktésité
dhe jokonsekuencén e saj gjé g€ tregon pér nevojén e ndryshimit urgjent té saj.

Pér saktésimin e dispozités sé€ nenit 158 t€ LPP, éshté e nevojshme gé t& béhen
ndryshime dhe plotésime né drejtimin e méposhtém:

Polici né vend té policisé gjyqésore —kompetencat e paragrafit 3 duhet t’i
pérkasin policisé né kuptimin mé t€ gjeré t€ fjalés (né€ pajtim me nenin 22,
paragrafi 1, pika 10 e LPP) e jo vetém pér policiné gjyqésore;

Polici — prokurori publike — gjykaté — dispozita e paragrafit 3 nuk
éshté konsekuente me pozitén, rolin dhe funksionin e policis€ vis-a-vis
kompetencat e prokuroris€ publike. Policia nuk mundet té kontaktojé
drejtpérdrejt me gjykatésin pa kontakt paraprak me prokurorin publik duke
pasur parasysh faktin qé prokurori publik éshté i obliguar € ta déshmojé
fajésiné, t’i ndérmarré masat e nevojshme pér zbulimin dhe hetimin e
veprimeve dhe aktiviteteve t€ inkriminuara té t€ akuzuarit dhe s€ fundi
dhe ndoshta dhe mé e réndésishmja, prokurori publik ésht€ i autorizuari
1 vetém g€ propozon masé pér sigurim t€ pranisé né lidhje me personin
e privuar nga liria. Eshté e palogjikshme qé policia té pérpilojé shénim

3¢ Shiko nenin 158, par.3 t&€ LPP, Fletorja Zyrtare e RM nr. 150/2010. 100/2012.
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zyrtar dhe pa u konsultuar me prokurorin publik (vetém e njofton dhe
vepron né meényre té pavarur!) ta nxjerré personin e privuar nga liria para
gjykatésit n€ proceduré paraprake;

Kompetencé e prokurorit publik — pasi t€ njoftohet nga policia se ajo ka
privuar nga liria ndonj€ person, prokurori publik éshté i obliguar, fillimisht,
né njé afat prej 6 orésh ose mé gjate (kushtet e nenit 159 t€ LPP kur &shté
1 lejuar ndalim mé i gjaté se 6 oré — nése ndalimi &shté i nevojshém pér
shkak té pércaktimit t€ identitetit, kontrollim t€ alibis€ ose pér arsye té tjera
éshté e nevojshme qé t€ mblidhen té€ dhéna t€ nevojshme pér udhéheqgjen
e procedurés kundér personit t€ ndaluar), t€ vendosé nése personi do té

nxirret para gjykatésin t€ procedurés paraprake me propozim pér caktimin
€ maseés pér sigurim té pranis€ ose do t& 1€shohet né liri;

Gjykatési i procedurés paraprake — interpretimi i ngurt€¢ dhe zbatimi i
paragrafit 3 t€ nenit 159 do t€ rezultonte me nj€ gjendje kur gjykatési do
té gjendej n€ njé situaté t€ palakmueshme nése policia do t’i sjellé njé
person té privuar nga liria pa propozim t€ prokurorit n€ lidhje me caktimin
e mases per sigurim t€ pranis€. Né njé rast té tillé, gjykatési mund té
vendosé vetém né lidhje me ligjshmérin€ e privimit nga liria, por duhet
gjithsesi ta lirojé personin e privuar prej saj, pasi nuk ka propozim nga
padités 1 autorizuar.

Vérejtje pérmbyllése:

*  Ngé rastet e privimit nga liria nga ana e policisé pa urdhér, duhet t&
respektohet radha e veprimeve: polici - prokurori publike — gjykaté, ku
policia éshté e obliguar ta njoftojé prokurorin publik pér veprimtarité e
ndérmarra pasi ai éshté i vetmi person i autorizuar qé propozon caktim t&
masave pér sigurim té pranisé né€ lidhje me personin e privuar nga liria;

+  [Eshté e palogjikshme qé policia té pérpilojé shénim zyrtar dhe pa u
koordinuar paraprakisht me prokurorin publik kompetent ta nxjerré
personin e privuar nga liria para gjykatésit té procedurés paraprake;

Segmenti 13: Paraburgim gjaté vlerésimit té aktakuzés

Né LPP nuk ka dispozita t€ shqiptuara qarté n€ lidhje me kohézgjatjen e masés s€ paraburgimit
né fazén e vlerésimit t€ padisé, pérkatésisht zbatohen dispozitat e pérgjithshme pér masén e
paraburgimit. N& kété kuptim, nga neni 172 i LPP afatet fillojn€ nga dorézimi i aktakuzés.
Kjo &éshté plotésisht e justifikueshme duke pasur parasysh faktin se kontrolli i aktakuzés
€shté faza e paré€ né procedurat gjyqésore.
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Pas pranimit t€ aktakuzés me propozim pér paraburgim e gjithé lénda menjéheré dorézohet
né késhillin penal. Aktvendimi i késhillit penal’” u dorézohet paléve me késhillim pér t&
drejtén e ankesés. Pasi aktvendimi t€ béhet i plotfuqishém, aktakuza i dorézohet t€ akuzuarit
me késhillime.

NEé rastet kur t€ akuzuarit i €shté caktuar masa e paraburgimit gjaté procedurés hetimore,
prokurori publik éshté i obliguar q€ gjaté paraqitjes s€ padisé t€ propozojé ndérprerje
ose vazhdim t€ masés paraburgim. Nése njé propozim i tillé nuk pérmbahet né padiné e
paraqitur, i akuzuari i paraburgosur duhet pa shtyrje té€ 1éshohet né liri.

NEé rastet kur gjykatési, pérkatésisht késhilli pér vlerésim t€ aktakuzés do t€ marré aktvendim
pér refuzim té aktakuzés, paraburgimi i té akuzuarit ndérpritet pa shtyrje.

Vérejtje pérmbyllése:

Keéshilli pér vlerésim té aktakuzés nuk éshté kompetent g€ t€ vendosé né lidhje
me propozimin e masés sé paraburgimit qé pérmbahet né aktakuzg, por késhilli
penal éshté kompetent pér caktimin, vazhdimin ose ndérprerjen e tij.
Rekomandimi 8:

T€ béhen ndryshime dhe plotésime té nenit t&€ méposhtém té LPP t& vitit 2010:
» Neni 172 — Kohézgjatja e paraburgimit pas miratimit té aktakuzés
Eshté e nevojshme qé né té gjithé nenin t& béhet korrigjimi qé né vend t&
“pas miratimit” t’i referohet faz€s s€ veprimit e cila fillon “pas paraqitjes”
sé aktakuzés. Njé ndryshim i tillé ésht€ i nevojshém pasi mbetet i pambuluar

vazhdimi i paraburgimit nga paraqitja deri né miratimin e aktakuzgs.

Té caktohet afat pér kohézgjatje t€ paraburgimit n€ fazén e vlerésimit té
aktakuzés.

Segmenti 14: Paraburgimi né proceduré té shkurtuar

Duke pasur parasysh faktin se né procedurén e shkurtuar nuk ka urdhér pér zbatim té
procedurés hetimore, gjykatési i procedurés paraprake né bazé t€ provave materiale té
paraqitura duhet t€ pércaktojé nése ekziston dyshim i bazuar pér kryerje t€ veprés penale,
dhe pastaj vendos pér propozimin pér paraburgim né pajtim me dispozitat e LPP. Prandaj,
né procedurén e shkurtuar, bashké me propozimin pér caktim t€ masés s€¢ paraburgimit,
prokurori €shté e nevojshme qé t’i paragesé t€ gjitha déshmité e grumbulluara q€ gjykata

37Kjo ka té béjé me késhillin penal sipas nenit 25, par.5 i LPP, Fletorja Zyrtare ¢ RM nr. 150/2010. 100/2012.
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té bindet se vértet ekziston dyshim i bazuar se €shté kryer vepér penale dhe se jané t&€
argumentuara bazat pér caktimin e masés sé paraburgimit.

Paraburgimi né proceduré té€ shkurtuar deri né dorézimin e propozim-akuzés nuk mund
té zgjas€ mé shumé se 8 dit€¢ dhe pikérisht ky afat né praktiké duket tepér i shkurtér dhe
ndonjéheré krijon probleme te marréveshjet duke pasur parasysh faktin se LPP parasheh
afate pér caktimin e seancés gjyqésore pér vlerésimin e propozim-marréveshjes dhe afat
pér pérgatitjen e aktgjykimit t€ cilat nuk mund t€ shfrytézohen né procedurén e shkurtuar
pér shkak té kohézgjatjes sé shkurtér té paraburgimit.

Para dorézimit té propozim-akuzés paraburgimin e cakton gjykatési i procedurés paraprake.
Me dorézimin e propozim-akuzés pér propozimin pér caktim té paraburgimit vendos
gjykatési individual kompetent.

Kohézgjatja maksimale e paraburgimit né proceduré té shkurtuar éshté 128 dité dhe ato:

= § dit€ deri né parashtrimin e propozim-akuzés (neni 470 paragrafi 3 i LPP);

= 60 dité deri né mbarimin e seancés kryesore (neni 470 paragrafi 4 i LPP);

= 60 dité nga mbarimi i seancés kryesore deri né plotfugishmériné e aktgjykimit né
rastet e dénimeve me burg efektiv (neni 481 paragrafi 4 i LPP);

Kohézgjatja e paraburgimit duhet té jeté né korrelacion me dénimin e pritur, késhtu qé né
praktiké shfaget problem kur caktohet masé alternative me aktgjykimin e shkallés sé€ par€ ose
burgim i shkurtér efektiv kohézgjatja e té cilit €éshté mé e shkurtér se zgjatja e paraburgimit.

Vérejtje pérfundimtare:

Né procedurén e shkurtuar, kur paraburgimin e ka caktuar gjykatési individual,
kompetent pér ta prolonguar paraburgimin éshté késhilli penal.

Segmenti 15: Masa té tjera pér sigurim té pranisé

Mbrojtja duhet t€ pérpiqet pér zgjidhje alternative dhe té kérkojé caktimin e masave me
té lehta pér sigurimin e t€ akuzuarit gjaté procedurés penale, késhtu qé &shté e nevojshme
q¢€ mbrojtési t& jeté i gatshém q€ ¢do moment té japé argumente t€ bazuara pér rrethanat
personale té t&€ akuzuarit. Mbrojtési duhet q¢ vazhdimisht ta ndjeké nga afér zhvillimin e
ngjarjeve gjaté kohézgjatjes s€ masés s¢ paraburgimit dhe né momentin kur do t€ pércaktojé
se kané ndryshuar rrethanat pér shkak se rrézohet ndonjé bazé ose té gjitha sipas sé€ cilés/
té cilave ishte caktuar paraburgimi, duhet menjéheré té paraqesé propozim pér ndérprerje
t€ masés s€ paraburgimit n€ bazé t¢ rrethanave t€ reja prané késhillit penal sipas nenit 25
paragrafi 5 t&¢ LPP.
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» Kompetencat ex officio té gjykatés né lidhje me masat pér parandalim

Masat pér parandalim me propozim té prokurorit publik gjaté procedurés hetimore i
pércakton gjykatési i procedurés paraprake, kurse pas hyrjes né fuqi té padis€, pérkatésisht
pas dorézimit t&€ propozim-akuzés deri né plotfuqishmériné e aktgjykimit, gjykata né té
cilén mbahet procedura. Kjo dispozité nuk éshté n€ korrelacion me dispozitén e nenit 146
paragrafi 3 t€ LPP, sipas s€ cilés gjykata €shté e obliguar sipas detyrés zyrtare pér ¢do dy
muaj ta rishqyrtojé nevojén e vazhdimit t€ zbatimit t€ masés s¢ caktuar, ose ajo t€ ndérpritet
mé pérpara. N&é pérputhje me rolin e ri t€ prokurorisé dhe gjykatés, éshté e nevojshme
q¢é té ekzistoj€ obligim pér rishqyrtim nga ana e tyre t€ propozimit t€ paditésit né ¢do dy
muaj gjaté procedurés paraprake, por t€ mbetet obligimi q€ gjykata sipas detyrés zyrtare
ta rishqyrtojé zbatimin e masés s€ caktuar gjaté seancés kryesore.

Vérejtje pérmbyllése:

Gjykata ka kompetenca qé té caktojé ndonjé masé tjetér pér té siguruar praniné
né ¢do rast kur prokuroria propozon masé paraburgimi, kurse me propozimin
e prokurorit gjykata lidhet vetém sa u pérket bazave mbi té cilat mund té
caktojé paraburgim.

Segmenti 16: Paraburgim ekstradimi

T¢ drejtat e parashikuara né¢ KEDNJ i gézojné edhe personat kundrejt té ciléve Eshté
ngritur proceduré ekstradimi, pérkatésisht té cilat jané né proceduré débimi. Né piké (dh)
té paragrafit 1 t€ nenit 5 t&€ KEDNJ njé vémendje e vecanté i kushtohet privimit nga liria
gjaté kohézgjatjes s¢ procedurés sé ekstradimit ose débimit.

Bashképunimi ndérkombétar né ¢éshtjet penale para shumé dekadave ishte proceduré e cila
ndérmerrej né raste t€ jashtézakonshme. Krimi i organizuar, format e reja té krimit ekonomik
transnacional si dhe regjimi i lehtésuar i vizave kushté€zuan shfrytézimin e shpeshté t&
formave t€ ndryshme t& bashképunimit ndérkombétar. Fakti q€ vendi yné nuk éshté anétar
i BE dhe nuk mund t’i shfrytézojé pérfitimet e urdhrit t€ arrestit evropian, paraqet arsye pér
zbatimin e rregullave ndérkombétare dhe t&€ brendshme né lidhje me ekstradimin.

Pér shkak t€ véllimit t& bashképunimit ndérkombétar, kornizat e LPPu béné tepér t€ ngushta pér
dispozitat e lidhura me materien e bashképunimit ndérkombétar, ké€shtu qé€ kjo materie pushoi s€
qgeni objektirregullimitt€ LPP dhe format e ndryshme té€ bashképunimit ndérkombétar né ményré
mé t€ detajuar jané rregulluar né Ligjin pér bashképunim ndérkombétar n€ ¢éshtje penale.*®

3% Fletorja Zyrtare e RM nr. 124/2010 .
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Né pajtim me nenin 16 t€ Konventés Evropiane pér Ekstradim té vitit 1957% organi
kompetent i vendit kérkues* mund té kérkojé privimin e pérkohshém nga liria t€ personit
i cili kérkohet pér ekstradim, kurse vendimet dhe procedura pér ndalim kryhen né pérputhje
me legjislacionin e brendshém té vendit nga i cili kérkohet bashképunim ndérkombétar.*!
Konventa nuk e pércakton kohézgjatjen maksimale t&€ paraburgimit té personit, pér té
cilin kérkohet ekstradim, por pércakton dy afate té cilat kané t€ b&jné me vendimin pér
ndérprerjen e paraburgimit t¢ caktuar:

=  Afatinstruktiv (dilator) —sipas t€ cilit nése né njé afat prej 18 dit€sh nga dita e caktimit
té paraburgimit nuk dérgohet kérkesé pér zbatimin e procedurés sé ekstradimit nga
vendi kérkues te vendi prej té cilit kérkohet bashképunim ndérkombétar, organi
kompetent né vendin prej té cilit kérkohet bashképunim ndérkombétar mundet (por
jo detyrimisht) ta ndérpresé paraburgimin; dhe

=  Afat i pakundérshtueshém (rezolutiv) — sipas té€ cilit organi kompetent né vendin
prej té cilit kérkohet bashképunim ndérkombétar Eshté i detyruar ta ndérpresé
paraburgimin e caktuar nése brenda afatit prej 40 ditésh nga dita kur éshté caktuar
paraburgimi nuk ka marré nga vendi kérkues kérkesé pér zbatimin e procedurés
s€ ekstradimit.

Konventa Evropiane pér ekstradimin, gjithashtu, parashikon se ndérprerja e paraburgimit
pér shkak té joefikasitetit t€ organeve kompetente t€ vendit kérkues qé té paraqesin kérkesén
dhe shkresat e nevojshme né njé afat prej 40 ditésh, nuk éshté pengesé qé paraburgimi té
caktohet pérséri kundrejt t€ njéjtit person, té cilit paraprakisht i ishte ndérpreré paraburgimi,
dhe pasi ta marrin kérkesén dhe shkresat pér ekstradim t€ atij personi.

Né kontekst t€ dispozitave t€ tilla té qarta t&€ Konventés Evropiane pér Ekstradim, mbetet
pak e paqarté pse tek praktikuesit magedonas né pérgjithési shfaget dilema né relacionin:
afat prej 40 ditésh pér té paraqitur kérkesé pér ekstradim vs. kohézgjatjes sé paraburgimit té
personit pér t€ cilin kérkohet ekstradim sipas bazave, ményrés sé caktimit dhe kohézgjatjes
té pércaktuara né LPP.

Sipas Ligjit pér bashképunim ndérkombétar né ¢éshtje penale, q€ té caktohet paraburgim
né bazé té kérkesés pér ekstradim, parakusht* éshté qé té jepet urdhér arresti ndérkombétar
dhe t€ jené plotésuar kushtet pér caktim té paraburgimit né pajtim me LPP. Ndérkoh&, duhet
té theksohet se €shté e mjaftueshme qé bashké me kérkesén pér ekstradim me propozimin
pér caktim t€ masés sé paraburgimit té¢ dorézohen shkresat ¢ mbledhura té cilat tregojné
né mundésiné g€ personi, i cili kérkohet té ekstradohet, ¢ ka kryer veprén penale pér té

3 Fletorja Zyrtare ¢ RM nr. 32/1999; Ratifikuar mé 28.07.1999, hyri né fuqi né RM mé 26.10. 1999.

40“Vendi kérkues” éshté Ish Republikén Jugosllave t& Magedonisé ose ndonjé shtet i huaj organi kompetent i té cilit ka
paraqitur kérkesé pér bashképunim ndérkombétar pér ¢éshtje penale né marrjen dhe lénien e ndjekjes penale, ekstradimit,
zbatimit t€ dénimeve té huaja penale dhe transferimit té t€ dénuarve — term i pércaktuar né nenin 5, par. 1, p. 4 t& Ligjit pér
bashképunim ndérkombétar né ¢éshtje penale.

41 “Vendi nga i cili kérkohet bashképunim ndérkombétar” éshté shteti, organi kompetent i té cilit procedon sipas kérkesés
pér marrje dhe lénie té ndjekjes penale, ekstradimit, zbatimit t€¢ dénimeve té huaja penale dhe transferimit té t¢ dénuarve —
term i pércaktuar né nenin 5, par. 1, p. 5 t€ Ligjit pér bashképunim ndérkombétar né ¢éshtje penale.

42 Shiko nenin 60 t& Ligjit pér bashképunim ndérkombétar né ¢éshtje penale, Fletorja Zyrtare e RM nr. 124/2010
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cilén ngarkohet. Eshté e mjaftueshme qé t& ekzistojné dyshime té bazuara, pérkatésisht
mundési®® si bazé pér caktimin e masés sé paraburgimit. Né kété rast nuk pércaktohet
ekzistimi i dyshimit té bazuar q€ pé€rndryshe €shté€ njé parakusht i pashmangshém pér
caktim t€ paraburgimit sipas nenit 165 t€ LPP.

Ligji pér bashképunim ndérkombétar né ¢éshtjet penale lejon* qé né bazé té njé urdhér
arresti ndérkombétar paraprak, persona zyrtaré té autorizuar t€ MPB ta privojné nga liria
personin i cili kérkohet pér ekstradim né pajtim me dispozitat e LPP dhe pa nj€ aktvendim
paraprak pér caktim t€ paraburgimit nése ekziston rreziku se personi mund t€ iké ose t&
fshihet.

Gjithashtu, Ligji pércakton® qarté se kérkesa pér ekstradim dhe shkresat e nevojshme
doré€zohen né nj€ afat i cili nuk mund t€ jet€ mé i gjaté se 40 dit€ nga dita e marrjes sé€
aktvendimit pér paraburgim pér ekstradim. Me gé€llim gé té tregohet lidhja me dispozitat
e LPP né raport me koh&zgjatjen totale né procedurén hetimore, Ligji pér bashképunim
ndérkombétar né ¢€shtje penale parashikon* se afati pér ekstradim t€ personit, i cili kérkohet
pér ekstradim, nuk mund té jet€ mé i gjaté se 180 dité nga dita e paraburgimit té tij.

Né lidhje me procedurén dhe organet kompetente q€ e propozojné, caktojné dhe prolongojné
paraburgimin zbatohen dispozitat e LPP. Paraburgimi i ekstradimit, si i till€, nuk €shté
paraparé as n€ LPP dhe as né Ligjin pér ndihmé ndérkombétare juridike pér ¢€shtje penale.
Arsyet pér paraburgim pérmbahen né nenin 165, paragrafi 1 t&€ LPP. Paraburgimi caktohet
me propozim t& prokurorit publik, g€ do t€ thoté se edhe prolongimi b&éhet me propozim
té tij, sipas dispozitave t€ LPP. Risi &sht€ qé procedura pér ekstradim €shté rregulluar me
ligj t& vecant€ dhe né€ pajtim me dispozitat, prokurori publik €shté pérfshiré qé né fillim né
proceduré dhe me propozim té€ tij, gjykatési i procedurés paraprake vendos pér propozimin
pér paraburgim dhe pastaj e zbaton procedurén e ekstradimit dhe né varési t€ faktit nése
béhet fjal€ pér proceduré té shkurtuar ose té rregullt, vepron si¢ duhet. Risi n€ Ligjin pér
ndihmé ndérkombétare juridike éshté fakti se ka mund€si qé personi i ndaluar t€ ekstradohet
me proceduré té shkurtuar.

Eshté mé se e qarté se paraburgimi i personit qé kérkohet pér ekstradim, nuk ka status
té vecanté né aspekt t&€ LPP, por caktohet dhe prolongohet nga organet kompetente sipas
procedurave dhe afateve t€ pércaktuara qé jan€ parapar€ né LPP. E vetmja gj€ nga dallohet
i ashtuquajturi paraburgim ekstradimi nga masa e paraburgimit €shté dispozita e Konventés
Evropiane pér Ekstradim e cila pércakton kur duhet t€ ndérpritet detyrimisht (pas skadimit té
40 ditéve t€ paraburgimit kur ende nuk ésht€ dorézuar kérkesé pér ekstradim me propozim
paraburgim), né dalim nga bazat e ndérprerjes s€ paraburgimit t€ pércaktuara sipas LPP
kundrejt personave pér t€ cilat udhéhiget proceduré penale para gjykatave né vend.

4 Ashtu edhe Aktvendimi i Gjykatés Supreme té Kroacisé, , [ Kz-305/02-3, 25.04.2002 u 11 Kz-355/1994-3, 24.11.1994,
prof. d-r Davor Krapac, Medunarodna kaznenopravna pomo¢, Narodne novine d.d., Zagreb, 2006, faqge. 211.

4 Shiko paragrafin 3, t& nenit 60 t& Ligjit pér bashképunim ndérkombétar né ¢éshtje penale, Fletorja Zyrtare ¢ RM nr.
124/2010.

4 Shiko nenin 63, t& Ligjit pér bashképunim ndérkombétar né ¢éshtje penale, Fletorja Zyrtare ¢ RM nr. 124/2010.

46 Shiko paragrafin 6, t& nenit 60 t& Ligjit pér bashképunim ndérkombétar né ¢éshtje penale, Fletorja Zyrtare ¢ RM nr.
124/2010.
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Rekomandimi 9:

Ne€ nenin 164 t€ LPP t€ futet njé dispozité e vecanté pér paraburgimin e
ekstradimit e cila do t’i referohet ligjit t€ vecanté.

Neé prokuroriné publike dhe né gjykaté té formohet njé sektor i vecanté

pér bashképunim ndérkombétar, ku krahas LPP do t€ zbatohet dhe Ligji
per bashképunim ndérkombétar n€ ¢éshtjet penale. N& kété ményré do té
mundésohet specializimi i prokuroréve dhe i gjykatésve pér kété fushé ku
pervee Ligjit t€ vecanté pér bashképunim ndérkombétar zbatohen shumé
konventa t€ ratifikuara ndérkombétare dhe marréveshje bilaterale.

Praktika e panjésuar dhe mungesa e t&€ kuptuarit ekziston né lidhje me hegjen doré nga
parimi pér specialitet, proceduré t€ shkurtuar t€ ekstradimit, koh€zgjatje t€ paraburgimit vs.
afatit pér dérgimin e dokumenteve pér ekstradim etj. Meritojn€ vémendje rastet nga praktika
kur né procesverbal konstatohet se i akuzuari pajtohet me paraburgimin e ekstradimit;
caktimi i paraburgimit pér ekstradim me aktvendimin e paré né€ maksimumin prej 180
ditésh, pérkatésisht deri n€ mbarim té procedurés; aktvendim pér paraburgim ekstradimi
me kohézgjatje prej 40 dit€sh; marrje e aktvendimit pér ekstradim, dhe pastaj pér t&
njéjtin t€ akuzuar marrje e aktvendimit pér ekstradim t€ shkurtuar pa u anuluar aktvendimi
paraprak etj.

Vérejtje pérmbyllése:
*  Rregullimi i paraburgimit pér ekstradim si term ligjor;

»  Afati prej 40 ditésh pér dorézimin e kérkesés pér ekstradim nuk duhet té
lidhet me kohézgjatjen e paraburgimit;

»  Paraburgimi duhet detyrimisht t& ndérpritet nése shteti nuk i dorézon
dokumentet e nevojshme pér ekstradim né njé€ afat prej 40 ditésh nga dita

kur &shté caktuar paraburgimi;

*  Pérpropozimin, pércaktimin, prolongimin dhe kohézgjatjen e paraburgimit
pér ekstradim zbatohen dispozitat e LPP né lidhje me paraburgimin.
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Segmenti 17: Aspekte té tjera nga zbatimi i LPP

té cilat krijojné dilema né praktikeé

» Paraburgimi pér té pércaktuar identitetin

N¢ pajtim me nenin 165, paragrafi 1, pika 1, paraburgim mund té caktohet pér shkak
t€ pércaktimit t& identitetit. N&é praktiké u shfaq njé dilemé se si duhet té pércaktohet
kohézgjatja e paraburgimit t& caktuar mbi kété bazé. Eshté e sakté se nuk éshté pércaktuar
njé kohézgjatje e vecanté e paraburgimit t€ caktuar mbi kété bazé, ku ligjvénési ka theksuar
se kohézgjatja duhet t€ vazhdoj€ deri n€ momentin e pércaktimit t€ identitetit, nga ku
rrjedh se nuk pérjashtohen rastet qé paraburgimi, né varési té rrethanave té rastit, né fazén
e hetimit edhe t€ prolongohet pér shkak té identitetit té pacaktuar. N& raste t€ tilla &shté e
domosdoshme g€ prokuroria t€ punojé né ményré€ intensive né pércaktimin e identitetit t&
personit qé éshté né paraburgim.

» Marrja né pyetje e personit té paraburgosur nga ana e prokurorit public

Ka reagime nga ana e mbrojtésve se shfaqet praktika sipas sé€ cilés i akuzuari €éshté né
paraburgim mé shumé se dy muaj para se ta b&jé deklarimin e paré para prokurorit publik,
me sa duket n€ ményré€ jo aq konsekuente zbatohet neni 164 i LPP, sipas té€ cilit n€ rastet
e léndéve té paraburgimit duhet t€ veprohet me urgjencé té€ madhe. Megjithaté, edhe pse
né LPP &shté pércaktuar qarté se si merret deklaraté prej t€ akuzuarit?, nuk duhet t€ lihet
né harresé se vetém nga vlerésimi i prokurorit varet se kur do t€ kérkojé deklaraté nga i
akuzuari, q€ né pajtim me nenin 302, paragrafi 2 t¢ LPP mund ta bé&jé gjaté procedurés
hetimore, mé sé voni para mbarimit té saj.

» Paraburgim né procedurén e ankimit

Mbrojtja nuk thirret né seancén publike té késhillit penal kur vendoset pér
ankesén e aktvendimit pér paraburgim, pavarésisht nga vérejtjet ¢ GJEDNJ.*

» Kohézgjatja e vendimit pér zévendésimin e paraburgimit

Mbrojtja né praktiké pérballet me situatén kur dérgon shumé ankesa ose kérkesa pér
ndryshim t€ masés s€ paraburgimit, ku vérehet njé kohé e gjaté pér t€ marré aktvendime
pér ta (pér vendim pritet edhe dy ose tre javé), qé €shté né kundérshtim me kuptimin qé
vendimi i lidhur me paraburgimit qé t€ jeté sa mé i shkurtér.

47 Shiko nenin 205 t& LPP, Fletorja Zyrtare e RM nr. 150/2010 u 100/2012

4 Shiko Milladinov kundér Ish Republikén Jugosllave t& Maqedonisé, http://hudoc.echr.coe.int/sites/eng/Pages/search.
aspx#{“fulltext”:[“Miladinov v. Macedonia”],”documentcollectionid2”:[“GRANDCHAMBER”,”"CHAMBER”],”item
id™:[“001-1425217]}
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» Komunikim pa pengesa i mbrojtésit me personin e arrestuar

Edhe pse sipas dispozitave ligjore mbrojtési mund t€ komunikojé lirisht dhe pa mbikéqyrje
me klientin e tij, i cili ndodhet né paraburgim, né€ praktik€ komunikimi kryhet n€ hapésiré
me dyer té hapura me géllim qé personat e ngarkuar pér ruajtjen e té arrestuarve, t€ mund
ta dégjojné pa ndérprerje (sigurisht dhe ta ndjekin né ményré vizuale) bisedén. Sipas
konfirmimeve té€ mbrojt€sve jané shumé t€ rralla rastet kur ndonjé nga administrata e
burgjeve pér ruajtjen e personave té paraburgosur, lejon qé t€ mbyllet dera qé mbrojtési t&
realizoj€ njé komunikim me t€ vérteté pa pengesa me t€ paraburgosurin.

2 e VEREJTJE NGAAKTVENDIMET PER CAKTIM,
PROLONGIM DHE NDERPRERJE TE MASES SE
PARABURGIMIT NE PRAKTIKEN GJYQESORE
NE GJYKATAT THEMELORE TE MANASTIRIT,
SHKUPIT, TETOVES DHE SHTIPIT

Pér nevojat e Analizés, n€ bashképunim me gjykatat themelore t€¢ Manastirit, Shkupit,
Tetovés dhe Shtipit, ekipi i autoréve kishte mundési t’i shqyrtojé Aktvendimet pér caktim
dhe refuzim t€ propozimit pér masén e paraburgimit n€ kéto gjykata, t€ miratuara né€ teté
muajt e par€ nga zbatimi i Ligjit té ri pér proceduré penale. Gjaté krahasimit dhe shqyrtimit
té kétyre aktvendimeve u vuné re ngjashméri, dallime dhe si mé e rénd€sishme, pajtueshméri
e tyre me Ligjin e ri pér proceduré penale.

Né kété pjesé t&€ Analizés €shté paraqitur nj€ pasqyré pérmbledhése e té& dhénave statistikore
pér caktimin e masés s€ paraburgimit, praktikat e mira, si dhe pér dobésité e konstatuara
né disa prej kétyre aktvendimeve me géllim tejkalimin e tyre dhe njésimin né€ té¢ ardhmen
né€ zbatimin e dispozitave té Ligjit té ri pér proceduré penale.

Né periudhén 1 dhjetor 2013 deri mé 31 gusht té vitit 2014 n¢ Gjykatén Themelore Shkup
1 né Shkup gjithsej jané miratuar 166 Aktvendime pér caktim té€ masés s€¢ paraburgimit,
nga té cilat 7 né€ vitin 2013 dhe 159 né vitin 2014. Nga gjithsej 166 Aktvendime, 62 jané né
lidhje me 1énd€ qé jané né kompetencé t&€ Sektorit pér krim t€ organizuar dhe pér korrupsion
né Gjykatén Themelore Shkup 1 né Shkup. N&é numrin mé t€ madh té kétyre Aktvendimeve
kohé&zgjatja e masés sé paraburgimit €shté 30 dité, me pérjashtim t& Aktvendimeve qé€ kané
té b&jné me vepra pér t€ cilat mbahen procedura té shkurtuara. Pér t€ dhéna t€ detajuara
pér caktimin e masés s€ paraburgimit né Gjykatén Themelore Shkup 1 gjaté vitit 2014
shikoni Shtojcén nr. 2.

Né Gjykatén Themelore t&€ Manastirit pér t€ njéjtén periudhé jané miratuar 11 Aktvendime
pér caktim t€ masés paraburgim dhe t€ gjitha n€ vitin 2014. Prej tyre, n€ 9 Aktvendime éshté
caktuar masa paraburgim n€ kohézgjatje prej 30 ditésh, kurse n€ 2 Aktvendime kohézgjatja
e paraburgimit €shté 15 dité.
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Né Gjykatén Themelore t€ Tetovés pér t€ njéjtén periudhé jané miratuar gjithsej 9
Aktvendime pér caktim t€ masés paraburgim, nga t¢ cilat njé n€ vitin 2013 dhe 8 né vitin
2014. Nga kéto 9 Aktvendime né 5 &shté caktuar masa paraburgim né kohézgjatje prej 15
ditésh, kurse né 4 Aktvendimet e mbetura kohézgjatja e paraburgimit éshté deri n€ 30 dité.

Né Gjykatén Themelore né Shtip pér t& njéjtén periudhé jané miratuar gjithsej 5 Aktvendime
pér caktim t€ masés paraburgim, nga té cilat njé né vitin 2013 dhe 4 né vitin 2014. Nga
gjithsej 5 Aktvendime né 3 Eshté caktuar masa arrest shtépie né kohézgjatje prej 30 ditésh,
kurse né 2 aktvendime &shté caktuar masa paraburgim, gjithashtu me kohézgjatje deri né
30 dité.

»  Shembuj té praktikave té mira:

= Ndérprerja e masés sé paraburgimit para skadimit té afatit prej 30 ditésh sipas
nenit 165, paragrafi 1, pika 2 n€ pajtim me nenin 6 t&€ LPP ku thuhet se kohézgjatja
e paraburgimit duhet té reduktohet né kohén mé t€ shkurtér té nevojshme. Pra,
prokurori publik ka paraqitur kérkesé pér ndérprerjen e masés sé€ paraburgimit prané
gjykatésit t€ procedurés paraprake i cili ka sjellé aktvendim pér ndérprerjen e masés,
pasinuk ekziston arsyetimi i masés pér té cilén kérkohej paraburgimi, pérkatésisht
&shté marré né pyetje déshmitari mbi té cilin 1 akuzuari mund t€ ushtroj€ ndikim;

*  Prokurori publik ka kérkuar paraburgim pér té tri bazat e nenit 165, pikat 1, 2 dhe 3.
Gjykata ka béré vérejtje se njérén nga tre pikat nuk e pranon pér shkak se padirési
i autorizuar nuk ka dhéné prova dhe fakte relevante nga ku del se do ta pérsérité
veprén mbi persona t€ tjeré (né€ aktvendimin konkret béhet fjal€ pér tentativé pér
vrasje nga neni 123 paragrafi 1 né lidhje me nenin 19 t€ KP). Gjykata ka béré ndarje
té bazave pér t€ cilat ishin ofruar prova qé té caktohet masa e paraburgimit dhe
mungesé t€ arsyes pér pikén e caktuar t€ masés s€ paraburgimit;

= Né¢ aktvendime t€ pérmendet se masa e paraburgimit Eshté masa mé e pérshtatshme
qeé t€ sigurohet i akuzuari gjaté procedurés dhe se né momentin kur ka vendosur
gjykata, né bazé t& propozimit dhe provave té paraqitura nu/ ka vend per masé mé
t¢ lehté sipas nenit 167, paragrafi 2, pika 3 t& LPP.

»  Parregullsi té vérejtura

* Gjykata jo gjithmoné jep shpjegime pér faktet dhe provat nga té€ cilat del dyshimi
1 bazuar pér vepér té kryer penale;

*  Prokurori publik vetém i tregon, por nuk i paraqet provat pér secilén nga bazat pér
té cilén propozon paraburgim;

= Mbrojtja nuk ka mundési qé€ t’i sigurojé dhe t’i paragesé né kohé provat pér
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mungesén e bazave pér propozimin pér caktimin e masés s€¢ paraburgimit;
= Gjykata nuk jep shpjegime se pér ¢’arsye nuk ka caktuar ndonjé masé tjet€r meé t&€
lehté se masa e paraburgimit;

* Marrja e aktvendimeve kolektive pér caktim t€ masés s¢€ paraburgimit;

»  Vlerésimin e ligishmérisé sé privimit nga liria gjvkata duhet ta bazojé né shénim
zyrtar pér privim, pérkatésisht aktvendim pér ndalim té personit, dhe jo né shkresa
té tjera té pérgatitura nga organet me kompetenca hetimi.

»  Arsyetimi i vendimit pér caktimin e mas€s sé paraburgimit nuk du/ier 1¢ fillohet me
urdhrin pér realizimin e procedurés hetimore.

»  Gjvkata nuk duhet qé né arsyetimin e aktvendimit té paraqesé, vierésojé apo
komentojé deklarata té personave té akuzuar t¢ dhéna para prokurorit publik.

»  Né aktvendimet pér prolongimin e paraburgimit gjykata éshté e detyruar té japé
arsyetim njélloj si edhe gjaté caktimit té paraburgimit pér heré té paré.

= Ng¢ aktvendime nuk duhet té ket€ mosperputhje ne mes té dispozitivit dhe arsyetimit.
Nuk éshté obligim, por éshté e déshirueshme!

Gjykata né aktvendimin pér pércaktimin e masés sé€ paraburgimit ta paraqes€ pcrs/lkrimin
e veprimeve t¢ marra nga ana e prokurorit publik, t¢ dhéna né urdhrin pér realizimin e
procedurés hetimore.

Mbetet shqgetésimi nése mungesa e njohurive t€ mbrojtjes pér shkak t€ mosparaqitjes
sé& urdhrit pér realizimin e procedurés hetimore mund dhe duhet té tejkalohet népérmjet
arsyetimit t€ aktvendimit né lidhje me propozimin pér caktim t€ masés s€ paraburgimit.

3 e PASQYRE E QENDRIMEVE TE PROKUROREVE TE
PERMBLEDHURA NGA PYETESORET E ANKETES

Né fillim t€ késaj analize, nga aspekti metodologjik, krahas aktvendimeve pér caktim dhe
ndérprerje t€ masés s€ paraburgimit t€ marra nga ana e gjykatave themelore né Shkup,
Manastir, Shtip dhe Tetové né gjysmén e paré€ t€ zbatimit té ligjit t€ ri pér proceduré
penale, u realizua edhe njé anketé e shkurtér midis prokuroréve té cilét ishin té pranishém
né trajnimet e avancuara pér LPP né periudhén maj-qershor té vitit 2014, si dhe njé séré
bisedash dhe konsultimesh me gjykatg€s, prokuroré dhe avokatg té cilét punojné né€ fushén
e t€ drejtés penale.

Pérgjigjet e dhéna né Pyetésorin e anketés* dhané njohuri t€ caktuara pér ményrén e veprimit

4 Shtojca 4 ¢ Analizés
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té prokuroréve dhe té pérvojés s¢ tyre né lidhje me caktimin e masés sé paraburgimit. Né
shumicén e prokurorive, prokurorét publik bashké me propozimin pér caktim t€ masés s¢
paraburgimit dorézojné:

= urdhér pér proceduré hetimore (pérveg rasteve me proceduré té shkurtuar), dhe

= (¢ gjith€ shkresat t€ cilat jané relevante pér veprén penale té kryer, pérkatésisht pér
personalitetin e kryerésit t€ cilat disponohen né momentin e paraqitjes sé propozimit
(procesverbali 1 ndalimit, procesverbali pér t€ drejtén e mbrojtjes, procesverbali i
martjes né pyetje t€ t€ akuzuarit, procesverbali me deklarata té déshmitar€ve, prova
té lidhura me dyshimin e bazuar, dokumenti i udhétimit, certifikaté nga evidenca
penale, vértetim pér sendet e marra, prova pér identifikimin etj.).

Interesant pér analizé éshté fakti q€ asnjé propozim pér caktim té masés sé paraburgimit
nuk éshté refuzuar sii pabazé nga ana e gjykatés, edhe pse prokurorét thoné se shpesh i
disponojné vetém provat q€ 1 kané marré€ si shtesé té kallézimit penal, se shpesh nuk i kané
ekspertizat e MPB-sé, se nuk ka prova t€ mjaftueshme materiale pér kallézimin penal, se
prokurorét kané problem meqé nuk kané qasje né€ evidencén penale, q€ gjithsesi, tregon
né lehtésiné me té cilén gjykatési e pranon propozimin pa prova té mjaftueshme qé
e justifikojné dyshimin e bazuar dhe bazat pér té cilat kérkohet té caktohet masa e
paraburgimit.

Eshté pér t'u pérshéndetur fakti se ka raste kur né vend t& masés sé propozuar pér paraburgim,
gjykata ka caktuar masa t€ tjera pér sigurim t€ pranis€ midis té cilave: arrest shtépie, marrje
t& dokumentit t€ udhétimit, ndalimin e largimit nga vendbanimi, pérkatésisht vendgéndrimi.

Megjithaté, éshté pér t’u habitur kuptimi nga ana e disa prokuroréve (pér fat t€ mir€, shumé
rrallé) sipas té cilit gjykata nuk ka mandat té caktojé masé tjetér pér t€ siguruar prani kur
prokurori ka propozuar paraburgim, me ¢ka béhet interpretim i gabuar i nenit 166 t&¢ LPP i
cili, né fakt, pamundéson qé gjykata t&€ caktojé paraburgim mbi baza té tjera, jashté atyre qé
i ka propozuar paditési. Jo vetém qé né LPP nuk ka kufizime q€ gjykata né vend t€ masés
sé& propozuar t€ paraburgimit t€ caktojé masé mé té lehté pér sigurim t& pranisé€, por éshté
paraparé obligim i gjykatés neni 144, paragrafi 2, qé gjaté marrjes sé vendimit se cilén
nga masat pér sigurim té pranisé do ta caktojé té kujdeset qé té mos zbatohet masa
mé e réndé nése i njéjti qéllim mund té arrihet me masé mé té lehté.

Shqetéson fakti se rastet kur prokurori ka propozuar ndonjé masé tjetér pér sigurim té
pranisé, midis t€ cilave edhe arrestin e shtépis€, dhe gjykata e ka pranuar propozimin, né
praktiké takohet si pérjashtim.

Jané t€ ndara mendimet e prokuroréve né lidhje me pyetjen nése prokurori publik duhet
té jap€ mendim né rastet kur mbrojtja ka propozuar garanci apo nuk duhet t€ merret me
propozimin e saj.

Praktiké dhe pérvojé t€ ndryshme kané prokurorét né lidhje me kohén mesatare qé€ e kané
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né€ dispozicion nga sjellja e personit t&€ ndaluar nga ana e MPB-sé deri né skadimin e 24
oréve t& garantuara me kushtetut€ pér nxjerrjen e personit para gjykatésit t€ procedurés
paraprake. Ekziston njé numér i madh vérejtjesh se afati €shté shumé i shkurtér qé paraqet
problem serioz pér prokuroriné qé ta kompletojé€ rastin, t&€ mbledhé provat e nevojshme
dhe ta dokumentojé propozimin pér caktimin e masés s€ paraburgimit. Sipas pérgjigjeve
té marra periudha kohore léviz nga 2 deri 7 oré€ dhe ajo: 2 oré€ (Strumicg, Strugé), 2-4 oré
(Prilep, Shkup), 3 oré (Veles, Strugé, Shkup, Tetové), 3-4 oré (Shkup), 4 oré (Tetové), 5
oré (Prilep), 6 oré (Strumicé, Shtip), 7 or€ (Shkup), 8 oré (Shkup).

Pothuajse nuk ka shembuj né praktikén e prokuroréve publik né€ periudhén e analizuar né
lidhje me veprimtarité kundrejt té akuzuarve qé nuk jané té arritshém.
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SHTOJCA 1:

Koncepti i rregulloreve té paraburgimit né LPP té vitit 2010.

VEREJTJE TE PERGJITHSHME

Ligji i ri pér proceduré penale i vitit 2010 solli ndryshime té caktuara né pjesén ¢ masave
pér sigurim té pranisé me géllim qé té nxitet zbatimi i alternativave pér paraburgim, dhe
gjaté caktimit té paraburgimit, gjykata né ményré té individualizuar dhe t€ argumentuar
ta arsyetojé ¢do bazé pér paraburgim né lidhje me ¢do person té veganté kundrejt té cilit
caktohet kjo masé e rrepté pér shtréngim procedural. Me té drejté thuhet se caktimi i
masave pér shtréngim procedural éshté delikat, sepse, nga njéra ané, duhet t€ mbrohet
personi kundrejt té cilit ekzistojné dyshime se ka kryer vepér penale nga kufizimi i pabazuar
i t€ drejtave té tij, kurse nga ana tjetér, duhet té respektohet interesi i shoqérisé qé t&é
mbrohet nga kriminaliteti. Né fakt, b&het fjalé pér dy tendenca té kundérta dhe shtrohet
nevoja pér balancimin e tyre. Njé qéllim i tillé mund té realizohet nése regjistri i masave
shtrénguese dhe kushtet pér zbatimin e tyre jané pércaktuar sakté me ligj dhe nése zbatimi
1 tyre reduktohet né minimum, pérkatésisht ata t€ pérdoren né raste t€ nevojshme dhe né
até shkallé e cila éshté e nevojshme gé té sigurohet rrjedha e duhur e procedurés penale.™

Me ligjin e ri pér proceduré penale, duke u nisur nga pérvojat e méparshme negative, por
dhe pér shkak t& pranimit t€ standardeve evropiane pér mbrojtjen e t€ drejtave dhe lirive té
njeriut u vendosén dhe u imponuan dispozita té reja pér mbrojtje mé cilésore té t€ akuzuarve
gjaté caktimit t€ masave pér sigurim t€ pranisé. Né kété aspekt, né nenin 6, paragrafi 4, ku
&shté rregulluar e drejta e gjykimit n€ njé afat té arsyeshém, né ményré té qarté thuhet se
kohé&zgjatja e paraburgimit dhe ¢ kufizimeve té tjera té lirisé€ personale duhet té reduktohet
né koh&n mé té shkurtér t€ nevojshme. Né nenin 13 t€ LPP &shté paraparé kompensim né
dém té buxhetit té shtetit pér persona g€ jané privuar nga liria ose jané paraburgosur né
ményré t€ paligjshme.

Né LPP béhen njé dallim i qarté midis privimit nga liria pa urdhér (arrestim) dhe privimi nga
liria me urdhér (shoqérim). Arrestimi nuk éshté term ligjor, i paraprin paraburgimit dhe ka
pér géllim fillimisht qartésimin e pyetjes pér até se cila éshté vepra penale dhe pércaktimin
e identitetit t€ t&€ akuzuarit, kurse paraburgimi caktohet pak m&€ von€ n€ proceduré. Né
dispozitat e LPP béhet njé dallim i qarté ndérmjet 6 oréve t& para té privimit nga liria, ku
nga natyra e procedurés hetimore duhet menjéheré t€ njoftohet prokurori publik, prej ku
mund t€ pasojé ndalimi ose l&shimi né liri i personit t€ privuar nga liria. Prandaj, gjashté
orét e para té privimit nga liria nuk kané status ndalimi.

Pér heré té paré n€ LPP t€ vitit 2010 u nda ndalimi g€ béhet pas privimit nga liria pér shkak
té pércaktimit t€ identitetit, kontrollit t& alibive ose pér mbledhje té t€ dhénave t€ nevojshme
pér kryerjen e procedurés, deri né€ nxjerrje para gjykatésit t€ procedurés paraprake. Né
ményré t€ vecanté €shté rregulluar roli dhe kompetencat e népunésit t€ pranimit i cili Eshté

39 N.Matovski/G.Buzharovska/G.Kallajxhiev, E drejta penale procedurale, botim i dyté i ndryshuar dhe i plotésuar, Shkup,
2011.
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i obliguar q€ me aktvendim t€ vecanté t& shkruar dhe t€ arsyetuar t€ marré vendim nése
personi do t&€ ndalohet né pajtim me kushtet e ligjit ose do té l€shohet né liri.

Sipas LPP gjaté marrjes s¢ vendimit se cila nga masat e parapara pér sigurim té pranisé
do té zbatohet, organi kompetent do t’u pérmbahet kushteve té pércaktuara pér zbatimin e
masave t€ caktuara, duke marré parasysh qé t€ mos zbatohet masa mé e réndé, nése i njéjti
qéllim mund t€ arrihet me masa mé t€ lehta. Gjykata kundér t€ akuzuarit njékohésisht mund
té caktojé mé shumé masa, pérvec rastit kur e cakton masén e paraburgimit.

Mbetet theksi mbi vlerésimin e ligjshmérisé sé privimit nga livia dhe ndalimit pér té
cilin sipas detyrés zyrtare, me aktvendim, vendos gjykatési i procedurés paraprake. Nén
dritén e vendimeve t€ GJEDNJ, &shté e réndésishme qé t&€ shmanget, e théné né ményré té
kushtézuar, vendimi zyrtar n€ lidhje me ligjshmériné. Kjo mund t€ arrihet me mundésiné
e kontaktit t€ drejtpérdre;jté, pérkatésisht takimin e gjykatésit t€ procedurés paraprake me
paraqitésit e kérkesés, dhe sigurisht éshté e réndésishme qé gjykatési t€ mund t€ mbledhé
dhe t&é dhéna plotésuese para se ta marré aktvendimin nése privimi nga liria, pérkatésisht
ndalimi ishte i ligjshém ose jo.

ALTERNATIVA TE PARABURGIMIT

Sipas LPP gjaté marrjes s€ vendimeve se cila nga masat e parapara pér sigurim t€ pranisé
do t€ zbatohet, organet kompetente do t’u pérmbahen kushteve té caktuara pér zbatimin e
masave t€ caktuara, duke pasur parasysh faktin qé t€ mos zbatohet masa mé e réndé€, nése i
njé€jti qéllim mund t€ arrihet me masa mé té€ lehta. Gjykata kundrejt t€ akuzuarit njékohésisht
mund t€ caktojé¢ mé shumé masa, pérveg rastit kur e cakton masén e paraburgimit.

Pérpjekjet pér ta shmangur caktimin e masés sé€ paraburgimit si masa mé e réndé e procesit t&
shtréngimit deri né€ zhvillimin e shumé masave t€ cilat sigurojné prani, por q€ nuk pérfshijné
privimin nga liria. N€ grupin e alternativave té paraburgimit mund t€ pérmenden masat pér
parandalim, garancia dhe arresti i shtépisé.

"  Masat pér parandalim

Ndryshimi i emértimit nga “masa preventive” né “masa parandaluese” €shté rezultat i
pércaktimit mé t€ afért t&€ kuptimit dhe funksionit t&€ kétyre masave.

Duke pasur parasysh faktin se LPP nuk ka funksion preventiv, nga ana terminologjike
nuk &shté e pranueshme t€ pérmbajé masa té cilat nga emértimi e pérmbajné mbiemrin
“preventiv”’ pasi termi “preventiv’ mé shumé ka t€ béjé€ me natyrén e tyre pér preventivé,
pérkatésisht shmangie t&€ paraburgimit dhe t€ privimit nga liria, sesa pér “preventivé” né
kuptimin semantik té fjalés. Masat e parandalimit mundésojné qé€ t€ shmanget privimi nga
liria né rastin kur q€llimi i sigurimit t€ pranis€ s€ t€ akuzuarit dhe zhvillimit pa pengesa
té procedurés penale mund t€ realizohet me kéto masa dhe eventualisht me kombinimin e
tyre me garancing. Ato caktohen né bazé té vlerésimit t€ personalitetit t€ kryerésit dhe té
rrethanave t€ veprés s€ kryer penale si dhe nga rreziku qé kryerési t€ béhet i paarritshém
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pér organet e zbatimit té ligjit. Masat e parandalimit me propozim té& prokurorit publik gjaté
procedurés hetimore i cakton gjykatési i procedurés paraprake, kurse pas hyrjes né fuqi t€
akuzave, pérkatésisht pas dorézimit t€ aktakuz€s deri né plotfugishmérin€ e aktgjykimit,
gjykata para sé cil€s béhet procedimi.

»  Garancia

Me LPP té vitit 2010 garancia doli nga hija e paraburgimit dhe nga njé masé
zévend€suese e paraburgimit u shndérrua né alternativé té tij. Duke i apostrofuar
masat té€ cilat mundésojné shmangie t€ masés sé paraburgimit, LPP e vecoi garanciné
si masé t€ pavarur e cila nuk €shté mé e lidhur me bazat pér paraburgim. K&shtu, né
ményré ligjore €sht€ mund€suar shfryt€zimi i saj mé i gjeré si z€vend€sim i masés s€
paraburgimit, me mundési g€ ajo té kombinohet me ndonjé nga masat parandaluese.’!

Garancia mund t€ caktohet si masé e pavarur, primare, pér sigurim t€ pranisé né rastet kur
ekziston dyshim i bazuar se i akuzuari e ka kryer veprén penale. Lidhja e paraburgimit me
garanciné ka mbetur né€ aspektin e bazave pér té cilat mund t€ pércaktohet garanci, ndérsa
ato njékohésisht jan€ dhe baza pér t€ cilat mund té€ caktohet masa e paraburgimit: rreziku i
ikjes dhe frika se i akuzuari mund ta pérsé€risé, ta kompletoj€ ose t€ kryejé vepér té re penale.

Eshté e nevojshme qé t& korrigjohet dispozita e nenit 150 paragrafi 1 né lidhje me
domosdoshméring e ekzistimit t& urdhrit pér realizim té proceduré€s hetimore para se té
arrihet caktimi i garancisé, pasi lejohet q€ garancia t€ caktohet dhe né proceduré t€ shkurtuar.
Ky synim e ligjvénésit rrjedh nga neni 154 paragrafi 1 ku thuhet se pér caktimin e garancisé
n€ proceduré t€ shkurtuar pas dorézimit t€ aktakuze€s, kompetent pér t€ vendosur &shté
késhilli sipas nenit 25 paragrafi 5. Dhe vértet €shté krejt€sisht i pranueshém interpretimi se
ajo qé éshté e lejuar pér proceduré t€ rregullt, aq mé tepér éshté e lejuar edhe pér proceduré
té shkurtuar edhe pse jo gjithmoné thuhet shprehimisht. Shmangia e paraburgimit éshté njé
konstante, pavarésisht nga lloji dhe forma e procedimit t€ rregulluar me LPP. Do té ishte e
dobishme qé si garanci, pérveg parave, letrave me vleré dhe gjérave me vleré€ té pranohet
edhe garancia bankare edhe pse kjo nuk €shté théné shprehimisht.

Eshté braktisur mundésia qé nga garancia té paguhen pretendimi ligjor mbi pronén duke
pasur parasysh natyrén e ndryshme t€ garancis€ dhe pretendimit ligjor mbi pronén dhe
korrelacionin e panatyrshém midis tyre q€ pé€rmbahet né LPP t€ vitit 1997. Mjetet e garancisé
jané dhéné qé t&€ mundésohet prania e t€ akuzuarit gjaté procedur€s dhe zhvillimin pa
pengesa té€ saj, dhe jo pér t& kénaqur kérkesat e t& démtuarit. Garancia zgjat gjaté procedurés
penale dhe géllimi i saj €shté pérmbushur me mbarimin e procedurés e cila zhvillohej pa
pengesa. Prandaj, éshté né kundérshtim me siguring juridike dhe sundimin e ligjit g€ nga
garancia t€ paguhen pretendimet ligjore mbi pronén. Rekomandohet qé njé qéndrim i tillé
té kihet parasysh edhe pér procedurat q€ jan€ n€ vazhdim sipas LPP té vitit 1997.

1 Pér mundésité e garancisé dhe pér nevojén e kombinimit t& masave t€ sigurisé shiko B. Misoski, “Garancia si mas¢ pér
sigurim t& pranisé té t& akuzuarit gjaté procedurés penale” Tezé e doktoratés ,mbrojtur né Fakultetin Juridik né Shkup mé
daté 13.02.2013.
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Gjithashtu, e njé dobie t&€ vecanté duket zgjidhja e qarté legjislative pér kombinim té
garancis€ me ndonjérén nga masat pér parandalim. Njé mundési e till€ paraprakisht ishte
paraparé né dispozitén e pérgjithshme té nenit 175, paragrafi 2 in fine t&€ LPP t€ vitit 1997,
por duke pasur parasysh faktin se né praktiké nuk zbatohej fare kombinimi i masave mé t&
lehta pér sigurim t€ pranisé, ligjvénési vendosi ta tregojé€ né ményre té qarté két€ mundési
té garancis€ n€ lidhje me masat e tjera pér parandalim.

Dispozita e nenit 144, paragrafi 2 i Ligjit t€ ri pér proceduré penale t€ vitit 2010 duhet t&
precizohet n€ kuptimin se gjykata kundrejt t€ akuzuarit mund ta kombinojé vetém garanciné
me masat pér parandalim, pasi del se mund té kombinohet edhe arresti i sht€pisé me ndonjé
masé tjetér pér parandalim, por kjo nuk do t€ ishte e drejté duke pasur parasysh natyrén e
arrestit t& shtépisé.

Né lidhje me organin kompetent pér marrjen e aktvendimit pér garanci, neni 154 i Ligjit t& ri
pér proceduré penale duhet té interpretohet pas dorézimit t€ aktakuze€s, dhe jo pas miratimit
té saj, pasi mbetet vakum ligjor se kush do té vendos€ gjaté procedur€s s€ vlerésimit té
aktakuzgs. Sipas analogjisé€ juridike, késhilli jashté seancés gjyqésore nga neni 25, paragrafi
5 do t€ ishte kompetent pas mbarimit t€ hetimit deri n€ fillim t& seancés kryesore.

Pér her€ t€ par€ Ligji i ri pér proceduré penale i vitit 2010 mundé€soi ndryshim t€ vlerés
sé garancis€ gjaté procedurés, me ¢ka ndryshimin e lidh me rrethanat si¢ jané zgjerimi i
procedurés hetimore dhe rrethanat plotésuese té€ lidhura me gjendjen pasurore t€ t€ akuzuarit
(dhe pér analogji, edhe pér personin i cili né€ emér té té akuzuarit ka dhéné garanci). Mbetet
pér t’u menduar se ¢do t& ndodhé nése gjaté seancés kryesore ndryshohet ose zgjerohet
akuza. Nuk ekziston korrelacion i garté ndérmjet pé€rmbajtjes s€¢ akuzés dhe lartésis€ sé
garancisé, késhtu qé duhet t€ mendohet pér mundésin€ g€ garancia té ndryshohet edhe
gjaté rrjedhés s€ seancés kryesore né varési t€ ndryshimit ose t€ zgjerimit t& aktakuzgs.

Si e panevojshme ka mbetur lidhja midis garancisé dhe paraburgimit né paragrafin 1 t€ nenit
53 i cili parashikon se né cilat raste garancia e depozituar do té€ déshtoj€ dhe t€ akuzuarit do
t’i caktohet masa e paraburgimit. N&€ ményré tepér mekanike jané lidhur déshtimi i garancis€
dhe paraburgimi né kété paragraf. Eshté e domosdoshme qé t& shmanget mundésia qé gjaté
déshtimit t€ garancisé, t€ akuzuarit automatikisht t’i caktohet paraburgim.

Risi éshté mundésia pér propozim t€ garancis€ me ankes€ té aktvendimit me té€ cilin €shté
caktuar masa e paraburgimit, ku gjykata kompetente pér t€ vendosur pér ankesén €shté
e detyruar qé t€ vendosé edhe pér garanciné. Né két€ ményré shmanget interpretimi i
ndryshém né praktiké se kur parashtrohet ankesé pér aktvendimin pér caktim t€ masés s€
paraburgimit, nuk mundet qé€ njékohésisht t€ ofrohet garanci pasi kjo bie ndesh me dispozitat
pér organin kompetent qé vendos pér garancin€. Sipas dispozités sé re t€ nenit 156 t&¢ LPP
té vitit 2010, organi q€ vendos pér ankesén e aktvendimit pér caktim t€ paraburgimit &shté i
detyruar qé té vendosé edhe pér garancing, pérkatésisht mund ta z€vendésoj€ paraburgimin
dhe t€ caktojé garanci.
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Teksti i nenit 155 gjithashtu kérkon sakté€sim n€ kuptim qé nuk &shté e qarté se né cilat raste
lejohet ankesa. Pra, ankesa duhet té lejohet né rastin kur refuzohet propozimi pér caktim ose
ndérprerje t€ garancisé, por dhe né rastet kur do t€ merret aktvendim pér caktim, ndérprerje
dhe déshtim té garancisé, ku ankes€ mund t€ paragesin té dyja palét. E njéjté éshté logjika
dhe né lidhje me organin kompetent qé vendos, pasi ai, jo gjithmoné &shté késhilli i gjykatés
drejtpérdrejt mé té larté. Pra, nése garanciné e ka caktuar gjykatési i procedurés paraprake
(né pajtim me nenin 154, paragrafi 1) nuk ka justifikim q€ pér ankesén t€ vendosé késhilli
penal i gjykatés s¢ apelit n€ vend t& késhillit penal té gjykatés themelore.

Pér kéto arsye éshté e domosdoshme qé t€ zbatohet dispozita e pérgjithshme pér pércaktim
té kompetencés pér ankesé nga neni 25 1 LPP, pérkatésisht pér vendimet e gjykatésit té
procedurés paraprake vendos késhilli penal i gjykatés themelore, kurse pér vendimet e
késhillit penal t€ gjykatés themelore, Eshté kompetent g€ t€ vendosé késhilli penal i gjykatés
sé apelit.

= Arrest shtépie

Kjo éshté masé pér sigurim t€ pranis€ e cila ka statusin e masés z€vendésuese t€ paraburgimit,
pasi &shté e lidhur drejtpérdrejt me masén e paraburgimit né kuptimin e ekzistencés sé
dyshimit t& bazuar dhe baza t€ njéjta té caktimit si dhe te paraburgimi. Pér implementimin
e saj zbatohen dispozitat qé€ vlejné pér paraburgimin. Dallimi né lidhje me masat e tjera
pér sigurim té pranisé Eshté se arrestin e shtépisé gjykata e vendos sipas konstatimit vetjak
kur ekziston propozim pér caktim t€ masés paraburgim. Q€ kétu del se gjykata nuk éshté
e lidhur me propozimin e prokurorit qé t&€ pércaktojé paraburgim dhe, nése konstaton se
ekziston dyshim i bazuar dhe baza pér caktim t€ paraburgimit, mund té caktojé arrest shtépie.

Eshté e nevojshme qé té korrigjohet dispozita e nenit 163, paragrafi 3 né kuptimin se kundrejt
arrestit t€ sht€pis€ mund té caktohet ndonjé masé parandaluese duke pasur parasysh faktin
se né arrestin e shtépisé zbatohen t& gjitha dispozitat q¢ vlejné pér paraburgimin, kurse
paraburgimi nuk duhet t€ kombinohet me asnjé masé tjetér.

Ndoshta konfuzion sjell dispozita e paragrafit 2 t€ nenit 144, sipas s¢€ cilés kundrejt té
akuzuarit mundet qé njékohésisht t€ zbatohen disa masa, pérveg rastit kur &sht€ caktuar
paraburgim. Ky paragraf duhet t€ plotésohet me ndalimin e caktimit t€ masave shtes¢ edhe
kundrejt arrestit té shtépisé.

PARABURGIMI

Masa e paraburgimif mund té caktohet nése ekziston dyshim i bazuar se njé person i
caktuar ka kryer vepér penale dhe kjo pér shkak té bazave qé jané rregulluar né ményré
kumulative né nenin 165 t& LPP:

1) nése fshihet, nése nuk mund té vértetohet identiteti i tij apo nése ekzistojné rrethana
té tjera qé sugjerojné pér rrezik nga ikja;
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2) nése ekziston friké e bazuar se do t’i fsheh, falsifikojé apo shkatérrojé gjurmét e
veprés penale, apo nése rrethana t€ vecanta sugjerojné se do ta pengojné procedurén
penale me ndikim mbi dé€shmitarét, ekspertét, bashképjesémarrésit apo fshehésit;

3) nése rrethanat e vecanta e arsyetojné frikén se do ta pérsérité€ veprén penale, apo
do ta pérfundojé veprén penale né tentim apo se ka béré€ vepér penale me té cilén
kércohet ose

4) nése i akuzuari i thirrur n€ ményré t€ rregullt n€ ményré evidente i shmanget
ardhjes né seancén kryesore, ose né€se gjykata ka béré shumé tentime né ményré
té rregullt ta thérras€ t€ akuzuarin, ndérsa rrethanat sugjerojné se i akuzuari né
ményré evidente i shmanget pranimit t€ thirrjes.

Kohézgjatja e paraburgimit duhet té€ reduktohet n€ kohén mé té shkurtér t€ nevojshme
dhe qé t€ arrihet ky qéllim, obligohen t€ gjitha organet té cilat marrin pjes€ n€ procedurén
penale dhe organet g€ u japin ndihmé juridike t€ veprojn€ me urgjencé té vecant€ nése i
akuzuari ndodhet né paraburgim. Né kété kuptim, ekziston dhe njé dispozité e qarté qé
gjaté vendimit pér paraburgim, vecanérisht pér kohézgjatjen e tij, duhet t€ kihet parasysh
proporcioni midis veprés s€ kryer penale, dénimit g€ mund té pritet sipas t& dhénave q&
disponon gjykata dhe nevojave pér caktim dhe kohézgjatje t&€ paraburgimit.

Para se t€ vendos€ pér paraburgimin e propozuar, Ligji i ri pér proceduré penale kérkon prej
gjykatésit t& procedurés paraprake t’i dégjojé té dy palét dhe mbrojtésin me qéllim qé té
mbledhé dhe t€ verifikojé€ té dhéna dhe rrethana t€ cilat e justifikojné caktimin e paraburgimit.
Nga kjo dispozité del se caktimi i masés paraburgim bazohet né dégjim kontradiktor dhe
publik i cili e ndihmon gjykatésin e procedurés paraprake qé¢ ta vler€sojé ekzistimin e
dyshimit t€ bazuar para se t€ vendosé pér privimin nga liria, pérkatésisht 1€shimin né liri.
Nevoja e mbajtjes s€ késaj seance dégjimore imponohet pér shkak té faktit se hetimin e bén
prokurori publik dhe gjykatésii procedurés paraprake nuk i ka fizikisht shkresat e 1€ndés
né duart e tij, k€shtu q€ duhet té€ keté mundési q€ gjaté procesit t€ kontaktojé me palét dhe
mbrojtésin, shikim mbi t€ gjitha shkresat g€ dorézohen pér arsyetimin e propozimit pér
caktim té masés paraburgim, mundési pér t€ dégjuar argumentime té kundérta, pretendime
dhe prova t€ cilat do i ndihmojné né vler€simin e ekzistimit t€ dyshimit t€ bazuar dhe
pikérisht justifikimin e paraburgimit n€ raport me t€ gjith€ masat e mbetura pér sigurim
té pranisé né LPP.

Pér shkak t&€ zvogélimit t€ numrit té paraburgimeve t€ pabazuara, pér té cilat ekziston njé
numér i madh kritikash, sipas nenit 167 t€ LPP, ¢ arsyetimin e aktvendimit pér paraburgim
gjykatési detyrimisht duhet t’i pércaktojé:

1. té gjitha faktet dhe provat prej t€ cilave gjykata ka vlerésuar se rrjedh dyshimi i
bazuar se i akuzuari ka kryer vepér penale,

2. shkaget e arsyetuara t€ cilat e justifikojn€ secilén bazé n€ veganti sipas s€ cilés
€shté pércaktuar paraburgimi dhe

3. arsyet pér shkak té t€ cilave gjykata konsideron se qé€llimi i paraburgimit nuk mund
té arrihet me ndonj€ masé tjetér pér sigurim té pranisé.
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Vémendje meritojné bazat pér caktim t& paraburgimit. N&é kété kuptim veganérisht objekt
rishqyrtimi duhet té jeté baza “rrezik nga pérséritja e veprés”, edhe pse béhet fjalé pér njé
bazé qé ekziston pér shumé vjet né€ legjislacionin toné. Pra, Eshté mé se e qarté se personi
nuk mund ta pérsérité t€ njéjtén vepér sipas kohés, vendit dhe ményrés sé€ kryerjes. Ai mund
té béjé vepér té re penale té té njéjtit lloj dhe né t& nj&jtén ményré (modus operandi), por
kjo nuk éshté pérséritje e veprés por kryerje e njé vepre té re e t€ njéjtin kualifikimi juridik.
Krejtésisht tjetér ratio ka pjesa e késaj baze ku flitet pér pérfundim té veprés q€ ka mbetur
né tentativé. N€ két€ rast mund t€ béhet fjal€ pér té nj€jtén vepér.

Me qéllim qé t&€ shmanget pranimi jokritik i propozimit pér caktim t€ masés s€ paraburgimit
dhe aktvendimeve t€ shabllonizuara n€ pjesén e arsyetimeve e cila zakonisht pérbéhet nga
ritregimi 1 dispozitave t& LPP, té cilin e ka vérejtur edhe GJEDNJ kur thot€ se gjykatat né
vend vazhdimisht e pérséritin t& njéjtin formulim duke pérdorur fjal€ identike né vendimet
pér caktim té€ masés sé paraburgimit (Vasillkoski e té tjeré kundér IRIM?), me LPP té vitit
2010 gjykatés 1 imponohet obligim shtesé¢ lidhur me aspektet e detyrueshme té€ cilat duhet
t’1 pérmbajé arsyetimi:

1. t€ gjitha faktet dhe provat nga té€ cilat del dyshimi i bazuar se i akuzuari e ka kryer
veprén penale,

2. shkaqget e arsyetuara té€ cilat e justifikojné secilén bazé né€ veganti sipas s€ cilés
&shté pércaktuar paraburgimi dhe

3. arsyet pér shkak té t€ cilave gjykata konsideron se qéllimi i paraburgimit nuk mund
té arrihet me ndonjé masé tjetér pér sigurim té pranisé.

Edhe pse nuk thuhet shprehimisht, pérpunimi i secilés baze té vecanté kuptohet se duhet té
jeté tindividualizuar pér ¢cdo té akuzuar né vecanti. Né két€ ményré do té shmanget vérejtjet
e GJEDNJ (Vasillkoski e té tjeré kundér Ish Republikén Jugosllave t€ Magedonis¢), se éshté
e pabazuar qé té sillen aktvendime t€ pérbashkéta (kolektive) pér paraburgim me arsyetim
té pérbashkét pér té€ gjithé personat kundér té ciléve &shté shqiptuar kjo masé.

52 Shiko http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{“fulltext”:[“vasilkoski”],”documentcollectionid2”:[“GRA
NDCHAMBER”,”"CHAMBER”],”itemid”:[“001-101358]}
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SHTOJCA 2:
Té dhéna statistikore pér caktim té masés sé paraburgimit gjaté vitit 2014
né Gjykatén Themelore Shkup 1 né Shkup

Né procesin e pérgatitjes sé késaj Analize, n€ interes t€ njé pamjeje gjithépérfshirése pér
caktimin e masés s€ paraburgimit né pajtim me dispozitat e LPP té vitit 2010, Gjykata
Themelore Shkup 1 né Shkup paraqiti t€ dhéna statistikore shtes€ pér numrin e 1éndéve né
té cilat éshté caktuar paraburgimi si masé gjaté vitit 2014. Duke pasur parasysh faktin se
kéto t& dhéna i referohen nj€ periudhe kohore mé té gjaté se periudha e cila ésht€ objekt i
ké&saj Analize dhe vetém pér [éndét e Gjykatés Themelore Shkup 1 né Shkup, jané paraqitur
si tabel€ shtes€ e Analizés.

GJYKATA THEMELORE SHKUP 1 SHKUP
PENALISHT TE RRITUR — VITI 2014

: , Caktimi Calag Caktimii ) oo ktimi i
Sektori/ Numri i i masés i masés masés arrest masés pér
faza e pérgjithshém - paraburgim shtépie . Té tjera
procedurés iléndéve (E:r:llbe:l]ldgel::) (nr. i té (nr. I té p:ll‘::ls((l)?lg;n
i akuzuarve) akuzuarve) P
1 person
Proceduré né mjekim
paraprake od4 172 e 10 7 té detyruar
mjekésor
Proceduré
paraprake
krim i 522 118 251 2 18 /
organizuar dhe
korrupsion
Sipas padisg 4036 238 / / / /
sé ngritur
Sipas padisé sé
i 110 62 / / / /
organizuar dhe
korrupsion
Késhilli penal 238 / 150 10 4 /
7 personave u
&shté pranuar
Késhilli IR
penal krim i . ! Pers?nl -
. 251 / 244 / / &shté ndérpreré
organizuar dhe e
korrupsion

shkak té skadimit
té afatit prej njé
viti
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SHTOJCA 3:
Shqyrtim i garancive té nenit 5 té

Konventés Evropiane pér té Drejtat e Njeriut
1. Dispozita relevante nga KEDNJ

Neni 5 i KEDNJ bashké me nenin 1 t€ Protokollit nr. 4 pér KEDNJ e pérb&jné kornizén
normative pér mbrojtjen e t€ drejtés s€ liris€ dhe siguris€. Neni 5 nga njéra ané e apostrofon
réndésiné e lirisé personale dhe mbrojtjen e individit nga privimi arbitrar nga liria, por, nga
ana tjetér, pérmban pérjashtime se kur, né kushte ligjore t€ caktuara sakt€, éshté i lejuar
privimi nga liria pér shkak t€ arritjes sé qéllimeve konkrete.

E drejta e lirisé dhe e sigurisé éshté e njé€ réndésie t€ madhe né€ njé shoqéri demokratike
dhe pér kété qéllimi kryesor i nenit 5 Eshté pengimi i privimit arbitrar ose té pajustifikuar
nga liria.

Liria nuk &shté absolute dhe mund té kufizohet nése béhet fjalé pér vuajtje t€ dé€nimit me
burg shqiptuar me aktvendim té gjykatés kompetente, arrestim ose paraburgim kur ekziston
dyshim i bazuar se i akuzuari ka kryer vepér penale, por kur ekzistojné arsye t€ argumentuara
dhe té arsyeshme qé ky person t€ pengohet ¢ t€ kryejé ndonjé vepér t€ re penale ose t& iké.

NENI 5 - E drejta e lirisé dhe e sigurisé

1. Cdo njeri ka t€ drejtén e lirisé dhe t€ siguris€. Askush nuk duhet té privohet
nga liria, me pérjashtim t€ rasteve kur kjo béhet n€ baze t€ ligjit si mé poshté:
a. nése vuan dénim me burg sipas aktgjykimit t& gjykatés kompetente;

b. nése €shté arrestuar ose paraburgosur pér shkak t€ kundérshtimit ndaj
urdhrit t€ ligjshém té gjykatés ose me géllim qé té sigurohet realizimi i
obligimeve t€ pércaktuara me ligj;

c. nése €shte arrestuar ose paraburgosur pér ta guar para autoritetit kompetent
ligjor, kur ekziston dyshim i bazuar se ai person ka kryer vepér penale,
ose kur ekzistojné shkaqge té arsyeshme qé ai person té pengohet té kryejé
vepér penale, ose pas kryerjes sé veprés penale t€ iké;

¢. nése béhet fjalé pér paraburgim té miturve né bazé t€ procedurés ligjore,
pér shkak t€ edukimit nén mbikéqyrje ose pér ta guar para autoritetit
kompetent gjyqésor;

d. nése béhet fjalé pér paraburgim té personit pér té penguar pérhapjen e
sémundjeve ngjitése, té personave me sémundje mendore, me varési nga
droga dhe alkooli dhe té personave endacaké;

dh. nése arrestohet ose paraburgoset njé person mé bazg té ligjit, me géllim
g€ t€ pengohet t€ hyjé€ ilegalisht n€ vend ose person kundér té cilit Eshté
né vazhdim proceduré débimi ose ekstradimi.
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2. Cdo person i arrestuar menjéheré informohet né gjuhén g€ e kupton pér
arsyet e arrestimit dhe pér akuzat ndaj tij.

3. Cdo person i1 arrestuar ose i burgosur sipas dispozitave t& paragrafit 1c té
kétij neni duhet menjéheré t€ nxirret para gjykatésit ose ndonjé personi juridik,
ge me ligj éshté i autorizuar t€ ushtrojé funksione gjyqésore, dhe té ket té
drejté t€ gjykohet n€ afat t€ arsyeshém ose té 1€shohet né liri gjaté procedurés
gjyqesore. Léshimi mund t€ kushtézohet me dhénie té garancisé se ky person
do t€ paraqitet n€¢ gjykim.

4. Cdo person i privuar nga liria me arrestim ose paraburgim ka t€ drejté t& b&jé
ankese prané gjykatés, dhe ajo né njé afat t€ shkurtér ta shqyrtojé ligjshmériné e

kétij privimi nga liria dhe nése ai nuk éshté i ligjshém, t&€ urdhérojé lirimin e tij.

5. Cdo person qé ka gené viktimé e arrestimit ose paraburgimit né kundérshtim
me dispozitat e kétij neni, ka t€ drejté¢ kompensimi.

Protokolli numér 4 pér KEDNJ
NENI 1 — Ndalohet privimi nga liria pér shkak té borxhit

Askush nuk mund té privohet nga liria vetém pér shkak se nuk €shté né gjendje
qeé té kryejé njé detyrim té caktuar me kontraté.

2. Shqyrtimi i garancive qé pérmbahen né nenin 5.

2.1. Baza pér privim nga liria (neni 5 paragrafi 1)

Duke e pranuar dispozitén se liria nuk €shté absolute dhe €shté€ i lejuar kufizimi i saj né
kushte té caktuara garté me ligj, neni 5 n€ paragrafin 1 i parashikon pérjashtimet se kur
&shté i lejuar kufizimi i lirisé, pérkatésisht ekziston bazg juridike pér kufizim té saj. Neni
5 ka t€ béjé me t€ gjitha privimet nga liria t& individéve pavarésisht pozités ose statusit
té tyre. Nga vendimet e GJEDNIJ del se pér t€ pércaktuar nése ka pasur privime nga liria,
si pikénisje duhet t€ jeté situata specifike e individit dhe duhet té kihen parasysh njé varg
faktorésh si¢ jané: lloji, kohézgjatja, efekti dhe ményra e zbatimit t€ masés dhe intensiteti i
saj, format e shtréngimit fizik dhe izolimit social.’® Faktor i réndésishém &shté qé té merret
parasysh edhe konteksti né té cilin éshté shqiptuar masa e privimit nga liria.>*

33 Witold Litwa v. Poland, Application no. 26629/95, Judgment, 4 April 2000; Guzzardi v. Italy, Judgment of 6 November
1980, Series A no. 39, p. 33, § 92; Nielsen v. Denmark, Judgment of 28 November 1988, Series A no. 144, p. 24, § 67; and
H.M. v. Switzerland, no. 39187/98, § 42, ECHR 2002-1I

3* Austin and others v. UK, Applications nos. 39692/09, 40713/09 and 41008/09, Judgment, 15 March 2012.
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Sa pér siguriné e personit ajo duhet t&€ interpretohet si mbrojtje nga arrestimet dhe
paraburgimet arbitrare kur veprimet e ndérmarra e manifestojné vullnetin e tepruar,
pérkatésisht débimin ose zhdukjen e personit t€ arrestuar.*

GJEDNIJ vémendje té veganté i kushton ¢éshtjes nése privimi nga liria ka gené i bazuar né
elemente t&€ mjaftueshme objektive té cilat do ta justifikonin dyshimin e bazuar se faktet
q¢ kontestohen vértet kané ndodhur. Né praktikén e GJEDNJ, njé qéndrim i krijuar pér
njé kohé té gjaté i Gjykatés éshté se “dyshim i arsyeshém” né aspektin e nenit 5 paragrafi
1c t&€ KEDNIJ se vepra penale éshté bér€, supozon ekzistim t€ fakteve ose té informatave
té cilat do t€ kénaqin njé vézhgues objektiv se personi me siguri e ka béré veprén penale
pér t€ cilén ngarkohet.’® Me fjalé té tjera, nése privimi nga liria nuk mund té vlerésohet si
privim i ligjshém nga liria i cili €shté bazuar n€ dyshim té arsyeshém pér kryerjen e veprés
penale ekziston shkelje e paragrafit 1 t€ nenit 5 t¢ KEDNJ.

Né kornizat e privimit nga liria b&jné pjesé arrestimi dhe ndalimi né stacionin e policisé,
madje edhe né rastet kur personit i imponohet t€ besojé se &shté i obliguar t&€ mbetet né
vendin ku éshté ndaluar né rrugé nga ana e policis€ me géllim ndérmarrjen e veprimeve té
lidhura me kontrollin, ekzaminim, kur i jané véné pranga si dhe kur personi éshté mbajtur
né gendrén pér kthjellim. Humbja e liris€ n€ aspektin e nenit 5 mund té pérmbajé elemente
objektive dhe subjektive.”” Elementi objektiv ka t& b&jé me ndalimin e personit né njé
hapésiré€ té caktuar té kufizuar n€ nj€ kohézgjatje t&é caktuar me cka i kufizohet liria fizike
qé t& largohet nga hapésira.

Paraburgimi éshté njé nga format e privimit nga liria kur personi €shté ndaluar né njé
institucion t€ destinuar pér vuajtje t€ paraburgimit ose dénimit me burg. Por, ndalimi mund
té realizohet n¢ forma t€ ndryshme né varési té standardeve juridike por dhe té praktikés,
pérkatésisht mundésive me t€ cilat disponon shteti. Sipas vendimeve t€ GJEDNJ &shté e
pakontestueshme se arresti shtépiak &shté né kornizat e privimit nga liria.*

Bazat pér privim nga liria q€ n€ dobi té interesit t€ pérgjithshém i lejon neni 5, normalisht
q¢ duhet t€ interpretohen né ményré restriktive.

Duke pasur parasysh statusin e fémijéve (persona deri né moshén 18 vjeg sipas Konventés
pér té Drejtat ¢ Fémijés) neni 5 né ményré té qarté e lejon privimin nga liria té té miturve,
por vetém né rastet kur kjo masé ka pér qéllim edukim té€ mbikéqyrur ose pér ta nxjerré
para autoritetit kompetent ligjor. Me géllim qé té sigurohet mbikéqyrje edukative si metodé
pér trajtim té delikuencés sé té miturve, shteti éshté i detyruar té sigurojé kapacitete
institucionale t€ p&rshtatshme té cilat i pérmbushin kérkesat e sigurisé dhe t& realizimit té
nevojave arsimore, me géllim gé ato t’i pérmbushin kérkesat e nenit 5, paragrafi 1 (¢).%

33 Bozano v. France, Application no. 9990/82, Judgment, 18 December 1986; Kurt v. Turkey, 15/1997/799/1002, Judgment,
25 May 1998.

¢ Wtoch v. Poland, Application no. 27785/95, §§ 108 and 109, ECHR 2000-XI.

37 Storck v. Germany, Application no. 61603/00, Judgment, 16 June 2005.

¥ N.C. v Italy, Application no. 24952/94, Judgement 18 December 2002.

3% Case of D.G. v. Ireland, Application no. 39474/98, Judgment, 16 May 2002.
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Baza pér kufizim té liris€ fizike t€ individit me paraburgim nése njé masé e till¢€ ka pér
qéllim t€ pengojé zgjerimin e ndonjé sémundjeje infektive, nése béhet fjalé pér persona me
sémundje mendore, t€ varur nga alkooli, droga ose persona endacaké mund té€ imponohet
si e justifikuar nése ekzistojné prova pér ekzistencén e sémundjeve mendore, natyra e té
cilave éshté e tillé qé imponon nevojén e mjekimit t€ detyrueshém institucional .®

Me réndési t€ veganté pér objektin e késaj analize ésht€ mbrojtja e paraparé né pikén
(c) té paragrafit 1 t& nenit 5 sipas sé€ cilés lejohet privimi i ligjshém nga liria i personit t&
dyshuar, pérkatésisht paraburgimi i personit pér té cilin ekziston dyshim i arsyeshém se
ky person ka kryer vepér penale. Sipas GJEDNJ dyshimi i arsyeshém nuk duhet té lidhet
me paraqitjen e mévonshme t€ akuzave®', as me ekzistimin e provave t€ mjaftueshme pér
veprén e kryer né momentin e privimit nga liria, por nuk mund t€ justifikohet vetém me
besimin se dyshimi éshté i arsyeshém. Privimi nga liria mund té keté si qéllim vazhdimin/
pérmirésimin e hetimit népérmjet konfirmimit ose refuzimit t&€ dyshimit t€ arsyeshém qé
ekzistonte né momentin e privimit nga liria.®

Arsyeshméria kuptohet si ekzistim i fakteve dhe rrethanave té€ cilat jané t&€ mjaftueshme
qé ta bindin vézhguesin objektiv t€ besojé se personi e ka kryer veprén penale®, kurse
ekzistenca e fakteve dhe rrethanave varet nga rrethanat e veté rastit dhe jané njé ¢éshtje
faktike e cila vlerésohet né¢ ményré t€ vecanté né secilin rast.

Shqyrtimi dhe vlerésimi i ligjshmérisé sé privimit nga liria jané lidhur n€ ményré té
pashmangshme me garancité e nenit 5 dhe duke pasur parasysh faktin se pothuajse né ¢do
aline té paragrafit 1, sugjerohet pér kushte t€ pércaktuara/té parapara/té garantuara me
ligj, pérkatésisht proceduré ligjore pér kufizim té€ liris€ dhe siguris€. Q€ privimi nga liria
té jeté 1 ligjshém duhet patjetér té respektohet dhe t€ zbatohet drejt legjislacioni procedural
penal ku jané paraparé bazat dhe procedura pér privim nga liria. Ligjshméria &shté€ e lidhur
me sundimin e ligjit dhe t€ sigurisé juridike.

Prandaj, GJEDNJ gjithmoné do t€ gjejé se nuk &shté pérmbushur kushti i ligjshmérisé
gjaté privimit nga liria nése gjykatat vendase nuk e zbatojné legjislacionin e brendshém
si pér shembull, né€ rastin kur i paraburgosuri ka mbetur né paraburgim né¢ kundérshtim
me vendimin e marré pér lirimin e tij,* kur éshté tejkaluar kohézgjatja maksimale e
parashikuar e paraburgimit né legjislacionin e brendshém.®

% Winterwerp v. the Netherlands, 24 October 1979, § 39, Series A no. 33; Johnson v. the United Kingdom, 24 October 1997,
§ 58, Reports of Judgments and Decisions 1997-VII; Shtukaturov v. Russia, no. 44009/05, § 114, 27 March 2008.

! Gusinskiy v. Russia, Application no. 70276/01, Judgment, 19 May 2004.

%2 Brogan and others v. UK, Application no. 11209/84; 11234/84; 11266/84; 11386/85, Judgment, 29 November 1988

% Fox, Campbell and Hartley v. The United Kingdom, Application no. 12244/86; 12245/86; 12383/86, Judgment, 30
August 1990

 Assanidze v. Georgia, Application no. 71503/01, Judgment, 8 April 2004

9 K.-F. v. Germany, 144/1996/765/962, Judgment, 27 November 1997.
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2.2. Arsye pér privim nga liria dhe pér paraburgim (neni 5 paragrafi 2)

Sipas GJEDNJ, paragrafi 2 i nenit 5 i pérmban garancité bazé se ¢do person i privuar nga
liria duhet t€ dijé se pse €shté privuar nga liria ku me réndési jané tre aspekte:

— cfaré do t’i kumtohet personit t€ privuar nga liria,
— ajo té béhet pa vonesé
— kumtimi té béhet né€ gjuhé t€ cilén personi e kupton

NE pajtim me kéto dispozita, cdo person i privuar nga liria menjéheré duhet t€ informohet
né gjuhé t€ thjeshtg, jo teknike, t€ cilén ai mund ta kuptoj€, pér bazat themelore faktike dhe
juridike pér privimin e tij nga liria, q€ t€ keté mundési, nése vler€son se €shté e nevojshme,
té paraqesé ankesé me t€ cilén do ta kontestojé ligjshmériné e privimit nga liria.®® Kérkesa
g€ menjéheré t’i kumtohen arsyet konsiderohet si e pérmbushur sipas KEDNJ nése ajo
béhet gjaté marrjes né pyetje né stacionin e policisé menjéheré pas privimit nga liria.

Gjithashtu, duket se nuk kérkohet ményré€ e veganté pér kumtimin e arsyeve juridike dhe
faktike pér privim nga liria, q€ u 1€ autoriteteve vendase t€ vlerésojné se cilén ményré
do ta zgjedhin si t& pérshtatshme né legjislacionin e brendshém. Eshté e réndésishme qé
gjuha né t€ cilén i kumtohen arsyet té jeté€ e kuptueshme pér personin e privuar nga liria,
ku autoritetet n€ vend nuk jané€ t€ obliguara qé t’i kumtojné arsyet né gjuhén amtare t&
personit té€ privuar nga liria. Arsyet pér privim nga liria mund t€ sigurohen ose t€ béhen t&
qarta né periudhén pas arrestimit, dégjimit apo marrjes né pyetje.

2.3. Paraburgimi dhe gjykimi né afat té arsyeshém (neni 5 paragrafi 3)

Me qéllim qé té shmanget ¢do lloj arbitrariteti gjaté privimit nga liria, paragrafi 3 i nenit
5 duhet té kuptohet né korrelacion me pikén (c) t€ paragrafit 1 t€ nenit 5, pérkatésisht
se sé bashku pérbéjné njé térési.®” Njé perceptim i tillé del nga fakti qé né paragrafin 1
&sht€ paraparé pérjashtim kur n€ dobi t€ interesit publik njé person mund té privohet nga
liria ose té paraburgoset, kurse paragrafi 3 parashikon se personi i arrestuar pérkatésisht i
paraburgosur duhet t€ nxirret para gjykatésit dhe t€ keté té drejt€ pér gjykim né njé afat t&
arsyeshém ose t€ 1€shohet né liri gjaté procedurés gjyqésore.

Edhe kur paraburgimi €shté i justifikuar, mund té ekzistojé shkelje e paragrafit 3
té nenit 5 nése paraburgimi prolongohet shumé heré dhe e tejkalon kohézgjatjen
e arsyeshme pér shkak t€ udhéheqjes sé pasakté dhe joadekuate t€ procedurés nga
ana e autoriteteve gjyqésore vendase.®®

 Fox, Campbell and Hartley v. the United Kingdom, 30 August 1990, § 40, Series A no. 182.

7 Ciulla v. Italy, Judgment of 22 February 1989, Series A no. 148, § 38; Smirnova v. Russia, Applications nos. 46133/99
and 48183/99,Judgment, 24 July 2003.

% Tomasi v. France, Application no. 12850/87, Judgment, 27 August 1992.
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Duke e pranuar faktin se léndét e paraburgimit duhet t€ punohen me prioritet t€ vecanté
nga ana e autoriteteve vendase, GJEDNJ gjat€ vlerésimit t€ koh€zgjatjes sé¢ procedurés
né aspekt t€ nenit 6 t&¢ KEDNJ, si periudhé té kohézgjatjes s¢ veprimit e merr kohén nga
momenti kur aplikuesi €shté arrestuar deri né ditén kur &shté ngritur akuza,® pérkatésisht
koha qé ka kaluar nga momenti kur aplikuesi €shté arrestuar deri n€ miratimin e aktgjykimit
té shkallés sé par€.”

Kontrolli gjygésor 1 veprimtarive té€ policis€é me té€ cilat ndérhyhet né t€ drejtat
themelore individuale t& individit éshté nj€ karakteristiké thelbésore e garancisé
qé€ pérmbahet né kété paragraf té nenit 5. Justifikimi 1 kontrollit gjyqésor éshté né
kontekst t&€ sundimit té ligjit dhe duhet t€ kuptohet si kompetencé e cila shérben pér té
siguruar mas€ mbrojtése efektive kundér abuzimeve t€ mundshme me kompetencat
e népunésve té policisé.

Kontrolli gjygésor i paraburgimit duhet t€ jet€ i menjéhershém dhe nuk mund t&é
varet nga kérkesa e paraqitur nga ana e personit té ndaluar.”

Né lidhje me fjalin€ e dyté té paragrafit 3 e cila parasheh se léshimi né liri 1
personit t€ privuar nga liria mund t€ kushtézohet me dhénie té€ garancisé se ky person
do té paraqitet né gjykim, sipas praktikés gjyqésore t& GJEDNJ, ekzistojné katér
arsye t€ pranueshme pér refuzim té€ garancis€ dhe pér prolongim té shuméfishté té
paraburgimit:

e rreziku se i akuzuari nuk do té arrijé té paragqitet né gjyq,’
rreziku se 1 akuzuari, nése 1€shohet né liri, do t& ndérmarré veprime qé ta
pengojé zbatimin e drejtésis€,”

e rreziku se do t€ béjé vepra té reja penale,’™
rreziku se do té shkaktojé prishje t€ rendit publik.”

2.4. Vierésimi i ligishmérisé sé privimit nga liria (neni 5 paragrafi 4)

Paragrafi 4 i nenit 5 siguron habeas corpus pérkatésisht t€ drejtén e personave t€ paraburgosur
qé t& kérkojné vlerésim gjyqésor t€ privimit nga liria né kuptim té ligjshmérisé dhe t&
bazimit té tij. Eshté e nevojshme qé ligjet e vendit t& parashikojné mijet juridik i cili &shté i
arritshém dhe efikas né ményré qé personi i paraburgosur t€ kérkojé shqyrtim té ligjshmérisé
s€ privimit nga liria.

% Kalashnikov v. Russia, Application no. 47095/99, Judgment, 15 July 2002.

7 Wembhoff v. Germany, Application no 2122/64, Judgment, 27 June 1968.

"I Varga v. Romania, Application No: 73957/01, Judgment, 01 April 2008; Viorel Burzo v. Romania, Application No.,
75109/01, Judgment, 30 June 2009

2 Stogmiiller v. Austria, Judgment of 10 November 1969, Series A no. 9, § 15.

> Wembhoff v. Germany, Judgment of 27 June 1968, Series A no. 7, pp. 24-25, § 12.

™ Matznetter v. Austria, Judgment of 10 November 1969, Series A no. 10, § 9.

5 Letellier v. France, Judgment of 26 June 1991, Series A no. 207, § 51.
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Vleré€simi i ligjshméris€ duhet t€ kryhet nga njé gjykaté e pavarur dhe e paanshme e cila
€sht€ e detyruar qé€ kété ta béj€ né afatin mé t€ shkurtét t€ mundshém. Q€ t€ kénagen
kérkesat pér veprim t€ drejté €shté e nevojshme g€ vlerésimi pér ligjshmériné t€ ndiget
nga njé diskutim ku do t€ marrin pjes€ palét e interesuara. Né két€ ményré mundésohet
shtjellimi gojor dhe kontradiktor qé i paraprin marrjes s€ vendimit né lidhje me ligjshmériné
e privimit nga liria.

Neni 5, paragrafi 4 éshté garancia e paré themelore pér proceduré t€ drejté pér rishikim t&
ligjshmérisé s€ privimit nga liria dhe kérkon seanc€ dégjimore né€ kontekst té€ procedurés
kontradiktore me pérfaqésim ligjor dhe mundési pér t€ thirrur dhe pér t€ marré né pyetje
déshmitaré. Praktika e GIEDNJ tregon se né raste t€ caktuara mund té jet€ i domosdoshém
pér paanésiné e procedurave q¢ kérkuesi té jeté i pranishém né seancén dégjimore (p.sh. kur
duhet té vler€sohen karakteristikat qé kané t€ b&jné me personalitetin e aplikuesit, nivelin
e pjekurisé dhe siguris€ g€ jané me réndési gjaté marrjes s€ vendimit pér até se sa dhe né
cilén masé éshté i rrezikshém personi).”

GJEDNIJ mendon se neni 6 i KEDNJ zbatohet dhe mbi bazén e procedurave té cilat kané
té b&jné me vlerésimin e ligjshméris€ s€ privimit nga liria. Pikérisht, n€ rastin e Aerts v.
Belgium, ekziston lidhje midis paragrafit 4 t€ nenit 5 dhe nenit 6 paragrafi 1. N& kété rast
edhe pse nuk béhet fjalé pér ndjekje penale, rezultati i procedur€s €shté vendimtar pér té
drejtat e njeriut, késhtu qé duke pasur parasysh faktin se konteksti ka té b&jé me ligjshmériné
e privimit nga liria, kurse e drejta e liris€ bén pjesé né kornizén e t€ drejtave civile, ky rast
pérfshihen né fushén e veprimit t€ nenit 6 paragrafi 1.”

GJEDNI sugjeron né njé rrezik t€ mundshém pér konflikt t€ paragrafit 4 t€ nenit 5 dhe t&é
nenit 6 t&€ KEDNJ, pasi vlerésimi i ligjshméris¢ sipas paragrafit 4 zakonisht nuk kérkon
seanc€ dégjimore publike, kurse seanca kontradiktore dhe publike éshté parakusht pér
procedim té drejté sipas nenit 6 t&€ KEDNJ. GJEDNJ mori géndrim se éshté e nevojshme
q¢ paragrafét e KEDNJ t€ interpretohen né ményré t€ harmonizuar dhe se neni 5, paragrafi
4 duhet té kuptohet si lex specialis né€ lidhje me nenin 6 t&¢ KEDNJ duke pasur parasysh
faktin se neni 5 paragrafi 4 pérmban garanci procedurale specifike pér ¢€shtjet e lidhura
me privimin nga liria, té cilat dallohen nga garancité procedurale té nenit 6.7

Edhe pse nuk éshté gjithmoné e nevojshme qé procedura e nenit 5 paragrafi 4 t’i keté té
njéjtat garanci si ato q€ i kérkon neni 6 paragrafi 1 i KEDNJ né lidhje me procedurat penale
ose civile, procedura pér vlerésimin e ligjshmeéris€ duhet t€ ket€ karakter gjyqésor dhe t’i
sigurojé garancité té cilat pérputhen me llojin e privimit nga liria pér té cilin b&het fjalé
né rastin konkret. Megjithaté, GJEDNJ éshté kategorike se né rastet kur paraburgimi i njé
personi pérfshihet n€ fushén e veprimit t€ nenit 5 paragrafi 1 (c), €shté e nevojshme qé t&
mbabhet seancé dégjimore” dhe duhet qé t’i kushtohet vémendje, inter alia, qé t€ jeté e qarté
se drejtésia éshté zbatuar si¢ duhet, si dhe né rritjen e ndjeshméris€ s€ publikut né raport

¢ Waite v. UK, Application no. 53236/99, Judgment, 10 December 2002.

7 Aerts v. Belgium, 61/1997/845/1051, Judgment, 30 July 1998.

8 Reinprecht v. Austria, Application no. 67175/01, Judgment, 15 November 2005.

" Assenov and Others v. Bulgaria, 28 okromspu 1998, § 162, Reports of Judgments and Decisions 1998-VIII.
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me zbatimin si¢ duhet t€ drejtésisé.*® Gjithashtu, GJEDNJ sugjeron se gjykata ¢ cila vendos
pér ankesén kundér vendimit pér paraburgim duhet t’i sigurojé garancité e njé procedure
gjyqésore. Procedura duhet t€ jeté kontradiktore dhe gjithmoné duhet té sigurojé “barazi
t& arméve” midis paléve, prokurorit dhe personit né paraburgim.®!

2.5. Kompensim i démit pér privim té paligishém nga livia (neni 5 paragrafi 5)

Kjo éshté dispozita e vetme e KEDNIJ e cila né ményré t&€ qarté parasheh se ligjvénésit
vendas duhet ta parashikojné¢ mundésiné pér kompensim pér shkak té shkeljes sé ndonjé
dispozite t&€ KEDNJ, ku ligjvénési 1 vendit duhet t& parashohé si parakusht qé personi té
sjellé déshmi pér démin e pésuar nga privimi nga liria para se t€ vendosé pér kompensim.
Kompensimi mund t& lidhet me déme t& pésuara materiale ose jo materiale. Eshté logjik
pérfundimi i GJEDNI se statusi i “viktimés” mund t€ ekzistojé kur nuk ekziston dém, por
nuk mund té flitet pér bazé té “kompensimit”, né rastet ku nuk ekziston dém material dhe
jo material.®?

N¢ rastet kur kané shteruar t€ gjitha mjetet juridike, shtrohet pyetja a duhet fillimisht
qé t€ kérkohet kompensim i démit para gjykatave civile né vend dhe pastaj té paraqitet
aplikacion né Strasburg, pasi né t& kundért aplikacioni duhet t&€ refuzohet si i palejuar.
GJEDNI thekson se gjaté zbatimit té rregullit t€ shfrytézimit t€ mjeteve juridike duhet t&
kujdesemi njé€lloj si pér faktin se ai Eshté zbatuar né kontekst t&€ mbrojtjes sé€ té drejtave té
njeriut, ashtu dhe té faktit se ai duhet t&é zbatohet me njé dozé té caktuar fleksibiliteti dhe
pa formalizém t¢€ tepruar.

Né t€ njé&jtén kohé, GJEDNIJ konsideron se shterimi i mjeteve juridike né¢ vend nuk &shté
absolut, dhe as nuk mund t& pérdoret automatikisht, por gjithnjé n€ kontekst té rrethanave
dhe t€ rastit. Pastaj duhet té shqyrtojé nése, né kontekst té t€ gjitha rrethanave té rastit,
ankuesi ka béré€ gjithcka qé né ményré t€ arsyeshme pritet prej tij né kuptimin e shfrytézimit
t& mjeteve juridike né vend.® N& kété kontekst, GIEDNIJ éshté e mendimit se nga aplikuesi,
i cili ka shfrytézuar njé mjet juridik i cili natyrisht éshté efikas dhe i mjaftueshém, nuk mund
té kérkojé t€ shfrytézojé mjete té tjera juridike té cilat gjithashtu kan€ qené né€ dispozicion,
por sigurisht jo dhe mé té€ suksesshme, dhe né€ kété kuptim nuk €shté e nevojshme qé
aplikuesi té paraqesé kérkesé pér kompensim té démit e cila gjithashtu mund ta ngrejé
céshtjen e (pa)ligjshmérisé s€ privimit nga liria.?*

8 Atanasov v. the former Yugoslav Republic of Macedonia, Application no. 22745/06, § 31, Judgment, 17 February 2011.
81 Nikolova v. Bulgaria, Application no. 31195/96, § 58, ECHR 1999-II; Reinprecht v. Austria, Application no. 67175/01,
§ 31, ECHR 2005-XII; Mitreski v. the former Yugoslav Republic of Macedonia, Application no. 11621/09, § 29,
Judgement, 25 March 2010.

82 Wassink v. the Netherlands, Application no. 12535/86, Judgment, 27 September 1990.

% Jasar v. the former Yugoslav Republic of Macedonia, Application no. 69908/01, Judgment, 19 January and 11 April
2006.

8 Aquilina v. Malta, Application no. 25642/94, Judgment, 29 April 1999.
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SHTOJCA 4:
Mosrespektimi i garancive té nenit 5 t¢ KEDNJ né aktgjykimet
e GJEDNJ kundér IRJ té Magedonisé

TRAJCE STOJANOVSKI kundér
Ish Republikés Jugoslave té Maqedonisé
Aplikacioni nr.1431/03; Aktgjykimi, 22 tetor 2009
Baza: Shkelje e nenit 5, paragrafi 1 (d) i KEDNJ

1.Aplikuesi Trajce Stojanovski, lindur né vitin 1973 né Shtip, iu drejtua GJEDNJ
me pretendimin se €shté shkelur paragrafi (d) i nenit 5 t€ KEDNJ pér shkak t&
mbajtjes s€ vazhdueshme t€ tij né spitalin psikiatrik (mé shumé se 6 vjet) né baze té
mas€s sé€ shqiptuar té sigurisé “mjekim psikiatrik i detyruar dhe ruajtje né institucion
shéndetésor té tipit t€ mbyllur” pér shkaktim t€ “léndimeve t€ rénda trupore” dhe
“kércénim me armé té rrezikshme né pérleshje ose grindje” si rezultat i s€ cilés ka
ndodhur vdekja e personit t€ sulmuar. Aplikuesi ishte shurdhmemec dhe me “ngecje
té leht€ mendore” t€ konstatuar nga ana e ekspertéve psikiatér, prandaj pér kété éshté
vlerésuar si agresiv dhe i rrezikshém pér publikun dhe bashkéfshatarét.

Pas 15 muajve géndrim né spitalin psikiatrik né “Negorci”, doktorét konstatuan
se béhet fjalé pér ngecje psikike, qé &shté gjendje e pérhershme dhe nuk mund t&é
trajtohet si sémundje, por dhe pér shkak té sjelljes sé miré t&€ ankuesit, kérkuan prej
gjykatés qé ta ndryshojé masén e sigurisé dhe t&€ vazhdohet me mjekim té detyruar
né liri. Me njé konstatim té tillé éshté pajtuar dhe prokurori publik. Dhe motra
e aplikuesit kishte kérkuar qé gjykata ta ndryshojé masén e sigurisé dhe pérvec
kérkesés, ka paraqitur dhe peticion t€ mé shumé se 70 fshataréve, né té cilin tregohet
se ankuesi asnjéheré nuk ka gené i rrezikshém dhe se ai pranohet né fshat. Gjykata
e ka refuzuar kérkesén e spitalit pér shkak té raportit t€ policisé se ankuesi disa
her€ vullnetarisht éshté larguar nga spitali dhe e ka vizituar fshatin, gjé qé nga ana
e fshataréve ishte konsideruar si kércénim dhe rrezik.

NEé prill té vitit 2003, aférsisht pas 5 vitesh té géndrimit t& aplikuesit né spitalin psikiatrik,
me g€llim risocializimin dhe riintegrimin e tij t€ shpejté dhe mé efikas, spitali pérséri ka
paragqitur kérkesé prané gjykatésit pér ndryshim t€ masés sé siguris€ pér shkak té sjelljes
s€ mir€ me personelin dhe me pacientét e tjeré, mosshkelje té rregullave, terapi té lehté
mjekimi. Aplikuesi Eshté transferuar né pjesén e hapur té spitalit. Prokurori publik ¢ ka
mbéshtetur propozimin e spitalit. Gjykatési e ka refuzuar propozimin e spitalit pér shkak
t€ raportit t& policisé n€ muajit tetor té vitit 2003 né t€ cilin, midis t€ tjerave thuhet se kur
aplikuesi e ka I&shuar spitalin, nuk jan€ vérejtur sulme ose shfrime dhe gjithmoné ka gené
1 shogéruar nga 1 ati, por megjithaté, thuhet se te popullsia vendase ekziston friké nga
agresiviteti 1 aplikuesit. Prokurori publik ¢ ka mbéshtetur edhe ankesén e aplikuesit ku ai
kérkon qé 1énda t& rikthehet pér shqyrtim. Gjykata e Apelit né Shtip e ka refuzuar ankesén
me arsyetim se “propozimi i spitalit Eshté i pavend, pasi ai nuk ¢ obligon gjykatén” duke
arritur né€ pérfundimin se aplikuesi disa her€ vullnetarisht éshté larguar nga spitali dhe
se paraqget rrezik pér mjedisin.
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Né néntor t& vitit 2008, spitali pérséri paraqet propozim pér rivler€sim t€ masés sé
sigurisé t€ shogéruar me propozim pér revokimin e zotésisé juridike dhe caktimin e njé
kujdestari. Nj€ propozim té till€ spitali e mbéshtet né faktin se aplikuesi péraférsisht
njé vit nga ky propozim, ishte ngarkuar si pérgjegjés pér mirémbajtjen dhe higjienén
e oborrit, katér her€ ishte 1€shuar né t€ ashtuquajturin “lirim terapeutik prové” jashté
spitalit n€ kohézgjatje nga njé muaj me c¢ka u konstatua se gjendja shéndetésore e
aplikuesit éshté e géndrueshme dhe nuk kérkonte mbikéqyrje té vecanté. Né seancén
publike né€ bazé té propozimit t€ ri nga spitali, gjykata nuk arriti t€ gjejé person té
pérshtatshém té cilin do ta caktonte si kujdestar t€ aplikuesit.

Aplikuesi vuri né dukje se mbajtja e vazhdueshme né spital éshté e jashtéligjshme
pasi gjykata e shkallés sé paré dhe gjykata e apelit né Shtip 1 bazonin né ményré té
gabuar vendimet e tyre né€ raportet e policis€ vendase, n€ vend qé si bazé t’i merrnin
géndrimet e spitalit, si déshmi e vetme relevante né lidhje me gjendjen mendore
t€ aplikuesit. Aq mé tepér qé mjekét e spitalit psikiatrik konstatuan se manggsité
jané t€ géndrueshme dhe se as nuk mund t€ pérmirésohen, as t€ shérohen, késhtu qé
géndrimi i métejshém i aplikuesit n€ spital €shté vlerésuar si i pakuptimtg.

2. GJEDNJ éshté e bindur se mbajtja e aplikuesit i pérmbush kriteret e “privimit
nga liria” n€ kuptimin e nenit 5 paragrafi 1 (a) t€ KEDNJ. Njékohésisht, GIEDNJ
vé né dukje se ligjshméria e mbajtjes supozon pajtueshméri si me legjislacionin e
brendshém, po ashtu edhe n€ pajtueshméri me géllimet e kufizimit t€ lejuara me
nenin 5 t&€ KEDNIJ (Winterwerp v.the Netherlands, 24 October 1979, § 39, Series
A no. 33 and H.L. v. the United Kingdom, no. 45508/99, §§ 114 and 115, ECHR
2004-1X). Mbajtja e individit €shté njé puné€ shumé serioze, e cila &shté e justifikuar
vet€m nése masat e tjera mé pak t€ rénda ishin marré parasysh por ishin vlerésuar si
té pamjaftueshme pér mbrojtje t& individit ose interesit publik, g€ mund t&€ kérkojé
qé t&€ ndalohet personi pérkatés. (Witold Litwa v. Poland,no. 26629/95, § 78, ECHR
2000-111).

Sipas GJEDNJ, rivlerésimi i masés sé€ vitit 2003, nuk e ka shqyrtuar fare dénimin e
aplikuesit né vitin 1998, por ishte fokusuar vetém né gjendjen e tij mendore né lidhje
me interesin publik, nése ai do t&€ 1éshohej né liri. GIEDNIJ konsideron se qé nga koha
e rivlerésimit t€ masés né vitin 2003, nuk ka asnjé lidhje shkakore midis masés s€
paraburgimit dhe dénimit t€ aplikuesit. Gjithashtu, GJEDNJ né baz¢ t& praktikés sé
vendosur (Winterwerp v.the Netherlands, 24 October 1979, § 39, Series A no. 33;
Johnson v. the United Kingdom, 24 October 1997, § 58, Reports of Judgments and
Decisions 1997-VII; Shtukaturov v.Russia, no. 44009/05, § 114, 27 March 2008)
nénvizon se éshté e nevojshme qé né ményré kumulative duhet té plotésohen minimumi
tri kushte pér ndalim ¢¢ ligishém té individit né bazé té sémundjes mendore nga neni
5, paragrafi 1 (d) i KEDNJ dhe ato:
= duhet t& ekzistojn€ prova relevante se ekziston s€émundje mendore, sémundje
pér té cilén béhet fjalé, sémundja e vérteté mendore duhet t€ konfirmohet nga
ana e autoriteteve kompetente né bazg€ t€ konstatimeve objektive mjekésore;
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= s€mundja mendore duhet té jeté e llojit ose e shkallés g€ imponon ndalim t&
detyrueshém;
= vlefshméria e njé mbajtjeje t&€ vazhdueshme duhet t€ varet nga ekzistimi i njé
crregullimi t€ till€, pérkatésisht sémundjeje.

GJEDNJ sugjeron se né marrjen e vendimit pér faktin se a duhet t€ ndalohet individi
si person me “sémundje mendore”, autoritetet vendase duhet t& pércaktojné margjina
té caktuara pér vlerésim, pasi, para sé€ gjithash, mbi to bie obligimi qé t’i vlerésojné
provat g€ jané para tyre pér rastin konkret. (Lubertiv. Italy, 23 February 1984, § 27,
Series A no.75). Kérkesa pér mbikéqyrje t€ vazhdueshme psikiatrike n€ vetvete nuk
&shté justifikim pér ndalim té vazhdueshém (Jonhnson, cituar mé sipér).

GJEDNJ nuk &shté e bindur se gjykatat vendase kan€ konstatuar qé s€mundja
mendore e ankuesit ka gené e atij lloji ose shkalle qé nénkupton ndalim té detyruar
ose se vlefshméria e aktvendimit pér ndalim vjen nga ekzistimi i njé s€émundjeje té
tillé. K&shtu qé, ndalimi i vazhdueshém i ankuesit né spital pér két€ duket qarté qé
nuk €shté proporcional me gjendjen e tij mendore né até kohg.

GJEDNIJ njézéri konstatoi se ekziston shkelje e nenit 5 paragrafi 1 (d) t€ KEDNJ.

JOVCE LAZOROSKI kundér
Ish Republikés Jugoslave té Maqedonisé
Aplikacioni nr. 4922/04; Aktgjykimi, 8 tetor 2009.
Baza: Shkelje e nenit 5 paragrafi 1 (c) dhe paragrafi 2 dhe
shkelje e nenit 6, paragrafi 1 t¢ KEDNJ.

1. Aplikuesi, i lindur n€ vitin 1973 n€ Kércové, népérmjet telefonit Eshté thirrur pér
bisedé né DSK mé 6 gusht té vitit 2003. Edhe pse aplikuesi éshté pérgjigjur se do
té€ vij€ né€ stacionin e policis€ i shogéruar me avokat né€se pér két€ merr kérkesé me
shkrim nga DSK —ja, ai me urdhér gojor t€ njé népunési t&€ Shérbimit t€ Zbulimit
€shté privuar nga liria nga ana e policis€ né aférsi t€ kalimit kufitar me Serbiné —
Tabanovc. Edhe pse arriti t& kontaktojé me avokatin e tij, pasi ishte ndaluar né
stacionin e policis€ nga ora 11:15 mé 6 gusht deri né orén 9:00 mé 7 gusht ose gjithse;j
22 oré. Pas 15 oréve t€ kaluara né stacionin e policis€, aplikuesi ka nénshkruar njé
procesverbal me t€ cilén heq doré€ nga e drejta e avokatit (pavarésisht nga déshira
e shprehur qarté€ mé paré pér avokat, e cila n€ ményré t€ ¢uditshme u zhduk pas
géndrimit t€ gjaté né€ stacionin e policisé€). Gjaté gjithé kohés sé géndrimit t€ tij né
stacionin e policisé nuk €shté mbajtur procesverbal pér marrjen né pyetje. Sektori
pér kontroll t€ brendshém ka konstatuar se privimi ka gen€ né pajtim me ligjin (pa
mbrojtés, pa procesverbal) pa arsyetime shtes¢.

T&€ njéjtén dité kur éshté 1€né i liré, m€ 7 gusht 2003, aplikuesi i &shté drejtuar
gjykatésit hetues me kérkesé pér vlerésim té ligjshméris€ sé privimit t€ tij nga liria.
Al pretendon se €sht€ privuar nga liria n€ ményré€ té paligjshme, pasi nuk ishte
informuar pér arsyet e privimit té tij nga liria, se avokati i tij ishte penguar q¢ té
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jeté 1 pranishém gjaté marrjes sé tij n€ pyetje dhe se privimi i tij nga liria ishte béré
pa urdhér gjykate. Pas 17 muajsh gjykatési vendos se aplikuesi €shté privuar nga
liria n€ ményré t€ ligijshme pér dyshim pér tregti me armé. Njé aktvendim i till€ i
gjykatésit hetues u apelua prané késhillit penal i cili né€ njé afat prej 48 orésh mori
vendim ¢ ta refuzoj€ ankesén me arsyetimin se privimi nga liria i aplikuesit ishte i
ligishém me qéllim qé ta identifikojné, ta kontrollojné alibiné e tij dhe pér t&€ mbledhur
informata t€ nevojshme.

Aplikuesi pretendon se nuk ishte ftuar nga ana e gjykatésit hetues qé t€ prezantojé
argumente né dobi té tij dhe se ekzistonin déshmitaré té cilét mund té€ déshmonin
pér rrethanat né té cilat ishte privuar nga liria.

Qeveria vé né dukje se aplikuesi nuk i ka shfrytézuar t¢ gjitha mjetet juridike efektive
né vend pasi nuk ka paraqitur kérkesé€ né pajtim me dispozitat e LPP pér kompensim
té démit pér privim t€ pabazuar nga liria.

2. GJEDNJ ka konstatuar se ndalimi i ankuesit né polici rezultoi me “privim nga
liria” né pajtim me nenin 5 paragrafi 1 t&€ KEDNJ, por shtrohet pyetja nése privimi
nga liria dhe paraburgimi ishin t&€ bazuara n€ elemente t&€ mjaftueshme objektive
té cilat do ta justifikonin “dyshimin e arsyeshém” se faktet e kontestueshme kishin
ndodhur me t€ vérteté (Witold Litwa v. Poland, n0.26629/95, § 46, ECHR 2000-I1I;
Wtoch v. Poland,no. 27785/95, §§ 108 and 109, ECHR 2000-XT).

GJEDNJ nuk mund t€ konstatoj€ pse aplikuesi dyshohej se ishte pérfshiré né kryerje
té veprés penale. Organet gjyqésore vendase nuk kané paraqitur asnjé informacion né
lidhje me veprén e pretenduar penale dhe as prova pér mbéshtetje té njé pérfshirjeje
té tillé. Ata thjesht konstatuan se duket qarté qé pretendimet jané té pabaza dhe se
aplikuesi e ka lejen e duhur pér pistoletén.

GJEDNJ konstaton se kjo éshté konfirmuar menjéheré pas privimit nga liria t&
aplikuesit gjaté kontrollit té personit. Né rastin konkret asgjé nuk ka sugjeruar se
aplikuesi ka gené i pérfshiré né tregti me armé. Privimi nga liria i aplikuesit nuk
pérfagéson privim té ligjshém nga liria né bazé t€ “dyshimit t€ arsyeshém” pér
kryerje té veprés penale.

Nga kéto arsye ekziston shkelje e nenit 5, paragrafi 1 t€ KEDNJ.

NE& asnjérin nga procesverbalet e paraqitura nga geveria nuk tregohet se aplikuesi
&shté informuar pér shkaqet e privimit t€ tij nga liria. Aq mé tepér nuk ekziston
procesverbal pér marrjen né pyetje t€ aplikuesit né kohén e ndalimit té tij dhe nuk
ekzistojné prova té tjera, si p.sh. deklaraté e ndonjérit nga népunésit q€¢ merrnin
pjesé né privimin nga liria se aplikuesit i jané shpjeguar arsyet e privimit té tij nga
liria. N& mungesé t€ ndonjé prove té tillé, GJEDNJ nuk éshté e bindur se aplikuesi
&shté informuar pér arsyet e privimit t€ tij nga liria dhe prandaj ekziston shkelje e
nenit 5, paragrafi 2 1 KEDNJ.
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GJEDNI konstatoi se nuk éshté shkelur neni 5 né lidhje me pretendimet se i éshté
penguar qasja te avokati duke pasur parasysh faktin se nuk jané paraqitur prova
me té cilat do t€ konfirmoheshin pretendimet e aplikuesit sipas té cilave refuzimi
&shté béreé nén kércénim dhe presion nga ana e policisé (Berisha dhe Haljiti v. the
former Yugoslav Republic of Macedonia (dec.), no. 18670/03, 10 prill 2007). Sipas
procesverbalit t€ policisé t€ 7 prillit té€ vitit 2003, q€ &shté procesverbal zyrtar i
ngjarjes, aplikuesi ka hequr doré nga e drejta e tij pér avokat. Ai e ka firmosur
procesverbalin pa asnjé koment ose rezervé qé do ta provonte pretendimin e tij,
por gjithashtu ai nuk &shté ankuar pér pérmbajtjen e procesverbalit, pérvegse né
konfirmimin e tij se ka réné dakord qé t€ heqé doré nga e drejta e avokatit nén
kércénim nga ana e policisé.

N¢ lidhje me mosshfrytézimin e té gjitha mjeteve juridike né vend, GIEDNJ qé mé
paré éshté e mendimit (Merger and Cros v. France (vendim.), no. 68864/01, 11 mars
2004; Aksoy v. Turkey, 18 dhjetor 1996, §§ 51-52, ECHR 1996-VI; dhe Akdivar and
Others v. Turkey, 16 shtator 1996, §§ 65-67, ECHR 1996-1V) se pretendimet té cilat
né vazhdimési do t& paraqiten pérpara GJEDNIJ paraprakisht duhet té paraqiteshin
para organeve kompetente n€ vend, sipas pérmbajtjes dhe né pajtim me piképamjet e
parashikuara né legjislacionin e brendshém, por kjo nuk ka té b&jé me mjetet juridike
té cilat jané joadekuate dhe joefikase. Veté fakti g€ aplikuesi ka dorézuar kérkesé
né gjykaté pér vlerésim té ligjshméris€ vlerésohet si ¢ mjaftueshme dhe nuk ishte e
nevojshme g€ ai t€ paragesé edhe kérkesé pér kompensim té démit e cila gjithashtu
mund ta ngrinte ¢éshtjen e paligjshmérisé sé privimit nga liria.

Né lidhje me pretendimet e lidhura me nenin 6 — procedura e gjaté e paarsyeshme
pér vendim pas kérkesés sé tij pér vierésim té ligishmérisé dhe pamundésia e tij qé
né ményré efikase té marré pjesé né kété proceduré, GJEDNJ tregon se parimi i
barazisé€ s€ arméve, si njé nga elementet e konceptit mé té gjeré t€ gjykimit té drejté,
kérkon ¢ secila pal€ t€ ket€ mundgsi ta prezantojé rastin e vet né kushte qé nuk e
véné né gjendje t€ pafavorshme né lidhje me oponentin e tij (Morel v. France, no.
34130/96, § 27, ECHR 2000-VI). Eshté e padiskutueshme se neni 6 e garanton té
drejtén e palés gé€ t€ marr€ pjes€ né ményré efikase né proceduré, q€ midis t€ tjerave
e pérfshin jo vetém t€ drejtén pér t€ qené i pranishém por gjithashtu edhe t€ drejtén
g€ ta dégjoj€ dhe ta ndjeké procedurén. T€ drejta té tilla jané t€ nénkuptueshme
pér njé proceduré kontradiktore (Mitrevski v. the the former Yugoslav Republic of
Macedonia, no. 33046/02, § 35, 21 gershor 2007).

GJEDNU njézéri vendosi se:

= ka shkelje té nenit 5 paragrafi 1 dhe 2 t&€ KEDNIJ;

*  ka shkelje t¢ nenit 6 paragrafi 1 t& KEDNJ né lidhje me faktin se procedura
nuk ka gené kontradiktore;

s nuk ka shkelje t¢ nenit 6 paragrafi 1 t€ KEDNj né lidhje me kohézgjatjen e
procedurés.
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SIME MITREVSKI kundér Ish Republikés Jugoslave té Magedonisé
Aplikacioni nr. 11621/09; Aktgjykimi, 25 mars 2010.
Baza: Neni 5 dhe neni 6 i KEDNJ

1. Aplikuesi i lindur né€ vitin 1982 né Kérg¢ové, u arrestua n€ orén 11:30 mé 12 shkurt
té vitit 2009 dhe u dérgua né stacionin e policisé. Gjykatési hetues e ka refuzuar
kérkesén e prokurorit publik pér caktim té paraburgimit pér aplikuesin pasi, edhe pse
ai mendonte se ka dyshim té bazuar se ai ka béré vepér penale, duke pasur parasysh
se nuk ka qené paraprakisht i dénuar si dhe rrethanat familjare vendosi qé€ n€ vend
té paraburgimit t€ caktoj€ arrest sht€pie n€ kohézgjatje prej 30 ditésh. Aplikuesit i
€shté marré pasaporta dhe €shté urdhéruar policia qé ta kontrollojé praning e tij né
shtépi dy heré né dité. Pas ankesés s€ prokurorit publik, késhilli penal n€ njé seancé t&
mbyllur pér publikun e ka pranuar ankesén e prokurorit publik dhe e ka z€vendésuar
arrestin e shtépis€ me paraburgim me cka e shfuqizon aktvendimin pér marrjen e
pasaportés s€ aplikuesit. Késhilli gjeti se ekziston rreziku qé aplikuesi ta pengojé
hetimin, vecanérisht duke kryer presion mbi déshmitarét té cilét ende nuk ishin
marré€ né pyetje, si dhe mbi viktimén, e cila ishte person n€ nevojé, pasi ishte e mitur.
Gjykatési e shfuqgizoi vendimin e késhillit penal pér paraburgim dhe urdhéroi arrest
sht€pie me té njéjtat masa parandaluese t€ cilat i pérmend€m mé lart me arsyetimin
se paraburgimi nuk €shté i nevojshém pasi hetimi ka mbaruar, déshmité jan€ marré
edhe nga déshmitarét me cka jan€ ménjanuar rreziqet q€ aplikuesi ta rrezikoj€ hetimin,
té ndikojé mbi déshmitarét dhe ta pérsérité veprén. Ndaj njé vendimi té till€ éshté
ankuar prokurori publik, por késhilli penal vendosi se ankesa &shté e pabazé dhe e
konfirmoi vendimin pér arrest sht€pie me masat e tjera parandaluese t€ gjykatésit.
Arresti i sht€pisé ishte prolonguar edhe dy heré€. Pas publikimit t€ aktvendimit,
aplikuesit i ishte prolonguar arresti i sht€pisé€ deri né plotfuqishméri t€ aktgjykimit.

Aplikuesi pretendon se jané€ shkelur nenet 5 dhe 6 t€ KEDNUJ pasi késhilli penal nuk i
ka dhéné shkaqet pér prolongim té€ arrestit t€ shtépis€, vendimin e ka marré né seancé
jopublike sipas kérkesé€s sé& prokurorit publik e cila nuk i ishte dorézuar aplikuesit.

Qeveria ka treguar se aplikuesi nuk i ka shfrytézuar té gjitha mjetet efektive juridike
né€ vend duke u nisur nga fakti se nuk ka béré ankesé ndaj vendimit t€ gjykatésit
hetues.

2. Né lidhje me mosshfrytézimin e t€ gjitha mjeteve efektive juridike n€ vend,
GJEDN!J ka vlerésuar se edhe né qofté se aplikuesi do ta shfrytézonte t€ drejtén e
ankimit, duke pasur parasysh se késhilli penal e ka pranuar ankesén e prokurorit,
ajo do t€ ishte e paréndésishme dhe nuk mund t€ konsiderohet si njé mjet efektiv
juridik n€ vend.

Ng lidhje me seancén jopublike té késhillit penal, GIEDNJ tregon né nevojén e
sigurimit t€ procedurés kontradiktore dhe té merret n€ pyetje personi i paraburgosur

(Reinprecht v Austria, nr. 67175/01, paragrafi 31, GJEDNJ 2005- XII). Gjithashtu,
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GJEDNI tregon se né procedurén ku shqyrtohet ankesa ndaj vendimit pér paraburgim,
duhet té sigurohet barazia e arméve midis paléve, prokurorit publik dhe personit t&
paraburgosur. (Nikolova v Bulgaria (GC), nr. 31195/96, paragrafi 59, ES; P 1999- 11
dhe Niedbala v Poland, nr. 27915/95, paragrafi 66, 4 korrik 2000).

GJEDNI konstatoi se ka shkelje té nenit 5 paragrafi 4 t&€ KEDNJ né aspekt t€ parimit
té barazisé sé arméve dhe t€ mungesés s€ seancén dégjimore para késhillit penal.

VASILLKOSKI E TE TJERE KUNDER
ISH REPUBLIKES JUGOSLLAVE TE MAQEDONISE
Aplikacioni nr. 28169/08; Aktgjykimi, 28 tetor 2010.
Baza: neni 5 paragrafi 3 i KEDNJ

1. Aplikacioni ésht€ dorézuar nga 38 aplikues, t€ lindur né€ vitet 1947 -1985 né qytete
té ndryshme té Ish Republikés Jugosllave t€ Maqgedonisg , té punésuar si inkasant té
taksave pérrrugé ose si drejtues t&€ Ndérmarrjes Publike pér Rrugét. T€ gjithé ata ishin
arrestuar né€ stacione té ndryshme policore nén dyshimin se si grup i organizuar né
ményré t€ paligjshme kané pérvet€suat para nga pagesat pér rrugé. Pér ¢do aplikues
ishte pérgatitur procesverbal i vecant€ pér ndalim. Aktvendime pér kryerje té hetimit
dhe caktim t€ masés sé paraburgimit pér secilin prej tyre jan€ hartuar n€ vazhdimési
né€ muajin néntor té vitit 2007. Aplikuesit u ankuan pér aktvendimet e paraburgimit,
ku né€ ankesat thirreshin né gjendjet e tyre familjare né vendin e paditur, mungesén
e kallézimeve t& méparshme penale, faktin se disa prej tyre vullnetarisht u paraqitén
né stacionet policore, si dhe né 1éshimin e béré nga ana e gjykatésit hetues t& japé
arsye konkrete té cilat do ta justifikonin caktimin e paraburgimit pér secilin prej tyre.
T& gjitha ankesat e paraqitura ishin refuzuar, pérvec ankesé€s sé njé aplikuesi i cili
paraqiti dokument se €shté shkarkuar nga puna késhtu qé nuk ekzistonte baza pér
paraburgim se do ta pérsérit€ veprén dhe paraburgimi kundrejt tij ishte ndérpreré.

Pér té gjithé aplikuesit gjykata mori nj€ aktvendim kolektiv me arsyetim t€ pérbashkét
se “rrethanat t€ cilat kané t€ b&jné me llojin dhe natyrén e veprés penale pér té cilén
kryhet procedura e hetimit kundé€r t€ akuzuarve, dénimi i paraparé€ pér veprén si dhe
rrethanat personale té t€ akuzuarve, t€ marra né térési, sugjerojné se ekziston rrezik
real pér ikje nése ata lihen té€ lir€ n€ kété fazé t€ procedurés...rrezik i arsyeshém se
ata mund té ndikojné n€ hetim si dhe mundésia pér ta pérséritur veprén... prandaj
gjykata €sht€ e mendimit se nuk ka mundési ligjore qé né két€ fazé t€ procedurés ta
z€vendEsojé paraburgimin me masa mé té lehta pér ta siguruar praniné t€ cilat do
té garantonin se t€ akuzuarit do t€ paraqgiten né€ gjykim..”.

Hetimi u zgjerua mé tej edhe kundér 72 t& akuzuarve t€ tjeré. Aplikuesve paraburgimi
u ishte prolonguar disa heré pér shkak t€ rrezikut nga ikja, pérséritjes sé veprés
dhe ndikimit mbi hetimin. Paraburgimi u ésht€ nd€rpreré atyre aplikuesve té cilét
sollén vértetime origjinale nga punédhénésit e tyre se jané shkarkuar nga puna.
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Pasi ishin paraqitur provat e hetimit, kundrejt t€ gjithé aplikuesve u hoq arsyeja pér
paraburgim — ndikimi mbi hetim, por edhe mé tej mbetej rreziku i ikjes késhtu qé
gjykata e ka bazuar két€ arsye né€ seriozitetin e veprés dhe té dénimit té paraparé.
Njé vendim té till€ t€ gjykat€s e ka konfirmuar edhe késhilli penal i gjykatés sé€ apelit
duke théné se rreziku pér ikje éshté i bazuar pér shkak té peshés sé akuzave, dénimit
té paraparé dhe ményrés se si €shté béré vepra. Njé pjese t€ aplikuesve dénimi u
€shté z€vendésuar me arrest shtépie i cili, gjithashtu, €shté prolonguar disa heré me
arsyetimin se “... procedura penale ka arritur nga fundi... g€ t€ sigurohet pérfundim
efikas dhe ekonomik konsiderohet se rreziku pér ikje ende &shté i pranishém pér
shkak t€& peshés sé& veprés, dé€nimit té paraparé dhe numrit té t€ akuzuarve, q€ e
imponojné nevojén e prolongimit t& arrestit t€ shtépisé, si njé masé me e lehté pér
sigurim t€ pranis€ né gjykim...”.

Aplikuesit u ankuan pér shkelje t€ pikés (c) té paragrafit 1 t€ nenit 5 dhe t€ paragraféve
3 dhe 4 t€ nenit 5.

Qeveria thoté se aplikuesit nuk i kan€ shfrytézuar t€ gjitha mjetet efikase juridike
né€ vend pér shkak se jo t€ gjith€ nga ata kan€ béré ankes€ ndaj aktvendimeve té
gjykatésit hetues pér caktim té masés s€ paraburgimit. Ky argument i geverisé éshté
pérgénjeshtruar nga aplikuesit qé népérmjet mbrojtésit t€ tyre kané treguar se né
pajtim me privilegjin pér ndalim (beneficium cohaesionis) ¢do vendim i favorshém i
gjykatés sé apelit né lidhje me ankesén e cilitdo aplikuesi do t€ kishte pasoja juridike
té favorshme edhe kundrejt aplikuesve té cilét nuk e shfryt€zuan té drejtén e ankesés.

2. Sipas konstatimit t¢ GJEDNIJ ekzistimi i1 bazave té€ arsyeshme se personi i
arrestuar ka béré shkelje éshté kusht sine qua non pér ligjshmérin€ e paraburgimit
t€ vazhdueshém. Megjithat€, pas skadimit t€ kohé€s s€ caktuar ai nuk €éshté mé i
mjaftueshém. Né raste t& tilla GJEDNJ duhet té pércaktojé nése bazat e tjera té
paragitura nga ana e autoriteteve gjyqésore, vazhdojné ta justifikojn€ privimin nga
liria (Labita v. Italy [GC], no. 26772/95, §§ 152 and 153, ECHR 2000-1V).

Gjithashtu, paragrafi 3 i nenit 5 nuk u jep mundési autoriteteve gjyqésore qé té
zgjedhin n€ mes nxjerrjes s€ t€ akuzuarit para gjyqit né afat t€ arsyeshém ose lirimin
e tij t€ pérkohshém gjaté kohés sé€ gjykimit. Deri né€ marrjen e vendimit t€ formés s€
preré, i akuzuari duhet t€ trajtohet si i pafajshém. Pikérisht q€llimi i paragrafit 3 né
thelb té tij ka g€ té kérkojé lirimin e tij t€ pérkohshém, menjéheré pasi paraburgimi
i tij 1 vazhduar nuk €shté€ mé i arsyeshém. Personi i akuzuar pér kryerje t€ veprés
penale gjithnjé duhet t€ jeté i liré gjaté gjykimit, pérveg rastit kur geveria mund
ta provojé se ekzistojné arsye relevante dhe t€ mjaftueshme t€ cilat e justifikojné
paraburgimin e vazhdueshém (Castravet v. Moldova, no. 23393/05, §§ 30 u 32, 13
March 2007; McKay v. the United Kingdom [GC], no. 543/03, § 41, ECHR 2006,
Jabtonskiv. Poland, no. 33492/96, § 83, 21 December 2000; u Neumeister v. Austria,
judgment of 27 June 1968, Series A no. 8, § 4).
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Autoritetet vendase kané pérgjegjési qé té pércaktojné ekzistimin e fakteve konkrete,
relevante pér bazat e prolongimit t€ paraburgimit dhe nuk duhet g€ barra e déshmisé
té kalohet mbi personin e paraburgosur. Me nj€ trajtim té tillé autoritetet vendase e
shkelin nenin 5 t&€ KEDNJ, pasi sipas nenit 5 paraburgimi éshté pérjashtim i s€ drejtés
pér liri i cili &shté i lejuar né situata té pércaktuara qart€ dhe n€ ményré rigoroze
(Rokhlina v. Russia, no. 54071/00, § 67, 7 April 2005, and Ilijkov v. Bulgaria, no.
33977/96, §s 84-85, 26 July 2001). Shqyrtimi i fakteve dhe provave t€ cilat shkojné
né dobi t€ interesit publik e justifikojné kufizimin e liris€ pa e cenuar prezumpcionin
e pafajésisé.

Késhtu g€, nuk éshté puné e GJEDNJ qé ta pércaktojé ekzistimin ose jo té fakteve
té tilla, dhe me kété ta marré vendin e autoriteteve vendase t€ cilat vendosin pér
paraburgimin e ankuesit, por detyré e GJEDNIJ €shté qé né baz¢ té arsyeve t&€ dhéna
n€ vendimet e gjykatave vendase dhe fakteve té pérmendura n€ ankesat e aplikimeve
té tyre, GJEDNI té vendosé€ nése ka ose s’ka shkelje té t€ drejtave té paragrafit 3 t&
nenit 5 t€ KEDNJ (Korchuganova v. Russia, no. 75039/01, § 72, 8 June 2006, Ilijkov,
cituar mé lart § 86, dhe Labita, cituar mé lart, § 152).

Né rastin konkret GJEDNJ thekson se nevoja e privimit t€ vazhdueshém nga liria nuk
mund té vleré€sohet nga njé pik€pamje thjesht abstrakte, duke e marré parasysh vetém
seriozitetin e veprés penale, por ai duhet t€ pércaktohet me paraqitje té faktoréve t&
tjeré relevant€ té€ cilat mund ta konfirmojné ekzistimin e rrezikut pér ikje ose mund
ta béjné até shumé dobét, me ¢ka nuk mund t€ justifikohet paraburgimi gjaté kohés
sé gjykimit. As prolongimi i paraburgimit nuk mund té pérdoret si njé lloj dénimi
(see Letellier v. France, 26 June 1991, § 43, Series A no. 207; Muller v. France, 17
March 1997, § 43, Reports 1997-11; Yagci and Sargin, § 52; and Korchuganova v.
Russia, no. 75039/01, § 73, 8 June 2000).

GJEDN!J konstatoi se ekziston shkelje e nenit 5 paragrafi 3 t&€ KEDNJ pér arsyet

t€ méposhtme:

e gjykatat vendase nuk kané€ pércaktuar ekzistencén e ndonjé fakti konkret né
mbéshtetje t€ pérfundimeve té tyre dhe nuk jan€ dhéné€ arsyet pér até se pse
pasojat dhe rreziku nga ikja konsiderohen si mé pak t€ rrezikshme pér ankuesit,
se paraburgimi i tyre i vazhdueshém (Stogmuller v. Austria, Judgment of 10
November 1969, Series A no. 9, § 15);

e gjykatat vendase kan€ referuar né ményré t€ nj€éanshme pér gjendjen pasurore
té ankuesve, gjendjet e tyre familjare dhe karakteristikat personale;

e gjykatat vendase nuk kané treguar asnj€ aspekt karakteristik t€ karakterit ose
sjelljes sé tyre té cilat do t&€ mundésonin qé ta justifikojné€ pé€rfundimin e tyre se
tek secili aplikues ka ekzistuar rrezik i vazhdueshém pér ikje, dhe as q€ i kané
shqyrtuar argumentet e ankuesve, se me ¢faré e kané béré rrezikun e ikjes;

e néasnjé€ faze t€ procedurés gjykatat vendase nuk i kan€ shpjeguar vendimet e tyre
se pse alternativat e privimit nga liria nuk ishin t€ mjaftueshme qé t€ sigurojné
qé€ gjykimi té béhet né ményrén e duhur;
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e lirimi i ankuesve né fazén e mé€vonshme té procedurés ishte imponuar nga fakti
se ata kané vendbanim t€ p€rhershém dhe familje né shtetin e paditur, por kéto
fakte nuk kané qené t€ panjohura pér gjykatat vendase dhe n€ fazat paraprake
té procedurés;

o gjykatat vendase n€ ményré t€ vazhdueshme e kang pérséritur t€ njéjtin formulim,
duke pérdorur fjal€ identike n€ vendimet pér prolongim t€ paraburgimit;

e gjykatat vendase aspak nuk i kané marré parasysh rrethanat individuale pér
secilin nga ankuesit, pasi paraburgimi i tyre €shté prolonguar me aktvendime
kolektive pér paraburgim.

MILLADINOV e té tjeré kundér Ish Republikés Jugosllave té Maqedonisé
Aplikacionet nr. 46398/09, 50570/09 dhe 50576/09;
Aktgjykimi, 24 prill 2014.
Baza: Shkelje t€ nenit 5, paragrafét 3 dhe 4 si dhe
shkelje e nenit 6, paragrafi 2

1. Tre aplikuesit kané lindur n€ periudhén nga viti 1953 deri né vitin 1966, dy prej
té ciléve né Strugé dhe tjetri n€ Ohér. TE€ tre dyshohet se kan€ béré veprén penale
pastrim parash s€ bashku me dymbé&dhjeté persona t€ tjer€, kurse aplikuesi i paré,
pérvec késaj dyshohet edhe pér veprat penale abuzim me detyrén zyrtare, mashtrim
dhe falsifikim, kurse aplikuesi i treté pér veprén penale mashtrim. Aplikuesi i paré
dhe i tret€ kaluan njé vit, njé muaj dhe gjashté dité n€ paraburgim, kurse aplikuesi
i dyt€ teté muaj e njézet e gjashté dit€ né arrest shtépie. Me aktvendim kolektiv
pér paraburgim té gjithé t€ dyshuarve, midis tyre edhe aplikuesve, u ishte caktuar
paraburgim né kohézgjatje prej 30 ditésh sipas té tri bazave t&€ LPP, me arsyetim té
lidhur me 1lojin dhe karakterin e veprave penale, lartésiné e dénimit t€ paraparé dhe
rrezikun qé t€ ndikohet mbi déshmitarét. Aplikuesi i paré dhe i dyté kang paraqitur
ankesa pér aktvendimin e gjykatésit hetues. Ankesa e aplikuesit t& dyté ishte pranuar
pér shkak t€ déshmive t€ paraqitura pér gjendjen e tij t& réndé shéndetésore dhe masa
e paraburgimit i éshté z€vendésuar me masén arrest shtépie.

Né lidhje me aplikuesin e paré ankesa ishte refuzuar nga késhilli penal n€ seancé
jopublike. Paraburgimi i aplikuesit t€ paré dhe té tret€ dhe arresti 1 shtépisé pér
aplikuesin e dyt¢€ ishin prolonguar disa heré, gjithnjé né kohézgjatje prej 30 ditésh
dhe gjithnj€ sipas té tri bazave t&€ LPP. Ditén q€ u dorézua aktakuza nga bazat
pér paraburgim ishte pérjashtuar baza “ndikim mbi hetimin”. Rreziku i ikjes ishte
arsyetuar me llojin, peshén dhe karakterin e veprave penale, fakti qé njéri nga
aplikuesit paraprakisht ishte 1 dénuar pér vepér penale, ndérsa kundrejt aplikuesit
té dyté ishte n€ vazhdim procedura pér kryerje t€ njé vepre tjetér penale. Rreziku i
pérséritjes s€ veprés ishte arsyetuar, gjithashtu, me natyrén, karakterin dhe llojin e
veprave penale, ményrén e kryerjes sé tyre dhe kushtet e kryerjes sé tyre. N€ njérin
nga aktvendimet pér prolongim t€ paraburgimit té cilin e ka marré késhilli penal,
rreziku i ikjes ésht€ arsyetuar, midis t€ tjerave, me rrethanén se t€ akuzuarit jané
njohur me akuzat dhe arsyet pér to, késhtu duke u nisur nga pé€rmbajtja dhe cilésia
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e materialeve té¢ mbledhura dhe déshmité verbale dhe té pérballur me mundésiné
pér dénim eventual me burgim efektiv, t€ akuzuarit t& [éshuar n€ liri mund t€ marrin
arratin€ ose té fshihen né€ ndonjé ményré tjetér nga organet e zbatimit té ligjit. Rreziku
i pérséritjes s€ veprave disa her€ €shté arsyetuar né ményré identike me rrethanén
se aplikuesi i1 paré€ dhe i tret€ jané pronar€ t€ disa firmave népérmyjet té cilave jané
kryer veprat penale, kurse t€ akuzuarit e tjer€ jané t&€ punésuar ose né ndonjé ményré
tjetér t€ lidhur me aktivitetin e kétyre firmave. Késhilli disa heré€ gjaté prolongimit t&
paraburgimit dhe t€ arrestit t€ sht€pisé ka théné se ata jan€ mekanizmi mé efikas pér
sigurimin e pranisé€ s€ té akuzuarve n€ vazhdimin e procedurés, me ¢ka né ményré
té pérshtatshme realizohet edhe e drejta e tyre pér gjykim né afat t€ arsyeshém?!
Edhe pas publikimit t€ aktgjykimit, aplikuesi i par€ dhe i treté mbeten né€ paraburgim
deri né plotfuqishmériné e aktgjykimit. Paraburgimi i aplikuesit té par€ dhe t€ treté
€shté ndérpreré me vendim t€ gjykatés s€ apelit t&€ marré né seancé publike ku ishin
pranuar ankesat e té akuzuarve dhe u ndérpre aktvendimi i shkallés s€ paré€, kurse
lénda ishte kthyer né rigjykim.

Aplikuesit disa her€ tregonin se bazat pér paraburgim jané arsyetuar né ményré
joadekuate né t€ gjitha aktvendimet e marra pér prolongim té paraburgimit, se dénimi
paraprak né t€ cilin gjykata vazhdimisht thirrej ishte pér vepér penale né€ fushén e
qarkullimit rrugor qé nuk €shté bazé e arsyeshme qé ta justifikojé rrezikun e ikjes
dhe rrezikun e pérséritjes s€ veprés. Gjithashtu, aplikuesi i paré dhe i treté kishin
kérkuar disa her€ qé t€ informohen pér ditén kur do t€ mbahej seanca né gjykatén
e apelit kur do té vendoset pér paraburgimin. Disa her€ késhilli i gjykatés s€ apelit
ka vlerésuar se nuk €shté e nevojshme prania e t€ akuzuarve n€ seancén né té cilén
vendosej pér prolongim té paraburgimit dhe e prolongonte paraburgimin vetém né
bazg té parashtresave t€ shkruara qé i merrte nga prokurori publik.

Aplikacionet pér nenin 5 paragrafét 3 dhe 4 i justifikonin me arsyetimin se gjykatat
vendase nuk kan€ dhéné arsye konkrete dhe t€ mjaftueshme pér paraburgimin e tyre;
se nuk ka pasur seancé€ publike né procedurén pér mbikéqyrje pérkatésisht rishqyrtim
té aktvendimeve pér paraburgim, si para késhillit (gjaté prolongimit té paraburgimit),
ashtu dhe para gjykatés s€ apelit; dhe se kéto procedura nuk ishin kontradiktore pasi
parashtresat e prokurorit publik t€ paraqitura si pérgjigje e ankesave té aplikuesve
nuk u ishin dorézuar atyre.

2. Sipas jurisprudencés s¢ GJEDNJ ¢éshtja nése €shté e arsyeshme qé njé person té
mbahet né paraburgim, vlerésohet né pajtim me rrethanat specifike n€ secilin rast.
Paraburgimi i vazhdueshém mund té€ jeté i justifikueshém vetén nése ekzistojné
indikacione specifike pér nevojé reale t€ interesit publik, e cila, pavarésisht nga
prezumpcioni i pafajésis€é, dominon né€ lidhje me parimin e respektimit té lirisé
personale t€ paraparé n€ nenin 5 t&€ KEDNIJ (Kudta v. Poland [GC], no. 30210/96,
$ 110, ECHR 2000-XI; Perica Oreb v. Croatia, no. 20824/09, § 107, 31 tetor 2013,
$$ 114 dhe 116, Panchenko v. Russia, no. 45100/98, § 105, 8 shkurt 2005, Letellier
v. France, aktvendim mé 26 gershor 1991, Series A no. 207, § 43).
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Dyshimi i arsyeshém se njé person ka béré€ vepér penale nuk &sht€ i mjaftueshém
pér té€ justifikuar paraburgimin e vazhdueshém por bazat pér paraburgim duhet qé
té rishqyrtohen vazhdimisht (7rifkovi¢ v. Croatia, no. 36653/09, § 118, 6 néntor
2012). Lirimi duhet t€ keté prioritet para privimit nga liria, pérkat€sisht prolongimit
té paraburgimit (Vasillkovski etj. kundér Ish Republikés Jugosllave t& Maqedonisé
no. 28169/08, § 56, 28 tetor 2010). Argumentet pro dhe kundér 1€shimit né liri nuk
duhet t€ jené t&€ pérgjithshme dhe abstrakte (Smirnova v. Russia, nos. 46133/99 u
48183/99, § 63, ECHR 2003-1X). Kur ligji parashikon prezumpcionin né lidhje me
faktorét relevanté pér bazat pér paraburgim t€ vazhduesh€m, ekzistimi i rrethanave
dhe fakteve specifike té cilat dominojné né€ lidhje me parimin e respektimit té liris€
personale, duhet t€ demonstrohen bindshém (shiko llijkov v. Bulgaria, no. 33977/96,
§ 84 in fine, 26 korrik 2001).

GJEDNJ éshté e vetédijshme pér kompleksitetin e hetimit dhe pranon se paraburgimi
i aplikuesve fillimisht ndoshta ka qen€ i justifikueshém pér shkak t€ dyshimit t&
bazuar se i kané kryer veprat penale pér té cilat ngarkohen dhe pranon se nuk &shté
i padrejté q€ paraburgimi i aplikuesve gjaté kohés s€ tre muajve t€ par€ €shté bazuar
mbi mundésiné qé t€ ndikojné né hetim. N& lidhje me rrezikun e ikjes, GJEDNJ ka
marré€ qéndrim se rreziku i ikjes nuk mund t€ matet, pérkatésisht vlieré€sohet thjesht
né€ ményré abstrakte dhe vetém sipas lart€sisé s€ dénimit me t€ cilin pérballeshin
aplikuesit. Ekzistimi i rrezikut t€ pérséritjes s€ veprés nuk ishte argumentuar me asnjé
fakt konkret si prové pér prirjen e aplikuesve pér t€ kryer vepra penale. GJEDNJ
ka marré géndrim se thirrja né dosjen e mé€parshme penale t€ nj€ personi, nuk €shté
e mjaftueshme qé€ ta justifikojé refuzimin q€ ky person té l1€shohet né liri (Sergey
Vasilyevv. Russia, no. 33023/07, § 84, 17 tetor 2013).

GJEDN!J konstatoi se ekziston shkelje e nenit 5, paragrafi 3 pér shkak té€ mungesés
sé€ arsyeve konkrete dhe t& mjaftueshme pér paraburgim té aplikuesve me arsyetimin
e méposhtém:

e (jykatat vendase nuk kané demonstruar ekzistencén e ndonjé fakti konkret dhe
té arsyeve t€ mjaftueshme né mbéshtetje t€ konkluzionit se né rastin e aplikuesve
ekzistonte rrezik real pér arratisje;

e (jykatat vendase né asnjé moment t€ procedurés nuk kané shpjeguar n€¢ vendimet
e tyre se pse masat alternative t€ privimit nga liria t€ cilat i kan€ propozuar
aplikuesit n€ ankesat e tyre kundér vendimeve t€ késhillit nuk do t€ ishin t&
mjaftueshme qé t€ sigurojn€ vazhdimin e pandérprer€ t€ procedurés;

e Gjykatat vendase asnjéheré nuk e kané krahasuar natyrén dhe seriozitetin e
dénimeve paraprake me veprat pér té cilat ngarkohen aplikuesit né rastin konkret
(shkelje t€ rregullave t€ qarkullimit rrugor, qé nuk ka gené e krahasueshme as
nga natyra dhe as nga serioziteti me veprat penale — pastrim parash, abuzim me
detyrén zyrtare, mashtrim dhe falsifikim);

o Ng t&€ gjitha aktvendimet pér prolongim t& paraburgimit €shté pérdorur i njéjti
formulim i pérgjithshém 1 cili i p€rmban té njéjtat fjalé dhe nuk jané marré
parasysh fare rrethanat personale dhe situata personale e aplikuesve;

007700




ZBATIMI I MASES SE PARABURGIMIT SIPAS LIGJIT
PER PROCEDURE PENALE TE VITIT 2010
e Bazat mund t€ jené “relevante” por nuk mund té konsiderohen dhe si té
“mjaftueshme” q¢ ta justifikojné kohézgjatjen e paraburgimit té aplikuesve.

GJEDNI konstatoi se ekziston shkelje e nenit 5, paragrafi 4 t€ Konventés pér shkak
t€ mungesés s€ seancés dégjimore né proceduré né lidhje me mosrespektimin e
parimit pér barazi t€ arméve né procedurén para Gjykatés sé Apelit té cilat dalin
nga veprimet e méposhtme:

e as késhilli, as gjykata e apelit nuk kané mbajtur seancé dégjimore né té cilén
aplikuesit do té€ kishin mundési qé t’i prezantojné argumentet e tyre;

e parashtresat me shkrim té cilat prokurori publik i ka dorézuar prané gjykatés
s€ apelit nuk u jané dorézuar aplikuesve, ndérsa gjykata &shté referuar né to
n€ vendimet me t€ cilat i ka refuzuar ankesat e aplikuesve dhe e prolongonte
paraburgimin.

GJEDNJ ka konstatuar se nuk ekziston shkelje e nenit 6, paragrafi 2, edhe krahas
pretendimit t&€ aplikuesve se né vendimet pér paraburgim gjykata ka pérdorur
formulime me t€ cilat e nénkuptojné fajin dhe pérfaqésojné shkelje t&€ prezumpcionit
té pafajésisé s€ tyre. Né kété kuptim, sipas GJEDNJ, duhet t€ béhet dallim midis
deklaratave t€ cilat shprehin mendim se personi né fjalé éshté fajtor dhe deklaratave
té cilat vetém e pérshkruajné “shkallén e dyshimit”. T¢ parat pérfaqésojné shkelje
té prezumpcionit té pafajésis€, kurse t€ dytat konsiderohen si dicka qé nuk mund té
kundérshtohet (Garycki v. Poland, no. 14348/02, § 67, 6 shkurt 2007). Edhe pse fjalét
e pérdorura nga késhilli, mund t€ konsiderohen si nj€ zgjedhije fatkeqe, GIEDNJ nuk
konsideron se frazat e diskutueshme pérmbajné deklaraté t€ qarté dhe t€ pakualifikuar
e cila rezulton me shkelje t€ prezumpcionit t€ pafajésisé pasi késhilli nuk ka referuar
pér aplikuesit si kryer€s t€ veprave (né kundérshtim me kété, Matijasevié v. Serbia,
no. 23037/04, § 48, ECHR 2006-X),; Garycki, § 71, dhe Fedorenko v. Russia, no.
39602/05, § 90, 20 shtator 2011).
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SHTOJCA 5:
Pyetésor pér géndrimet e prokuroréve publik pér
zbatimin e LPP né pjesén e dispozitave pér paraburgim

SHOQATA PER TE DREJTE Organization for Security and
PENALE DHE KRIMINOLOGII EE Co-operation In Europe
E REPUBLIKES SE MAQEDONISE sston o Skopje

Pyetésor anonim né kuadér té Projektit té Sektorit pér sundim té ligjit né Misionin
e OSBE —sé né Shkup dhe Shoqatés pér té drejté penale dhe kriminologji e
Magedonisé pér “Zbatim té masés sé paraburgimit sipas LPP té vitit 2010

i/e punésuar né Prokuroriné Publike Themelore né
(specifiko qytetin)

1. Specifikoni se ¢faré dorézoni prané gjykatésit té procedurés paraprake si shtesé té
propozimit pér caktim t€ masés s€ paraburgimit?

2. Nuk dor€zoj asgjé si shtes€ t&€ propozimit, por arsyet i jap né arsyetimin e propozimit.

A keni kohé t& mjaftueshme pér t’i gjetur t€ dhénat, informatat pérkatésisht provat t& cilat ju
duhen qg ta justifikoni propozimin pér caktimin e masés s¢ paraburgimit?

1. Po
2. Jo (specifikoni arsyet)

Sa propozime pér caktim té masés s€ paraburgimit Ju jané refuzuar nga ana e gjykatésit té
procedurés paraprake?

Me ¢faré arsyetimi jané refuzuar?
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A ka ndodhur qé gjykata t€ caktojé ndonjé masé tjetér pér sigurim té pranis€ né rastin kur
PPTH ka propozuar paraburgim?

1. Jo.
2. Po (Specifikoni cilat masa jané caktuar nga ana e gjykatés)

Cilat nga masat e méposhtme pér sigurim té pranis€ i keni propozuar deri tani?

* Masé pér parandalim
numri i propozimeve t€ paraqitura
numri i propozimeve t€ pranuara nga gjykata

* Garanci
numri i propozimeve té paraqitura
numri i propozimeve t€ pranuara nga gjykata

Kur garanciné e propozon mbrojtja (qarko)
1. ka nevojé pér mendim t&€ PPTH para se t€ vendose gjykata
2. nuk ka nevojé pér mendim t& PPTH, gjykata duhet t€ vendosé né ményré té€ pavarur

e Arrest shtépie
numri i propozimeve t€ paraqitura
numri propozimeve t€ pranuara nga gjykatési

A mendoni se bazat pér caktim té paraburgimit afatshkurtér dhe kohézgjatja e tij jané
pércaktuar si¢ duhet né LPP?

1. PO
2. JO (Specifikoni bazat té cilat mendoni se duhet té jené t€ pércaktuara, pérkatésisht né

cilin drejtim té shkojé ndryshimi i koh&zgjatjes dhe pér cilat arsye)

Sa (né€ oré€) éshté mé shpesh/mesatarisht koha qé e keni né dispozicion nga sjellja e personit
té ndaluar nga ana e MPB -s€ deri n€ skadimin e 24 oréve pér nxjerrjen e tij para gjykatésit t&

procedurés paraprake?
oré

(specifikoni shpjegime shtes€ nése e konsideroni t€ nevojshme)
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Si veproni kur i akuzuari éshté i paarritshém, por ka baza pér caktim té paraburgimit?

Specifikoni nése ndonjé dispozité tjetér e LPP (specifikoni dhe nenin e LPP) né lidhje me
paraburgimin Ju shkakton konfuzion, probleme, dilema ose véshtirési gjaté zbatimit né praktiké

Faleminderit pér bashképunimin Tua;j!
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SHTOJCA 6:
Formular pér aktvendim pér caktim té masés sé paraburgimit

GJYKATESI I PROCEDURES PARAPRAKE NE GJYKATEN THEMELORE
duke vepruar sipas propozimit pér caktim t€ masés sé

paraburgimit t& Prokuroris€ Publike Themelore ,KOnr.

té datés , paraqitur kundér té akuzuarit pér shkak
té ekzistimit t€ dyshimit t& bazuar se ka kryer vepér penale - té KP,
né pajtim me nenin 69 par. 1 p.1, 2 dhe 3 t€ LPP né lidhje me nenin 168 t&€ LPP dhe nenin
162 né lidhje me nenin 69 par.4 t€ LPP, mé datén , solli kété:

AKTVENDIM

KUNDER:

emri i babait , emri i nénés , 1/e lindur mé daté
né , me banim né né 1r. nr. , me arsim , 1
martuar/i pamartuar, me kombési , shtetas 1 , me numér amze , me
gjendje pasurore , 1 dénuar/i padénuar, vazhdon procedura pér

vepér tjetér penale;

EKZISTON DYSHIM I BAZUAR
se ka ndérmarré veprimtari pér kryerje t€ veprés penale pér té cilén ngarkohet:

(pérshkrim i veprés)
sipas nenit.  par.  nélidhjeme nenin  par.  t€ Kodit Penal.
II.
CAKTOHET MASA E PARABURGIMIT
n€ kohézgjatjeprej  ditesh, llogaritur nga data ng orén

deri né orén , pér shkak t& ekzistimit t€ arsyeve té parapara né nenin 165 par.1,
p-1, 2 dhe 3 té LPP.

Masa e caktuar e paraburgimit do té kryhet né INP Burgu

008200




ZBATIMI I MASES SE PARABURGIMIT SIPAS LIGJIT
PER PROCEDURE PENALE TE VITIT 2010

1.

Duke vepruar sipas detyrés zyrtare, konstatohet se privimi nga liria i t& akuzuarit
, sjellé n€ gjykaté mé daté né orén , para
gjykatésit t& procedurés paraprake, mé datén , né orén , ESHTE 1
LIGJSHEM, me shénim zyrtar pér privim nga liria nga ana e MPB ¢ RM SPB____ nr.

té datés dhe me aktvendim pér ndalim té personit nga ana e MPB t€ RM SPB
nr.  tédatés

ARSYETIM

PPTH dorézoi prané gjykatésit t€ procedurés paraprake propozim pér caktim té
masés s€ paraburgimit kundér té akuzuarit , nén KO nr. té datés
, pér shkak se ekzistojn€ bazat pér paraburgim sipas nenit 165 par.1 p. 1, 2
dhe 3 t& LPP. Si shtesé paragqiti urdhér pér kryerje té procedurés hetimore kundér t€ paditurit
pér shkak se ekziston dyshim i bazuar se e ka b&ré veprén penale nga

KP, dhe i dorézoi dhe provat e méposhtme:

Né propozim thuhet se ekzistojné bazat pér paraburgim sipas nenit 165 par. 1 p.
1, 2 dhe 3 t€ LPP, pérkatésisht se ekziston rrezik pér arratisje nése mbrohet né liri ose do
té fshihet, duke pasur parasysh arsyet (t€ specifikohen) , do ta pengojé
hetimin duke ndikuar mbi déshmitarét, bashk&punétorét ose fshehésit (té specifikohen)
, do ta pérséris€ veprén penale (t€ specifikohen)
Prandaj propozon qé gjykatési i procedurés paraprake t€ marré aktvendim me t€ cilin do
té caktojé paraburgim né pajtim me nenin 165 par.1 p.1, 2 dhe 3 té LPP.

Né lidhje me propozimin e paraqitur pér caktim t€ masés s€ paraburgimit, gjykatési
i procedurés paraprake i mori né pyetje palét né proceduré dhe mbrojtésin, ku i akuzuari tha
se . Prokurori publik theksoi gjaté paraqitjes sé propozimit
me shkrim pér caktim té masés s€ paraburgimit, konsideron se bazat pér
paraburgim, t& parapara n€ nenin 165 par. 1 p. 1, 2 dhe 3 t€ LPP. Mbrojtési konsideron se

Pas marrjes né pyetje té paléve dhe té€ mbrojtésit, gjykatési i procedurés paraprake konstatoi
se:

Propozimi pér caktim té paraburgimit €shté i bazuar.
Domethéné, né rastin konkret, gjykatési i procedurés paraprake konsideron se
ekzistojn€ bazat pér caktim t& paraburgimit té parapara me nenin 165 par. 1 p. 1, 2 dhe 3 t&

LPP, pérkatésisht se ekziston rrezik pér arratisje t€ tij nése mbrohet né liri, friké e bazuar se
do t’i fshehé, falsifikoj€ ose shkatérrojé gjurmét e veprés penale ose do ta pengojé hetimin
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duke ndikuar mbi déshmitarét, ekspertét, bashkéfajtorét ose fshehésit si dhe ekziston friké
e bazuar se do ta pérsérité veprén penale.

Gjaté marrjes s€ vendimit gjykata kishte parasysh llojin dhe karakterin e veprés
penale, lartésin€ e dénimit q€ 1 kércénohet pér t€, veganérisht rrethana se ,
e cila né t& vérteté tregon pér ekzistimin e rrezikut pér arratisjen e tij ose pér mundésiné
qé t& fshihet jashté kufijve t&€ R. s€ Magedonisé.

Duke pasur parasysh faktin se urdhri pér kryerjen e procedurés hetimore
sapo &shté marré gjaté sé cilés duhet t€ kryhen shumé hetime, duke pasur parasysh
(p-sh.: njohje paraprake, kontakte me déshmitarét,
bashképjesémarrésit eventualé, bashképjesémarrés né arratisje etj.) ekziston friké e
arsyeshme se nése i akuzuari mbrohet né liri mund ta pengojé procedurén duke ndikuar
mbi déshmitarét, bashképjesémarrésit dhe fshehésit. Rrethana se né vazhdim éshté pérgatitja
e raportit dhe e mendimit té ekspertéve si dhe pérpunimi teknik i sendeve (p.sh. automjetit,
pistoletés, analizés s€ ADN-s¢€) tregon se ekziston friké reale pér mundésiné e shkatérrimit
té gjurméve t€ veprés penale ose t’i fshehé ato.

Duke pasur parasysh faktin se veprimtarité i ka ndérmarré né€ njé periudhé kohore
té gjaté (p-sh.: géndrueshméri, kémbéngulje, mospérfillje etj.) tregon né
ekzistimin e frikés s¢ bazuar se mund ta pérsérité veprén penale pér té cilén ngarkohet,
pérkatésisht ta mbaroj€ veprén e cila ka mbetur né tentativé.

Gjykatési i procedurés paraprake konsideron se me két€ masé, si mé e pérshtatshmja
pér rastin konkret, do t& sigurohet prania e t€ akuzuarit né rrjedhén e métejshme té procedurés
dhe se né kété moment nuk ka mundési pér caktim t€ masave mé t¢ lehta.

Duke vepruar sipas detyrés zyrtare, né€ aspekt t€ nenit 162, par. 1 t& LPP, gjykatési
i procedurés paraprake konstatoi se i akuzuari €shté privuar nga liria me shénim zyrtar

pér privim nga liria nga MPB e RM nr. _ t& datés né orén , pérkatésisht
i ndaluar me aktvendim pér ndalim té personit nga MPB ¢ RM — SPB nr. i
datés viti né orén .

Duke pasur parasysh at€ q€ u pérmend mé lart u vendos si né aktvendimin e
shqiptuar.

GJYKATA THEMELORE , . r. daté¢  wviti
Gjykatési i procedurés paraprake

KESHILLE: Kundér aktvendimit t& paragrafit 1 t& shqiptimit, éshté e lejuar ankesé né njé
afat prej 24 orésh pas pranimit té tij népérmjet gjykatésit t€ procedurés paraprake drejtuar
Késhillit sipas nenit 25 par.5 t& LPP.
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ANKESA NUK E PENGON ZBATIMIN E VENDIMIT

Kundér aktvendimit t€ par. 2 té shqiptimit, lejohet ankesé né njé afat prej 48 orésh pas
pranimit t€ tij népérmjet gjykatésit t€ procedurés paraprake drejtuar Késhillit sipas nenit
25 par.5 té LPP.

Dorézuar: - t€ akuzuarit,
- PPTH,
- mbrojtésit, av. R
-INP Burgu .
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APPLICATION OF PRETRIAL DETENTION
PURSUANT TO THE CRIMINAL PROCEDURE CODE OF 2010

Analysis overview

This analysis of the practical application of pretrial detention, as well as of the theoretical
legal framework laid down in the Criminal Procedure Codel of 2010 (hereinafter referred
to as CPC 2010), which introduced conceptual reforms of national criminal procedure
legislation, introducing elements typical of accusatorial systems, is the result of the
cooperation between the Macedonian Association of Criminal Law and Criminology and
the OSCE Mission to Skopje Rule of Law Department.

The Information in the analysis refer to the first nine months of enforcement of the CPC
2010, namely to the period between 1 December 2013 and 31 August 2014, and to four
basic courts (Bitola, Gostivar, Skopje and Shtip).

» Analysis Methodology

Having in mind the fact that the final decision on whether pretrial detention is ordered is
in the hands of the competent court, and the court’s decision directly affects the defendant,
and thus the defense, the team developing this Analysis comprised a judge, an attorney at
law and a theoretician.

The team of authors utilized several approaches while developing the analysis:

= Review of pretrial detention decisions from the basic courts in Bitola, Gostivar,
Skopje and Shtip;

= Survey of prosecutors, who attended advanced CPC trainings in May - June 2014%;

= Discussions and consultations with judges, prosecutors and attorneys working in
criminal law.

The professionalism, openness to cooperation and support of judge of the previous
procedures, who were appointed as contact persons by the presidents of the basic courts
in Bitola, Gostivar, Skopje and Shtip, in the process of collecting decisions on pretrial
detention were especially significant for the successful conclusion of this project.

In order to include in the Analysis the positions and practical experiences of prosecutors
in connection with the application of pretrial detention, the project team conducted a
survey of prosecutors attending advanced CPC trainings in May - June 2014. The survey
questionnaire is presented in Annex 4 to this Analysis.

Having in mind the goal of this Analysis to provide a comprehensive approach to the
subject area, the team of authors was in continuous communication with representatives
of judges, prosecutors and attorneys, in the interest of collecting as many information as
possible on challenges and practical experiences.

! Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012
2 During the aforementioned period of time a total of 31 survey questionnaires were answered by public prosecutors from
various public prosecution offices.
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The first task of the project was to give a summary analysis of the practical implementation
of the new provisions on pretrial detention in the CPC 2010, especially in regards to the
special emphasis on the need to take into consideration the proportionality of its duration
to the expected criminal sanction. The aim is to:

— avoid excessive duration and multiple extension of pretrial detention;

— order pretrial detention only as a measure of last resort and the only possible
effective way to ensure the presence of the defendant, compared to the alternatives
to pretrial detention;

— emphasize the legal obligation to verify, on the basis of the evidence submitted
with the motion for ordering pretrial detention, that there is indisputable grounded
suspicion that the suspect/defendant committed the criminal offense he/she is
accused of;

— emphasize the need to issue separate pretrial detention decision for each individual
defendant and separate rationales on the reasons for each of the grounds for
pretrial detention in the decision, with an additional obligation to elaborate why
the alternative measures for securing the defendant’s presence would not be
sufficient to achieve the goal of securing the continuous presence of the defendant
during the trial.

In the interest of providing a substantiated analysis of the legal provisions, the second task
of this project was to review the provisions of the Code referring to pretrial detention, as
well as the decision of the courts’ trial chambers on extending pretrial detention. The aim
of this part of the research was to come to a conclusion on whether legal provisions are
being implemented correctly, whether something has changed regarding the assessment
of the existence of grounded suspicion, and the lawfulness of the arrest. In this regard, the
results of the aforementioned short survey among prosecutors were very helpful, and gave
an insight into the practice in regards to prosecutors’ work that exists in different courts.

The rule of law is closely related to the physical liberty and the legal certainty of citizens,
which guarantee protection from arbitrary deprivation of a person’s liberty. The right to
liberty and security of person is protected by constitutional law, international human rights
law, as well as in criminal procedure legislation. The grounds, competent authorities,
procedure and the duration of deprivation of liberty for the needs of criminal proceedings
must be clearly and unequivocally laid down in positive criminal procedure laws.

The new CPC 2010 introduces new procedures and a new separation of duties in the
proceedings between the court, the public prosecution office and the defense. By
removing the burden of collecting and presenting evidence from the court, emphasis is
placed on its strengthened role in protecting human rights and liberties and greater care
for the correct application of the law and procedural safeguards. The duty to secure the
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implementation of the procedure pursuant to the law in cases where a person is detained
is entrusted in the first stage of the criminal proceedings - the pretrial procedure® to the
judge of the previous procedure. Pursuant to Article 5 of CPC, the person accused of a
criminal offense is entitled to a fair trial in an impartial court of law and to be able, in an
adversarial procedure, to dispute the charges against him and to propose evidence in his
defense. Article 6 of CPC is also very important and governs that defendants in criminal
proceedings have the right to trial within a reasonable period of time, without unjustified
delay, that the court of law is obliged to prevent any violations of the rights of the parties
to the proceedings, with fines for persons who violate the rights of the parties, and that
pretrial detention and other restrictions must be reduced to the shortest period necessary.

Pretrial detention is a coercive measure that results in the temporary restriction of a
person’s liberty, where there is grounded suspicion that the person perpetrated a criminal
offense. The mail objective of ordering pretrial detention is to ensure the uninterrupted
enforcement of procedural measures and the uninterrupted course of the criminal
proceedings, in full and consistent compliance with the principles of orality, immediacy,
adversarial proceedings, fairness, and the principle of determining the material truth,
which could not be guaranteed without the defendant’s presence.

The protection of the human rights of persons who have been deprived of their liberty is
governed by Articles 5 and 6 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms (ECPHRFF) and Article 9 of the International Covenant
on Civil and Political Rights (ICCPR). In this regard, the European Court of Human
Rights (ECHR) recognizes that depriving a person of one’s liberty may take different
forms, depending on the legal standards, but also depending on the practice in the different
countries and the methods applied against persons involved in certain types of criminal
offenses. A decisive factor is whether the restriction of liberty is sufficiently serious, with
several interdependent aspects being taken into consideration: duration, effects, manner
in which the measure is applied etc. At the same time there must be objective evidence
that the suspect
= will escape (the person has escaped previously; there are evidence or at least
indications that an escape is being planned, based on contacts with persons
abroad; the person has family abroad; the circumstances of the case or the person’s
character, morality or status point to a danger of escape) or;
= will influence witnesses or the investigation (danger of destruction of evidence,
reducing their value as evidence, witness intimidation, contacts with persons
involved in the case etc.) or;
= will repeat or complete the criminal offense or threatens to perpetrate another
criminal offense (if the person is charged with multiple chronologically connected
events, which demonstrates persistence in the person’s actions etc.);
= evidently avoids being present at the main hearing (the person does not appear
before court besides being served summons through the proper procedure etc.).

3 Article 69 paragraph 4 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012
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Pretrial detention draws the attention of the judicial profession and the general public due
to the fact that its application suspends fundamental rights and freedoms and usually walks
a thin line between the intended purpose of securing the presence of a person, in relation
to whom there is grounded suspicion that he/she has perpetrated a criminal offense, on
one hand, and the principle that every person is presumed innocent until proven guilty by
a final decision of a court of law, on the other.

The need for this project dedicated to pretrial detention rose due to several reasons.
Since the introduction of the CPC of 19974 most complaints regarding pretrial detention
addressed the decisions of the courts to order pretrial detention, arguing that those
decisions lack the proper rationale and justification in arguments and are too general, and
that the duration of pretrial detentions is too long, without being justified by the specific
arguments being presented to support the grounds for pretrial detention. The concerns
raised in connection with pretrial detention in the last several years are similar and refer to
the lack of critical assessment of grounded suspicion by the court, the concern that pretrial
detention is sometimes used as punishment, that there are specific cases that are cause for
concern because pretrial detention is ordered although a significant period of time has
passed between the moment when the crime was perpetrated and the moment when it was
discovered, the persons concerned no longer have the capacity that they had and there
is no danger of them repeating the criminal offense, concerns regarding cases where the
defendant is sentenced to a prison sentence with identical duration as the time spent in
pretrial detention, multiple extensions of pretrial detention without sufficient arguments
to justify that decision etc.’

Our country will be remembered for the pretrial detention® of journalist Tomislav
Kezharovski for an article written in 2008 and the multiple extension of that pretrial
detention, despite serious concerns expressed by OSCE, the International Federation
of Journalists (IFJ) and other international organizations concerned with the respect for
human rights, such as the US Department of State in its Human Rights Report for 2013".

The country’s reputation is also being tarnished in the ECHR, where the state has already
lost several cases in connection with violations of Article 5. Because of the 20-month-
long pretrial detention of the Miladinovi brothers, which was extended multiple times,

#Criminal Procedure Code, Official Gazette of RM no. 15/1997, 44/2002, 74/2004, 83/2008, 67/2009 and 51/2011.

3 Helsinki Committee Annual Reports for 2010 and 2011; http://www.mhc.org.mk/pages/reports# VN34P9RwaJA; US
Human Rights Report for 2013r; http://www.state.gov/ j/drl/ rls/hrrpt/humanrightsreport/index.htm?year=2013&dlid=2
20304#wrapper;“Braking the Conspiracy of Silence”, Amnesty International, 2015 http:/www.amnesty.ch/fr/themes/
torture/docs/2015/programme-secret-de-detention-de ~ -la-cia-les-gouvernements-europeens-doivent-rendre-des-comptes/
breaking-the-conspiracy-of-silence-usas-euro  pean  -partners-in-crime-must-act-after-senate-torture-report-33-pages-
en-anglais; Pretrial Detention, Prof. Gordana Lazhetikj Buzharovska, PhD, Jani Nicha, Margarita Caca Nikolovska,
Association of Judges of RM, 2009 http://www.osce.org/mk/skopje/36711?download=true; G. Lazhetikj Buzharovska / V.
Uzunov, Pretrial Detention - Basics, Practical Application and Costs, Anthology in Honor of Prof. Vladimir Mitkov, PhD,
Faculty of Law lustinianus Primus in Skopje, 2010, p. 323-350; Kalajdjiev, G., Effective Defense in Criminal Proceedings
in the Republic of Macedonia, Edition: The Application of the Laws under Scrutiny, Foundation Open Society - Macedonia,
Skopje, June 2014.

® The pretrial detention lasted from May until November 2013.

7 See footnote 5 above
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according to the ECHR decision® on the basis of decisions resembling a template for a
pretrial detention extension decision and without sufficient arguments for the extensions,
almost EUR 8,000 will be paid from the national budget for material damages. The case of
the Shipovikj brothers, which, according to the US Department of State Report’ contains
many political implications that lead to the conclusion of selective justice, is yet to be
reviewed. Concerns are raised regarding the need for a cumbersome extradition procedure
for a person, who voluntarily ended his stay abroad in order to return to the country,
after finding out that there are ongoing criminal proceedings against him, the detention
pending extradition and the emergency extradition procedure; special attention is given to
the arguments justifying the grounds for pretrial detention, which establishes a new and
unusual jurisprudence of deterring persons who offer their own property as bail, as an
alternative to pretrial detention etc.

In its Manual on the Application of Pretrial Detention'* from 2009, the Macedonian
Judges Association provides judges and prosecutors guidelines on the wider application of
alternative measures and points to the need to draft well-argued decisions that contain an
assessment of the specific circumstances related to the defendant and the criminal offense
he/she is being charged with, which justify the application of a measure for securing the
defendant’s presence.

k ok sk

The main goal of this Analysis is to offer legal interpretations that will remove any
uncertainties members of the legal profession might have regarding the practical
implementation of the Code, and concurrently, having in mind that a process is underway
aimed at amending the CPC, to offer a series of proposals that may improve the legal
provisions governing this area, which are at the moment resulting in nonuniform
interpretations and difficulties and problems in implementation.

8 http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx# {“fulltext”:[“Miladinov”],”documentcollectionid2”:[“GRANDCH
AMBER”,”CHAMBER”],”itemid”:[“001-142521"]}

% See http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm?year=2013&dlid=220304#wrapper

10 Pretrial Detention, Prof. Gordana Lazhetikj Buzharovska, PhD, Jani Nicha, Margarita Caca Nikolovska, Macedonian
Judges Association, 2009
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1 IDENTIFIED PROBLEMS, DIFFICULTIES AND
e NONUNIFORM PRACTICES

Insufficiently clear Practical problems
legal provisions on when ordering
ordering and pretrial detention
applying pretrial
detention

Nonuniform
practical
application by
public prosecution
offices and courts

Section 1: Grounded suspicion

Pretrial detention is ordered on the basis of a written and justified motion submitted by a
prosecutor, to which the prosecutor is obliged to enclose and submit to the judge the order
to conduct an investigation (except in summary proceedings), and all material evidence
collected. Although the period of application of CPC 2010 is short, incorrect application
can already be witnessed in practice, and, although this provision is mandatory, some of
the analyzed decisions for ordering pretrial detention do not contain the evidence and facts
supporting the grounded suspicion that the defendant, whose pretrial detention is requested
pursuant to Article 167 paragraph 2 item 1, perpetrated the criminal offense!'. Figure 1
below shows one example of such an incorrect approach:

11 Article 167 paragraph 2 item 1 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012:
“[...] (2) The explanation of the decision on detention shall mandatorily include:
1) all facts and evidence pointing to a grounded suspicion that the defendant has committed the criminal offense. [...]*
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Rationale

The Basic Public Prosecutor’s Office in /censored/ submitted to the pretrial judge in this court
a motion for ordering pretrial detention Ko. no. /censored/ dated /censored/ against /censored/
from /censored/ charged with the criminal offense “sexual assault over a minor under the age of
14” sanctioned under Art. 188 para. 1 of the Criminal Code (CC), the continuing criminal offense
“showing pornographic materials to a minor” sanctioned under Art. 193 para. 1, in connection
with Art. 45 of CC, the criminal offense “rape” sanctioned under Art. 186 para. 1 of CC, and the
criminal act “satisfying sexual needs in front of another person” sanctioned under Art. 190 para.
3 of CC, and pursuant to Art. 165 para. 1 item 1 and 2 of CPC.

Enclosed to the motion are: report of the search of the defendant’s home and other premises
dated /censored/, photographic documentation no. /censored/, receipt for temporary seizure of
objects dated /censored/, report of the Basic Public Prosecutor’s Office Ko. no. /censored/ dated
/censored/, and 4 CDs.

The judge of the previous procedure, acting on the motion for ordering pretrial detention, and
after reviewing the documentation, called and held a hearing, on which statements were given
by the defendant, the public prosecutor and the defense counsel regarding the circumstances
relevant for the issue of pretrial detention; after reviewing the collected evidence substantiating
the grounded suspicion that the defendant perpetrated the aforementioned criminal offenses, the
judge decided that the motion is justified.

Pursuant to the order to conduct investigation of the Basic Public Prosecutor’s Office /censored/
Ko. no. /censored/ dated /censored/, among other actions, the investigation will comprise the
questioning of damaged parties, which are children, i.e. are minors, the person /censored/, and
also other investigative actions, due to which the judge of the previous procedure accepted the
motion, and ordered pretrial detention of the defendant.

The judge of the previous procedure decided in this manner having in mind the sanctions
prescribed for the criminal offenses, including the criminal offense “sexual assault over a minor
under the age of 14”, for which a strict sanction is prescribed, the fact that the damaged parties
are children, as well as the fact that the defendant resides alone in /censored/, and is divorced,
which substantiates the fear that he may escape if released until the trial.

In addition to the aforementioned, minors under the age of 14 are involved in the case, and the
damaged party that needs to be questioned as a witness is the defendant’s first cousin; therefore
the judge of the previous procedure believes that, if the defendant is released, he will interfere
with the investigation by influencing witnesses and destroying the traces of the criminal offenses.
Based on the aforementioned elaborations, and pursuant to Art. 164, Art. 165 para. 1 item 1 and
2, Art. 166, Art. 167, Art. 168, and Art. 171 para. 1 of CPC, the court decided as stated in the
enacting terms of this decision.

BASIC
/censored/
Recorder Judge of the previous
procedure
/censored/ /censored/
Figure 1

When submitting a motion for extending pretrial detention to a court’s trial chamber (CP), a
prosecutor must submit all documents, the issued decision for ordering pretrial detention, and
any previous decisions on extending pretrial detention (in the case of multiple extensions).
Every motion for extending pretrial detention must meet the same standards in regards
to the rationale and arguments justifying the motion that are required for the initial
motion for ordering pretrial detention. This means that there must be facts and evidence
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substantiating each of the grounds stated in the motion for extending pretrial detention.
Before ordering pretrial detention, a judge of the previous procedure must be convinced
of the following two aspects:

= that there is grounded suspicion that the defendant perpetrated the criminal
offense he/she is being charged with; and

= that there is sufficient evidence to substantiate the grounds for ordering pretrial
detention in the motion submitted by the prosecutor.

The judge’s conviction that there is grounded suspicion must be based on the evidence
(e.g.: receipts for seized objects, report of searches of dwellings and other premises,
photographs, expert reports, statements made by the defendant or by witnesses etc.) and
the order to conduct an investigation (except in summary proceedings), enclosed to the
motion for ordering pretrial detention.

A deficiency of the CPC is the fact that there is no provision to stop the proceedings
in cases, where the judge, assessing the submitted evidence enclosed to the motion for
pretrial detention, finds that there is no sufficient evidence that the defendant perpetrated
the criminal offense he/she is being charged with. In such a case, instead of stopping the
proceedings (which should be the logical conclusion, having in mind the judge’s role to
act as a protector of human rights and freedoms), the most a judge can do is to reject the
motion for ordering pretrial detention.

Conclusion:

A judge does not have the authority to stop criminal proceeding, in cases where,
while deciding on whether to order pretrial detention, he/she finds that there
is no grounded suspicion that the defendant perpetrated the criminal offense
he/she is being charged with.

Recommendation 1:
The possibility should be reviewed of amending the CPC 2010, in order to give

judge of the previous procedures the authority to stop criminal proceedings
in the cases referred to in the conclusion above, having in mind their task to

guarantee the rights of the defendant in the proceedings.

Section 2: Ordering pretrial detention

Recent practice shows cases where the grounds for ordering pretrial detention are not
sufficiently elaborated and justified by the court in the decision for ordering pretrial
detention. The court needs to have objective evidence that the defendant will escape (the
person has escaped previously; there is evidence that an escape is being planned; family
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abroad; circumstances of the case, character, morality or status); will influence witnesses
or the investigation (destruction of evidence, witness intimidation, contacts with persons
involved in the case); will continue with the perpetration of the criminal offense (previous
convictions, repeated criminal offense, defendants history); and will disturb public order
(in the case of vigilantism or taking justice into one’s own hands).

The analysis of pretrial detention decisions revealed several aspects that need to be
avoided in the future, namely:

= Accepting motions for ordering pretrial detention pursuant to Article 165 para. 1
item 1'2, namely that the defendant will escape, without giving specific evidence
substantiating this claim. In many decisions reasons given to substantiate the
claim include the facts that the person is unemployed, does not own property and
has no nuclear family;

* In some decisions there are discrepancies between the enacting terms and the
justification; e.g. the enacting terms state that pretrial detention is ordered
pursuant to Article 165 para. 1 item 1, and the justification states that a witness
has not given a statement to the court and that the defendant may interfere with
the proceedings;

= Pretrial detention decisions pursuant to Article 165 para. 1 item 2'* do not contain
evidence that the defendant met or attempted to meet specific witnesses or
attempted to destroy evidence before pretrial detention is ordered.

It is equally important to note that the analysis of pretrial detention decisions also showed
positive examples of practice in relation to ordering pretrial detention, such as:

= The court found that one of the grounds the prosecution offers in support of the
motion for pretrial detention is unfounded because the prosecution did not offer
relevant evidence and facts that show that the defendant will repeat the criminal
offense against other persons (this was a case of attempted murder sanctioned in
Article 123 para. 1 in connection with Article 19 of the Criminal Code). The court
separated the grounds for pretrial detention, for which evidence was presented,
before ordering pretrial detention;

= Decisions contain the phrase that pretrial detention is the most appropriate
measure for securing the presence of the defendant during the proceedings in the
specific case, and that, at the time when the court decided on the motion, it was
determined, on the basis of submitted evidence that there is no possibility to order
a more lenient measure pursuant to Article 167 para. 2 item 3 CPC;

12 Article 165 paragraph 1 item 1 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012:

“[...] (1) If there is grounded suspicion that a certain person has committed a criminal offense and detention is necessary for
unimpeded conducting of the criminal proceedings, pretrial detention may be ordered for that person if:

he/she is in hiding, his/her identity cannot be determined or if there are other circumstances pointing to a flight risk;[...]

13 Article 165 paragraph 1 item 2 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012:

“[...] (2) there is a founded fear that he/she shall hide, forger or destroy the leads of the criminal offense or if special
circumstances point to the possibility that he/she shall interfere with the criminal proceedings by influencing witnesses,
accomplices or abettors;]...]”
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Figure 2 below shows a positive example of a justification to a pretrial detention decision.
The justification states the circumstances in relation to each of the stated grounds for
ordering pretrial detention, with the court providing arguments for the fear that the person
may escape (frequent travel abroad, contacts abroad), and the circumstances that point to
the fact that the defendant may influence witnesses and interfere with the proceedings in
general (the defendants is employed in a position that allows him to repeat the criminal
offense, he is hierarchically superior to some of the accomplices and witnesses etc.).

The example below clearly shows that the defense was not informed in a timely manner of
the proposed grounds for pretrial detention, which prevented the defense from collecting
and submitting evidence that would substantiate the statement given by the defendant. The
lack of such evidence does not allow the court to take into consideration the statements of
the defense when deciding.

Had the court been able to take into consideration evidence on the defendant’s poor health
and the fact that he cares for his ill mother, it is possible that house arrest would have been
ordered instead of pretrial detention.

Rationale

The Basic Public Prosecutor’s Office for Prosecuting Organized Crime and Corruption submitted
to the judge of the previous procedure a motion for ordering pretrial detention of the defendant
/censored/, due to the existence of the grounds for pretrial detention laid down in Art. 165 para.
1 no. 1 and 2 of CPC. The following documents were enclosed: order to conduct investigation
/censored/ dated /censored/, and also the criminal complaint no. /censored/ dated /censored/
filed by the MoIA of RM, CPS OSOSK SFK — Unit for Money Laundering and Financial
Investigations, a decision for assignment to a position issued by the Mayor of the municipality /
censored/, which substantiate the grounded suspicion that the defendant perpetrated the criminal
offense he is being charged with.

The motion states that there are circumstances pointing to a flight risk, namely the type and
severity of the criminal offenses, and the prescribed sentence; it is believed that the defendant
may therefore escape or hide, with the aim of impeding the criminal proceedings and avoid
facing criminal liability, and may avoid receiving summons and other documents during the
proceedings, with the aim of deferring the proceedings. The flight risk is also substantiated by
the defendant’s trips abroad, substantiated by evidence of border crossings, which means that he
has contacts abroad, where he may

Figure 2, page 1
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escape and hide. The motion also states that there is grounded fear that he would interfere with
the proceedings, having in mind that he knows the accomplices and witnesses to the criminal
offense, he contacted them while perpetrating the criminal offenses, and was hierarchically
superior to some of them, as well as the fact that he has access to written material evidence in
the legal entity, where he works. It is requested that pretrial detention be ordered pursuant to Art.
165 para. 1 no. 1 and 2 of CPC.

Regarding the submitted motion for ordering pretrial detention, the judge of the previous
procedure questioned the parties to the proceedings and the defense counsel; the defendant stated
that there is no need for this measure for securing his presence during the procedure, and that,
although it is true that he has traveled to Turkey in the past two months, the aim of this trip
was related to his daughter’s enrollment in a university in Istanbul. He explained that he had
no reason to escape, and that he still held the same position, namely head of unit for communal
works, traffic and streets, and that, if he had wanted to interfere with the investigation, he had had
the opportunity to destroy material evidence or influence witnesses before that moment. He also
stated that he was still head of unit, and was authorized by the mayor to sign all interim and final
reports of works, as well as all contracts. He explained that his health has deteriorated. Namely,
he had been subjected to three surgeries in the month of June 2014, the consequences of which
were still present, that he was still under increased medical supervision, had open wounds, and
received antibiotics and treatment for high blood pressure, high cholesterol and diabetes. Due to
all these reasons, the defendant believes that pretrial detention should not be ordered.

The defense counsel stated that pretrial detention should not be ordered, and that the court should
take into consideration the fact that the defendant’s presence could be secured through other, more
lenient measures, and that the claim that the defendant may escape was unfounded, having in
mind that he had been available to law enforcement authorities in the past. He also explained that
the defendant still held his previous position, and that the court should take into consideration the
fact that he was a family man, father of three children of full age, had no previous convictions,
and that he was the only income earner in the family; he also explained that the defendant lived
in the same household with his mother, who had severe health problems, namely Alzheimer’s
disease, and that the defendant took care of her. Pretrial detention would also further deteriorate
the poor defendant’s health. He proposes that one of the precautionary measures laid down in the
CPC be ordered, such as seizing the defendant’s passport.

The public prosecutor stated that he did not withdraw his motion for pretrial detention, and added
that the fact that the defendant still had contact with material evidence, since he still held the
same position, was also corroborated in the defendant’s statement, and that the defendant still
had the authority to sign the same type of documents.

After questioning the parties and the defense counsel, the judge of the previous procedure found
that:

The motion for ordering pretrial detention was justified.

Namely, in this specific case, the judge of the previous procedure believes that the grounds for
pretrial detention laid down in Art 165 para. 1 no. 1 and 2 of CPC exist, i.e. that there is danger
that the defendant might escape if released before the trial, as well as grounded fear that he will
hide, falsify or destroy the traces of the criminal offense, or will hinder the investigation by
influencing witnesses, expert witnesses, accomplices or abettors.

Figure 2, page 2
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When deciding, the court took into account the type and character of the criminal offense, the
manner of perpetration, as well as the prescribed sanction for the crime, which, in this case,
substantiate that there is real danger that the defendant, if released before the trial, may escape
in order to avoid criminal liability, thus become unavailable, and hinder the proceedings. This
danger is also substantiated by his frequent travel abroad, which was supported with evidence
for his travel abroad from the MolA of RM. His travel abroad meant that he had contacts with
persons abroad, where he might hide and find refuge.

Taking into consideration the fact that the order to conduct investigation has just been issued,
and that, during this investigation, multiple investigative actions need to be taken, and several
witnesses need to be questioned, the fear is justified that the defendant, if released before the trial,
may hinder the investigation by influencing witnesses and other persons that may be identified
as witnesses or accomplices during the procedure. The fact that the defendant knows the
accomplices and witnesses make the fear real that he, if released before the trial, may influence
those persons. In this particular case there is also real danger that the traces of the crime may be
destroyed, having in mind that the defendant still holds the same position as head of unit, where
he has access to material evidence.

Due to all of the facts above, the judge of the previous procedure believes that this measure is
the most appropriate one in this specific case to secure the defendant’s presence during the whole
procedure, and that, at this time, there is no option of ordering a more lenient measure. The court
took into consideration the defendant’s deteriorated health. However, the court believes that he
will receive proper medical care in the prison, and that he can be taken to examinations by
specialists outside the prison as needed.

Acting ex officio, and pursuant to Art. 162 para. 1 of CPC, the judge of the previous procedure
decided that the defendant was deprived of his liberty lawfully, as evidenced by the official report
of the arrest issued by MolA of RM dated /censored/.

Based on the aforementioned elaborations, the court decided as stated in the enacting terms of
this decision.

BASIC COURT SKOPJE 1 SKOPJE, dated /censored/

Judge of the previous procedure
/censored/

Instruction on legal remedies: Appeal is allowed against the Decision referred to in paragraph
1 of the enacting terms within 24hours after receiving it; the appeal shall be lodged with the
Council referred to in Art. 25 para. 5 of the CPC through the judge of the previous procedure.

THE APPEAL SHALL NOT DELAY THE EXECUTION OF THE DECISION

Appeal is allowed against the Decision referred to in paragraph 2 of the enacting terms within 48
hours after receiving it; the appeal shall be lodged with the Council referred to in Art. 25 para. 5
of the CPC through the judge of the previous procedure.

Delivered to: - the defendant, the BPPO for Organized Crime and Corruption, the defense
counsel, the prison Skopje

Figure 2, page 3
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Conclusion:

When proposing pretrial detention, the prosecution must secure and provide
evidence that substantiate the grounded suspicion and the grounds, on which
pretrial detention is proposed, and not rely solely on documents submitted by
the police.

Section 3: Extending pretrial detention

Analysis of decisions on extending pretrial detention shows a practice, in which the defense
is completely left out of the picture. The defense does not receive the motion for extending
pretrial detention and cannot present any facts or evidence against the justification for an
extension of pretrial detention. The defense finds out about the fact that pretrial detention
has been extended from the decision for extending, finds itself facing a resolved matter,
and is only left with post factum lodging an appeal and using the appeal procedure to
present any facts or evidence that it was not able to present when the motion for extending
pretrial detention was decided on. According to jurisprudence of the ECHR in Strasbourg,
this practice contradicts the principle of equality of arms.

One of the deficiencies in regards to the extension of pretrial detention is that the practice
shows that not infrequently decisions for extending pretrial detention issued by the courts’
trial chambers do not contain sufficient elaborations of the justification and duration
of pretrial detention and the grounds for extending pretrial detention connected to the
seriousness of the crime and the possible prison sentence seem to be repeated only as set
phrases.

Survey questionnaires'* filled-in by public prosecutors from different prosecution offices
clearly show that courts continue to order pretrial detention without the proper critical
revision, since none of the surveyed prosecutors'® reported a case of a court rejecting a
motion for ordering pretrial detention as unfounded.

Conclusion:

A motion for extending pretrial detention must meet the same standards required
from a motion for ordering pretrial detention from the aspect of elaboration
and justification with arguments, which would remove the impression that,
once ordered, pretrial detention is extended by inertia until the main hearing
has been concluded.

14 See Annex 4.
15 A total of 31 filled-in questionnaires were collected in the period May-June 2014.
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Section 4: General elaborations on the suspension of measures

for securing presence and suspension of pretrial detention

It must be noted that the provision of Article 144 paragraph 3 CPC, governing that
measures for securing presence shall be terminated ex officio when the legal requirements
for rendering the measures cease to exist, or shall be replaced with another, more lenient
measure, when the circumstances to do so arise, does not refer to the investigation and
the phase of assessing the indictment. Having in mind the fact that the court has no
insight in the case file and the actions taken by the parties, it may only act on the basis of
substantiated motions from the parties.

A problem that arises in practice is the issue of how the judge could decide ex officio, when
the procedure is led by the public prosecutor, who is not obliged to inform the judge of the
previous procedure of his course of action. This is due to the fact that the competencies in
the pretrial procedure and in the phase of assessment of the indictment have been changed,
so that it appears that an amendment of the CPC is required that would specifically govern
that during the investigation and in the phase of assessment of the indictment, measures
for securing presence are terminated on the basis of a justified motion of the parties,
accompanied by evidence that substantiate the motion to the court, and during the
main hearing a decision to this effect is made by the court ex officio. This is the intended
purpose of the provision in Article 164 paragraph 4, which states that during the whole
procedure, pretrial detention shall be terminated as soon as the legal circumstances for
rendering the measures cease to exist.

Dilemmas were raised in practice on what the judge of the previous procedure or the
court’s trial chamber should do in cases where the prosecution does not submit a motion
for extending pretrial detention, and the person is in pretrial detention. In such cases, the
court must terminate the pretrial detention ex officio (Article 173 paragraph 1). However,
during the investigation the case file is in possession of the prosecution, and the court has
no insight into the course of the procedure, which actions are being taken, and whether
the investigation is nearing completion, which makes acting ex officio significantly more
difficult.

Suspension of pretrial detention is within the sole competence of the court, which may pose
practical problems, having in mind the new concept of a procedure, where the emphasis
is on the pro-active role of the parties to initiate and undertake actions and exercise their
roles in the process. It is not acceptable to exclude the option of pretrial detention being
terminated on the basis of a motion by the parties.

Especially serious problems in practice are caused by the provision of Article 173
paragraph 3, which governs that an appeal against a decision for terminating pretrial
detention temporarily suspends that decision. This provision is in violation of Articles 5
and 6 ECHR having in mind the fact that if a person, whose pretrial detention has been
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terminated, remains deprived or his/her liberty, this is grounds for declaring the detention
unfounded and unlawful. Therefore, we propose the following recommendation:
Recommendation 2:
Amendments are required to Article 144 paragraph 3 and Article 146 paragraph

3 CPC, in order to include the possibility for the parties to request the court to
decide on the issues, instead of the obligation for the court to decide ex officio.

Amendments are required to paragraphs 1 and 3 of Article 173 CPC - Suspension

of pretrial detention, namely:

Regarding paragraph 1 - suspension of pretrial detention should be possible
upon request by the parties, and not only ex officio.

Regarding paragraph 3 - urgent correction is needed, so that an appeal
would not suspend the effect of a decision for terminating pretrial detention.

As a positive practice, we can point here to a case, where pretrial detention was terminated
before the end of the period of 30 days ordered pursuant to Article 165 paragraph 1 item
2, in line with Article 6 CPC, which governs that pretrial detention must be limited to
the shortest required duration. In this case, the public prosecutor submitted a motion
for terminating pretrial detention to the judge of the previous procedure, who issued a
decision for terminating pretrial detention, since there was no longer justification for the
grounds, on which pretrial detention was ordered, namely a statement was given by the
witness, who the defendant could have influenced.

Section 5: Rationale of a pretrial detention decision

Scarce and incomplete rationales of decisions for ordering or extending pretrial detention
that do not state all facts and evidence substantiating the grounded suspicion that the
defendant perpetrated the criminal offense, for which pretrial detention is requested,
create serious difficulties for the defense.

The defense neither gets the prosecution’s motion, nor can it conclude on the basis of the
rationale of the decision what is the evidence submitted by the prosecution, on the basis
of which the court based its conclusion that there is grounded suspicion that the defendant
perpetrated the criminal offense, for which pretrial detention was ordered. This is the case
although the court is obliged to do so pursuant to Article 167 paragraph 2 item 1 CPC'®.

16 See footnote 11
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Concerns are raised by cases in practice, where pretrial detention is ordered on the
defendant pursuant to Article 470 paragraph 1 item 1 and 2 CPC', and the rationale
states that the person will escape due to the fact that he has neither formed his own
nuclear family, nor is he employed, without the court taking into consideration that the
defendant is a 19-year-old high school graduate, and that it is not usual for a person of
this age to have founded his own nuclear family or to be employed. Instead of taking the
aforementioned circumstances as a reason that makes pretrial detention unnecessary, the
court acted according to a set pattern, and ordered pretrial detention without examining
the grounds for such detention in-depth.

It would be very helpful for the defense to have insight in the order to conduct an
investigation (except in summary proceedings) and in the motion for ordering pretrial
detention, which specifically state the actions the defendant is being charged with, as well
as the facts and evidence that substantiate the motion for ordering pretrial detention. In
the absence of this practice, the defense is not able to secure solid arguments that dispute
the grounds for pretrial detention, nor can it provide substantiated arguments for another,
more lenient measure that would achieve the goal of securing the defendants presence and
the unimpeded course of the proceedings.

The analysis shows that, when deciding on ordering pretrial detention, courts do not
consistently comply with the provision of Article 167 paragraph 2 item 3 that requires the
court to explain why it selected the most severe measure for securing presence, and did
not opt for other measures that would meet the objective, without deprivation of liberty.
This practice defeats the purpose and effect of this provision which, together with other
provisions, aims to reduce the number of unjustified pretrial detentions, to ensure that
every instance of pretrial detention is substantiated with appropriate arguments, and to
promote a wider use of more lenient measures, including house arrest and bail, which
are more favorable for defendants. This inconsistent practice leaves room for doubt on
whether sufficient evidence is presented to the judge of the previous procedure with the
order to conduct an investigation and the motion for pretrial detention or if decisions are
made by inertia and under the pressure of the constitutional 24 hour deadline between the
defendant being deprived of liberty and his hearing by the court.

If the motion is accepted, the judge orders pretrial detention and is obliged to specify
the duration of the measure, the grounds for pretrial detention, and the place where it
will be served. In the decision for ordering pretrial detention the judge must justify the
grounds for detention, and to elaborate why another measure for securing presence was
not ordered instead of pretrial detention.

17 Article 470 paragraph 1 no. 2 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012:

“(1) Pretrial detention may be ordered against a person when there is grounded suspicion that the person perpetrated a
criminal offense, if:

1) he/she is in hiding, his/her identity cannot be determined or if there are other circumstances pointing to a flight risk; and
2) if the offense involved is against the public order and morality, and if special circumstances support the concern that the
defendant will repeat the offense, or perpetrate the offense he threatens to commit”
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One mustn’t dismiss the public’s perception that pretrial detention is ordered very often,
without sufficient argumentation and solid grounds for ordering detention, and that courts
do not seem to critically review prosecution’s motions (by some estimates, approx. 90%
of prosecution motions for pretrial detention are accepted by courts)'s.

If the judge dismisses the motion, pursuant to Article 144 paragraph 2! the court rejects
the motion for pretrial detention, but may order another measure for securing presence,
which is more lenient than pretrial detention. By making this decision, the court fulfills its
role as laid down in CPC to make sure that a stricter measure for securing presence is not
applied, if the same aim can be achieved with a more lenient measure. At the same time,
the court mustn’t lose sight of the provision?® in the CPC governing that, in a decision for
ordering pretrial detention, a judge must elaborate the reasons why the goal pursued with
pretrial detention cannot be achieved through another measure for securing presence.

The practice shows a series of negative tendencies in the actions of the court regarding the
rationales of decisions for pretrial detention. Namely:

= New provisions of CPC 2010 governing the content of decisions for pretrial
detention are contained in Article 167 paragraph 2 items 1, 2 and 3. The review of
decisions carried out by the authors for the purposes of this Analysis showed that
there are decisions with rationales that do not contain the information pursuant to
Article 167 paragraph 2 item 1 CPC, i.e. the facts and evidence that substantiate
the grounded suspicion that the defendant perpetrated the criminal offense.

In some of the Decisions, the rationale does contain the elements pursuant to
Article 167 paragraph 2, however, there is no separate argumentation of each of
the grounds for pretrial detention pursuant to Article 167 paragraph 2, item 2.

The rationales of some of the analyzed Decisions contain the actions of the
defendants, the facts and the evidence that substantiate the grounded suspicion
that the defendant perpetrated the criminal offense, and argumentation for each of
the grounds justifying pretrial detention, but not all decisions contain information
on why the court did not order another, more lenient measure, pursuant to Article
167 paragraph 2 item 3;

= Some Decisions mention the names of witnesses to be questioned, which is
against the law, having in mind that the judge of the previous procedure does
not have the obligation to elaborate on the investigative measures planned to be
undertaken by the public prosecutor.

18 See footnote 2 above.

1 Article 144 paragraph 2 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012:

“[...] (2) When deciding which of the above-mentioned measures shall be taken, the competent body shall adhere to the
terms determined for the application of certain measures, taking into account not to apply a more severe measure if the same
purpose may be achieved with a more lenient one. The Court may render more than one measure from Paragraph (1) of this
Article in respect of the defendant, except for when rendering the measure pretrial detention]...]”

2 See Article 167 paragraph 2 no. 3 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012.
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In most of the analyzed Decisions the motion for ordering pretrial detention

pursuant to Article 165 paragraph 1 item 1 is accepted, due to the fear that the

defendant may escape, without evidence being submitted to substantiate the claim;

almost all decisions state as a reason the fact that the defendant is unemployed,

does not own property and has not founded his/her own nuclear family.

The most frequent grounds for pretrial detention in analyzed Decisions are item
2 and 3 of Article 165 paragraph 1, namely that the defendant will influence
witnesses and repeat the criminal offense, with the prosecution submitting as
evidence the names of witnesses that have not been questioned, as well as the
defendant’s previous convictions for similar crimes and the fact that the defendant
is not willing to confess to the crime.

In most analyzed Decisions and motions for pretrial detention, when substantiating
the justification of pretrial detention, the prosecution only lists the evidence (e.g.
records from border crossings on entries to and exits from the country, official
records and documents from the MolA on the use of force etc.) that a person will
escape, will interfere with the investigation by influencing witnesses (e.g. lists of
calls from the defendants phone, threats reported by witnesses etc.) or repeat the
criminal offense;

The problematic practice of issuing collective pretrial detention orders for multiple
defendants continues, without an individual approach to each of the persons, with
assessment of the subjective circumstances, but with summarized and generalized
justification of the measure for all defendants.

A large number of the analyzed Decisions contain no information on the
defendant’s and his defense counsel’s statements in relation to the requested
measure for securing the defendant’s presence during the criminal proceedings.
The only information contained is the motion submitted by the prosecution to the
judge of the previous procedure. A pretrial detention decision must contain all
evidence provided by the defense and the court’s assessment of their admissibility;

Decisions need to mention the place where pretrial detention will be served, as
laid down in Article 167 paragraph 2 item 7, which governs that the enacting
terms of the pretrial detention decision must contain, inter alia, the name of the
institution where the person will be detained.

The rationale to the decision for ordering pretrial detention should start with the
motion for pretrial detention, and not with the order to conduct an investigation,

which is only the legal prerequisite for the motion for ordering pretrial detention;

Having in mind the fact that in the pretrial detention decision the court only decides
on the justification of the measure, there is no need for the court to mention, assess

002500



APPLICATION OF PRETRIAL DETENTION
PURSUANT TO THE CRIMINAL PROCEDURE CODE OF 2010

or comment statements given by persons to the public prosecutor in the rationale
to the decision. This is due to the fact that the court does not decide on the course
of the criminal proceedings, but only on the motion for pretrial detention;

Taking into consideration the elaborations above, the legislator should consider
amendments to certain provisions of the CPC in relation to this Section 5.

Recommendation 3:
Amendments to the following articles of CPC 2010:

D Article 169 - Serving the pretrial detention decision and right to appeal
- paragraphs 3 and 5, namely:

Regarding paragraph 3 - In order to guarantee the adversarial nature of
proceedings, including the appeal procedure, paragraph 3 should contain
an obligation for the appeal to be submitted also to the other party to
the proceeding, with the aim of guaranteeing the equality of arms in the
procedure for ordering pretrial detention.

Regarding paragraph 5 - An obligation of the court should be included to
notify the public prosecutor and the defense of the trial chamber session,
and they should be given an opportunity to verbally elaborate their proposal
at the session. Off course, the provision that their failure to appear does
not prevent the session from being held should remain.

Also, the public prosecutor’s motion for extending pretrial detention
should be submitted to the defense, before the court decides on it.

» Article 422 - Session of the trail chamber

The provision of Article 422 paragraph 1 should be amended to govern that,
in cases where the defendant is in pretrial detention or is serving a prison
sentence, his presence at the session of the trail chamber of the court of second
instance shall be mandatory. In this manner, the defendant’s presence will not
depend on the assessment of the trail chamber’s chairperson or the chamber.
The existing provision contradicts the principle of equality of arms, which
will be secured only if both parties are invited to attend or at least to submit
their arguments in writing.

At the same time, it should be mandatory for a request or proposal by one of the
parties to be submitted to the other party, so that it may be informed and given
the opportunity to respond. In this manner, both parties would be prepared to
successfully and effectively take part in the chamber’s session.
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» Decision of the court of second instance on an appeal to a pretrial
detention decision in a public session

The practice of the trial chamber of the court of appeals to decide in closed
sessions, without the attendance of the defense and without obligation to submit
the appeal to the opposing party to the proceedings, has been assessed to be
in violation of the guarantees of Article 6 of ECHR (see ECtHR case, Mitreski vs.

the former Yugoslav Republic of Macedonia).

There is an obvious need to include in the CPC public sessions of the trial
chamber of the court of second instance deciding on an appeal against a pretrial
detention decision or another measure for securing presence, after the appeal
has previously been submitted to the opposing party to the proceedings.

ks

Conclusions:
» Justified grounds for pretrial detention

In their decisions for ordering or extending pretrial detention, courts need to
state the specific facts that substantiate the grounds for ordering or extending
pretrial detention. In its case of Vasilkoski and others vs. the former Yugoslav
Republic of Macedonia, the ECtHR assesses that domestic courts did not
refer to specific facts, but, taking into consideration only the seriousness of
the crime and the prescribed prison sentence, extended pretrial detention on
grounds that, although relevant, were assessed as insufficient;

» Collective decisions for ordering or extending pretrial detention

The practice of ordering or extending the pretrial detention of multiple
defendants with one decision (so-called collective pretrial detention decisions)
has been found by the ECtHR to be incompatible with Article 5 paragraph
3 ECHR. These decisions lack case-by-case assessment of the grounds for
detention in respect of each individual member of the group (see Vasilkoski and
others vs. the former Yugoslav Republic of Macedonia);
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Section 6: Detention in cases when defendant is unavailable

The question is raised on how to proceed when the defendant is unavailable and cannot
be heard, and whether the judge should decide on the motion in such cases. The practice
requires that the judge should render a decision on the pretrial detention motion in such
cases.

A pretrial detention order against a defendant who is unavailable is required, because
practical problems arise when a person, against whom an (international or national) arrest
warrant has been issued is found in the country or extradited from abroad, and there is
no determined place of destination, where the police inspectors charged with finding or
escorting the person from abroad should bring the person. This action is connected to
detentions pending extradition, having in mind the fact that the requested state can only
extradite a defendant kept in custody if the letter rogatory contains, in addition to the other
required documentation, a pretrial detention order.

Conclusion:
A pretrial detention order is a prerequisite for an arrest warrant to be issued.

After the person is made available to law enforcement authorities, he/she is
heard by a judge of the previous procedure.

Section 7: Appearance in front of a judge upon a

pretrial detention request

The act of ordering pretrial detention is connected to the effective defense, i.e. the pretrial
detention procedure must meet the standards for fair proceedings. This can be guaranteed
only if the defense is familiarized with the pretrial detention motion and the evidence
substantiating the motion. The defense must be allowed to contest the prosecution’s
evidence and have enough time to prepare, before the person deprived of liberty appears
before the judge of the previous procedure. In practice, courts order pretrial detention only
on the basis of a written and justified motion from the prosecution. The defense usually does
not receive the prosecution’s motion in advance, which would allow the defense counsel to
present to the judge of the previous procedure any facts that contest the pretrial detention
motion and to thus provide an effective defense. It is clear that the court will only be able
to make a correct and substantiated decision on whether for ordering pretrial detention if
it can take into account the defense’s arguments.

One of the problems faced by defense counsels since implementation of CPC 2010 is the
fact that, when appearing before a judge of the previous procedure in connection with a
pretrial detention motion, the defense counsel is not given insight into the documentation,
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so that the defense could familiarize itself with the motion for ordering a measure for
securing presence, but also with the criminal actions the defendant is being charged with,
for which there are substantiating facts and evidence. Due to this situation, there are
cases where the defendant is asked by the judge of the previous procedure whether he/she
“wants pretrial detention” or the court uses the phrase, “the defendant appeared before
court today because there is a motion for ordering pretrial detention”. In this situation the
defense counsel and the defendant, in relation to whom the prosecution requires pretrial
detention, are in a very unfavorable position, since they do not know how to respond and
how to contest the arguments in favor of pretrial detention, which are not known to them,
which facts to present in favor of the claim that pretrial detention is not necessary etc.

In practice, the judge of the previous procedure informs the defendant of the legal
qualification of the criminal offense he/she is being charged with, and of the grounds for
pretrial detention, without informing the defendant on the actions that he/she undertook.
A more just approach would be to inform the defense of the facts at the disposal of the
judge of the previous procedure in a timelier manner (having in mind the deadline for
decision after the defendant has been deprived of liberty). That information would need
to be submitted by the prosecution, together with the pretrial detention motion and the
rationale. In this manner, the defense counsel would be able to offer a defense that is of
higher quality and in line with his expertise, but also professional and, above all, effective.
Unfortunately, the practice shows that the defense remains uninformed of the arguments
justifying the grounds for pretrial detention and unable to protect the client’s interest.

This aspect becomes even more important if one takes into consideration the options
provided by CPC 2010 for the defense to mount its own investigation and to collect
evidence in favor of its case, in order to provide a more effective defense.

Conclusion:

The defense needs to be given opportunity to appear before the judge of the
previous procedure prepared, when the judge decides on the pretrial detention
request, which would mean that the defense needs to have insight in the
prosecution’s request and its evidence before the hearing, which would allow
it to assess which of the evidence at its disposal would speak in favor of its
case and should be presented at the hearing.

Section 8: Double appearance before a judge of the previous procedure

In cases, where short-term pretrial detention of the person deprived of liberty is requested,
the person is brought before a judge of the previous procedure, in order for the judge to
decide on the motion. The person held in short-term pretrial detention is brought before
a judge of the previous procedure again, if the public prosecutor submits a motion for
pretrial detention.
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Section 9: Presence of the defense counsel when a judge

of the previous procedure decides on pretrial detention

Dilemmas were raised regarding the issue of when a defense counsel must be assigned
to a person deprived of liberty, and whether the person can be heard during the pretrial
detention hearing without the presence of a defense counsel. There are two situations in
this regard:

* non-compulsory defense - when defense is not compulsory and the person
deprived of liberty, after being informed of his/her right to a defense counsel,”
states that he/she does not want to have a defense counsel present, the judge of the
previous procedure must hear the person without delay and without the presence
of a defense counsel.*

= compulsory defense - when defense is compulsory (the defendant is mute, deaf,
blind or unable to independently mount an effective defense, or if the defendant
is charged with a crime, for which the law prescribes a lifetime prison sentence),
the person deprived of liberty must have a defense counsel present, starting with
the first questioning by the public prosecutor (the judicial police may not question
a defendant)®, and the person must be informed of this right immediately after
being deprived of liberty,* before the first questioning® or before the pretrial
detention hearing?®. The person deprived of liberty may be brought before a judge
of the previous procedure immediately after being deprived of liberty or within
6 hours of being deprived of liberty?’, or may be detained for more than 6 but a
maximum of 24 hours?,

In cases where defense is compulsory, and the person deprived of liberty has
not selected a defense counsel, one is assigned to the person ex officio in the
manner laid down in the CPC.? In the context of the elaborations above, and
in connection with Article 168 CPC, if the person deprived of liberty states that
he/she does not want a defense counsel, and defense is compulsory, a defense
counsel is assigned ex officio without delay, after which the judge of the previous
procedure questions the person in the presence of the defense counsel.

2! See Article 71 paragraph 2 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012

22 See Article 168 paragraph 2 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012

2 See Article 279 paragraph 7 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012

2 See Article 69 paragraph 2 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012

2 See Article 71 paragraph 2 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012

2 See Article 168 paragraph 1 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012

27 See Article 158 paragraph 3 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012

2 See Article 159 and Article 161 paragraph 3 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010,
100/2012

» See Article 74 paragraph 6 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012
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However, if the person deprived of liberty states that he/she does want a defense
counsel, and defense is compulsory, and the person does not select an defense
counsel within 12 hours of being informed of his/her right, a defense counsel is
assigned ex officio, after which the judge of the previous procedure questions the
person in the presence of the defense counsel. This deadline means that the judge
of the previous procedure will delay his questioning until the period of 12 hours
has passed, after which a defense counsel is assigned ex officio, and the judge of
the previous procedure questions the person deprived of liberty in the presence of
the defense counsel.

The period of 12 hours creates a lot of difficulties in practice and should be abandoned.

Recommendation 4:

Amendments are needed to Article 158 paragraph 3 CPC, in order to prescribe
the direct contact between the police and the public prosecutor, instead of the
direct appearance before the judge of the previous procedure.

The option should be considered of adding additional grounds for compulsory
defense in Article 74 paragraph 2 CPC for cases where defendants are brought

before a judge of the previous procedure within the meaning of Article 168.
This would suspend the option foreseen in Article 168 paragraph 2 of a person
deprived of liberty being questioned without the presence of a defense counsel.
The role of the defense counsel during the hearing before the judge of the
previous procedure is considered to be especially significant.

Amendments should be made to Article 168 paragraph 3 - Appearance before
a judge and assigning a defense counsel; namely, the period of 12 hours should
be removed, since it creates problems in practice.

Conclusions:

The defense needs to be given opportunity to appear before the judge of the
previous procedure prepared, when the judge decides on the pretrial detention
request, which would mean that the defense needs to have insight in the
prosecution’s request and its evidence before the hearing, which would allow
it to assess which of the evidence at its disposal would speak in favor of its
case and should be presented;

In cases where short-term detention of a person deprived of liberty has been

ordered, and pretrial detention is requested later, the person is brought before
a judge of the previous procedure twice.
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Section 10: Pretrial detention in case of plea bargaining

Pretrial detention is not subject to bargaining. In the case of a verdict on the basis of a
plea bargain involving an effective prison sentence, and where the defendant is already
in pretrial detention, at the moment when the verdict is rendered the pretrial detention
needs to be extended until the beginning of the prison sentence®. In practice, the judge of
the previous procedure receives the plea bargain, holds the hearing where the bargain is
assessed and, if the plea bargain is accepted in its entirety, renders the verdict, submits the
written verdict to the parties, and the verdict may then be enforced; the described process
presents the full and consistent compliance with the CPC.

Problems arise in practice because the provisions governing plea bargaining do not
prescribe who decides on pretrial detention, and there is no explicit authorization of the
judge of the previous procedure to decide on pretrial detention. There is a practical case
where a plea bargain was signed two days before the end of the maximum legal period
of time for pretrial detention during the investigation of 90 days; however, taking into
consideration that pretrial detention is not subject to bargaining, and no decision was
rendered on it (despite the fact that, even though the verdict is based on plea bargaining,
it must contain all mandatory elements of a verdict, including a decision on pretrial
detention!) the period of 90 days was allowed to end, and the persons were sent to serve
the prison sentence ordered in the verdict on the basis of the draft-agreement.

The authorization of the judge of the previous procedure to render a guilty verdict on the
basis of an accepted plea bargain comprises the authorization to apply all provisions of
CPC referring to a guilty verdict ordering an effective prison sentence, including Article
174 CPC.

Where circumstances allow, the rendering of a verdict on the basis of a plea bargain
involving an effective prison sentence should be accompanied without delay by the
drafting of an order to send the defendant to serve the prison sentence, which should then
be served to the defendant.

The procedure for sending convicted persons to serve their sentence is urgent, and the
person competent to undertake all actions required in order to enforce the prison sentence
is the judge for enforcement of criminal sanctions competent for the convicted person’s
place of residence.’’ The judge for enforcement of criminal sanctions must undertake all
actions necessary in order to enforce the prison sentence immediately after receiving an
enforceable decision, and no later than eight days of receipt.*

30 See Article 174 paragraph 5 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012

31 See Article 83 of the Law on Enforcement of Sanctions, Official Gazette of RM no. 2/2006, 57/2010, 170/2013, 43/2014
and 166/2014.

32 See Article 85 of the Law on Enforcement of Sanctions, Official Gazette of RM no. 2/2006, 57/2010, 170/2013, 43/2014
and 166/2014.
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Recommendation 5:

The authority of the judge of the previous procedure should be amended, so
that, when rendering a verdict on the basis of a plea bargain, he/she may also

decide on issues related to pretrial detention.

Provisions on rendering verdicts on the basis of plea bargaining should
explicitly state that in cases, where such a verdict is rendered, the court must
concurrently decide on the pretrial detention.

Conclusion:

Where a guilty verdict is rendered involving an effective prison sentence on
the basis of an accepted plea bargain, regardless of whether this decision is
made by a judge of the previous procedure, a trial chamber for assessing the
indictment or an individual judge, and where the defendant is already in pretrial
detention, a decision must also be made on the pretrial detention - it must either
be extended until the person starts serving the prison sentence or be terminated.

Section 11: Assessing lawfulness

» Lawfulness of the deprivation of a person of liberty by a judge of the
previous procedure

In the decision for ordering pretrial detention the judge of the previous procedure is
obliged to decide on the lawfulness of the deprivation of liberty*, because the duration of
any deprivation of liberty is counted towards the duration of pretrial detention. A person
may be deprived of liberty for a maximum of six hours, after which, if the person is not
released, he/she must be brought to an admission officer, who decides on whether the
person will be detained. The deprivation of liberty and the detention by an admission
officer may not be longer than 24 hours, before the person is brought to a judge of the
previous procedure. This appearance before a judge of the previous procedure is necessary
because he/she assesses the lawfulness of the deprivation of liberty and the detention.
When deciding on the lawfulness, the judge must take into consideration the submitted
evidence and the official report of the arrest or the decision of the admission officer to
detain the person. The report and the decision contain information related to the person’s
arrest, the time of arrest, and whether the person was informed of his/her rights.**

33 See Article 69 paragraph 4 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012
3 See Articles 158-160 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012
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» Lawfulness of the deprivation of liberty in cases where short-term
detention is ordered first, and then followed by an order for pretrial
detention

Regarding the issue of when a judge should assess the lawfulness of the deprivation of
liberty that precedes short-term detention - whether when ordering short-term detention
of when ordering pretrial detention - the judge of the previous procedure is obliged to
assess the lawfulness of an arrest or detaining of a person as soon as a person, who has
been arrested or detained, is brought before him/her. The assessment of the lawfulness
does not depend on the motion for a measure for securing presence submitted by a public
prosecutor or on whether an order to conduct an investigation was issued. The court must
assess, in a separate decision, the lawfulness of the deprivation of liberty that preceded
short-term detention when deciding on whether to order short-term detention. This means
that, if after the end of the short-term detention the public prosecutor submits a motion for
pretrial detention, the judge does not have to reassess the lawfulness of the deprivation of
liberty that preceded the short-term detention.

» Lawfulness of the deprivation of liberty of a person, who was deprived of
liberty and then released

A person deprived of liberty or detained, who was not brought to a judge of the previous
procedure® may, within 30 days of his/her release, request a judge of the previous
procedure of the competent court to assess the lawfulness and to issue a decision. The
person may lodge an appeal against this decision to the council referred to in Article 25
paragraph (5) CPC within 48 hours, and the council must decide within three days.

Although not explicitly stated in the current CPC, the following amendments to CPC
should include a provision governing that the person must enclose to his request to the
judge any evidence at his/her disposal and that the judge may, before rendering a decision,
invite the person submitting the request to clarify the claims in the request, or ask the
police or other state authorities to secure evidence required for a substantiated decision
on the matter.

Although the period of implementation of the new CPC is short, one must mention the
inappropriate examples from the practice, which may establish a negative practice.

3 Pursuant to Article 162 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012
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Conclusions:

The lawfulness of the deprivation of liberty is assessed when the person deprived
of liberty is brought before a judge of the previous procedure, regardless of
the type of measure for securing presence being requested.

It is not sufficient to assess the lawfulness of the deprivation of liberty only on
the basis of a report from the MoIA, but there must also be an official report
of the person’s arrest or detaining.

Recommendation 6:
Amendments to the following articles of the 2010 CPC:
> Article 162 - Control over the lawfulness of deprivation of liberty

It is necessary to secure the orality and adversarial nature of the process of
assessing the lawfulness of the deprivation of liberty, in order to achieve
compliance with the requirements of Article 5 paragraph 4 ECHR. This will
be guaranteed by obliging the judge of the previous procedure the question the
affected person when controlling the lawfulness of the deprivation of liberty or
detaining, but also to collect other information necessary to render a decision
on the request.

There must also be a legal obligation for the police and other state authorities
to submit to the court any requested information that is necessary in order to
render a correct and justified decision on the lawfulness of the deprivation of

liberty.
» Article 290 - Judicial control over lawfulness

In order to comply with the guarantees of effective participation in and the
adversarial nature of proceedings laid down in Article 6 ECHR, the judge
assessing lawfulness must have the following two obligations:

submit the evidence received from the authorized state authorities,
in relation to the actions of which a request to assess lawfulness was
submitted, and

to invite the person, who submitted the request, to appear before the
Judge assessing lawfulness, before rendering a decision on accepting or
rejecting the request.

The aim of this provision is to ensure that the hearing on assessing lawfulness
will be held in the presence of both parties. A deadline for a decision on the
request by the judge after the hearing should be laid down in the law.
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The need to amend Article 290 of the CPC was raised due to the decision in
the case of Lazoroski v. the former Yugoslav Republic of Macedonia before
the ECtHR (see paragraph 61 etc.). In this case, the ECtHR concluded that
the decision of the investigative judge was based on written evidence from
the MolA, and that there was no proof that the evidence was submitted to the
plaintiff, or that he was invited to attend a hearing before the investigative

judge. Due to these reasons, the ECtHR concludes that the plaintiff was
prevented from effectively participating in the proceedings.

Section 12: Deprivation of liberty by the police
without a warrant

The CPC gives the judicial police the authority to deprive a person of liberty without a
court decision in exceptional cases, where both of the following conditions are met: *
a) there is reasonable suspicion that the person perpetrated a criminal offense
prosecuted ex officio, and
b) there is imminent danger.

The judicial police must immediately and no later than 6 hours after depriving the person
of liberty, bring the person before a judge of the previous procedure and inform the public
prosecutor. The judicial police must draft an official report of the event.

This provision creates problems in practical implementation due to the fact that it lacks
precision and consistency, which points to the need for amendments to it.

Recommendation 7:

In order to make the provision of Article 158 CPC more precise, the following
amendments are required:

*  Police instead of the judicial police - the authority of paragraph 3 should
be given to the police in the wider sense of the word (as defined in Article
22 paragraph 1 item 10 of the CPC), and not only to the judicial police;

Police - public prosecution office - court - the provision of paragraph 3
in inconsistent in regards to the position, role and function of the police
vis-a-vis the public prosecution office. The police cannot directly contact
the judge, without previously contacting the public prosecutor, having in
mind the fact that the public prosecutor must prove guilt and undertake all
actions and measures required to discover and investigate the incriminating
actions of the defendant, and, last but certainly not least, the fact that the
public prosecutor is the only person authorized to request a measure for
securing the presence of the person deprived of liberty. It is illogical for the
police to draft an official report, and bring the person deprived of liberty

36 See Article 158 paragraph 3 of the Criminal Procedure Code, Official Gazette of RM no. 150/2010, 100/2012
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before a judge of the previous procedure without coordination with the
public prosecutor (only informs the prosecutor and acts independently!);

Competence of the public prosecutor - after being informed by the police
that a person has been deprived of liberty, the public prosecutor must,
primarily within 6 hours, or within a longer period of time (pursuant to
Article 159 CPC, when detainment longer than 6 hours is allowed - if
detainment is required in order to determine the person’s identity, check
alibis, or information required for the proceedings against the detained
person need to be secured due to other reasons) decide on whether the
person will be brought before a judge of the previous procedure with a
motion for a measure to secure the person’s presence, or be released,;

Judge of the previous procedure - strict interpretation and application
of Article 159 paragraph 3 would result in a situation of very serious
predicament for the judge, should the police bring before him/her a person
deprived of liberty, without a request from the prosecution to order a
measure for securing the person’s presence. In this case, the judge could
only decide in regards to the lawfulness of the deprivation of liberty, but
would have to release the person deprived of liberty, since there would
be no request from the authorized prosecutor.

Conclusions:

* In cases, where the police deprives a person of liberty without a warrant,
the order, in which the competent authorities take action, namely: police
- public prosecution office - court, must be followed, with the police
being obliged to inform the public prosecutor on actions taken, since
the prosecutor in the only person authorized to request that measures
for securing presence be ordered against the person deprived of liberty;

» Itisillogical for the police to draft an official report, and bring the person
deprived of liberty before a judge of the previous procedure without
coordination with the public prosecutor.

Section 13: Pretrial detention during the evaluation of the Indictment

The CPC does not contain explicit provisions on the duration of pretrial detention during
the assessment of the bill of indictment, i.e. the general provisions on pretrial detention
apply. This means that the deadlines laid down in Article 172 CPC begin with the
submission of the bill of indictment. This is completely justified, having in mind that the
control of the bill of indictment is the first stage of the court proceedings.
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After a bill of indictment is received, together with a motion for pretrial detention, the
complete file is forwarded to the trial chamber’’. The decision of the trial chamber,
including the instruction on the right to appeal, is submitted to the parties. After the
decision becomes final, the bill of indictment, including the instruction on legal remedies,
is submitted to the defendant.

In cases where pretrial detention of a defendant is ordered during the investigation, the
public prosecutor must submit a motion for terminating or extending pretrial detention
together with the bill of indictment. If the bill of indictment does not contain such a
motion, the defendant, who is in pretrial detention, must be released immediately.

Where the judge or the chamber assessing the bill of indictment decides to reject the bill
of indictment, the pretrial detention of the defendant is terminated without delay.

Conclusion:

The trial chamber assessing the bill of indictment is not authorized to decide
on a motion for ordering pretrial detention contained in the bill of indictment;
the trial chamber decides whether pretrial detention will be ordered, extended
or terminated.

Recommendation 8:
Amendments to the following article of 2010 CPC:

» Article 172 - Duration of pretrial detention after approval of the
Indictment

The article needs to be corrected, so that it would apply not only “after
approval”, but to the whole stage of the proceedings starting “with submission”
of the Indictment. This amendment is necessary, because the duration of pretrial
detention between submission and approval of the bill of indictment is not
covered with the current provisions.

The maximum duration of pretrial detention in the phase of assessment of the
Indictment should be determined.

Section 14: Pretrial detention in summary proceedings

Having in mind the fact that in the case of summary proceedings there is no order to
conduct an investigation, the judge of the previous procedure must, on the basis of
submitted evidence, determine whether there is grounded suspicion that a criminal

37This refers to the trial chamber referred to in Article 25 paragraph 5 of the Criminal Procedure Code, Official Gazette of
RM no. 150/2010, 100/2012
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offense was perpetrated, and then decide on the motion for pretrial detention pursuant
to the provisions of the CPC. Therefore, in the case of summary proceedings, the motion
for pretrial detention submitted by the prosecution must be accompanied by all collected
evidence, so that the court could be convinced that there is grounded suspicion that a
criminal offense has been perpetrated and that the grounds for pretrial detention are
substantiated.

Pretrial detention in summary proceedings before a criminal application has been
submitted cannot last for more than 8 days; practical experiences show that this period of
time is too short and creates problems with plea bargaining, taking into consideration the
fact that the CPC lays down deadlines for the hearing to assess the proposed agreement
and deadlines for preparation of a verdict, which cannot be used in summary proceedings
due to the short duration of pretrial detention.

Before an indictment application is submitted, pretrial detention is ordered by a judge
of the previous procedure. After the submission of an indictment application, pretrial
detention is ordered by a trial judge.

The maximum duration of pretrial detention in summary proceedings is 128 days, namely:

=  § days until submission of an indictment application (Article 470 paragraph 3 of
the CPC);

= 60 days until completion of the main hearing (Article 470 paragraph 4 of the
CPC);

= 60 days from completion of the main hearing until the verdict becomes final, in
the case of a guilty verdict including an effective prison sentence (Article 481
paragraph 4 of the CPC).

The duration of pretrial detention should correlate to the expected sentence, with practical
problems arising in cases where the court of first instance orders an alternative measure or
a short effective prison sentence, which is shorter than the duration of pretrial detention.

Conclusion:

In summary proceedings, where pretrial detention is ordered by an individual
judge, the authority to extend it lies with the trial chamber.

Section 15: Other measures for securing presence

The defense must argue for alternative solutions and request more lenient measures for
securing the presence of the defendant during the criminal proceedings with the defense
counsel being prepared at all times to offer substantiated arguments regarding the defendant
personal circumstances. The defense counsel must vigilantly follow developments in
relation to the pretrial detention, and if at any time he/she determines that circumstances
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have changed and one or more of the grounds for pretrial detention are no longer valid,
he/she should immediately submit a motion for terminating the pretrial detention based
on the new circumstances to the trial chamber referred to in Article 25 paragraph 5 of the
CPC.

» Ex officio authorization of the court in regards to precautionary measures

Precautionary measures requested by the public prosecutor during the investigation are
ordered by the judge of the previous procedure, and after the bill of indictment becomes
legally binding or after submission of a criminal application until the verdict becomes
legally binding, by the competent court. This provision does not correspond to Article
146 paragraph 3 of the CPC, which governs that the court must ex officio review the need
to extend a certain measure every two months or terminate the measure before the end of
this period. Having in mind the new roles of the prosecution and the court, there should be
an obligation for precautionary measures to be reviewed every two months upon motion
from the prosecution during the pretrial procedure, with the obligation remaining that the
court must ex officio review the application of precautionary measures every two months
during the main hearing.

Conclusion:

The court has the authority to order another measure for securing presence even
if the prosecution requested pretrial detention, and the prosecution’s request
is binding for the court only in regards to the grounds for pretrial detention.

Section 16: Extradition Detention

The rights laid down in the ECHR also apply to persons, against whom an extradition or
deportation procedure is being conducted. Article 5 paragraph 1 letter (f) special attention
is given to deprivation of liberty of persons during an extradition or deportation procedure.

Several decades ago international cooperation in criminal matters was a procedure that
was used only in exceptional cases. Organized crime, new forms of transnational financial
crime, as well as the visa facilitation and liberalization have resulted in a more frequent
use of the different forms of international cooperation. The fact that our country is not an
EU member state and cannot use the benefits of the European Arrest Warrant is the reason
for application of international and domestic legislation related to extradition.

Due to the scope of international cooperation, the framework of the CPC has become
to constraining for the provisions related to international cooperation, which is why
this matter is no longer governed by the CPC, but the different forms of international
cooperation are now governed in detail by the Law on International Cooperation in
Criminal Matters.*

¥ Official Gazette of RM no. 124/2010
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Pursuant to Article 16 of the European Convention on Extradition of 1957* the competent
authorities of the requesting party*’ may request the provisional arrest of the person sought,
and decisions on the detention procedure are made pursuant to the national legislation
of the requested party.*' The Convention does not contain provisions on the maximum
duration of detention of the person, whose extradition is being requested, but lays down
two deadlines regarding the decision for terminating the detention:

e instructive (dilatory) deadline - according to which if, within a period of 18 days
after arrest, the requested party has not received the request for extradition from
the requesting party, the competent authority of the requested party may (but does
not have to) terminate the detention; and

e preclusive (resolutory) deadline - according to which the competent authority of
the requested party must terminate the detention if, within a period of 40 days
after arrest, it does not receive the extradition request from the requesting party.

The European Convention on Extradition also prescribes that the termination of detention
due to the failure of the competent authorities of the requesting party to submit the request
and the required documents within 40 days does not prejudice ordering detention again
against the person, whose detention was previously terminated, after the extradition
request and documents are received.

Having in mind these very clear provisions of the European Convention on Extradition,
it remains unclear why there is a dilemma on the part of the national practitioners on
the relation between the 40 day deadline for submitting an extradition request and the
duration of the detention of a person pending extradition pursuant to grounds, procedure
for ordering and duration laid down in the CPC.

Pursuant to the Law on International Cooperation in Criminal Matters, prerequisites for
detention on the basis of an extradition request*? is that an international arrest warrant is
issued against the person and that the requirements for detention pursuant to CPC are met.
It must be emphasized that it is sufficient for the extradition request and the detention
request to contain the collected documents that substantiate the probability that the person,
whose extradition is sought, perpetrated the criminal offense he/she is being charged with.
It is sufficient to prove reasonable suspicion or probability* as the basis for detention.
In such cases, grounded suspicion, which normally is an inevitable condition for pretrial
detention pursuant to Article 165 of the CPC, is not required.

¥ Official Gazette of RM no. 32/1999; ratified on 28.07.1999, entry into force in RM on 26.10.1999

40 “Requesting party” is the Republic of Macedonia or a foreign country, whose competent authority submitted a request
for international cooperation in criminal matters in the area of transfer of criminal proceedings, extradition, execution of
foreign criminal judgments and transfer of convicted persons - a term defined in Article 5 paragraph 1 item 4 of the Law on
International Cooperation in Criminal Matters.

4 “Requested party” is the country, whose competent authority acts upon a request for transfer of criminal proceedings,
extradition, execution of foreign criminal judgments and transfer of convicted persons - a term defined in Article 5 paragraph
1 item 5 of the Law on International Cooperation in Criminal Matters.

4 See Article 60 of the Law on International Cooperation in Criminal Matters, Official Gazette of RM no. 124/2010

4 Decision of the Supreme Court of Croatia, II Kz-305/02-3, 25.04.2002 and II Kz-355/1994-3, 24.11.1994, Prof. Davor
Krapac, PhD, Medunarodna kaznenopravna pomo¢, Narodne novine d.d., Zagreb, 2006, p. 211.
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The Law on International Cooperation in Criminal Matters allows* authorized police
officers to arrest a person, whose extradition is requested, in line with the provisions of the
CPC, on the basis of an international arrest warrant, without an issued pretrial detention
decision, if there is a danger that the person may escape or hide.

The Law also clearly prescribes® that the extradition request and the required documents
must be submitted within 40 days of the day of the order for detention pending extradition.
With the aim of making a connection with the provisions of the CPC on the total duration
of pretrial detention during the investigation, the Law on International Cooperation
in Criminal Matters lays down* that the deadline for extradition of a person, whose
extradition is requested, may not be longer than 180 of the day of his/her detention.

Regarding the procedure and the authorities competent to request, order and extend
pretrial detention, the provisions of the CPC apply. Detention pending extradition is
not foreseen as such, either in the CPC, or in the Law on International Legal Assistance
in Criminal Matters. The grounds for pretrial detention are laid down in Article 165
paragraph 1 of the CPC. Detention is ordered on the basis of a motion by the public
prosecutor, which means that it is also extended based on his motion, pursuant to CPC.
The novelty is the fact that the extradition procedure is governed by a separate law, and
pursuant to its provisions the public prosecutor is involved in the procedure from its
beginning; upon his motion, the judge of the previous procedure decides on the detention
order, and then conducts the extradition procedure and acts according to the provisions
foreseen for summary proceedings and for regular proceedings. The novelty in the Law
on International Legal Assistance is the possibility for the detained person to be extradited
in summary proceedings.

It is clear that the detention of a person pending extradition does not enjoy special status
from the aspect of the CPC, but is ordered and extended by the competent authorities
according to the procedure and within the deadlines laid down in the CPC. The only aspect
where the so-called detention pending extradition is different from pretrial detention is the
provision of the European Convention on Extradition stating when such detention must
be terminated (after 40 days of the moment of detention, if an extradition request is not
submitted together with a detention motion), unlike the grounds for terminating pretrial
detention ordered pursuant to the CPC against a person subject to criminal proceedings in
the national courts.

4 See Article 60 paragraph 3 of the Law on International Cooperation in Criminal Matters, Official Gazette of RM no.
124/2010

4 See Article 63 of the Law on International Cooperation in Criminal Matters, Official Gazette of RM no. 124/2010

4 See Article 60 paragraph 6 of the Law on International Cooperation in Criminal Matters, Official Gazette of RM no.
124/2010
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Recommendation 9:

Separate provision on detention pending extradition referencing the special
law should be inserted in Article 164 of the CPC.

Special units for international cooperation should be established in the

public prosecution office and in the courts, which, in addition to the CPC,
will also apply the Law on International Cooperation in Criminal Matters.
This will allow prosecutors and judges to specialize in this area, which is
governed, not only by the Law on International Cooperation in Criminal
Matters, but also by numerous ratified international conventions and
bilateral agreements.

There is nonuniform practice and insufficient understanding regarding cases where the rule
of speciality is not applied, the summary procedure for extradition, duration of detention
vs. deadline for submission of extradition documents etc. Attention must also be given to
cases where records of proceedings state that the defendant consents to detention pending
extradition; where the first order for detention pending extradition is for the maximum
period of 180 days or until the procedure has been finalized; where detention pending
extradition is ordered for a period of 40 days; where a decision to extradite is issued,
and then a decision on summary extradition of the same defendant is issued without the
previous decision being terminated etc.

Conclusions:
*  Detention pending extradition should be defined as a legal term;

e The 40-day deadline for submission of the extradition request must not
be connected to the duration of the detention.

e Detention must be terminated if the requesting state does not submit
the required extradition documents within 40 days of the day, on which

detention was ordered;

*  The provisions of the CPC on pretrial detention apply to the request and
the order for detention pending extradition and to its duration.
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Section 17: Other aspects of the CPC that create

dilemmas in practical application

» Detention for the purposes of determining the person’s identity

Pursuant to Article 165 paragraph 1 item 1, pretrial detention may be ordered for the
purpose of determining a person’s identity. There were dilemmas in practice regarding
the issue of how to determine the duration of this form of detention. It is correct that no
separate duration of this type of detention is laid down in the law, with the law stating
that pretrial detention will last until the person’s identity has been determined; this
means that, depending on the circumstances of the case, pretrial detention during the
investigation could be extended multiple times due to the fact that the person’s identity
cannot be determined. In such cases, the prosecution must work intensely on determining
the identity of the person in pretrial detention.

» Questioning of a person in pretrial detention by a public prosecutor

Complaints are being raised by defense counsels that there are cases where defendants
spend more than two months in pretrial detention before the first questioning by a public
prosecutor, which seems to point in the direction of inconsistent application of Article
164 of the CPC, which states that cases where defendants are in pretrial detention must be
handled with urgency. However, although the CPC clearly governs how the defendant is
questioned*’, one mustn’t forget that it is left to the discretion of the prosecutor to decide
when he/she will question the defendant, which, pursuant to Article 302 paragraph 2 of
the CPC, can be done during the investigation, and at the latest before its completion.

» Pretrial detention during the appeals procedure

The defense is not invited to public sessions of trial chambers deciding on appeal against
pretrial detention orders, despite instructions by the ECtHR to the contrary.*®

» Long duration of decision-making on substituting pretrial detention

Defense counsels face a situation where they must submit multiple appeals or motions
for substitution of pretrial detention with another measure, with the courts deciding upon
such motions for prolonged periods of time (two to three weeks), which contradicts the
principle that pretrial detention should be as short as possible.

47 See Article 205 CPC, Official Gazette of RM no. 150/2010 and 100/2012

4 See Miladinov v. the former Yugoslav Republic of Macedonia, http://hudoc.echr.coe.int/sites/eng/Pages/search.
aspx#{“fulltext”:[“Miladinov v.Macedonia”],”documentcollectionid2”:[“GRANDCHAMBER”,”CHAMBER”],”itemid”:
[<001-1425217]}
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Despite legal provisions governing that the defense counsel may communicate with his/her
client in pretrial detention freely and without supervision, in practice this communication
goes on in a room with open doors, so that the officers charged with supervising the
detained persons, although not physically present in the room, may hear (and probably
visually follow) the conversation. Cases are very rare where, upon request of the defense
counsel, someone from the prison administration charged with supervising the detained
persons allows the doors to be closed, so that the defense counsel may have uninterrupted
communication with his client.

2 FINDINGS FROM THE REVIEW OF DECISIONS

e FOR ORDERING, EXTENDING OR TERMINATING
PRETRIAL DETENTION IN THE JURISPRUDENCE
OF THE BASIC COURTS IN BITOLA, SKOPJE,
TETOVO AND SHTIP

For the needs of this Analysis, and in cooperation with the basic courts in Bitola, Skopje,
Tetovo and Shtip, the team of authors had the opportunity to review decision for ordering
pretrial detention, as well as those rejecting motions for pretrial detention in these courts,
issued in the first eight months of implementation of the CPC. When reviewing and
comparing these decisions, the team focused on the similarities, differences, and, most
importantly, on their compliance with the provisions of the new CPC.

This section of the analysis presents a summary of statistical data on pretrial detention,
good practices, as well as established weaknesses in some of the decisions, with the aim of
overcoming those weaknesses and securing consistent a uniform application of the CPC.

In the period between 1 December 2013 and 31 August 2014, a total of 166 pretrial detention
orders were issues in the Basic Court Skopje 1 Skopje, of which 7 in 2013 and 159 in 2014.
Out of the 166 decisions, 62 were in connection with cases within the scope of competence
of the Organized Crime and Corruption Unit of the Basic Court Skopje 1 Skopje. In most
decisions, the duration of pretrial detention is 30 days, with the exception of the decisions
referring to criminal offenses subject to summary proceedings. For more details on pretrial
detention orders in the Basic Court Skopje 1 in 2014, please see Annex 2.

In the Basic Court Bitola a total of 11 pretrial detention orders were issued during the
same period of time, all of them in 2014. In 9 of those decisions pretrial detention was
ordered for a period of 30 days, and in 2 the duration of pretrial detention was up to 15
days.
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In the Basic Court Tetovo a total of 9 pretrial detention orders were issued during the same
period of time, one in 2013 and 8 in 2014. Out of those 9 decisions, in 5 pretrial detentions was
ordered for a period of 15 days, and in 4 the duration of pretrial detention was up to 30 days.
In the Basic Court Shtip a total of 5 pretrial detention orders were issued during the same
period of time, one in 2013 and 4 in 2014. Out of the total of 5 decisions, in 3 house arrests
for a period of 30 days was ordered, and in 2 decisions pretrial detention was ordered, also
for a period of 30 days.

»  Examples of good practices:

»  Pretrial detention terminated before the end of the period of 30 days ordered
pursuant to Article 165 paragraph 1 item 2, in line with Article 6 of the CPC, which
governs that pretrial detention must be limited to the shortest required duration. In
this case, the public prosecutor submitted a motion for terminating pretrial detention
to the judge of the previous procedure, who issued a decision for terminating
pretrial detention, since there was no longer justification for the grounds, on which
pretrial detention was ordered, namely a statement was given by the witness, who
the defendant could have influenced;

= The public prosecutor requested pretrial detention on all three grounds pursuant to
Atrticle 165 items 1, 2 and 3. 7/e court found that one of the grounds the prosecution
offers is unfounded because the prosecution did not offer relevant evidence and
Jfacts that show that the defendant will repeat the criminal offense against other
persons (this was a case of attempted murder sanctioned in Article 123 paragraph
1 in connection with Article 19 of the Criminal Code). The court differentiated
between the grounds for pretrial detention, for which evidence was presented, and
the part of the pretrial detention order that was not justified;

» Decisions clearly state that pretrial detention is the most appropriate measure for
securing the presence of the defendant during the proceedings in the specific case,
and that, at the time when the court decided on the motion, it was determined, on
the basis of the motion and the submitted evidence /a1 there is no possibility to
order a more lenient measure pursuant to Article 167 paragraph 2 item 3 of the CPC.

»  Determined inconsistencies:

* The court does not always provide a rationale on the facts and evidence that
substantiate the grounded suspicion in relation to the perpetrated criminal offense;

= A public prosecutor only lists, but does not submit the evidence for each of the
grounds for pretrial detention;

= The defense is not able to secure and submit evidence to dispute the justification
of the pretrial detention motion in time;
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=  The court does not give an explanation why a more lenient measure than pretrial
detention was not ordered;

= Collective pretrial detention orders;
= Pretrial detention order does not specify where the person will be detained;

»  The court should base its assessment of the lawfulness of the deprivation of liberty
on the official report on the deprivation of liberty or a decision to detain the person,
and not on other documents issued by law enforcement authorities.

»  The rationale of the decision for ordering pretrial detention s/ould not start with
the order to conduct an investigation.

»  The court should not state, assess or comment in the rational to its decision
statements given by defendants to a public prosecutor.

»  The court is obliged to give rationales to the decisions for extending pretrial
detention that meet the same standards as those in the decisions for ordering
pretrial detention.

= Decisions may not contain discrepancies between the enacting terms and the
rationale;

Not an obligation, but preferable!

In their pretrial detention orders, courts should include a description of the actions taken
by the defendant, and contained in the order to conduct an investigation.

Concerns remain on whether the lack of information on the part of the defense, due to
the fact that the order to conduct an investigation is not submitted to the defense, can be
solved with the rationale to the decision on the pretrial detention motion.

3 SUMMARY OF THE VIEW EXPRESSED BY PUBLIC
e PROSECUTORS IN THE SURVEY QUESTIONNAIRES

As mentioned at the beginning of this Analysis, in addition to the decisions for ordering,
extending or terminating pretrial detention issued by the basic courts in Skopje, Bitola,
Shtip and Tetovo during the initial period of application of the new CPC, the methodology
for the Analysis also comprised a short survey of public prosecutors attending advanced
training on CPC in May and June 2014, as well as a series of conversations and consultations
with judges, prosecutors and attorneys working in the field of criminal law.
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The responses to the survey questionnaire® provided certain insight into the practice of
public prosecutors and their experiences with pretrial detention. In most public prosecution
offices, prosecutors submit the following documents together with their pretrial detention
motions:

= order to conduct an investigation (except in summary proceedings), and

» all documents relevant to the perpetrated criminal offense and to the perpetrator
that are at the disposal of the prosecutor at the moment when the motion is
submitted (report on detaining the person, report on instructing the person of their
right to an attorney, report on the questioning of the defendant, reports containing
witness statements, evidence substantiating the grounded suspicion, evidence
substantiating the grounds for pretrial detention, passport, excerpt of criminal
records, receipts for seizure of objects, identification document etc.).

An interesting observation for the analysis was the fact that not one motion for pretrial
detention was rejected by the courts as unjustified, although prosecutors state that they
often only have at their disposal the evidence that they received with the criminal charges,
that they often do not have expert reports secured by the police, that the criminal charges do
not contain sufficient material evidence, and that a problem for prosecutors is the fact that
they do not have access to criminal records, which points to the conclusion that judges
tend to accept motions for pretrial detention without sufficient evidence to substantiate
the grounded suspicion and the grounds for pretrial detention.

One must emphasize the fact, however, that there are cases where courts ordered another
measure for securing presence instead of pretrial detention, such as: house arrest, seizing
the person’s passport, or prohibiting the person to leave his/her place of residence.

One must be amazed by the opinion of some prosecutors (fortunately very few), who
believe that the court does not have the authority to order another measure for securing
presence than the one requested by the prosecutor, which is an incorrect interpretation of
Article 166 of the CPC, which, in fact, does not allow the court to order pretrial detention
on grounds other than those stated in the prosecution’s motion. Not only does the CPC not
restrict courts in ordering more lenient measures for securing presence instead of requested
pretrial detention, but there is an obligation of courts pursuant to Article 144 paragraph
2, when determining which of the measures to secure presence will be ordered, not
to order more severe measures, if the same objective can be achieved with a more
lenient measure.

Concerns are raised by the fact that cases, where the prosecution requested another
measure for securing presence, including house arrest, and the court accepted this request,
are only exceptions in practice.

4 Annex 4 to the Analysis
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There are different opinions among prosecutors on whether the public prosecutor should
give an opinion in cases, where the defense proposes bail, or whether the prosecution
should not respond to the defense’s proposal.

Prosecutors have different practical experiences regarding the average time left at their
disposal between the time when a detained person is brought to them by the police and
the end of the constitutional deadline of 24 hours, in which the person must be brought
before a judge of the previous procedure. There are many complaints that this period
of time is too short, which poses serious problems regarding the prosecution’s ability
to develop its case, collect the necessary evidence and document its motion for pretrial
detention. According to collected responses, this period of time varies between 2 and 7
hours, namely: 2 hours (Strumica and Struga), 2-4 hours (Prilep and Skopje), 3 hours
(Veles, Struga, Skopje and Tetovo), 3-4 hours (Skopje), 4 hours (Tetovo), 5 hours (Prilep),
6 hours (Strumica and Shtip), 7 hours (Skopje), and 8 hours (Skopje).

During the analyzed period of time there were almost no cases in practice where public
prosecutors proceeded against defendants that are unavailable.
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The new 2010 CPC introduced certain changes regarding the measures for securing
presence, with the aim of promoting the use of alternatives to pretrial detention, and
introducing an obligation for judges, when ordering pretrial detention, to justify with
arguments every individual reason for pretrial detention of every individual person,
against whom this most strict coercive measure. The view that ordering coercive measures
in criminal proceedings is a delicate issue is a justified one, taking into consideration that,
on one hand, the person charged with perpetrating a criminal offense needs to be protected
from unjustified restrictions of his/her rights, and on the other, the interest of society to
protect itself from crime must also be upheld. These are two opposite tendencies, and
there is a need to balance between them. This can only be achieved if the scope of coercive
measures and the conditions for their application are laid down in the law in detail, and if
their application is reduced to the required minimum, i.e. they should be applied only in
cases, where they are indispensable, and only to the extent necessary to secure the correct
course of the criminal proceedings.*

Based on previous negative experiences, but also with a view to accepting European
standards on the protection of human rights and freedoms, the new CPC introduced new
provisions offering greater protection to defendants in regards to measures for securing
their presence. In this regard, Article 6 paragraph 4, which governs the right to trial within
a reasonable period of time, explicitly states that the duration of pretrial detention and
other restriction of personal liberty must be limited to the shortest required period of time.
Article 13 of the CPC foresees payment of damages from the national budget to persons,
who have been unlawfully deprived of liberty of detained.

The CPC makes a clear distinction between depriving a person of liberty with and without
a warrant. Deprivation of liberty without a warrant precedes detention and is aimed mostly
at the initial determination of which criminal offense has been perpetrated and the identity
of the suspect, whereas pretrial detention is ordered somewhat latter in the course of
the procedure. The provisions of the CPC make a clear distinction between the first six
hours of the deprivation of liberty, in which the nature of the investigation requires that
a public prosecutor is informed immediately, after which the person deprived of liberty
may be detained in police custody or released. Therefore, during the first six hours after
deprivation of liberty, the person is not considered to be detained in police custody.

The 2010 CPC provides, for the first time, separate provisions on detaining in police
custody which covers the period after the person is deprived of liberty for the purposes of
determining his/her identity, checking alibis, and collecting the necessary evidence for the
procedure, and the moment he/she is brought before a judge of the previous procedure.
Separate provisions govern the role of the admission officer, who is obliged to issue a

S0 H. Matovski/ G. Buzharovska/ G. Kalajdjiev, Criminal Procedure Law, second and amended edition, Skopje, 2011.
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written decision, including a rationale, on whether the person will be detained in police
custody in line with the requirements of the law or released.

Pursuant to the CPC, when deciding which of the measures for securing presence shall
be taken, the competent body shall adhere to the terms determined for the application
of certain measures, taking into account not to apply a more severe measure if the same
purpose may be achieved with a more lenient one. The court may order more than one
measure, except for when ordering the measure pretrial detention.

Emphasis remains on the assessment of the

decided ex officio by the judge of the previous procedure. In light of the ECtHR
decision, it is important to avoid a practice of deciding on the lawfulness, if one may say,
from behind a desk. This can be achieved by providing opportunities for direct contact,
meaning that the judge of the previous procedure should meet the person submitting the
request, and it is also important for the judge to be able to collect additional information
before deciding whether the arrest and the detention in police custody was lawful.

Pursuant to the CPC, when deciding which of the measures for securing presence shall
be taken, the competent body shall adhere to the terms determined for the application
of certain measures, taking into account not to apply a more severe measure if the same
purpose may be achieved with a more lenient one. The court may order more than one
measure, except for when ordering the measure pretrial detention.

The intention to avoid pretrial detention, as the most severe measure for securing
presence, has led to the development of several other measures that secure the defendant’s
presence and successful criminal proceedings, without depriving the person of liberty.
The alternative measures to pretrial detention comprise precautionary measures, bail and
house arrest.

The change of the legal term for these measures from “preventive” to “precautionary”
reflects more closely the essence and purpose of these measures. Taking into consideration
the fact that the CPC does not have a preventive function, it is not terminologically justified
for it to contain measures that are called “preventive”, especially having in mind that these
measures were only “preventive” within the meaning that they prevented pretrial detention
and deprivation of liberty, and were not aimed at “prevention” within the real sense of
the word. Precautionary measures make it possible to avoid depriving the defendant of
liberty for the sole purpose of securing his/her presence and the uninterrupted course
of the criminal proceedings, when the same objective can be achieved through these
measures, or by possibly combining them with bail. These measures are ordered by first
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assessing the personality of the perpetrator and the circumstances of the criminal offense,
as well as the risk of the perpetrator becoming unavailable to law enforcement authorities.
Precautionary measures requested by the public prosecutor during the investigation are
ordered by the judge of the previous procedure, and after the bill of indictment becomes
legally binding or after submission of a criminal application until the verdict becomes
legally binding, by the competent court.

In the 2010 CPC bail comes out of the shadow of pretrial detention, and instead of a
replacement measure, becomes an alternative to pretrial detention. By emphasizing the
measures that make it possible to avoid pretrial detention, the CPC governs bail as a
separate measure that is no longer dependent on the grounds for pretrial detention. In
this manner, the law allows its wider application as an alternative measure to pretrial
detention, with the possibility to combine it with another precautionary measure.!

Bail can be defined as a separate and independent measure for securing presence in cases
where there is grounded suspicion that the defendant perpetrated the crime. The relation
between bail and pretrial detention can still be seen in the grounds, on which bail can be
ordered, which at the same time are the grounds for pretrial detention: flight risk and the
risk that the defendant may repeat or complete the criminal offense or perpetrate another
crime.

The provision of Article 150 paragraph 1 needs to be amended regarding the requirement
that an order to conduct an investigation must be issued before bail is ordered, because
bail can also be ordered in summary proceedings. This intention of the legislator can
be seen in Article 154 paragraph 1, which states that the chamber referred to in Article
25 paragraph 5 decides on bail in summary proceedings, after the criminal application
has been submitted. Indeed, the interpretation that all instruments allowed in regular
proceedings are also allowed in summary proceedings, even when not explicitly stated, is
correct. The aim to avoid pretrial detention applies constantly, regardless of the type and
form of the proceedings governed in the CPC. It would be useful if, in addition to money,
securities and valuables, also bank guarantees were accepted as bail, even though they are
not explicitly stated in the law.

The option of settling indemnification claims from money posted as bail was abandoned,
due to the different nature of bail and indemnification claims, and the unnatural correlation
between them contained in 1997 CPC. Bail is ordered in order to secure the presence of the
defendant during the proceedings and its uninterrupted course, and not in order to settle
any claims of damaged parties. The scope of bail comprises the criminal proceedings, and
its objective is met with the successful and uninterrupted completion of the proceedings.
Therefore, the practice of settling indemnification claims from bail contradicts the

1 On the possibilities offered by bail and the need to combine measures for securing presence, see B. Misoski, Bail as a
measure for securing the defendant’s presence during the proceedings, PhD thesis defended at the Faculty of Law in Skopje
on 13.02.2013.
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principles of legal certainty and the rule of law. It is recommended that this position be
applied also to proceedings that are still ongoing pursuant to 1997 CPC.

Also the explicit legislative solution of combining bail with some of the precautionary
measures seems especially useful. This option was also possible previously, based on the
general provision of Article 175 paragraph 2 in fine of 1997 CPC; however, due to the fact
that the combining of more lenient measures for securing presence was not applied at all
in practice, the legislator decided to explicitly emphasize the option of combining bail
with other precautionary measures.

The provision of Article 144 paragraph 2 of the new 2010 CPC should be amended to
precisely state that the court may combine only bail with precautionary measures, because
it might be interpreted from the current provision that house arrest can also be combined
with a precautionary measure, which would not be just, taking into consideration the
nature of house arrest.

In regards to the authority competent to issue decisions for ordering bail, Article 154
of the CPC should be interpreted as governing which authority may order this measure
after submission of the bill of indictment, and not after its approval, because otherwise
there is a legal vacuum regarding which authority is competent to decide while the bill of
indictment is being assessed. By analogy, the chamber referred to in Article 25 paragraph
5 should be competent after the end of the investigation and before the beginning of the
main hearing.

The new 2010 CPC allowed for the first time that the amount of bail be changed during the
procedure, with the change being made dependent on circumstances, such as extending the
scope of the investigation and additional circumstances related to the financial standing
of the defendant (and, by analogy, of the person posting bail for the defendant). It remains
to be discussed, what would happen if the indictment was changed or extended during
the main hearing. There is no explicit correlation between the content of the indictment
and the amount of bail, so the option should be considered of providing a provision for
changing the amount of bail during the main hearing, depending on any changes to the
bill of indictment.

The causal relation between bail and pretrial detention in Article 153 paragraph 1,
governing cases, in which bail is forfeited and pretrial detention of the defendant is
ordered, is unnecessary. Bail and pretrial detention are connected automatically in this
paragraph. It is necessary to avoid a practice where pretrial detention of the defendant is
ordered automatically when bail is forfeited.

Another novelty is the option of proposing bail in an appeal against the decision for
ordering pretrial detention, and the court competent to decide on the appeal must also
decide on bail. This solved the different interpretation in practice claiming that, when
submitting an appeal against a decision for ordering pretrial detention, one cannot propose

005300



I APPLICATION OF PRETRIAL DETENTION
PURSUANT TO THE CRIMINAL PROCEDURE CODE OF 2010
bail at the same time, because this is in violation of the provisions governing the authority
competent to decide on bail. Pursuant to the new provision of Article 156 of the 2010
CPC, the authority deciding on an appeal against a decision for ordering pretrial detention
must also decide on the issue of bail, i.e. can replace pretrial detention with bail.

The provision of Article 155 also needs to be amended, because at the moment not all
cases, in which appeal should be possible, are clearly defined. Namely, an appeal should
be possible in cases, where a motion for ordering or terminating bail is rejected, but also
in cases, where a decision for ordering, terminating or forfeiting bail is issued, with both
parties to the proceedings being allowed to lodge an appeal. The same logic applies to
the competent authority, because this is not always the chamber of the immediate higher
court. Namely, if bail is ordered by a judge of the previous procedure (pursuant to Article
154 paragraph 1), there is no reason for the trial chamber of the court of appeals to decide
on the appeal, instead of the criminal council of the basic court.

Therefore, the general provision of Article 25 of the CPC governing the competency to
decide on appeal should apply, i.e. a trial chamber of a basic court should decide on
appeals against decisions issued by a judge of the previous procedure, and a trial chamber
of a court of appeals should decide on appeals against decisions of a trial chamber of a
basic court.

This is a measure for securing presence, which has the status of a replacement measure
to pretrial detention, because it is directly connected to pretrial detention in regards to the
need to prove grounded suspicion and the ground for ordering it, which are the same as
in the case of pretrial detention. The provisions governing pretrial detention also apply to
house arrest. The difference in relation to other measures for securing presence is that the
court decides on ordering house arrest in its own discretion, when there is a motion for
ordering pretrial detention. Therefore, the court is not bound to a prosecution’s motion for
ordering pretrial detention, and may, if it determines that there is grounded suspicion and
that the grounds for pretrial detention are substantiated, order house arrest.

The provision of Article 163 paragraph 3 needs to be amended in order to remove the
possibility of combining house arrest with a precautionary measure, having in mind the
fact that all provisions governing pretrial detention also apply to house arrest, and pretrial
detention may not be combined with any other measures. Perhaps confusion is created
by the provision of Article 144 paragraph 2, which governs that multiple measures may
be ordered against a defendant concurrently, except where pretrial detention is ordered.
This paragraph should be amended to include a prohibition to order additional measures
together with house arrest.
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The measure can be ordered if there is grounded suspicion that a person
perpetrated a criminal offense, and based on the grounds for pretrial detention laid down
in Article 165 CPC:

1) he/she is hiding, his/her identity cannot be determined or if there are other
circumstances pointing to a risk of abscond;

2) there is a founded fear that he/she shall hide, forger or destroy the leads of the
criminal offense or if special circumstances point to the possibility that he/she shall
interfere with the criminal proceedings by influencing witnesses, accomplices or
abettors;

3) special circumstances justify the fear that he/she shall repeat the criminal offense,
or that he/she shall finish the attempted criminal offense or that he/she shall
commit the criminal offense he/she is threatening to; or

4) a correctly summoned defendant clearly avoids appearing at the main hearing or
if the court has attempted to correctly summon the defendant several times, and
all circumstances point to the fact that the defendant is clearly avoiding receiving
the summons.

The period of duration of pretrial detention must amount to the shortest period of time
possible, and in order to achieve this, it is the duty of all authorities taking part in the
criminal procedure and the authorities offering legal assistance to act with special urgency
if the defendant is in pretrial detention. In this regard, there is an explicit provision
governing that when deciding on pretrial detention, especially on its duration, special
attention shall be paid to the proportionality of the severity of the committed criminal
offense, the punishment which is to be expected according to the information at the
disposal of the court and the necessity to order pretrial detention and its duration.

The new CPC requires the judge of the previous procedure, before deciding on a motion for
ordering pretrial detention, to hear both parties and the defense counsel, in order to collect
and verify the circumstances that justify pretrial detention. This provision demonstrates
that pretrial detention can only be ordered at an adversarial and public hearing, which
allows the judge of the previous procedure to assess the grounded suspicion, before
deciding on depriving the defendant of liberty or releasing him/her. This hearing is needed
because of the fact that the investigation is led by the public prosecutor, and the judge of
the previous procedure does not have the documents contained in the case file in his/her
hands, so he/she must have an opportunity to contact the parties and the defense counsel,
get insight into all documents submitted together with the motion for ordering pretrial
detention, and hear the conflicting arguments, claims and evidence, which helps him/
her decide on the grounded suspicion and the justification of ordering pretrial detention,
instead of the other measures laid down in the CPC.

In order to reduce the number of cases of unjustified pretrial detention, which is cause
for frequent criticism, Article 167 of the CPC governs that in the
the judge must state:
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1. all facts and evidence pointing to the grounded suspicion that the defendant has
committed the criminal offense,
2. elaborated reasons justifying each individual ground for ordering detention, and
3. the reasons due to which the court believes that the purpose of pretrial detention
cannot be achieved through some other measure for securing presence.

The grounds for ordering pretrial detention also deserve attention. In this regard, especially
the term “repeat the criminal offense” needs to be subject of review, although it has been
part of our legislation for a long period of time as one of the grounds for pretrial detention.
Namely, it is obvious that the person cannot perpetrate the same criminal offense, at
the same time and place and in the same manner. He may perpetrate another criminal
offense of the same type and in the same manner (modus operandi), but this does not
constitute repeating the previous criminal offense, but perpetrating a new criminal offense
with the same legal qualification. A completely different ration is behind the fear that the
perpetrator may finish an attempted criminal offense. In this case one can speak of the
same criminal offense.

With the aim of avoiding the practice of courts accepting the prosecution’s motion
for ordering pretrial detention without due critical review and issuing decisions with
rationales according to a set pattern, containing only the provisions of the CPC, which
was identified as a problem by the ECtHR, which stated in its decisions that the national
courts keep repeating the same phrases, using identical formulations, in their decisions for
extending pretrial detention (Vasilkoski and others against the former Yugoslav Republic
of Macedonia®?), the 2010 CPC prescribes an additional obligation of the courts regarding
the mandatory elements of any rationale:

1. all facts and evidence pointing to a grounded suspicion that the defendant has
committed the criminal offense,

2. elaborated reasons justifying each individual ground for ordering pretrial
detention, and

3. the reasons due to which the court believes that the purpose of pretrial detention
cannot be achieved through some other measure for securing presence.

Although not explicitly stated, e/aborating each individual ground means that this
has to be done individually for each defendant. In this manner, the court avoids the
pitfall mentioned in the ECtHR decision (Vasilkoski and others against the former
Yugoslav Republic of Macedonia) of issuing collective pretrial detention orders
with a collective rationale for all persons, whose detention is ordered.

32 See http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{“fulltext”:[“vasilkoski”],”documentcollectionid2”:[“GRAN
DCHAMBER”,”"CHAMBER”],”itemid”:[“001-101358]}
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ANNEX 2:
Statistical data on pretrial detention orders during 2014 in the
Basic Court Skopje 1 Skopje

In the process of developing this Analysis, and in the interest of providing a comprehensive
overview of the ordering of pretrial detention pursuant to 2010 CPC, the Basic Court
Skopje 1 Skopje submitted additional statistical data on the number of cases, in which
pretrial detention was ordered in 2014. Taking into consideration that these statistical data
refer to a period of time that is longer than the period covered in this Analysis, and only to
the Basic Court Skopje 1 Skopje, the data has been presented as an annex to the Analysis.

BASIC COURT SKOPJE 1 SKOPJE
PERSONS OF FULL AGE PURSUANT TO CRIMINAL LAW - 2014

Pretrial

Department/ Total dl:::;l;llzln detention House arrest Pr;c:::nil;:ry
phase of the number of ordered ordered (no. of -
ordered ordered
procedure cases (no. o (no. of defendants) (P
' defendants) P
1 person
. remanded to
fg::;ﬁlre 944 172 238 10 7 mandatory
L medical
treatment
Pretrial
TREGEETE, 522 118 251 2 18 /
organized crime
and corruption
After :;“i:;ﬁes e 4036 238 / / / /
After charges are
ralseq, organized 110 62 / / / /
crime and
corruption
Trial chamber 238 / 150 10 4 /
bail accepted
from 7 persons
Trial chamber pretrial
organized crime 251 / 244 / / detention
and corruption of 1 person

terminated due
to lapse of the
period of 1 year
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ANNEX 3:
Overview of the guarantees of Article 5 of the
European Convention on Human Rights

1. Relevant provisions of the ECHR

Article 5 of ECHR, together with Article 1 of Protocol no. 4 to the ECHR comprises the
legal framework for protection of the right to liberty and security. Article 5 emphasizes the
importance of personal liberty and the protection of individuals from arbitrary deprivation
of liberty; however, it also contains exceptions, when, in a procedure prescribed by law, a
person can be deprived of liberty, in order for certain goals to be achieved.

The right to liberty and security is the most important right in any democratic society, and
therefore the key objective of Article 5 is to prevent arbitrary or unjustified deprivation
of liberty.

Liberty is not absolute and may be restricted in cases of a prison sentence ordered in a
verdict by a competent court, as well as through arrest or detention in cases, where there
is grounded suspicion that the detained person perpetrated a criminal offense, and there
are substantiated and justified grounds to prevent the person from perpetrating another
criminal offense or escaping.

ARTICLE 5 - Right to liberty and security

1. Everyone has the right to liberty and security of person. No one shall be
deprived of his liberty save in the following cases and in accordance with a
procedure prescribed by law:
a. the lawful detention of a person after conviction by a competent court;
b. the lawful arrest or detention of a person for noncompliance with the
lawful order of a court or in order to secure the fulfillment of any obligation
prescribed by law;
c. the lawful arrest or detention of a person effected for the purpose of
bringing him before the competent legal authority on reasonable suspicion
of having committed an offence or when it is reasonably considered
necessary to prevent his committing an offence or fleeing after having
done so;
d. the detention of a minor by lawful order for the purpose of educational
supervision or his lawful detention for the purpose of bringing him before
the competent legal authority;
e. the lawful detention of persons for the prevention of the spreading of
infectious diseases, of persons of unsound mind, alcoholics or drug addicts
or vagrants;
f. the lawful arrest or detention of a person to prevent his effecting an
unauthorized entry into the country or of a person against whom action is
being taken with a view to deportation or extradition.
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2. Everyone who is arrested shall be informed promptly, in a language which
he understands, of the reasons for his arrest and of any charge against him.

3. Everyone arrested or detained in accordance with the provisions of paragraph
1 (c) of this Article shall be brought promptly before a judge or other officer
authorized by law to exercise judicial power and shall be entitled to trial within
a reasonable time or to release pending trial. Release may be conditioned by
guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled
to take proceedings by which the lawfulness of his detention shall be decided

speedily by a court and his release ordered if the detention is not lawful.

S. Everyone who has been the victim of arrest or detention in contravention of
the provisions of this Article shall have an enforceable right to compensation.

Protocol no. 4 to the ECHR

ARTICLE 1 - Prohibition of imprisonment for debt

No one shall be deprived of his liberty merely on the ground of inability to
fulfill a contractual obligation.

2. Overview of the guarantees contained in Article 5
2.1. Grounds for deprivation of liberty (Article 5 paragraph 1)

Accepting the position that liberty is not absolute and may be restricted in certain
cases and under conditions laid down in the law, Article 5 paragraph 1 prescribes the
exceptions, when deprivation of liberty is allowed, and gives the legal basis for restriction
of liberty. Article 5 refers to all types of deprivation of liberty of all persons, regardless
of their capacity or status. ECtHR decisions state that, in order to determine whether
a person has been deprived of liberty, a starting point in that assessment must be the
specific circumstances of the individual, and one must take into account a whole series of
factors, such as: type, duration, effect and manner of implementation of the measure, as
well as its intensity, the form of physical force used, and the extent of social exclusion.>
An important factor to take into consideration is also the context, in which a person is
deprived of liberty.>*

33 Witold Litwa v. Poland, Application no. 26629/95, Judgment, 4 April 2000; Guzzardi v. Italy, Judgment of 6 November
1980, Series A no. 39, p. 33, § 92; Nielsen v. Denmark, Judgment of 28 November 1988, Series A no. 144, p. 24, § 67; and
H.M. v. Switzerland, no. 39187/98, § 42, ECHR 2002-1I

3* Austin and others v. UK, Applications nos. 39692/09, 40713/09 and 41008/09, Judgment, 15 March 2012.
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Regarding the definition of security of person, it should be interpreted as the protection
from arbitrary arrest or detention, when actions being taken manifest a will to deport the
arrested person.

The ECtHR pays special attention to the issue of whether a person’s deprivation of liberty
and detention are founded on sufficiently objective elements that substantiate reasonable
suspicion that the disputed facts did in fact happen. A long established position of the
ECtHR is that a “reasonable suspicion”, referred to in Article 5 paragraph 1(c) of the
ECHR, that a criminal offense has been committed presupposes the existence of facts
or information which would satisfy an objective observer that the person concerned is
likely to have committed the offense he/ she is being charged with.> In other words, if the
deprivation of liberty cannot be considered to be lawful deprivation of liberty based on
reasonable suspicion that a criminal offense has been committed, that would constitute a
violation of Article 5 paragraph 1 ECHR.

Deprivation of liberty also encompasses arrest and detention in police custody, and even
cases, where a person is forced to believe that he/she must remain at the place where he/
she was stopped in the street by the police for the purpose of search or questioning, when
handcuffs are placed on a person’s hands or if'a person in detained at a sobering center. The
loss of liberty within the meaning of Article 5 may contain an objective and a subjective
element.’” The objective element comprises detaining the person in a determined restricted
space for a certain period of time, thereby restricting his/her physical liberty to leave that
space.

Pretrial detention is one of the forms of deprivation of liberty, where a person is detained
at an institution for pretrial detention or serving prison sentences. However, detention can
be realized in different forms, depending on the legal standards, but also on the practice
and the capacities of the specific country. According to ECtHR decisions, house arrest is
indisputably a form of deprivation of liberty.>

The grounds for deprivation of liberty that are in the public interest, and allowed pursuant
to Article 5, should, as a rule, be interpreted restrictively.

Taking into consideration the status of children (persons under the age of 18, according to
the Convention on the Rights of the Child), Article 5 explicitly permits the deprivation of
a minor of his liberty, but only for the purpose of educational supervision or bringing him
before the competent legal authority. With the aim of securing educational supervision,
as a method of dealing with delinquency of minors, the state must provide appropriate
institutional capacities that meet safety and educational standards, in order to meet the
requirement of Article 5 paragraph 1 (d).”’

33Bozano v. France, Application no. 9990/82, Judgment, 18 December 1986; Kurt v. Turkey, 15/1997/799/1002, Judgment,
25 May 1998.

¢ Wtoch v. Poland, Application no. 27785/95, §§ 108 and 109, ECHR 2000-XI.

37 Storck v. Germany, Application no. 61603/00, Judgment, 16 June 2005.

¥ N.C. v Italy, Application no. 24952/94, Judgment 18 December 2002.

3% Case of D.G. v. Ireland, Application no. 39474/98, Judgment, 16 May 2002.
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The restriction of the physical liberty of an individual by his lawful detention for the
prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics
or drug addicts or vagrants can only be justified if there is evidence of a mental illness, the
nature of which requires mandatory treatment in an institution.®

Especially significant for this analysis is the protection laid down in Article 5 paragraph
1 (c), which allows the lawful arrest or detention of a person effected for the purpose
of bringing him before the competent legal authority on reasonable suspicion of having
committed an offense. According to the ECtHR, reasonable suspicion does not depend
on the subsequent submission of a bill of indictment®!, nor on the existence of sufficient
evidence at the moment the person is deprived of liberty, but cannot be justified solely
by the belief that the suspicion is reasonable. The deprivation of liberty may have as its
purpose the continuation/promotion of the criminal investigation through the confirmation
or rejection of the reasonable suspicion that existed at the moment of deprivation of
liberty.*

Reasonable suspicion is understood as the existence of facts or information which would
satisfy an objective observer that the person concerned committed the criminal offense®,
and the existence of facts or information depends on the circumstances of the particular
case, and must be assessed separately for each individual case.

Assessing the lawfulness of deprivation of liberty is immanent to the guarantees of
Article 5, also having in mind the fact that almost every indent of paragraph 1 mentions
legally determined/prescribed/guaranteed requirements for restricting liberty and security
of person or a procedure prescribed by law. In order for the deprivation of liberty to
be lawful, criminal procedure law, which lays down the grounds and the procedure for
deprivation of liberty, must be followed and applied correctly. Lawfulness is related to the
rule of law and legal certainty.

Therefore, the ECtHR always finds that the requirement of lawfulness of the deprivation
of liberty is not fulfilled if the national courts did not comply with national legislation, for
example in a case, where a person remained in pretrial detention in violation of a court
decision that he should be released,® or in a case, where the maximum duration of pretrial
detention prescribed in national legislation was exceeded.®

% Winterwerp v. the Netherlands, 24 October 1979, § 39, Series A no. 33; Johnson v. the United Kingdom, 24 October 1997,
§ 58, Reports of Judgments and Decisions 1997-VII; Shtukaturov v. Russia, no. 44009/05, § 114, 27 March 2008.

" Gusinskiy v. Russia, Application no. 70276/01, Judgment, 19 May 2004.

%2 Brogan and others v. UK, Application no. 11209/84; 11234/84; 11266/84; 11386/85, Judgment, 29 November 1988.

% Fox, Campbell and Hartley v. The United Kingdom, Application no. 12244/86; 12245/86; 12383/86, Judgment, 30
August 1990.

o Assanidze v. Georgia, Application no. 71503/01, Judgment, 8 April 2004.

9 K.-F. v. Germany, 144/1996/765/962, Judgment, 27 November 1997.
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2.2. Reasons for deprivation of liberty and detention (Article 5 paragraph 2)

Pursuant to the ECtHR, Article 5 paragraph 2 contains the main guarantees that a person
deprived of liberty must be informed why he/she has been deprived of liberty; three
aspects are important in this regard:

- what needs to be told to the person deprived of liberty,
- hat this must be done without delay, and
- in a language that the person understands.

According to this provision, every person deprived or liberty must be informed promptly,
in a simple, non-technical language that he/she understands, of the main legal grounds
for the deprivation of liberty, so that the person may, if they deem it necessary, submit an
appeal to contest the lawfulness of the deprivation of liberty.®® According to the ECHR,
the requirement of informing the person of the reasons promptly is met if this is done
during interrogation in police custody after the deprivation of liberty.

There is no requirement regarding the specific manner, in which the person is informed of
the legal reasons for deprivation of liberty, which means that it is left to the discretion of
national authorities to select the proper manner to be prescribed in national legislation. It
is important that the language is understandable to the person deprived of liberty, which
means that national authorities are not obliged to inform the person of the reasons in his/
her mother tongue. The reasons for deprivation of liberty may be secured or may become
evident after arrest, during hearings or through interrogation.

2.3. Pretrial detention and trial within a reasonable time (Article 5 paragraph 3)

With the aim of avoiding arbitrary decisions for deprivation of liberty, Article 5 paragraph
3 must be understood in connection with Article 5 paragraph 1 (c), meaning that these
two provisions create one whole.®” This stems from the fact that paragraph 1 prescribes
the exception that a person can be arrested or detained in the interest of the public, and
paragraph 3 lays down that the arrested or detained person shall be brought promptly
before a judge and shall be entitled to trial within a reasonable time or to release pending
trial.

Even if pretrial detention is justified, there may be a violation of Article 5 paragraph
3 if pretrial detention is extended multiple times and exceed reasonable duration due
to inefficiently conducted proceedings and inappropriate course of action by national
judicial authorities.*®

 Fox, Campbell and Hartley v. the United Kingdom, 30 August 1990, § 40, Series A no. 182.

7 Ciulla v. Italy, Judgment of 22 February 1989, Series A no. 148, § 38; Smirnova v. Russia, Applications
nos. 46133/99 and 48183/99, Judgment, 24 July 2003.

% Tomasi v. France, Application no. 12850/87, Judgment, 27 August 1992.
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Emphasizing the position that cases where the defendant is in pretrial detention must be
treated by national authorities with special urgency, when assessing the duration of the
procedure, within the meaning of Article 6 of the ECHR, the ECtHR considers as duration
of the procedure the time between the moment of arrest and the moment when the bill
of indictment is filed,* or the period between arrest and the verdict in the first instance.”

Judicial oversight over actions of the police impacting the fundamental rights of the
individual is the essential characteristic of the guarantee contained in this paragraph of
Article 5. The justification of judicial oversight is in the context of the rule of law, and
should be understood as an authority that is there to secure effective protection against
possible abuse of power by police officers.

Judicial oversight of pretrial detention must be automatic, and may not depend on a
request by the detained person.”

Regarding the second sentence of paragraph 3, that the release of a person deprived
of liberty may be conditioned by guarantees to appear for trial, there are, according to
ECtHR jurisprudence, four acceptable reasons to reject bail and extend pretrial detention
multiple times:

o risk that the defendant will not appear for trial,”
risk that the defendant, if released, will take action to prevent the course of
justice,”

o risk that the defendant will perpetrate other criminal offenses,”
risk that the defendant will disturb public order.”

2.4. Assessing the lawfulness of deprivation of liberty (Article 5 paragraph 4)

Article 5 paragraph 4 guarantees habeas corpus i.e. the right of detained persons to request
that a court assess the lawfulness and justification of the deprivation of liberty. National
laws must provide an accessible and efficient legal remedy, which detained persons can
use to request that the lawfulness of their deprivation of liberty be decided.

Lawfulness must be assessed by an independent and impartial court of law, which
must conduct the procedure in the shortest possible period of time. In order to meet the
requirements for fair process, lawfulness must be decided at a hearing attended by the
affected parties. This guarantees the oral and adversarial procedure that must precede the
decision on the lawfulness of the deprivation of liberty.

% Kalashnikov v. Russia, Application no. 47095/99, Judgment, 15 July 2002.

7 Wembhoff v. Germany, Application no 2122/64, Judgment, 27 June 1968.

"I Varga v. Romania, Application No: 73957/01, Judgment, 01 April 2008; Viorel Burzo v. Romania, Application No.,
75109/01, Judgment, 30 June 2009.

2 Stogmiiller v. Austria, Judgment of 10 November 1969, Series A no. 9, § 15.

> Wembhoff v. Germany, Judgment of 27 June 1968, Series A no. 7, pp. 24-25, § 12.

™ Matznetter v. Austria, Judgment of 10 November 1969, Series A no. 10, § 9.

5 Letellier v. France, Judgment of 26 June 1991, Series A no. 207, § 51.
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Article 5 paragraph 4 is the first and basic guarantee for a fair process for assessing the
lawfulness of the deprivation of liberty, and requires an oral argument that meets the
requirements of the adversarial procedure, with legal representation and an option to call
and question witnesses. ECtHR jurisprudence states that, in certain cases, it might be
of essential significance for the fairness of the procedure that the person submitting the
request be present at the hearing (e.g. when features of the applicant’s personality must be
assessed, as well as his level of maturity, which are significant to the decision on whether,
and to what extent, the person is dangerous).’”

The ECHR has the position that Article 6 of ECHR also applies to procedures for assessing
the lawfulness of the deprivation of liberty. Namely, in the case of Aerts v. Belgium, a
relation was made between Article 5 paragraph 4 and Article 6 paragraph 1. In this case,
which does not involve criminal prosecution, the result of the procedure is decisive from
the aspect of civil rights, and, taking into consideration that the dispute was about the
lawfulness of deprivation of liberty, and the right to liberty fall within the scope of civil
rights, this case falls under the scope of Article 6 paragraph 1.7

The ECtHR points to a possible risk of conflict between Article 5 paragraph 4 and Article
6 of ECHR, because the decision on lawfulness pursuant to paragraph 4 does not usually
require a public hearing, and the public and adversarial procedure is a prerequisite for a
fair procedure pursuant to Article 6 of ECHR. ECtHR has the position that the ECHR
articles need to be interpreted together, and that Article 5 paragraph 4 is lex specialis in
relation to Article 6 of ECHR, due to the fact that Article 5 paragraph 4 contains specific
procedural guarantees on issues related to deprivation of liberty, which are different from
the procedural guarantees pursuant to Article 6.7

Although a procedure pursuant to Article 5 paragraph 4 does not always have to contain
the guarantees required by Article 6 paragraph 1 of ECHR for criminal or civil procedures,
the procedure for assessing lawfulness must have a judicial character and secure the
guarantees that correspond to the specific type of deprivation of liberty in the particular
case. However, the ECtHR is categorical in its assessment that, where the detention of
a person falls under the scope of Article 5 paragraph 1 (c), a hearing must be held” and
attention must be paid, inter alia, to making sure that justice is being executed in a fair
manner, and to the increased sensitivity of the public on the issue of fair execution of
justice.® The ECtHR also instructs that the court deciding on an appeal against pretrial
detention must secure all the guarantees of a court procedure. The procedure must
be adversarial and always guarantee the “equality of arms” of the parties, namely the
prosecutor and the person in pretrial detention.?®!

¢ Waite v. UK, Application no. 53236/99, Judgment, 10 December 2002.

7 Aerts v. Belgium, 61/1997/845/1051, Judgment, 30 July 1998.

8 Reinprecht v. Austria, Application no. 67175/01, Judgment, 15 November 2005.

" Assenov and Others v. Bulgaria, 28 October 1998, § 162, Reports of Judgments and Decisions 1998-VIII.

80 Atanasov v. the former Yugoslav Republic of Macedonia, Application no. 22745/06, § 31, Judgment, 17 February 2011.
81 Nikolova v. Bulgaria, Application no. 31195/96, § 58, ECHR 1999-11; Reinprecht v. Austria, Application no. 67175/01,
§ 31, ECHR 2005-XII; Mitreski v. the former Yugoslav Republic of Macedonia, Application no. 11621/09, § 29, Judgment,
25 March 2010.
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2.5. Right to compensation for unlawful deprivation of liberty (Article 5 paragraph 5)

This is the only provision of the ECHR that explicitly prescribes that national legislation
must contain an option to compensate persons for damages due to violation of a provision
of the ECHR; the national law may contain a provision requiring the person to submit
proof of the damages suffered as a result of the deprivation of liberty before deciding on
compensation. The compensation may refer to suffered material or immaterial damages.
The logical conclusion of the ECtHR is that there can be a “victim” without the existence
of damages, but there can be no grounds for compensation if there is no material or
immaterial damages.®

Regarding the issue of whether all legal remedies have been exhausted, the question is
raised of whether one must first sue for compensation of damages in the national courts,
before submitting an application to Strasbourg, because otherwise the application should
be rejected as inadmissible. The ECtHR emphasizes that, when applying the rule that
all legal remedies on the national level need to be exhausted, care must be given both to
the fact that this rule must be applied in the context of protecting the applicant’s human
rights, as well as to the fact that it should be applied with a certain degree of flexibility and
without an excessively formal approach.

At the same time, the ECtHR finds that the rule of exhausting all national legal remedies
is not absolute, nor can it be applied by default, but only in the context of the specific
circumstances of the case. It must be verified whether, within the context of the
circumstances of the case, the applicant did everything that can reasonably be expected
of him to exhaust all national legal remedies.®® In this regard, the ECHR took the
position that an applicant, who made use of a legal remedy that is obviously efficient and
sufficient, cannot be requested to have used other legal remedies that were also available,
but probably not more successful, and the applicant is not required to have submitted a
request for compensation of damages that would have also raised the question of the (un)
lawfulness of his deprivation of liberty.*

82 Wassink v. the Netherlands, Application no. 12535/86, Judgment, 27 September 1990.
8 Jasar v. the former Yugoslav Republic of Macedonia, Application no. 69908/01, Judgment, 19 January and 11 April 2006.
8 Aquilina v. Malta, Application no. 25642/94, Judgment, 29 April 1999.
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TRAJCE STOJANOVSKI v. the former Yugoslav Republic of Macedonia
Application no. 1431/03; Judgement, 22 October 2009
Grounds: violation of Article 5 paragraph 1 (e) of ECHR

1. The applicant Trajée Stojanovski, born in 1973 in Stip, addressed the ECtHR
with the claims about alleged violation of paragraph 1(d) from Article 5 of the
ECHR owing to his continued detention in a psychiatric hospital (exceeding six
years) on the ground of passed security measure “compulsory psychiatric treatment
and confinement in a medical institution of a closed type” for inflicting “serious
bodily injury” and “endangering another with a dangerous implement in a fight or
quarrel” causing the death of the person assaulted. The applicant was found deaf-mute
and “mildly mentally retarded” by the psychiatric expert witnesses, and therefore
considered aggressive and dangerous to the public and his fellow villagers.

After a 15-month stay in the Negorci Psychiatric Hospital, the doctors, having
established mental retardation, which is a permanent condition and cannot be treated
as an illness, and considering applicant’s good conduct, asked the court to amend
the security measure and release him while continuing compulsory treatment. The
public prosecutor was consonant with this request. Applicant’s sister also asked the
court that the security measure be amended, whereby attached to the request she
submitted a petition signed by more than 70 villagers claiming that the applicant had
never been dangerous, and had been accepted in the village. The court dismissed
the hospital’s request, relying on a notification by the police that the applicant had
left the hospital on several occasions and visited the village, which was perceived
by the villagers as a dander and a threat.

In April 2003, after nearly 5 years of applicant’s stay in the psychiatric hospital, with
the purpose of his expeditious and more efficient re-socialisation and re-integration,
the hospital submitted another request to the judge for amendment of the security
measure, on the basis of good relations with hospital staff and the other patients,
no disturbance of order, and the mild drug therapy. The applicant was transferred
to an open ward of the hospital. The public prosecutor backed hospital’s proposal.
The judge dismissed hospital’s request based on a police report from October 2003,
stating, inter alia, that although no assaults or outbursts have been recorded during
applicant’s leaving for the village, being regularly accompanied by his father, there
still remained fear from aggression in the inhabitants. The public prosecutor supported
applicant’s appeal that the case be remitted for fresh consideration. The Stip Court of
Appeal dismissed the appeal stating that “the hospital’s proposal is irrelevant, since
it is not binding on the court”, and concluded that the applicant had escaped from
the hospital on several occasions and had posed danger to the public.
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In November 2008, the hospital once again submitted a proposal for the replacement
of the security measure, accompanied by a proposal to remove applicant’s legal
capacity and appoint him a guardian. The hospital based this request on the fact that
the applicant for almost a year to the date of the proposal, had been in charge of the
maintenance of the yard, and four times had been released on a so called “therapy
probationary leave” in a period of one month, after which it was concluded that the
applicant’s condition was stable and required no special supervision. On the public
trial held upon the hospital’s new proposal, the court failed to find a suitable person
to be appointed as a guardian to the applicant.

The applicant pointed out that his continued detention in a hospital had been unlawful
since the first-instance court and the Court of Appeal of Stip had wrongly based their
decisions on the police reports instead of on the hospital’s findings, as the sole relevant
evidence as regards applicant’s mental condition. The doctors of the psychiatric
hospital furthermore maintained that applicant’s deficiencies are permanent and
can neither be ameliorated nor cured, which makes applicants further stay in the
hospital pointless.

2. The ECtHR is convinced that applicant’s detention constitutes “deprivation
of freedom™ as set forth in Article 5 paragraph 1(a) of the ECHR. Moreover, the
ECtHR notes that the lawfulness of detention presupposes conformity both to the
domestic law and to the purpose of restriction permitted by Article 5 of the ECHR
(Winterwerp v.the Netherlands, 24 October 1979, § 39, Series A no. 33 and H.L. v.
the United Kingdom, no. 45508/99, §§ 114 and 115, ECHR 2004-I1X). The detention
of an individual is such a serious measure that it is only justified where other, less
severe measures have been considered and found to be insufficient to safeguard
the individual or public interest which might require that the person concerned be
detained (Witold Litwa v. Poland, no. 26629/95, § 78, ECHR 2000-III).

According to the ECtHR, the measure review from 2003 did not make any reference
to the applicant’s conviction of 1998, but instead focused solely on his mental state
relative to the public interest, in the event of his release. The ECtHR finds that by
the time of the 2003 review, there was no causal relation between the applicant’s
conviction and his detention. Furthermore, the ECtHR, on the basis of the established
practice (Winterwerp v.the Netherlands, 24 October 1979, § 39, Series A no. 33;
Johnson v. the United Kingdom, 24 October 1997, § 58, Reports of Judgments and
Decisions 1997-VII; Shtukaturov v.Russia, no. 44009/05, § 114, 27 March 2008)
underlines the cumulative fulfilment of a minimum of three conditions for a lawful
detention of an individual, as set forth in Article 5 paragraph 1(e) of the ECHR:
= there must be reliable evidence for the persistence of a mental disorder, for the
type of mental disorder, a true mental disorder must be established before a
competent authority on the basis of objective medical expertise;
= the mental disorder must be of a kind or degree warranting compulsory
confinement;
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= the validity of continued confinement must depend upon the persistence of
such disorder.

The ECtHR recalls that in deciding whether an individual should be detained
as a “person of unsound mind”, the national authorities are to be recognised as
having certain margin of appreciation, since it is in the first place for the national
authorities to evaluate the evidence before them in a particular case (Luberti v. Italy,
23 February 1984, § 27, Series A no.75). A requirement of continued psychiatric
supervision does not in itself justify continued detention (Johnson, cited above).

The ECtHR is not persuaded that the domestic courts established that the applicant’s
mental disorder was of a kind or degree warranting compulsory confinement,
or that the validity of the confinement could be derived from the persistence of
such disorder. Therefore, applicant’s continued confinement into the hospital was
manifestly disproportionate to his mental state at that time.

The ECtHR unanimously holds that there has been a violation of Article 5
paragraph 1(e) of the ECHR.

JOVCE LAZOROSKI v. the former Yugoslav Republic of Macedonia
Application no. 4922/04; Judgment, 8 October 2009
Grounds: violation of Article 5 paragraph 1 (c) and paragraph 2, and
Violation of Article 6 paragraph 1 of ECHR

1. The applicant, born in 1973 in Kicevo, received a telephone call from the
Administration for Security and Counterintelligence (UBK) on 6 August 2003
whereas he was asked to come for a talk. Although the applicant replied that he
would come to the police station with his lawyer provided that he received written
request from UBK, he was arrested upon a verbal order given by a high-ranking
officer in the Intelligence Service by the police near the Tabanovce border crossing
with Serbia. He managed to contact his lawyer, and remained held in the police
station from 11.15 a.m. on 6 August to 09.00 a.m. on 7 August or a total of 22 hours.
Having spent 15 hours in the police station, the applicant signed a report in which he
waived his right to a lawyer (in spite of the clearly expressed request for one, which
seemed to have disappeared following his stay in the police station). No record of
questioning was kept during his hold into the police station. The Sector for Internal
Control noted that the applicant’s arrest and detention had been in compliance with
the law (no lawyer, no record) giving no further explanations.

On the same day of his release, 7 August 2003, the applicant sought before an
investigation judge a review of the lawfulness of his deprivation of his liberty. He
claimed that he had been detained unjustifiably, that he had not been informed of
the reasons for his arrest, that his lawyer had been prevented from attending his
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questioning and that the arrest had been carried out without a court order. After 17
months the judge found that the applicant had been lawfully deprived of his liberty
on suspicion of arms trafficking. The judgment passed by the investigative judge
was subject to an appeal made before the judge panel, which dismissed the appeal
within 48 hours ruling out that the applicant’s deprivation of liberty had been lawful
and intended to identify him, verify his alibi and collect necessary information.

The applicant claimed that he had not been summoned before the investigative
judge to present the arguments in his favour and that there had been witnesses who
could have shed light on the circumstances surrounding his arrest.

The Government submitted that the applicant had not exhausted all effective
domestic remedies, since he had failed to claim compensation for unlawful
deprivation of liberty under the Law on Criminal Procedure (CPC).

2. The ECtHR noted that the applicant’s detention in police custody amounted to
a “deprivation of liberty” within the meaning of Article 5 paragraph 1 of ECHR,
but it remains to be established whether the arrest and detention had been based on
objective elements constituting a “reasonable suspicion” that the alleged facts had,
indeed, taken place (Witold Litwa v. Poland, n0.26629/95, § 46, ECHR 2000-I1I;
Wrtoch v. Poland, no. 27785/95, §§ 108 and 109, ECHR 2000-IX).

The ECtHR cannot determine why the applicant was suspected of being involved in
any alleged crime. The national judicial authorities did not provide any information
concerning an alleged offence, let alone any evidence in support of his involvement.
They merely indicated that the allegations had transpired to be unsubstantiated and
that the applicant had the requisite license for his gun.

The ECtHR notes that this was confirmed immediately after the applicant’s arrest
when the body search was carried out. Nothing indicated there that the applicant
was involved in arms trafficking. The applicant’s deprivation of liberty did not
constitute lawful detention effected on “reasonable suspicion” of his having
committed an offence.

There has therefore been a of ECHR.

None of the reports submitted by the Government attest that the applicant had been
informed of the reasons for his arrest. Furthermore, no report was made regarding
applicant’s questioning while in custody and there has been no other evidence, such
as a statement from one of the arresting officers, that the applicant was given reasons
for his arrest. In the absence of any evidence, the ECtHR is not persuaded that the
applicant was informed of the reasons for his arrest and there has accordingly been
a of ECHR.
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ECtHR notes that there had been no breach of Article 5 regarding the restricted
access to a lawyer since no evidence has been adduced to support applicant’s
allegations that the waiver was made under conditions of threat and duress by the
police (Berisha u Haljiti v. the former Yugoslav Republic of Macedonia (dec.), no.
18670/03, 10 April 2007). According to the police report of 7 April 2003, which is
the official record of the events, the applicant waived his right to see a lawyer. He
signed the report without making any comment or reservation that would confirm
his allegations, whereas he did not object to the content of this report, except for his
claim that he had agreed to the waiver under threat by the police.

As regards the exhaustion of domestic remedies, ECtHR has long time ago taken
a stance (Merger and Cros v. France (dec.), no. 68864/01, 11 March 2004; Aksoy
v. Turkey, 18 December 1996, §§ 51-52, ECHR 1996-VI; and Akdivar and Others
v. Turkey, 16 September 1996, §§ 65-67, ECHR 1996-1V) that the allegations
to be brought subsequently before the ECtHR should have been made before
the appropriate domestic body, in substance and in compliance with the formal
requirements laid down in domestic law, but not that recourse should be had to
remedies which are inadequate or ineffective. In challenging the s before a court,
the applicant did everything that could reasonably be expected of him, and he was
not required to make a request for compensation which could have also raised the
issue about the unlawfulness of his detention.

In terms of the findings relative to Article 6 — unreasonably lengthy proceedings
to decide upon his request to review the lawfulness and his inability to participate
effectively in this proceedings, the ECtHR recalls that the principle of equality of
arms, as one of the elements of the broader concept of fair trial, requires each party
to be given a reasonable opportunity to present their case under conditions that do
not place him at a substantial disadvantage vis-d-vis his opponent (Morel v. France,
no. 34130/96, § 27, ECHR 2000-VI). 1t is indisputable that Article 6 guarantees the
right of a party to participate effectively in the proceedings, which includes, inter
alia, not only their right to be present, but also to hear and follow the proceedings.
Such rights are implicit in the very notion of an adversarial procedure (Mitrevski
v. the former Yugoslav Republic of Macedonia, no. 33046/02, § 35, 21 June 2007).

The ECtHR unanimously holds that:

" there has been a violation of Article 5 paragraph 1 (c) and paragraph 2 of
ECHR;

»  there has been a violation of Article 6 paragraph 1 of ECHR in that the
proceedings were not adversarial,

»  there has been no violation of Article 6 paragraph 1 of ECHR in respect of the
length of the proceedings.
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SIME MITREVSKI v. the former Yugoslav Republic of Macedonia
Application no. 11621/09; Judgment, 25 March 2010
Grounds: Article 5 and Article 6 of ECHR

1. The applicant, born in 1982 in Kicevo, was arrested at 11.30 a.m. on 12 February
2009 and taken into police custody. The investigating judge refused a request by the
public prosecutor for the applicant to be detained in prison, despite having reasonable
suspicion that the applicant had committed the offence, but in view of applicant’s
clean record and family circumstances, decided on a non-custodial measure, such
as house arrest in the duration of 30 days. Applicant’s passport had been seized and
the police were ordered to check his presence in the house twice a day. Upon an
appeal filed by the public prosecutor, the judge panel, sitting in an announced session,
accepted the appeal and replaced the house arrest with detention in prison, whereas it
quashed the order for seizure of applicant’s passport. The panel found that there was
a danger that the applicant would interfere with the investigation, in particular by
putting pressure on witnesses who had not been heard yet, and on the victim, who, as a
minor, was vulnerable. The investigating judge terminated the panel’s decision for the
applicant’s detention in prison, and ordered thirty days” house arrest accompanied by
the same security measures described above, explaining that detention in prison was
unnecessary because the investigation had been completed, evidence had been taken
from the victim and witnesses, and hence there was no likelihood of jeopardising
the investigation, influencing the witnesses or reoffending. The public prosecutor
appealed, but the judge panel dismissed the appeal and confirmed the decision to
place house arrest and accompanying measures on the applicant. The house arrest
was extended on two occasions. Upon announcing the judgment, the applicant’s
house arrest was extended until the judgement became final.

The applicant claimed that Articles 5 and 6 of ECHR had been violated, since the
panel provided no reasons to extend the house arrest, reaching their decision in an
unannounced session following the appeal made by the public prosecutor without
being presented to the applicant.

The Government submitted that the applicant had not exhausted all effective
domestic remedies, owing to the fact that he had not appealed against the decision
of the investigating judge.

As regards non-exhaustion of all effective domestic remedies, the ECtHR found
that even if the applicant had exercised his right to an appeal, considering that the
judge panel adopted the public prosecutor’s appeal, it would have had no substance,
and so it cannot be considered an effective domestic remedy.

In terms of the unannounced session of the judge panel, the ECtHR recalls the
need to ensure adversarial proceedings and to hear the detained person (Reinprecht

v. Austria, no. 67175/01, § 31, ECtHR 2005- XII). At the same time, the EctHR

007l oo



APPLICATION OF PRETRIAL DETENTION
PURSUANT TO THE CRIMINAL PROCEDURE CODE OF 2010

reiterates that in proceedings in which an appeal against detention order is being
examined equality of arms between the parties, the public prosecutor and the
detained person must be ensured (Nikolova v. Bulgaria (GC), no. 31195/96, §
59, ES;P 1999- Il and Niedbala v. Poland, no. 27915/95, § 66, 4 July 2000). The
previously determined house arrest was replaced with a detention in prison, which
is unfavourable for the applicant and required the applicant to be given opportunity
to present his arguments orally before the panel’s reaching a decision (Mancini v.
Italy. no. 44955/98, paragraphs 19 and 20, ECtHR 2001-1X).

The ECtHR declares that of
ECHR in respect of the principle of equality of arms and the absence of an oral
hearing before the judge panel.

VASILKOSKI AND OTHERS v. the former Yugoslav Republic of Macedonia

Application no. 28169/08; Judgement, 28 October 2010
Grounds: Article 5 paragraph 3 of ECHR

1. The application was lodged by 38 applicants, born between the years 1947 and
1985 and living in different cities in the former Yugoslav Republic of Macedonia,
who worked as toll collectors, controllers or senior staff in the public road enterprise.
All of them were detained in different police station under the suspicion of acting
as an organised group and misappropriating money from toll charges. An individual
detention report was drawn up for every applicant. Orders for the initiation of an
investigation and detention were given subsequently for every applicant in November
2007. The applicants appealed against the detention order, relying on their family
state in the respondent State, the absence of any criminal record, their voluntary
appearing in police stations, as well as on the investigating judge’s failure to provide
concrete reasons that would justify detention of each of them separately. All appeals
were dismissed, except for the appeal of a single applicant who submitted a document
stating that he had been discharged from work, whereas the possibility of reoffending
was excluded and so the detention was repealed.

As for all applicants, the courtissued a collective order summed up in the formulation
that “the circumstances pertaining to the type and nature of the offence under
investigation, the penalty prescribed, as well as suspects’ personal circumstances,
taken as a whole, suggest that there is a real risk of absconding, if they are to be
released at this stage of the proceedings... a reasonable risk of their influencing the
investigation and reoffending... therefore the court finds that there is no statutory
grounds at the current stage of the proceedings to replace detention with a more
lenient measure...”.

The investigation was furthermore extended to include 72 accused. Applicants’
detention was extended on several occasions for the risk of absconding, reoffending
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and influencing the investigation. The detention was revoked for those applicants
who produced original documents of their dismissal from work. After presenting
the evidence in the proceedings, there no longer remained the grounds of detention
concerning the influence on the investigation, but the risk of flight was still present,
whereas the court based the latter on the gravity of the offence and the penalty
prescribed. Court’s decision was confirmed by the judge panel in the Court of
Appeals, underlining that the risk of flight is based owing to the gravity of the
charge, the penalty prescribed and the means of committing the offence. For some
of the applicants the detention order was replaced with house arrest, which, in the
same manner, was extended on several occasions under the explanation that ... the
proceedings are at their end... for the purpose of securing efficient and economic
conclusion it is considered that the risk of flight still persists in view of the gravity
of the charges, the penalty prescribed and the number of accused, and hence the
necessity to continue the house arrest as a more lenient measure to secure presence
on the trial...”.

The applicants disputed the decision under point (c) of paragraph 1 in Article 5, and
paragraphs 3 and 4 of Article 5.

The Government submitted that the applicants had not exhausted all effective
domestic remedies, since not all of them had appealed against the detention order
given by the investigating judge. The applicants refuted the Government’s argument
whereby their defendant referred to the principle of beneficium cohaesionis, by
which, any decision reached by the Court of Appeals regarding an appeal lodged by
any applicant would have favourable legal outcome to all the remaining applicants
who had not exercised their right to an appeal.

In the view of the ECtHR the persistence of reasonable suspicion that the person
arrested has committed an offence is a sine qua non for the lawfulness of the
continued detention. However, after a certain lapse of time it no longer suffices.
In such cases, the ECtHR must establish whether the other grounds given by the
judicial authorities continued to justify the deprivation of liberty (Labita v. Italy
[GC], no. 26772/95, §§ 152 and 153, ECHR 2000-1X).

Also, paragraph 3 of Article 5 does not give judicial authority a choice between either
bringing an accused to trial within a reasonable time or granting him provisional release
pending trial. Until his conviction, the accused must be presumed innocent. The purpose
of paragraph 3 is essentially to require his provisional release once his continuing
detention ceased to be reasonable. A person charged with an offence must always be
released pending trial, unless the State can show that there are relevant and sufficient
reasons to justify the continued detention (Castravet v. Moldova, no. 23393/05, §5 30
u 32, 13 March 2007, McKay v. the United Kingdom [GC], no. 543/03, § 41, ECHR
2006, Jablonski v. Poland, no. 33492/96, § 83, 21 December 2000, and Neumeister v.
Austria, judgment of 27 June 1968, Series A no. 8, § 4).
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It is incumbent on the domestic authorities to establish the existence of concrete
facts relevant for the grounds of continued detention and the burden of proof must
not be shifted to the detained person. In doing so, the domestic authorities violate
Article 5 of ECHR, since Article 5 makes detention an exceptional departure from
the right to liberty and one that is only permissible in exhaustively enumerated
and strictly defined cases (Rokhlina v. Russia, no. 54071/00, § 67, 7 April 2005,
and llijkov v. Bulgaria, no. 33977/96, §§ 84-85, 26 July 2001). The examination
of the facts and evidence benefitting the protection of public interest justifies the
restriction of liberty without violating the presumption of innocence.

It is not the task of the ECtHR to establish the persistence of such facts and take
the place of the national authorities who ruled on the applicant’s detention, but
rather, to decide whether or not there has been a violation of Article 5 paragraph 3
of ECHR (Korchuganova v. Russia, no. 75039/01, § 72, 8 June 2006, Ilijkov, cited
above § 86, and Labita, cited above, § 152).

In this connection the ECtHR point out that the need to continue the deprivation
of liberty cannot be assessed from a purely abstract point of view, taking into
consideration only the gravity of the offence, but it must be assessed with reference
to a number of other relevant factors which may either confirm the existence of
a danger absconding or make it appear so slight that it cannot justify detention
pending trial. Nor can continuation of the detention be used to anticipate a
custodial sentence (see Letellier v. France, 26 June 1991, § 43, Series A no. 207;
Muller v. France, 17 March 1997, § 43, Reports 1997-11; Yagci and Sargin, § 52;
and Korchuganova v. Russia, no. 75039/01, § 73, 8 June 2000).

The ECtHR declares that
for the following reasons:

e the domestic courts failed to establish the existence of any concrete facts to
buttress their conclusions and no reason was given why the consequences and
hazards of absconding would have seem to the applicant to be lesser evil than
continued imprisonment (Stogmiiller v. Austria, Judgment of 10 November
1969, Series Ano. 9, § 15);

e the domestic courts unilaterally referred to the possessions of the applicants,
their family situation and their personal characteristics;

e the domestic courts did not point to any specific aspect of their character or
behaviour capable of justifying their conclusion that each applicant presented
a persistent risk of absconding, nor did they address any of the applicants’
arguments that mitigated the risk of their absconding;

e at no point in the proceedings did the domestic courts explained in their
decisions why alternatives to deprivation of liberty would not have sufficed to
ensure that the trial would follow its proper course;

e theapplicants’release was ordered on the basis of the fact that they had permanent
places of residence and families in the respondent State, and these factors were
unknown to the domestic courts at the earlier stages of the proceedings;
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e the domestic courts constantly repeated the same summary formula using an
identical form of words in their continued detention orders;
e the domestic courts had little if any regard to the applicants’ individual
circumstances, as their detention was extended by means of collective detention
orders.

MILADINOV AND OTHERS v. the former Yugoslav Republic of Macedonia
Application no. 46398/09, 50570/09 and 50576/09;
Judgement, 24 April 2014
Grounds: Violation of Article 5 paragraphs 3 and 4, and
violation of Article 6 paragraph 2

1. The three applicants were born in the period from 1953 to 1966, two of whom born
in Struga and one in Ohrid. All three were suspected of committing money laundry
together with twelve other individuals, whereas the first applicant was also suspected
of abuse of position, fraud and forgery, and the third applicant was suspected of
fraud. The first and the third applicant spent a total of one year, one month and six
days in detention, and the second applicant spent eight months and twenty two days
in house arrest. All suspects, the applicants included, were placed in a thirty-day
detention under all three grounds of the CPC, namely, nature of the offence, amount
of the penalty prescribed and the risk of the accused influencing witnesses. The first
and the second applicant appealed against the order of the investigating judge. The
appeal of the second applicant was accepted due to the presented evidence regarding
his poor health, and therefore the order for detention was replaced by an order for
house arrest.

In view of the first applicant, the appeal was dismissed by a judge panel sitting in
private. The detention of the first and the third applicant, and the house arrest of
the second applicant were extended on several occasions, always in the duration of
thirty days on all three grounds of the CPC. On the day of lodging an indictment,
the “interference with the investigation” was excluded from the list of grounds for
detention. The risk of absconding was elaborated with the type, gravity and character
of the offences, the fact that one of the applicants had a previous criminal record,
and in view of the pending criminal proceedings for the second applicant. The risk
of reoffending, once again, was explained with the nature, character and type of
the offences, and the manner and conditions in which they had been committed. In
an order extending the detention given by the judge panel, the risk of absconding
was justified, inter alia, with the fact that applicants had been familiar with the
indictment and reasons thereof, and therefore, having regard to the contents and
quality of the material and verbal evidence adduced and having been faced with
the possibility of a prison sentence, the accused, if released, could flee or otherwise
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go into hiding. The risk of reoffending was explained in the identical manner
that the first and the third applicant were owners of several companies through
which the offences had been committed, and the other accused were employed or
otherwise connected with those companies. The panel on several occasions had
pointed out that the detention into custody and house arrest were the most efficient
measures that secure the attendance of the accused at the trial, which had had a
positive bearing on their right to a hearing within a reasonable time. Even after
the announcement of the judgement, the first and the third applicant remained in
detention until the judgment became final. The detention of the first and the third
applicant was quashed with a ruling by the Court of Appeals reached at a public
session on which applicants’ appeals were allowed and the trial court’s judgement
was dismissed.

The applicants on several occasions argued that the detention extension orders
had not been sufficiently substantiated, whereas the previous conviction referred
to concerned a traffic offence, which could not be relied on to justify the risk of
reoffending. Furthermore, the first and the third applicant requested that they be
informed of the date of the session held by the Court of Appeals considering their
detention. The Court of Appeals on several occasions found that the attendance
of the accused at the session considering their detention was unnecessary and
continued extending the detention solely based on written files received by the
public prosecutor.

The files lodged in view of Article 5 paragraphs 3 and 4 were justified by the fact that
the domestic courts failed to provide relevant and sufficient reasons for applicants’
detention; that there lacked a public hearing during the proceedings to review the
detention, both before the judge panel (in regard to the continued detention) and
before the Court of Appeals; and that such actions were contradictory, since the
public prosecutor’s submissions filed in response to applicants’ appeals had not
been delivered to the applicants.

According to the ECtHR case-law, whether it is reasonable for an accused
to remain in detention must be assessed in each case according to its special
features. Continued detention can be justified in a given case only if there are
specific indications of a genuine requirement of public, which, notwithstanding the
presumption of innocence, outweighs the rule of respect for individual liberty laid
down in Article 5 of ECHR (Kudta v. Poland [GC], no. 30210/96, § 110, ECHR
2000-X1; Perica Oreb v. Croatia, no. 20824/09, § 107, 31 October 2013, §§ 114
u 116; Panchenko v. Russia, no. 45100/98, § 105, 8 February 2005; Letellier v.
France, judgement of 26 June 1991, Series A no. 207, § 43).

The persistence of reasonable suspicion that a person has committed an offence
does not suffice to justify a continued detention, but, instead, the grounds for
detention must be constantly reconsidered (7rifkovi¢ v. Croatia, no. 36653/09, §
118, 6 November 2012). The release must take precedence before deprivation of
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liberty, that is, continued detention (Vasilkovski and Others v. the former Yugoslav
Republic of Macedonia, no. 28169/08, § 56, 28 October 2010). The arguments
for and against release must not be general and abstract (Smirnova v. Russia,
no. 46133/99 u 48183/99, § 63, ECHR 2003-1X). When the law provides for a
presumption in respect of factors relevant to the grounds for continued detention,
the existence of the specific facts outweighing the rule of respect for individual
liberty must be convincingly demonstrated (see Ilijkov v. Bulgaria, no. 33977/96,
§ 84 infine, 26 July 2001).

The ECtHR is mindful of the complexity of the investigation and accepts that
applicants’ detention into custody may have been initially justified under a
reasonable suspicion to have had committed the offences they were accused of,
and finds it unacceptable that the applicants’ detention during the proceedings
in the initial three months was based on the possibility of their influencing the
investigation. As regards absconding, the ECtHR holds that the danger of flight
cannot be assessed from a purely abstract point of view and solely according to
the potential penalty. The risk of reoffending was not buttressed by any reasonable
fact to prove applicants’ propensity to commit an offence. The ECtHR reiterates
that reference to a person’s prior criminal cannot suffice to justify refusal of release
(Sergey Vasilyev v. Russia, no. 33023/07, § 84, 17 October 2013).

The ECtHR holds that on the
account of the lack of concrete and sufficient reasons for the applicants’ detention
on remand due to the following reasons:

e the domestic courts did not demonstrate the existence of any concrete and
specific facts in support of their conclusion that the applicants presented a real
risk of absconding;

e the domestic courts at no point in the proceedings explained in their decisions
why the alternatives to deprivation of liberty that the applicants suggested in
their appeals against the panel’s decisions would not have sufficed to ensure
that the trial followed its proper course;

e the domestic courts never compared the nature and the degree of seriousness
of the previous convictions with the charges in the present case (traffic offence,
which was not comparable either in nature or in degree of seriousness with the
charges of money laundering, abuse of position, fraud and forgery);

e all the extension orders used the same summary formula with identical wording
and no regard was had to applicants’ individual circumstances and personal
situation.

e grounds may be “relevant”, but cannot be regarded as “sufficient” to justify the
length of the pre-trial detention.

The ECtHR holds that of the
Convention in respect of the absence of an oral hearing in the impugned proceedings
and non-observance of the principle of equality of arms in the proceedings before
the Court of Appeals ensuing from the following actions:
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e neither the panel, nor the Court of Appeals held an oral hearing on which
applicants could have presented their arguments;

e the written submissions the public prosecutor provided the Court of Appeals
had not been communicated to the applicants, and the court addressed those
submissions in its decisions dismissing the applicants’ appeals and extending
detention.

The ECtHR holds that there has not been a violation of Article 6 paragraph 2,
despite applicants’ claims that the wording of the court’s decision on their detention
violated their right to be presumed innocent. In this sense, it is the view of the
ECtHR that a distinction should be made between statements which reflect the
opinion that the person concerned is guilty and statements which merely describe “a
state of suspicion”. The former infringe the presumption of innocence, whereas the
latter have been regarded unobjectionable (Garycki v.Poland, no. 14348/02, § 67, 6
July 2007). Although the wording employed by the panel may be considered rather
unfortunate, the ECtHR does not consider that the impugned phrases contained
an explicit and unqualified declaration that amounted to the determination of the
applicants’ guilt before they were proved guilty according to law, since the panel
did not refer to the applicants as the perpetrators of the offences (see, conversely,
Matijasevi¢ v. Serbia, no. 23037/04, § 48, ECHR 2006-X); Garycki, § 71, u
Fedorenko v. Russia, no. 39602/05, § 90, 20 September 2011).
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ANNEX 5:
Questionnaire for public prosecutors about the application of the Criminal Procedure
Code’s provisions on pretrial detention

MACEDONIAN ASSOCIATION FOR

Organization for Security and
CRIMINAL LAW AND CRIMINOLOGY EE Co-operation in Europe

Mission to Skopje

Anonymous questionnaire under the joint project of the Rule of Law Unit of the
OSCE Mission to Skopje and the Macedonian Association for Criminal Law
and Criminology about “The application of the pretrial detention measure in
accordance to the 2010 CPC*

Employed in the Basic Public Prosecutor’s Office in

(write the name of the town)

1. Please specify what it is that you submit to the judge of the previous procedure enclosed
with the motion for pretrial detention?

2. I submit nothing enclosed with the motion, I just list the reasons in the rationale section of
the motion.

Do you have enough time to obtain the data, information and evidence that you need in order
to justify the motion for pretrial detention?

1. Yes
2. No (please specify the reasons for this)

How many motions of yours for pretrial detention were rejected by the judge of the previous
procedure?

What was/were the explanation(s) for the rejection(s)?
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Has it ever happened that the court ordered a different measure for securing the presence
of the defendant in case when the public prosecutor from the Basic PPO moved for pretrial
detention?

1. No
2. Yes (please specify the measures ordered by the court)

Which of the following measures for securing the presence of the defendant have you moved
for so far?

* Precautionary measure
Number of motions filed
Number of motions granted by the judge

* Bail

Number of motions filed
Number of motions granted by the judge

When the defense moves for bail (please circle)
1. There is a need for the public prosecutor’s opinion before the court has decided
2. There is no need for the public prosecutor’s opinion; the court should decide on its own

» House arrest
Number of motions filed
Number of motions granted by the judge

Do you think that the grounds for ordering short-term detention and the duration thereof are
well stipulated in the CPC?
1. YES
2. NO (please specify the grounds that you think ought to be included in the law and
how should the change in the duration be made and for what reasons)

How long (in hours) is normally/on average the time that you have available from the moment
when the Mol has brought the detained person until the expiry of the 24 hours period for
taking him/her before the judge of the previous procedure?

hours

(please add additional explanations if you deem it necessary)
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What do you do when the suspect is out of reach and there are grounds for ordering pretrial
detention?

Please indicate any other provision in the CPC (specify the relevant article in the law)
regarding pretrial detention that causes you uncertainties, problems, dilemmas or difficulties in
terms of the practical application.

Thank you for your cooperation!
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ANNEX 6:
Template of a Decision ordering Pretrial Detention

THE JUDGE OF THE PREVIOUS PROCEDURE in the BASIC COURT
, acting upon the motion for pretrial detention of the Basic

Public Prosecutor’s Office no. dated D/M/Y , filed against the
defendant due to the existence of a grounded suspicion that he/she
commited the crime of from the Criminal Code, pursuant to art.165 para

1 items 1, 2 and 3 of the CPC in connection with art.168 of the CPC and art.162 in
connection with art.69 para 4 of the CPC, issued the following Decision on D/M/Y

DECISION

AGAINST:
from father , mother , born on D/M/Y
in , living in on street No. , with completed
education, married/single, by ethnicity, citizen of , with ID
number , property status, with/without prior convictions, with

ongoing proceedings for another criminal offence Yes/No;
I

GROUNDED SUSPICION EXISTS
that he/she committed the crime he/she is charged with, as follows:

(description of the crime)

referred to in art.  para in connection with art. para of the Criminal
Code.

II.

PRETRIAL DETENTION IS ORDERED
in the duration of _ days, counting from D/M/Y - o’clock until D/M/Y -
o’clock, due to the existence of the reasons provided for in art.165 para 1 indents 1, 2 and
3 of the CPC.

This measure shall be served in the correctional facility prison.
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1.

Acting ex officio, it is hereby established that the deprivation of liberty of the
defendant , brought in the court on D/M/Y at o’clock before a judge of
the previous procedure, which happened on D/M/Y at o’clock, WAS LAWFUL,
based upon the official record on deprivation of liberty of the Mol of RoM, SIA®*
no. _ as of D/M/Y, and the Decision on detention of a person of the Mol of RoM, SIA
no. as of D/M/Y.

Explanation

The BPPO*" submitted to the judge of the previous procedure a motion for pretrial
detention against the defendant _ , motion no. as of D/M/Y, due to the existence
of the grounds for pretrial detention referred to in art.165 para 1 indents 1, 2 and 3 of the
CPC. Enclosed with the motion he/she submitted the Order for conducting investigation
against the defendant _ due to the existence of a grounded suspicion that the defendant
committed the crime of from the Criminal Code, and also submitted the
following evidence:

It is indicated in the motion that the grounds for pretrial detention as per art.165
para 1 indents 1, 2 and 3 of the CPC are present, i.e. there is a danger of him absconding
if left on freedom or hiding, bearing in mind the reasons (to be specified) ;
danger that he may interfere with the investigation by way of influencing the witnesses,
accomplices or abettors (to be specified) ; and danger that he may repeat the
criminal offence (to be specified) . Because of the above, the public prosecutor
moves that the judge of the previous procedure should issue a Decision ordering pretrial
detention as per art.165 para 1 indents 1, 2 and 3 of the CPC.

With regard to the motion for pretrial detention filed, the judge of the previous
procedure examined the parties to the procedure and the defense counsel, with the
defendant stating that . The public prosecutor indicated in the written
motion for pretrial detention, and thinks that the grounds for pretrial detention, provided
for in art.165 para 1 indents 1, 2 and 3 of the CPC . The defense counsel thinks
that

Following the examination of the parties and of the defense counsel, the judge of
the previous procedure found that:

The motion for pretrial detention is justified.

85 * Sector for Internal Affairs (translator’s note)
8 * Basic Public Prosecutor’s Office (translator’s note)
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Namely, in this concrete case, the judge of the previous procedure finds that the
grounds for pretrial detention, provided for in art.165 para 1 indents 1, 2 and 3 of the CPC,
do exist, i.e. there is a danger that he may abscond if left on freedom to defend himself,
then there is justified fear that he may conceal, falsify or destroy the evidence related
to the crime or interfere with the procedure by way of influencing the witnesses, expert
witnesses, accomplices or abettors, and that there is justified fear that he may repeat the
crime.

When making the decision, the court took into consideration the type and the
nature of the criminal offence, the severity of the sentence it is punishable with, especially
the circumstance that , which realistically points to the existence of a danger
of his flight or of a possibility for him to hide outside the borders of the Republic of
Macedonia.

Bearing in mind that the order for conducting an investigation has just been issued
and that several investigative actions are to be undertaken within the investigation, and
if account is taken of (e.g. past acquaintances, contacts with witnesses,
possible accomplices, accomplice in escape, etc.), there is justified fear that if the defendant
is left to defend himself as a free man he may interefere with the procedure by way of
influencing witnesses, accomplices or abettors. The circumstance that an expert report and
opinion is being developed and that forensic examination of the objects (e.g. vehicle, gun,
DNA) is being made points to the existence of a realistic fear of the possibility that he may
destroy or conceal the evidence related to the crime.

Bearing in mind the fact that he has been carrying out those activities over a
long period of time (e.g. perseverance, persistence, unscrupulousness, etc.),
this points to the existence of a justified fear that he may repeat the crime he is charged
with, i.e. to complete the deed he attempted to do but failed to finish it.

The judge of the previous procedure thinks that this measure, which is the most
adequate one in the concrete case, will secure the presence of the defendant in the further
course of the procedure, and that a more lenient measure is not possible at this moment.

Acting ex officio, and in the sense of art.162 para 1 of the CPC, the judge of the
previous procedure established that the defendant was lawfully deprived of his liberty
based on an official note on deprivation of liberty of the Mol of RoM _ no.  as of
D/M/Y_,i.e. lawfully held in custody based on the respective Decision form of the Mol
of ROM—SIA _ no.  asof D/M/Y ,onD/M/Y at  o’clock.

Bearing in mind the above, one decided as in the enacting terms of this Decision.

BASIC COURT , .no.___asof DIM/Y__

Judge of the previous procedure
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Instruction on legal remedies: Appeal is allowed against the Decision referred to in
paragraph 1 of the enacting terms within 24 hours after receiving it; the appeal shall be
lodged with the Council referred to in art.25 para 5 of the CPC through the judge of the
previous procedure.

THE APPEAL SHALL NOT DELAY THE EXECUTION OF THE DECISION

Appeal is allowed against the Decision referred to in paragraph 2 of the enacting terms
within 48 hours after receiving it; the appeal shall be lodged with the Trial Chamber
referred to in art.25 para 5 of the CPC through the judge of the previous procedure.

Delivered to:
- the defendant,
- the Basic Public Prosecutor’s Office,
- the defense counsel ,
- the correctional facility prison.
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