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About the Global Campaign for
Pretrial Justice

Excessive and arbitrary pretrial detention’ is an overlooked form of human rights abuse
that affects millions of persons each year, causing and deepening poverty, stunting
economic development, spreading disease, and undermining the rule of law. Pretrial
detainees may lose their jobs and homes; contract and spread disease; be asked to pay
bribes to secure release or better conditions of detention; and suffer physical and psy-
chological damage that last long after their detention ends. In view of the magnitude
of this worldwide problem, the Open Society Justice Initiative, together with other part-
ners, is engaging in a Global Campaign for Pretrial Justice. Its principal purpose is to
reduce unnecessary pretrial detention and demonstrate how this can be accomplished
effectively at little or no risk to the community.

Current activities of the Global Campaign include collecting empirical evidence
to document the scale and gravity of arbitrary and unnecessary pretrial detention; build-
ing communities of practice and expertise among NGOs, practitioners, researchers and
policy makers; and piloting innovative practices and methodologies aimed at finding
effective, low cost solutions. In addition, the campaign strives to establish linkages
with associated fields such as broader rule of law and access to justice initiatives and
programs.

The goal of this paper is to focus on an important and underappreciated issue and

assist countries and governments to better understand it and more effectively design



policy responses to it. Although this paper makes reference to specific situations and
countries, it is important to note that excessive pretrial detention is a global issue affect-
ing developing and developed countries alike.

This paper is part of a series of papers examining the impact of excessive pretrial
detention. In addition to the socioeconomic impact of pretrial detention, the papers in
the series look at the intersection of pretrial detention and public health, torture, and
corruption.

More information about the Global Campaign for Pretrial Justice is available at
http://www.soros.org/initiatives/justice/focus/criminal_justice/articles_publications/
publications/pretrialjustice_20090903.

Summaries of the other three papers in this series are available as follows:

. The socioeconomic impact of pretrial detention: http://www.soros.org/initiatives/
justice/focus/criminal_justice/articles_publications/publications/pretrial-deten-

tion-socioeconomic-20100409;

. Pretrial detention and public health: http://www.soros.org/initiatives/justice/
focus/criminal_justice/articles_publications/publications/pretrial-detention-
health;

. Pretrial detention and corruption: http://www.soros.org/initiatives/justice/focus/

criminal_justice/articles_publications/publications/pretrial-detention-corrup-

tion-20100409.
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Summary and Recommendations

Despite the absolute ban on torture and other forms of cruel, inhuman or degrad-
ing treatment or punishment under international law, forms of physical torture such
as beatings, electroshock, asphyxiation, and stress positions—as well as psychological
forms of torture including death threats and threats against family members—con-
tinue to be routinely practiced throughout the world*. Of the nearly ten million people
detained globally, those held in pretrial detention face the most significant risk of tor-
ture and other forms of ill-treatment.?

Pretrial detainees are particularly at risk of being abused because the incentives
and opportunities for torture are most prevalent during the investigation stage of the
criminal justice process. Pretrial detainees are entirely in the power of detaining author-
ities, who often perceive torture and other forms of ill-treatment as the easiest and fast-
est way to obtain information or extract a confession.

The practice of torture during pretrial detention is facilitated by a range of sys-
temic problems, including: criminal justice systems centered on confessions and
underpinned by corruption; lack of access to legal assistance while in pretrial detention;
arbitrary arrests, primarily of poor people without the resources to defend themselves;
poorly trained and paid law enforcement officials who do not have access to modern
criminal investigation tools; and the popularization of a “tough on crime” approach to
criminal justice that exaggerates its benefits and understates its costs.

One of the most effective ways to prevent torture is through early access to legal

aid, combined with a system of regular, unannounced visits to places of detention.
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Yet, of all formal detention facilities, pretrial detention centers and police stations are
typically the most difficult to gain access to, and information on people held in pretrial
detention is often limited or nonexistent. In many cases, authorities do not make pub-
lic data about their pretrial detention populations, and in other cases authorities fail to
accurately track pretrial detainees. This lack of transparency perpetuates the problem of
torture, which continues to occur with impunity in many states throughout the world.
As former Special Rapporteur on Torture Sir Nigel Rodley put it:

[Tlhere needs to be a radical transformation of assumptions in international
society about the nature of deprivation of liberty. The basic paradigm, taken for
granted over at least a century, is that prisons, police stations and the like are
closed and secret places, with activities inside hidden from public view. The inter-
national standards referred to are conceived of as often unwelcome exceptions
to the general norm of opacity, merely the occasional ray of light piercing the
pervasive darkness. What is needed is to replace the paradigm of opacity by one
of transparency. The assumption should be one of open access to all places of
deprivation of liberty. Of course, there will have to be regulations to safeguard the
security of the institution and individuals within it, and measures to safeguard
their privacy and dignity. But those regulations and measures will be the excep-

tion, having to be justified as such; the rule will be openness.*

This paper highlights the risk of abuse faced by pretrial detainees and identifies
some of the systemic factors that perpetuate torture and other ill-treatment. Research
referenced in this paper is largely drawn from the fact-finding missions of former UN
Special Rapporteur on Torture Manfred Nowak and his team, as well as a review of
reports by the European Committee for the Prevention of Torture, other relevant UN

treaty bodies, and non-governmental organizations.

Recommendations

1) Reduce the excessive and arbitrary use of pretrial detention

Greater effort must be placed on ensuring that pretrial detention is used as an excep-
tional measure, in accordance with international law. Reducing the number of people
and the time spent in pretrial detention has the potential to significantly reduce the risk
of torture and other ill-treatment and help ease the global problem of overcrowding in

facilities where pretrial detainees are held.
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A concerted effort is required to link advocacy efforts with alternatives to pretrial

detention and involvement in justice reform programs. In particular, civil society orga-

nizations, individuals, and governments actively engaged in torture prevention should

call for the following:

2)

States should review and modify laws to bring them into line with international
standards relevant to pretrial detention. States should consider decriminalizing
certain minor offenses such as loitering or vagrancy, or modifying laws to prohibit

pretrial detention for such offenses.

Greater investment in judicial training to encourage the use of non-custodial

solutions such as bail, reporting to a police station, or house arrest.

A review of best practices for the use of non-custodial measures and the sharing of
successful models that have helped reduce the number of people held in pretrial

detention.

Awareness raising activities to address public concerns about the use of non-

custodial measures.

If employed, pretrial detention should only be used for strictly specified time
periods and for the shortest time possible. Any extension of pretrial detention

should be duly authorized by a judge.

Put the prevention of torture and other ill-treatment into practice

The absolute prohibition of torture and other ill-treatment needs to be robustly defended

and measures must urgently be put in place at the national level. States must ensure

that they meet their obligations under international law to prohibit and prevent torture

and other ill-treatment. This will include the following:

Acts of torture that fall within the definition of Article 1 of the United Nations
Convention Against Torture must be made a criminal offense under domestic
law. Those responsible for torture, regardless of their rank or position, are held

accountable in accordance with procedures that comply with international law.

Prompt, efficient, and independent investigation is carried out into all allegations

of torture or other ill-treatment.

Those found guilty of torture shall be subject to appropriate sanctions that reflect

the gravity of the crime in accordance with international law.

Any statement gained through torture or other ill-treatment is inadmissible as evi-
dence in any proceedings, except against persons accused of torture as evidence
that the statement was made.

PRETRIAL DETENTION AND TORTURE 13



. Pretrial detention conditions must not amount to torture or other ill-treatment
and those in pretrial detention must be held in places that are properly suited for
them.

3) Invest in creating professional law enforcement services

An under-resourced, poorly educated, and ill-trained law enforcement service signifi-
cantly increases pretrial detainees’ risk of torture and other ill-treatment. Emphasis
must be placed on providing training to law enforcement personnel that reflects human
rights standards and emphasizes the concerns of vulnerable groups, including pretrial
detainees. Interrogation practices that facilitate the use of torture and other ill-treatment
should be discontinued and investment should be made into promoting practices and
equipment that discourage coercive interrogation methods. Police authorities and other
law enforcement officials should receive training in modern crime investigation tech-
niques that duly reflect international human rights standards. Interrogation practices
should be kept under periodic review to reflect the most recent human rights standards.
Further training tools may need to be developed for law enforcement personnel to
promote a better understanding of the interplay between respecting human rights and
law enforcement.

Other legal professionals, such as lawyers and judges, should receive appropriate
training on interrogation and investigation techniques that reflect international human
rights standards.

4) Engage with the legal and health professions

Access to a lawyer at the very outset of detention and before interrogation is one of the
strongest safeguards against torture and other ill-treatment. Access to appropriate medi-
cal services is also essential for pretrial detainees. Widespread engagement with the
legal and health professions, including national and regional bar and health practitioner
associations, is essential. Specific approaches should include:

. Developing training programs for health and legal professionals on detecting,
reporting, and preventing torture. These trainings could be given during profes-
sional qualification courses and as part of continuing professional development.

. Involving national bar associations in law reform programs and other policy devel-
opments such as NPM designation.

. Advocating for the establishment of national legal aid programs that guarantee
access to a lawyer for all detainees including prior to interrogation.

. Supporting the implementation of paralegal programs at police stations, remand

centers, and prisons.
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. Increasing the availability of independent health practitioners for those in pretrial

detention.

5) Focus targeted interventions as part of a comprehensive set of measures

addressing the criminal justice system as a whole

In order to effectively tackle torture and other ill-treatment within pretrial detention, there
needs to be a robust system and framework of safeguards in place at the national level.

The following specific activities could facilitate this process:

. Multi-disciplinary involvement should be encouraged in criminal justice reform
programs by including torture prevention specialists, legal and medical profes-
sionals, and rehabilitation centers.

. Cooperation and constructive dialogue among different agencies within the crimi-
nal justice system should be strengthened through regular meetings among the
various stakeholders in order to coordinate and share information.

. Thematic and country-specific research should be undertaken to detail a “chain
of risk” in relation to torture and other ill-treatment at all stages of the criminal

justice process.

In addition to the recommendations outlined above, the Optional Protocol to the
Convention Against Torture (OPCAT) provides clear opportunities to strengthen the
torture prevention framework at the national level, and has created an opportunity for
countries to review their monitoring practices for police detention and other pretrial
facilities. States should be encouraged to ratify and properly implement the OPCAT.
As of January 1, 2011, 57 States Parties have ratified it and 32 countries have desig-
nated their National Preventative Mechanisms NPMs. States Parties to the OPCAT must
ensure that the power to monitor police detention and other pretrial detention facilities
is incorporated into the mandate of any NPM, established or designated.

Targeted support to NPMs, systematically monitoring the situation and oversee-
ing the implementation of safeguards, is critical. This must address the underlining
features of an effective NPM such as its independence, both in terms of functional
independence and independence of its personnel, adequate financial and human
resources, and the mandate that duly reflects the necessary NPM powers. Recognizing
the increased workload involved in monitoring places of police detention, as well as
the obstacles placed in the way of access, greater focus should be placed on practical
approaches to monitoring. This could include publishing how to guides, monitoring
in police detention facilities, as well as conducting structured dialogue with police and

prison services.
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Introduction

“Anyone who has been tortured remains tortured [...] Anyone who has suffered torture never
again will be able to be at ease in the world; the abomination of annihilation is never extin-
guished. Faith in humanity, already cracked by the first slap in the face, then demolished by

torture, is never acquired again.”

Torture and other forms of cruel, inhuman, and degrading treatment or punishment
are universally recognized as abhorrent acts and are prohibited under international law
at all times. Torture has been recognized as the “most serious violation of the human
right to personal integrity and dignity... [i]t presupposes a situation where the victim is
powerless i.e. is under the total control of another person.”®

The vast majority of torture and other ill-treatment that occurs around the world
takes place in pretrial detention. (For the purpose of this paper, pretrial detention is
defined as any form of custody or confinement by law enforcement, from the time of
arrest through police custody, during transfers, before and after judicial review of the
decision to detain, and until a person has been formally tried by a court and convicted,
or acquitted and released.) Excessive and arbitrary pretrial detention is universally pro-
hibited by international legal norms. Although rational pretrial detention can play an
important role in criminal justice systems, it should be the exception rather than rule,’
to be used only under certain specific conditions.

But the over-use of pretrial detention is often standard practice, exposing a greater

number of people to the risk of being tortured. In many countries, half of the detainees



in the criminal justice system are awaiting trial; in some countries the proportion is
over 8o percent.® Pretrial detainees are extremely vulnerable to abuse because they are
entirely in the power of authorities who have an interest in gaining information or a
confession. Many law enforcement officials perceive torture as the easiest and fastest
way to achieve their goals.

Recognizing the particular problems of political detainees and vulnerable groups,
such as women, children, persons with disabilities, and drug users,? this analysis will
focus on the larger-scale problem of torture and other ill-treatment of people held in
pretrial detention for routine criminal cases. The UN Special Rapporteur on Torture
has observed that it is usually “ordinary people” suspected of “ordinary” crime who
are most commonly the victims of torture and other ill-treatment.” In many parts of
the world there is a justifiable fear that once apprehended by the police, people fall
into a criminal justice abyss that is almost impossible to escape. Pretrial detention is
frequently the worst part of such a system. During this crucial period, authorities seek
to obtain confessions to secure conviction, and torture and other ill-treatment is often
used as a means of obtaining such information. In addition, people may languish for
months, or even years, without appearing before a judge, without access to a lawyer, and
without contact with family or friends. The average time spent in pretrial detention in
Nigeria is 3.7 years; in Kenya some individuals have waited more than 17 years for trial."”
In human rights cases against the Russian Federation, the European Court of Human
Rights established that detainees had been held for four™ to six years” in remand.

Pretrial detention is used excessively around the world today, contributing to the
global problem of overcrowded prisons."* Individuals subjected to prolonged pretrial
detention emerge from the justice system years later, mentally and physically scarred,
and with little chance of redress or rehabilitation. This is profoundly damaging to the
individual and to society as a whole.

Pretrial detention is not always wrong; it can be necessary to prevent the flight of
a criminal suspect and/or illegal tampering with evidence or the process itself. Pretrial
detention is legal if it meets carefully defined conditions in human rights law, particu-
larly the right to liberty and security of the person,” and the principle of presumption
of innocence.” But international legal norms favor releasing the accused pending trial.”
Although international law recognizes the vulnerability of pretrial detainees and pre-
scribes specific safeguards and entitlements to reflect their status, all too frequently
these safeguards are ignored and pretrial detainees are subjected to far worse detention
conditions than convicted detainees. This is especially true in police stations and other
short-term custody locations, which are seldom designed for prolonged detention but
frequently used for this purpose.

Addressing the underlying factors leading to torture and other ill-treatment and
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establishing preventive mechanisms requires a comprehensive approach. This paper
examines the root causes that underlie the practice of torture and other ill-treatment in
pretrial detention. It aims to show that a holistic approach is necessary to eliminate the
circumstances in which torture and other ill-treatment occur. Torture can be deterred
by holding perpetrators accountable, refusing to admit evidence gained through torture,
and allowing independent oversight of detention facilities.

This paper begins with a brief overview of pretrial detention. Chapter II outlines
the international legal framework to prohibit and prevent torture and other ill-treat-
ment. Chatper III describes the practice of ill-treatment in pretrial detention, tracing
the stages from apprehension to remand detention. It demonstrates that detainees risk
ill-treatment at all stages of their detention, often without adequate recourse through
which they can lodge a complaint. Chapter IV identifies the systemic factors that facili-
tate the practice of torture and other ill-treatment during pretrial detention, and explores
the key areas where states fail to adequately protect pretrial detainees.

The final chapter covers recent developments and practices aimed at the preven-
tion of torture and other ill-treatment. It examines a range of national mechanisms and

civil society initiatives designed to protect pretrial detainees.
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I. Overview of Pretrial Detention

One way to measure the scope of pretrial detention is its duration—the number of
days people spend in detention. According to a 2003 European Commission investiga-
tion, the average length of pretrial detention in 19 of the then 25 member states of the
European Union was 167 days, or 5.5 months."® Data for other countries or regions are
hard to find, but the global average is almost certain to be higher than the European
figure—for example, the average length of pretrial detention in Nigeria is 3.7 years."

A second gauge of the extent of pretrial detention around the world is the total
number of individuals in detention. While accurate and up-to-date data are not avail-
able for all countries, it is reliably estimated that worldwide, some three million people
are in pretrial detention at any given time.* That is larger than the populations of 6o
countries, including Armenia, Congo-Brazzaville, and Jamaica.

Still, the three million-person snapshot of a given day’s pretrial detention popula-
tion does not adequately convey the real extent of pretrial detention around the world.
A more dynamic measure is the flow of people into custody over time. In the course of
a typical year, an estimated 10 million people will enter pretrial detention—a number
greater than the populations of two-thirds of the world’s countries.”

A third important measure of pretrial detention is the percentage of all detainees
who are in the pretrial stage: globally, one out of every three detainees is awaiting trial
and has not been found guilty of a crime.**

A fourth way of measuring pretrial detention is the rate, calculated as the num-

ber of pretrial detainees per 100,000 of the general population. Globally, an estimated



44 people per 100,000 are in pretrial detention, but this figure hides vast disparities
among regions. The Nordic countries of Europe, for example, have a pretrial detention
rate of 14 per 100,000, while North America’s rate is 137 per 100,000.

The excessive and arbitrary use of pretrial detention is a global problem, affecting
developed and developing countries alike. As the data on average duration of pretrial
detention indicate, there is great variance among states in their use of pretrial detention.
But while the problem is nearly universal, its manifestations are manifold and diverse.
Some broad patterns tend to hold and can be useful in understanding the diversity and
complexity of the issue.

Developed countries tend to have more total pretrial detainees as well as a higher
pretrial detention rate. The United States, for example, has the world’s highest total
number of pretrial detainees (approximately 476,000), and the fourth-highest rate of
pretrial detention (158 per 100,000). But the average pretrial detention duration and the
percentage of all prisoners who are pretrial are relatively low in the U.S. and throughout
the developed world.

Conversely, in the developing world the rate of pretrial detention may be com-
paratively low, but the average duration and percentage of all prisoners who are pretrial
are relatively high. In some countries, over three quarters of all prisoners are pretrial
detainees. This includes Liberia (where 97 percent of all prisoners are awaiting trial),
Mali (89 percent), Benin (8o percent), Haiti (78 percent), Niger (c. 76 percent), Bolivia
(74 percent), and Congo-Brazzaville (c. 7o percent).

Pretrial detention can provide a window into the effectiveness and efficiency of a
particular state’s criminal justice system, as well as its commitment to the rule of law.
In the developed world, the lower percentage of all prisoners who are pretrial and the
shorter average duration of pretrial detention indicate a relatively efficient criminal jus-
tice system: people move through the system quickly and are generally released pending
trial. In developing countries, however, the great majority of all detainees are pretrial
and they can languish in that situation for years. This indicates, at best, an inefficient
and overwhelmed criminal justice system, and at worst a lack of commitment to the
rule of law.

The global scope of excessive pretrial detention is important to understand when
considering one of the primary ills attendant to it: that pretrial detainees—as this paper

seeks to demonstrate—are at greater risk of being tortured than sentenced prisoners.
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. Legal Framework

Torture and other ill-treatment are prohibited under international law. This right is
non-derogable; no one may be subjected to torture and other ill-treatment under any
circumstance, including during times of war or public emergency. The prohibition of
torture and other ill-treatment is a rule of customary law: it is regarded as so absolute
and universally accepted that even states which have not ratified any of the international
treaties that explicitly prohibit torture and other ill-treatment are banned from using
it against anyone, anywhere, at any time. In addition, the prohibition of torture is con-
sidered to be a peremptory norm of international law.>* This means that all states are
bound by this prohibition and may not withdraw from this obligation under any circum-
stance; their obligation to prohibit torture cannot be modified in any way, including by
treaty, national law or custom, and no excuse, such as a threat to national security or a
state of emergency, can be invoked to justify its use.

Torture and other ill-treatment are prohibited by numerous human rights instru-
ments, both at the international and regional levels, including the UN Declaration
of Human Rights, the International Covenant on Civil and Political Rights (ICCPR),
the UN Convention against Torture (UNCAT), the UN Convention on the Rights of
the Child, the Geneva Conventions and Additional Protocols, the African Charter for
Human and Peoples’ Rights, the American Convention on Human Rights, and the
European Convention on Human Rights and Fundamental Freedoms.

Torture is defined by Article 1 of the UN Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT) as
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any act by which severe pain or suffering, whether physical or mental, is inten-
tionally inflicted on a person for such purposes as obtaining from him or a third
person information or a confession, punishing him for an act he or a third person
has committed or is suspected of having committed, or intimidating or coercing
him or a third person, or for any reason based on discrimination of any kind,
when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official

capacity.

Unlike torture, other cruel, inhuman, or degrading treatment or punishment
(other ill-treatment) is not defined by the UNCAT or other human rights instruments,
but is equally prohibited under international law. This category of ill-treatment is
designed to provide the broadest possible protection for people from abusive practices
that erode human dignity. It is important to stress that any form of corporal punishment
is inherently degrading, and in many cases may also amount to cruel and inhuman
punishment or torture in violation of international human rights law.> Over the years,
a wide range of ill-treatment or punishment has been recognized as cruel, inhuman, or
degrading, including poor detention conditions, over-crowding, lack of adequate sani-
tary provision, lack of light, lack of exercise, and the use of certain forms of punish-
ments and restraints.

All states should enact a range of measures aimed at preventing torture and other
ill-treatment from occurring or reoccurring. Indeed some treaties contain specific mea-
sures that states parties must implement to prevent torture and other ill-treatment.
For example, the UNCAT includes an obligation for states parties to prevent torture
and other ill-treatment by all possible means (Articles 2 and 106). It entails a number
of provisions aimed at prevention, such as training of security personnel and ex-officio
investigations into allegations of torture, which are mandatory for states parties.

In order to remove a key incentive for using torture during interrogation periods,
international law also expressly prohibits the use of statements gained through torture
and other ill-treatment. Article 15 of the UNCAT states “[e]ach State Party shall ensure
that any statement which is established to have been made as a result of torture shall not
be invoked as evidence in any proceedings, except against a person accused of torture
as evidence that the statement was made.” While this prohibition does not expressly
mention statements obtained through other forms of ill-treatment, this Article must
now be read in light of the UN Committee against Torture’s recent general comment
on Article 2 of the UNCAT relating to the prevention of prohibited acts. The UN Com-
mittee against Torture (CAT) has taken the approach that “the obligation to prevent

ill-treatment in practice overlaps with and is largely congruent with the obligation to
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prevent torture,” thus “measures required to prevent torture must be applied to prevent
ill-treatment.”*°

This interpretation of the absolute prohibition of the use of statements gained
through torture and other ill-treatment must also be read in light of Article 14(3)(g) of
the ICCPR which provides that no one must be “compelled to testify against himself
or to confess guilt.” The UN Human Rights Committee (HRC) has confirmed that in
order to discourage torture and other ill-treatment, “the law must prohibit the use of
admissibility in judicial proceedings of statements or confessions obtained through
torture or other prohibited treatment.”*

In order to ensure that interrogation methods are compliant with international
law and do not violate the prohibition against torture and other ill-treatment, Article
11 of the UNCAT provides that “[e]ach State Party shall keep under systematic review
interrogation rules, instructions, methods and practices as well as arrangements for the
custody and treatment of persons subjected to any form of arrest, detention or impris-
onment in any territory under its jurisdiction, with a view to preventing any cases of
torture.”

International law also recognizes that people deprived of their liberty are par-
ticularly vulnerable to these forms of abuse. A comprehensive range of standards and
safeguards have been elaborated to address this detention-related risk. Examples of
these types of standards include the UN Standard Minimum Rules for the Treatment
of Prisoners; the UN Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment; the European Prison Rules; the Inter-American
Principles and Best Practices on the Protection of Persons Deprived of Liberty in the
Americas; and the Guidelines and Measures for the Prohibition and Prevention of Tor-
ture, Cruel, Inhuman or Degrading Treatment or Punishment in Africa (The Robben
Island Guidelines).

These standards provide a broad framework of protection, and while the majority
of these standards are relevant to all detainees, some have been elaborated specifically
to protect the rights of pretrial detainees because it is during the investigatory stages
that a detainee is most at risk of being subjected to torture.

In addition to the prohibition against torture per se, a range of other rights has
been elaborated under binding international law for people who have been detained and
charged with a criminal offense, including:

. The right not to be subjected to arbitrary detention
. The right to be presumed innocent
. The right to be informed of the reasons for the arrest

. The right to be informed promptly of any charges
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. The right to not be compelled to confess guilt or testify against themselves
. The right to challenge the lawfulness of the detention
. The right to be brought promptly before a judge

. The right to legal assistance.?®

Together, these rights articulate a system of judicial and procedural checks on law
enforcement officials, creating an environment where torture and other ill-treatment are
unlikely to occur, and if they do occur, they are acted upon promptly and the perpetra-
tors held accountable. These rights form a framework of protection and must be con-
sidered interdependent. A failure to observe any of these rights significantly increases
the risk of torture and other ill-treatment for pretrial detainees.

Despite this longstanding, universally acknowledged and absolute prohibition on
torture and other ill-treatment, pretrial detainees routinely face these forms of abuse.
International law has tried to respond to the obvious risks faced by pretrial detainees
with a broad range of specific safeguards. What is lacking is a full and effective applica-

tion of these safeguards at the national level.
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IIl. The Practice of Torture and
Other Ill-Treatment in Pretrial
Detention

This section gives an overview of torture and other ill-treatment by following the chro-
nology of pretrial detention, highlighting the risks at each stage. This overview is largely
drawn from the experiences of former UN Special Rapporteur on Torture Manfred
Nowak and his team during fact-finding missions to 15 countries.*®

Reports from previous Special Rapporteurs on Torture, the European Committee
for the Prevention of Torture (CPT), as well as other relevant UN treaty bodies and non-
governmental organizations show that criminal suspects are at risk of torture and other
ill-treatment at all stages of their detention, from the moment of their apprehension

until their release. However, two principal problem areas have been identified:

. torture is most likely to occur at the initial stage of detention, usually in the first
days of police custody when it is applied to extract a confession; and

. extremely poor detention conditions and serious overcrowding of pretrial
detention facilities often amount to cruel, inhuman, or degrading treatment or
punishment.
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Contrary to the widespread opinion that torture is exclusively the fate of political
prisoners and suspected terrorists most victims of torture and other ill-treatment are
ordinary people accused of ordinary crimes. Members of the poorest and most disad-
vantaged sectors of society are more likely to be discriminated against by the crimi-
nal justice system, and hence more likely to be confined to pretrial detention.’* While
detained, the discrimination often continues and exposes them to an increased risk of
torture and other ill-treatment. In addition, poor or disadvantaged groups in detention
are often hindered from accessing justice, either due to discriminatory attitudes® or
to their financial situation and social status.>* Examples of such discrimination can be
found in the treatment of drug users and sexual minorities. Drug use is often harshly
criminalized; in some countries more than a third of detainees are charged with drug
related crimes.”» When in detention, drug users are commonly faced with a lack of
medical care, as well as discriminatory treatment by the authorities, including solitary
confinement, special prison regimes, and poor detention conditions.’* Similarly, sexual
minorities are criminalized in many countries for expressing their sexual preferences.
In detention they face a particular risk of torture and other ill-treatment, and are often
held under considerably worse conditions than others.

Three distinct stages within the pretrial phase have been identified and are exam-
ined below in turn.

1) Upon Apprehension

Torture and other ill-treatment usually occur behind closed doors in detention, but
abuse by police and security officers also takes place upon arrest and before reaching
police premises or other detention facilities. The police may legally use proportionate
physical force to apprehend and secure a suspect to prevent escape or harm to them-
selves or others. In practice, the police often use excessive force during arrest or transfer
to police custody, resulting in pain or suffering disproportionate to the circumstances
of the case. For example, in Nigeria, where armed robbery is a grave problem, it has
become common practice for police to shoot suspects in the legs and feet once they have
been apprehended to prevent them from fleeing, or as a means to make them confess*

Once apprehended, suspects risk being tortured during their transfer to police
premises. As illustrated in the case from Paraguay below, suspects are sometimes
tortured in the police vehicle in order to extract a confession, or they are taken to a
separate, often secret location where they are tortured before being taken to the sta-
tion for interrogation. In Indonesia, detainees were brought to private houses upon
arrest, where they were tortured, sometimes for several days.”” The police often benefit
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from broad discretion in their treatment of suspects during arrest. Effective methods of
recording arrests and monitoring treatment during transfers are often absent, allowing
officers to avoid being held accountable. This may encourage police to treat suspects
severely before they are brought to a detention facility where the police are likely to be

subject to stricter constraints.

Paraguay

César Riquelme is a member of the indigenous community of El Estribo del
Pueblo Enxet. According to the information received by the NGO Tierraviva,
on August 23, 2005, at about 10 a.m., two National Police officers and two
members of the Lolita Mennonite community went to Mr. Riquelme’s house.
They informed him that his father was waiting for him in Lolita to discuss
something and that they had come to pick him up. In the car, Mr. Riquelme
was accused of stealing several items from his father’s workplace and
aggressively interrogated. He was shouted at, bound with a rope, and threat-
ened with death unless he confessed. The officers squeezed Mr. Riquelme’s
testicles, punched him in his face, and banged him against the side of the
car. Upon arrival at an office in the Mennonite community in Lolita, he was
locked in a dark room where he was beaten, threatened, and insulted for
several hours. Afterwards, Mr. Riquelme was released. A complaint was filed,

but the public prosecutor has taken no further steps.?®

2) In Police Custody

The majority of cases of torture encountered during the fact-finding missions of the UN
Special Rapporteur took place during the initial period of police detention. In eleven of
the fifteen countries visited, torture in police custody was widespread or systematic. In
police custody, investigating authorities have direct control over suspects and an imme-
diate interest in securing a confession. Police officers often enjoy unfettered discretion
in their treatment of suspects during interrogation, and in many countries monitoring
mechanisms are weak or absent. Suspects are often interrogated without the presence
of a lawyer or any independent monitors, allowing officials ample opportunity to exert
pressure through ill-treatment. The police are also not always properly resourced or
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trained to use modern techniques of crime investigation. Under intense pressure to
solve cases, coercing a confession sometimes appears to be the easiest and perhaps the
only way of convicting a suspect. In many countries around the world torture remains
a routine part of police work to extract confessions or other information from suspects
who refuse to “cooperate.”

Although the extraction of information and a confession is the most common
purpose of torture, pretrial detainees are also abused as a means of punishment, intimi-
dation, or to extort money. In many countries, physical abuse of detainees is used as
a means of upholding prison order. In Togo, officers admitted to occasionally using
violence, especially when the detainee is suspected of having committed a grave crime
or does not obey orders.* In Nigeria, detainees reported that they were forced to torture
each other in front of other detainees, including children.*® Officials use such practices
to demonstrate their absolute authority and to illustrate the powerlessness of detained
suspects. This may be a form of both physical and mental torture.

In many countries where corruption is widespread, pretrial detainees are easy
victims of authorities who may torture detainees in order to extort money from them. In
Indonesia, corruption is a “quasi-institutionalized practice” and detainees are “spared”
from ill-treatment in return for the payment of money.# Sometimes the most basic ame-
nities are withheld unless payment is received. In Togo, for example, many detainees
indicated that they only have access to drinking water if they pay for it.#* Corruption
in detention facilities can have alarming consequences for detainees who are entirely
dependent on authorities. It can lead to life endangerment when necessities for survival
are withheld.

Conditions in police custody are particularly problematic when suspects are held
for long periods of time. Suspects should be held in police facilities only until the first
judicial review of detention, which should take place within a maximum of 48 hours
after arrest. In many countries, however, suspects are held in police custody for several
months or even years. This leads to heavy overcrowding in police cells, which are often
already severely under-resourced and do not meet the requirements for short-term (let
alone long-term) detention. Due to lack of space, detainees are sometimes forced to
sleep in shifts or on a concrete floor in police cells that lack sufficient light and venti-
lation. Access to sanitary facilities is often restricted or completely absent, leading to
critical hygiene conditions. The most basic amenities such as food, water, and medical
care are frequently limited. In some countries, detainees are entirely dependent for
such necessities on their families or fellow detainees.* This denial of basic amenities
may force detainees who lack outside support into slave-like dependency. By withhold-
ing medical treatment, officials can put detainees’ lives at risk. In Nigeria, for example,

suspects shot by the police during their arrest did not receive any medical treatment.*
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Equatorial Guinea

A male detainee, age 23, resident of the “Presidentia district,” was told upon
arrest that he would be held for five days. Instead, he was detained for several
months by the time of the Special Rapporteur’s visit. He complained that
there was almost no water and that detainees had to pay for drinking water;

food was not provided, and there was no protection against mosquitoes.®

Detention under the conditions described above is common in a number of coun-
tries, and certainly amounts to ill-treatment. If done deliberately to coerce a confession
or information, such conditions can amount to torture. Detainees are often denied
access to complaint mechanisms, a competent lawyer, or independent judge. As a con-
sequence, they may feel forgotten by the outside world, and the severe conditions and
excessive length of detention can motivate them to confess to a crime just so they can
be transferred to a regular prison facility and escape the state of limbo in which they
have no idea when, or if, they will be released.

A particularly grave problem in pretrial detention is the restriction on visits by
a lawyer or family members, and the total isolation from the outside world by holding
detainees incommunicado or in secret detention. The UN Human Rights Committee
has held that such detention constitutes inhuman and degrading treatment for both
the detainees and their families.* It also prevents detainees from communicating the
conditions of their detention and treatment to the outside world, rendering account-

ability and external scrutiny impossible and facilitating torture and other ill-treatment.*

3) In Remand Detention

After judicial review, detainees are frequently placed in remand detention to await
trial. This should be an exceptional measure: international legal norms favor releasing
the accused (who are, after all, presumed innocent) pending trial. But in many, if not
most countries, pretrial release is rare and the vast majority of accused are detained
pending trial.

Although they are no longer under the control of authorities interested in a con-
fession, remand detainees are still subject to a high risk of torture inflicted by or with

the knowledge of prison officials. Upon arrival at remand prisons, detainees risk being
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exposed to abusive “welcome treatments” which can be practiced by prison guards as a
means of intimidation and subordination, or by other detainees to introduce newcomers
to the established inter-detainee power structures.

In many countries, there were reports of abusive initiation ceremonies such as
beatings by prison guards or painful and degrading physical exercises in front of the
other detainees.* In Jordan, detainees reported that a “welcoming committee” of up to
20 officers forced them to strip to their underwear in the courtyard and subjected them
to heavy beatings. When they lost consciousness, the detainees were revived with cold
water and beaten again. The beatings lasted for days and no medical treatment was pro-
vided for their injuries. In Togo, detainees were subjected to beatings by fellow detain-
ees if they did not pay an “arrival fee,”* and in some detention centers in China, staff
told veteran detainees to torture new arrivals.’® Detainees in Kazakhstan reported being
abused during “medical check-ups,” their abuse adapted to target their “weak points,” or
sickness.” Consequently, many detainees were afraid to return to the hospital to receive
medical treatment.’* Another form of initiation is detention in “welcome cells,” alleg-
edly for quarantine purposes or to classify detainees before placement in normal cells.
Conditions in such cells are worse than elsewhere in the facility and detainees are often
shackled or handcuffed for the entire period.” These “welcome cells” are usually used as
punishment cells for normal detainees, suggesting that new arrivals are placed in them
as a means of intimidation and punishment rather than for administrative reasons. The
two extremes of complete isolation or serious overcrowding’* are common, and cause a
higher risk of torture and other ill-treatment for new arrivals. In some cases detainees
suffer weeks or even months in these poor conditions. A number of countries do not
separate male and female detainees, leaving women vulnerable to sexual abuse as con-
firmed by the visits to Equatorial Guinea, Nigeria, and Nepal.>® In one detention center
in Paraguay in which the sexes were not separated, a detainee reported that prostitution
existed and was allowed by the wardens.’® Such inter-prisoner violence can amount to

torture and other ill-treatment if the state fails to act with due diligence to prevent it.
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China
Li Jianfeng is serving a 16-year sentence for subversion in Jian Yang No.
2 Prison. He was detained on October 31, 2003, along with seven other
accomplices, all of whom were allegedly tortured during police interrogation.
It is believed that he was arrested for defending vulnerable groups and for
exposing the alleged corruption of a local official. In the Criminal Investiga-
tive Brigade of Lin De City, Li Jianfeng was reportedly imprisoned in a small
iron cage measuring less than one square meter for eleven days. During
this time, a strong spotlight was cast into the cage 24 hours a day; he was
deprived of water and denied access to a medical doctor. Li's father reported
that electric batons discharging high voltage electric shocks were used on
his son’s eyes and on the tips of his ears. Before formal imprisonment, Li
was transferred through five different pretrial detention centers. It is reported
that when he arrived at a new pretrial detention center, the staff would tell
the veteran detainees to torture and hit the new arrivals. As a result of this Li
Jianfeng reportedly suffered cerebral swelling and continued to suffer there-

after from headaches, fainting, dizziness, and ringing in his ear.”

Pretrial detainees may also receive particularly bad treatment: they are frequently
denied the rights that should be afforded to them as unconvicted detainees and are also
denied the entitlements afforded to convicted prisoners, such as access to educational
training or meaningful work. Remand detainees become second-class prisoners who are
not treated as innocent, yet are not given access to the facilities of convicted prisoners.
Prison authorities frequently do not regard it as their responsibility to care for pretrial

detainees and provide them with only the most basic facilities.
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Nigeria
Ms. Halima David, age 38, from Kaduna State, was held in pretrial detention
for six years. She was taken to the Criminal Investigation Department after
her arrest, where she was detained for one month. She was reportedly beaten
by a female police officer, forced to swallow teargas, and fainted as a result.
She could not recall signing a statement. She reported that she was pregnant
at the time, lost the baby, was not provided medical treatment, and had to
buy medicine with her own money. She has had no contact with her seven
children, and did not know where they were, since her husband died while

she was prison. She could not afford a lawyer.5®
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V. Systemic Factors that Lead to
Torture and Other lll-Treatment
of Pretrial Detainees

This section analyzes the principal factors leading to torture and other ill-treatment in
pretrial detention. It also examines why pretrial detainees are exposed to a particularly
high risk of torture and other ill-treatment, and explores the reasons for a state’s failure
to adequately protect the people under its authority. While individual factors responsible
for the high risk of torture and other ill-treatment in pretrial detention are analyzed
separately, it is important to recognize that the factors are interrelated and interdepen-
dent and cannot be divorced from one other.

1) Malfunctioning and Under-resourced Criminal
Justice Systems

Once detainees find themselves in pretrial detention, they may risk becoming victims
of a malfunctioning criminal justice system that fails to protect them from torture and
other ill-treatment at each stage of their detention. Such malfunctioning is mainly due

to severely under-resourced criminal justice systems and inadequate management of
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detention facilities, insufficient training or inappropriate laws, and practices linked to
a lack of awareness and sense of responsibility for the detainees. Recourse to torture is
aggravated by an excessive dependence on confessions by judicial systems, reflecting
investigators’ inadequate training and lack of equipment for gathering evidence.

The Special Rapporteur’s country visit to Togo revealed that the police and gen-
darmerie must conduct investigations, but are often not given the tools to effectively
carry out their work.’® In Nigeria, law enforcement authorities were seriously under-
resourced and confronted with a high rate of violent crime. As a consequence, adequate
training of criminal investigation authorities is lacking and corruption is endemic, lead-
ing the police to resort to “heavy-handed tactics in a criminal justice system which relies
heavily on confessions.”®® Similarly, in Paraguay, there was extremely limited training
of police officers in obtaining evidence as part of a criminal investigation.®" Politicians,
judges, prosecutors, and even the media can put intense pressure on the police to solve
cases quickly. In some countries, police officers are motivated to extract confessions by
a system of incentives: they are evaluated according to the case-breaking rates and their
salaries or possible promotions are directly linked to how many criminal suspects are
convicted due to their “investigative successes.”®

Pretrial detainees are routinely subjected to various forms of physical torture,
including beatings, blows, electroshocks, asphyxiation, suspension, stress positions,
as well as various psychological forms of torture and other ill-treatment such as death
threats and threats against family members. Such practices are often repeated over
several days, and specifically target individual weaknesses. Whether a torture victim
confesses usually depends not on whether or not he is guilty of a crime, but rather
on whether he is physically and mentally strong enough to endure the ordeal. As a
consequence, a considerable proportion of convicted prisoners have been found guilty

because they confessed to crimes they did not commit.*

Nigeria

Benjamin Saro, 24, an artist from Benue State, was arrested on January 19,
2001 in a police raid, and was charged with conspiracy and armed robbery.
He reported that he was beaten with black wooden batons and cable wires,
and that police demanded money from him. In the more than six years he
had been in Kuje Prison awaiting trial, Saro reported that on dozens of occa-

sions his case had been brought before the court only to be adjourned.®
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2) Inadequate and Underfunded Detention Facilities

Detention facilities are often not suited to the number of persons they hold and the
length of detention. Authorities are sometimes unable to provide even the most vital
provisions such as drinking water, food, and medical care, and detainees are forced to
rely on their families or fellow inmates for basic provisions. This scarcity of resources
results in discriminatory treatment and a high risk of tension among the detainees.

All Nigerian detention facilities visited by the Special Rapporteur were severely
overcrowded, with some facilities operating at double or triple the actual capacity,
resulting in extremely poor physical and sanitary conditions. In Port Harcourt Prison,
where 92 percent of the detainees were awaiting trial, 2,420 detainees were held in a
prison with the capacity for 8oo detainees. The conditions for pretrial detainees were
even worse than for convicted prisoners. They were held in overcrowded cells lacking
appropriate hygiene facilities, with insufficient places to sleep; inadequate food, water,
and medical care; and no opportunities for educational, leisure, or vocational training.
According to the Special Rapporteur:

It is ironic that discriminatory treatment suffered by pretrial detainees, who may
be held longer than some convicts, has been justified by the heads of some facili-
ties on the grounds that their guilt being not yet proven, there is less responsibil-

ity and obligation, and consequently less resources, allocated to care for them.®

Such appalling detention conditions were witnessed in many remand prisons in
several countries. In Uruguay, detainees were held in an outdoor sector of metal boxes
called “Las Latas” (the tin cans). Detainees were only allowed to leave the cells for a
maximum of four hours a week and had restricted access to water, forcing them to drink
from the toilet. They had to relieve themselves using plastic bottles or bags, which were
then thrown into the courtyard shared by these metal boxes. The steel modules gener-
ated an intolerable heat in the sun, which also exacerbated the smell of the feces in the
courtyard. Medical attention at “Las Latas’” was not easily obtained and some detainees
cut themselves in order to be taken to a doctor.®®

Due to a lack of staff and poor management of the detention facilities, authorities
are often not able or willing to protect detainees from violence. In some cases they allow
the detainees to discipline themselves. In Togo, authority was delegated to the bureau
interne (the hierarchy of prisoners), effectively controlling all aspects of life within the
facilities. Providing one group of detainees with such sweeping authority contributes
significantly to an environment characterized by abuse of power, corruption, and vio-

lence.®
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The failure to separate pretrial detainees from convicted prisoners can also aug-
ment the risk of inter-detainee violence. In many countries, a lack of specific remand
facilities makes such a separation impossible. When mixed with convicted, long-term
prisoners, pretrial detainees risk being exposed to a violent offender subculture. In
some prisons, daily life is dominated by violence, abuse, drug addiction, and internal
gang structures. Pretrial detainees, who are newcomers and who sometimes have little
experience with such structures, run a particularly high risk of becoming victims to
abuse. Article 10(2)(a) of the ICCPR prescribes segregation of pretrial detainees from
convicted criminals and “separate treatment appropriate to their status as un-convicted

persons.”

3) Lack of Safeguards, Independent Monitoring, and
Complaint Mechanisms

The absence of complaints, monitoring, and preventive mechanisms is a significant
factor in the risk of torture and other ill-treatment of pretrial detainees. Together these
mechanisms should ensure transparency and accountability; their absence creates a
situation in which a detainee can quickly become lost in a poorly-functioning system.
Once a person is held in pretrial detention, if his situation is not recorded or indepen-
dently observed by both internal and external procedures, he is effectively invisible to
the outside world. A lack of independent complaint mechanisms makes it difficult for
detainees to be heard or to challenge arbitrary detention or abusive treatment. When
accountability and external scrutiny are rendered practically impossible, authorities can
treat detainees at will. Throughout all stages of pretrial detention, proper monitoring is
frequently absent, or inadequate and ineffective.

The less transparent the situation of detainees, the more likely they will be exposed
to torture or other ill-treatment. The lack of monitoring begins with internal procedures,
such as a failure by police officials to adequately record the arrest and properly register
detainees upon arrival at police facilities. In Indonesia, registers were reported to be
non-existent, or lacking the most important information. In Togo, the registers often
failed to accurately reflect who was in detention or what time a suspect arrived, and
incorrect entries were made post-factum.®® As a consequence, it was impossible to
establish how long suspects were held in custody and difficult for them to prove that
injuries stemmed from ill-treatment within detention.

Interrogations are often inadequately monitored, giving authorities a free hand
in extracting a confession or other information from a suspect. Video- and audio-taping

during interrogation is still scarce, and often the right to legal representation is absent
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or severely limited. In many countries, the right to a lawyer is not granted until a very
late stage of detention. China, for example, provides access to a lawyer only after the
initial interrogation. Such practices disregard the fact that torture and other ill-treatment
typically take place at a very early stage of detention and during initial interrogations.
When medical examinations are not conducted upon arrival and after each trans-
fer, the treatment and well-being of detainees throughout all stages of pretrial detention
cannot be adequately monitored. Leaving the health problems and injuries of detain-
ees untreated and denying responsibility for their medical care can cause severe suf-
fering and life-threatening complications. Denial of medical care is also problematic
because of its use in recording the physical signs of ill-treatment in police custody. Poor
healthcare is a common concern and many detainees reported that medical examina-
tions upon arrival at detention centers were done in a cursory manner or disregarded
altogether. As illustrated in the example from Moldova below, detainees may hesitate
to report ill-treatment for fear of reprisals. Doctors and medical staff are often not
independent and might cooperate with the police and prison staff, failing to report
signs and symptoms of ill-treatment. This was witnessed in Sri Lanka, where medical
examinations were allegedly done in the presence of the perpetrators of torture, or by
doctors with little experience in the documentation of injuries.®® In Kazakhstan, it was
noted that staff who work under the same authority and with the same people each day
are less likely to report them for conducting torture or other ill-treatment.” Even when
independent, some medical staff lack the experience or skills to detect signs of torture

and other ill-treatment.
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Moldova

Oleg Stanciu, 26, was taken to Rascani police station after his arrest on July
2, 2008. During the transfer to the police station, he smashed the window of
the police car. He reported that he was locked up in one of the offices of the
police station as a punishment measure, and four investigators kicked and
punched him all over his body while he was lying on the floor, handcuffed
with his hands behind his back. The torture lasted for three hours. He saw
a judge three times, and each time the detention was prolonged. After two
days in detention at Rascani police station, he was transferred to the Central
Temporary Detention Isolator. Upon arrival, he was asked about the bruises
on his body. He was afraid to report the torture because, at Rascani police
station, he had been ordered not to complain, and therefore said that the
bruises resulted from a fall.”

The absence of habeas corpus proceedings is another major factor conducive
to torture in pretrial detention, because it offers the first opportunity for a detainee
to step out of an opaque detention system and appear in front of authorities that are
independent of those responsible for their detention. Without regular judicial review,
detainees are denied the possibility of challenging their detention or raising any issues
about their ill-treatment in custody. The competence and independence of the judiciary
and other stakeholders before the court is of vital importance to potential victims. Dur-
ing judicial review or trial proceedings, however, judges often fail to inquire whether
the suspect was mistreated in custody.”” Detainees in Indonesia and Togo reported
that judges, prosecutors, and even lawyers ignored their attempts to raise the issue of
ill-treatment in court, even when there was medical evidence proving that torture had
been committed.”

Detainees may spend years in remand prisons without being tried and with no
access to a lawyer. In Moldova, several detainees spent up to four years in detention
without a final judgment.”* In Paraguay, one detainee interviewed spent one and a half
years in pretrial detention on suspicion of having stolen a bicycle.” In the end, judges
often arbitrarily sentence detainees to imprisonment to justify their long period of pre-
trial detention.

In Moldova, many of the Special Rapporteur’s interlocutors indicated that detain-
ees were only transferred to pretrial facilities once the marks resulting from torture

were no longer visible.”®
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Sometimes detainees are returned to police custody after judicial review, expos-
ing them to risk again by placing them under the authority of investigators interested
in a confession or the extraction of information. This repeated exposure to risk has
a detrimental effect on the efficacy of safeguards against torture; when suspects risk
being transferred back to police custody, they are also considerably less likely to report
ill-treatment for fear of retaliation by officials once they are back under their control.
In Moldova and Kazakhstan, detainees were kept in police custody for long periods
and regularly returned for “further investigation” or while waiting for their trial or
appeal. This made them vulnerable to reprisals if they filed a complaint about their
ill-treatment.”” Consequently, the practice of returning detainees to police custody after
judicial review undermines the important role of judicial review in monitoring and
preventing abuse.

One of the most important factors contributing to torture and other ill-treatment
in detention is the absence of independent visiting bodies monitoring the treatment and
conditions in detention. In some countries, prosecutors and judges have the compe-
tence to carry out unannounced inspections of custody facilities.”® However, these visit-
ing mechanisms remain highly underused and often lack the institutional capacity to
undertake systematic and regular visits throughout the country. Regular unannounced
and unsupervised visits to places of detention should be carried out by an independent,
external monitoring body, such as a National Preventive Mechanism (NPM) foreseen
by the Optional Protocol to the United Nations Convention against Torture (OPCAT)
(see part V of this report).

In many countries, functioning independent complaint mechanisms are absent
or torture victims are unaware of them. Sometimes the mechanisms that do exist are
not trusted by victims due to a lack of independence and fear of reprisal.”® In Jordan,
detainees who had been tortured faced “an impenetrable wall of conflicting interests.”
The perpetrator of torture was the same person guarding the detainee, and the same
person appointed to investigate the allegations of torture.®

The weaker and scarcer the monitoring and complaint mechanisms, the less
scrutiny the pretrial detention system will undergo, resulting in less transparency in
a place of detention. A regular monitoring system is particularly important, because it
offers detainees recurring opportunities to communicate their treatment, and prevents
evidence of ill-treatment from being hidden. Independent monitors provide the neces-
sary outside scrutiny, giving a clear signal to the authorities that their work methods
are being monitored. Any restriction on independent monitoring and complaint mecha-
nisms contributes to the risk of ill-treatment, as illustrated by the case from Sri Lanka
below. This includes limiting access to independent and competent lawyers or regular
access to families, both of which serve as an open channel to the outside world, and

the absence of an independent press and a functioning and unrestricted civil society.
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Sri Lanka

K.M. Jahankeer, 26, is a member of the Home Guard. On May 8, 2007, Jah-
ankeer was arrested on suspicion of illegal possession of a weapon. He was
brought to Mutur Police Station where he was repeatedly tortured. Standing
naked, his thumbs as well as his feet were tied with rope. Jahankeer was
ordered to stand on a chair and was then suspended by his thumbs and feet
from an iron bar fixed across the room. He was punched in his face by the
officers in charge and then beaten on the soles of his feet with a wooden
baton. The officers drove three nails into each of the soles of his feet. He
was subjected to similar torture on the second and third day of his arrest.
He was held for three days in the police cell without receiving any food. On
the third day he was forced to touch the weapon he was suspected of pos-
sessing illegally and to sign a statement. Upon his request, he was taken in
a police jeep to Mutur Hospital, where he received some basic treatment but

was not allowed to speak to the doctor in private.®

4) Inadequate Legal Prohibition of Torture and a
Culture of Impunity in Practice

The opacity of the pretrial detention system makes accountability and external scrutiny
difficult. The lack of monitoring hampers an examination of what occurs in detention,
making it difficult for the victims to prove their ill-treatment by authorities. This reduces
the possibility of investigating, prosecuting, and punishing perpetrators of torture and
other ill-treatment. As a consequence, a culture of impunity is fostered in which per-
petrators feel safe to torture and ill-treat detainees. A lack of investigation, prosecution,
and punishment of perpetrators has been identified as one of the principal factors for
torture and other ill-treatment in pretrial detention.®

Proceedings against perpetrators of torture are often not even instigated, or
quickly fail, due to absent or inadequate anti-torture legislation. Many countries lack an
explicit and absolute legal prohibition of torture. Often a definition of torture is missing
or not in accordance with Article 1 of the UNCAT, creating loopholes for potential tortur-

ers. If a penalty is imposed for torture and other forms of ill-treatment, it is frequently

42 SYSTEMIC FACTORS THAT LEAD TO TORTURE AND OTHER ILL-TREATMENT



inadequate and not commensurate with the gravity of the crime, entailing only minimal
or disciplinary sanctions such as a lowering of rank or loss of salary. In Jordan, reduc-
tions of salary or delayed promotions were generally deemed as a sufficient penalty for
practices of torture by detention facility directors, heads of security forces, and even
members of government.® But even in Western states, as a case from Austria recently
illustrated, practices of torture are sometimes met with mild disciplinary measures or
suspended criminal sentences.® This enables past perpetrators to continue to work in
law enforcement, to carry on with their practices and to pass these on to their fellow
officers, creating an environment where torture and other ill-treatment is accepted as
part of the job. In addition, in some places, including parts of Indonesia and Nigeria,
corporal punishment is not explicitly prohibited, which encourages the ill-treatment of
detainees for the purpose of establishing discipline. Police and prison staff rules can
also be inadequate, leaving authorities with wide discretion on the use of force against
criminal suspects and detainees.

Even if properly incorporated into law, the necessary legislation and regulation
can be meaningless if the perpetrators are, in practice, spared from prosecution and
punishment. This was the case in Jordan, where impunity has been institutionalized,
with knowledge of torture consistently denied, evidence hidden, and security services
effectively shielded from independent criminal prosecution and judicial scrutiny. Simi-
larly, in Equatorial Guinea, where near total impunity prevailed, officers known to use
torture regularly continued working in the police and gendarmerie.®

A lack of monitoring and complaint mechanisms, combined with impunity, lead
to a lack of control and accountability, creating an environment highly conducive to

torture and other ill-treatment.

5) Lack of Awareness of Torture and Appropriate
Action to Prevent and Punish It

Torture and other ill-treatment are facilitated by the over-use of pretrial detention, com-
bined with a lack of awareness and appropriate action by law enforcement officials.
Police and prison staff may feel that it is justified and necessary to use torture and
other ill-treatment to extract a confession or discipline a detainee. Authorities in deten-
tion facilities may not regard it as their responsibility to take care of the well-being of
detainees, especially when they have not been convicted of a crime and are not seen
as being under official state care. Law enforcement officials ignorant of their special
responsibilities towards pretrial detainees often fail to provide them with the most basic

services necessary for survival.
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The existence of torture is facilitated by the lack of awareness and appropriate
action by other stakeholders in the criminal law system, such as members of the medi-
cal profession, judges, and lawyers. If they are not aware of the issue of ill-treatment and
its legal prohibition, they may be unlikely to notice, investigate, or report its occurrence.
The awareness of the problem is of vital importance for its monitoring and prosecution.

Another major risk factor is the public’s lack of awareness. If people are not
informed and aware of the problem of torture and other ill-treatment in pretrial deten-
tion, they are unlikely to be interested in the treatment and conditions in detention facil-
ities. This makes it easier for detainees to be forgotten and disappear into the detention
system. A lack of awareness can also lead to hostile attitudes toward pretrial detainees:
many people assume that the arrested must be guilty and deserve to be mistreated. Such
attitudes enable authorities to remain shielded from external accountability. Without
informed and compassionate public interest and scrutiny, authorities can justify their
treatment of pretrial detainees with the argument that the detainees are dangerous
“criminals.” In Nigeria, the label of “armed robber” has frequently been used to justify
the detention, ill-treatment, and extrajudicial executions of innocent individuals who

refused to pay a bribe or insulted or inconvenienced the police.*
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V. Recent Developments to
Strengthen Safeguards to
Prevent Torture and Other
ll-Treatment in Pretrial
Detention

The previous section identified a number of systemic factors that contribute to tor-
ture and other ill-treatment in pretrial detention. This section will outline the ways in
which torture and other ill-treatment are prohibited and prevented. There have been
various attempts at creating legal frameworks that outlaw the use of torture and other
ill-treatment; there have also been efforts to establish safeguards that prevent torture,
such as videotaping interrogations. These have often proven to be insufficient: the legal
provisions not properly adhered to and the safeguards frequently ignored or lacking.
This section of the paper examines a number of important recent developments and
practices designed to strengthen safeguards to prevent torture and other ill-treatment.
This section also attempts to highlight some of the protection gaps that still exist.
Independent monitoring of detention sites has long been recognized as one of
the main ways to eliminate torture and other ill-treatment. Torture is not practiced in

the public eye, and opening detention sites to independent scrutiny greatly contributes
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to the elimination of such practices. As noted by UN Special Rapporteur on Torture
Manfred Nowak:

The very fact that national or international experts have the power to inspect every
place of detention at any time without prior announcement, have access to prison
registers and other documents, are entitled to speak with every detainee in private
and to carry out medical investigations of torture victims has a strong deter-
rent effect. At the same time, such visits create the opportunity for independent
experts to examine, at first hand, the treatment of prisoners and detainees and
the general conditions of detention (...). Many problems stem from inadequate
systems which can easily be improved through regular monitoring. By carrying
out regular visits to places of detention, the visiting experts usually establish
a constructive dialogue with the authorities concerned in order to help them
resolve problems observed.

A number of organizations already engage in such monitoring, including interna-
tional bodies such as the International Committee of the Red Cross (ICRC), the UN Spe-
cial Rapporteur on Torture, and regional bodies like the Committee for the Prevention of
Torture. On a national level, many states have established their own mechanisms, such
as human rights commissions, ombudspersons offices, and statutory visiting bodies.
Many civil society organizations have come up with various initiatives to supplement
such monitoring.

None of these bodies, acting alone, can prevent torture and other ill-treatment.
They operate with different mandates and engage with the criminal justice system at
different levels and in distinct ways. International bodies lend more independence, have
a higher profile and an external perspective, but their engagement is often infrequent.
Their work can be of great value only if it is complemented by national mechanisms
that ensure contextual analysis and a regular in-country presence. National mecha-
nisms often need the clout and authority of international and/or regional mechanisms
to ensure compliance at the national level. Effective national mechanisms can also
strengthen feedback and communication between international and regional bodies
and national authorities. Civil society organizations add another dimension, as they
may have an easier time earning the trust of detainees who have been abused by the
authorities, and are often more flexible in their programming and in responding to
changing needs.

Another complementary approach at national levels combines monitoring mecha-
nisms with complaint handling bodies. All detainees should have access to an inde-

pendent complaints body and should be able to access such a body without fear of
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punishment. However, complaint bodies are reactive, taking action only after an allega-
tion of abuse has been made. Nevertheless, their work can usefully feed into the work
carried out by preventive bodies, in that the complaints received may inform the work
of the latter by highlighting systemic issues that need to be addressed. In order to
understand the differences between various monitoring bodies, it is useful to look at

some examples.

1) Statutory Visiting Bodies

Many states have legislation that provides for independent oversight by bodies created
by the state itself. An example in the United Kingdom is Her Majesty’s Inspectorate for
Prisons (HMIP), which has carried out regular visits to all prisons and reported on the
treatment of prisoners and conditions in prison since 1982. Recently, the HMIP also
gained powers to visit police stations, and in 2008 HMIP began unannounced visits to
policy custody suites.

The HMIP regularly engages with authorities and carries out systematic visits to
detention facilities, issuing recommendations that are highly respected and receive a
high level of compliance. This may be hard to achieve in countries where the statutory
bodies do not have the same high level of authority. Also, while an independent institu-
tion in practice, the HMIP remains associated with the government: for example the
chief inspector is appointed by the secretary of the Ministry of Justice and reports to
the Ministry of Justice and the Home Secretary.® If duplicated in other countries, this
model may raise serious concerns over independence and undermine the effectiveness

of preventive work.

2) Human Rights Commissions

Many countries have established human rights commissions (HRCs), which tend to
have broad mandates to deal with the whole array of human rights issues, including tor-
ture and other ill-treatment. Some HRCs have powers to receive individual complaints
and issue binding orders to public officials while others work as an advisory body to the
government.® In Uganda, the human rights commission has the power to investigate
human rights violations, as well as visit jails, prisons, and places of detention to inspect
inmate conditions and make recommendations.®°

However, HRCs charged with the protection and promotion of all human rights

generally do not make systematic visits to places of detention and many only conduct
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visits in response to complaints, either as a result of formal judicial proceedings or fol-
lowing information received, for example, from a family member. These are reactive
bodies that respond to allegations of torture, so their engagement with pretrial detention
is ad hoc. To be more effective and reach the many victims of torture who are unable
to lodge a complaint, HRCs need to be able to conduct systematic unannounced visits

to all places of detention.

3) Ombudsperson Offices

An ombudsperson institution is typically headed by one person and (in the legal context)
normally deals with the administration of justice. Ombudspersons generally become
involved with monitoring detention sites through complaints and have quasi-judicial
powers, including the ability to resolve individual cases.

However, some ombudsperson institutions also carry out more systematic visits.
For instance, the Danish ombudsperson may inspect any public institution, company,
or place of employment under his or her jurisdiction.®” Prisons and police cells are
included among the 25-30 inspections the ombudsperson carries out every year.>

Addressing complaints related to the proper administration of justice is the focus
of ombudsperson mandates around the world, which means that their involvement in

preventive measures is limited.

4) Civil Society Initiatives

Civil society organizations also play a key role in monitoring places of detention, where
possible through regular visits to detention facilities. In recent years, a number of
NGOs, particularly in developing countries, started engaging in prison paralegal work.
An innovative low cost model, pioneered by the Paralegal Advisory Service Institute
(PASI) in Malawi and Penal Reform International (PRI),” community-based parale-
gals provide legal education, advice, and assistance in Malawian prisons. The model
includes the use of an array of instructional methods to inform pretrial detainees of
their rights and train them to represent themselves. Paralegals also work directly with
prison authorities to monitor the status of files, ensure detainees are aware of the
charges against them, and identify individuals eligible for bail. In 2010, as part of a
broader Global Campaign for Pretrial Justice, the Open Society Justice Initiative and
PASI initiated a pilot project expanding PASI’s work to persons arrested and held in
police stations pending their first court appearance. PASI paralegals already work with
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juvenile arrestees, and the project extended this intervention to adult arrestees in urban
and rural areas. The paralegals provide essential advice and support, screening arrestees
to promote the diversion of appropriate individuals out of the formal criminal justice
process, providing legal advice to arrestees, supporting them by helping locate witnesses
and family members, and educating them about the function and procedure of formal
bail hearings. A similar paralegal project has been established in Sierra Leone, and a
study has been commissioned to measure and document the impact of paralegals work-
ing at the police station level.

Though they are not focused directly on torture prevention, paralegal initiatives
have the potential for impact on two fronts: the release of defendants on bail reduces
the time spent in detention and the chance of torture and other ill-treatment during
the investigatory phase, and the continuous or regular presence of paralegals in prisons
creates a more open environment, reducing the opportunities for torture and other
ill-treatment. Such initiatives engage the criminal justice system in a different way
than statutory visiting bodies and their contribution is markedly different. These col-
laborative approaches should not replace unannounced visits by regular monitors, as
paralegals may be at greater risk of being threatened or bribed to remain silent. Also,
organizations providing services, such as legal advice or social counseling, rely on a
collaborative relationship with prison authorities, which they may undermine if they

publically denounce the authorities.

5) Recent Developments: OPCAT

One of the most important recent developments in the field of torture prevention is the
creation of Optional Protocol to the Convention Against Torture (OPCAT). This inter-
national treaty focuses specifically on the prevention of torture and other ill-treatment
through the establishment of an international Subcommittee on Prevention of Torture
(SPT) and obliges States Parties to “set up, designate or maintain at domestic level one
or several visiting bodies,” known as National Preventive Mechanisms (NPMs). These
bodies engage with the wider criminal justice system by making recommendations to
authorities and engaging with the legislative frameworks.

The obligation of the States Parties to establish NPMs is a major step in advanc-
ing the torture prevention agenda at national levels. OPCAT provisions only set out the
general features of these bodies, like independence, necessary funding, and minimum
powers. NPMs must be tailored to the geopolitical, legal, cultural, and social specifics
of each country. The process of their establishment and operation allows for national

ownership and makes it possible to accommodate the sensitivities of each given country.
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NPMs are also charged with a very specific mandate: the prevention of torture and other
ill-treatment. The primary focus of these institutions is to address the systemic short-
comings identified earlier in this paper. Consequently, the types of bodies designated as
NPMs have become an essential issue in advancing torture prevention.

Many countries, including Mexico, Mauritius, Armenia, and Costa Rica, have des-
ignated their existing HRCs and ombudsperson offices to fulfill NPM mandates. While
this may seem like a pragmatic approach, it poses certain difficulties. HRCs do not nor-
mally carry out the systemic, regular visits to detention sites, as required by the OPCAT,
and thus find themselves re-visiting their mandates when considered for the role of
the NPM.%* Ombudsperson institutions as NPMs face a slightly different challenge:
responding to complaints takes precedence over prison visits. A report from Croatia
notes, “Although the work done so far has been highly professional and effective, the
bulk of the advisor’s time is still spent on complaints handling rather than visiting, and
it is apparent that visits are too short- usually a maximum of one day per institution.”?

Other countries have chosen to designate a number of institutions to carry out
the NPM mandate. The U.K,, for example, has made use of the exiting bodies by desig-
nating 18 institutions to carry out the NPM mandate, with the HMIP as the coordinat-
ing body. The challenge for this type of NPM is to ensure consistency between the 18
institutions that, in addition to their individual mandates, now all have to perform the
common mandate of the NPM.

A few countries such as France and Senegal have created entirely new bodies for
the purposes of NPM. These bodies now have to establish their working practice and
reputation if they are to be effective NPMs.

The mandate of the NPMs provides for a unique possibility to engage with pretrial
detainees and prevent torture and other ill-treatment. Article 4 of the OPCAT provides a
very broad definition of “deprivation of liberty” which encompasses all types of pretrial
detention. This means that NPMs must make regular visits to pretrial detention facili-
ties, and this has already made a significant contribution in addressing systemic gaps
in some countries. In the U.K., for instance, it was only when the government started to
examine the issue of designating an NPM, following the ratification of the OPCAT, that
the question of extending the powers of HMIP to visit police cells and police stations
was considered. The U.K. case illustrates that the category of detainees at the high-
est risk of torture fell, until very recently, outside of the watch of any state-sanctioned
national monitoring body.

The establishment of NPMs constitutes a significant step in addressing the pre-
vention of torture and other ill-treatment. NPMs can ensure the necessary regularity of
visits as well as an ongoing dialogue with authorities about the implementation of their

recommendations. NPMs have a very specific mandate encompassing pretrial detention
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and tailored to torture prevention, and international human rights norms are their point
of reference, thereby avoiding the need to rely upon often incomplete national provi-
sions. OPCAT represents a clear opportunity for states to prevent torture. NPMs can be
tailored to the specifics of each state and their establishment and operation allows for
national ownership of the process.

However, the work of NPMs is not without practical challenges. In Moldova, for
example, after a period of lengthy consultation the NPM function was designated to
four ombudspersons, overseen by an advisory board composed of ten civil society orga-
nizations, and chaired by the senior Parliamentary Advocate.?® During the April 2009
post-election demonstrations, the work of the NPM members was hampered by a lack of
human resources and by repeated denials of access to places of detention.” The whole
value of monitoring mechanisms is clearly lost if representatives are only granted access
when authorities choose.

In conclusion, it is essential that states allow for a web of various bodies to engage
with pretrial detention both from the point of monitoring—Ilike NPMs and statutory
visiting bodies—and dealing with complaints and individual cases, like ombudsperson
offices and paralegal services. None of these bodies, taken in isolation, can ensure the
necessary qualities of efficient monitoring: independence, regularity, systemic approach,
and compliance with recommendations. However, when these bodies work in concert
to complement each other, it is possible to both limit the use of torture and address it
where it occurs. Such work is clearly needed in general—and especially to reduce the

heightened threat of torture faced by pretrial detainees.
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officer, international justice; David Berry, senior officer, communications; Sandra Coli-
ver, senior legal officer, freedom of information and expression; Tracey Gurd, senior
advocacy officer; Julia Harrington Reddy, senior legal officer, equality and citizenship;
Ken Hurwitz, senior legal officer, anticorruption; Katy Mainelli, director of administra-
tion; Chidi Odinkalu, senior legal officer, Africa; Martin Schonteich, senior legal officer,
national criminal justice; Amrit Singh, senior legal officer, national security and coun-

terterrorism; and Rupert Skilbeck, litigation director.

www.justiceinitiative.org

Open Society Foundations

The Open Society Foundations work to build vibrant and tolerant democracies whose
governments are accountable to their citizens. Working with local communities in more
than 70 countries, the Open Society Foundations support justice and human rights,

freedom of expression, and access to public health and education.

WWW.S010S.01g
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University of Bristol Human Rights Implementation
Centre

The Human Rights Implementation Centre (HRIC) is based in the Law School of the
University of Bristol. It was established in 2009 to provide an international focus for
developing expertise, advice and scholarship on the role of institutions in the imple-
mentation of human rights. The HRIC works with institutions and organizations at all
levels to create a better understanding of how the implementation of human rights can

be strengthened globally.

http:/ /www.bristol.ac.uk/law/research/centres-themes/hric/

Ludwig Boltzmann Institute

The Ludwig Boltzmann Institute of Human Rights (BIM) based in Vienna was estab-
lished in 1992 as independent research center with the aim of contributing to the sci-
entific human rights discourse at the national, European and global level. The work of
the BIM relates theory with practice. The results of the research conducted at the BIM
in various areas of human rights protection establish the basis for work in the fields of

counseling, implementation, monitoring, education and university teaching.

http://www.univie.ac.at/bim/php/bim/index_eng.php
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Torture and other ill-treatment are not aberrations; they are
common—even routine—in many detention facilities around the
world. And while it is often assumed that torture victims are likely
to be political prisoners or suspected terrorists, most victims are
ordinary people accused of ordinary crimes. In fact, it is pretrial
detainees—people who have not been tried or found guilty—who
are most at risk of torture.

Pretrial Detention and Torture looks at the practice of torture in
pretrial detention, the systemic factors that leave pretrial detainees
so vulnerable, and the safeguards that are needed to prevent this
abhorrent practice. By combining policy analysis, first-hand accounts,
and recommendations for reform, the report shows why pretrial
detainees are so at risk of torture and what can be done to stop it.
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