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Session II: Effective national and international instruments to protect human rights and prevent human rights violations: best practices, current challenges and solutions
Approaches to the alignment of international instruments and constitutional provisions in the practice of the Constitutional Court of the Russian Federation
Mr. Chairperson,

Ladies and gentlemen,


International treaties concerned with the protection of human and civil rights and freedoms have special status in the Russian legal system. Article 15 (part 4) of the Russian Constitution directly integrates international treaties of the Russian Federation as well as universally recognized principles and norms of international law into the Russian legal system and establishes their status in the hierarchy of national norms. International treaties in the Russian Federation have greater legal force than federal law.


International legal instruments have been actively used by the Constitutional Court virtually since the very beginning of its operation to strengthen and enrich the methods used to protect the constitutional rights of citizens. Officially the Constitutional Court of the Russian Federation is not invested with authority to check whether national legislation is in conformity with the provisions of international treaties of the Russian Federation. However, in practice, by applying constitutional norms as a criterion of control, the Constitutional Court of the Russian Federation applies the norms of international treaties concerned with the protection of rights and freedoms as an additional criterion of control. In so doing, it ensures that various nuances are borne in mind and strengthens and enriches the interpretation of the Constitution. Furthermore, under Article 17 (part 1) of the Constitution of the Russian Federation, in the Russian Federation human and civil rights and freedoms shall be recognized and guaranteed in accordance with the universally recognized principles and norms of international law and the present Constitution. This expansion of the sphere of guarantees means that when considering questions regarding the violation of citizens’ rights and freedoms, the courts (including the Constitutional Court of the Russian Federation) must take into account standards derived from international norms, among which the “convention package”, i.e. the norms of the European Convention for the Protection of Human Rights and Fundamental Freedoms and the practice of the European Court of Human Rights (ECHR), plays a central role.


The Convention for the Protection of Human Rights and Fundamental Freedoms is particularly broadly implemented in the Russian legal system by virtue of the fact that there are two levels of application. As an international treaty of the Russian Federation, it is to be taken into consideration and applied by all judicial bodies and by the legislator. At the same time, as the basis for the activities of a supranational judicial body, namely the ECHR, there is an obligation to take both targeted and broader‑reaching measures in the event that the ECHR establishes violations of the Convention by Russia. Consequently, the interaction of the Russian legal system and the Convention system takes place on two levels – consideration of the normative provisions of the Convention as such, and the execution and implementation of ECHR decisions.


The Constitutional Court of Russia regularly considers the question of interaction between Russian and supranational law. For example, the Constitutional Court deemed it necessary that the Russian legal system should take into account both the Convention itself and ECHR rulings, which provide an interpretation of the Convention’s provisions, including those rulings issued in response to complaints against other States. In this way, the broad effect of ECHR judgements, which was given the name res interpretata in the doctrine, has been formally approved in the practice of the Constitutional Court.


Since the values underlying the European Convention are broadly similar and both systems – national and supranational – work on the basis of the common goal of protecting citizens’ rights and freedoms, in an overwhelming number of cases examined by the Constitutional Court, the international standards for the protection of human rights (including those derived from ECHR practice) coincide with the standards used by the Constitutional Court in practice.

At the same time, there are isolated cases where there are differences, both in the interpretation of the substance of the rights and freedoms guaranteed by the Russian Constitution and the European Convention and in how they are protected. While the catalogue of rights enshrined in the Constitution of the Russian Federation and the main international instruments for the protection of rights and freedoms (primarily the European Convention) are basically the same, the approaches to the interpretation of these rights may differ. It is no secret that the norms of the Convention, which was adopted more than 60 years ago, are subject to active interpretation by the European Court in order to adapt them to rapidly changing social realities and public demands. This goal is achieved with the aid of the methodology of the European Court, which regards the Convention as a “living instrument” and interprets its norms on the basis of changing socio‑economic conditions and sometimes even political realities. In addition, such a “new” or “expanded” vision of the Convention is not always consistent with the ideas of the States Parties.

Russian Constitutional Court judges have a twofold task: on the one hand, when interpreting the norms of the national Constitution, they must take into account Russia’s allegiance to supranational legal order, and on the other hand, they must ensure the supremacy of the constitutional norms that are the pinnacle of Russian legal order and the pyramid of all the legal instruments, among which international treaties are merely one of the levels below the Constitution.

Differences between international and national law may occur at various levels:

–
Conflict between an international treaty (the European Convention) and national law (a law);
–
Conflict between an international treaty and the Constitution of the Russian Federation;
–
Conflict between a decision by a supranational body (the ECHR) and the Constitution of the Russian Federation;
–
Conflict between ECHR practice and Constitutional Court practice.


The primacy of the provisions of the Constitution of the Russian Federation as the basis for legal order in the Russian Federation is the basic tenet in all cases where a conflict is identified between particular international instruments. The Constitution determines among other things the place of international treaties in the Russian legal system and endows them with legal force greater than the force of the law.


In the event that a conflict is identified between national law and an international treaty, under Article 15 (part 4) of the Constitution of the Russian Federation, an international treaty that is hierarchically beneath the Constitution (above the level of a federal law but below the level of the Constitution of the Russian Federation) is to be applied.


Conflicts between the provisions of an international treaty of the Russian Federation and the Constitution have, however, to date been rather theoretical. The competence of the Constitutional Court of the Russian Federation (Article 125 of the Constitution of the Russian Federation, Article 3 of the Federal Constitutional Law on the Constitutional Court of the Russian Federation) provides for the possibility of checking the constitutionality of international treaties of the Russian Federation that have not entered into force. A situation is theoretically possible in which provisions of an existing international treaty give rise to doubts as regards their conformity with the Constitution of the Russian Federation. Such situations have not occurred in practice, and the mechanism for their resolution remains outside the scope of today’s statement. It can, however, be assumed that even in this case from a technical point of view the norms of the Constitution of the Russian Federation must be applied as the instrument with greater legal force.


A second situation is connected with the identification of differences between the decision of a supranational body (in our case, the European Court of Human Rights) and the provisions of the national Constitution. Just the other day, on 4 July, a judgement was passed by the ECHR in the case of Anchugov and Gladkov versus Russia, in which the ECHR recognized the violation of Article 3 of Protocol No. 1 (the right to free elections) as a result of the restriction in Russian law of the suffrage rights of persons convicted by a court. This conclusion by the European Court comes into conflict with Article 32 (part 3) of the Constitution of the Russian Federation, which directly prohibits participation in elections by citizens kept in places of imprisonment under a court sentence.


Lastly, the Russian legal system recently also encountered a third problem: a different interpretation of the substance of human and civil rights and freedoms in the practice of the Constitutional Court and the European Court of Human Rights. This situation concerned the examination first by the Constitutional Court of the Russian Federation and then by the European Court of the well‑known case of the appeal by the Russian citizen Markin, a serviceman who had requested parental leave. In accordance with Russian legislation on military service, this right is granted solely to female military personnel. The Constitutional Court of the Russian Federation found no grounds for questioning the constitutionality of the norms establishing this form of positive discrimination. However, the European Court subsequently established that Articles 8 and 14 of the Convention had been violated and ruled in favour of the applicant.


The request is currently under consideration by the Constitutional Court of the Russian Federation as the so-called Markin (No. 2) case. Following the adoption of the judgement by the European Court, the applicant appealed to the Russian court that had taken the decision on his case to reconsider the earlier rulings. The Russian court found itself in a difficult situation: on the one hand, there is a binding and enforceable ECHR judgement; on the other hand, there is also a binding decision of the Constitutional Court of the Russian Federation stating that the applicant’s constitutional rights have not been violated. In order to determine the consequences of such a conflict between the rulings issued in national and supranational legal order, the competent court requested that the Constitutional Court determine how such conflicts are to be resolved in Russian law.


This case is not the only example of differences in the conclusions of the Constitutional Court of the Russian Federation and the European Court regarding the violation of citizens’ rights. For example, in the judgements on Maskhadov and others versus Russia and Sabanchiyev and others versus Russia issued on 6 June 2013, the European Court recognized the violation of Article 8 of the Convention owing to the refusal of the national authorities to return for burial the bodies of persons who had participated in terrorist activities to their families. On 28 June 2007, the Constitutional Court ruled that the provisions of the Russian law prohibiting the return of bodies in such instances were not in conflict with the Constitution of the Russian Federation.


Accordingly, among the considerable number of the cases in which the approaches of the Constitutional Court of the Russian Federation and the ECHR to the substance of the rights and freedoms of citizens and the mechanisms for their protection are in conformity with one another, there may be isolated cases in which the positions differ. These cases require the development of a mechanism to deal with these differences.


Since Russia is not the first country to encounter such a problem, we have studied in detail the experience of other legal systems in dealing with legal conflicts of this kind.


In this regard, one can say the following. The primacy of the norms of an international treaty over the norms of national legislation cannot result in doubts as to the supremacy of the Constitution as the instrument establishing the basis for Russian legal order and the very status of international treaties.


Legal conflicts of this kind are not a “game of reason” for theoreticians, but today’s legal reality. The current legal reality, including the relationship between national and supranational legal order, is very complicated. No hierarchical model can adequately describe it – with all due respect for Hans Kelsen’s theory, which is well worth remembering in this context but which today is inadequate for describing the existing interaction.


Relationships between national and supranational jurisdiction cannot be of a “vertical” nature if they are to develop properly. We have no source of legal “superior knowledge”, a judicial authority that has the last word. Present-day legal systems exist in a complicated geometrical structure, far removed from the classic pyramid and from the linear horizontal structure. Such a hierarchy is not even to be seen in a far more integrated system such as the European Union (EU).


The readiness of different kinds of legal order to co‑operate and enter into dialogue is the only constructive way of dealing with differences and preventing legal conflicts. For its part, such dialogue is based on the understanding and adoption of certain reservations and basic principles, in which the other party is not prepared to make concessions. This kind of “legal coexistence” is impossible under conditions of subordination.


Dialogue between the systems may be the only basis for their delicate balance, which requires a cautious approach. Thus, for example, respect for national constitutional identity became one of the principles of the activities of the European Court of Justice. The effectiveness of EU regulations in domestic legal order depends to a large extent on respect by the European Union and its bodies for the national constitutional identity of the Member States. Particular attention by supranational bodies to the provisions forming the “core” of this constitutional identity reduces the likelihood of conflict between national and supranational law. The norms on fundamental rights and also on the basis of constitutional and State order form such a “constitutional core”. The constitutional sovereignty of States is usually preserved in these matters.


The counter-limits doctrine devised by the constitutional law of the Federal Republic of Germany and Italy in the 1970s is an example of such a balanced approach. The well‑known case of Solange I examined by the Federal Constitutional Court of Germany in 1974 laid down the approaches to the resolution of conflict between national and supranational norms for the protection of human rights with regard to EU law. Let me remind you that during the formation of the common legal framework of the European Communities, the Federal Constitutional Court of Germany refused to apply the norms of European law, citing the fact that it established a lower level of protection for rights and freedoms than the norms of national law (namely, the German Constitution). However, a few years later, in the Solange II ruling, the Federal Constitutional Court of Germany refused to monitor European Community instruments since these instruments had achieved the necessary and sufficient level of human rights protection. The Federal Constitutional Court refused to carry out such monitoring as long as a sufficient level of protection was maintained.


It goes without saying that direct parallels should not be drawn between European Union law and the law of the Convention for the Protection of Human Rights and Fundamental Freedoms. EU instruments have a direct effect on Member States, and the principle of their supremacy over the norms of national legislation, including technically the Constitution, has been in operation for quite some time. But even with such a degree of integration of supranational norms into the national legal order, there is still place for a “constitutional core”, from which national systems do not depart even if conflicts are identified between these norms and European law. What is more, the constitutional immunity of States Parties to the Convention for the Protection of Human Rights and Fundamental Freedoms must be protected. Even though the Convention’s special status among other international treaties is recognized, it remains an instrument of international law and thus cannot replace or contravene the foundations of national law.


It should be mentioned that the European Court de facto endeavours to take into account the particular features of the constitutional foundations of a given national system. In particular, in the aforementioned judgement regarding Anchugov and Gladkov versus Russia on the restriction of the right of prisoners to participate in elections, the Court ruled that in view of the complicated nature of the process of changing the Constitution, the decision as to how the judgement should be implemented remains in the hands of the Government, which may consider various approaches, including the use of different forms of political process or interpretation of the Constitution in accordance with the requirements of the Convention.


Within this dialogue, the response of national legal systems is to strive to understand and interpret their own legislation, including constitutional provisions, in accordance with the Convention’s standards. The constitutional courts have a particular role to play in this.


Such an interpretation of the norms of the Constitution, which, while not violating constitutional identity, brings national regulations closer to supranational ones, thereby ensuring a dialogue among the legal systems, is possible and permissible. In some national systems we see instances where the Constitution has been changed as a result of ECHR judgements. However, this kind of voluntary harmonization does not usually concern such “key” elements of national constitutional identity as the so-called “inviolable core” of constitutional legal order.


At a first glance, ECHR judgements cannot reduce the level of protection for rights in comparison to national legislation – they can only increase it.


However, in the Markin case that I have already mentioned, one can see the opposite. In this case, as in other cases touching on the problem of positive discrimination, the violation of Article 14 of the Convention (prohibition of discrimination) is connected with the granting of particular privileges exclusively on an objective basis that has nothing to do with the individual particularities of a person, in this case gender identity. The absence of discrimination on the basis of ECHR approaches is possible in the case of the universal equality of subjects belonging to a single category, but the particular characteristics of military service and the need to ensure the defence capability of the country prevent this. Furthermore, discrimination is also absent in the case of “negative equality”: in refusing to grant these rights to any persons in a given category. In this last case, this would have resulted in a reduction in the level of protection which is today ensured with respect to a particular and fairly numerous category of persons – female military personnel.


Here there are similarities with the Solange I doctrine: such negative equality given the absence of the possibility of ensuring positive equality would result in a reduction in the level of protection for a significant category of female military personnel.


There is also a third way: the possibility of a differentiated approach based not on gender but on the function performed by the person in question and on his or her individual circumstances. This approach was used by the Constitutional Court of the Russian Federation, in particular, in the case of checking the constitutionality of Article 261 (part 4) of the Labour Code of the Russian Federation. The norm in question prohibits the dismissal at the employer’s initiative of women with children under three years of age, but does not contain similar prohibitions with respect to fathers, including those who are the sole breadwinner in families with children under the age of three. The Constitutional Court provided a differentiated interpretation of that norm, in accordance with which the prohibition of dismissal must apply to any parent of a child under the age of three depending on his or her role as a breadwinner.


In this way, the only effective way of dealing with possible differences in the interpretation of the substance of rights and freedoms is by means of dialogue between national and supranational legal order and by means of reconciling divergent positions. It is evident that this process requires time, a sensitive reciprocal attitude to the jurisprudence of partners and the detailed study of both the actual texts of court rulings and an analysis of their doctrines. In a number of cases, such a harmonization of positions also requires restraint on the part of the judges of both national and supranational courts. The path of dialogue is primarily a path involving flexibility of thinking and goodwill in the approaches taken.


In this context, we believe that it would be useful within the OSCE to hold expert events on a regular basis to exchange national experience of the integration of international law into national legislation and to deal with existing conflicts in this area.
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