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IlaHOBHHHA YHTaAYy!

BrcoKa AKiCTb OPUAMYHOT OCBITU € OAHIEID 3 HEBIA'EMHMX O3HAK
YCMIWHOro AEeMOKPaTUYHOro CyCcninbCcTBa. BuM3Hatoum BaxKkauBy
pPONb MPaBHWKIB B yTBEPAKEHHI BEpXOBEHCTBA MpaBa Ta 3abes-
NeyeHHi 3aXMCTy NpaB i OCHOBOMONOXKHMX cBOHOA NtoanHK, Koop-
anHatop npoekTiB OBCE B YkpaiHi 3 2005 poKy BNPOBaAXKYE HU3-
Ky NPOEKTIB, MeTO AKUX € pePOPMyBaHHA CUCTEMW OPUANYHOI
OCBITM B YKpaiHi.

CborofHi yKpaiHCbKa aKajemiyHa cninbHOTa noTpebye HOBMX
CTaHAapTiB topuamyHoi npodecii Ana daxoBoi NiAroTOBKM Npas-
HMKIB BIANOBIAHO A0 EBPOMEMCbKMX CTaHAAPTIB BMLLOI OCBITM Ta
npaBHUYoi npodecii. TakoK HeobXigHUM € OHOBAEHHA 3MICTYy Ta
MeTOAMKN BUKNALAHHA NPAaBHUYMX AMCLUMNAIH. BignosigHo fo Pe-
KomeHaLuin KomiTeTy MiHicTpiB Paam €EBponn B YHIBEPCUTETCbKY
OCBITY Ma€ 3anpoBaAXKyBaTUCb NpodecinHe HaBYaHHA WOA0 KoH-
BEHLi NpOo 3axMCT npaB AOAMHW | OCHOBOMOMOXHUX cBODOA, Ta
NPaKTUKM EBPONENCbKOro cyay 3 Npas NtoanHW. MNpodecinHi 3HaH-
HA Ta HABMYKM BUMYCKHUKIB NPABHUYMX BY3iB MOBMHHI BiANOBIAATH
noTpebam npaBHWYOi Npodecii, TOMY BarKAMBUM € NOEAHAHHA Ta
HanaHc TEOPETUYHMX Ta MPAKTUYHMUX CKNALOBUX B MEMNKAX NPABHM-
YUX AMCLUMNAIH.

Y pamkax gianbHocTi KoopguHaTtopa npoekTie OBCE B YKkpaiHi
6yno npoBeAeHO KOMMAEKCHE AOCNIAXKEHHA WOAO CTaHy tOpu-
OVYHOT OCBITM Ta HayKW B YKpaiHi. 3a pe3yabTaTaMu AOCNIAKEHHA
OCHOBHMMM Hanpsmamu [AianbHOCTI cTana po3pobka cTaHaapTy



FOPUANYHOT OCBITM Ta MNOJIMWEHHA HAaBYa/IbHO-METOAMYHOTO 3a-
be3neyeHHA HaB4YasbHMX MOCIOHMKIB. Po3pobLi HaBYa/bHWUX Mo-
CibHMKIB Nepeaysana po3pobka BiANOBIAHUX MOAENBHUX MPOrpam
HaBYaNbHUX AMCUMNNIH Ta iX WKpoKe obrosopeHHA. MeToto Koop-
AnHaTopa npoekTie OBCE B YKpaiHi Oy/n0 CTBOPEHHA TakKMX MOAEb-
HWUX NPOrpam HaBYaNbHUX AUCUMNNIH, AKI ONOMOXKYTb ChOpPMyBa-
TV HOBI NiaAxoAnM A0 BUKNaZaHHA GYHAAMEHTANbHUX HOPUANYHNX
avcumnaid. MeToaoN0riYHOK OCHOBOK HaBYa/ibHUX MOCIOHWMKIB
€ BMK/IAAAaHHA NPAaBHMYMX AOKTPUH, NMPUHUKMIB Ta IHCTUTYTIB, Ha
AKMX Ba3yeTbCA Ta UM iHLWA rany3b NpPaBa, y NOEAHAHHI 3 NpUKIaaa-
MW i3 CYA0BOI MPAKTUKM, HAaBEAEHHAM CTAaTUCTUYHUX AAHWUX, NPU-
K/MlafiB 3 iCTOpIi Ta 3aKOHOA4ABCTBA TOLLO, @ 3aNMUTAaHHA | 3aBAAHHA
chopMynboBaHi Tak, WO6 AONOMOITU CTyAeHTam NiAroTyBaTmMcA 40
NPaKTUYHOI 4iASIBHOCTI.

Llein nocibHUK € oAHMM i3 HM3KK Nybnikauin, aki po3pobasamch
KoopauHatopom npoekTtie OBCE B YKpaiHi 3 dyHAaMEHTa/NbHMX
npaBHMUMX aucumnaid. CnoAisatoch, WO MOCIOHWK Oyae UikaBum
Ta KOPUCHUM AK 4N1A BUKNa[a@viB 3 KpMMiHANbHOMO Npaea, Tak i Aaa
NPaBHMUYOI CRINbHOTW YKpaiHW.

Hamania CTYINMTHULbKA
HauioHansHUl meHeoxep npoekmia
KoopouHamopa npoekmie O6CE 8 YkpaiHi
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5.2.1. 3ara/ibHa XapaKTepPUCTMUKA KPUMIHANbHUX
NpPaBOMOPYLUEHb NPOTN NOPAAKY 34iINCHEHHA
rocnoAapcbKoi Ta NoB’A3aHOT 3 HEO AIANBHOCTI .............
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BCTYII

KpumiHanbHe NpaBo He MOXHa BMKAAZ4aTW AK 3Bi4 Npasu/, WO BU3Ha-
YatoTb 419 HaceNeHHsA nepesik AisHb, AKi 3a00POHEHO BYMHATK Nig, 3arpo-
3010 MOKapaHHA, i NoCTaTeMHO NepeKasyBaTh NOJOKEHHA HALLIOHANbHOIO
KpnmiHanbHoro koaekcy. Miapy4HMKM i NOCiBHMKN 3 KpMMiHAABHOTO NpaBa
He MOBWHHI aHi HaraZyBaTW KOMeHTapi A0 3ragaHoro Kogekcy, aHi 3anaky-
BaTW CTyAEHTIB HaACKNAaAHMMK Npobaemamu, BUPILLEHHA AKMUX HANEXUTb
[0 KOMMNETEHLii BYEHNX 3 HAYKOBUMM CTYNEHAMMW. YTiM, Lie He O3HAYaE, Lo
NiAPYYHMKM 3 KPMMIHANBHOIO NpaBa MatoTb HaraZyBaT KOMIKCH.

Ocobausocmamu Lp0ro NOCibHMKA €, 30Kpema, Te, WO Y HbOMY:

1) xo4a HaB4YanbHMI MaTepian NoAaHO B MaKCMMaabHO AOCTYMHIM A8
YyMTayie Gopmi, BOAHOUAC 3 METOK HABUYMTM CTYAEHTIB NOTIYHO MUCAUTH
BMKIAOat0TbCA OPUTiHA/IbHI aNbTEPHATUBHI AYMKM, LLO BUCIOBIOBAUCH
B HOPMAMYHIN NiTepaTypi 3 NpMBOAY BaXAMBUX KPMMIHANbHO-NPaBOBMX
npobnem;

2) BiACYTHE HamaraHHA OXOMUTW i PO3'ACHUTK yCi Be3 BUHATKY iCHYytOYi
npobaemu KpMMiHaIbHO-MPABOBOI HAayKM, 3aKOHOAABCTBA i MPAKTUKM MOro
3aCTOCYBaHHA, @ 30CepeyKeHO yBary Anlie Ha HanbiNbL BaXXANBMX 3 HUX;

3) WKMPOKO 3aCTOCOBAHO iMHOCTPALLi — NPUKAAAM 3 ICTOPITl KPUMiIHANBHOTO
npaBga, i3 Cy/10BOI NPAKTUKK, Y T.4. MPAKTUKM EBPONENCHKOrO cyay 3 Npas
NOAMHM, NPAKTUKM NPOTUAIT 3N0YMHHOCTI B IHLWIMX AeprKaBaX, CTaTUCTUYHI
[AaHi, HaABHa 3HaYHa KiNbKicTb TabAMLb i CXeMm;

4) npu po3’ACHEHHI OKpemMuMx Npobaem KpUMiHabHO-NPaBOBOro pery-
NIOBAHHA HaBeAeHO aHanorii i3 3aKOHOAABCTBA IHWMX AepyKas, Ae CXOXi
npobaemm BUPILYIOTbCA Kpalle abo, HaBNaKu, riplue, Hix B YKpaiHi;

5) niaposainn AeTanbHO CTPYKTYPOBaHi 38 MyHKTAMM, a KOXHWUIK Nigpos-
[in MoXe BYTM MPOYMTAHO K OKPemMy ABO- YW YOTUPUIOAMHHY NEKLito
(3BicHO, B iHTEpNpETaLLii KOHKPETHOIO BUKNaZa4a);

6) 3 MeToto 3pobUTK CKNAAHUIA TEOPETUYHNI MaTepian Hinbw NpuBab-
NIMBUM CTyAEHTaM PEeKOMEHZOBAaHO MPOYMUTaTM A0 KOXKHOro migposainy
nocibHMKa BiANOBIAHI TBOPM KNACUYHOI XyA0XHbOI NiTepaTypu Ta NoANBU-
TUCb XYAOXKHI 1 AOKYMeHTanbHi GinbMU, WO CTAaHOBAATb KyNbTypHE Haj-
©aHHA NtOACTBA;

7) 3anUTaHHA i 3aBAAHHA 40 TeM chOpMyNbOBaHi Tak, Wob HalKpalle Ao-
NOMOITU CTYAEHTaM MiAroTyBaTUCA A0 ManbYTHBLOT MPAKTUYHOI AiA/IbHOCTI.

3arasiom 3aBAaHHAM BMBYEHHA KPMMIHAZIbHOTO MpaBa Mae cTat Gopmy-
BaHHA Yy NPaBHMKA PO3YMIHHA KPUMIHANbLHOrO Npasa AK ranysi npasa, WO
PEryoE AifNbHICTb AeprKaBmM y chepi NpoTUAii KpMMIHANBHUM NPaBOMNOPY-
WEHHAM WAAXOM BM3HAYEHHA TOro, 3a WO (KpMMiHasbHe NpaBonopyLeH-
HA) i B sKOMy 06cA3i (KpMMiHanbHa BiAMNOBIAANbHICTE) 0cOba MoXe ByTU
NMOKapaHa, a 3a WO il NOKapaTh He MOXHa.
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MoBMHHA TAaKOX YCBIJOMOBATUCH COLliaibHa GYHKLUiA L€l rany3i npasa,
AKa MONATa€e y BM3Ha4YeHHi 060B’A3KIB i MpaB 0cobu, sika BUMHMAG KPUMI-
Ha/lbHEe MPaBOMOPYLIEHHA, @ TAaKOX [1epaBu i NoTepninoro npu pose’a-
3aHHi KpMMiHaNbHO-NPaABOBOro KOHMAIKTY. Take BM3HAYEHHA Ma€E IpyH-
TyBaTUCA Hacamnepes Ha MOMIOXKEHHAX, 3MAHO 3 AKMMMK HIXTO HE MOXe
BIANOBIAATW 3a AIAHHA, AKI Ha Yac IX BYMHEHHA HE BM3HABA/IMCA 3aKOHOM
AK npaBonopylleHHsa (cT. 58 KoHcTuTyuji YKpaiHu), a opraHn aepskasHoil
BNagM, ix nocagosi ocobu 30608’A3aHI AiATK AnLLE Ha NiACTaBi, B Mexax
NOBHOBA)KEHb Ta y Cnocid, wo nepeadaveHi KOHCTUTYLiEO Ta 3aKOHaMM
YKpaiHu (cT. 19 KoHcTuTyLii YKpaiHm).

HasuyasnbHa gucumnniHa «KpumiHaabHe NpaBo» € HOPMATUBHOK ANCLLK-
NANIHOW 3 UMKAY 3aranbHOI NpodeciiHoi NiaroToBKKM B ranysi sHaHb «[pa-
BO» 3a HanpPAMOM MiAroToBKM «[1paBO3HABCTBO» Ha OCBITHbO-KBasidika-
LiiHOMY piBHi «Bbakanasp».

BuBueHHA Ancumnniim «KpumiHanbHe NpaBo» Mae BiadyBaTMCA nicas
YCNiWHOro 3aCBOEHHA KypciB «Teopid npasa», «lpaBa NtoANHUY, «KOH-
CTUTYLiMHe NpaBo». 3MICTOBHE HAMOBHEHHA Ta CTPYKTYPHWI PO3NOAin
BMKMAAaHHA KPMMiHAAbHOrO npaBa pPO3PaxOBaHi Ha ABOPIYHY (4OTMPU
CEeMeCTpU) Nporpamy BMBYEHHS LiEl AMCUMNAIHM. BNpoaoB» 04HOTO Ha-
BYA/IbHOIO POKY BMKAAZAAETbCA 3ara/ibHa YaCTMHA KPMMIHAbHOroO NpaBa,
BMNPOAOB HacTynHoro — Moro OcobarBa YacTuHa.

Kypc 3az2aabHoi yacmuHu KpumiHanbHo20 npaea nepenbayae BMBYEH-
HA CTyAeHTaMM OKPeMoro 610Ky TeM, LLO CTaHOBAATL: 1) BCTYN A0 KpUMi-
Ha/IbHOrO MpaBa; 2) BYEHHS NPO KPUMIHANbHO-NPOTUNPABHE AisHHA (Mig,
HMM PO3YMItOTbCA HEe JINLIEe KPWUMIiHa/bHEe MPaBOMOPYLWEHHA Ta KPUMI-
Ha/IbHO KapaHe 3/I0BKMBAHHA MPaBOM, @ M 00’EKTUBHO KPMMiHA/IbHO-MPO-
TMNpaBHa MnoseajiHKa) i 3) BYEHHA MPO 3aXo4M KPMMiHAbHO-NPaABOBOrO
BN/AMBY, a Kypc Ocobaueoi yacmuHu — NOMOXKeHb WOA0 0cObAMBOCTEN
KPMMIiHaNbHOI BiAMNOBIAANbHOCTI 338 KPMMiIHAAbHI NPaBONOPYLWEHHA NPOTH:
1) npaB NOAWHN | TPOMaZAHNHA Ta Cim’T; 2) CliNbHMX iIHTEpeciB NoAMHM,
CycninbCTBa i Aeprkasu; 3) HalLioHaNbHOI be3neKku i iHTepecis Aepxasu, a
TaKOX MiXHapOLHOro NPaBoOMNOPALKY.

HaBuanbHWI NOCIOHWK CNPAMOBAHMIA Ha BUBYEHHA KPUMIHAAbHOMO Npa-
Ba, AKe rpyHTyBanocA 6 Ha PO3yMHOMY CMHTE3i HalMKpaliMx, peTenbHO
anpoboBaHMUX MOJIOKEHb BiAOMWUX AOKTPUH: MPOCBITHULKO-TYMaHICTNY-
HOrO HaNPAMY; KNAaCUYHOT LWKOAM KPUMIHAIbHOTO NpaBa B il HEOK/NACUYHO-
My BapiaHTi; OKTPMHM HOBOIO COLLiaIbHOTO 3axMCTy, NpeaTeyeto AKoi bynum
COLLiONIOTIYHA | NEBHOKO MiPOKO aHTPOMOJIONIYHA WKOK.

BoaoHo4ac B OCHOBi BMBYEHHA KPUMIHANbHOMO MpaBa Mae HyTu posy-
MiHHA NPMHLMNIB BEPXOBEHCTBA MpaBa, 3aKOHHOCTI, PIBHOCTI yCix nepea,
3aKOHOM, BWMHM, OCOBUCTOrO XapaKkTepy KpMMiHa/ibHOI BiZMNoOBiAa/IbHOCTI,
iHOMBIAyani3aLil NOKapaHHA, HEBIABOPOTHOCTI KPMMIiHAbHOT BiANOBIAaNb-
HOCTI, CNPaBeaMBOCTI, FyMaHi3Mmy.
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B pe3ynbrati BUBYEHHA KPUMIHANLHOrO NMpasa CTYAeHTU NOBUHHI OBOJIO-
AiTN TAKMMU 3HAHHAMMK | BMIHHAMM:

— 3HAHHA QYHKLIM, NPUHUMNIB, cuctemn i pedopm KpMmiHanbHOro npa-
Ba, MOro micLA B CUCTEMI HaLiOHaIbHOTO NPaBa, MOXJANBOCTEN KpUMiHAb-
Horo npasa y chepi NpPoTUAii 3N104YMHHOCTI;

— 3HAHHA reHe3n KPMMIiHa/IbHOro NpPasa B €BPONI, BNIMBY HA KPMMIHaNb-
HO-NpaBoBY MOANITUKY B YKpaiHi npolecis eBponeizauii Ta rnobanisauii,
OOKTPUH KPUMIHANBbHOrO NPaBa, Cy4aCHMX TEHAEHLLIN HayKM KpMMiHANbHO-
ro npaBa B YKpaiHi i 3a KOPAOHOM;

— BMiHHA BU3HAYaTK WAAXM FAPMOHIi3aLii KpMMiHa/IbHOro 3aKOHO/1aBCTBa
YKpaiHu i3 KpMMiHaAbHMM 3aKOHOAABCTBOM EBponeiicbkoro Cotosy;

— 3HaHHA cMCTeMMN OPM, B AKMX iICHYE KPUMiIHANbHE NPaBo, MicUA Y Uil
CUCTEMI 3aKOHY MPO KPMMiHaNbHY BiZANOBIAA/NbHICTb, MOro ocobanBocTemn
NOPIBHAHO 3 IHLWMMKM 3aKOHAMK, CTPYKTypU MOro ctaten, ocobnmsocTen
H6NaHKETHUX AMCNO3ULIA, YNHHOCTI i Aii 3aKOHY NPO KPMMiHaNbHY BiAMNOBI-
OaNbHICTb Yy Yaci Ta NpoCTopi;

— BMIHHA TAYMayuTK | 3aCTOCOBYBATM 3aKOH MPO KPWMMIiHANbHY Bigno-
BiZANbHICTb, 30KpeMa 3 ypaxyBaHHAM MPUHLMMIB | HOPM, 3aKPINAEHUX Y
MiIXHApPOAHMX AoroBopax YKpaiHM, @ TaKOX BCTAHOBAEHMX MiKHAPOAHO
Cy[0BO YCTAHOBOO, FOPUCAMKLIA AKOT BU3HaHa YKPaAiHO;

— BMIHHA 3axMLWATV NpaBa i 3aKOHHI iHTepecn o0cobu i3 3aCTOCyBaHHAM
3acobiB maTepia/lbHOro KPUMiHa/IbHOro NPaBga;

— BMIHHA BPaXxoBYBATW CTATUCTMUYHI AaHi, aHaNi3yBaTK Cy4OBY Ta iHLWY
FOPUAMYHY NPAKTMKY Ta OLHKOBATM ii 3 TOUYKM 30PpY BiAMNOBIAHOCTI 3aKOHY i
MiXHapoAHMM 30060B’A3aHHAM YKpaiHu;

— 3HaAHHA MNOHATTA | CKNay KPWMMiIHANbHOTO MPaBOMOPYLIEHHS, MOro
cyb’ekTa, 06’eKkTa, 06'EKTUBHOI i CYD'EKTUBHOI CTOPIH, KnacudikaLii Kpumi-
Ha/ZIbHWX NPaBONOPYLWeHb, cneuiasbHUX GOPM KpUMiHAAbHOrO MpaBomno-
PYWeEeHHA (roTyBaHHs, 3amaxy, CriBy4acTi, MHOXMHHOCTI), cucTemm obcTa-
BWMH, WO BUKIOYAOTb KPMMIiHAIbHY MPOTUMNPABHICTb AIAHHA;

— 3HaHHA NOHATTA | CUCTEMM 3aX0AiB KPUMIHAbHO-NPABOBOrO BNAMU-
BY, CNiBBIAHOWEHHA LLMX 3aX04IB i3 KPMMiIHANbHOK BiANOBIAANBHICTIO
Ta i3 3BiIbHEHHAM BifA, KPpMMiHanbHOI BiANoBiAanbHOCTI, ocobamsoc-
TeN 3a0X04yBa/bHMX 3aX0AiB i KBA3i3ax0A4iB KPMMIiIHANbHO-NPaBOBOrO
BN/VBY;

— 3HAHHA MOHATTA | METU MOKApPaHHA, CUCTEMM MOKApaHb, MPUHLMMIB,
3arasbHUX i cneujanbHMX 3acag, NPU3HAYEHHA NMOKapaHHA, a TAaKOX iHWMX
NPMMYCOBMX 3aXOAiIB KPMMIHAIbHO-NPABOBOro BNMBY (30Kpema npobalii,
NPUMYCOBUX 3aXOLIB MEAUYHOTO | BUXOBHOMO XapaKTepy, NpMMyCcOBOro Ni-
KyBaHHSA, creljanbHOT KoHbicKauji, cyammocTi);

— 3HaHHA 0COBAMBOCTEN 3aX0AiB KPUMIHA/IbHO-NPABOBOTO BM/IMBY LLOAO
HEMOBHO/MITHIX Ta AEAKMX IHLWWX KaTeropiit ocib (BariTHUX »KiHOK, BiiCbKO-
BOC/Y*KOOBLiB TOLLO);

17



— BMIHHA BM3Ha4aTW CNpaBeaNVBY Mipy MOKApaHHA, a TAaKOX aAeKBaTHI
iHWi 3ax04M KPMUMIiHAabHO-NPABOBOro BMNANBY Ha 0CODY, KA BYMHMAA KPK-
MiHa/lbHe NPaBOMNOPYLUEHHS;

— BMIHHA 33aCTOCOBYBATM anbTepPHATUMBHI cnocobu po3B’A3aHHA KpUMi-
Ha/IbHO-NPaBOBMX KOHOAIKTIB (MPUMMPEHHS, KOMNPOMIC, MPUMYCOBI 3ax0-
[V BUXOBHOTO XapaKTepy TowWo);

— 3HaHHA KPUMIiHA/IbHO-NPABOBOI XapPaKTEPUCTMKM i CNIPHMUX NUTaHb KBa-
nidikauii BigNoBiAHUX KPUMIHANbHMX NPABOMNOPYLIEHb;

— BMIHHA aHani3yBaTW CKNAAA, KOHKPETHOIO KPUMiIHA/IbHOrO MpaBoMnopy-
WeHHA Ta BiAMEX0BYBATM MOTO Bif, CKNAAIB CYMINKHUX KPUMIHANbHUX Ta
iHWMX NPaBONOpPYLLEHb, @ TAKOX Bi4, NPAaBOMIPHOT MOBEAIHKM;

— BMiHHA 34iMCHIOBATM NPaBMIbHY KPMMIiHaIbHO-NPABOBY KBaidikaLljto.

INEPE(IIK CKOPOYEHD

APK ABTOHOMHa Pecnybnika Kpmm

BK BroakeTHMn Koaekc Ykpainu Big, 8 amnHa 2010 p.

BK BoaHuit Kogekc YkpaiHu Big 6 yepsHa 1995 p.

BP BepxosHa Paaa YkpaiHu

BC BepxoBHMi1 Cya YKpaiHm

BCC Buimin cneuianizoBaHmii cya YKpaiHM 3 po3rnsaay UmMBIiAbHMX
i KPMMIHANbHMX CNpaB

K focnoaapcbkmnin Kogeke Ykpainm Big, 16 ciuHa 2003 p.

MK focnoAapCbKmnii npoLecyasibHni KoaeKke YKpaiHm

Big, 6 nmctonaga 1991 p.

ONTC  [lepkaBHa neHiTeHuUiapHa cay:kba YkpaiHu

ACA [eprkaBHa cyaoBa aaMiHICTpauia YKpaiHum

EKNN KoHBeHL,is NPo 3aXMCT NpaB NOAMHN | OCHOBOMONOMKHWUX CBOOOL,
(EBponelicbka KOHBEHLiA 3 NpaB AOANHN)

ecnn €BponencbKknii cya 3 Npas JHOANHN

XK Hutnosuit koaekc YPCP Bia 30 yepsBHa 1983 p.
3aTB. 3aTBEPAKEHUN (-Ha,-He,-Hi)

3K 3emenbHUIM Koaeke YkpaiHu Bia 25 »kosTHA 2001 p.
3C 36poiHi Cuaum YKpaiHm

K.np. KpMMiHaibHe NPaBoNopyLWeHHS
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KogeKc YkpaiHM Npo aAMIHICTPaTUBHI NpaBoOnoOpyLIEHHA
Bia 7 rpyaHa 1984 p.

KoaeKc aZiMiHICTPaTMBHOIO CyA04YMHCTBA YKpaiHM

BiZ 6 amnHA 2005 p.

KpnMiHanbHO-BUKOHaBYMin Kodekc Big 11 avnHa 2003 p.
KoaeKc 3akoHiB npo npauto Ykpainu sig 10 rpyaHa 1971 p.
KpnMiHanbHMIA Koaekc

KabiHeT MiHicTpiB YkpaiHu

Kogekc YkpaiHm npo Hagpa Big, 27 avnHAa 1994 p.
KpnMiHanbHO-NpoLecyanbHWI KogeKe YKpaiHm

Bia 28 rpyaHa 1960 p.

abo KpumiHanbHMi npolecyanbHMi KoaeKe YKpaiHu
Big 13 KBiTHA 2012 p.

KoHcTutyuinHunin Cya, Ykpaitum

Koaekc ToproBeibHOro Mopen/iaBcTBa YKpaiHu

BiZ 23 TpasHA 1995 p.

NicoBuin kKoaeKc YKpainu Big, 8 ntotoro 2006 p.
MIiHiCTepCTBO BHYTPILLHIX CNpaB YKpaiHu

MiHicTepCcTBO 3aKOPAOHHMX CNpaB YKpaiHu

MuTHWN Koaekc Ykpaitu Big, 11 annua 2002 p.
MiHicTepcTBo 060pOHM YKpaiHu

MiHiCTepCTBO OXOPOHM 30P0B’A YKpaiHu

MixkHapoaHa OpraHizauia Mpai

OpraHizauia MiBHIYHOATAAHTMYHOrO 4OrOBOPY
HeonoAaTKOBYBAHMI MiHIMYM [0XOAIB rpoMaanH
OpraHizauis 3 be3neku i CniBpobiTHMUTBa B EBpOnNI
OpraHisauis EkoHomiyHoro CniBpobiTHMLTBA i PO3BUTKY
OpraHisauis O6’eaHaHMx Hauin

MapnameHTcbKka Acambnesn Paam €Esponn

MoBiTpAHMI KoaeKc YkpaiHum Bia, 19 TpasHa 2011 p.
[MneHym BepxosHoro Cyay YKpaiHu

MpaBWia OPOXKHBOIO Pyxy

MoaaTkoBMI KoaeKc YKpaiHu Big, 2 rpyaHa 2010 p.

Papa €sponu

CimelHnin koaekc Ykpainu Big, 10 ciuHa 2002 p.

CsiToBa OpraHisauia Toprisni

LmBinbHWIM KogeKe YKpaiHu Big 16 ciuHa 2003 p.
LnBinbHWIM NpouecyanbHuii Koaeke YkpaiHm

Bia, 18 6epesHs 2004 p.
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Po3aia 1
BCTYII A0 KPHMIHA/IBHOI'O INPABA

1.1. KpuMiHaabHe MpaBo: 3aradbHa XapaKTepHCTHKA

1.1.1. KpumiHanbHe npaBo fAK ranysb npasa

1.1.1.1. TMOHATTA «KpuMiHaAbHE NMPAeo» TPAAMLIMHO PO3rNALAETHCA
Y KiZIbKOX 3HAUYEHHAX — AK rany3b NpaBa, AK HaB4asbHa AUCUMMNIHA Ta AK
HayKa. TyT NOHATTA KPMMIHAAbHOrO NpaBa PO3KPMBATMMETbCA TOOBHUM
YMHOM Yy MOr0 MepLIOMY 3HAYEHHI.

Yesigomntotoun dyHaaMeHTanbHICTb NpobieMn NPaBopPO3yMiHHA, nepe-
OYCiM 33a3HaYMMO, LLO KPUMiHA/IbHEe MPaBO He CAif, OTOTOXKHIOBATK 3 Kpu-
MiHa/IbHUM 3aKOHOM ([OKNaAHilWe Npo ue — B Nigpo3aini 1.3 nocibHuKa).

OCKiNbKM KpUMIHa/IbHE NPaBO rOBOPUTL He NPO NpasBa AOAMHM, 3 pajLle
npo ii 060B’A3KM (TOYHILEe — NPO BiAMNOBIAANbHICTb 3a iX NOPYLIEHHS, 33 NPO-
TUNPaBHY NOBE/IHKY), TO TEPMIH «KPpMMiHaIbHe NPaBoY» € diKLieto, 36ipHUM
NOHATTAM, WO BigobpaXKae iCHYBaHHA CYKYyMHOCTI ABML, — TaKMX AK KPUMI-
Ha/lbHe 3aKOHOAABCTBO i MiXHAPOAHI AOrOBOPK LLOAO MOro rapMoHi3aliii,
MOro TAyMayeHHs (iHTepnpeTauia), y T.4. AOKTPMHaAAbHE, i NPaKTUKa Moro
3acTocyBaHHA. ToMy Lel TepMiH 3aCTOCOBYBAaTMMEMO YMOBHO, JNLLE 3 TUX
MipKyBaHb, WO A0 HbOTO 3BUK/M Cy4acCHi HayKOBLL, BUKNaZdadi i CTyaeHTH .

He BUMKAOYEHI, 3BUYAMHO, N iHLWLI, BiAMIHHI BiA BMKNAAEHOrO BULLE MO-
rNAAM Ha CNiBBIAHOWEHHA KPUMIHANbHOIO NpPaBa i KPMMiIHAIbHOTO 3aKOHY.
Tak, B.O. HaBpoubKui1 y LbOMY CMiBBIAHOLLIEHHI BUAINAE, 30KpEeMa, TaKi ac-
neKkTV (anB. Tabn. 1).

Tabnuua 1. CniBBigHOWEHHA NOHATb KKPUMiHa/IbHE NPaBO»
i «<KpuMmiHanbHe 3aKOHOAABCTBO»

KpumiHanbHe npaBo KpuminanoHe 3aKoHOQaBCTBO

Lle cuctema nonoxeHb, BuUpobneHux cycninb- | Lle cuctema nonoxeHb, BUPOONEHNX AEPXaBOI0,

CTBOM MPOTArOM BCbOrO 1Or0 PO3BUTKY, AKi
BiI3HA4aOTbCA CTabiNbHICTIO | MOXYTb CRyryea-
T 3ac060M cTabini3avii 3akoHy Ta 06MeXeHHA
CBABINA 3aKOHOAABLIA

AKi BUP@Xal0Tb BOMIO Ta iHTEPECU 3aKOHOOABLA
41 N0BICTCbKIMX FPYN Ha KOHKPETHOMY eTani icHy-
BAHHA [1ePXKaBl i NOCTINHO 3a3HAKOTb 3MiH

Bupaxae yAaBneHHA cycninbcTBa NpPo 3M04UH-
HICTb, KAPAHICTb i CYMiXKHI NOHATTA

Bupaxae Bumoru fnepxasu y Liil cdrepi

[bxepenami KpUMIHaNbHOrO npaea € 4MMano
MUCAHNX | HENNCAHWX aKTiB

[bKepeno KpuMiHanbHOro 3akoHy — Lie Nnuwe Bif-
NOBIAHWIA IOPUANYHNIA aKT

KpumiHanbHe npaBo CKNafaeTbCA 3 HOPM

KpuMiHanbHWii 3aKOH CKNanaeTbecA 3i CTaTeid, AKi
00’€AHYIOTbCA Y PO3AINK i YacTuHM. BiH xe nopi-
nexnit Ha 3aransHy Ta OcobnuBy YacTuHN

XaBpoHoK M. [lewo npo CyTHICTb KpUMiHanbHOro npaea (iHakwwui nornag) // KOpuamuHmin sicHuK

YkpaiHu. —2013. — Ne 12.
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Llel ke aBTOp 3a3HaYaE, WO NPUHLMN BEPXOBEHCTBA NPaBa afpecoBaHui
Hacamnepe/ 3aKOHOAABLIKD, TOMY HAABHI CynepeyHOCTi MiXK NPaBOM i 3aKO-
HOM MatOTb 3HIMATKUCb Y NPOLECi 3aKOHOTBOPYOCTI, @ HE 3aCTOCYBAHHA 3aK0-
HY — NPaB03aCcTOCyBay4 He MOXKe NiAMIHATX cOHO 3aKOHOAABLA; HATOMICTb
MpK NPaBo3acToCyBaHHi rON0BHE — AOTPMMAHHA NPUHLMMY 3aKOHHOCTI .

AKMM e YMHOM PO3YMItOTb KPpMMIiHaIbHE NMPaBo 3apybixkHi AOCAIAHNKN?
Y HiIMeLbKI AOKTPUHI KpUMiHa/IbHe NPaBo BU3HAYaETLCA AK cneundiyHa che-
pa nyb1iYHOro NpaBa, AKa peryntoe 0cobanBi BiAHOCMHM BNAAHOTO XapaKTepy
MiXK AEeP*KaBOO | rpOMagAHaMM, BU3HAYarouM, AKI NOCAraHHA NPOTW collia/ib-
HOrO MOPAAKY € 3/T04MHAMM, | MOrPOXKYIOUM MOKAPAHHAM AK MPaBOBMM Ha-
cnioKom 37104MHY, Nepenbayatoumn TakoXK 3aX0AM BUNPABAEHHA Ta He3neku.
Ha aymry aHrnicbkoro agTopa f1. JleineHaa, KpMMiHaibHe NpaBo — Le CyKyn-
HICTb NPaBOBMX HOPM, NOB’A3AHMX 3 AiAMM, 33 AKi, Ha AYMKY AepaBu, Chif
Kapat™". LLi/IKom 04eBMAHO, WO Ui BU3HAYEHHA € TPaAMLIRHUMM Y TOMY CEHCI,
LLO FPYHTYHOTbCA Ha KOHUENUIl opuaANYHOro no3nTneiaMmy. HaseaeHi HuxKye
MIpKYBaHHA MPO KpMMiHaNbHe MPaBO AK rajy3b NpaBa BUKNAAATUMYTbCA Y
noAibHOMy acnekTi i BUXOAUTUMYTb 3 TOTO, LLO KPUMIHA/IbHE NPaBO i KpUMi-
Ha/IbHMI 3aKOH CNiBBIAHOCATLCA AK 3MICT | dopma (TouHile —oaHa i3 dopm).

KpumiHaneHe npaBo, Oyayym CamoCTiMHOW rany3sto B CUCTeMi npaea
YKpaiHW | TICHO B3aEMOAIOUM 3 IHLWMMWN Tany3aMM, BU3HAYAE KOO AiAHb,
WO CTAHOBAATb CyCNiNbHY Hebe3neKy Ta y 38’A3Ky 3 MM BM3HAIOTLCA 3/10-
YMHAMM, 3aKPIMJIIOE Nepenik NoKapaHb, BCTAHOB/IOE MPaBUaa iIX MPU3HaA-
YeHHA, BM3HA4Ya€E MiACTaBM Ta YMOBMW 3BiJIbHEHHA Bif, KPMMIHANbHOI Bij-
NOBIZA/IbHOCTI, @ TAKOX 3aCTOCYBaHHA 3axOAiB KPMMIHA/IbHO-NPaBOBOro
BMNAMBY, WO HEe € MOKapaHHAM.

KpnmiHaneHe npaso, byay4uu rany3sto nybaiyHOro matepianbHOro Npaea,
Ma€ O3HaKW, NPUTaMaHHi NpaBy B3arani, — CUCTEMHICTb, dOpMasibHa BU-
3HayeHicTb, 060B’A3KOBICTb A1 BUKOHAHHA TolW0. BoagHouac, Ha BiamiHy
BiZ, IHLWMX MPaBOBUX HOPM, HOPMW KPUMIHA/IbHOTO NPaBa BCTAHOB/HOKOTHCA
TINbKM BULLMM 33aKOHOAABYMM OPraHOM i MatoTb GOPMY 3aKOHY: 3rigHo 3
n. 22 4. 1 ct. 92 KoHctuTyuii YKpaiHM BUKAKOYHO 3aKOHAaMW BM3HAYakOTb-
Cs [ifHHA, AKi € 3/104MHAMM, Ta BiAMOBIAANbHICTL 33 HUX (HOPMM X, Ha-
NPWKNaA, aAMIHICTPAaTUBHOIO NpaBa MOXYTb BCTAaHOB/OBATUCH | YPAOOM,
i MiHicTepcTBaMM, i MmicLueBMMM opraHamu Bnaam). B YKpaiHi KpumiHanb-
HO-MPaBoOBi HOPMK B OCHOBHOMY CUCTEMATU30BAHO B €AMHOMY 3aKOHO-
AaBYOMY aKTi — KpMiHanbHOMY KodeKCi.

HaBpoubkuit B. KpumiHanbHe Npaso i KpMMiHasbHe 3aKOHOAABCTBO: CMiBBIAHOLWEHHA NOHATb // Mpaso
YkpaiHu. —2011. - Ne 9. - C. 22-23.

" Titep JleineHa. KpumiHanbHe nNpaso: 3/104MH, NOKapaHHA, CYA0MMHCTBO (AHMINCHKMIA niaxia). — K.:
OcHoswu, 1996. - C. 9.

Mpo iHWi BM3HAYeHHS KpWMMiHaNbHOrO npaBa, chOpMy/nboBaHi 3apybiXKHUMKU BYEHUMM, AMB.: HanuH-
ckuii A.3. CoBpemeHHOe HemeLKoe yronosHoe npaso. — M.: Benbu, Mpocnekt, 2006. — C. 12-16; AueH-
Ko C.C. OCHOBHi NMUTaHHA 3araabHOT YaCTUHM KPMMIHA/IbHOTO NpaBa iHO3eMHUX AepsKaB: HaBy. NocibH. — K.:
[akop, 2013 - C. 9-11.
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HeobxioHicmb pobumu 3acmepexeHHs «8 OCHOBHOMY» NOACHOEMbCA MUM, U0
KK YkpaiHu 2001 p., scynepey byksasneHomy po3ymiHHIO (io2o 4. 1 cm. 3, He Moxe
88aXAMUCL EOUHUM OXepesioM 3aKOHO0a8cmaa NpPo KPUMiHas16Hy 8i0Nn0sidarb-
Hicme. 3o0kpema, makum Oxcepenom € i KK YkpaiHu 1960 p., ocKineku empama
Hum 3 1 sepecHa 2001 p. YuHHOCMI € 8IOHOCHOO. os10#eHHA nonepedHbo20 KK,
0emMoHCmpyroYu heHoMeH y1bmpaakmueHoi Oii KPUMIHA/IbHO20 3AKOHY, MOXYMb
3acmocosysamucs camocmiliHo y NopAOKY 380pOMHOI Oii 3aKOHY NPo KPUMIHAsTb-
Hy 8i0n08i0anbHiCMb, @ MAKOM 30CMOCO8Y8AMUCL Y NOEOHAHHI 3 NPUNUCAMU YUH-
Ho2o KK, Hanpuknad, npu 8cmaHo8seHHi cneyugiyHo20 KpUMIHAIbHO-NPA808020
3micmy oOKpemux opm MHOMUHHOCMI 3104UHI8. [Tonpu sumoay Y. 2 cm. 3 KK npo
sKkoYeHHA 00 KK 3aKOHI8 npo KpumiHasneHy 8ionogidasneHicms, npulHamux nic-
1A HAbPaHHA YuHHOCMI yum KodeKcom, y OOKMPUHI iCHye OYMKa Npo 8U3HAHHA
8I0HOCHO camMocmIiliHOK CK/AAO0080t0 KPUMIHAbHO20 3aKoHodascmea (a He KK)
30KOHIB Npo 8HeceHHA 3MiH 00 KK npu momy, wo oCmaHHi camocmiliHomy 3acmo-
CYBAHHIO He nidnazarome.

Y KOHTEKCTi BUCBITNEHHA cniBBiAHOWEHHA MiXX KK Ta 3akOHOAaBCTBOM
NpPO KPMMiHaNAbHY BiANOBIAANBLHICTL LiKaBOK € BUC/AOBAEHA B AiTepaTypi
(K0.A. NMoHOMapeHKo) No3uLia, 3riAHO 3 AKOK [0 aKTiB KPpMMiHa/bHOMO
3aKOHOAABCTBA HaNeXaTb Y T.4. MiXXHApPOAHI AoroBopun YKpaiHu, 3roay Ha
060B’A3KOBICTb AKMX HaZaHO BP, B TMX BMMNaaKax, Koiv BOHM be3nocepea-
HbO MICTATb KPMMIHANbHO-NPABOBI NpUnucK, Ta piweHHA KC 3 NUTaHb KOH-
CTUTYLIMHOCTI KpMMiHANbHMUX 3aKOHIB.

Ak 6aunmo, chopmynboBaHe y 4. 1 cT. 3 KK nonoxKeHHs Npo NoBHY Koau-
biKOBaHICTb BITYM3HAHOIO KPMMiIHAIbHOTO 3aKOHOAABCTBA € QiKLjEL.

* 3k x

BukopuctaHuin y Hasei KK Big, 5 KBiTHA 2001 p. NPUKMETHUK «KPUMiHab-
HWI» NOXOAMTb Bif, NATUHCBKOrO TEPMiHA «Crimen», AKM O3HAYaE «3/10-
ymHy. LLloao Ha3B BiANOBIAHMX 3aKOHOAABYMX aKTIB Y 3apybiXKHNX AepKa-
Bax, TO BOHM OTpMmanu ix abo Bifg Ha3sM 37104nHy (Hanpuknag, Criminal
Law Act AscTpanii), abo Big Ha3Bm NokapaHHs (Hanpuknag, Kodeks karny
Monbui abo Strafgesetzbuch AcTpii). [elio He3BUYHOW € Ha3Ba BiAMNOBIA-
Horo KoambikoBaHOro akTy [3painto — «3aKoH NPo KpMMiHabHe NPaBo».

BimyusHaHuUl 3aKkoHoOaseub 0brpyHmMosaHo eiomosuscs 6i0 Ha3e «KapHul
KOOeKc», «YeonosHuUl KoOeKc», «KodeKC 3aKOHI8 NPO KPUMIHAAbHY 8i0Nn08idarb-
Hicmb» | 3anuwue Hasey «KpumiHaneHUl KodeKkc». OCMAHHA Yy32001#yeMbCA 3
OCHOBHUM emUMOsI02IYHUM 3HAYEHHAM MEepMiHa «KPUMIHAAbHUU», 8i0nosidae
8UMO2aM, AKI 8UCY8AOMbCA 00 HA38 Yy NoHAMIGHOMYy anapami KK, € ycmaneHoro
y 8imyu3HAHIU npasosili cucmemi ma y nosHoMy 06CA3i BUKOHYE HA3UBHY, iHGOpP-
MamugHy ma opieHMauiliHo-HopMamusHy ByHKUii". KpumiHaneHuli Kodekc — He
«37104UHHULT» Kodekc (M.M. KopxaHcbkull), He KodeKkc nosediHKU KpumiHanimemy

" TpocTiok 3.A. MoHATiHWI anapaT Oco611Boi HacTUHM KprmiHanbHoro Kogekcy Ykpainu: MoHorpadis. —
K.: Atika, 2003. — C. 61; MoHomapeHKo KO.A. YMHHICTb i 4if KpUMiIHANbHOTO 3aKOHyY B Yaci: MoHorpadis. — K.:
ATika, 2005. — C. 49-53.
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(B.M. Kyu), sk ue moxce 30amucs Ha nepuwiuli no2a1s0, a KOOeKc, AKul cmocyemsca
3/104UHIB, KOOEKC Npo 3/04UHU, Npo bopomsby 3 HUMU. Came MaKy OCHOBHY [0eto
bydemo ssaxcamu 8mineHor y Ha3ei po32140y8aHOI 2ay3i npasa.

CBOiM 3aBAAHHAM KpWMMiHaNbHUI KOAEKC Mae npaBoBe 3abesneyeH-
HS OXOPOHM NpaBs i cBoboA NOAMHM | TPOMaAsHWHA, BNIACHOCTI, rpoMa-
CbKOroO MOpAAKY Ta rpomMaacbkoi 6e3neku, A0BKiNAA, KOHCTUTYLIMHOMO
YCTpOtO YKpaiHM Bif, 3N104YMHHNX NOcAraHb, 3abe3neyeHHA mupy i besnekn
NOACTBA, a TaKoXK 3anobiraHHaA 3104mMHam (4. 1 cT. 1 KK). [na 34iicCHeHHR
Lboro 3aBaaHHs KK BM3Hauae, Aki cycninbHO Hebe3neyHi AisHHA € 3/10-
YMHAMM Ta K MOKapaHHA 3aCTOCOBYIOTLCA A0 0Cib, AKi IX BUMHMUAM (4. 2
cT. 1 KK).

HaBep,eHe MONTOXXEHHA BBAXXAETLCA 3aKOHOAAaBYNM BTI/IEHHAM KNACUYHOI
bopmynu «nullum crimen, nullum poena lege» (Hemae 3104MHY, HEMAE No-
KapaHHA 6e3 BKa3iBKM Ha Lie y 3aKoHi). I3 ujei cTaTTi KK TakoX BUNAMBAE,
LLLO OCHOBHMMM 3aCODaMM BUKOHAHHS KPUMIHA/IbHUM MPaBOM OXOPOHHOO
3aBAAaHHA € KpMMiHani3aLis (MPOroaoLeHHs AigHHA 3/J04MHOM) | meHanisa-
Lis (BCTAaHOBAEHHA BUAY | PO3MIpY MNOKAPaHHSA 33 3/104MH).

3 NUMQaHHA Npo PO3yMIHHA NeHani3auii y Hayyi cknasnucs 08a 0CHOBHI NiOXodu.
Mepwul nosseae y momy, wjo neHaniaauis (8id 1am. — NOKApPaHHsA) — ue npouyec 8u-
3HAYEHHA 30KOHOOABUEM XapaKmepy KapaHocmi KpUMIiHan1i308aHUX OifHb, a ma-
KO} npoyec npusHa4eHHA NOKapaHHS. BusHayeHHs xapakmepy kapaHocmi OisHb
30KOHOOaBUEM [ NPOUeC NPU3HAYEeHHA NOKAPAHHSA CyOOM p032/190aromeca AK ema-
nu neHanizayii, wo tidyme 00uH 3a 00HUM. Cymsb iHWO020 niOxXo0y: NeHani3auiero €
nuwe OifinbHICMb 30KOHOOABUSA (3 BCMAHO8/IEHHA NOKAPAHHSA, NPU3HAYEHH:A (1020
30 OKpemi 3/104UHU Y cy008ill npakmuui, He 6ydy4u neHani3ayiero, oxXonaEMbCA
noHAMMAM iHOU8BIOyani3auyii NOKapaHHA. Popmyn8aHHA, HagedeHe y 4. 2 cm. 1
KK YKkpaiHu, cxunge 0o OyMKu npo cayuiHicme 0py2o20 nioxooy.

BoaHouac cnig BpaxoByBaTH, LWLO A0 OCIO, AKi BUNHUAM 3N0UMHU, MOXKYTb
33CTOCOBYBATUCb He NIMLLIE MOKapaHH4, a i, HanpWKaaa, NPUMyCOBI 3aX04n
BMXOBHOIO abo MeaM4YHOro xapakTepy, y 38'A3Ky 3 YMm HarkaHo, wob yao-
CKOHaneHa Y. 2 cT. 1 KK micTnna BKasiBKy AK Ha MOKapaHHA, TaK i Ha BiAMIiH-
Hi BiZ, HbOTO 3aX0AM KPUMIHA/IbHO-NPaBOBOTO BMJ/IMBY, LLLO 3aCTOCOBYOTLCA
[0 MOPYLIHWKIB KPMMiHaIbHO-NPaBOBMX 3aHOPOH.

CTOCOBHO NPMMYCOBMX 3aX04,iB MeAWNYHOTO | BUXOBHOIO XapaKTepy BapTo
3p0OUTH 3aCTEPEIKEHHA: BOHM MOXKYTb 3ralyBaTMCb Y KOHTEKCTI PO3KPUT-
T 3MICTY KPUMiHANbHOI BiANOBiAaNbHOCTI 0COOM, BUHHOI Yy BUMHEHHI 3/10-
YMHY, NLE Y BUMAAKY iX 3aCTOCYBaHHA (3amicTb MOKapaHHA abo nopsas, i3
HWM) Ha niacTaBi 06BMHYBANBHOIO BMPOKY Cyay.

Hanpuknag, cya 3BiNbHAE HENOBHONITHLOrO BiZ MOKAapaHHA i3 3aCToCy-
BaHHAM MPMMYCOBOTO 3aX0/y BMXOBHOTO xapakTepy (cT. 105 KK) abo 3acTo-
COBYE BiANOBIAHWI NPUMYCOBWIA 3aXig, MeaNUHOrO XapaKTepy Woao ocobu,
BM3HaHOI 0OMexeHo ocyaHoto (cT.cT. 20, 93, 94 KK). AKLLo cya BMpilIKnB 3a-
CTOCYBaTW MPMMYCOBMIA 3axid MeAMUYHOrO XapaKTepy A0 HeocyaHoro (4. 2
cT. 19 KK) 4n nprmycoBmii 3axia, BUXOBHOMO XapaKTepy — 40 TOro, XTO He A0-
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CATHYB BiKY, 3 AKOrO MOK€e HaCTaBaTW KPpMMiHa/bHa BiANOBIAaAbHICTb (4. 2
cT. 97 KK), To 3a3HauyeHi 3axoam, He Oyay4n NoOB’A3aHMMM i3 BUMHEHHAM
3/104MHY, BUCTYNAtOTb SIK a/ibTEPHATMBA KPUMIiHAbHIl BiANOBIAabHOCTI.

OCKiNbKM 3N104NHHICTb HE 3HAE KOPAOHIB, a il Hebe3neka Habyna MixHa-
POAHOro MacluTaby, YKpaiHCbKe KpUMiHabHe NPaBo MparHe akTMBHO BU-
KOPWMCTOBYBaTW NO3UTUBHUI AOCBIA 3aKOPAOHHWX AEPXKAB | peKOMeHaaLLT
MiXKHapOAHMX OpraHisauin. NeplwooCHOBOK ANA TaKOro MiAxoay CAyrye
Hernapauia OOH «[Mpo 3104MHHICTb Ta cycninbHy He3neky», 3aTB. pe30osto-
uieto 51/60 leHepansHoi Acambnei OOH Big, 12 rpyaHa 1996 p., y Akil 3a-
3HAYAETbCA, WO AEPXKaBM — Y1eHM L€l OpraHi3aLii NOBMHHI NParHyTH 3axm-
waTn besneky Ta A0OPOOYT CBOIX rPOMaAfAH i YCIX TUX, XTO 3HAXOAUTLCA Nif,
IOPUCAMKLIEID AepKaBM, WAAXOM NPUAHATTA edeKTUBHMX HaLOHANbHMUX
3ax04iB Woa0 6opoTbbu 3 HebesneyHo TpaHCHALIOHANbHOK 3104MHHI-
CTO, Y T.4. 3 OPraHi30BaHOK 3/TOYMHHICTIO, HE3aKOHHMM 00iIromM HapKOTU-
KiB Ta 30p0i, KOHTpabaHAO TakMX NPeaMEeTIB, OPraHi30BaHO TOPriBAEtD
NOAbMU, TEPOPUCTUHHUMM 3104MHAMM TOLLLO.

OXOpOHAKOYM B OCHOBHOMY BIAHOCUHW, BPEryNbOBaHI IHLLMMUK rany3amm
npaBa (KOHCTUTYLIAHUM, UMBINIbHMM, FOCNOAAPCbKMM, EKOMOTIYHUM, MiXK-
HapPOAHMM, aAMIHICTPATUBHUM, TPYA0BMM TOLLO), | BYAy4M CBOEPIAHUM 3a-
cobom ix 3abe3neyeHHs, KpUMiHabHE NPaBO MICTUTb TAKOXK HOPMU, L0
MatoTb CaMOCTIMHY IOPUANYHY NPUPOAY, BCTAHOBNOE 3aD0POHM, AKi HE Ma-
tOTb @aHa/oriB B iHLLIWX rany3ax npaea (Hanpukaaa, HOPMKU NPO KPUMiHaNb-
HY BigNoBiAaNbHICTb 33 BOMBCTBO, 3rBANTYBAHHA, AeprKaBHY 3paay).

Y UbOMYy CEHCI CNYLUHUM BUAAETLCA BUCAOBAKOBAHHA MPO Te, L0 KPUMI-
Ha/ibHe NPaBO € HAWCTaPIWOo, HaMbINbW iHTEeNeKTyaNbHO HAacMYeHOo Ta
CKNAZHOLO rany33to Nnpasa, NPaBOBOI HAYKM | CUCTEMM HABYA/IbHUX ANCUM-
NAiH, WO CKNaAatoTb OpUAMYHY OCBITY. TOMY cneuianicT, AkMii 4obpe oBo-
NOAIB KPUMIHA/NIbHUM NPaBOM, MA€ 3 NIErKICTIO 3aCBOIOBATK OyAb-AKi iHLWI
NpaBoBi 3HAHHA".

1.1.1.2. MpegmeT KPMMiHAIbHOTO NPaBa MUCAMUTENT MMHY/IOrO 3a3BMYal
BM3Ha4YaIM KOPOTKO Ta EMHO — AK 3104MH | NOKapaHHA. Came Tak HasuBa-
€TbCA O/1HA 3 NePLIMX TEOPETUYHMNX NpPaLlb, Y AKilA 3aK1a4eHi OCHOBM cyyac-
HOTO KPMMIiHA/IbHOTO MPaBa, — KHMra iTanilMcbKoro rymaxicta Y. bekkapia
«Mpo 37104MHK | NOKapaHHA» (1764 p.).

TaKkuWi Niaxia 3aralom € NPaBUAbHUM, aZKe KpUMiIHAbHe NPaBo Nepeay-
CimM 30pieHTOBaHe Ha NpPUMYC, penpecii CTOCOBHO 0Ocib, sKi nopylwmnan Bia-
noBiAHi 3a60poHN. BoaHoYac BiH HEAOCTaTHIM, OCKINbKM CyTb KpMMIiHab-
HOro nNpaBa NPMMYCOM He BUMYEpnyeTbCA. AXKe Y KPUMiIHAIbHOMY Mpasi
TaKOX BCTAHOBMOKOTHLCA MiACTaBM Ta YMOBM 3BiZIbHEHHA 0COOU B, KpUMI-

*

ManuHckuin A.3., durenbrapar A.A. NMpakTukym no yronosHomy npasy / Mog, pea. A.3. *anuHckoro. —
M.: U3gatenbckuin Jom «lopogeu», 2008. — C. 16.
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Ha/bHOI BiANOBIAAbHOCTI i Bif, NOKAapPaHHSA, BM3HAYatoTbCcA 0OCTaBMHM, LLIO
BMKNHOYAOTb 3/IOYMHHICTb AiAHHA, IHLWI 3a0X04yBa/ibHI 3aX0AM.

MaHYy4O Y KPMMIHANbHO-MPABOBIM AOKTPUHI € NO3WLSA, 3MAHO 3 AKOHO
npeameToM KpMMIHa/IbHOMO NpaBa € NeBHi BigAHOCMHM. OCTaHHI CKAaZ4aroTbCA
y 3B’513Ky 3 ICHYBaHHAM TakMX GeHOMEHIB, AK: 1) 3104MH"; 2) NoKapaHHs; 3) 3a-
XOM, aNbTePHATUBHI NMOKapPaHHIO, BKAOYAOUM 3BIIbHEHHA BiZ KPMMIHANBHOI
BiANOBIAAbHOCTI; 4) 06CTaBUHK, AKI BUKIOYAKOTh 3T0YNMHHICTb AiSHHSA.

LlJodo adpecamis KpUMIHAIbHO-NPABOBUX HOPM, O MAKOM KOAQ, 3micmy i cy6’ek-
MHO20 CKAaody 8peaynbo8aHUX HUMU 8IOHOCUH, Mo y Aimepamypi icHye 8enuke pi3-
HomaHiImms noenadie. Tak, 00HI 00CNIOHUKU 88aXaAOMb, WO Ui HOPMU 38epHEHI
00 8cCix 4neHig cycninbcmea, iHWI — Wo aAuwe 00 Mux, Xmo nNopywye 3aKoH. Bu-
€/10810EMBCA | N02/1A0, 32I0HO 3 AKUM KPUMIHA/I6HO-NPA808i HOPMU 8CMAHOB/10-
oMb NPAsUIa NoBEOIHKU 0718 OepHasHUX OpaaHis, ynosHosax)ceHux 30ilicHroeamu
peanizauito KpUMiHanbHoI 8idnosidasbHocmi abo 38in6HeHHA 8i0 MAkoi 8idnosi-
danbHocmi. IcHye i OymMKa npo me, Wo PAKMUYHO KPUMIHAAbHO-NPAsosa 3a60-
pPOHaG Micmume 0414 pi3HUx adpecamis 08a NpasuIa NoBeOdIHKU: nepuie — 81acHe
0608’A30K ympumMamuce 8i0 84YUHEHHA QiFHHS, AKe MiCmums 03HAKU CKAAO0Y 3/10-
YuHy,; dpyee — 0608°A30K 3acMocy8amu 3ax00U 0epHagHo20 NPUMYCY Y 8UNAOKY
BYUHEHHA MAK020 OiAHHA" .

Ham iMnoHye niaxia, y mexax AKoro KpumiHanbHo-npasoesi 8i0HOCUHU
NoAINATHCA Ha:

1) 3aranbHOperynaTMBHI (MOB’'A3aHi i3 KpUMiHaNi3aUjelo Ta NeHanisaljieto
LifHb, HeBe3neyHnx Ans CycninbCTBa, | BUHWKAOTb 32 HAaABHOCTI BOX OC-
HOBHMX YMOB — HabpaHHA KPMMiHaIbHUM 3aKOHOM YMHHOCTI | JOCATHEHHSA
0c0bH0t0 MEBHOTO BiKY);

2) OXOPOHHI (BMHMKaOTb BHACNIAOK BYMHEHHSA 3/T0UMHY | KPO3PUBY» 3a-
ra/IbHOPErynaTUBHMX BiAHOCKH);

3) KOHKpPEeTHOPEerynAaTMBHI (BMNAMBAOTL i3 AiAHb, WO He € 3/104MHAMM,
asie i3 30BHIilHBbOro HOKY HaraayoTh iX, Ta i3 MOCTKPMMIHA/IbHOT NOBEAIHKN
ocobu)™

YTOUHMMO NMLLIE, WO OXOPOHHI KPUMIHAAbHO-NPABO8I 8IOHOCUHU BapTO
NoB’A3yBaTK HE Ti/IbKM i3 BUMHEHHAM 3/104MHY, a i 3 cycninbHO Hebe3ney-
HUMW AiIAHHAMKW HeocyaHOT 0cobu Ta ocobu, AKa He JocAria BiKy KpMmi-
Ha/lbHOT BiANOBIAANbHOCTI. MU He CNPUIIMAEMO BUCAOBAEHY Y NiTepaTypi
(O.B. HageH) nosuujto, 3riaiHO 3 AKOK HOPMW, AKi PeryatoloTb BiANoBiAHI
CYCMiNbHI BIAHOCUHMW, HE € KPMMIHANIBHO-MPABOBMMM HOPMAMMU.

OpwuriHanbHO BUCoBMBCA K. MapKc, HibW 3104MHELLb CTBOPIOE HE /IMLLE 3/104MH, @ | KpUMiHaNbHE npa-

BO, a TOMY i Npodecopa, AKWUIA YUTAE NeKLii 3 KPMMiHANbHOTO NPaBa i BUHOCUTbL Ha CYCMiNIbHUIA PUHOK CBOI
NeKLii, CBili ToBap. 3N104MHEL CTBOPIOE, KPIM LibOro, BCIO NONILENCBKY i KpUMiIHANbHY FOCTULiI0, HULIMNOPOK,
KaTiB, MPUCAXHMX Towo (BuKknaa. 3a: boiiko A.W. MpectynHoe 6e3aeiictme. — CMN6.: lOpuanueckuii LeHTp
Mpecc, 2003. - C. 112).

" MapkyHuos C.A. YrofoBHO-NpaBoBoi1 3anpeT: TeopeTnyeckuit acnekT / Mog Hayu. pea. A.3. annHcko-
ro. — M.: lOpautuHdpopm, 2007. - C. 22.

" MonHbIii Kypc yronosHoro npasa: B 5 7. / NMog pea. A.U. Kopobeesa. —T. |: MpecTynneHune n HakasaHue. —
CN6.: Opuamnuecknii ueHTp Mpecc, 2008. — C. 516-522.

25



Peanisaljis OXOPOHHWX KPWMMiIHANbHO-NPABOBMUX BiJHOCWMH, NOB’A3a-
HUX i3 BYMHEHHAM 3/7104MHY, BiabyBaeTbcs y GOpPMi KpUMiHaNbHOI Bia-
noBiAanbHOCTI, BTiNEHOT B 0O6BMHYBaNbHOMY BMPOKY cyay, abo y dopmi
3Bi/IbHEHHA BiA, KPMMIiHANbHOI BiANOBIAANbHOCTI. Peanisal,ito OXOPOHHMX
KPUMiHaNbHO-NPaBOBMX BiAHOCWH, MOB’A3aHMX i3 BYMHEHHAM CYCMibHO
Hebe3neyHoro AisHHA HeocyAHoto ocoboto Ta ocoboto, AKa He AocAra
BiKY KpMMiHaNbHOI BiANOBIAaNbHOCTI, He CNia NoB'A3yBaTW 3 KPUMIHA/b-
HOO BiAMNOBIAANbHICTIO, — ii NIACYMOBYIOTb iHLWI NPOLECYanbHi AOKYMEHTM
(yxBana cyay npo 3acTOCyBaHHA MPUMYCOBMX 3aX0OAiB MEAMYHOrO XxapaKTe-
Py WoA0 HeocyaHOT ocobu Ta yxBana cydy Npo 3aCTOCyBaHHA MPUMYCOBKX
3aX0AiB BMXOBHOMO XapaKTepy LWoAo 0cobu, Aka He AocArna BiKy, 3 AKOro
MOM/IMBA KPMMiHaNbHa BiANOBiAaNbHICTb). HEBMNAAKOBO B OPUAMYHIN Ni-
TepaTypi BUCYBAETbCA KOHCTPYKTMBHA Npono3uLia 6e3nocepeaHbo y 3aKo-
HOZ@aBYOMY MOPAAKY 3aKPIMUTM MONOXKEHHSA NPO T, WO HE KPUMIHAbHOK
BIANOBIAANBLHICTIO, @ KPMMiIHAbHO-MPABOBMM pearyBaHHAM € 3aCTOCYBaH-
HA nepenbadeHnx KK 3axonis KpMMiHaAbHO-NPABOBOIO XapaKTepy A0 ocib,
AKi BYUMHMIM CYCNiNIbHO Hebe3neyHi AiaHHA y CTaHi HeocyaHocTi abo He A0o-
CATLUM BIKY, 3 AKOTO HACTa€ KPMMIHaIbHA BIAMNOBIAANbHICTL .

ObmexkyBaTN KPMUMIiHANbHO-MPABOBI BIAHOCUHM NULLE TUMW BiAHOCKMHA-
MW, AKI BUHNKAIOTb MiXK AeprKaBoto Ta 0cobamm, AKi BUMHUAN 3/104NHM, Ha
Hall MOrsA/, He MOXHAa, OCKIbKM Lein niaxig, (Kpim Toro, Lo BiH He oxo-
NIHOE BiAHOCUHM 3a Y4aCTIO HEOCYAHMX Ta 0Cib, AKi He AOCATN BCTaHOB/e-
HOro BiKY) He y3roAsKyeTbCA i3 TaKMM 3aBAAHHAM KPUMIHANbHOMO 3aKOHY,
AK 3ara/ibHa NPeBeHLiA, AKa CTOCYETbCA OCIO, AKi We He BYMHAIN 3104MHIB.

B OCHOBHOMY OXOPOHHI KPUMIiHA/NIbHO-NPABOBI BIAHOCMHN BUHMKAOTb 3
MOMEHTY BYMHEHHA 3/T04MHY AK IOPUAMYHOrO dhaKTy (Mpo ue cBiaYnTb, 30-
Kpema, Te, Wo 3rigHo 3i cT. 49 KK CcTpOKM AaBHOCTI NOYMHAKOTL CNAMBATH
3 [HA BUMHEHHS 3/M104MHY). BKasaHi BiAHOCMHM BMHMKaOTb Mi 0coboto,
AKa BYMHMMA 3N104MH | MAE 3a e MOHEeCTU KPMMIHANbHY BiAMNOBIAA/bHICTD,
i AepKaBot B 0CObi YNOBHOBAXKEHWX OPraHiB, MNOKAMKAHWX MOKAACTM Ha
BMHHOIO Y 3/T04MHI LIO BiANOBIAANbHICTD.

OCKifIbKM Y BMMAZKax 3aCTOCYBaHHA AEAKUX HOPM MPO 3BiIbHEHHA BiJ
KpMMiHaNbHOT BiANOBIAANBHOCTI (30KpPeMa, Y 38'A3KY 3 NPUMMUPEHHAM BUH-
HOro 3 NOTEPNINMM Ta Y 3B’A3KY 3 AIMOBMM KaaTTAM) BiJ BOAI noTepninoro
3a/1€KMTb 3MICT NPABOBIAHOWEHHA Ta MOr0 MOAANbLINI PO3BUTOK, y4ac-
HUKOM KPUMiHa/IbHO-NPaBOBMX BiAHOCUH MaA€ BU3HABATMUCL i NOTEPMINNNA.

CBill BHECOK Y PO3BUTOK OXOPOHHMX KPMMiHANbHO-NPaBOBMX BiAHOCKH
POBAATL | TaKi topUANYHI GakTK, AK nepenbadeHi HOpmamuM 3arasnbHOT Ta
OcobnmBoi YacTuHn KK obTaxytodi i nom aKLLyodi KpUMiHanbHY BiAmnoBi-
[aNbHICTb 06cTaBMHU. TpMBaOTb 3a3HAYeHi BiAHOCKMHMK, 30Kpema, A0 TUX
nip, NoKn ocoba BBAXKAETLCA CYAMMOLO.

MumoHoB B.A. TeopeTuueckue u nNpukaagHole npobnembl 60pbbbl ¢ 06LECTBEHHO ONACHbIMK NocATa-
TeNbCTBAMM CpeaAcTBaMM YronosHoro npasa. — M.: OpantuHdopm, 2007. — C. 56-58.
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FOpUANYHNUMM daKTaMm, SKi TPUNMHSAOTb OXOPOHHI KpMMiIHaIbHO-NPaBOBI
BIAHOCWHM, CNiJ BU3HABATW TaKOX: CMEPTb TOrO, XTO BUMHMB 3/104MH; 3aXBO-
ptOBaHHA A0 NMOCTAaHOBAEHHA BUPOKY OCOOM, AKA BUMHMIA 3/10MMH Y CTaHI
OCYAHOCTI, Ha NcKXiYHy xBopOoby, Lo No36aBAe ii MOXKANBOCTI YCBIAOMANIO-
BaTW CBOI Aji (6e3aisnbHicTb) abo KepyBaT HUMM; AeKPUMiIHaNI3aLi0 AifaH-
HA; 3BiIbHEHHA 0COOM B, KPMMiIHANBbHOI BiAMNOBIAANbHOCTI. B OCTaHHbOMY
BMMAAKY NPUMUHEHHA OXOPOHHUX KPMMIHANbHO-NPaBOBMX BIZAHOCUH MOXe
6yTM ocTaTouHMM abo TMMYacoBMM. Ma€eTbCA Ha yBa3i Te, WO YMOBHO 3Bi/lb-
HeHa Big, KpMMiHaNbHOI BiANOBIAANLHOCTI 0coba BCe » NPUTArAeTbCA A0
KpMMiHabHOI BiZNOBIAabHOCTI abo Yepes Te, WO He BUNpaBaana AoBipy
KOJIEKTUBY — MOPYUUTENA, YXUIANACH BiJ, 3aX0LiB BUXOBHOIO XapakTepy i no-
pyLlyBana rpoMaacbKknin nopsaok (4. 2 ct. 47 KK), abo uepes Te, WO yXuna-
N1acb BiA, MpMMYCOBMX 3aX0/iB BUXOBHOIO xapakTepy (4. 3 cT. 97 KK).

1.1.1.3. 3aBgaHHA (PyHKUiiT) KpumiHanbHOro npasa. Y u. 1 cT. 1 KK ak-
LEeHTYETbCA Ha ToMy, WO KK mae cBOim 3aBAaHHAM nepeaycim npaBoBe 3a-
H6esneyeHHs OXOPOHM NeBHUX OO’EKTIB, | HABOAMTLCSA iX Nepenik. TakoX y
L HOPMI BKA3y€ETbCA Ha TaKke 3aBAaHHA, AK 3anN0biraHHA 3104MHAM.

[Mo0ibHUM YUHOM BU3HAYAOMbLCA 30800HHA KPUMIHA/bHO20 3GKOHY 8 IHWUX
depmasax’ (ymim, y KK 6azameox depxcas — Aecmpii, [aHii, Imanii, Icnarii, ®paH-
uii, ®PH, Llsetiyapii, LLlseuii, ®iHnaHOIT — eka3ieka Ha 3a80aHHA 8i0N08IOHO20 3a-
KOHY 8i0CymHS).

Y § 1.05 KK wmamy Heto-Mopk 0o 3a2anbHux yineli ybozo Kodekcy 8idHoceH:
1) 3060poHUMU NOBEDIHKY, AKA HeaunpasoaHo i Heeuba4yanbHo cnPUYUHAE abo
302pOXY€E cnpudyuHUMU cymmesy WwKody iHOugidyansHUM abo nybaiyHUM iHmMep-
ecam; 2) damu sicHe nonepedMeHHs npo xapakmep 3a60poHeHoIi nosediHKu i npo
NOKAPAHHSA, AKI HAKAAOAMbCA NPU 3acyoxceHHi; 3) susHayumu 0ito abo 6e30is/1b-
Hicmeb i ncuxiyHUl cmaH, wo ix cynpoBOOHYE, AKI CKAAOAOMb KOHHE NOCA2AHHA;
4) nposecmu mexcy Ha po3yMHUX NiOCcMasax mMix ceplio3HUMU | MAO3HAYHUMU
nocAaeaHHAMU | nepedbayumu 30 HUX 8i0N0BIOHI nokapaHHsA; 5) 3ab6e3neyumu
cycninbHy 6esneky 3anobieaHHAM B8YUHEHHIO NOCA2AHb WAAXOM CMPUMYHY020
8N1UBY NOKAPAHb, AKI HAKAAOAOMbLCA, COYianbHO20 8I0HOB/EHHA 3aCYOHEHUX, a
MaKox< ix i307Auji, AKWo ye HeobxiOHo 8 iHmMepecax cycninbemaa.

3a sciei gioMiHHOCMI'y mepMmiHo102ii 04e8UOHO, WO UA HOPMA 3MICMOBHO Kopec-
noHOoye i3 cm. 1 («3a80aHHA KpumiHanbHo20 KooeKcy YkpaiHu») i yacmkoso cm. 50
(«[ToHAMM=A nokapaHHa ma tozo mema») KK YkpaiHu.

Y Teopii KpMMiIHaNBHOIO NpaBa CKAAANCA WOHAMMEHLWEe TP OCHOBHI NO-
3ULii LLOA0 PO3YMIHHA 3aBAaHb KPMMIHAIbHOIO NpaBa.

Mepla 3 HMX (TPaAMLiiHA) TOBOPUTb NPO OXOPOHY ICHYHOYOro y cycninb-
CTBi CTaHy peyei; BiAMNOBiAHO, BM3HAYAETHCA OXOPOHHA YHKLIA KpPUMI-
Ha/IbHOTO Npasa. IHKONM KPUMIHANbHE NPABO MOPIBHIOETHCA 3i CTOPOXKEM,

*

[opoHos B.H. CpasHuTenbHoe yronosHoe npaso: O6wan yactb: MoHorpadwmsa / Mog obu,. u Hayy. pea.
C.M. Wepbbl. — M.: FOpautuHdopm, 2009. — C. 50-51.
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AKWIA TOTOBMI BiAOWTH Hana Ha OXOPOHIOBAHE HUM CXOBMLLE Ta AKMIA BOA-
HOYaC He MAE BiAHOWEHHA [0 BHYTPILWHbBOT AIANBHOCTI LLbOrO CXOBULLA, Op-
raHisaLii BUKOPUCTaHHA HAaKOMMYEHMX Y HbOMY LLiHHOCTen (M.]. KoBanbos).
BeZlyun MoBy NPO OXOPOHHY GYHKLLiKO KpMMiIHAABHOIO NpaBa, CAif, Bpaxo-
BYBaTMH, L0 3a00pPOHM BOMBATM, 3aCTOCOBYBATM HAaCUIbCTBO, KpacTu, 6patu
xabapi Tolo BiaobparkeHi y pisHMX dinocodCbKo-penirinHux BYEHHSX, i B
LbOMY CEHCi KpMMiHasbHE NPaBo K GEeHOMEH LMBINi3aLii NOKAMKaHe 3a-
XUCTUTN NOAMHY | CyCNiNbCTBO BiA, Hanbinbll Hebe3neyHMx nocsaraHb.

Tak, ceped 6ibniliHux 3anosideli MoXHa 8i0UWYKamMu 38epHEHHS, AKi, mak 6u mMmo-
8UMU, CMAHOB/AMb KICMAK Cy4YaCHO20 KPpUMIHA/Ib6HO20 npasa («He sbusali», «He
YUHU nepesntoby», «He Kpaou», «He c8i04U HeENPaBOUBO HA 8020 bAUMHB020», «He
wadali 6yOuHKy bUMHBLO20 MB020» MOU0) .

Y Mycys1eMaHCbKUX KPaiHax, 3aKOHU AKUX IPYHMYOMbCA HAa HOPMax icaamy (wa-
piamy), KpbUMIHAA6HO-NPABOBI NPUNUCU HEeBIO EMHI 8i0 pesieiliHux. YmoyHimo, ujo
CKa3aHe CmocyemeoeCAa MyCcysibMAHCbK0O20 oenikmHo2o npasa, a He c8iMmcbKoeo Kpu-
MIHA/bHO20 30KOHOO0ABCMBA, AKEe MAKOX Oi€ Y YUX KPAiHAX.

KpMMiHanbHe NpaBo BiAirpa€e TaKOX aKTUBHY POJb, 3MIHIOKOYN | PO3BU-
BatoUM CycnisibHi BIAHOCUHMW; 3BiACK BUAINAETLCA pe2yaamueHa byHKLIA
KPUMIiHaNbLHOro npasa.

Bumaratoum npaBomMipHOi noseaiHkn y GOpMi yTPMMaHHA BiA, BUMHEHHS
3/104MHIB, KPMMiHaNbHO-NPaBOBI 3aD0OPOHU He Jnle OXOPOHAKTbL BCTa-
HOB/IEHI Y AepKaBi CyCMNiNbHi BIAHOCKMHKM, @ i PEryatotoTb MOBEAIHKY /1to-
ONHW. KpUMiIHANbHWIM 3aKOH He BMKIAAA€eTbCs Y Gopmi NpAMMX 3ab60poH.
Ane e He 03HayaEg, Lo HOPMKU KPMMiIHANbHOTO 3aKOHY He 3ab0opPOoHATb
3aBO/IOAIBATUA YYXKMM MalHOM, N036aBNATU iHWY AOAMHY KUTTA TOWLO i
Nivlle BCTAHOB/IKOKOTL HA BUMAA0K TaKOi MOBEAIHKM CaHKL,ii, BUCTYNakoum AK
TaKnin cobi NPencKypaHT, Lo BKA3YE Ha LjiHy BYMHKY BiIbHOI, HE 0OTAXKEHO]
byab-AKMMK 30008 A3aHHAMN MtoamHn (O.1. Boluos).

LLlopo 3anobixcHOi GyHKLT KpMMiHanbHOTO Npaga, To B ii Mexax Tpaam-
LiHO BUAINAOTb NPMBATHY NPEBEHLO (YTPMMAHHSA Bif, BUMHEHHA HOBUX
3/104MHIB 3 BOKY TUX, XTO paHille BYMHUB 3N04MHN | 3a3HAB Y 3B'A3KY 3 LM
KPMMiHaNbHO-MPaBOBOro BNAMBY) i 3arasibHy NpeBeHLito (YTPMMaHHA Bif,
BUYMHEHHSA 3/104MHIB 3 HOKY iHLLMX YNEHiB CyCniNbCTBA AK pe3y/bTaT BNAUBY
Ha HWUX KPMMiHa/1IbHO-NPaBOBMX 3aHOPOH).

KpMMIHONOTIYHI OCNIAXKEHHA, XO4 | BKA3yHOTb Ha PIi3HiI NPUYMHKM, Yepe3
AKI NOAN HE BUMHAIOTL 3/104MHIB, NIATBEPAXKYIOTb ICHYBAaHHA NEBHOTO BiA-
COTKa YNeHiB CycninbCTBa, AKi He pobaATb LbOro came Yepes CTpax nepeq,
KPMMIiHaNbHO-NPaBOBOO pPenpecieto.

Tak, 00He 3 0cMaHHix 00C/iOHeHb, AKe NPOBOOUOCL XAPKIBCbKUMU NPABO3HAB-
UAMU | Nid 4ac AKO20 pecnoHOeHMam cmagusa0Cs NUMAHHSA, YU CMPUMYE 8i0 84u-

" [oknagHiwe ams.: Oniwescbkuii O.B. [)kepena npaBocnaBHOI penirii AK OCHOBa BUANEHHA CYCNiNbHO
Hebe3neuyHmx aiaHb // BicHMK KpumiHonoriuHoi acoujauii YkpaiHu. — 2014. — Ne 6. — C. 62-73.
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HEHHS 3/104UHI8 KDUMIHA/bHE NOKAPAHHA, 00360/U0 8CMAHOBUMU, WO MOMUS
cmpaxy neped NOKAapaHHAM AK OOMIHYHOYUU YUHHUK CMpUuMysas 8i0 84YUHEeHHS
37104UHI6 15—-20% oci6”.

JlopeyHo HaBecTU TyT i MipKyBaHHA HiMeLbKoro kpumiHonora M. LWHaii-
[epa Npo NPeBEHTUBHMIA BNANB KPUMIHANbHOTO 3aKOHY. BuaBnAaeTbeA, WO
6iNbLWICTb MNPaBONOPYLUIHUKIB, BUMHAIOYM ALNIKTM, HE AYMAOTb NPO MOMK-
NIVBI HACNiAKM, OCKINIbKM HaNaWTOBaHI ONTUMICTUYHO | BBAXKAOTb, LLO iXHI
LiAHHA He ByayTb BMKPUTI. 31AKaTU KPMMiHAZIbHMM 3aKOHOM MOXKHa Xiba
O TUX NtOAEN, AKI BMItOTb NepeabadunTu noaji i BUBaXKeHo ix ouiHuTh. Kpn-
MiHAZIbHWIA 3aKOH YMHWUTL BMAMB Ha YCMilWHMX OCi6, AKMM € WO BTpayaTu
Ta AKi CBOIM YCMIXOM 3aBAAYYIOTb CUCTEMI, B SIKilA BOHWM XKMBYTb. 3an5KaTh
3aKOHOM TUX, XTO BYMHSAE eMOLLIMHO MOTMBOBAHI Ta IMMYNbCUBHI 3/104MHM
(HanpWKnag HaCUAbHULBKI), Malike HEMOXINBO .

Icmopii ntodcmea sidomi He3anAAHOBAHI eKcnepuMmeHmMu, AKi niomeepousnu 8u-
KOHQHHA KPUMIHAAbHUM 3aKOHOM 3anobixcHoi ¢yHKuil. Tak, cmpalk nisepnyse-
CbKUX honiuelicokux y 1919 p. cynpo80o0xys8asca panmosum cnasnaxom epabexis
i noepomis; apewm noniyii AaHii Himeuybkoto okynauiliHoto enadoro y 1943 p. npu-
38i8 00 3pOCMAHHA PIBHA 3/104UHHOCMI; HblO-UOPKCbKE «3amemMHeHHA» 1977 p.,
Konu micmo Ha 25 200uH 5y/IO 3anuweHo bes e/1IeKMpUKU, 8UK/TUKAs10 X8US1HO HA-

*

cunscmea i 2pabeis™”.

1.1.1.4. MeTtopg, KpumiHanbHOro nNpasa. 3rigHO 3 PO3MOAIZIOM NpaBa Ha
nybniyHe M npMBaTHE BUOKPEMJIOIOTLCA [1Ba OCHOBHMX METO/M NPaBOBOroO
peryntoBaHHA — ny6aiYHO-NPaBoBUIA (iMnepaTUBHMIA) i NPMBATHOMNPABOBMM
(ancnosmtneHmin). OCHOBHUM (AOMIHYHOUMM) METOAO0M KPUMIHANbHOMO
npasa € NiACTaBM BBaXKaTW imnepamusHuli Memod, 33 AKOro peryatoBaH-
HA BIANOBIAHWX BiAHOCUH 34iNCHIOETLCA 3 BUKOPUCTAHHAM BAAAHMX 3acaj,.
Ha TaKy AymKy HaBOAMTb 3aKOHOZaBYEe NMOMOKEHHA NPO Te, Wo KK BU3Ha-
Yae, AKi cycninbHO Hebe3neyHi AiAHHA BBAXKAKOTbCA 3/104MHAMM Ta AKi NO-
KapaHHA 3aCTOCOBYIOTbCA [0 OCID, AKi iX BUMHUAW. YHACHUKM KpUMiIHANb-
HO-NPABOBMX BIAHOCKH Ha BiAMIHY, CKaXKiMO, Bif, LMBIIbHO-MNPABOBMX € He
piBHMMM | NepebyBatoTb y cybOpAMHALIMHINA 3aNeXKHOCTI. IMNepaTMBHUI
MeTo, nepeabadac HafaBHICTb PUANYHO He PiBHUX Cy6’eKTIB NPaBOBiAHO-
LWEHHA, KOMU NLLE OAMH 3 HUX HAZiNeHWI BNaAHUMM NOBHOBAXKEHHAMM |
BM3Ha4yae 0H60B'A3KOBI MeXKi NOBeAIHKM iHWOro cyb’ekTa, He Aatoum Momy
npasa Bnbopy GopmMn NOBeAIHKM B MEBHIM cUTyaLl.

" TeopeTuuHi ocHOBYM 3a6e3nedyeHHs AKOCTi KPMMIHaIbHOTO 3aKOHOAABCTBA Ta NPaBO3aCTOCOBYOI Aif/b-
HocTi y chepi 6opoTbbu 3i 3n104nHHICTIO B YKpaiHi: MoHorpadin / 3a 3ar. pea. B.l. Bopucosa, B.C. 3eneHeup-
Koro. — Xapkis: Mpaso, 2011. - C. 213-214.

** Whaiigep IA. KpumuHonorua: Mep. ¢ Hem. / Moa, 06w, pea. u ¢ npeaucn. J1.0. MsaHosa. — M.: U3a,.
rpynna «Mporpecc» — «YHusepc», 1994. — C. 387-388.

" Haymos A.B. Poccuiickoe yronosHoe npaso: Kypc nekumii: B 3 1. — T. 1: O6wian 4actb. — 5-e u3g., nepe-
pab. n gon. — M.: Bontepc Knysep, 2011. - C. 9.
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BUKOpPUCTAHHA iIMNepaTUBHOrO MeToay Y KPMMIHA/IbHOMY Mpasi 3HaXo-
ONTb CBIiM NPoAB y TakomMy: 1) 3a AKepenomM MOXOAKEHHA HOPMU KPUMI-
Ha/IbHOTO MpaBa € LEeHTpanizoBaHMMM, TOOTO MoXigHMMM Bia, NyHAIYHOI
BAaAM, a He BiA, JOFOBOPIB MiXK OKpeMMMK ocobamu; 2) KpUMiHanbHO-Mpa-
BOBI HOPMM MatoTb AN14 iXHiIX aApecaTiB HaKa30BWI, aBTOPUTAPHUIA Xapak-
Tep, He [I0MNyCKatouK, AK NPasBuIo, JIOMOBAEHOCTI NPO iHLWI LWAAXW BPETY/tO-
BaHHS BiAHOCKH; 3) HACIAKM NOPYLLIEHHA KPMMIHAbHO-NPaBOBMX MPaBM
BM3HAYatOTbCA cCaMMM GAKTOM 3/104MHY, @ HE BUMOTOIO 3aLliKaBneHol CcTo-
POHM, N036aBAEHOT MOX/IMBOCTI AiATV Ha BAACHWIA po3cya’.

OfHaK KpMMiHanbHOMY NpaBy MpUTaMaHHUI i AUCMO3UTUBHUI METOA,
MpoAaBamM AMCNO3UTUBHOCTI Y LUbOMY pasi € Te, wo KK BkAtoyae B cebe
HOPMMU, SIKi 403BONAIOTb 0CODI AiATM NEBHUM YMHOM (30Kpema, peanisyBath
NpaBo Ha HeobxiaHY 060POHY, Ha KpalHO HeObXiAHICTb, BUNPaBAaHWI pu-
3U1K, Ha BYMHEHHA NO3UTUBHWX MNOCTKPUMIHANBbHUX AilA, 3 AKMMUM NOB’A3aHe
KPpMMiHa/IbHO-MpaBOBe 3a0X04EHHS), NepeabayatoTb BapiaHTX pearyBaHHs
Ha BYMHEHWI 3104MH 3 BOKY Cyay Y BUMAAi 3BiIbHEHHSA Big, KPMMiIHANbHOI
BiANOBIAANLHOCTI i BiJ, NOKapaHHA Ta Moro BiadbyBaHHA. 30Kpema, AcKpa-
BMM CBIAYEHHAM MPUTAMAHHOro KpMMiHa/IbHOMY Mpasy AMCNO3UTUBHOMO
MEeTOAY i 3rNaZiKyBaHHA PISHUL] MK NyBAIYHMMK Ta NPUBATHMMM rany3s-
MM MpaBa € 3aCTOCYBaHHA 3Bi/IbHEHHA BiZ KPMMIiHA/bHOT BiANOBIAA/IbHOCTI
Y 3B’A3KY 3 MPUMMUPEHHAM BMHHOTO i3 noTepninnm (cT. 46 KK). Y ubomy pasi
KPMMiHaNbHWMIM 3aKOH KOOPAMHYE NOBEAiIHKY PiBHMX, aBTOHOMHMX i He nia-
NOPAAKOBAHUX OAMH OAHOMY YYACHMKIB CYCMiIbHUX BiAHOCKH.

1.1.1.5. Cucrema KpumiHanbHoOro npaea. IcHytoumii noain KK Ha 3aranb-
Hy Ta OCcobBMBY YaCTUHM € 3HAYHOI MIPOKD YMOBHMM i BUKOPUCTOBYETHLCA
3 METOK eKOHOMIi TEKCTY KPUMiIHANbHOrO 3aKOHY Ta CNPOLLEHHSA MOro BU-
Knagy. Uein noain € pesynstatom NoCTynoBOro NiABMLLEHHS PiBHA 3aKOHO-
[,aBYOI TEXHIKM Ta MA€E micLe B TUX HOPMATMBHO-NPABOBMX aKTax, LWLO AiAAN
Ta [itoTb Ha TepUTOPIT cydacHOI YKpaiHM BKe TpMBaAMit Yac.

BroKkpemneHHA 3aranbHOI YaCTUHM AK CTPYKTYPHOrO enemMeHTa Kpumi-
Ha/IbHOro 3aKOHOAABCTBA CTaN0 KOMOCAIbHUM A0CATHEHHAM Y chepi 3aKo-
HOA@BYOI TeXHIKW. Lle 103BOAMNO 3aKOHOAABLO BUC/IOBUTK DBaraTto Yyepes
HebaraTo, BUHECTU «3a AY*KKM» 3arasibHi, KepiBHi, MPUHLMNOBI NONOMKEHHS
KPMMiHaNbHOro npaga i TUM caMnm 3p0BunTU KOAMDIKOBAHNIN KPpUMiHab-
HWI 3aKOH KOMMNAKTHUM 33 GOPMOLO, AOCTYNMHUM 33 3MICTOM | 3PYYHUM Y
KOPUCTyBaHHI. ToMy HEBMMNAAKOBO 3ara/ibHa YacTMHa cTasa aTpmbyTom Ko-
AndiKoBaHOTO KPUMIHAZIbHOrO 3aKOHOAABCTBA AEPrKaB, B AKMX KyJAbTUBY-
ETbCA POMaHO-repMaHCbKa (KOHTUHEHTaIbHa) c1cTema npasa’ .

KpumiHanbHe npaso: 3aranbHa YactuHa: Miapyyn. / 3a pea. A.C. Beniupkoro, B.C. l'ycnascbkoro, 0.0. fy-
noposa, b.I. Po3oscbKoro. — K.: IctnHa, 2011. — C. 95.

" KoHsxuH B.M. TeopeTnyeckre ocHOBbI NocTpoeHus O6Lueit 4acTh POCCHIACKOro yronioBHoro npasa / Mpe-
pucnosue A.B. Haymosa. — CIM6.: KOpuguyeckuii ueHTp MNpecc, 2002. — C. 48—49; fanabana M.B. KpumiHanb-
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Y yux deprcasax 3a2as6HA YACMUHA KPUMIHAAbHO20 30KOHY MAE Pi3Hi Ha38U:
y paHuyzskomy KpumiHaneHomy Kodekci — «Dispositions générales» («3azanbHi
npunucu»), y Himeyskomy — «Allgemeiner Teil» («3aeanbHa yacmuHa»), y Koposie-
cmei Hopeeeia — «Almindelige Bestemmelser» («3a2ansHi nonoxeHHA»). Mepuwa
kHuea KK Imanii mae Hazsy «Dei reati in generale» («3104uHu 8 yinomy»).

KpvmiHanbHe NpaBO €MHE, BOHO XapaKTePU3YETbCA B3aEMOMNOB A3aHI-
CTIO Ta B3aEMOODYMOB/IEHICTIO BCiX 6€3 BUHATKY HOpPM 3arasbHoi Ta Oco-
611BOT Moro YactuH. Mae pauito B.O. HaBpoUbKMiA, AKMIA NuLLe, LLO KOA-
Ha HOpMa 3arasibHOi YaCTUHM He MOKe ByTW yCBiAOMIEHA i 3aCTOCOBAHa,
AKLLO He KOHKPeTn3yBaTK ii 3MICT LWOAO0 OKPeMUX BUAIB 3/104MHIB — NONO-
*eHb, AKi 3aKkpinaeHo B OcobauMBil YacTUHI. | HaBNaku, xoaHy Hopmy Oco-
6/11BOT YaCTMHM He MoxKe BYTU 3aCTOCOBaAHO He3 3B’A3KY 3 NONOKEHHAMM,
AKi HaBeAEeHO B HOPMax 3arasibHOT YaCTMHU KPMMIHaNbHOro Npasa’.

3aranbHa YactnHa KK cTaHOBWTL COHOIO CYKYMHICTb 3aKOHOAaBYO BM3Ha-
YeHMX MNOHATb Ta IHCTUTYTIB, HEOOXiAHWMX A5 BCiX abo NepeBakHoi binblLO-
cTi nonoxkeHb Ocobnnsoi YacTmHu KK. BoHa:

® BM3HAYaE, WO EAMHOK NIACTABOK KPMMIHA/NbHOT BiANOBIAANBHOCTI €
BUMHEHHA 0CODHOK CyCMiNibHO HeBEe3NeYyHoro AifAHHA, AKe MICTUTb CKAa,
37104MHY, nepenbayeHoro KK;

® OKPEC/IIOE OKPEMI MPUHLUMMU KPUMIHA/IbHOTO NPaBa;

® perflaMeHTye NUTaHHA, NOB'A3aHi 3 [iE0 KPMMIHAIbHOTO 3aKOHY B Yaci
Ta NpocTopi;

® MiCTUTb BM3HAYEHHA MOHATb «3/I04YNHY» | KMaSIO3HAYHE [iAHHSA»;

® HABOAMUTb KNacudiKaLLito 3/104MHIB;

® BCTAHOB/IOE OCHOBHI MOJIOXEHHA LLOA0 KPMMIHA/IbHOT BiANOBIAAbHO-
CTi 3@ TOTYBaHHA [0 3/104MHY | 33 3aMaX Ha HbOrO;

® BM3HAYAE 3MICT i KPMMiIHANbHO-MPABOBE 3HAYeHHA A0OPOBINLHOI BiA-
MOBM MPW HE3aKIHYEHOMY 3/104MHI;

® DO3KPMBAE 3MICT MOHATTA «CYB’EKT 3/104MHY» Ta MOr0 OCHOBHI XapaKTe-
PUCTUKMY;

e 3aKkpinatoe AediHilito BUHN, Ti popm i BUAIB;

® BM3HAYaE 0COBAMBOCTI KPMMIHANBHOT BiANOBIAAIBHOCTI CNiBYYaCHUKIB;

® BCTAHOBJ/IKOE BMAM, 3MICT i KPMMiIHANbHO-MPABOBE 3HAYEHHA MHOMMWH-
HOCTI 3/104MHY;

® HAaBOAMTb Nepesik 0BCTaBMH, LLO BUKIOYAIOTb 3I0YUHHICTb AiAHHA;

® perfiaMeHTye IHCTUTYTU NOKapaHHA, NPU3HAYeHHA MOKapaHHA, 3Bi/b-
HEeHHA Big, KPMMiIHANbHOI BiANOBIAANBHOCTI, 3Bi/IbHEHHA BiZ NOKapaHHA Ta
noro BiabyBaHHA, CyaAMMOCTI;

HO-NPaBOBa HayKa He3anexHoi YKkpainu. Mpobnemu 3aranbHoi YyactuHu: MoHorpadis. — K.: FOpiHkom IHTep,
2013.-C. 13-21.

Haspoubkuit B.O. KpumiHanbHe npaBo YkpaiHu: Ocobansa yactuHa: Kypc nekuii. — K.: 3HaHHs, 2000. —
C. 20-21.
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® BM3HAYa€ 0COBAMBOCTI KPMMIHANBHOI BiAMNOBIAAIbHOCTI HEMOBHONITHIX;

® BCTAHOB/IOE NPaBMIa Ta 0COHAMBOCTI 3aCTOCYBAHHA MPUMYCOBMX 3a-
XOZiB MeANYHOr0 XapaKTepy i NPUMYCOBOTrO NiKyBaHHA TOLO.

OfHak yci npunuck 3aranbHoi YacTuHKW KK € «mepTBUMKU» [LOTU, MOKK
Ti€to UM iHWoO ocoboto He Byae BYMHEHO AifHHA, AKe MICTUTb abo, Ha-
BMaKW, He MICTUTb CKAady 3/104MHy, NnepeabadeHoro Hopmoto OcobamBeoi
YyactuHm KK.

Hanpuknad, 018 mozo, wjob susHamu me 4u iHwe OiSHHA MAa03HAYHUM, CYO
ChoYamky MAEe 8CMAHOBUMU, WO B0HO (HOPMAsLHO MICMUMb O3HAKU CKAaody
KOHKpemMHo20 3/104uHy, nepedbaveHozo Ocobnusoro yacmuHoto KK, a exce nomim
8UPIWYBAMU NUMAHHA NPO Me, YU CMAHOB8UMb BOHO CycninbHy Hebe3neky. 3a-
CMOCYBAHHSA IHCMUMymig NPU3HAYEHHA NOKAPAHHS, 38i1bHEHHS 8i0 KPUMIHA/6HOI
gionosidasbHoCcMi, 38inbHEHHA 8i0 NOKAPAHHA Ma (oeo 8i06y8aHHA € HEMOM/IU-
8UM 00 8CMAHOB/IEHHA haKMy 84UHEHHA 0CObOK OiAHHA, AKe MICMUMb O3HAKU
CK1a0dy negHo2o 3104uHy. Ocobausa yacmuHa KK koHkpemu3ye obcse i cneyudiky
KPUMIHAbHOI 8i0N08i0a16HOCMi CMOCOBHO KOXHO20 CKAAOY 3/104UHY.

3 iHWoro H6oky, 6e3 aHani3y NoMoXKeHb 3araibHOi YacTUHK KK Hemoxnu-
BO BCTAHOBUTM 3micT Hopm Ocobamsoi yacTuHM KK, aasKe i HOpMUK FPYHTY-
FOTbCA Ha OCHOBOMONOMHMX 3aCafax 3arasibHoi YacTuHM KK.

Tak, 6e3 3HAHHA NosoXeHbs cm.cm. 18—22 HeMoMUBO 8CMAHOBUMU O3HAKU
cyb6’ekma, a 6e3 aHanisy nonomeHs cm.cm. 23—25 — 03HaKku cyb6’ekmusHoi cmopo-
HU 37104UHY. be3 3acmocysaHHA cm. 14 i cm. 15 HEMOXUBO npumaAzmu 8UHHO20
00 KpUMiHabHOI 8i0N08idas6HOCMI 30 20MYy8AHHA YU 3AMAX HA 3/104UH, a 6e3 3a-
cmocysaHHsA cm.cm. 26—30 — 30ilicHumu Keanigikauito 0ili cnigy4acHuKig. lpusHa-
Yumu 3aKoHHe ma obrpyHmMoB8aHe NOKAPAHHSA, AKe XoY | 00CUMb YimKo 8U3Ha4YeHe
8 caHKyiax Hopm Ocobnusoi YyacmuHu, Hemoxauee b6e3 ypaxysaHHA npunucie, Wo
micmamecs 8 po3dinax X, Xl i XV 3aeansHoi yacmuHu KK.

OTmxe, 3aransbHa Ta OcobnmBa YacTnHKu KK € nigcuctemamm eamMHoi cuc-
TEMW HOPM KPUMIiHANbHOMO 3aKOHOAABCTBA, CMPAMOBAHMUX Ha BUKOHAHHA
3aBAA@HHA Y BUINALI NPaBOBOro 3abesneyeHHA OXOPOHM Npas i ceoboA, N1to-
OVHW | TPOMaAAHWHA, BNACHOCTI, FPOMaACbKOro NopAAKY Ta rPOMAZACbKOI
H6e3neKkun, [0BKINNA, KOHCTUTYLLIMHOIO ycTpoto YKpaiHW Ta iHWKMX 06’eKTIB
KPMMiIHANbHO-NPaBOBOT OXOPOHMW Bifl 3104MHHMX MOCATAaHb, @ TAKOX 3aMno-
HiraHHA 3104MHaM.

Y cyyacHiin yKpaiHCbKil KpMMiHaNbHO-NPaBOBIM HayLi CMiBBIAHOLWEHHS
3arasibHoi Ta Ocob/MBOT YaCTMH KPUMIHA/IbHOMO MpaBa Halbifbl NOBHO
nocniams B.O. HaBpoLbKWI, AKWIA BUAINNB HU3KY CIIBHUX | BIAMIHHUX 03-
HaK MiXK HUMK. Llei BYEHUIM CAYLWIHO 3a3Ha4aE, WO €AHICTb 3ara/ibHOT Ta
Ocob61MBOT YaCTUH KPMMIHA/IbHOTO MPaBa 3yMOB/IOOTb TaKi YNHHUKN:

1) OCHOBHMI MacKB HOPM i 3aranbHoi, i OcOBANBOT YaCTUH KPUMIHANbHOTO
npaBa BUKNALEHO B OJHOMY i1 TOMY CaMOMY KPUMiHaIbHOMY 3aKoHi — KK;

2) i 3aranbHa, i OcobamBa YaCTUHM MatOTb EAMHI 3aBAaHHA — OMip 3/10-
YMHHOCTI, B HUX BUPAXKEHO BOJIHO OAHOrO M TOr0 CamMOoro 3aKOHOAaBLA — BU-
LLIOTO OpraHy AepaBHOI BIaau;
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3) i 3aranbHa, i Ocobanea YacTUHM BiA0OPaKatOTb OAHY 1 Ty Camy KpUMi-
HaNbHY NONITUKY — NONITUKY YKPATHCbKOI AepXKaBW B rajly3i onopy 3/104MH-
HOCTi. OCHOBHMMM HanpAMamm L€l NONITUKM, AKA PEeaNi3yeETbCA HOPMaMM
3aranbHoi Ta OcobAMBOT YaCTUH, €: MOCUNEHHSA BiANOBIAANbHOCTI 3@ TAXKI
3/104MHN, 3aCTOCYBAHHA CYyBOPUX 3axOAiB BMNAMBY LOAO OCIO, AKi BNepTo
He 6a)KatoTb CTaTK Ha LWAAX BUNpPaBAeHHA (KpuMiHanisauia i neHanisaujia);
nom’sKlIeHHa abo noBHEe YCYHeHHs BiAnoBiAanbHOCTI 3a AifAHHA, AKi He
CTAaHOBAATb BEAMKOI CyCcnibHOI Hebe3neku, WIMPOKe 3aCTOCYyBaHHA MOKa-
paHHA, He NoB’s3aHoro 3 No3baBneHHAM BO/I, 38 HEODEPEKHI 3104MHM,
WoA0 ocib, AKi Bnepule 1 BMNAAKOBO MOPYLIMAN KPUMIHANBHMIA 3aKOH,
BUMHUAM MaloHebe3neYHi 3104NHN (AeKpUMiHani3aLis Ta geneHanisauia);

4) B OCHOBY 5K 3aranbHoi, Tak i OcobAMBOI YacTUH NOKNAAEHO OAHI M Ti
cami NpuHUMNK (NepcoHanbHOoI BiANOBIAaNbHOCTI, iHAMBIAyani3aLii Biano-
Bi4abHOCTI, eKOHOMIT penpecii Towo);

5) HopmM i 3aranbHoi, i OcobAMBOT YaCTMH 3aCTOCOBYIOTHCA /MLLIE B3aE-
MOMNOB’'A3aHO;

6) CTPYKTYPHI e1eMeHTN KPUMiHabHO-NPaBOBOI HOPMM BiL0OPaXKeHO i B
3aranbHilt, i 8 Ocobnmsin YactnHax KK;

7) 3MiHa 3MicTy HOPM 3arafibHOi YaCTUHM TArHE BiAMNOBIAHI 3MiHW B HOP-
max Ocob1m1Boi YacTuHu KK

YpaxoBytoum Takui piBeHb B3aEM0O3B A3KY MiXK 3arasibHoto Ta Ocob11MBOO
yacTMHamu KK, a TakoK Tor GaKT, Lo 3arasibHa YacTMHa MiCTUTb OCHOBOMO-
NOXHI (PyHAaMEHTaNbHI, yHiBepcanbHi, 3aranbHi ana Bcix Hopm Ocobaunsoi
YyacTuHm KK) Hopmu, BBaXKaemo, o Hopmmn OcobnmMBOT YaCTUHM He NOBUH-
Hi CynepeynTn MONIOXKEHHAM 3aranbHOi YacTUHK. B iHWoOMY pasi matume
MicLLe KOAi3ia MiX HUMK. MprKnagom Takoi Konisii € Te, Wwo y 3aranbHin
yacTuHi KK (4. 4 cT. 28) HaABHICTb 3/104MHHOI OpraHisalii NoB’A3yeTbCs 3
METO BYMHEHHSA KiZIbKOX 3/104MHIB Y TOM Yac, Ak B OcobamBilt YacTuHi (30-
Kpema cT. 255) — i ogHoro. Konisii mix Hopmamu 3aranbHoi Ta Ocobamsoi
YyactuH KK MatoTb BMPIlWYyBaTUCA WAAXOM HAZAHHA NPIOPUTETY NONOXKEH-
HAM, 3aKPiNAeHMM Y 3arasbHii YacTuHi™.

1.1.1.6. CraTtTi 3aranbHoi Ta OcobamBoi YacTuH KK po3pi3HAOTbCS He
NMLLe 33 3MICTOM, a i 32 popMolto (CTPYKTYpoto). Hopmm 3aranbHOT YacTUHM
MatoTb OMMCOBMI XapakTep (Hanpuknag, cT. 11 MicTUTb BU3HaAYeHHs 3/10-
YMHy, a cT. 50 — nokapaHHs). Y ctattax Ocobansoi yactmHu KK TpaamuinHo
BMOKPEM/IIOKOTb [1Bi CKAAZ0BI — AMCNO3MLKO | CaHKLitO (e He CTOCYETbCA

Haspoubkuii B.O. KpumiHanbHe npaso YkpaiHu: Ocobamsa yacTuHa: Kypc nekuiit. — K.: 3HaHHs, 2000. —
C. 20-21. KpuminanbHe npaso YkpaiHu: Ocobaunsa yactuHa: MiapyyH. / 3a 3ar. peg. 0.M. JIUTBUHOBA; HayK.
pea. cepii O.M. baHaypka. — Xapkis: Bua-so XHYBC, 2011. - C. 10-11.

" CKasaHe He CTOCYETbCA BUMAAKIB, KOAM NPUNMC 3araibHOI YaCTUHM MICTUTb 3aCTEPEXKEHHS KKPIM BU-
nagkis, nepeabayeHnx OcobanBOO YAaCTUHOI» abo «AKLIO iHWe He nepeabayeHe OcobANBOLO YaCTUHOO»
(av..: fanabana M.B. KpumiHanbHO-NpaBoBa HayKa He3anexHoi YKpaiHu. Mpobnemu 3aranbHoi YacTUHU:
MoHorpadis. — K.: lOpiHkom IHTep, 2013. — C. 26).
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HOPM-BM3HAYeHb | HOPM, AKi NepeabayatoTb 3BiIbHEHHS Bid, KPMMiIHAAbHOT
BiANOBIAANBHOCTI 33 BUMHEHHA OKPEMMX 3/104MHIB). [loKnaaHiwe npo ue
amve. n. 1.3.2.3 uboro nocibHuKa.

CTOCOBHO CMpPYyKmMypu KpumiHaabHO-MPasosoi HOpMu i 3MIcTy ii ene-
MEHTIB Yy HayLji yCTaneHoro niaxoay He cknanocb. Ane y byab-akomy pasi
KPMMIHANbHO-NPaBOBY HOPMY HE CAif, OTOTOXKHIOBATK i3 CTATTEK KPUMI-
Ha/IbHOrO 3aKOHY.

Y PiweHHi KC y cnpasi Npo 3BOPOTHY Ait0 KPUMIHANbHOIO 3aKOHY B Yaci
Big4 19 kBiTHA 2000 p. 3a3HAYaAETbCA, WO KPMMIiHA/bHO-NPaBOBa HOPMa
CK/TAZ@€TbCA 3 TPbOX E/IEMEHTIB: MNOTe3n — BU3HAYa€E YMOBM, 33 AKUX 3a-
CTOCOBYETHLCA NPaBOBa HOPMa LLOA0 3abopoHeHOT NoBeiHKM 0cobu; amc-
No3uLii — 3aKPINItOE TaKy NPaBOBY HOPMY; CaHKLLIT — BCTAHOB/IOE NOKapaH-
HA 418 OCib, AKi NOPYLWWAN LI MPABOBY HOPMY.

KoHuenuja TpnenemeHTHOI KpMMiHaAbHO-NPaBOBOI HOPMM, CyaAYM 3 My-
OniKauin, cnpuimaeTbca HaraTbma BITYM3HAHMMM AOCAIAHMKAMW. AKLLO Y
cTaTTi (4acTuHi cTaTTi) OcobMBOT YacTUHK KK TeKcTyanbHO BUAINEHI AvLe ABI
CKNAA0BI — ANCNO3MLIA | CaHKLIA, TO KPUMIHAIbHO-NPABOBY HOPMY MPO BiA-
NOBIAANbHICTb 33 NMEBHWMIA 3/104MH CAif, BU3HABATU TPUENEMEHTHOI — SKLLO
BMXOAMTW 3 TOTO, WO ii rinoTe3a 3HaxoAMTbCA B CTATTAX 3ara/bHOi YacTHM KK.

Hanpuknad, 2zinomes3a KpumiHas6HO-NPABOBOI HOPMU NpPo ymucHe 8buscmeo
npu nepesuwieHHi mexc HeobxioHoi obopoHu abo y pasi nepesuueHHA 3axX00i8, He-
06XIOHUX 0717 3aMPUMGHHA 3/104UHUSA, Micmumecs y cm. 36 i cm. 38, a ducno3uyis
i caHKuia yiei Hopmu —y cm. 118 KK. 3a makoeo nioxody 3azansHa i Ocobnusa
4acmuHU € cmpyKkmypHuUmu enemeHmamu KK, ane He KpumiHasbHO20 Npasa AK 2a-
1y3i NPaea, 0CKiIbKU 0CMAHHIO CKAA0aome HOPMU, AKi 3HAX00SMb CBOE 308HIUIHE

BUPAXEHHA | hopmasibHe 3aKpinAeHHA 8 npunucax pizHux cmamel 3aeansHoi i
Ocobnusoi yacmuH KK.

Kpim TpnenemeHTHMX (nepesaxkHa bOinbluicTb Hopm OcobanBoi YacTu-
H1 KK), MOXHa BUAIANTM OQHOENEeMEeHTHI (HanpuKkaag HoOpMU-aediHili) i
ABOeNeMeHTHI (6inblWicTb HopM 3aranbHoi YacTUHM KK) KpumMiHanbHO-Npa-
BOBI HOPMMU.

1.1.2. KpumiHanbHe npaBo B CUCTEMi HaLLiOHA/IbHOIO NpaBa

1.1.2.1. CyyacHe KpMMiHaNbHE NPaBO MPOHM3AHE MEpPEeXer CUCTEMO-
YTBOPIOKOUMX 3B’A3KIB 3 iHWMMM rany3smm npasa. Lle 3yMoBAtOETbCA TUM,
WO po3rnAaayBaHa raaysb NpaBa OXOPOHSAE Bif, 3/10MMHHMX NOCAraHb BiAHO-
CVHW, BPEryAbOBaHi Ta OXOPOHIOBAHI iHLWWMM rany3amm npasa. Bouesuap,
Hemage TaKoi ranysi npaea, sika 6 y TOM YM iHWKIK cnocib He nepeTnHanach
3 KpMMiHaNbHUM NpasBoMm. [1po cniBBIAHOWEHHA KPMMiIHAAbHOMO Npasa i
KpumiHonorii ovs. n. 1.3.1 uporo nocibHmKa.

[epBMHHE Ta OCHOBOMOOMXKHE 3HAYEHHA A1 KPUMIHAIbHOTO NpaBa Mae
KOHCTUTYLiliHEe NpaBO, B3aEMO3B’'A30K 3 AKUM BiAPI3HAETbCA Bif, iHLWMX
BWAIB MiXKrany3eBux 38'A3KiB. 38’A30K BKa3aHWX raay3el npasa Mae iepap-
XIYHWI xapaKTep. BpaxoBytoun NpiopuTETHY POSb KOHCTUTYLIMHUX HOPM Y
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peryntoBaHHi CycniNbHUX BiAHOCKH, KpUMiHaIbHE NPaBO Mae popmMyBaTHCA
Ha OCHOBi KOHCTUTYUIi YKpaiHW Ta 3 ypaxyBaHHAM iHLWMX KOHCTUTYLIMHMX
3aKOHIB. lonoxkeHHA OCHOBHOrO 3aKOHY MatOTb KOHKPETW3yBaTuCA, [e-
Tani3yBaTUCA | PO3BMBATUCA B KPMMIHA/NLHOMY 3aKOHi. TOMY KpUMiHa b-
HO-NPaBOBi HOPMM He MOXYTb CYMepeynmT KOHCTUTYLiMHO-NPaBOBUM.
MpY BUHUKHEHHI MiXK HUMW KOJi3i NigNsaratoTb 3aCTOCYBAHHIO HOPMM KOH-
CTUTYLIMHOTO 3aKOHO/4aBCTBA.

Yepes Te, Wwo OCHOBHMI 3aKOH MiCTUTb HOPMM NPAMOT Ail, BOHM MOXKYTb
H6e3nocepeiHbO 3aCTOCOBYBATMCA B MPOLECi peanisalii KpMMiHanbHO-Npa-
BOBMX BiAHOCMH — 33 HAABHOCTI NMPOraAMHW B 3arafibHii YacTUHI KpMMiI-
Ha/lbHOro 3aKoHy abo Konisii Hopm KoHcTuTywii i KK.

Tak, cm. 58 KoHcmumyuii YkpaiHu 3a60opoHse 380pomHy 0ito 8 4aci 3aKOHI8
ma IHWUX HOpMamugHO-NPasosuUX akmig. ¥ po3eumok uiei Hopmu 4. 1 cm. 5 KK
nepedbayae, Wo 3aKOH NPOo KPUMIHAsbHY 8i0n08idasbHicme, AKUL CKACOBYE 3/10-
YUHHICMb OIIHHA, NOM AKWYE KPUMIHAAbHY 8i0n08idasnsHicme abo iHWUM YUHOM
nosninwye cmaHosuuwe ocobu, Mae 3860pomHy 0ito 8 Yaci. Pazom 3 mum nocmae
NUMAHHA NPO KPUMIHAbHO-NPABo8e peazy8aHHA Ha CUMYyauyii, 8 AKUX NOAINWEHHA
npago8o2o CMaHoO8UWA MO20, XMO 84UHUB 3/104UH, CMAE Pe3ya6bmamom 3miH He
KPUMIHG/IbHO20 30KOHY, @ MUX HOPMAMUBHO-NPABoBUX aKmig, 00 AKUX sidcuna-
tome 61aHKeMHi ducnozuuii Hopm KK.

[OKAUKAHI peanameHmysamu He KPUMIHA/6HO-NPAB808I HACAIOKU 8YUHEHUX
3/104UHIB, @ NPABOMIPHY NO0BEOiHKY 0CObU y nesHUxX chepax #ummeodisnbHocmi
HOPMamuBHO-npasosi akmu, 00 AKUX sidcunaromes baaHKemHi ducno3uyii Hopm
KK, Hessaxcatouu Ha ix icmomHull 8naue HA OKPECAeHHS MeM 3/104UHHO20, He
MOXYMb 8U3HABAMUCH 8/1CHE 3GKOHOM NPO KPUMIHGbHY 8i0n0gidansHicme, AK
yboeo npamo sumazae 4. 1 cm. 5 KK. O0Hak ya obcmasuHa Haspao Yyu Moxe 8nsu-
Hymu Ha ocmamoyYHuli 8UCHOBOK npo HeobxiOHicmb HAOGHHA 3AKOHY y po32aAa0y-
8aHili cumyauii 38opomHoi cunu. Piy y mim, wjo 4. 1 cm. 58 KoHcmumyuii Ykpainu,
AKA MA€E Halisuwy ropuduY4Hy cusy i HoOpmu AKoi € Hopmamu npamoi dii (cm. 8 KoH-
cmumyuii), chopmy1608aHa MAKUM YUHOM, U0 BOHA 00380/1S€ OXONUMU 8UNAOKU
onocepedKosaHoi OekpumiHanizauii. Heto nepedbayeHo 38o0pomHy Oito 8 Yaci 3a-
KOHI8 ma iHWUX HOPMAMUBHO-NPABOBUX GKMI8 HE3A/eHHO 8i0 ix 2asy3e60i Ha-
IeCHOCMI 30 yMO8U, W0 80HU nom’akwytome abo ckacosytoms gionosioasneHicmes
ocobu (mpeba mak po3ymimu — i KPUMIHAbHY MAKOXMC).

Te, Wo He3nocepenHE NOCUNAHHA HA HOPMK KOHCTUTYLT YKpaiHM AK Ha
[XKepeno KpMMiHaNbHOro Npaga € y NoAibHUX CUTyaLiaxX LiAKOM BMMNpaB-
[AHUM KPOKOM, MiATBEPANKYETLCA | TaKMM BXKE iCTOPUYHMM GAKTOM: yX-
BasieHHA y 1996 p. KoHCcTUTyLiT YKpaiHM 3ymoBMio GopmMytoBaHHA aBTo-
pPamMn HayKOBO-NPaKTUYHOTO KomeHTapto KK 1960 p. cAylWHMX BUCHOBKIB
npo 6e3niAcTaBHICTb 3aCTOCYBaHHA OKPEMMX NOOKEHDb NonepeaHboro KK
(30Kpema, Npo NoaBiliHe 3acyaAXKeHHs, MPO NPUTATHEHHA A0 KPUMIHabHOI
BiZANOBIAANbHOCTI 32 BIAMOBY BiZ, 4aBaHHA NOKa3aHb i 33 HEAOHECEeHHA NPo
3104MH YIEHIB CIM'T Ta BAU3bKUX POANYIB NEBHMX OCiB)".

HayKoBO-NpaKTUYHUIN KOMeHTap A0 KpumiHanbHOro Kogekcy Ykpainu / Bign. pea. B.®. boiko Ta iHwi. —
6-Te Bua. — K.: A.C.K., 2000. - C. 26-27, 744, 772.
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Mpuknadom cumyauii, konu KoHcmumyuia YkpaiHu moxce 3ymosumu YyCyHeHHS
KapaHocmi nosediHKu, nepedbayeHoi KK, € icHy8aHHSA KpUMIHAbHOT 8i0N08idasb-
HoCcmi 3a yxuneHHsA 8i0 npu3osy Ha cmpokosy gilicbkoay cryxby (cm. 335), yxu-
neHHA 8i0 npu3osy 3a mobinizauieto (cm. 336) ma yxuneHHA 8i0 HABYANbHUX YU
cneyianbHux 36opie (cm. 337) 04 oci6, peniziliHi nepeKoOHaHHA AKUX Cynepeyams
BUKOHAHH!IO 8ilicbk08020 0608°A3KY. 32i0HO 3i cm. 35 KoHcmumyuii YkpaiHu, AKuo
BUKOHAHHA 8ilicbkogoeo 0608°A3Ky cynepeyume pesieiliHUM nepekoHaHHAM 2po-
MaOSHUHQ, BUKOHAHHA Ub020 0608°A3Ky Mae bymu 3amiHeHe anbmepHamusHOK
(Hesilicbkosoto) cryicboro.

KoHcTuTyLis BnanBae Ha cTpykTypy Ocobamnsoi yactuHm KK, B Akilt 3aKpi-
nneHa iepapxia 06'eKTIB KPMMiHANbHO-NPABOBOI OXOPOHW. Chia BpaxoBy-
BaTW, LLO NMUTAHHSA MNPO MNOCNIA0BHICTb pO3TallyBaHHA po3ainis Ocobaneoi
YyacTuHK KK HanexuTb y nitepatypi 40 YMcna AUCKYCIMHKUX.

Y cm. 17 OcHosHo20 3aKoHy nepedbayeHo, ujo 3axucm cysepeHimemy i mepu-
mopiansHoi uyinicHocmi YkpaiHu, 3a6e3neyeHHs ii ekoHOMiYHOI ma iHghopmauyiliHoi
be3neku € HalBaMAUBIWUMU yHKUYIAMU 0epicasu, Chpasoto 8Cb020 YKPaiHCbKO20
HapoOdy. CKasaHe c/y2ye ap2ymeHmMoM HaA KOpUuCmMbs moao, YoMy HOPMU npo 8io-
nosioanbHicMs 3a 3/04UHU NPOMU Cy8epeHimemy, mepumopiasnbHoi yinicHocmi i
HedomopKaHHoCcmI YkpaiHu po3no4yuHaroms Ocobnusy yacmuHy KK.

3 iHWoro oKy, BiANoBiAHO A0 CT. 3 KoHCTUTYLIT YKpaiH1 HaBULLOKO COLLi-
a/IbHOO LiHHICTIO BU3HAOTbCA OAMHA, Ti SKUTTA | 340Pp0B’S, YeCTb i TiaHICTb,
HeJ0TOPKaHHICTb | 6e3neka. YTBepaxKeHHs i 3abesnedyeHHsa npas i cBobog,
MOOMHU € TONOBHUM 0DOB’A3KOM AeprKaBM. 3a TakKMx 06CTaBUH HOPMM NPO
3/104MHM NPOTW NOAMHM Ta ii NpaB NOBMHHI Byan 6 matn nepulictb B8 Oco-
6amBi YacTuHi KK. Ane cnin BpaxoByBaTH, WO Npu3HadveHHs po3ainy | Oco-
611BOi YacTUHM KK «3/104MHIM NPOTN OCHOB HallioHabHOT 6e3neKkun YKpaiHn»
€ BINbL 3HAYYLLMM, HiK NPOCTO 3axWCT iHTepeciB Aepasu. MaeTbea npo
3axMCT YKpaiHM K NeBHOI CoLja/IbHOi CYKYMHOCTI toAen 3i CBOIM MeHTai-
TETOM, 3BMYAAMM, CTOCYHKAMM, YABNEHHAMM NPO Npasa i ceoboau, AKi npo-
KMBAKOTb Ha OAHIN TepuTOpIi i 3aiHTepeCcoBaHi y cyBepeHITeTi, 3bepeKeHHi
bopmmM [eprKaBHOrO yrnpaBiHHA, LiAICHOCTI i HeJOTOPKAHHOCTI AEpPHKaBU.
Ha3BaHi LiHHOCTI € CKNaJ0BUMM HallioHaIbHOT 6e3nekn Ykpainu. o Toro
TiNbKW Yy CYyCNiNbCTBI, Ae rapaHToOBaHi coljasibHa CTabiNbHICTb, rPOMAACHKMI
nopAaoK, 6e3neka i cycnisibHa 371aro4a, MOXAnBe peasibHe 3abe3nedeHHn
3aXMCTY NpaB MOAMHM | TPOMaAAHUHE, 3aKpinAeHNX Yy KoHCTUTYLT YKpaiHn'.

AKLWO MM NpoaHaniayemo yci rpynm 3n1o4mHis, 06’eaHaHi B po3ainm Ocobnu-
BOT YacTnHM KK, 3a1eXKHO Bif, CTYNeHA TAXKKOCTI X 3aranom, To no6a4nmo, Lo
HAUTAXKYMMM € 3N0YMHM NPOTU MUPY, Be3MneKkn NoACTBa Ta MiKHAPOAHOTO
npasonopaary (po3ain XX), 3104MHM NPOTU OCHOB HaLjOHa/bHOI He3neku
YKpainun (po3ajn 1) i BilcbKosi 3104MHK (po3ain XIX). Came y upx posginax
CKOHLIEHTPOBaHa HalbinblLa KiNbKICTb TAXKKMX | 0OCOBIMBO TAXKKMUX 3/104MHIB

Bopucos B.I. MuTtaHHA cuctematmsauii OcobanBOT YaCTUHM KpMMiHabHOTO npasa / MutaHHA 60poTbEM
3i 37104MHHiICTIO: 36. HayK. npaupb / Pearon.: B.l. Bopucos Ta iH. — Xapkis: Mpaso, 2013. — Bun. 26. — C. 39.
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(60—80%) i Npu LbOMY HalMeHLLA KiNbKICTb 3/104MHIB HEBEIMKOIT TAXKKOCTI (BiZ,
0 no 10%). OTxe, BUAHO, AKi came npiopuTeTn obpana AeprkaBa 418 Kpu-
MiHa/1IbHO-MPABOBOrO 3aXMCTy BCyrnepey NporosiolleHin y cT. 3 KoHcTuTyuji
YKpaiHm gexknapalii npo Te, Wo came NtoAMHa € HAaMBULLOK COLLia/IbHO LiiH-
HicTto. Po3ain Il (3104MHM NPOTU KUTTA Ta 340PO0B’S HOAMHU) 3aMMaE AnLle
n’sTHaauATe micue, po3ain Il (3104nMHM NPOTN BOAI NtOAMHU) — BOCbME, PO3-
4in IV (3n04MHM NpoTM cTaTeBol cBOHOAM Ta CTaTeBOI HEAOTOPKAHOCTI) — 0 M-
HaauaTe, a po3ain V (3104nHM NPOTU BUOOPUMX, TPYAOBUX Ta iHLLIMX 0COBU-
CTUX NpaB Ta cBOBOA, NMOANHM | TPOMaAAHMHA) — OCTaHHE, ABaLUATE MicLe’.

binbwicme HOBUX KPUMIHA/AbHUX 3GKOHIB C8IMYy HA nepuomy Micuyi 8 cucmemi
Ocobusoi yacmuHU po3milytoms HOPMU NPO 8i0N08IOAsIbHICMb 30 3/104UHU NPO-
mu npas MtO0UHU abo MiXHAPOOHO20 NPAsonopAOKY. lpiopumem HOPMAM npPo
8i0n08idasnbHICMb 3a 3/104UHU NPOMU 0epHasu HAOAEMbLCA, AK NPAsUsIO, 8 CMa-
DPUX KDUMIHAAbHUX 30KOHAX | KPUMIHAbHUX 30KOHAX coyianicmuyHux 0epicas (An-
Hup, AgpeaHicmaHr, baHenadew, BemHam, IHOis, lpak, lMakucmaH, TyHic, Ekeadop
mouwo). ¥ HOBOMY KPUMIHG/IBHOMY 3AKOHOOA8CMS8I HecoyianicmuyHux 0epias
maka cumyauyia cnocmepieaemecs skpali pioko (kpim KK YkpaiHu, moxcHa Ha3ea-
mu xi6a Wo KpumiHansbHi 3aKoHu bocHii ma fepuezosuHu, MoHzonii, Cydary)™.

3suyaliHo, piseHb 3axUcmy moao Yu iHWo2o 06’ekma KpuMiHaG1bHO-NPABoB8oI 0xo-
POHU BU3HAYAEMbBCA 8pewmi-pewm He mMicuem miei yu iHwoi 3a6opoHuU y cucmemi
KPUMIHQ/16HO20 3GKOHY, @ MUM, HACKiNbKU UA 3a60poHa AKICHO cghopmyneo8aHa ma
eghekmusHo 3acmocosyemscA. BooHoyac 3akpinneHa y KK iepapxia 06’ekmis Kpumi-
HQ/16HO-NPABOBOI OXOPOHU MAE B8AX/IUBE MOPASTLHO-NOAIMUYHE 3HAYEHHA.

KpMMiHanbHO-NPaBOBIlA OXOPOHI AEAKUX KOHCTUTYLiMHMX NpaB i cBobog,
ocobu npuceayeHo okpemuin po3ain KK («3no4mHmn npotn BMbBopUmMX, Tpy-
[OBUX Ta iHWWX 0COBUCTUX NpaB i cBOOOA, MOANHM | TPOMAAAHMHAY). ICHYE
YMMaAO M IHLWMX KOHCTUTYLIMHUX NPUNNCIB, AKi BU3HAYAOTb (MatoTb BM3Ha-
YyaTK) CNPAMOBAHICTb | 3MICT KpMMiHaIbHO-MPABOBMX HOPM (A0KNaAHILLe
npo ue —y n. 1.2.4 uboro nocibHuKa).

1.1.2.2. KpumiHanbHe npaBo nos’si3aHe 3 MiXKHapoAHUM npaBom. Mix
LUMMUM rany3amu, K iy BUNaaKy 3 KOHCTUTYLLIMHWUM NPaBOM, MPOCTEXYETbCA
iepapxiyHa npupoaa B3aEMO3B’A3Ky. [piopuTeT MiXKHAPOAHOrO Npaga BCTa-
HOBNEHWMI KOHCTUTYUIEO YKpaiHM, BiANOBIAHO A0 CT. 9 AKOI YMHHI MiXKHa-
POAHI OroBOPM, 3roJa Ha 060B A3KOBICTb AKMX HadaHa BP, € yacTMHOLO Ha-
LLiOHA/IbHOr0 3aKOHOAABCTBA. 3rigHO 3 4. 2 CT. 19 3aKkoHy «[1po MiXKHapOAHI
[0roBopm YKpaiHM», AKLO MiXKHAPOAHMM A0rOBOPOM YKpaiHM, AKMI Habpas
YMHHOCTI, BCTAHOB/IEHO iHLWI NpaBMAa, HiXK Ti, WO nepeabdadeHi y Bianosia-
HOMY aKTi 3aKOHOZABCTBA YKpaiHM, 3aCTOCOBYIOTLCA MpPaBWIa MiKHapoa-

XaBpoHoK M.I. | 3HOBY MpO rymaHi3auito KpYMiHanbHOTrO 3aKOHOAABCTBA / KpuMiHasbHWI Kogekc
YKpaiHu 2001 p.: npobnemmn 3aCTOCYBaHHSA i NEPCNEKTUBU YAOCKOHANEHHS. MporaanHu y KpUMiHanbHOMyY
3aKoHoAaBCTBI: MixkHapoaHuii cumnosiym: Tesu i pedepaTu gonosiaei. — /lbsis, 2008. — C. 292.

" CpaBHWTenbHOe yronoeHoe npaso: OcoberHan YacTb: MoHorpadus / Mog 06w, u Hayy. peg. C.M. LWep-
6bl. — M.: OpanTuHdOopm, 2010. - C. 4.
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HOro A0roBOpPY. AHANOrIYHI NONOXKEHHA NPO BEPXOBEHCTBO MiXHAPOAHMX
[OroBopiB LWOAO HaLOHA/NIbHOMO 3aKOHOAABCTBA B Pa3i BUHUKHEHHA PO3-
BiXKHOCTEN MiXK HUMU i BU3HAHHA X CKNa[0BOK YaCTUHOK HaLLiOHa/IbHOMO
3aKOHO/I@BCTBA 3aKPIN/IEHO Yy KOHCTUTYLiAX 6araTboX €BPOMENCbKUX Aep-
*aB, 30Kkpema bonrapii, lcnanii, /Inteun, Himeuunnu, Pocii, PpaHuiji.

Y u. 1 ct. 3 KK ngeTtbea npo Te, Wo 3aKOHOAABCTBO MPO KPUMIHANbHY
BiANOBIAA/IBHICTb FPYHTYETLCA Ha 3ara/IbHOBM3HAHUX MPUHUMMNAX | HOPMaX
MiXHapoAHOro npasa. 3rigHo 3 4. 5 cT. 3 KK 3aKoHM Npo KpMMiHaNbHY Bia-
NOBiAa/NbHICTb MOBWHHI BiANOBIAATN NONOXKEHHAM, O MICTATLCA B YNHHUX
MiXKHapOAHMX AOroBOpax, 3roay Ha 060B’A3KOBICTb SKMX HagaHo BP. 3Bia-
CW BUMN/IMBAE, WO NPUTATHEHHA 0COBWM A0 KPUMIHAAbHOI BigNOBIAaNbHOCTI
MOe ByTW 3ailMCHEeHe TiNbKM Ha NiacTaBi HOPM, 3aKkpinaeHnx KK.

Hacnigkom nianucanHa Ta patmudikaLii YKpaiHOK MidKHapoaHWX yroA, AKi
CTOCYHKOTbCA NMUTAaHb KPMMIHANbHOTO NpaBa, 3a3BMYalt CTaE BHECEHHS Biano-
BiAHMX 3MiH A0 KK. BiabysaeTbcs abo BKAOYEHHA TEKCTY MPUMUCIB MiKHa-
poAHOro nNpaay Gopmyny KpMMiHaIbHO-NPaBOBOI HOPMMK, ab0 CTBOPEHHSA
Ha MiAcCTaBi TaKMX MPUMNMCIB OPUTIHANBHOIO TEKCTY KPMMIHANbHO-NPaBOBOI
HOPMW. Y 3a3HAYeHWU cnocib 3aiMCHIOETLCA iIMNIeMeHmMauia MixHapoa-
HO-NPaBOBMX HOPM Y BITYM3HAHI 3aKOHOAABYI aKTW. 3aliMatouMCb TpaH-
chopmaliieto HOPM MiKHAPOAHOrO KPMMIHA/NIbHOMO MpaBa Yy BiTYM3HSAHI
KPMMiHaNbHO-NPaBOBI HOPM, CAiA, BiATBOPIOBATK 3aCO0bammM HaliOHaNbHOT
3aKOHOZABYOI TEXHIKM HOPMUW MIXXHAPOAHWX OOrOBOPIB, @ KOHKPETHI He-
BIANOBIAHOCTI MiXK KK YKpaiHW i MiXXHapOAHMMMK aKTamMMK YCyBaTK LLUJIAXOM
BHeCeHHA BiANOBIAHMX 3MiH A0 KK.

Ymano HOpM 3'ABUIOCH Y BITYUN3HAHOMY KPUMMIHA/IbHOMY 3aKOHOAAB-
CTBi Ha NIACTaBI MiXKHAPOAHWX AOrOBOPIB, A0 AKMX NPUEAHANACL YKpaiHa.
MaeTbca, 30Kkpema, NPo MixkHapOAHi aKTH, AKi BU3HAYatOTb KOHLENTya bHi
niaxoam Ao 60poTbOU i3 3NOUMHHICTIO 3araiom.

Ceped makux akmie eapmo 32ad0amu 3a2as76HY 0eKaapauito npas aouHU 8i0
10 epydHsa 1948 p., EsponelicbKy KOHBEHUiHO NPO He3aCMOCY8AHHA CMPOKY 0a8HOCMI
00 3/104UHI8 NPoMU 11OCMBA Ma BOEHHUX 3/104UHI8 8i0 25 ciyHa 1974 p., Esponeli-
CbKY KOHBEHUIo npo sudavy npasonopyulHukie 8id 13 epyoHa 1957 p., KoHeeHuio
OOH npomu mpaHCHAYioHaN6HOI 0peaHi3o8aHoi 3104uHHOCmI 8i0 15 nucmonada
2000 p., KoHseHuito OOH npo 3axucm ycix ocib 8i0 HACUMbHUUbKUX 3HUKHEHb 8i0
20 epyoHa 2006 p., KoHseHuito OOH npo 6opomeby 3 GhiHAHCYSBAHHAM Mepopu3My
8i0 12 sepecHs 2002 p., KoHseHUujito PE npo Kibep3noyuHHicmes 8i0 7 sepecHs 2005 p.

3HAYHOK MIPOI 3aBAAKM HA3BAHWM Ta IHLWMM MidKHAPOAHO-MPABOBUM
akTam y KK icHytoTb HOPMM NPO: Aito 3aKOHY B NpOCTOpi (CT.CT. 6—8); Hacnia-
KW 3acyasKeHHsa 0ocobum 3a mexkaMu YKpaiHu (cT. 9); Buaady ocib, aki 06BUHY-
BaYYOTbCA Y BUYMHEHHI 3104MHY, Ta OCIO, 3aCyAKEHMX 38 BUMHEHHA 3/104MHY
(cT. 10); He3acToCyBaHHSA CTPOKIB A@BHOCTI NPW 3BiIbHEHHI BiA, KpMMiHa/b-
HOI BiZINOBIZAANbHOCTI Ta BiZ NOKapPaHHA 0Ci6, AKi BYMHUAM 3104MHM NPOTU
MUpPY Ta ftoacTtea (4. 5 cT. 49 i 4. 6 cT. 80).

3B’A30K KpMMIiHaNIbHOTO NpPaBa 3 Mi*KHAaPOAHWUM NPaBOM 3HAXOAUTb CBIll
nponAs y 3anpoBagKeHin y KK BianosiganbHoOCTi 3a: 1) midKHapoaHi 310-
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YUHW | 2) 3104MHU MiKHAPOAHOro Xapaktepy (KOHBeHLUinHi). KoHBeHL;i
OXOM/OKOTb Ti BUAM 3/10YMHIB, AKi BUKAMKAKOTb 0COD/MBE 3aHEMOKOEHHA
MiXHapoAHoro cnistoBapmucTsa. OCHOBHI CKAaAM MiXKHAPOLHWX 3/104MHIB,
KPIM 3aKpinJieHHA B KOHBEHLLAX, BU3HAYeHi CTaTyTaMn MiXXHapOAHUX BO-
€HHUX TpMbyHanie. [lo TakMX 3/104MHIB BiAHECEHI, NepLl 3a BCe, 3/104YNHM
NPOTM MUPY, BINCbKOBI 3104YMHM Ta 3104YNHM NPOTU NHOAAHOCTI.

CKnaam 3104MHIB MiXKHAapPOAHOTO XapakTepy nepenbdadeHi KOHBEHLIAMMY,
AKi 3000B’A3YI0Tb AePKaB-y4aCHUUb IMMIEMeHTyBaTH BiZnoBiaHI HopmMM
Y BHYTPILIHE KPMMiHabHE 3aKOHOAABCTBO 3 METOH 3abe3neyeHHs Halli-
OHa/bHOI tOpUCAMKLIT. AK NPaBMIO, LeM npoLec BiAOYBAETHCA 3@ CXEMOHO,
BKa3aHoto B CT. 5 KoHBeHUji npo 60poTbOy 3 HE3aKOHHMMM aKTamu, cnpa-
MOBaHMMM NPOTK Be3neKn LUMBINbHOI aBiallji. TyT 3a3HaAYa€EThCS, WO KOXKHA
[epKaBa 3aCTOCOBYE TaKi 3aX04M, AKi MOXYTb BUABUTUCA HEOOXiAHUMM,
o6 BCTAHOBUTM CBOO HOPUCAMKLIO HaZ, 3/104MHOM.

Hanpuknad, 32i0Ho 3 [aa3ekoto | MoHpeasbCoKo KOHBeHUiAMU npo bopomeby 3
He3aKOHHUM 3aXoNaAeHHAM nosimpsaHux cyoeH y KK (cm. 278) ecmaHosneHo 8iono-
8i0asIbHICMb 30 Y2OH, Y M.4Y. N08IMPAHO20 CYyOHA. 3 ypaxy8aHHAM NosoxeHb Mix-
HapOOHOI KOHBeHUii npo 6opomeby 3 3axonsaeHHAM 3apy4yHuKie KK nepedbayus
8ionosidasnbHicme 3a 3axonsaeHHs 3apy4HuKie (cm. 147). @akmu4yHo 8ci 3104UHU
3 po30iny XX Ocobnusoi yacmuHu KK (3104uHU npomu mupy, 6eaneku aoocmea i
MIXHAPOOHO20 NPABONOPAOKY) KOPECNOHOYIOMb NOOMEHHAM 8i0N0BIOHUX MiM(-
HapoOHux dozosopis.

1.1.2.3. 38’A30K MiXX KpMMiHaNbHUM (MaTepiafibHMM) i KPUMIHAIbHUM
npouecyasibHUM NPaBOM € Halbinbll TicHUM. KpuMiHanbHi npouecyanb-
Hi HOPMW BM3HAYalOTb MOPALOK, NPoLEeaypy 3aCTOCYBAHHA KPUMIHANbHUX
NPaBOBMX HOPM, BKa3ylOuM, AKMM CaMe YMHOM CANif peanisoByBaTn ma-
TepianbHi LPUANYHI NPUNUCK. BUMHEHHA 3104YMHY «BUKIMKAE 4O XKUTTA»
KPMMiIHaNbHO-NPOLLECYyabHi NPaBOBIAHOCUHW. BiaNnoBIAHMM OPUANYHUM
baKTOM € BHECEHHSA AaHWX A0 EAMHOIO PEECTPY AOCYA0BUX PO3CAiAYBaHb
i NOYaTOK 4OCYA0BOr0 PO3CNiAyBaHHA.

KpnmiHanbHO-npouecyansbHi BIAHOCUHM € NOXIAHMMM BiJ, KPUMIHANbHO-NPa-
BOBMX. BOAHOYAC MOXHa CKa3aTy, LLLO KPMMIHANbHO-NPOLLECYabHi BIAHOCUHM
HaJatoTb PyX MOKA3AEHWM B iX OCHOBY MaTepiasibHUM (KpUMiHaIbHO-MPaBo-
BMM) BigHOCMHAM. HasBHICTb abo BiACYTHICTb OXOPOHHUX KPUMIHAIbHO-MPa-
BOBWX BiZJHOCMH MOKe BYTW BCTAHOB/IEHA /INLLIE Y MEXKAX KPUMiHaAbHO-MPO-
LiecyasbHUX BIAHOCKH. TpU LIbOMY 3aCy[yKeHHA HeBMHYBATOI ocobu, byayym
camo no cobi npasonopyLweHHsM (abo i 3104MHOM), HE CIPOMOKHE MOPOANUTH
OXOPOHHI KPUMIHaNbHO-MPABOBI BiAHOCMHM 33 Y4aCTIO Takoi 0cobu’”.

06BuHYBaYeHHA, Npea’ABneHe 0cobi, AKa HE BUMHANA 3/104MHY Ta AKA He NepebyBae 3 AepiKaBolo y
BilHOCMHAX BiANOBIAANBHOCTI, HE MA€E BNACHOTO 3MICTY i € HIKiEMHMM 3a CBOIM KPUMiHANbHO-NPaBOBUM i
KpVMMiHaIbHO-MpoLecyasbHUM 3Ha4YeHHAM (ManbLies B.B. MpUHLMNLI yronoBHOTO NpaBa 1 Ux peannsaums 8
npaBonpuMeHUTeNbHOM aeaTenbHocTu. — CMN6.: FOpuanyeckuin ueHTp Mpecc, 2004. — C. 387-388).
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BiacCyTHICTb KpMMiHaIbHOTO NpoLEecyaibHOro Npasa nosbasunaa 6 KpUmi-
Ha/ibHe NpaBo NnpoLlecyanbHOT GOpPMU, B AKil BOHO TiIbKM | MOXKe peaniso-
BYBATUCb. 3 iHWOro OOKY, AK6KN He Byno KpMMiHaIbHOrO NpaBga, iCHYBaHHA
KPMMiHaNbHOro NpoLecyanbHoro npasa 6yno 6 nosbasneHe ceHcy.

AKWO 8 YKpaiHi KpUMIHAsbHE | KpUMIHGbHE NpouyecyassHe npaso — camocmilHi
2asny3i npasa, Mo 0cobusICMI0 AH2/10-aMepPUKAHCLKOI Npagosoi cucmemu € 8iocym-
HiCMb YimKo20 pO3MEMCYBAHHSA MIiX MamepianbHUM [ NPOUECYanbHUM NPABoM, 8i0-
nosioHo y Oepxcasax, AKi npe3eHmMymes Mmakxy npasosy cucmemy, mepmiH «criminal
law» no3Ha4yae Hepo3pusHy EOHICMb MamepianbHUX | NPOUECYanbHUX HOPM.

lcmopuyHo MmamepianbHi i npouecyasnbHi HOPMU 3°A8A8AUCH napanesnsHo. [pu
UboMy Yy Npagosux Oxcepenax, Aki 0ianu Ha mepumopii Cb0200HIUHbOI YKpaiHu, 00
NnesHo20 Yacy Makxkox« He iCHy8asa0 8iOMiHHOCMElU Mix HOPMAMU KPUMIHAIbHO20
ma KpUuMIiHaAbHO-NPOUECYanbHO20 Npasa. Bidokpemusucsa yi 2anysi npasa auwe
8 XVIII=XIX cmonimmax.

Lllonpasda, 8 Oeakux O0epxasax, HAMEXHUX 00 KOHMUHEHMAs16HOI npasosorl
cucmemu, i 3apa3 Pi3HUUA MiX 8KA3AHUMU 2a/y3AMU NPAsa NPOABAAEMbCA He
308cim Yimko. Hanpuknad, y KK ®paHuii 3akpinneHo KpumiHanbHo-npagosuli
npuHyun, Axkuli 3a60poHAE 08iyi kKapamu 3a 00uH i mol camuli 3104UH, darombcs
BU3HAYEHHA NPOCMYNKY [ NOPYUWEHHA, MICMAMbCA HOPMU NPO YMOBHE 38i/1bHEHHA
mouwo, y 38’A3Ky 3 yum KIK suzHaemosca Oxepesnom paHuy36Ko20 KpUMIHAIbHO-
20 npasa. Po30din uemeepmuti 3aeanbHoi yacmuHu KK ®PH npuceayeHull ckapaam
y cnpasax npusamHo2o 0b8UHYB8AYEHHSA, 003801aM HA KPUMIHA/bHE nepecnioy-
BAHHSA | BUMO2AM U000 MAKO20 Nepecnioy8aHHS.

1.1.2.4. PernameHTytouM NopAaOK BMKOHAHHA NMOKapaHb, MPU3HAYeHMX
33 BYMHEHHA 3/104MHY, KPUMiIHANIbHO-BMKOHABYE MPaBO MOK/IMKaHe 3a-
6esneunTn peanisalito HOPM MaTepiasbHOTrO KPMMiHaZbHOTO NpaBa, AKi
CTOCYHOTbCA MOoKapaHHA. Y 4. 1 cT. 1 KBK 3a3Hay4aetbca, wo KpMmiHaib-
HO-BMKOHaBYe 3aKOHOZaBCTBO periameHTye NOPALOK | YMOBM BUKOHAHHA

Ta BiAOyBaHHA KPMMiHaNIbHUX MOKapaHb.
TaK, AKWO paHiwe 8ud KosnoHii, y Akili 8i06ys8anoca NoKapaHHA 3acyoreHux 00

no36aes1eHHs 80111 Ha NesHUll CMPOK, 8U3HAYABCA CyOOM y BUPOKY, MO 3apa3 supi-
WEHHS Ub020 NUMAHHSA NOKAAOEHO HA OP2aHU KPUMIHA/bHO-8UKOHABYOI CUCMeMLU.

Micna HabpaHHA 3aKOHHOT CMAM 0OBUHYBAIbBHUM BUPOKOM Cyay, Ha nia-
CTaBi AKOro BUHHMUIA Ma€E peasnbHO BiAOYTU NpM3HaYeHe MOMY NMOKapaHHsA,
BMHMKAOTb KPMMIHA/IbHO-BMKOHABYI MPaBOBIAHOCUHM.

B3aEMO3B’A30K KPMMIHANbHOTO Ta KPWUMIiHa/NbHO-BMKOHABYOro MNpasa
3iMCHIOETbCA 3@ TaKMMM HAaNPAMaMM:

1) KpUMiHaNbHE NPaBO BCTAHOB/IOE METY MOKapaHHs, NiACTaBn i NpaBu-
J1a MOro NPM3HAYEHHS, @ KPUMIHANIbHO-BMKOHABYE — NOPAA0K | YMOBM Bif-
HyBaHHA NOKapaHHs;

2) KpMMiHasbHEe NPaBO rOMIOBHUM YMHOM BUPILLYE NUTAHHSA, AKi BUHWUKa-
tOTb 10 MOCTAHOBAEHHA BMPOKY Ta AKi Ma€ BUPIiLLYBATK CyA, @ KPUMIHaNb-
HO-BMKOHABYe — MUTAHHA, AKI BUHWMKAIOTb BKe Micna HabpaHHA BUPOKOM
3aKOHHOI CMAM Ta AKi CTOCYHOTbCA Hacamnepes 3acyayKeHOro W opraly,
AKMI 3abe3neyye BUKOHAHHA NOKapaHHS;
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3) KpMMiHaNbHe, @ He KPMMIHAbHO-BMKOHABYE NPaBO Pery/atoe OCHOBO-
MONOXKHI MUTAHHSA, AKI CTOCYtOTbCA NpaB i 060B’'A3KIB 0COOM, AKa BigbyBae
nokapaHHs. Lle, 30Kkpema — nigctasu 414 3BiNbHEHHA 0cobu BiA, BinbyBaH-
HA NOKapaHHA, BiANOBIAANbHICTb 33 HaMbiNbL Hebe3neyHi NopyLWweHHA no-
PAAKY BinOyBaHHA NOKapaHHA, MPaBOBi HACIAKM NOKapaHHS.

Ane KpumiHanbHa BiANOBIAANbHICTb HE 3aBXAM CYNPOBOANKYETLCA NPU-
3HaYEeHHAM MOKapaHHA Ta Moro BiabyBaHHAM, i TOMy ii peanizalis Mmoxke
i He MoB’A3yBaTUCb 3 KPWMMiHANbHO-BMKOHABYMMW MPABOBIAHOCMHAMM.
KpuMiHanbHa BIANOBIAANbHICTE MOXe peasii3oBYyBaTUCb LW/IAXOM MOCTa-
HOBMEHHA 0OBMHYBA/ILHOIO BUPOKY CyAy, AKUM 3/T04MHLIKO MPM3HAYaETHCA
KOHKPEeTHe MOKapaHHA i B AKOMY BOAHOYAC MICTUTBCA PilleHHA cyay Mpo
(ymoBHe abo 6e3ymoBHe) 3BiNbHEHHA 0COOM Bif, BiaOyBaHHA NPU3HAYEHO-
ro i nokapaHHA.

Jlimepamypa

e KpumiHanbHe npaso: 3arasibHa YyactuHa: MiapyyH. / 3a pea. A.C. beHi-
ubkoro, B.C. Tycnascbkoro, 0.0. lynoposa, b.I. Po3oscbkoro. — K.: IcTMHa,
2011.-C. 7-109.

e MMaHos M.I. Jlekuis npodecopa M. MaHosa: «Bctyn o Kypcy «Kpumi-
HasibHe Npaso YKpaiHun» // Mpaso YkpaiHu. —2011. — Ne 9. — C. 321-342.

e Apemko 3. bnaHkeTHi ancno3uuii B cTatrax OcobamBoi YacTnHK Kpn-
MiHa/IbHOrO KogeKkey Ykpainn: Mororpadia / 3a pen. B.O. HaspoupKoro. —
J1bBiB: JIbBIBCbKIWI AePKABHUIM YHIBEPCUTET BHYTPILWHIX cnpaBs, 2011.—432 c.

e AueHko C.C. OCHOBHI NWMTaHHA 3araibHOI YaCTUHWM KPUMiIHAABHOTO Npa-
Ba iIHO3eMHMX Aeprkas: HaBy. nocibH. — K.: lakop, 2013. — 168 c.

3anumaHHsA i 3a80aHHA

1. AKi PYHKLIT BUKOHYE KpUMiHaibHE NMpaBo Ta WO € NpeaMeToM Lel ra-
ny3i npasa’?

2. MoKaXiTb B3aEMO3B’A30K MiK KPUMIHANBHUM | KOHCTUTYLLIMHMM NPaBOM.

3. Po3KpuninTe B3aEMO3B’A30K 3aranbHoi Ta Ocobamsoi yactuH KK. Biawy-
KalTe Hey3roasKeHoCTi MiX uymMmmn YactiHamm KK YkpaiHu.

4. NiaroTynTe NOBIiAOMIEHHA NPO BMNMB penirii i mopasi Ha GopmyBaHHA
KPMMiHaNbHO-NPaBOBMX 3a60POH.

PexkomeHOyeEMoO npoyumamu
e 3irmyHa ®pena «Totem i Taby».
o ®OpaHu Kadka «Mpouecy.

Padumo nodusumuce
¢ [lanepose nepecnigysanHa / The Paper Chase (CLUA, 1986, pexucep
0. beHpep).
o dopc-maxkopu (CLUA, 2011, pexkumcepn KesiH Bpein, OxoH CKOTT,
Marikn CmiT).
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1.2. l'ene3a i AOKTPHHH KPHMiHAAbHOIO Mpasa.
Cy4yacHa KpHMiHaAbHO-MpaBoOBa MOJdITHKA.
IIpHHIHNH KPHMiHAAbHOIO NMpaBa

1.2.1. leHe3a i AOKTPUHM (LWKOAU) KPMMIHANIBHOTO NpPasa

1.2.1.1. AHrniiceKUI icTopuK npaea leHpy MeitH 3a3HaumB: «Humm Binblu
[AaBHIM € KOAeKC, TUM Biflbll MOBHO Y HbOMY BUPAXKEHUI KPUMIHANbHWIA
po3ain».

[incHo, icTopis npaBa — Ue Hacamnepesq icTopia KPUMiHaAbHOro npa-
Ba. MpaBoBi Nam’ATKM AHTMYHOCTI, «BapBapCbKi NpaBan» paHHboro Ce-
peAHbOBIYYS Ta iHWI AABHI NPABOBI NaM ATKM TUX YW iHLINX AepsKas bynu
aKTaMK nepenycim KpUMiHaAbHOrO 3aKOHOAABCTBA Ta CYAOBOI MPAKTUKM
Yy KpMMiHanbHMx cnpasax. OCKibKM NPUYMHAMM YM HACAIAKAMK coLlianb-
HUX KOHOAIKTIB HalYacTiwe Byan 3104MHU, TO KPMMIHAIbHE NMPaBo i cTano
came TUM CTOBOYPOM CafipKaHLA, Bif, AKOTO B3A/1M CBi MOYATOK iHLWI ranysi
npasa. [lep>kaBa y nepLli 4acu CBOro BUHUKHEHHA Hamaranachb i, 3 ypaxy-
BaHHAM TOro4acHOi HEPO3BUHYTOT OPUANYHOT TEXHIKM Ta IHLIMX PaKTOPIB,
peanbHO MOrNa BM3HAYUTM NepeaycCimM i TiNbKKU KpaiHi Mexi npaBoBoi no-
BeAiHKM, 3a AKI HEe MOXHa BUXOANTM HIKOMY. PellTa noBeaiHKM He nigadara-
Na NPaBOBOMY PEry/It0BaHHIO — TOMY, L0 Y LibOMY He Byno HeobXiaHOCTI,
abo BMXO4AYM 3 NPUPOAHOrO NPABOBOrO MPUHLMMY «A03BONAEHO yCe Te,
o NpAMO He 3abopoHeHo». MNoBeniHKa Ntoaern B rpomagai i B cim'i pery-
NtoBaNachb PeniritHUMMm HoOpMamm, TPAAMLIAMM i 3BMYAAMM, iHLIMMK COLLI-
aNbHUMM HOPMaMu. Jlntwe 3rogom 3’ABMNOCh YCBIAOMAEHHSA HEOBXiAHOCTI
i MOM/IMBOCTI NOABU PEryNATUBHMX NPABOBMX HOPM. IXHIM noYaTkom Byau,
OYeBUAHO, IHCTUHKTN: NO3UTUBHMI IHCTUHKT CTBOPIOBAB PENIriiHy Aormy
Ta/abo mopanbHe NpaBu/o, 3 AKOTO BMHWKANA HOPMA NpaBga; HeraTuBHMIA
IHCTUMHKT CTBOpPIOBAB peniriHy Ta/abo mopanbHy 3a60poHy, 3 AKOT Hapoa-
*KYBaBCA KPUMIHANbHMIA 3aKOH.

le y 621 p. 0o H.e. 8 AgiHax bynu npuliHami eidomi 3akoHu [pakoHma. B Hux
bys nposedeHull nesHuli 80000in MiXt 3/104UHAMU, CNPAMOBAHUMU NPOMU iH-
mepecie depxcasu (OepxcasHa 3pada, obpasa 6ozis, ceamMomamcmeseo moujo) i
npomu ocobucmux iHmepecie (86uscmeo, nionas, Kpadixka, Hakaen mowo). Led
8000051 3071€X#a8 Ne8HOK MIPOK 8i0 NPOUECYAIbHO2O | KapasbHO20 MOMeHMIg:
AKW0 068UHYBAYEHHA NOPYWYB8AI0Cs NoMepninum, ye 6ys 3704UH Npomu 0cobu-
cmux iHmepecis, i NOKapaHHAMU 3a38u4ali 6yau 8i0WKOOY8AHHA WKOOU i wmpag
(AK npasuso, y nodsiliHomy po3mipi wKodu), a AKWO npedcmasHUKamu 8a1a0u —
npomu iHmepecis 0epxasu, i 8 UboMy 8UnaOKy UWOCA 8}e NPO «CNPABIHEN
KPUMIHAs16HE NOKAPAHHSA (CMepmHy Kapy, 8u2HAHHSA, obepHeHHA 8 pabcmeo, bes-
yecmsa (amumito), ake 03HaA4as10 No3basseHHA NOAIMUYHUX NPAS, WMpPAapu i KOH-
Qickauito malHa).

BinbLWiCcTb OCHOBHMX NONOXEHb YNHHOTO KPMMIHA/IbHOrO 3aKOHOAABCTBA
€BPOMNENCbKNX AepKaB bepyTb CBi NOYaTOK BesnocepeaHbo 3 bibii, we i3
Craporo 3asiTy.
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Ycim sidomumu € 3anosidi boxci. Xoya 80HU i € MOPAALHUMU HOPMAMU, 8 AKUX
OopPMYt08aAILCE BUMO2U 8 ABCMPAKMHIL chopMi, Binblicms 3 HUx Bys1u 8i0MmeopeHi
y C8IMCbKUX NPasosuUX aKmax pisHUX yacis. Midemocs, 30kpema, npo maki 3anosioi,
AK: «Hexall He 6yde 8 mebe iHwux 602is, Kpim meHe»; «LllaHyl meo2o bameka i ma-
mip meotrox; «He sbusamume», «He kpacmumew», «He yyxconorcumumew», «He
C8IOYUMUMEW FTOXHO Ha BAIUMHBL020 MB020», «He 3a3ixamumew Ha OiM bUXCHbO-
20 MB020; He noxadamumew HiHKU bauMHL020 meoeo, aHi paba o2o, aHi pabuHi
lioeo, aHi sona loeo, aHi lioeo ocna, aHi Y02o-Hebyob, Wo HAeano 6 6AUMHbOMY
meoemy» (Bux. 20:1-17). KpumiHaneHa eidnosioansHicms 3a 86UBCMB0, KpAadiXKy
ma iHWi 8UOU PO3KPAOAHHSA, NIONAKOBAHHA YyH020 MaliHa, Henpasouse c8i0YeHHS,
cmamesi 3/104UHU nepedbayaace 3aKOHaMuU YCix Yacie i Hapodie.

Y I’amukHuxoxi Molices npamo 8kasyemsca: « Oui cy0o8i 3aKOHU MU NoKnadew
neped Humu» (Bux. 21:1) — i dani micmamecs 6eznocepedHi npasosi Hopmu. pu
UbOMY XapakmepHi Ha38u mMarome nid3a2o0a108Ku — «[1po 8buscmea ma nopaHeH-
HA», «KpadixKu ma wKoou», « KapHi 3aKOHU» mMoujo.

3akoHu Molices (Bux. 21:24-25) sumaaanu 30cmocosysamu NOKAPAHHA 30
npuHyunom manioHy: «OKo 30 0Ko, 3yb 3a 3y6, pyKy 3a pyKy, HO2y 3a Hozy, obna-
n1eHHA 30 06NaneHHA, PaHy 3a PaHy, CUHEUb 30 CUHEUb Y.

3rogom, BXKe Ha No4vaTky | TMCAYONITTA HAWOoi epyn Ha OCHOBI PENiTiMHNX
HOPM XPUCTUSAHCTBA, NPaBOBMX 3BMYAIB TOLLO cHOPMYBasack CUCTEMA Bi-
3aHTIliCbKOro npaBga. Imnepatop KOcTuHiaH (527-565 pp.) 34iicHMB Koau-
diKallito pMMCbKOTo NpaBa i yKkAaB 3Bia 3aKOHIB, 40 AKOro YBilLLIAM, 30Kpe-
Mma, Jirectv i IHcTuTywii. Y 741 p. y BisaHTii 6yna suaaHa Eknora («BubpaHi
3aKOHWY), B AIKi HAWBINbLWIMM | HallAeTaNi30BaHILLIMM NOPIBHAHO 3i 3B0A0M
3aKoHiB HOcTuHiaHa 6yB TuTyn XVII «MoKkapaHHA 3a 3104nHUY» — 53 cTaTTi,
ay 886 p., ckacysaslum Eknory, Bacunb | Haka3as 3HOBY nepepobuTn 3Big,
3aKoHiB FOcT1HiaHa i B1uAaaB MpoxipoH — Tpoxu Binblu NOBHMA 36ipHMK 3a-
KOHIB, HiXX EKn0ra (Y HbOMY MO 3104MHM | MOKapaHHA Mwnocs y Tutyni 39).

Y noganbllomMy Bi3aHTIMCbKe NPaBo, Y T.4. KPMMiHaAbHE, CTano 3arasib-
HOIO OCHOBOIO A/1A PO3BMTKY NpPaBa MPaKTUYHO B KOXKHIN 3 EBPOMNENCHKUX
KpaiH. Hanpuknag, «Pycbka Mpasaa» y KWiBcbkit Pyci giana nopsg 3 Buta-
ramu i3 3akoHiB Moiceesunx, Eknoroto, MpoxipoOHOM, LepPKOBHUMM CTaTyTa-
Mmun Bonogymmpa i Apocnasa.

B cepeduHi XI cmonimmas 6 [i3i (Imanis) 6ynu 3HaldeHi pykonucu [lizecmie tOc-
muHiaHa. Ls 3Haxioka 36ienace 3 HAMA2aHHAM KOpPOniecbKoi 81a0uU 00 ueHmparti-
3auii i, 8i0nosioHo, topudu3ayil cychinbHo2o | OepmasHo20 Humma. Tomy 8i3aH-
miticeke npaso novasu eus4amu e yHisepcumemax, 3’asunuca wKonau PUMCbKO20
npasa. Ocobnusy cnasy Habys opududHuli gaxkysnemem bosoHCbKO20 yHiBepcu-
memy, akuli 0o XIIl cmonimmas sunycmus 6au36ko 10 muc. cmydeHmie NpaKmu4yHo
3 ycix KpaiH 3axioHoi Eaponu. Y XIIl cmonimmi 3’asunucs nepwi cneuyiansbHi po3pob-
KU 8 2a/7y3/' KpUMfHCIﬂbHOZO npasa, a suKnaoamu yro fopuduwy ducuunﬂi/-/y no4a-
nu 8 yHisepcumemax y XVI cmonimmi YHisepcumemu nowupunucs no sciti Eaponi,
a npozpama Kypcy byna ckpizb 00HaKo8oH — npago KOcmuHiaHa.

Y 3B’A3KY 3 peLenLjieto Bi3aHTIMCbKOro npaBa Ha 0asi aHrincbKoi | dpaH-
Lly3bKOT HaLLIOHaIbHMX NPABOBMX CUCTEM MOCTYMNOBO CKAAINCA TakKi ABi OC-
HOBHI CBITOBI CiM’'I MpaBa — aHIIOCAKCOHCbKA | KOHTMHEHTabHa. [pyra 3
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HWX CNOYaTKy BK/OYana NPaBOBi CUCTEMM TaKMx KpaiH, Ak PpaHuia, fon-
naHpaia, benbris, Icnanis, ITania. 3rog4om NOMITHUA BMN/IMB Ha KOHTUHEH-
TaNbHYy cMCTeMy Npasa cnpasuaa HimedynHa, npaBo sKoi By10 CMHTE30M
BapBApPCbKOro i Bi3aHTIMCbKOro npasa.

BiATaK, KOHTWMHEHTaIbHA CMCTEMa MpaBa OTPMMana Apyry Hassy — POMa-
HO-repMaHCbKOi. OCHOBHUMMU Ti XapaKTEPHUMM PUCaMK CTaIN: BEPXOBEHCTBO
3aKOHY (bpaHLy3bKi OPUCTU TOBOPUAN NMPO «bETULLIM3ALLID NMCAHOTO 3aKo-
Hy»); KoaMdikaujs AK HeobxiaHa yMoBa rasy3eBoi opraHisaLlii NpaBoBUX HOPM
3 METO0 3P0OUTU «YCi 3aKOHW ACHUMM, OJHAKOBUMM | TOUHUMMY (BonbTep);
bopmyntoBaHHA NPaBOBMX HOPM AK abBCTPAKTHUX MPUMNKCIB; 3pOCTaHHA poni
Cy[0BOI NPaKTUKM, 0COBAMBO pillleHb BULLIMX CYAiB, B SKMX 3/iMCHIOBANOCH
TNIYMaAYeHHA 3aKOHY; AP0bNEeHHA OCHOBHWX rany3el npasa i BHACNiAoK BiLO-
KpeMNEHHS Bif, HUX — 3'ABNEHHA HOBMX; 3POCTaHHA BMMBY MiXKHAapPOAHOTO
npaBa Ha HaLOHa/bHI MPaBOBI CMCTEMM | OKpeMmi rany3i npasa. Yce Le mano
HeabuAKe 3HaYEeHHSA i 417 PO3BUTKY HOBOTO KPMMiHa/IbHOMO NpaBa.

1.2.1.2. MpOoTArom KiNbKOX TUCAYONITb KpMMiHaNbHE NpaBo GopMyBaioCh
M YA0CKOHA/OBANOCh Yy KiZIbKOX HanpAMax:

1) nocTynoBo BoHO Oy/n0 BiaAineHe Big mopani, penirii i KaHOHIYHOrO
npasa 3a NpuUHUMNOM «[pixamn BiJA€E UEpPKBa, 3/104MHAMMN — AEpPrKaBa»,
BMOKPEMMIOCh Y CreLianbHy rany3b npasa. CnoyaTky 3/104MH AK Byab-AKa
Henpasaa, aMopaibHUIN BYMHOK i FpiX, WO BMMArae CroKyTH, 31MBaNNCA B
OAHe, Ni3Hille, xo4a BOHW i NOYanu BiAPI3SHATUCA, ane Kapaamca ogHoYac-
HO, HapeLwuTi 6y OCTAaTOYHO BiAAiNeHi oaHe BiA, 0AHOrO;

2) KpMMiHafbHe NpPaBO CYTTEBO 3MiHMA0 CBOO dopMy. AKLLO Ha noyaT-
Ky BOHO Majlo NepeBaXKHO YCHWI XapaKTep, 3a AeAKMMMN BUHATKAMU, i Bi-
[00parkanock y NpaBoOBMX 3BMYAsAX, @ TAKOXK Yy bibAii Ta iHWNX KAHOHIYHMX
[yKepenax, 3MiCT SKMX nepefaBaBCcs «3 BYCT Y ByCTa», TO MisHille, 3aBAAKM
noABi NMMCEMHOCTI, BIAAINEHHIO NpaBa BiA, penirii i Tomy, WO CTaBano Bce
MeHLWe HaxKatounx 4OTPMMYBATUCH NPABOBMX 3BMYAIB, NOYaNaCb MOrO CUC-
TemaTu3salin: 3’ ABUANCL 3aKOHM, Mi3HilLe — KOAEKCU;

3) 3Ha4YHO 3MiHMNAack GopMa KPUMIHANbLHO-NPABOBUX MPUNMUCIB. AKLWO
KOZIMCb BOHW Ma/iM MepeBaykHO KasyiCTUYHUIN | dparMeHTapHUI XxapaKTep,
TO 3 YaCOM, 3aBAAKM PO3BUTKY MHOACBKMX HAaBMYOK abCTPAKTHOrO MUCNEH-
HA cTanu HabaraTo Bifnbll y3araibHEHUMM, @ KPUMiIHANAbHI 3aKOHW — BinbLu
NOBHUMM i CUCTEMHUMK. HOpMaTUBHMIA maTepian 3 Yacom OyB nNigaaHuim
Knacuoikauii. Hanbinbl abcTpaKkTHI NONOKEHHA KPUMIHANIbHOIO 3aKOHO-
[aBCTBA BUOKPEMMUIMCH B MOr0 3arajibHy YacTUHY, 0OCAT AKOI CTaB CBiAYeH-
HAM NEBHOTO CTYNEeHA PO3BUTKY KPMMIHANIbHOIO NpaBa TiEl YW iHLWOT KpaTHK
3arasIom: 3arasibHi MONOXKEHHA | NPUHLMNM 3B'A3YI0Tb IHWI NONOXKEHHSA MiX
cob010 i He 0MYCKatoTb ABHUX CYyNepeyHoCTel B 3aKOHi. 3'ABMANCH KPUMI-
Ha/IbHO-NPaBOBI IHCTUTYTK, NOYABCA X OYPXANBUNI PO3BUTOK. KpMmiHanbHe
NpaBo TaKoX a0 NapoCTKM Miarany3ei (loBeHabHe KpMMiHaabHe Npaso,
BiICbKOBE KpMMiHaNbHe NpaBo TOLWO);
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4) 3miHMNach NpPMPoAa KPpMMiHaAbHOI BiANOBIAAAbHOCTI. AKLLIO B apxaiy-
Hi YacK BOHa HoCKMa OB’EKTUBICTCHKMM | KONEKTUBHMIA XapaKTep (3aBAaHa
WKoaa mana byTu BiAWKOAOBAHOW TUM, XTO Ti 3anofisg, He3aNeXHO Bif
MOro BMHW; AKLLO BiH Cam He Mir Lboro 3pobuTu, To BNpasi OyB 3BepHYTU-
CA 33 JONOMOTO0 A0 OAHOMAEMIHHUKIB — KOHMAIKT MaB ByTK noraweHni
Byab-AKMM Cnocobom B iHTEpecax NPUMUPEHHS Ntoael i 6e3nekn poay),
TO 3ro/10M CTana cyb’eKTUBHOIO Ta MepPeBarKHO 0COBUCTO 1 iHAMBIAYaNb-
HO'O; YTiM, iICTOPIA KPMMIHAIbHOTO NPaBa 3ara/IoM He 3anepeyye MOXK/INBO-
CTi KPMMIHA/IbHOT BiANOBIAANIBHOCTI KONEKTUBHUX YTBOPEHD;

5) nocTynoBo 3BY3M10Ch 3arasibHe NMOHATTA 3/104MHY. BoHO cTano 6inblu
YiTKMM, CTafI0 CKAAZATUCA 3 MEBHWX OYEBWAHWMX O3HaK. TaK, mepecTano
BBaXKATWCA 3/I04MHOM AiSHHA, BUMHEHE He toAMHOLO (TBapMHOLO TOLLO), Ai-
AHHA, BYMHEHE HEOCYAHOM NOAMHOM, ODE3BUHHE AiAHHA, HENPOTUNpPaBHe
OiAHHA TOWO. BUHMKAM KaTeropii 3104MHIB. 3'ABUANCL NOYATKOBI YABEHHSA
npo NiAcTaBM Ta YMOBM KpMMIiHai3aUii AidHb. B €Bponi Ha3aBXAM CKaco-
BaHa BiANOBiAaNbHICTb 3@ BiAbOMCTBO Ta iHLWI «yABHI» 3104MHN. 3 IHLWIOrO
60Ky, 3 NoABOK NPOdECINHOI i peLnanBHOT 3T0YMHHOCTI MOYaIM BULLIYKY-
BaTMCA HOBI KPMMiHaIbHO-NPaBOBi 3ac0bu HOPOTLOHU 3 Heto;

6) cMcTema NokapaHb 3aBXKAM 3HAXOAMNACh Y 3a/1EXKHOCTI Bif TiEl meTu,
AKOT Hamarasiacb JOCATTU AepXKaBHa BNaZa LUNAXOM 3aCTOCYBaHHA MOKa-
PaHHA. 3 YacoM meTa NoKapaHHA 3MIHWMNACh — BiA, BIANAATY | 3a1AKyBaHHA
[0 BUMNPaBAeHHA i 3anobiraHHA. Mepwnm nokapaHHAM, AKe NPUILLAO Ha
3aMiHy HeoBMeKeHil nomcTi, byna NOMCTa 3a NPUHLMNOM TanioHy. 3room
060B’A3KOBMI TanioH ByB 3aMiHEHUI CUCTEMOKO KOMMO3WLLIK i MPOLLEHHSA.
YTiM, enemeHTr BiannaTh 36epernnca e i 0 CboroaHi y Kapi, enemeHTH
TaNioHy — y NPUHUMMI a1€KBATHOCTI MOKapPaHHA BYMHEHOMY 3/T04UHY.

Mg, TUCKOM yABNEHb MPO METY MOKapaHHA CYTTEBO 3MiHWIACb CUCTe-
Ma nokapaHb: Bxe y XVII-XIX ctonitrax 3By3mnack cdepa 3acTocyBaHHA
CMEepPTHOI Kapw i By CKacoBaHi KaniYHMLbKI | TiNeCHi MoKapaHHsA, a BXKe Y
XX cToniTTi BinblWicTb AeprKaB OCTAaTOYHO BiAMOBUANCH Bif, CMEPTHOI Kapw
AK BMAY NOKapaHHA. Y Uen ke nepiog dyam nom’ aKkleHi NoKapaHHA Woa0
HEeMnoOBHOMITHIX Ta OCIO, AKI BYMHUAN 310YMHM Yepe3 HeobeperKHICTb, 3'a-
BUNMCb YMOBHI NMOKapaHHA Ta AOCTPOKOBE 3Bi/IbHEHHA 3/104MHLIB, WO CTa-
/Y Ha Wnax smMnpasaeHHA. HapewTi, 6ynu 3anpoBaayKeHi iHLWi, Kpim noka-
PaHHA, 3acobm 3anobiraHHA 3104MHAM (MPUMYCOBE NiKyBaHHA HEOCYAHMX,
NPMMYCOBI 3aX0AM BUXOBHOTO XapaKTepy TOLW0), 3'ABMAACH 3arasibHa TeH-
OeHUiA A0 BMPILLEHHA NeBHMX Npobaem KpUMiHaAbHOI BiANOBIAaNbHOCTI
3a 4OMNOMOrOH0 IHLINX, KPiM NMOKapaHHs, 3acobiB KapabHOTO BM/MBY.

1.2.1.3. OTXe, 3 HaWAaBHIIMX YacCiB KPMMiHA/NbHe MNpPaBO 3a3HaN0
3HAYHMX 3MiH. Afle OCHOBHMMM Oro CTOBNamMu Oynu i 3aaMLWatoTbCs AB8a —
CNpaBeaMBICTb | MMAOCEPAA.

Konuce 3104uHOM 6yn10 nuwe me, U0 maA2Hys10 CMepmHy Kapy. [yxe npocmo:
nopywue maby — nompu i binbwe He nopywyl. 32000M — 3 Po38UMKOM pesizil,
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Mopani i Npasa — 8UHUK/O MUsoCepOs: nepesik 3104uHis (maby) po3wuprosascs,
a pasom 3 yum manu 36inbwysanucs 8UNAOKU 30CMOCYBAHHA NOKAPAHHA, npome
Kapamu Ha cmepme ycix niopad byno Hemucaumo. CMepmHy Kapy y baeameox su-
nadKkax no2odusucs 3amiHUMU, HaNPUKAAo, NOHIBEYEHHAM: OKO 3a OKO, PyKy 3a
DPYKY... — make moodi 6ys10 Musn0cepos.

Cnpasednusicms 3a8x#0u byna npAMOI, Henocmynsu8or, 8UMazana pieHocmi
0114 8CiX. 3/104UH, N084a/10 BOHA, — Ue me, 3d Wo mpeba 3acmocosysamu NOKa-
DPAHHA, Me, W0 No3a 8CAKUX CYMHIgi8 MAe mazHymu NOKAPAHHA. AKWO 30 KOH-
KpemHul 3/104UH He 30CmMoco8y8amu NOKAPAHHA, Mo 8iH byde 84UHAMUCL 3HO8Y,
makK camo, AKWO NOKapaHHA He byde adek8amHUM 3/104UHY Yepes C80t0 M AKicme.
AKWo 3a 3704UHU He 3acmocos8y8amu NoKapaHs abo nocmiliHo 3acmocosysamu
HeadeKsamHi NOKapaHHA, Mo yci 3104uHU ByOymeb 84UHAMUCA 3Ho8Y | 3HOo8Y. Xiba
3YNUHUMb Ko2o-HebyOb NOKAPAHHSA, AKWO BOHO — NPUMApPa?..

Musnocepds 3a83#0U NUWAIOCL CBOEID 2HYYKICMIO, MBOPYUMU HOXUAAMU | CXUsTb-
Hicmto 0o Hosayil. BoHo npudymysasno obcmasuHu, 3a AKUX 37104UH nepecmae
6ymu 37104UHOM, 8U200Y8AA0 BUNAOKU, 30 AKUX NOKAPAHHA He € 0608°A3KOBUM
00 3acmocy8aHHA, ma cyb’ekmis, 0718 AKUX NOKAPAHHA He € 0608’a3K08UM 00 30-
cmocysaHHA. Munocepdsa 80710710 npo s8ineHUl po3sumok ocobucmocmi i npo me,
W0 YucseHHi 3a60poHU ma 8idnosidasbHicMb 3a ix NOPYUWEHHS eHIMAmMb 100CbKY
gosnto. Musnocepdsa — cnacubi tiomy — nocmynoso 00MO02710Cb CKACY8AHHA CMepm-
HOI Kapu, KaniYHUUbKUX NOKAPAHb, 3AMIHU KGMOPHCHUX pobim 2poMadCeKUMU...
Bpewmi-pewm, 3a Musicmio Muaocepos, NOKAPAHHAM cmag Hasime npocmull
ocy0: cy00s 8 3as1i 3aCiOaHb NOMAXAas 8KA3IBHUM NaAsbUEM — OCb i 8ce.

Y XVII cmonimmi e AHenii 6ys0 61u36ko 50 8udis 3104UHI8, AKI KAPAUCL cMepm-
HO Kapoto, npudomy ii cnocobu 6yau HalopCMOoKiWuMU (Cnanto8aHHSA, Kose-
CYBAHHSA, YemeepmyB8aHHA, BUPUBGHHA HymMpowie 3 »ugso20 mina mouwjo), 0o
noyameky XIX cmonimms Kislbkicms makux 37104uHis 3pocaa 0o 200, a ix #opcmo-
Kicmb we nocununace, 6ynu esedeHi HO8i 8UOU CMepMHOI Kapu: 3aCyO0HeHo20
0o cmpamu mopusnu 20a1000M, a nicaa cmpamu {o2o mpyn 8ugiulysanu, nomim
ny6siYHO PO3MUHAAU HA YACMUHU. Ane HecnismipHicme NOKAPAHHA MAXKOCMI
3/104UHY CNPUYUHAAQ BUHUKHEHHS 8CinAKUX cnocobig YHUKHEHHA BUKOHAHHA 30-
KOHY: NPUCAMHI Yacmo 8unpagoosysasu 3a8i00M020 3/104UHYA, Cy00i ouiHo8anu
BUKPAOeHEe y 3aHUXEeHOMY PO3Mipi, a «npusginei Oyxo8HO20 38GHHA» NOCMYNOBO
byn1u nowupeHi Ha ocib, AKi nuwe Manu npago bymu nocea4eHUMU y OyXo8He 36aH-
HA, mobmo haKmu4HO Ha ycix 40/108iKi8, WO 8MinAU Yumamu...

Omak cnpasednusicme i Musocepoa muca4onimmamu 3mMazanuce mix coboro.
Ane icmuHa nonAzae y momy, wo «cnpasednusicms 6e3 munocepda He cnpa-
gednusicme, a ¥opcmokicme, i musnocepdsa 6es cnpasedsiugocmi He Musnocepos,
a dypicmo»".

B pi3Hi YacK cTBOpEHi B Pi3HMX AeprKaBax EBPONM KPUMiIHAAbHI 3aKOHU
HyN1 TO BKpa SKOPCTOKMMM — 30KpEMA HiMelbKe KprmiHanbHe ynoxKeHHs:
Kapna V, Tak 3BaHa «KaponiHa» (1532 p.) abo mockoscbke CobopHe yno-
WeHHA (1649 p.), To BeAbMU M’ AKMMU, AK A8 TOTO Yacy, CKaxKimo, Kpumi-
HasbHWUIA KodeKe ®paHuii (1791 p.) abo KpumiHanbHM Koaekc fonnaHa-

«Benwkan xpoHuka» o Monble, Pycn n nux cocegax XI—XIIl 8s.: (nepesog v KommeHnTapuu) / Mog, pea,.

B.J1. AHUHa; cocT. J/1.M. MNonosa, H.U. WWasenesa. — M.: U3a-8o Mock. yH-Ta, 1987. - C. 21.
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cbkoro Koponisctea (1808 p.). Mporpec y chdepi KpMmiHanbHOro npasa
BMINAAaB, M'AKO KaXKyuM, €K30TMYHO, AK O/1A HAWWX Cy4acHMKIB. Tak, Y
1815 p. B HopsBerii 6yno npuitHATO AKT, BiANOBIAHO 40 AKOrO BCTAaHOB/O-
Ba/IMCb NpaBmKaa 3aMiHM KaniYHULbKMX NOKapaHb No36aBaeHHAM BOAI: 3a-
MICTb BigpybyBaHHA PyKn — yB'A3HEHHA Ha 10 poKiB, 3amiCTb PO3pPUBAHHA
KiCTIi PYKM — Ha 2 POKMK, 3aMiCTb NPOKONIOBAHHA KICTI PYKM — HA OAWNH PIK.

1.2.1.4. Y XVII=XIX CTONITTAX Ha TEPUTOPIi KOHTUHEHTAbHOT EBPOMM NO4aB-
cs 6ym KoamdiKauji KoMMIHANBHOTO 3aKOHOAABCTBA. [pK LIbOMY KPpUMiHabHI
KoZIeKCH, LLLO MPUMMANNCh B PisHMX AeprKaBax, B3AEMHO BM/MBAAN Ha PO3BK-
TOK @aHaNOrMYHMX 3aKOHIB B iHLLIMX AepKaBax. HanbinbLinin BNAne manu:

1) KK ®paHuii 1810 p. MeBHWI Yac BiH AiaB y fonnaHAii, benbrii i Ha Manb-
Ti. 3a 10ro 3pasKkom UK Mig Moro CyTTEBMM BNAMBOM ByM NOBYA0BaHI KpK-
MiHanbHI KogeKkeu Monbui 1818 p., IcnaHii 1848 p., MopTyranii 1852 p., Ty-
pevunHm 1858 p., benbrii 1867 p., PymyHii 1874 p., MoHTe-Kapno 1874 p.,
Jtokcembypry 1879 p., Itanii 1890 p.;

2) KK HimeyyuHu 1871 p. YacTKoOBO AiaB Ha TepuTopii MoAblii, a TakoX
BNMHYB Ha KPpUMIiHanbHI Kogekecn YropwymHn 1879 p., Tonnanaii 1886 p.,
Bonrapii 1896 p., /latsii 1933 p., Weenuapii 1937 p., Mpewii 1950 p. Y coto
yepry KK YropuwmHn 1879 p. i KK Tonnanaii 1886 p., nopas 3 KK HimewumnHu,
KK Benbrii i KK ®paHuii, Takox bynn BpaxosaHi npu po3pobui KK bonrapii
1896 p. i KK Pocii 1903 p. KK Hime44rHM TaKOXK 3Ha4YHO BMJIMHYB Ha KPUMI-
HanbHI Kogeken Anowii, MisaeHHOT Kopei, TainaHay TOLWO;

3) KK Ascmpii 1803 p. (8 pedakuyii 1852 p.). TleBHWI Yac Aiss Ha TepuTopil
BocHii i lepuerosunHm, CnoseHii i XopBsarii, Monbli 1 YkpaiHu, Yexii i1 Yrop-
WMHW, | BEAbMM TPUBANUM Yac — JlIXTEHLWTENHY, a TaKOX MaB BNAMB Ha KK
LWsewii 1864 p., KK Pocii 1903 p. i KK LWBenuapii 1937 p., a yepes ocTaH-
Hi — i Ha KK Mpeuwji 1950 p.;

4) KK LLseyii 1864 p. BnavHyB Ha KpUMiHaNbHI KOAEKCK nepeaycim aep-
*aB «CKaHAMHaBCbKOI rpynm» — daHii 1866 p. i PiHaaHAji 1889 p., a Kpim
Toro, Ha KK Pocii 1903 p. i HaBiTb KK EcToHii 2001 p. Ha3zBaHui KK daHiiy
CBOO Yepry AiasB Ha TepuTopii lcnaHaii, a nig, cytreBum snansom KK [daHii
1930 p. nobyaosaHo KK lchanaii 1940 p.;

5) KK Imanii 1890 p. Ctas 3pa3kom ans KK TypeuyunHu 1926 p. i Bnau-
HYB Ha KpMMiHanbHi Kogeken bonrapii 1896 p. i Pocii 1903 p., a KK Itanii
1930 p. — Ha KK NaTsii 1933 p., KK Anbanii 1995 p. Pazom KK Itanii i KK
IcnaHii, a Takox KK HimeudnHu manm 3Ha4YHUI BNANB HA PO3BUTOK KPUMI-
Ha/IbHOrO 3aKOHOAABCTBA APreHTUHM, iHWKX Aeprkas [MiBaeHHOT AMepUuKu;

6) KK PPOCP. B pisHux penakuiax 6yam (notim i KK Pocii 3anmnwmnscs)
MeBHOK MIPOIO 3paskaMm AN1A KPUMIHANbHUX KOLEKCIB TaKWUX COHO3HUX
pecnybnik, HUHI — EBPONENCbKMX AeprKas, Ak J1aTeida, Monaosa, YkpaiHa,
a TAKOX 3/iMCHUAN ICTOTHMIA BNMB Ha KPMMiHANbHI KOJeKcH YexocnoBay-
4ymHK 1950 Ta 1961 pp., Yexii 1994 i 2009 pp., boarapii 1951 1a 1968 pp.,
COPHO 1951 1a 1977 pp., CnoseHii 1994 p. Ta XopsaTii 1997 p., YropuwmHm
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1961, 1978 i 2012 pp., PymyHii 1968 p., Monbui 1969 p., Anbanii 1995 p.
CunbHUi Bname KK PPOCP BigdyBaeTbes y KK Kutato, a KK Pocii —y YMHHMX
KK KasaxctaHy, Y3bekucTaHy, Kuprusctany, TaaxmnKkUcTany, TYypKMEHICTaHy,
BipmeHii, AsepbaiiaskaHy.

BogHouac y cydacHux KK Monbui 1997 p., Mpy3ii 1999 p., /inten 2000 p.,
EcToHii 2001 p. i Mongosu 2002 p. HalbinblWw NOMITHUM € HaMaraHHs 3mi-
HUTK 3BWYHI CTPYKTYPY | 3MICT COLIaNICTUYHMX KPUMIHANbHMX 3aKOHIB.
Le uinkom Bignosigae TeHAeHLUji A0 yHidiKauii i 36AMKEHHS KPUMiIHAIbHO-
ro 3aKOHOJA@BCTBa EBPOMENCHKMX AEPrKaB, HAABHICTb AKOI KOHCTATYETbCA
HaYKOBLAMM . 3HAYHO BiApPi3HAETLCA Bif pagaHCcbKoro KK ynHHMI KK Poci,
a Bif ocTaHHboro — KK Ykpainm 2001 p."™".

HoBi KpMMiHa/bHI KogeKkcn BiNblIOCTi 3axiAHNX AEPrKaB TAKOXK CYTTEBO
BiAPI3HAOTLCA BiA CBOIX NONepeaHWKIB, NPUIMHATUX Nig BnanBom KK ®paH-
uit 1810 p., KK HimeuunHn 1871 p., KK Asctpii 1803 p. Y nepuly yepry ue
CTOCYETbCA HOBMX KpUMiHanbHMX Koaekcis CaH-MapuHo 1974 p., Icnanii
1995 p., AscTpii 1974 p., ®paHuji 1992 p., PPH B peaakLii 1998 p.

AHenilicokumu ropucmamu 6ys HanucarHull KK Aecmpanii 1899 p., akull 6pumaHceka
871000 32000M suUKopucMosy8sana Ak MoodesnbHull KoOekc 8 okpemux apabeskux U agh-
PUKAHCbKUX 0epiasax. 3 Hbo2o bys cnucaHull, 3okpema, OpOoHaHC npo KpumiHare-
Huli kodekc ManecmuHu 1936 p., akull mpusanuli Yyac 3acmocosysascA i 8 I3paini —
ax 00 NPULIHAMMA [3PAiNbCbKO20 3AKOHY NPO KpUMIHAbHE Npaso 1977 p.”*" . 3HayHuL
ennus uel e ModenbHuli KOOeKc Mas Ha KpUMiHAsIbHI 3aKoHU IHOI, baHenadew,
M’aHmu, LLpu-/laHKu i, 0o toeo paduKansHoi icnamizauii e 1986 p., Makucmany. Ha oc-
Hosi aHenilickkoe2o npasa (npoekm CmugpeHa) bys nputiHamul e 1892 p. KK KaHaou,
cMeopeHi KpuMiHanbHi kodekcu 015 Comani, Kerii, Hieepii ma iH. [MTpoekm KK Egpionii
6ys HanucaHuli Ha ocHosi KK LLseliyapii 1937 p. i weeliyapcbKoi cydosoi npakmuKu
wiseliyapcbKum xee ropucmom BaH paseHom™ ™. [ModibHuUX npuknadie bazamo.

1.2.1.5. 3BMYaliHO, KpUMiHaNbHE MPABO OCTAHHIMW CTONITTAMM PO3BU-
Ba/IOCb, @ KPMMIiHa/IbHi KOAEKCH CTBOPIOBAZINCL He CyMBYpHO i He anwe
3 ypaxyBaHHAM CyZ0BOT NpakTMKM. OCHOBOI O/1A HUX CTaAu HaAyKOBI igel,
NPOAYMaHi KOHLEenLT.

Mepuwoto B icTopii WKONOK (OCHOBHOI TEOPiED) KPUMiIHANLHOrO Npa-
Ba — NPOCBITHULbKO-TYMaHIiCTUMHOIO — MOXHa BE/bMM YMOBHO BBaXKaTu
CYKYMHICTb NMOMOXKeHb, po3pobneHnx ByeHmmn XV-XVIII ctonite Tomacom
Mopom, xkepapaom YiHcTeHni, Tomacom [o66com, I'yro Mpouiem, beHeank-

Haymos A.B. BansHue HOpm v NPUHLMNOB MEXAYHAPOAHOTO NpaBa Ha CONMMKEHWE YroNoBHOrO Npasa
pa3nunyHbIX cuctem / YronosHoe npaso B XXI Beke: Matepuanbl MexayHapoaHoi HaydHOM KOHdepeHLun Ha
topuamnyeckom dakynstete MY um. M.B. lomoHocosa 31 mas — 1 utoHa 2001 r. — M.: Jlek3cr, 2001. - C. 18.

" Haymos A.B. Poccuiickoe yronosHoe npago: Kypc nekumii: B 2-x 7. — T. 2: OcobeHHas yactb. — M., 2004. —
C.21.

" 3akoH 06 yronosHom npase M3paunsa / Hayu. pea. H.U. Maunes. — CM6.: KOpuanuecknin ueHtp Mpecc,
2005. -C. 13-17.

""" NlopoHos B.H. CpaBHWTeNbHOE yronosHoe npaso: O6was yactb / Mog obuw,. pea. C.MN. Lepbbl. — M.:
HOpantuHdopm, 2010. - C. 7.
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Tom CniHo3oto, [koHOM JTOKKOM, XpucTiaHom Tomasziem, Akobom Pilepom,
LWapnem Nyi ae MoHTeck’e, Bonbtepom, Yesape bekkapia, HaHom-Tonem
MapaTom Ta iHwumK. Ii 0CHOBHI nocTynatv 3804ATHCA 40 HEOBXiAHOCTI:
BM3HAYATM 3/I04MHHICTb | KapaHiCTb AiAHHA 3aKOHOM; 3POOUTM NOKapaHHA
6inbl r'yMaHHUMKM; BAYUTK METY NoKapaHHA He y BiAnAaTi 3a 3/104MH, a B
3arafibHili Ta iHAMBIAyaNbHIM NpeBeHL|i. 1o NpeacTaBHMKIB L€l KON Tpe-
6a BiAHEeCTU 1 YKPAiHCbKMX BYEHUX-TYMAHICTIB, AKi 3p0OUAN NEBHMUN BHECOK
i B pO3BUTOK KpMMiHanbHoro npasa — C.KO. AecHumupKoro, C.C. OpexoBCbKo-
ro-PokconaHa, l.1. Mectena, M.I. JparomaHoBa Ta iH.

Y 4yacu Ni3HbOro cepeaHbOBIYYA, HE3BAXKAKOYM HA *KOPCTOKICTb IHKBI3MLT,
nepecnigyBaHHA iHAKOMUCNAYMX LEPKBOIO | AEPKABHOK BNALOKD, BYEHI
rifiHO BMKOHYBA/IM CBih 0OOB'A30K — MPUCTOCOBYBATU KPUMIHA/IbHE NPaBO
[0 HalbiNbLl NPOrpecrMBHMX ysBAEHb NPO CNPaBEeANMBICTb | MUNOCEPAA |
rapAYolo NiATPMMKOIO CBOIX i€l BNAMBATH Ha AepXKaBy i CycninbCTeo. MNpo-
CBITHMLbKO-TYMaHICTMYHA LWKOAa KPMMiIHAIbHOTO NpaBa Niarotysaia rpyHT
ONA NOSIBM HOBUX WK/, HOBUX AOCAIAHMKIB Npobiem KpuMiHaabHOro npa-
Ba, OaraTboMm 3 AKMX Mi3Hille A0BEeIOCh BNIACHOPYY NMUCATK KPUMIiHANbHI KO-
OEKCU TUX UM THLLNX AepPKaB.

Tak, AHcenbm deliepbax (1775-1833 pp.), SKMUIA BUCTyNaB 3a 3BYKEHHS
CYyA4iBCbKOrO pO3Cy/y, 33 BCTAHOB/EHHA abCONOTHO BM3HAYEHMX CaHKLM,
3yMmiB Ue BTiAnTM B KK Baapii 1813 p., aBTopom AKoro BiH OyB. BiH, a Ta-
Ko [xkepemi beHTam (1748-1832 pp.) B8 AHMii, EMmaHryin KaHt (1724—
1804 pp.) i Teopr lerenb (1770-1831 pp.) B HimevunHi ctanm Hanbinbw Bi-
OOMUMM MPeACTaBHUKaMM KNIACUYHOI LUKOIM KPUMiIHA/IbHOrO npasa.

BOHM po3rnaganm Ak 3N104MHU AnLle AiAHHA, TOYHO BM3HAYEHi B 3aKOHiI |
HeaBO3HAYHO 3a00POHEHI 3aKOHOM Ha MOMEHT X BYUMHEHHS, @ OCHOBHUM
NPU3HAYEHHAM MOKapaHHA, AKe Mae DyTM HEBIABOPOTHIM, BBaXKaan cnpa-
BE4/IMBY BiANAATY 3@ BYMHEHWMI 3/104MH; 3a3HAYaaM, WO MUCTELTBO 3a-
KOHOZAaBUA i MOro rymaHiam nonaratoTb y TOMy, Wob 3p0bUTK NoKapaHHA
BiNbll KOPCTOKMM, ase He 33 NPUHLMNOM «4YMM Binblie, TUM Kpalle», a
NIVLLIE HaCTINbKKY, Wob 3n104mH ByB HenprueabaneMm (Hanpuknaa, EMmany-
in KaHT nponoHyBaB BCTAHOBWUTM: 3a BOMBCTBO — CTPaTY, 3a 3rBaNTyBaHHA —
KacTpaujto, 3a 0bpasy — NpMHM3AMBE BUDAYEHHA nepes NoTepniimm 3 Li-
NIYBAHHAM PYKM, 38 MaHOBI 3/104MHM — KaToPry); BKa3yBau, Lo cBoboaa
BOJII NOAMHWM BM3HAYaE il BiANOBIAA/IbHICTb 3a BAACHI Ail. [MpeacTaBHUKK
Li€l WKOMM NPaKTUYHO BiAKMAANM HEObXiAHICTb BpaxyBaHHA 0COOUCTOCTI
3/104MHUA — MasIo KapaTUcA caMe AifHHA, KUM b1 BOHO He Byno BYMHeEHE.
AHcenbm Peitepbax 3ano4aTKyBaB PO3POOKY HAMBAXKAMBILLMX IHCTUTYTIB
KPUMIHaNbHOrO NpaBa — CKAAAY 3/104MHY, BUHM, 3amaxy, CNiBy4acTi TOLLO.
BiH po3pi3HAB 0O'EKTUBHI (3/104MHHE AiAHHA, 3a60pPOHEHE 3aKOHOM) Ta
cy6’eKTUBHI (BMHY — ymumcen abo HeobepekHICTb, ix BUAM i CTyneHi) niacra-
BW KPMMIiHANbHOI BiANOBIAA/IbHOCTI, | BBaXKaB, LLLO PO/b MOKAPaHHA AK KOH-
TPMOTUBY, AK 3acoby 3anobiraHHA 3104MHaAM NOAArae y TOMy, 06 nepeko-
HaTW KOXKHOTO, WO 32 BUMHEHHA 3N104YMNHY BiH 3a3HA€E BiNbLUMX CTPaKAAHb,
HIX BiAYYB 3a40BONIEHHA NPW BYNHEHHI 3/10UMHY.
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B VYkpaiHi i Pocii npeactaBHMKamu Ljei wkonm b6yam B.[. Cnacosuy,
O.®. Kuctakiscbkuit, H.[. CeprieBCbKMI Ta iHLWI.

Cy4YaCHMN KNAaCMYHWIM HanpAMm YacTile iMeHytoTb HEOKaCUYHUM. Heo-
KNaCMKM NMPOAOBKYIOTb HAMOAAraTU Ha HeobxiaHOCTI peanisalii ABOX OcC-
HOBHMX Lii1eN MNOKapaHHA — BiANAaTK | 3aN1AKYBaHHSA, 3a3HaYatoThb, WO TAXK-
KiCTb MOKapaHHA MOBWHHA BIANOBIAATU TAMXKOCTI BYMHEHOTO 3/104MHY, a
BMKOHYBATMCA NOKapPaHHA MOBMHHO Y TOYHIM BiANOBIAHOCTI 3 BUPOKOM He3
By /b-KOr0 HACTYMHOro MOM’AKWEHHS, YMOBHO-A0CTPOKOBOMO 3Bi/IbHEH-
HA, IHWMX NiNbl, IHaKWe NOoKapaHHA BTPATUTb CBOE 3HAa4YeHHA AK Kapa. Ha
BiAMIHY Bif, KNaCKKiB, BOHM, OZIHaK, BU3HAtOTb OOCTaBMHM, WO NOM AKLLY-
t0Tb BMHY, HEODXiIAHICTb NOM AKLWEHHA NMOKAPaHHA Y BMNAAKaxX AyLIEeBHMUX
3aXBOPOBaHb, BIKOBMX 0COHBAMBOCTEN TOLLO.

Ha npotmBary KnacuuHin wkoni 'y 70-x pp. XIX ctonitra B ITanii BMHMKAA
AHTPOMNO/IOriYHa WKOJ1a KpMMiHaNbHOro NpaBa (3a il pogoHaYaibHUKOM —
Yeszape /Tombpo30 — i iHoAj HasnBaoTb JoMbpo3iaHcTBOM). Y. Jlombpo30
Ta iHWi i npeacTaBHUKKM (30kpema E. Peppi, P. apodano) sk 0OCHOBHI MNo-
CTYNaTV CBOEI TEOPIT BU3HAYa M TaKi: METOKO MOKapaHHA € HE Kapa, a 3axucT
CycninbCTBA Bif 3M104YMHLIB; BM3HAYatOUYM NOKapaHHA, HeobXiAHO nepw 3a
BCe BPaxOBYBATW OCOOMCTICTb 3/104MHLA; 0COBU, AKi NepebyBatoTb y Hebes-
NeYHoOMY CTaHi (TOBTO NOTEHLINHO rOTOBI 10 BYMHEHHS 3I0UYMNHIB), MOBUHHI
i30/1t0BaTLCA Bif, CYCMiNbCTBA.

Ha iXHI0 [lyMKY, BCi, XTO BYUHAE 3M104UHU, € NPUPOLIKEHUMM 3N0UYNHLA-
MU, AKi ycnaakyBanm GisioNoriyHi, NCUXiyHi 1 eTUYHi AKOCTI NepBicHOI Nto-
OMHW | HEe MOXKYTb BYTWU BUNpaBAeHi. Taki NPpUPOAMKEHI 30YMHLI € TPbOX
TMNiB: BOMBLL, 31041 i rBANTIBHUKN.

Tun BOMBLb, HANPUKAAA, MAE TaKi aHTPOMONONIYHI O3HAKWU: CKASHI, XO-
JIOAHI OYi, HaNWUTI KPOB'O, BEJIMKUI, YaCTO OPSIMHWUIA HIiC, PO3BUHEHI iKNa,
wenenu i ckynu. Ti, XTO Ma€ BiANOBIAHI 03HAKK, ane We He BCTUT BYUHUTH
3/104MH, Y T.4. KebpaKku, NPOCTUTYTKK, cyTeHepn, 6e3pobiTHI, anKkoroniku,
[ereHepaTty, AyWeBHOXBOPI TOWO, MOCTiMHO nepebyBatoTb B Hebesney-
HOMY CTaHi i CTAHOB/IATL 3arpo3y 414 CyCniibCTBa. Ti X, XTO BXe BYMHUB
3/104MH i 3aCyAKeHUI, MatoTb NepebyBaTh y B'A3HULI 40TH, IOKM THOpeMHa
aaMiHICTpaLifa He BMPILLNTb, WO iXx Hebe3neka CyTTEBO 3MEHLINAACD.

[exTo 3 aHTPONOAOriB NPONOHYBAB 3aMIHUTKU KPUMIHANbHI Cyan aaMi-
HICTPATMBHO-MeAMYHUMM OpraHamu, fKi BU3HaAYanu 6 HaABHICTb y TOro
YuM iHWoro cyb’ekTa pUC «3M10YNHHOI NOAMHMY | BUPiLWYBaAM NUTAHHA NPO
3axoam 6e3neku, AKi 40 HbOro MatoTb BYTM 3aCTOCOBaHI. BiiydyHO oxapak-
TepunayBaB NoMbHpo3iaHCcTBO €.B. CNEeKTOPCbKUN — AK NPOMOBIAb «BipW Y
yepen i weneny, Aki 30608’A3y0Tb NOANHY OYTU 3N0UYMHLEM HABITb NPO-
TmiiBoni» .

Cnektopckuii E.B. XpucTnaHcTBo u npasosas Kynbtypa / B KH.: Pycckas ¢unocodus npasa (aHToso-
rma). — C6., 1999. — C. 370-371.
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3 iHwoeo 60Ky, deaki nocmyaamu uiei meopii uwie nompebyroms nepesipku. Ocb
AK nuwe npo 0ocnionceHHs Y. /lombposo pocilicekuti sueHul O.1. [ypos: «/JusHo,
3p03yMisno, 38y4UMb MBepPOHEHHA NPO Me, W0 MO3OK Y 3104UHYA-ybUBYI 8aX UMb
Ha 30 epamie meHwe, Hix y 38udaliHoi ntoOuHU. Taki OaHi byau ompumaHi nicas
38aM#(y8AHHA MO3KY 400 2inblomuHoBaHUX 3/104UHUI8 | 6au3b6k0 200 nomepnaux
38uYaliHo cmepmto 2pomMadAH. Ane binbuwe OUBYE iHWe: HiXmo, Kpim Hb020, bislb-
we He pobus mMakux ekcnepumeHmis, Xxo4a 8 00UH 20/10C 3aA8/871U Npo abcypo-
Hicmb NOBIGHUX BUCHOBKIB»".

Mofanblimii PO3BUTOK KPUMIHANbHOrO Npasa B EBponi BiAbyBaBcA Mif,
3HaKOM couionoriyHoi wkonu. [i 3acHosHMkamu 6yan . Jlict i . Awad-
beHbypr (Himewumna), K. Utocc (Asctpis), . Tapa, . JlakaccaHb i
E. Oiopkrenm (®paHuis), A. MpuHc (benbriga), T. BaH-Tamens (fonnaHain),
[.A. ®onHuubknin, M.M. YybuHcokuii, C.B. MosHmwes (Pocia, YkpaiHa).
AKLLO y3aranbHUTK IX AYMKY, TO 3/I04UH — e pe3yabTaT CKIa4HOI B3aeMoa,i
Pi3HUX paKTOpPIB, AK iIHAMBIAYaNbHUX (Y T.4. BIONOTIYHNX, TAKUX AK CTaTb, BIK,
XBOPOOMW, MNOXOAMKEHHSA | BUXOBAHHSA, OCBITA, Gi3UYHMIA i NCUXIYHMIA CTaH),
TaK i GiznyHuMX (reorpadiyHe cepenoBuLLe, KNimaT, 4yac 4o06m ToLLO) Ta coLli-
anbHUX (6e3pobiTTa, piBeHb LiH i piBEHb CMOXMBAHHSA a/IKOTO0, }KUTTEBUIA
piBEHb, MOMMNEHI3aLIA HaceNeHHs Toulo). PakTopM 3104YMHHOCTI, 0coban-
BO COLLia/IbHi, MOXYTb BYTWN YCYHEHI, a/ie 3/T0YMHHICTb € BIYHUM ABULLEM.

OCHOBOMONOXKHUK L€l AOKTPpUHK PpaHu, doH flicT (1851-1919 pp.):
yneple po3pobuB KOHUEMNLIiD NPUMYCOBOrO BMXOBAHHA MONOAMX (Bi-
KoM 70 21 pOKy) 3/104MHLLIB; BKa3aB, LLO Ha NMUTAHHA NPO ePEKTUBHICTb
MoKapaHHA BiANOBIAb MOXKe AaTW TiIbKKU CTaTUCTMKA; A0BOANB HeobXia-
HiCTb 3aMiHM KOPOTKOYACHOro no3baBfeHHA BOAI iHWWMM NMOKapaHHA-
MW — MPUMYCOBOO PoHOTOD, AOMALLIHIM apeLTOM TOULO, @ TAKOXK YMOB-
HUM 3aCYAXKEHHAM.

«AHTPOMONOMMY | «COLLIONOrM» BYIN CXOKMMM Y CBOEMY KPUTUYHOMY
CTaBNEHHI 0 KNAaCMYHOro HanpAamy. | Ti, 1 iHWIi BBaAXaAM MapHUM iCHYBaH-
HA Y KpMMiHaZIbHOMY MpaBi MOHATTA 3/104MHY i Knacudikalii 3104MHIB, No-
HATTA NOKApPaHHA, BMHW, OCYAHOCTI TOLLO, a/Ke GaKT BUMHEHHA 3/104MHY €
MLIe CMMNTOMOM «Hebe3neyHoro ctaHy» ocobu. Came «Coujonorm» 3a-
NPOMNOHYBAAN NOCTAHOBAATU BUPOKM 3 HEBM3HAYEHUM TEPMIHOM («aX 10
BMNpPaBAEHHA 3acyAKeHoro»). ®akTMYHO BOHM 3anepeydyBasim yci BU3Have-
Hi KNacMKammM A0rMKM KPUMIHAAbHOMO NpaBa, y T.4. Ti, Wo 6yan NO3UTUBHU-
MW AOCATHEHHAMM.

3 iHWoro HoKy, CbOroiHi B KpMMiHaAbHOMY 3aKOHOAABCTBI HaraTbox Aep-
aB BUMKOPUCTOBYHOTbCA MO3UTUBHI HANpaLOBaHHA COLLIOONYHOT WKOW,
O CTOCYIOTbCA BBEAEHHA CUCTEMMW CneLia/lbHWUX CYAiB ANA HEMOBHOMITHIX
i iHAMBIAYyani3aLuii KpMMiHaNAbHOI BiANOBIAANBHOCTI ANA HEMOBHONITHIX,

Lut. 3a: UHwakos C.M. 3apybexxHas KpumuHonorua: YyebH. nocob. — M.: U3a. rpynna « MHDPA»,
«M-HOPMA», 1997. - C. 122.
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KOHCTPYIOBAHHA HOPM MpPO iHAMBIAYaNi3aLito NOKapaHHA 3 ypaxyBaHHAM
0COBUCTOCTi BUHHOTO Ta 06CTaBMH, O AeTEPMiHYBaNW BYMHEHHA HUM Bia-
NMOBIZAHOIO 3/104MHY.

Micna Opyroi cBiTOBOI BiliHM B HayLLi KPUMIHANBLHOIO NPaBa BUHMK HOBWM
HampAM, WO OAeprKaB Ha3By HOBOrO COLia/JIbHOrO 3axmucry. Yomy «Ho-
Boro»? Lle noB’A3aHO 3 TMM, WO MOro NPUXMAbHMKK, NOPAL i3 3aXMCTOM
CyCNiNbCTBa, NPO WO 33ABAAAN NPEACTABHUKM COLONONYHOI LWKOAK, Ha-
NOAAraAM Ha 3axMCTi NpaB 3104MHUA. [TpeacTaBHUKM HOBOI WKW 0OBK-
HYBATW/IM KNACKKIB | HEOKACKKIB Yy TOMY, LLLO Ti A4at0Tb 3/104MHY HOPUANYHE
BM3HaYeHHA 6e3 ornsaay Ha 0COBUCTICTb 3104MHLA, @ MOKaPaHHA BBAXKatOTb
€IMHO MOXIMBUM i CNPaBeaIMBMM BUAOM peakLii 3 6oKy AepKasu.

HoBuit pyx mae ABi WKoAu: iTanincbky (®. MpamaTtuka) i dppaHLy3bKy
(M. AHcenb).

PaauKanbHilWOW € iTanincoka. ®ininno MpamaTunka i Moro NPUXUAbBHUKMK Y
NoHa COPOKa AeprkaBax CBITY HaBiTb CTBOPMAKM MiXHapoaHe TOBAapMUCTBO
COLia/IbHOTO 3aXMCTy, 3aMNPOMOHYBAAN 3aMIHUTU KPMMiIHA/IbHE MPaBO Npa-
BOM COLia/IbHOIO 3aXMCTY, BXKMBATU HE MOHATTA «CyH'EKT 3104MHY», @ €KOCO-
6a, WO BiAXMNAETLCA BiJ HOPMMY», HE KKPUMIHA/bHA BiANOBIAANbHICTbY, @
«pecouianizauia» Towo. Ha iXHK AYMKY, CaHKLiA € MipOto COLLiaAbHOrO 3a-
XUCTY | MOBMHHA BM3HAYaTUCA Y KOXHOMY KOHKPETHOMY BMMAZKY CyAJeto,
a He O/1A YCiX CXOXWX BMMAAKIB 3aKOHOM; lepKaBa He MaE npaBa KapaTu
3/104MHLA, BOHA NOBMHHA MOrO «COLLianisyBaTn», iHLMMMW CNOBAMM — yCy-
HYTW MOro «aHTMCOLANbHICTb» 33 AOMNOMOrOK MPEBEHTMBHUX, BUXOBHMX
ab0o nikyBaNbHUX 3aX0/iB.

BinblW CTPUMaHMUMKM € NPUXMAbHUKM MapKa AHcend. Cam BiH He 3ane-
peyye HeobXxiaHOCTI NoKapaHHA, ane 6a4ynTb Y HbOMY AMLIe Taki Uini, AK
BUNpPaBNAEHHA i pecolianizauia 3n04mHuA. [Tpouec pecouianisaLii po3rna-
[AETLCA AK NPOLEC NOBEPHEHHA 0COOM, AKA BUMHMAA 310YMH, B CyCninb-
CTBO «HOPMabHUX» t0AeN. 3 LLIEO METOI CyAadA, Ha AYMKY dpaHLLy3bKMX
NPUXMIBHWUKIB HOBOTO COLLIa/IbHOrO 3aXMUCTY, MOBMHEH BYTU HafiNeHNN Be-
NIMKMM 0bcArom npae 3 iHAMBIAyani3aLjii KpUMiHaNbHO-NMPABOBMUX 3aX0AiB,
30Kpema y OiK iXxHbOro Nom’sKLIEeHHA, oAep»KaTn NPaBO KoperyesaTu Mnpo-
Lec pecoujianizaujii 3104MHUA Nia Yac BiAbyBaHHA HMM MOKapaHHSA, a Ta-
KO MPaBO Ha 3aCTOCYBaHHA BCINAKMX 3acobiB iHAMBIAYyani3aLji, TakMx, AK
YMOBHO-Z0CTPOKOBE 3Bi/IbHEHHA, 3MiHa pexnmMy yB'A3HEeHHA Towo. Cyaan
MOBMHEH YBAXXHO BMBYMTK 0CODY 3104MHLUA, CKNACTU HA HbOrO A0CbE, Xa-
PAKTEPUCTUKY Pi3UYHOTrO i MCUXIYHOro CTaHy TowW.

AKWO «KNACUYHA» | KHEOKNAACMYHa» WKOAM BiAAaBaAn NPiOPUTET NOKa-
PaHHIO, @ CoLioNorM i aHTPONOAOMM — 3axoaam He3nekn, To Teopia HOBO-
O COUjasbHOrO 3aXMCTy 3alHANA MPOMIKHY NO3ULi0: «3axoam Be3nekn»
MatoTb iCHYBaTW NOpPAA 3 NOKapaHHAM. M. AHCenb HaroNoWyeE, Lo B Mai-
OyTHbOMY KpMMiHa/bHA BiANOBIAANbHICTb NOBUHHA BYyAyBaTUCA HA MPUH-
UMNax HWUHIWHBOT tOBEHANbHOI OCTULT, Ae BCe NIANOPAAKOBAHO LIiNAM
«COLia/IbHOTO NEePEBMXOBAHHAY.
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[pOTN OCHOBHKX MONOXEHb TEOPIi HOBOTO COL,ia/IbHOrO 3aXUCTy BUCTYMa-
t0Tb NPEACTABHMKM Cy4acHOi GpaHLly3bKOi HEOKNACUYHOI WKoau (M. JleBac-
cep, P. Mepnb, M .-K. Coite, M .-/1. Paccart Ta iHLWi), fiKi O0BOAATb, L0 Ha MNPaKTW-
Lji couja/ibHe NepeBMXoBaHHA He 34aTHe NePEeLLIKOANTN 3HAYHOMY 3POCTaHHIO
3/I04MHHOCTI, B TOMY UYMC/Ii OPraHi3oBaHOI i peunamBHOI, 30Kpema TOMY, LLO
ocoba He Mmoke ByTu pecoLlianizoBaHa NPMMycoBo, 6e3 ii 6arkaHHs.

1.2.1.6. UikaBo, wo Hosuit KK ®paHuii (1992 p.) € pesyanstaTom KOMNPO-
MICY MiX MPUXMJIBHUKAMM HOBOIO COLLIa/IbHOrO 3aXMUCTY | HEOKaCMKamMu.

KK ®paHuii, 3 00H020 BOKY, WUPOKO CNUPAEMbCA HA NOHAMMA U iHCmumymu,
8upobsieHi KAAcuYHUM HANPAMOM (4e cmocyembca KAacu@ikayii KpUMiHAAbHUX
npasonopyweHs, NUMaHb 8UHU, HEOCYOHOCMI, GKUECOpHOI npupodu cnigy4acmi,
3amMaxy, ICHyBAHHA 8 cucmemi NOKAapaHb Makxux eudis, AK 0osiyHe no3basneHHsA
801 i 6aeamominsbloHHI wmpadu). 3 iHwoeo boky, ueli KK epaxysas i nponosuuyii
NpUXUNbHUKIB HOBO20 COUIaNbHO20 3axucmy, ocobauso wodo ocobucmocmi 8UH-
Hoeo. Lle pi3Hi 8UOU 8i0CMPOYOK BUKOHAHHSA | NPU3HAYEHHA NOKAPAHHS, PEXUM
Haniegosi, MoxaUBICMb cnaamu wmpagy 8 pO3CMPOYKy, 0038in 3aauwamu ne-
HimeHuyiapHy ycmaHosy 0414 BUKOHAHHA nesHux 0608’A3Kie abo niKy8aHHA, ymos-
HO-00CMpoKo8e 38if1bHEHHA HABIMb 015 3aCy0xeHuUx 00 008i4H020 N036as1eHHA
80711 MOW|0; NPU NPU3HAYEHHI NOKAPAHHA cy00a hakmuyHo 38’A3aHul nuwe Gozo
8epPXHbOI Mexceto. TaKumM YUHOM, ppaHuy3bkull 3aKkoHodaseub cnpobysas 8paxy-
eamu yce, wo, Ha (oeo OYyMKY, € KpAQUUM | NpO2PECUBHUM fK Y KAACUYHOMY (He-
OK/AACUYHOMY), MaK i 8 couionoziyHomy (y meopii Hoso2o couiasnbHo20 3axucmy)
HanpAMax KpUMIiHAA6HO20 NPasa.

B pO3BUTKY HOBITHLOrO KPUMiHa/NbHOrO 3aKoHoAaBCTBa YKpaiHu byB
NnLWe oAMH BMNAAoK, Koan nonoxkeHHA KK 2001 p. 3miHIOBanMCb B KOHTEK-
CTi AOKTPUHM HOBOTIO COLLia/IbHOrO 3aXMCTy: Lie NPUIMHATTA Yy TpasHi 2008 p.
3aKOHY WOAO0 ryMaHi3auii KpMmiHabHOT BiANOBIAaAbHOCTI. [loHaA, CTO iH-
LIMX 3aKOHIB, AKMMM BHOCUIUCH 3MiHM A0 Uboro KK, byan cnpamoBaHi Ha
NOCKIEHHA Bi4NOBIAANBHOCTI Ta KPMMIHANI3aL,it0 HOBUX AiAHb.

3arasom cyyacHe KpMmiHasabHe 3aKOHOAABCTBO He MOXKe ByTu nobyao-
BaHe Ha iaeax AKkoi-Hebyab OAHIEI i3 3rafyBaHMX BULLE WKIA KpUMiIHaAb-
Horo npasa. BoHO npupeyeHe Ha Te, Wob cnHTe3yBaTn B cObi HaMKpalLli
iAel KNAaCUYHOTIO | COLIONIOTIYHOrO HanNpPAMIB 3 ypaxyBaHHAM iX Cy4aCHMX
MoamnbikaL,in.

KnacuyHWIM Hanpsam y Cy4acHOMY KPUMMiHaAbHOMY MpaBi, y T.4. B YKpaiHi,
BMKOHYE i B Nofanbliomy byae BMKOHYBaTU dyHAAMEHTaNAbHY OYHKLiO —
OOKW MOACTBO He CTBOPUTb HOBI ONTMMA/bHI CUCTEMMW BMNAMBY Ha 3/10-
YMHHICTb. AZXKe Lie A03BOJIAE YTPMMYBATU 3/IOHYUHHICTb Y NMEBHUX PaMKax.
Pasom 3 TMM NPOrHO3YyEeTbCA: NMoKapaHHA Byae Bce Oinblie rpyHTyBaTUCA
Ha nNpuHUMNI iHAMBIAyani3auii i BpaxoByBaTM PO3pobHAEHi KAiHIUMCTamm
MEeTOAM MPOrHO3YBaHHA iHAMBIAYaNbHOI AeNiHKBEHTHOI NoBeAiHKK; byae
PO3BMBATMCA CMCTEMA MOKapaHb, He MoB'A3aHMX 3 No3baBAeHHAM BONi;
30iNblWYBAaTMMYTbCA CTPOKK i305LIT Halbinblw Hebe3neyHmx 37104MHLB;
NPV UbOMY CTaHyTb Bifbll 'YMaHHUMMW MeTOAM No36aBfeHHA BOAI (B'A3HK-
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L MepeTBOPATLCA 3 «MeKNa Ha 3eMAI» Y CBOEPIAHI MPUTYAKM 3 HOPMaIbHU-
MU NOBYTOBMMM YMOBaMM); MPUMYCOBI 3ax04M KPMMiHa/IbHO-NPaBOBOro
BM/IMBY NOCTYNOBO BUTICHATUMYTbCA 320X04YBaIbHUMM 3aX0A4aMMU.

1.2.1.7. O4eBMAHO, LLO KPUMiHa/IbHE MPaBo, 3 METOK AOCATHEHHA Hal-
BMLLOT epeKTUBHOCTI 1Oro HOPM, MOBMHHO BPAxXOBYBaATW YCi HaMKpaLLi Ao-
CATHEHHS EBPONENCbKOI i CBITOBOT KPMMiHANbHO-MPaBOBOT AYMKM. [AnA upbo-
O Ba*K/IMBO 3/iMCHIOBATN KOMNAPATMBICTCbKI (MOPIBHANBHI) AOCAIAKEHHSA.

3HayHull iHMepec 00 iHO3eMHO20 KPUMIHA/bHO20 NPasa NPOABUBCA Wie 8
XIX cmonimmi. B 1852 p. 8 Imarnii 6ysno sudaHo yHOameHmaneHy mpumomHy
npauto Jlyioxci aynnema «[TosHuli Kypc NopieHANbHO20 KPUMIHAIbHO20 30KOHO-
dascmaa», 8 AKOMY a8MOp 30 MeMamu4HUM NPUHYUNOM nposie aHani3 ¢paH-
Uy3bK020, a8cmpilicbko2o, N'eMOHMCbKO20, MOCKAHCbKOR20 I cuyinilicbkoeo Kpu-
MiHan6Ho20 3aKoHodascmeaa. B 1894 i 1899 pp. 8 HimewyyuHi 3a pedakyiero Jlicma
i KpyseHa suliwino 0somomHe sudaHHA «CyyacHe KpUMIiHA6He 3aKOHO0a8CmMao
Y NOPIBHANBHOMY BUKAAOeHHi». B 1955 p. y ®PH noyanace nybnaikauia 6azamo-
MOMHO020 8UOAHHA, UJO MICMUsI0 HAPUCU KPUMIHAAbHO20 Npaga 0eAaKux 0epias,
a 8 1957 p. 8B0HO YacmKoBO nepeknadanocs i 8u0as8as10CL POCiliCbKO MO80I0 8
«M30amesiecmee UHOCMPAHHOU iUMepamypsi»”.

Y ®paHyii 0soma sudarHHamu e 1995 i 2002 pp. suliwna o6’emHa moHoz2pagis
paHuy3bKo2o neHanicma MaHa padena «[lopieHANbHE KPUMIHAbHE NPABOo».
Y Hill docnioweHe 3axkoHooascmeo PpaHuii, HimewyyuHu, Imanii, Anenii, CLUA, Ka-
Haou, seliyapii.

B imnepamopcekili Pocii y XVIII-XIX i Ha noyamKy XX cmonime KpumiHaneHe 3a-
KoHodascmao Oepxcas €sponu senbmu Yacmo bysn0 npedmemom 3auikasneHocmi
Haykosuyie-KpumiHanicmis. ¥ 38’A3Ky 3 yum eudaeasucs nepeknaou K 8ionoeio-
HUX gKmMie maKo2o 3aKoH00a8CM8a, MaK i npaub egponelicbKux KpumiHanicmis, a
MaKoMt cneyianbHi 00CNIOHEHHA 8iIMYU3HAHUX KpumiHanicmie. Ocobauso mpeba
8i03Hayumu sudaHy 6 Kuesi y 1862 p. npauto Kuiscbkoz2o npogecopa C.M. bozo-
poOcbKo20 «O4YepK ucmopuu y20108H020 3aKoHoOamenscmaa 8 Espone ¢ Ha4yana
XVIII seka».

YKpaiHa mana Henoz2aHy mpaduyito NopieHANBHO-NPABOBUX 00CNIOHeHs i 0ana
ceimy makux sudamHux Komnapamusicmis, Ak M.M. Kosanescokul, B.M. Ko-
peubkul ma iH. Xapkiecekul komnapamugicm M.O. MakcumelKo we HanpukiHui
XIX cmonimmsa 8i03HAYUB, W0 CXOXICMb NPABOBUX CUCMEM Pi3HUX 0epias 8UHU-
KQE Yepes CnifibHiCMb ix NOXOOWEHHSA, 3aN03UYEeHHS, AKI 8i06Y8aIOMbCA MiXt HUMU,
ma ideHmu4yHicms ymos dumms i nompeb HaceneHHA. O.@. Kicmsakiscokul npu-
€8AMUB 3HAYHY YacMUuHy 8UOaHo20 y Kueasi niOpy4YHUKA 3 KpUMIHA/Ab6HO20 Nnpasa
p0327140Y yCix iCHYO4YUX Ha Mol Yac y c8imi KpUMIHA/16HO-NPABOBUX Meopil.

Y 1991-2006 pp. 8 YkpaiHi KpuMiHasbHe 3a0KOHOO0A8CMaeo iHWUxX 0epxas 00-
cnioxcysanoce HedocmamHeo. MoxHa 32a0amu Auwe oKpemi npayi, 8 AKUX 32a-
0yB8asuUCL OKpemMi nosnoxeHHa makoz2o 3axkoHooascmea (PIO. pesyosa, H.O. [y-
moposa, 0.0. [lydopos, C.0. 3aeopodHtok-fonusnka, A.I. /luzoey6, B.M. Mamuyp,
B.A. Mucnusul, B.l. Ocadyud, M.1. CeucmyneHko, A.M. Conosliosa, C.C. AueHKo),

6bl.
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i KinbKa npauys, cneyiassHo NpUCBAYEHUX aHani3y (1020 OKpemux iHcmumymis
(/1.0. Ymesa, I.B. KpacHuuekud, [.1. Kpynko), a makox npays, 8 AKUX KPUMIHAIbHI
3AKOHU 3apybincHUX 0epias 8UKOpUCMOBYB8AIUCH AK NPU3MA, KPi3b AKY po32eaa0a-
AUCA Mi YU iHWi npobsemu KpumMiHanb6Ho20 3aKkoHodaecmea YkpaiHu (FO.B. baysiiH,
A.M. boliko, I.l. #aposceka, O.M. Jlemewko, H.B. Macnak, O.B. HadeH, P.C. Op-
noscekull, H0.A. lNoHomapeHKo, T.M. lpuxodeko, B.B. Ckubuusbkud, IO. Ycamud,
C.M. lIkona ma iH.).

AK nosumueHi Ha0baHHA pocilicbkoi Hayku nicad 2000 p. ocobnuso cnid 8io-
3HaAYUMU 8UNYCK CaHKM-nemepbyp3sbkum gudasHuymeom «tOpuduyeckul ueHmp
Mpecc» noHad mpuduamu KK pisHux Oepxcas ceimy, a makox« suxio cneuiasb-
HUX Npauyb 3 NOPIiBHANbHO20 KPUMIHAbHO20 Npasa i NOpIieHAMbHOI KpUMiHOM02iT
(O.M. lsaHog i A.T. KopyaeiH, O.0. ManuHoscekud, I./l. KozoykuH, A.E. *KaniHcekud,
B.M. flodoHos, O.C. KaniHyc i C.I1. llepba, C.M. IHwakos ma iH.). 3 ix nosasoto no-
DIiBHA/IbHE KPUMIHA/IBHE NPABO (PaKMUYHO OPOPMUSIOCL AK COMOCMIlHG 2asy3b
HAYKOBUX 3HAHb i AK HABYA/IbHA OUCYUNIHA.

B YkpaiHi 8 20052007 pp. bysau sudaHi MoHo2pagii, npucea4yeHi NopieHA6HOMY
KpUMIiHanbHoMy npasy esponelicekux depxcas (M.l. XaspoHtok) i CLUA (A.B. Cas-
YeHKo). 3z00o0m 3’A8UM0C Bazamo Hosux ducepmauili ma iHWUX Npayb 3 nopie-
HAMbHO20 KpuMiHaneHo20 npasa (T.B. Caxapyk, B.M. LlinanayeHko, .M. lopbayo-
sa, A.B. Mamesitiyk, B.B. CineHko, I.I. Cmpokosa, O.®. [laceka, /1.0. Ky3Heuyosa,
tO./1. lLlynsak, FO.I. Cmaposolimosa ma iH.).

Cepepn, 3aBLaHb, AKi CTOATb CbOrOAHI Nepes, YKpaiHCbKMMM KOMMapaTu-
BiCTamM, BUAINAIOTb: BM3HAYEHHA MICLLA YKPAiHCbKOI NPaBOBOI CUCTEMM Ha
NpaBOBilt KapTi CBITY, XapaKkTepy Ta MeTu il TpaHchopmalli, Lo NoB’s3aHo,
Hacamnepes, 3 NepeoCMWUCAEHHAM XapaKTepy COLuianiCTUYHOro MNpaBa,
MOro cniBBiAHOWEHHA 3 POMaHO-TEPMaHCbKOI MPaBOBOID CiIM'EKD; METO-
[oNoriyHe oBrpyHTYBaHHA TpaHcnAaHTalil B YKpaiHCbKe 3aKOHOAaBCTBO
npuHUMnie npasa €C; NopiBHANbHE AOCAIAKEHHA YKPATHCBKOTO 3aKOHO-
[aBCTBA Ha NpeAMET MOro HecynepeyHoCTi aKTaM iHLWINX MiXKHAPOAHMX Op-
raHisaLjiit, 4neHom aKkmx € abo 36upaeTbea cTaTvt YkpaiHa. Maetbea npo PE,
COT, OBCE, HATO Ta iH.

1.2.2. CyyacHa KpMMiHa/NbHO-NPaBOBa NOAITUKA

1.2.2.1. He Tpeba npoBoAnUTM crneuianbHUX AOCAIAKEHb A8 TOro, Lob
3P0O3YMITU: 3/TOYMHHICTb CTPIMKO 3MIHIOETLCA MiZ BMNJMBOM 3MiH Y CyCMi/ib-
cTBax. BianosiaHO Mae MOAEPHI3YyBaATUCA | KDUMIHA/IbHO-MPABOBA MNOJITUKA.

AKwo mucayy pokie momy po36iliHUKu Hanadaau Ha eKinax i Yu KapasaHu 3 mo-
8apaMu, a CMo POKi8 MoMy 8UOGAMHOK IHHOBAUIED CMAsU HaNAOU Ha Noi30u 3 Me-
moto no2pabyB8aHHA KinlbKOX COMeHb NAcaxcupis, Mo 8 HaW 4ac, HaANPUKAAo, 8 pe-
3ynbmami xakepcokoi amaku Ha Sony Play Station, ska mana micye 8 2011 p., 6yno
noepabosaHo noHad 100 maH ntodeli 00HOYACHO, a 3a2a/bHI 8MPAMU CMAHOBUAU
noHad S3 mapd. Bidomull amepurkaHceKull KpumiHonoa Mapk [yOmeH 3a3Havae: He
byn0 we makxoi onepauiliHoi cucmemu Yu mexHosozii, AKy 6 He 31amManu xakepu.
Lle mpusoxcume, 60 i came 0OCbKE Miso NOCMyno8o nepemesoprOEMbCA 8 iHpop-
mayiliHy mexHosnozito. Hanpuknao, uwopoky mucadi Cryxo8ux anapamis, iHCyiHoO-
BUX Hacocis, enekmpokrapdiocmumynamopie i 0e@ibpunsmopie 8 UBMMbCA
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M00am (minsku 8 CLUIA y noHad 60 muc. nodeli € enekmpoKkapoiocmumynamop,
3’e0HaHuUl 3 IHMepHemom, a depibpunamopu 00380170Mb AIKAPAM HA 8I0CMaHi
damu po3ps0 ceputo nayieHma y pasi HeobxioHocmi). Hagime [IHK 0ns xakepie —
Auwe 00Ha i3 onepauiliHux cucmem, AKi 04iKytome c8020 3/10My’.

KpuminaneHo-npasosa nosimuka — Le Hanpam AiaabHOCTI cneuianb-
HO YNOBHOBA)KEHWUX AEepPKaBHUX OPraHiB, AKMIA CTOCYETbCA OXOPOHW NpaB
i ceoboa, MOANHM Ta rPOMAZAHMHA, CYCMiNbCTBA i AEPrKaBM Bia cycninbHO
Hebe3neyHnx NocAraHb LW/AAXOM 3aCTOCYBAaHHA MOKaPaHHA Ta iHLLIMX 3ax0-
[iB KPMMiHa/IbHO-NPABOBOTO XapaKTepy A0 0Cib, AKi BUMHUAM TaKi nocaraH-
HA, @ TAKOXK W/IAXOM 3anobiraHHs 3a3HaYeHMM NOCATaHHAM 33 ZLONMOMOTOH
NpPaBOBOro BUXOBaHHSA i 3ax0/iB NpodinakTUKM iHAMBIAyanbHOrO Ta creLi-
A/IbHO-KPMMIHOIOTYHOIO XapaKTepy.

KpnMiHanbHO-NpaBoBa MOITMKA AEPMKaBWU 34IMCHIOETHCA BUK/IOYHO
nepKRaBHUMM opraHamu. Mpu ubomy BP dopmye KpUMiHaNbHO-NPaBOBY
nonituky, KC BU3Ha4Ya€e KOHCTUTYLIMHICTb KPMMiHaIbHUX 3aKOHIB Ta po3’Ac-
HIOE iX 3MICT, a BiANOBIAHI YPALOBI OpraHMn, 30Kpema opraHn 4OCYA0BOroO
PO3CAifyBaHHSA, i MPOKypPaTypa, 34iINCHIOYM 3ax0aM WOA0 NPOTUAIT Kpu-
MiHa/IbHUM MpaBonopyLIeHHAM (Jani — K.np.)™, a TakoK Cyau 3arajabHoi
HOPUCAMKLLIT, 34IMCHIONYN NPABOCYAAs, 3aCTOCOBYHOTb KPUMiHa/IbHE 3aKo-
HOAaBCTBO.

OCHOBHMMM HanpAMamMM Cy4acHOI KPMMIiHA/NbHO-NPABOBOI MONITUKMK
MatoTb ByTH:

1) cBoevacHa i npaBuabHaA KpUMiHanisalis (neHanisauisa) cycnifibHO He-
Be3neyHux AiaHb;

2) nekpumiHanisauia (geneHanisauia) AiaHo;

3) obrpyHTOBaHa AMdepeHLiaLia KpMMiHaNbHOI BianoBiaanbHOCTI Ta no-
KapaHH4;

4) 3abe3neyeHHa MiKHapoAHOro CniBpobiTHMLUTBA y chepi NpoTUAii 3710-
YUHAM.

HeobxiaHo, Wob KpumiHabHO-NPaBoOBa MNOITMKA A03BOIM/IA Hacamne-
pep 3abe3neunTt be3neky YKpaiHuM Bif, TpaHCHALiOHa/IbHOT OpraHi3oBaHoi
3/I04MHHOCTI, AAKa NO CyTi € M0HaNi30BaHO HeNerabHOK eKOHOMIKOLO (3a
LEeAKMMM OLLiHKamMK, Ti LLopiYHMI 060POT CTaHOBUTL 6aM3bKO 1,5 BiACOTKa
cBiTOBOrO BBI1), NOCTIMHO MIHAMBOLO rany33to, AKa aAanTyeTbCA A0 PUHKIB
i MOPOAXKYE HOBI BMAM 3/0YMHHOCTI, BUXOAMTb 3a KY/bTYPHI, COLia/ibHiI,
MOBHI 1 reorpadiyHi pamKku. Xoya TpaHCHaUjioOHaNbHa OpraHisoBaHa 3/10-
YMHHICTb — rnobanbHa 3arpo3a, ii AecTabiniaytounin BNAMB BiAYYBAETLCA i HA
PiBHI AEePXKaBK, | HA MiCLLEBOMY PiBHI.

TyamaH M. Kakoit moskeT 6bITb NpectynHocTb B Byaywem // http://www.ted.com/talks/lang/ru/marc_
goodman_a_vision_of_crimes_in_the_future.html
" OckinbkM y KMK BXKUTO TEPMiIH «KpUMiHA/NbHE NPABOMOPYLIEHHA» AIK y3ara/ibHIOUMIA A5 3/104MHIB i
KPUMiHANbHUX NPOCTYMKIB, MW BXKMBAEMO MOro TyT i Aani.
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3a daHumu UNODC (YnpasniHHa OOH 3 HapKomukie i 3/104UHHOCMI) Cy4acHUMU
npoA8amMuU MPAHCHAYIOHA1bHOI 0p2aHI308AHOI 3TI0YUHHOCMI €:

— He3aKoHHull 0bi2 Hapkomukig (o6csae puHKy — 671u3bKo 5320 Mapd);

— mopeiens ndemu (3a 0aHumu MOTI, Kinbkicme Xcepme mopaiesi 1odbmu 8
by0b-aKul MomeHm Yyacy cmaHosume 2,4 mMaH, a npubymok gi0 uiei disnbHocmi —
6/1u3bK0 S32 Mapd). B Esponi mopeiena »iHkamu U dimbmu 3 Memor cekcyars-
HoI ekcnayamauii npuHocume WopoKy S3 mapd U y 6yde-akuli MOMeHm 0XoNnae
140 muc. 3epms; WOPOKy HoBUMU Xepmaamu cmarome 70 muc. noded);

— He3aKOHHe 88e3eHHSA MigpaHmie (Hanpuknad, 8 2008 p. npubymok auue 8id
He3aKOHH020 88€3eHHSA y Egpony 55 muc. mizpaHmie 3 Agpuru bye 5150 maH, a e
2009 p. — 3 MAH MigpaHmie 3 JTamuHcbKoi Amepuku 8 [lisHiuHy AMepury — 61U3bKO
56,6 Mmapd);

— HE3aKOHHA mopaiesa 802HenanbHo 36poeto (ueli 6izHec NpUHOCUMb UOPOKY
8i0 S170 0o 320 mMaH i 8 pesysibmami 36poa nompansse 00 6aHO | He3aKOHHUX
36poliHUX hOPMYBAHSD);

— He3aKoHHUU 0bie npupodHUX pecypcis, 30Kkpema KoHmpabaHoa aamasis, depe-
BUHU, pPiOKiCHUX Memarnis;

— He3aKOHHAG Mopeiena OUKUMU M8APUHAMU | pPOCAUHAMU, U0 cmasums nio 3a-
2po3y icHy8aHHA 0esKux 8udie (3a daHuMu MixHapoOHO20 hOHOY OXOPOHU NPUPO-
0U, WOPOKY He3aKOHHO npodaemscs noHad 100 MaH moHH pubu, 1,5 maH #usux
nmaxis i 440 000 MOHH /IKAPCbKUX POC/AUH);

— mopeienda nidpobaeHuMuU nikamu;

— Kibep3a104UHHICMb (00HUM i3 Halibinbw 8u2iOHUX 0717 3104YUHUI8 HaNpAMIe iei
0ifi/IbHOCMI € BUKPAOAHHS NEPCOHAbHUX OAHUX, WO NPUHOCUMb WOPOKY 51 Mapd
nepesaxtHo 8HACO0K 00epxaHHA docmyny 00 BAHKIBCLKUX PAXYHKIE)'".

1.2.2.2. YHidikauin (abo TepmiHoNOri€0 3axiAHOT AOKTPUHMU — FrAPMOHi3a-
LS, 36/IMKEeHHA) KpMMiHAbHOMO 3aKOHOAABCTBA, Hacammnepes eBponen-
CbKUX Aep:KaB, 40 AKUX BiAHOCUTLCA YKpaiHa, € 06’eKTMBHO HeobxiaHOo
ANA niaBuueHHa edeKTUBHOCTI 6opoTbbM 3 K.Np. B ymoBax rnobanisalii.
TapmoHi3ayia 3aranbHOEBPONENCHKOrO KPUMIiHa/IbHOTO 3aKOHO/aBCTBa,
TOOTO NpuMBEAEHHS MOro Yy BiAMOBIAHICTE A0 EBPOMENCHKUX CTAHAAPTIB
Ha NiACTaBi NOJIOXEHb CTBOPEHOro y Mmexax PE Ta EC KpMMiHaNbLHOIO 3a-
KOHOZaBCTBA, € OO’EKTMBHO HEODXiAHOW ANA MiABULIEHHA ePeKTUBHOCTI
60pOTbOM 3 MiNKHAPOAHMMM 3104MHAMM Ta 3/I04MHAMM MiKHAPOAHOTO Xa-
paKTepy Ha EBPA3iMCbKOMY KOHTUHEHTI.

lMposisom uiei eapmoHizauii cmano me, wo y 1990-2013 pp. binswe dsaduyamu
makux depxas NpuliHAAU HOBI KOOUMIKOBAHI GKMU KPUMIiHA/6HO20 30KOHOOA8-
cmea, AKi cmasnu 6a2amo y YoMy CXOXUMU Mix¢ cob0oto. Y Ui cami poKu po3no4ascs
npouec 8xo0xeHHA YKkpaiHu 6 eaponeticbkuli npasosuli npocmip, Habazamo binsw
AKMUBHUMU CMaAsuU MiXHapOoOHi 368’A3KuU y Mexcax €sponu, y m.4. 8 iHcmumyuidHid
ma Haykosili cpepax. ¥ 1995 p. YkpaiHa npuedHanacs 0o Cmamymy Padu €spo-
nu, neped yum, y 1994 p., napaameHm pamuaikysas Yeody npo [TlapmHepcmeo i
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CnigpobimHuumeo mixc €sponelicekumu Cnismosapucmeamu G YkpaiHoro (YT1C),
a 8 2004 p. yxsanue 302a16HO0ePHABHY npo2pamy adanmauii 3aKkoHodascmea
YKkpaiHu 0o 3akoHoOascmea EC. B 2014 p. yknadeHo Y200y npo acoyiayito Mixc
YkpaiHoto ma €C, aka mae 3amiHumu YTIC i 3acgidyumu npouyec 2omysaHHs YKpa-
iHU 0o ecmyny 8 EC.

lApMOHi3aLlifs KpMMiHabHOrO 3aKOHO/AABCTBA EBPOMEMCHKUX AeprKaB
nepenbayae 36AMKEHHSA 33a3HAYEHOTO 3aKOHOAABCTBA, YCYHEHHs abo
3MEHLIEHHA BIAMIHHOCTEM Yy HbOMY, AKi 3aBakatoTb NPOTUAIT K.Np., Ha-
camnepen, 3/04MHAM MiKHaApPOAHOro (TPaHCKOPAOHHOIO) XapaKTepy.
BupiweHHa npobnem rapmoHisalii 3aKoHOAaBCTBa AK pa3 i A0CAraeTbCA
LWNAXOM BUABAEHHA Ta HACTYMHOrO YCyHEHHA OCHOBHMX CynepeyYHOoCTen i
BiAMIHHOCTEN, a TaKOX POPMYBAHHA NEBHUX MiHIMa/IbHUX 3ara/ibHUX BU-
MOT | CTaHZapTiB. [1py LbOMY CANif, BPaxOBYBaTU ABa MOMEHTU, BUABJIEHI
KOMnapaTuBiCTamu:

1) A0 rapmoHi3aLji, NPOABOM SKOI € 3aN03MYEHHA | B3AEMOBMAMB, a pe-
3yNbTaTOM DyAe YCyHEHHA BiAMIHHOCTEN B HALiOHaIbHUX NMPAaBOBMX CUCTe-
Max Ha OCHOBI 3ara/lbHOBM3HaHMUX NPUHLUMMIB NpaBa, NparHyTb Hacammne-
pej ranysi 3akoHo4aBCTBa, NOB’A3aHi 3i cTaHOM NpaBs i cB0HOA NOANHMN — Lie
0ByMOBAEHO MOAITUYHUMM, COLANIbHUMM Ta EKOHOMIYHUMM NPUYMHAMMN.
KpvmiHanbHe 3aKOHOAABCTBO € TaKOO rasy33to.

€EspoiHmeepayiliHum npaz2HeHHAM YKpaiHu 8idnosioae me, wio 6 ii KK deski ckna-
0u 3/7104UHIB 8CMAHOB/eHO Ha hidcmasi nosoxceHs akmie €EC i PE. Lle 3104uUHU,
nepedbayeHi cm.cm. 127, 209, 209-1, 232-1, 321-1, 323, 361-363-1, 364-369 KK;

2) oKpemi NONOMKEHHS 3aKOHOAABCTBA HE MOXKYTb BYTM rapmMoHi30BaHi,
3BarKatoum Ha cneumdiky *KUTTA HaCeNEHHA PISHUX KPaTH, NeBHI HaLLiOHaNb-
Hi 0COB/IMBOCTI, @ TOMY AK BCECBITHA MOBHA rapMOHi3aLia 3aKOHOAABCTBa,
TaK i rapMOHi3aLiis 3aKOHOA4ABCTBA Xo4a 6 KifibKOX Aepkas 6e3 ix noniTny-
Hoi yHidikauii — midp. Ane uein mid Habys peanbHOCTI Ha TepuTopii EC, ae
CKNanocs yHipikoBaHe NpaBo, AKOTO Le He 3Ha/a BCA [eprKaBHO-MPaBoBa
icTopis.

CyTTeBUM (AKTOPOM YAOCKOHANEHHA KPUMiIHAZbHOMO 3aKOHOAABCTBA
mMorna 6 6yTu rapmoHi3aLis Moro 3 KpMmiHanbHMM 3akoHoaascTBom EC.
Ocobnnsy yBary y LibOMy KOHTEKCTi Tpeba 3BEpHYTU Ha PaMKOBI pilleHHS,
avpeKktTmen Paam €EC Ta AeAKi iHWi AOKYMEHTH, AKI BU3HAYatoTb NONITUKY EC
y chepi 6opoTbbHU i3 310UMHHICTIO | MPU LIbOMY CTAaHOBASATL CODOKD YaCTUHY
HalLiOHaNbHOro NpaBa Aep:kas — YneHis EC, MatoTb NpAMy fito 1 060B’A3-
KOBIi 417 BUKOHAHHA, Y T.4. B AiA/IbHOCTI HALLIOHA/IbHUX CY0BMX OPTraHiB.

BoaHo4ac Ha rapmoHi3auito KPMMIHAbHOMO 3aKOHOAABCTBA B MacCLU-
Tabax ycboro CBiTYy BNAMBAOTb MiKHapoAHi iHcTuTyuii (OECP, COT, MOMN
Tolo), Hacamnepea OOH.

B oCTaHHi CTONITTA Ha yciX UMX HanpAMax biNblWiCTb AepKaB BUMYLLIE-
Ha Byna AifaTn CNiNbHO, Y3rOAXKYHOUM HalioOHabHY KPMMiHANbHO-MPaBOBY
NOMITUKY MiXK coboto. ApKe iHaKLLe BaXKKo Byno 6 4OTPMMYBaTUCb BUMOT
Mi}KHapPOAHWX OOrOBOPIB CTOCOBHO €KCTPaAML|i (B KOHTEKCTI MpUHLMNY
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«aut dedere aut judicare» — Buaai abo cyam cam) Ta MiKHapoAHOI Aono-
MOTM Yy KPUMiHa/IbHWUX CpaBax LLLO/A0 OPraHi3oBaHOI 3104MHHOT AiANbHOCTI,
KOpYnuii, Tepopm3my TOLLO.

B 1924 p. e lMNapuxi 6yna 3ano4amkosaHa MixHapoOHa acouyiauyia KpumiHanb-
Hoeo npasa (MAKTI). B 2009 p. 8 Cmambyni npoliwios exce XVIII opeaHizosaHuli
uieto acouiayieto MircHapoOHUU KOHz2pec KpUMiHAnbHO20 npasa «KpumiHanbHe
npaso i 8UKnuKu enobanizayii». B 1938 p. 8 HimeyyuHi 3acHosaHo IHcmumym iHo-
3eMH020 Ma MiXHAPOOHO20 KPUMIHAAbHO20 npasa Makca [naHKa. Y @paHuyil 8
1973 p. MapKkom AHcenem cmgopeHo LleHmp 3 8UBYEHHA KPUMIHAAbHOI noaimu-
Kku'. Y 2009-2013 pp. 8 MekiHi 8i06yauct n’amo ckAuKaHb MixtHapodHo20 gopymy,
npuCceAYEHO20 POsi KPUMIHA/I6HO20 NPA8a 8 enoxy 2n06anizayi.

MesHi 3ycunna 0oKnadaromeca 0414 2apMOHI3ayii KDUMIHAIbHO20 NPAsa 8 Me-
HaX peeioHanbHUX coto3is. Tak, 8 pamkax lisHiYHOT padu die CKaHOUHasCbLKa pada
3 KpumiHosnoezii, cmeopeHa 8 1962 p. miHicmpamu rocmudii aHii, @iHnaHOil, Ic-
naHaii, Hopeeaii i LLiseyii 3 memoto KOopOUHAYIT KPUMIHOMO2IYHUX 00C/iOHEHb 8
0epiasax-y4acHUUAx, niccomosku pexkomeHoayill 0na llisHiYHoI padu ma ypAadis
CKAHOUHABCbKUX Oepicas 8 cgepi bopomebu 3i 3104uHHicmio. o cknady Padu
8X00AMb N0 08a A8MOPUMEMHUX KPUMIHOA02a | N0 0OHOMY npedcmasHuKky Mi-
Hicmepcmea rocmuyii 8i0 KOXHOI 0epxcasu. Pe3ysemam: ecynepey caimogil meH-
0eHYii 3poCMaHHA 3104UHHOCMI CKAHOUHABCLKUM 0epxasam 80GEMbCA ympumy-
8amu ii Ha 00HOMY pieHi abo Hagime 3MeHWy8amu NPOMA2OM OCMAHHIX 15 pokia.

Had3suyaliHe 3Ha4eHHs 0718 8U3HAYEHHA KPUMIHAI6HO-NPABOB0I NOAIMUKU Cbo-
200Hi Matome KoHzpecu 3 3anobieaHHA 3104UHHOCMI Ma NOBOOXEHHSA 3 NPABONO-
pywHuKamu. flomye ix o0HolimeHHa Komicisi, ska 0ie nid Ha4asa0mM 0CHOBHO20 KOOp-
OuHyroyoeo opaaHy OOH no 6opomsbi 3i 3n104uHHICMIO — EKoHOoMiYHOI | CoyianbHoT
Padu OOH (EKOCOP). MoyuHatroyu 3 1955 p., byno nposedeHo dsaHadusme KoH-
epecie: | (MeHesa, 1955 p.), Il (/lToHdoH, 1960 p.), Ill (Cmokreonem, 1965 p.), IV (Kio-
mo, 1970 p.), V (MeHesa, 1975 p.), VI (Kapakrac, 1980 p.), VIl (MinaH, 1985 p.),
VIll (faeaHa, 1990 p.), IX (Kaip, 1995 p.), X (BioeHs, 2000 p.), X! (aHakok, 2005 p.),
Xl (Canveadop, bpasunid, 2010 p.).

J1o nopAdKy deHHo2o Xl KoHepecy, 0cHOBHOK memMoro AK020 bynu «KomnsieKcHi
cmpameaii 017 8i0nosidi Ha 2n0basbHi BUKAUKU: cucmemu 3an0bieaHHSA 3/104UH-
Hocmi i KpuMiHasbHe NPasocyd0a Ma ixX po3BUMOK Y C8imi, WO 3MIHIOEMbCA», —
y8iliwau maki nyHKkmu: 0imu, mMos00b | 3/104UHHICMb; Mepopusm; 3anobieaHHSA
3/104UHHOCMI; KOHMPabaHoa MiepaHmie i mopeieans 0bMu,; BIOMUBAHHSA epo-
well; Kibep3no4yuHHicMe, Mi¥HapoOHe cniepobimHuumeo y 6opomebi 3i 3104UHHI-
CM,; HACU/16CMBO CMOCOBHO Mi2paHMie ma ixHix cimed. Takoxc y pamkax KoHape-
cy 8i06yUCs cCemiHapu, NPUCBAYEHI NUMAHHAM, 30Kpema: NPaKkmuui 3anobieaHHA
3/104UHHOCMI 8 MiCMax, 38’A3KY MiXt HE3AKOHHUM 06i20M HAPKOMUKI8 ma iHWumu
GHOPMaAMU OP2aHI308AHOI 3104UHHOCMI, cmpameeii 3 3an0bi2aHHSA NepPenoB8HEHHO
8UNPABHUX YCMAHOS.

MonibHi, ane meHWmMx MacwTabiB MiKHAPOAHI 3yCTpidi — GOpyMM, KOH-
bepeHLii, cMmnosiymmn — nocTinHo BiabyBatoTbCA B YKpaiHi abo 3a y4yacTio
YKPATHCbKMX KPMMIHONONIB B IHLWIWX AeprKaBaX.

" [opoHos B.H. CpaBHMTenbHoe yronosHoe npaso: O6uwias yactb: MoHorpadus / NMog obws. pea. C.M. Wep-
6bl. — M.: lOpanTnHdopm, 2010. - C. 4.
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3p0O3yMiNo, WO yCi Ui NUTAaHHA He 3aMWAtOTbCA | HE MOXKYTb 3aANWNTUCA
No3a yBarot EBPONENCbKMX AepKaB, AKi € aKTUBHUMM y4aCHMUAMM NpoLie-
CiB Mi*KHapOAHOro CRiBPOBITHULTBA, a pe3yabTaTn poboTh KoHrpecis paHo
YK Ni3HO OPOPMOIOTLCA Y BiZANOBIAHI MiKHAPOAHI aKTH.

1.2.2.3. 3N04YMHHICTb HE MOXHA NEePEMOrTHK 33 AONOMOrO CaMmx AnLle
KPMMIiHa/IbHO-MPaBOBMX 3aC00IB. AAKe 3/1I04YMHHICTb, 3/104MH, iHWE K.Mp.,
NOKapaHHA, iHWI KPMMIHaNbHO-NPaBOBI 3aX04M — Lie He CyTO KpMMiHanb-
HO-MPaBOBi GEHOMEHM, a 3ara/ibHOCOLja/IbHi ABMLIA, AKi NigaaraloTb A0-
CNIAXEHHIO FOPUCTAMMU-KPUMIHANICTaMM 3 YpaxyBaHHAM AOCATHEHb iHLLMX
CYCMINbHMX, @ TAKOX NPUPOAHUYMX | TOYHMX HAYK, CNiAbHO 3 BYEHUMMK-CO-
Lionoramm, EKOHOMICTaMM, MCUXONOTaMU, MeZIMKaMM, @ TaKOXK ICTOPUKamM
i dinocopamm.

MOMBOCTI KpMMIHANbHOIO NpaBa y chepi NPOoTUAIT K.Np. Ta MOro BNAnBs
Ha CTaH Cy4acHOI 3/I0MMHHOCTI He Clig nepeoLiHoBaTh. KpumiHanbHe npa-
BO — L& «XipypriYyHMi» 3acib. Y KNacM4yHoMy MOro po3ymMiHHi BOHO 3anu-
LIAETbCA «30POEO» NPOTM HaMbINbLL HEDOE3NEeYHMX 3/104MHIB, NOB A3AHMX
3 TEPOPU3MOM, iHLIMM HeBE3NeYHMM HACUAbCTBOM, TOPTIBAEKD HOAbMMU,
PiI3HMMW BMAAMM HE3AKOHHOTO 3aBOJIOAIHHA YyXKMM MalHOM, XabapHuU-
TBOM, BiAMMBAHHAM rpoLLei, Mi*KHapOAHUMM 3N104MHAMMK TOLWO. BinbLIOCTI
e XBOpOb, y TOMy YMCAi coLLiaNbHMX, MOXKHA 3anobirtn 4m BUAIKyBaTK TaKi
XBOPOOM 33 JOMOMOrO NPEBEHTUBHMX | «TepaneBTUYHMX» 3ac0biB.

AKLLO NONITMYHA BEPXIBKA AEPrKaBM HE PO3YMIE CNPaBXKHbOI POI KPUMI-
Ha/IbHOrO 3aKOHY i HaMaraeTbCA BMPIillyBaTK 33 MOro I0NOMOrOK YCi no-
NTUYHI, eKOHOMIYHI i coljianbHi NPOBIEMN, TO HACAIAKOM LIbOrO € AuLie
NiABULLEHHA PIBHA KpMMiHanisauii cycninbCtBa, 36iNblEHHA KiNbKOCTI
yB'A3HEHUX, WTy4Ha MapriHanizauis Ta iHwWi noaibHi Hacniaku. MNpuKknaaa-
MW UbOrO € AEPXKaBM 3 LOCUTb KOPCTKOK KPUMiIHAIbHO-MPaBOBOK NONITH-
KO0 i, BiAMOBIAHO, HANDINbLIOK KiNIbKICTHO OCIB, AKI yTPMMYIOTHCS B yMOBaX
nosbasneHHn Bosi, 3o0kpema CLUA, Pocis, Knutai.

Hanpuknad, ocobnusicmio KpumiHaneHoi cucmemu CLLUA € me, wo 80Ha 2ymaH-
Ha cno4amky i 6e3xcanicHa nomim. Y binewocmi wmamis 3 90-x pp. XX cmonim-
msa NPakmMuKyemosCca mak 38aHull «3aKOH mpbox yoapis» (three strikes law). Leli
mepmiH 3ano3uyeHuli 3 belicbony, de 2paseusb, wo 8i0busae, nponycmuswu mpu
yoapu, subysae i3 epu. Cucmema 0ae AOOUHI 08a WIAHCU, KApa€E lioeo HeCus1bHo,
ane AKWo 00UHA He CcXameHyrnacs, He 3MiHUMG CBOET nOBe@fHKU, mo mpemobsoco
waHcy exce He byoe.

Taka npoepecusHa WKana topbamu 3a2aHA€E ntodell y 8’a3HuY, i came 3 uiei npu-
YuHu CLUA — nepway csimi 06,0)1‘((]80 30 KinbKicmito ys’,queHux Ha dywy HacesieHHA
(Opyea — Pocisi). «3akoH mpbox yoapie» npussis 0o moao, wo 8 KanigopHii 8’asHuui
nepenosHeHi yosiyi NopiBHAHO 3i CBOEKD «NPOEKMHOK nomyxHicmio». Cumyauito
YCKAAOHIOE Me, WO KPUMiHA/6HA 8i0nosidansHicme 8 CLLIA Hacmae 3a OidHHS, AKi
8 binbwocmi iHWUX 0epmas He € KPUMIHGAbHO KapaHUMU. Lle, Hanpuknao, nepe-
npodax abo HasiMb 0apPyBAHHA NiKI8, Kyn/ieHUX 3a peyenmom, yXuseHHA 8i0 8UKO-
HaHHA 0608°A3Ki8 NPUCAHHO20, Kepy8aHHA asmomobinem y cmaHi cn’aHiHHA, no-
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pyweHHs restraining order — cydosoi 3a60poHu (Habnuxcamuca 0o nesHoi ocobu,
CNifnKy8aMUcs 3 Heto, mesegpoHy8amu, Nnepenucy8amucs, mpossaimu 8 CouianbHUX
mepexcax, 8idsidysamu nesHi 3aknadu mouwio), 6yOb-AKka noepo3sa, battery — «py-
Konpuknadcmeo» (He 0608°A3K0B0 HACUALCMEBO, O HABIMb NONAECKYBAHHS H(IHKU
no cioHuysx). Bcynepey yasneHHAM iHo3emuis, 8 CLLIA 8e16Mu MAMKUM 3/104UHOM
€ HOCIHHA 802HeNanbHOI 36poi'y 2pomMadcbKux Micusx (0038in MOXHAG ompumamu
auwe Ha ii 36epi2aHHA 3 MEMOKO 3aXUCMY C8020 HUMAA).

dakm 3acyOmeHHA 03HAYAE, WO MOOUHY 38i1b6HAOMbL 3 pobomu i nomim He
8i3bMymb Ha iHWY 2i0Hy pobomy Yepes Hedosipy 00 Hei. Omie, AMepuka mak
ynawmosaHa: mod, Xmo Nopywye npasunad, 8ce HUXYe onyCKaeEMbCA NO COUiarb-
HUX cxo0ax, @ mol, xmo sule No HUxX NiOHIMaemMsca, mum binbwe 6oimscs 8YUHU-
mu woce 3060poHeHe 3aKOHOM. YcniwHum, 6aeamum cmae mod, y Koo MiyHiwi
Hepsu U Yucmiwi OymKU”.

B okpemux aeprkaBax, Hacamnepes CKaHAMHABCbKMX, a Takox LLBeliua-
pii, ®paHLii toBeHabHa HOCTULLIA B3arani NpakTMYHO BMBeAeHa 3i chepu
KpMMiHanbHOro npasa y chepy cyTo couianbHy: yciMa HaciaAKaMM BUMHEH-
HA K.NP. AiTbMKX 3aAMatOTbCA NEPEBAXKHO NCUXONOTM, BUXOBATENI, Neaaro-
M, NiKapi i AMWwe HeE3HAYHOK MIPOO — IOPUCTU.

B iHWKX AepyaBax CTBOPEHI YMOBMW, 33 AKMX MICLA A1A 3aCTOCYBaHHA
KPMMIHa/IbHOTO 3aKOHY B3arani Male He 3a/IMLLIAETbCA.

Hanpuknad, Ha Manemi, HaceneHHA AKoi cmaHosumes 6su3bko 450 muc. ocib
(AK 8 YkpaiHi — /lyeaHcbk abo Mapiynoss), 3a KinbKa ocCmaHHix poKie He bys10 84u-
HEHO #00H020 ceplio3Ho20 3/104UHY. 3amicme npuliHAMMA 0ecamkig KoHuenuyil i
npoepam npomudii 3104uHHOCMI 8 yili depxcasi po3micmusnu minelioH 8ideokamep,
AKI «npocmpintotome» i1 24 200uHU Ha 006y, 3anpo8aduUAU [HWEe HOBIMHE mexHiy-
He, hiHaHco8se, Kadpose ma opeaHizayiliHe nosniyelicoke 3a6e3neYeHHs, a MAKO
3anposadunu 8UCOKI wmpagu 3a 6yOb-aKi NOPYWEHHSA 2pOMAOCEKO20 NOPAOKY.
L{b020, Ha Mi BUCOKO20 pieHA pesizitiHocmi ma/abo MopanbHOCMI HaceneHHA |
8i0N08IOHO, HA/1E}HO20 NPABOBO20 BUXOBAHHA, BUABUIOCE OOCMAMHIM.

Cxomca cumyauyis — pieeHb 37104UHHOCMI Ha038u4YaliHO HU3bKUU — Ha Kinpi, 8
baxpetiHi, CiHeanypi, AaHii, lcnaHdii, /llokcembypsi, Hopeeaii, Hosili 3enaHaii,
AnoHii mowjo.

1.2.2.4. KpMiHanbHO-NPaBoBa NONITMKA MOBMHHA FPYHTYBATMCA Ha NeB-
HUX MPUHLMNAX, LLO € 3anopyKoto ii ycnixy. OCHOBHMMUW APUHYUNAMU Kpu-
MiHanbHo-Npaeoeoi noaimuku (3a C.M. IHWAKOBUM) MatoTb ByTU:

1) npuHyun cucmemHocmi. BiH 03Ha4Ya€e KOMMIEKCHE BUKOPUCTaHHSA BCiX
METOZiB BM/IMBY Ha 3/TOYMHHICTb. ICTOPUYHMIA AOCBIA, NEePEeKOH/IMBO 3aCBi-
Yye, WO CTaBKa Ha OAMH 3 METOAIB (HanpuKknag, KapaabHWI) npupedyeHa
Ha HeBaady. [ie3gaTHa colianbHa cMCTeMa 3aBAaHHA PYyMHYHOYOro BNAnBY
3/I0YMHHOCTI CYTTEBO 3MEHLIYE AK DaXKaHHA NtoAeN BUYMHATU 3N0UMHU, TaK i
MOX/IMBICTb peanizauii 3/104MHHNX 3a4YMiB;

Coko10B-MuTpuy [1. CnpaseaMBOCTb NO-aMepUKaHCKU: OT HakasaHusa 4o onpasaanus // http://cripo.
info/index.php?sect_id=6&aid=145659
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2) npuHYUN po38umKy. MaeTbca Npo NOCTiViHY 3MiHY CUCTEeMU BNAMBY Ha
3/10MMHHICTb BIANOBIAHO A0 3MiH COLIaAbHOI | KPMMIHANBHOI peasnbHOCTI.
Cxema pO3BUTKY CUCTEMMW BIMAMBY Ha 3/I0YMHHICTb Taka: BMABNAEHHS daK-
TOPiB 3/104MHHOCTI — NOWYK cnocobis iX ycyHeHHs abo 6J10KyBaHHA — BU-
LUYKYBAHHS pecypcisB A5 LbOro — KOMbHiHyBaHHA HEObXiAHUX MeToAiB i 3a-
XOAiB BMNANBY, BUXOAAUYM 3 iX MAKCUMAbHOI €PEKTUBHOCTI | MiHIMaNbHOCTI
BUTPAT;

3) npuHyun y4acmi cix YneHie cycninbcmead. bes onopu Ha HaceneHHs
e B XKOAHIN AeprKaBi He BAANOCA CKOHCTPYOBATK AiEBY CUCTEMY BMNAUBY
Ha 3/TOYNHHICTb;

4) npuHuun adeksamHoeo 3abe3neyeHHA. MpaKkTUKa pyMHyBaHHA 3/10-
YMHHOCTI HE MOKe NoibHO PoHOTI MihiYHOTO BIYHOrO ABUIYHA BUHUKHYTH
3 Hivoro. BoHa NoBWHHa byTW A0CTaTHLOI Mipoto 3abe3nevueHa. MaeTbea
npo 3abesneyeHHs: igeonoriyHe, Kaapose, maTtepianbHe, iHbopmalliiHe,
HayKoBe ToLO. [MONITUKKM 3aBXAM NParHyTb 3@ HE3a40BiNIbHOMO PiBHA 3a-
be3nevyeHHa oJepKaTn BUCOKI pe3ynbTaTti, ajne ictopis nodibHux gocsr-
HeHb He 3Hae. | HaBNaKku, NpakTUKa HaraTbox Aep:KaB Nokasana, Wo nuie
afeKkBaTHe 3abe3neyeHHs, Hanpukaaa, 6opoTbbu 3 KOPYNLIE NPUHECNO
CBOI naoAun.

Hacamneped mpeba, 38u4aliHo, 8paxosysamu yci HaA8HI cmamucmuyHi 0aHi
npo cmax, OUHAMIKY ma iHWi XapakmepucmuKu 3/104UHHOCMI, @ MAKOX HAMQ-
2amucsa nocmiliHo po3wuposamu 8i0no8ioHI 3HaHHA. O4esuoHo, wjo 6e3 npul-
HAMMA CneL(/GﬂbHOZO 30KOHY npo KpUM/HG/IbHy cmamucmuky ma 8i0N0BIOHUX
nid3aKOHHUX AKMi8 MU HIKO/U He 6y0emo HasnexHo 036pOEHI npomu Cy4acHOI 3710-
YuHHocmi. Ha cbo2odHi cmamucmuyHi daHi MBC, ICA, a makox [lepxckomcmamy
YKpaiHu € Oyxe HenosHUMU i cynepeynusumu.

BaxKo, HaAnpuKaao, 3po3ymimu i NOACHUMU, YOMY KiflbKicmb 3apeecmposaHux
8 YKpaiHi 3n104uHie 3 1990 p. no 2013 p. NnpGKMUYHO HE 3MIHUAACL. Arle npu 4bomy
Yy mi cami poKu KinbKicme 8uUABAEHUX 0CI6, AKI 84UHUAU 3/104UHU, MAK CAMO AK i
Kinlbkicmb 3acyoxceHux ocib, a makox ocib, npumseHymux 00 aOMiHiCmpamugHoi
8idnosidasbHOCMI, 3MeHwWuAacs Binbw Hix yosidi'. Lie — KpumiHabHO-NPasosa
nosimuka yu ii eiocymuicme ?

5) npuHuun eymaHiamy. BiH nepeabayae NocNiOBHE 3MEHLLEHHS COL-
aNbHOro 371a Ha 3emni (36inblueHHA N6OoBI i «cycninbHOro cepusa» — 3a
I. Tapaom). Y noroHi 3a WBUAKMMKU pesyabTaTamm 3i WAAXY PyNHYBaHHSA
3/I04YMHHOCTI 1IETKO MOYKHA NePecKoUYnTH Ha LWAsAX TpaHchopmallii 3na. Hal-
npocTilwe no3byTucsa 3N10YNMHHOCTI, 3HULMBLLM BCiX Atoaen. Lia kpaliHicTb
MOKas3ye, WO PYyMHYBaHHA 3/104MHHOCTI — HE CaMOLLi/b, | He BCi 3acobu TyT
npuaaTHi. Cam npouec 60poTbbu i3 KpUMiHaNBHUM GEHOMEHOM MOKE BU-
ABUTUCA Binbll cycninbHO HEGE3NEUYHUM, HiK 3/104MHHICTb. Lie mn 6aummo
Ha NPUKIALI NPAKTUKKM KaTyBaHb, MOWWPEHOI i B YKpaTHi.

http://www.ukrstat.gov.ua/
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3 iHWoro 60Ky, HaaMipHa ryMmaHisaLia NpakTUKK BNAMBY Ha 3/I04MHHICTb
3arPOXKYE KPU30K0 N'YMaHHOCTI. AeTbca Npo Te, WO BMAMB Ha 3M104UHHICTb
MOBWMHEH HOCUTU CTabiNbHWI | NOCTYNaNbHUIA XapaKTep. AKWO BYACHO He
YXBa/It0OBATK NOCNAIA0BHMX (Y T.4. *KOPCTKMX) 3aX0AiB, TO CYCMibCTBO NOCTY-
noBe CrnoB3e B KPMMiHaAbHY KpU3y — i TOAi HAZAXOPCTKMIA pPenpecuBHUiM
MeTOoZ, MOYMHAE BUAABATUCA YCIM EANHNM 3ac0bOM pATyBaHHA. OTKe, 3He-
Bara A0 nNpobsem 3104MHHOCTI HEMWHYYE CTaBMTb CyCcMiNbCTBO Nepes, He-
00OXiAHICTIO 3aCTOCYBaHHA HaA3BMYAMHMX 3aX0AiB.

1.2.3. Pedopmu KpmiHanbHOro npasa

1.2.3.1. Bigomo, wo nonoxkeHHa KK pisHUX AeprkaB LWOopPIYHO 3a3HatoTb
3MiH. TaK, ctaHoM Ha 1 amnHAa 2014 p. go KK 2001 p. yxe noHaa 125 pasis
BHOCMAMCA 3MiHW. [pK LLIbOMY HEOZAHOPA30BO BOHWM OYNM BHECEHI NMOHa,
00 100 cTtaTel, i3 akmx ABidi bynu nigaaHi 3miHam noHaa 60 ctaten, Tpudi —
noHap, 30, a okpeMmi CTaTTi 3MiHMAKCL 4 i Binblue pasiB. 3a 13 poKiB NpuinHa-
To noHapa, 50 HOBMX CTaTeMn, NPUYOMY KOXKHaA N’'ATa 3 HUX Ha CbOTOAHI BXKe
BUKMtoYeHa 3 KK, a 6arato iHWKWx HoBMX CTaTel nigaaHi smiHam; BogHo4Yac
BMKAtOYeHO i3 KK 27 cTaTtei.

3p03yMino, WO He KOXHY i3 3ralaHnx 3MiH MOXKHa BBaxaTh pedopmoto
KpMMiHaNbHOrO NpaBa, aAsKe B OCHOBI pedbopmmM MatoTb OyTU Ceprio3Hi
TpaHchopmalii cycninbHUX BiAHOCKH. 3 iHWoOro 6oky, pedopma Kpumi-
Ha/NbHOro NpaBa — Ue He 0HOOB'A3KOBO NMPUNHATTA HOBOI peaaKLii YMH-
HOro KpMmiHanbHOro KoAeKcy Y HOBOro KprMmiHanbHOro KoZeKcy; BoHa
MoKe OyTM obmerkeHa HaBiTb BiAHOCHO HE3HAYHUMMK, asie iICTOPUYHUMM
3MiHamm.

Bidomo, HackinbKku cepliozHux mpaHcgopmauili 3a3HanU cycninbHi 8iOHOCUHU,
Hanpuknad, y HimeyyuHi 3 kiHys XIX 0o cepeduHu XX cmonime. OOHAK nedaHmMuYHi
Himui He Keanuauca MiHAMu ceili KpumiHaneHuli Kooekc, i 00 cb0200HI OCHOBHUM
0xepesom KpumiHaneHo2o npasa ®PH npodosxcye bymu KpumiHansHUl KodeKc
8i0 15 mpasHA 1871 p. 8 pedakuii 8id 13 nucmonada 1998 p. Tum 4acom, YCingKo2o
CXB8As1eHHA 3acn1yeoeye nidxid, 30 AKO20 3aMiCMb BHECEHHA Yacmux i api6HUX 3MIH
y KpumiHaneHuli koOeKc 3akoHoOaseub ®PH npakmuKye memamuyHi pegopmu
KPUMIHAbHO20 Npasd, AKi Npo80OAMbCH, 3P03YMiro, He WOopPIiYHo i noagearome y
8i0HOCHO MacWmabHUX 3MIHAX.

OTKe, pedopma nepenbdayae He AnlLle CyTTEBY 3MiHY dopmu BianosiaHO-
ro aKTa 3aKOHOAABCTBA, @ Hacamrnepe — 3MiHy M0oro 3micTy.

B icTopii cyyacHoi YkpaiHu Bigbynock Kinbka noaibHnx pebopm — pisHmX
3a CBOEO MacluTabHicTio:

1) y nepuwi poKM He3anexHoCTi HeobxiaHicTb pepopmyBaHHsA Byna BK-
KAMKaHa HaA3BMYaMHWMM 3PDOCTaHHAM 3/104MHHOCTI, 30KpPEMa OpraHi3oBa-
HOI 3/104MHHOCTI y cdepi eKOHOMIKM, i AicTana BMAB y MaclTabHi Kpu-
MiHanisauji baraTbox cycniibHO Hebe3neuHux AisHb Ta AeKpMMiHanisaLii
IHWWX, 3MiHI CMCTEMW NOKapaHb Towo. PedopmyBaHHSA BiAOYy0CH WAAXOM
BHECEeHHA YnmcneHHmx 3amiH ao KK 1960 p.;
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2) PiweHHam KC Bia 29 rpyaHs 1999 p. nonoxeHHs KK 1960 p., wo ne-
peabavanm cMepTHY Kapy SK BUA, NOKapaHHA, BU3HAHO TaKMMM, WO He Bia-
nosigatotb KoHCTUTYUIT YKpaiHn. Hesaossi nicna upboro, 22 ntotoro 2000 p.,
BP patudirkysana Mpotokon Ne 6 1o KoHBEHLT Npo 3aXMCT NpaB NOANHW |
OCHOBOMOOXKHMX CBODO/, CTOCOBHO CKaCyBaHHA CMEPTHOI Kapw;

3) 5 kBiTHA 2001 p. NnpnitHATO HOoBMI KK, AKMi1 HabyB YMHHOCTI 3 1 Bepec-
HA 2001 p.;

4) 3riaHo i3 3akoHoMm Big, 15 KBiTHSA 2008 p. «Mpo BHECeHHsA 3MmiH A0 Kpu-
MiHaNbHOrO Ta KprmiHabHO-NPOLECyaibHOTro KOAEKCIB YKpaiHKM Woa0 ry-
MaHi3au,ii KpMMiHaNbHOI BiANOBIAANBLHOCTI» BHECEHO 3MiHM LLOAO0 NOM’ AK-
LeHHA NoKkapaHHsA Binbl Hixk Ao 80 ctaten KK, i 5 ctatenn KK npuitHato y
HOBIl peaakLu,i;

5) y 3B’A3KY 3 NPUAHATTAM HOBOIO aHTMKOPYMUiAHOIO 3aKOHOAABCTBA
7 kBiTHA 2011 p. KK 4ONOBHEHO 7 HOBMMM CTaTTAMM, @ 9 cTaTel BUKNAAEHO
y HOBI peaakuii. Us pepopma 3 nesHo nepepsoto byna NpoaoBKeHa ye-
pe3 2 poKkK: 3aKOHOM BifL, 18 KBiTHA 2013 p. aHTUKOPYNUiMHI cTaTTi KK 6ynn
npueeaeHi y BiANOBIAHICTb A0 HOPM MiXXHAapPOAHMX KOHBEHLLM, 30Kpema
B Y4acTMHI BiAnoBiAanbHOCTI 3a 0B6iLAHKY, NPONO3uLIito i HagaHHA Henpa-
BOMipHOT BUroau (TepmiH «xabap» i3 KK BMKAOYEHO); B Lei e AeHb byB
NPUIMHATUIA 3aKOH, AKMM 3aNpPOoBaKEHO creLianbHy KoHbICKaLito AK 3axis,
KPMMiHaNbHO-NPaBOBOro BN/MBY — Hacamnepes 3a KOPYMuiinHi 3104MHY;
24 TtpasHAa 2013 p. 3anpoBagKeHO KBa3iKPMMIiHaNbHY BiANOBIAANBHICTL
topnanyHmx ocid; 13 TpasHs 2014 p. 6arato HOBMX HOpPM OyA0 e pas yao-
CKOHaneHo;

6) y 3B’A3Ky 3 nibepanisalieto eKOHOMIYHOI AisnbHocTi 15 Anctonaga
2011 p. i3 KK BukatodeHo 16 cTaTer npo 3/104MHK Yy chepi rocnoaapcbroi
OiANbHOCTI, a We A0 37 cTaTeill BHECEHi 3MiHW.

BinblicTb UMX pedopm CynpoBOAKYBaNACh 3HAYHUMM 3MIHAMKU KPUMI-
Ha/IbHO-NPOL,ECYyanbHOro, KPUMiHaNbHO-BMKOHABYOrO 3aKOHO/ABCTBA Ta
3aKOHOAABCTBA NPO aAMIHICTPATMUBHI NPaBONOPYLWEHHA. YTiM, iIHOAI 3aKo-
HOAaBeLb «CTaBMB Bi3 monepeay KOHA». Tak cTasiock, 30Kkpema, B 2012 p.,
KoMK Yy 3B’A3KY i3 NPUINHATTAM HoBoro KIK, AKMM BBEAEHO HOBI MOHATTA
«KPUMiHaNbHE NPaABOMOPYLIEHHA» | «KPUMIHANbHUIA NMPOCTYMOK», BUHU-
Kna HeobXiaHicTb pedopmMmM KpMMiIHANBHOIO 3aKOHO4ABCTBA. Taka pedop-
Ma MOXe ByTW 3aiicHEHa WAAXOM peanisaui, Hanpukaag, BHECEHOTO Ha
PO3MNA/4 YKPaiHCbKOro NapaaMeHTy MacluiTabHOro 3aKOHOMPOEKTY (peecTp.
Ne 4712 Big, 16 kBiTHA 2014 p.).

1.2.3.2. B noaanbliomy KpMmiHasbHe 3aKOHOAABCTBO Oyae Lie He pas3
3MiHIOBATMCA. MOXANBO, 3 YaCOM 3MIHATBHCA NONOXKEHHA NPO KPUMIHANBHY
BiANOBIAANBLHICTb | MOKapaHHA HEMOBHOITHIX, 3'ABAATLCA HOBI BUAM KpK-
MiHa/IbHUX MOKapaHb, a AedAKi 3 HUX TPaHCPOPMYHOTbCA B iHLLI KpUMiIHANb-
HO-MPaBOBi 3axoAM Towo. barato 3miH byae Nos’A3aHo 3 HeobXiAHICTIO 3a-
NOBHEHHA MPOrajinH B KPMMiIHA/IbHOMY MPaBi, AKi BUHWKATMMYTb 3 MOABOIO

64



HOBMX CyCMiIbHUX BiAHOCKMH (KpWMMiHani3aLia), a TakoXK 3 HeobxiaHiCTio
YCYHEeHHS BUMNaAKiB « HaA/IMLLIKOBOI OXOPOHWNY (AeKpUMiHani3aL,is).

Hanpuknag, MoOXKHa O4ikyBaTu, WO B YKpaiHi 3 Yacom OyayTb KpMMmiHa-
Ni30BaHi iHWI, KpiM He3aKoHHOro abopTy, AiAHHA NPOTM HEHAPOAKEHOIO
UTTA, AeAKI TeHeTUYHI MaHInyALii Towo. BogHOYac 3 pO3BUTKOM PUHKO-
BOT EKOHOMIKM | AeMOKpaTii ByayTb AEKPUMIHANI30BaHI AeAKI AiAHHA Y cde-
pi rOCNOAAPCbKOI AIANBHOCTI, iIHWI AIAHHA, KPUMIHANI3aLiA AKMX 3aBaXKae
peanizaLii NMtoAMHO T KOHCTUTYLIMHNX Ta iHLIMX NpaB i cBoboA.

KpumiHanizayia — ue 3aKOHOAaBYe BM3HAHHA TOrO YM IHWOMO AifAHHA
KPUMiHaNbHMM NPaBOMNOPYLWEHHAM, 3aKPIiNaeHHA MOro 03HakK B 3aKOHi,
TOHTO BCTAHOB/NEHHA 3@ HBOTO KPMMiHaNbHOI BignoBiAanbHOCTI. Ha Biami-
Hy BiA, KpuMiHanisauii meHanizayia (Big nat. poena — NoKapaHHA; TakWi
e KOPiHb iy pyTOONBHOTO CN0BA «MEHabTi») 03HaYa€ BCTAHOB/EHHA NO-
KapaHHA 33 AiAHHA, BM3HaHe K.Np. BUeHHA Npo noKapaHHA Ha3MBatoTb ne-
Ho/Ori€0. AK NpaBMIO, KPMMIHaNi3aLis BiAOYyBAaETbCA 04HOYACHO 3 MeHa-
Ni3aljeto, afiyke 03HaKo OyaAb-AKOro K.Mp. € MOro KpMMiHaibHa KapaHicTb.

OaHie0 3 aKCiOM KPMMIiHA/IbHO-NPABOBOI AOKTPUHM € Te, WO KPUMIiHa-
ni3alia Toro Y iHWOro AisHHA Mae byTn obymoBieHa neBHUMM daKkTopa-
Mn. Cepes, HUX Cif, BUAINATA He Aunlie NiacTasum, a M NpuBoAM Ta YMOBM
KpMMiHanNi3auii, AKi MatoTb 3aCTOCOBYBATMUCA Y CYKYMHOCTI, CUCTEMHO. Tak,
npusodamu 00 KpumMiHanizayii moxyTts byTu:

— HeobXxiAHICTb BMKOHaHHA 3000B’A3aHb 33 MiKHAaPOAHUMMK A0rOBOPa-
MU, paTtudikoBaHMmmM BP. Ckaximo, NpMBOAOM /10 KpMMiHaNi3auji Takoro
ManoMNoOLWMPEHOTO AiAHHA, AK HENOBIAOMIEHHA KaniTaHOM Ha3BM CBOro
cyaHa npu 3iTkKHeHHi cyaeH (cT. 285 KK), ctana HeobxiAHICTb BUKOHaHHS 30-
60B’A3aHb, B3ATUX Ha cebe e PagsHcbkm COO30M Yy 3B’ A3KY 3 MPUEAHAH-
HAM 10 KoHBeHUii OOH 3 mopcbkoro npasa 1948 p., a noTim i YkpaiHow y
3B’A3Ky 3 paTudikaujeto Takoi camoi KoHseHuji OOH Bia 10 rpyaHa 1982 p.;

— HeobxiAHICTb CTBOPEHHA NMPABOBMX MeXaHi3MiB yTBepAKeHHS | 3abe3-
neyeHHs npas i cBOOOA NOAMHN SK TONOBHOrO 0608B’A3KY AepKaBu (CT. 3
KoHcTuTyLii YKpaiHu), Aka cTana nNpuMBOAOM A0 KpUMiHanisauii, Hanpu-
Knaf, He3aKOHHOro NpoBeAeHHs A0CAIAIB Had MoAMHOK (CT. 28 KoHcTu-
Tyuii Ykpainu, cT. 142 KK);

— HeobxigHicTb 3abe3neyeHHA peanisauji NEBHMX MOMOMKEHb 3aKOHIB.
Tak, NpPMBOAOM A0 KPUMIiHANi3aLii YMUCHOTO NepeLlkoaKaHHA 3aKOHHIN
npodeciiHin gisanbHocTi *KypHanicTie (cT. 171 KK) ctanum BignosigHi nono-
YEeHHs 3aKoHy «[1po AeprkaBHY NiATPUMKY 3acobiB macoBoi iHbopmaLji Ta
COUjaNbHMWIM 3aXMUCT KYPHaNICTIB»;

— pPe3ynbTaTh KPUMIHONOTIYHMUX AOCNIAKEHD WOAO AMHAMIKM Ta NOLWMK-
PEHOCTI MeBHOrOo AjfAHHA, AKi 0BrPYHTOBYHOTb HEODXiAHICTL MOr0 KapaHOCTI.
Mpun UbOMY, AK NPaABUNO, HE KPUMIHANI3YETLCA AIAHHA, AKe He € nowunpe-
HMM ab0 HaBMaKM, — NOLWMPEHMM HACTI/IbKK, WO 60poTbba 3 HUM KPUMI-
Ha/bHO-MPaBOBUMM 3acobamn Dyae BKpain HeedeKTUBHOW (Hanpukniag,
BMIOTOB/IEHHA CAMOTOHY A5 BAACHUX NoTpeb). MolwmpeHicTb AisHHA, A0-
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CTaTHA ANA MOro KpMMiHani3aLii, Moxe ByTU TMM MEHLO, YUM BULLOIO €
Moro ob’ekTMBHA WKIANMBICTb. TaK, xoda npotarom 20 POKiB AuLle KifbKa
ocib 3acyasKeHo 3a WNUIYHCTBO, el GaKT He MOXKe C/1yryBaTh apryMeHTOM
33 JeKPMMIiHaNi3auito WNMryHCTBa;

—TrpomaziCbKa AymKa. Hilo iHwe, AK rpoOMaACbKa AyMKa CTa/la NPMBOAOM
00 KpMMiHanizauiiy 1988 p. He3aKOHHOro NOMIlLEeHHA 40 NCUXiaTPUYHOrO
3aknaay. BianosiaHa ctatTa 3'saBunaca y BitunsHaHomy KK nicaa onpuntoa-
HeHHA BiZLOMOCTe NPO BYMHEHHA 3a3HAYEHMX it AK 3acoby po3npasu pa-
OAHCBbKOT TOTaNiTapHOI BaAM 3 iIHAKOMUCIAYMMM. [HOA TPOMaACbKa AyMKa
Ma€ BMpilla/ibHe 3HaYeHHA.

31 6epesHs 2010 p. Komimemom miHicmpie PE yxeaneHa PekomeHOauyis
CM/Rec(2010)5 «[Mpo 3ax00u 3 6opombsbu npomu OUCKPUMIHAUII 30 03HAKaMU
ceKkcyaneHoi opieHmauii abo reHoepHoi ideHMu4YHocmi». BoHa sumaeae npuliHaAmu
30KOHU i3 60pombbU 3 OUCKPUMIHAYIEKD 30 O3HAKAMU CeKcyasbHoi opieHmauyii abo
reHoepHoi ideHmMu4Hocmi 300718 3a06e3ne4yeHHA O0MPUMAHHA NPAg MOOUHU Wo00
necbitiok, 2eis, bicekcyanie i mpaHcreHdepis (/1F6T) (n. 2)". Auckycii @ 3MI, nozuuyii
DI3HUX UepKos, NosiMuYHUX i 2pOMAOCLKUX CU/ 3 UUX NUMAHb We CUibHiwe noss-
pu3ysanu yKpaiHceKke cycninecmeo 8 o2o cmasneHHi 0o JITbT y 2011-2012 pp.
B wo8mHi 2012 p. nid 4yac onumysaHHA HA 3aNUMAHHA «4U NOBUHHI MeUWKaHYi
YKpaiHu 3 20MOCeKcyanbHOK opieHMauielo Mamu maki cami npasa, wio G iHwi epo-
MQAOAHU HAWOI KpaiHu?» no3umugHy 8ionoside danu 36%, a HecamusHy — 49%
onumaHux™. YnosHosaxeHull BP 3 npae nwduHu y ceoili ujopiyHili donosidi e
2013 p. 3aknukKas 8 ycix cmammsx KK, wo nepedba4arome nocusneHy 8idnoegioass-
HICMb 30 37104UHU, BYUHEHI 3 MOMUBI8 HEMepnUMOCMI, 8KAYUMU | MAKi O3HAKU,
AK Koqip WKipu, iHeanioHicme ma cekcyansHa opieHmauis, a 8 KA nepedbayumu
maxy 06cmasuHy, uio 06MAXYE NOKAPAHHSA, AK duCKpuMiHauitiHuti momue™". Mpo-
me ui pekomeHOauji i 3akAUKU mpusanuli Yac He cnpasAnU HeobxiOHo20 8paXeH-
HA Hi Ha cycninecmeo, Hi Ha suwili opeaH 3aKoHO0as4oi 851a0U i 2nasy depicasu.

3a HaABHOCTI 3a3HAYEHMX BULLE NPUBOAIB EANHOID MIOCMABOO KPUMi-
Hanizayii aiaHb € BiANOBIAHMIA CTYNiHb | XapaKTep IXHbOI CycniNbHOT He-
be3nekn, AKNIM XapaKTepPU3yETbCA iXHbOK 3A4aTHICTIO 3anogitoBat 06'ek-
TaM KpMMiHa/NbHO-MPaBOBOi OXOPOHM (a He ByAb-AKMM iHWKUM 06’EKTam)
iCTOTHY (@ He Byab-AKy iHWY) WKoay. Y pasi BiACYTHOCTI TaKMX CTyneHs i
xapakTepy Tpeba roBopmuTh Npo 6e3niacTtaBHy KpMmMiHanisaLito.

CycninbHa Hebesneka fisHb He € Pa3 | Ha3aBKaM YCTaeHUM NOHATTAM. |i ne-
PeoLLiHKa 34iMCHIOETLCA NOCTIMHO MiA, BNAMBOM NEBHUX HEFATUBHMX YN NO3K-
TUBHMX haKTOpIB (iCTOTHMX 0OCTaBKH), AKi 06'EKTMBHO 0OYMOBAIOIOTL HEObXiA-
HiCTb KpMMiHani3aLii (abo, HaBNaKkK, AeKPUMIHaNI3aLLT) TOro YM iHWOro AiAHHS.

MiZCyMKOBWI 3BIT 3 BUKOHaHHA YKpaiHoto PekomeHgauii CM/Rec (2010) 5 KomiteTy miHicTpis Pagu €s-
ponu aeprkaBam-yieHam «lpo 3axoam 3 60poTbObM NPOTU AUCKPUMIHALLT 33 O3HAKAMM CeKCYabHOT OpPiEH-
Tauii abo reHaepHoi igeHTMYHOCTI». — K.: LileHTp «Haw cBit», 2012. — 74 c.

** IFBT-BEKTOP YKPATHW. CtaHosuue /ITET B YKpaini (nnctonaa 2011-2012 pp.). — K.: LleHTp «Haww cBit»,
2013.-C. 28.

" LLlopiuHa gonosiab YnosHOBaKeHoro BepxosHoi Pagu YKpaiHu 3 npas NOAMHM NPO CTaH SOTPUMAHHSA
npas i cBobos NtoanHKM i rpomagaHmHa. — K., 2013. — C. 205.

66



BKa3zaHi pakTOpu MOXKYTb OYTWM HEraTUBHUM HAC/iAKOM HayKOBO-TEXHIY-
HOro MPOrpecy, eKONOriYHMX, AemorpadidyHMX 3MiH, colianbHUX pedopm
Towo. Hanpuknag, Haa3BMYaNHO BUCOKMIA piBEHb €po3ii 3emenb Ha Tepu-
TOPIT YKpaiHW | YaCTKM epoa0BaHNX FPYHTIB Y CKAALi PO30pPaHMX 3eMeNb
CTBOPUAW MiACTaBM ANA KpUMiHanisauii 3abpyaHeHHA abo ncyBaHHs 3e-
menb (cT. 239) i 6e3rocnoaapcbKoro BUKOPUCTaHHA 3emenb (cT. 254 KK).

BupilleHHA NUTaHHA NPO 3aKOHOAaBYe BM3HAHHA AifsHHA K.Np. 060B’A3-
KOBO NoTpebye AOTPUMAHHSA NeBHMX YMOB KpMMiHani3auji. Tak, BianoBiaHO
0,0 YMOB:

— COLiaNlbHO-NCMXONOTNYHOTO XapaKTepy — AiAHHA MOXe ByTM KpuMmi-
Ha/sli30BaHe, AKLIO Le 0OyMOBAEHO MOro aMmopasibHICTIO abo TaKoto, Lo
0a3yeTbCcA Ha NMPaBOBIN Ky/bTypi, MPaBOCBIAOMICTIO HaceneHHs, HayKoB-
LiB — pO3p0HHMKIB 3aKOHOMNPOEKTIB, NPeACTaBHUKIB 3aKOHOAABYOrO i Npa-
BO3aCTOCOBHMX OpraHiB. Came ABHA aMOPa/IbHICTb TaKMX AiAHb, AK Hapyra
HaJ, MOTMMIO0K0 | })KOPCTOKE NOBOAMKEHHA 3 TBAPMHAMM CTana COLLiaIbHO-NCH-
XO/IOTYHOM YMOBOIO iX KpMMiHanizauii (cT.cT. 297, 299 KK);

— KPMMIHaNbHO-NPaBOBOro XapaKTepy — He NiANArae KpUmMiHanisauii ai-
AHHA: ) AKe He BiANOBIAAE BU3HAYEHUM Y KPMMIHAIbHOMY 3aKOHi 03HaKam
K.Np.; 6) AKe BKe BM3HAHEe K.Mp.; B) KpMMIiHaNi3aLis AKOTO MOXKe CYTTEBO
YCKNAAHUTM NPOLEC KpMMiIHAAbHO-NPaBOBOT KBaidiKaL,i Ta BUKAMKATK No-
MUKW Y KBanidikauji;

— KPUMMIiHaNbHO-NPOLLECYaIbHOrO XapaKTepy — NOBMHHA iICHYBaTW peasb-
Ha MOX/IMBICTb AOKa3yBaHHA GaKTy BUMHEHHA AAHOTO AiAHHA ICHYIOUMMU
KpMMiHanbHO-NpouecyanbHUMK 3acobamu. JoTpMMaHHA Ljei yMmoBUM 3a-
H6e3neyye HeBIABOPOTHICTb BiAMNOBIAANLHOCTI. Hanpuknaa, yepe3 HEMOXK-
JINBICTb LOKA3yBaHHA HEAOLUIbHO KPUMIHANI30BATK TaKe AiAHHA, AK YMUC-
He NpuBeAeHHs cebe y cTaH aIKorosIbHOro CN’AHIHHA 3 METO NOAErWNTY
BUMHEHHA K.MP.

1.2.3.3. Aekpuminanizayia (nat. «de...» — npedikc, O 03Ha4YaE CKacy-
BaHHA, MPUNUHEHHA) 03HAYAE BUKAOUYEHHA AiAHHSA 3 YMCNa K.Np., CKacy-
BaHHA KPWMIiHa/bHOT BiAMNOBIAANBHOCTI 3@ HMX. He cnig nayTtatn AeKkpumi-
Hani3auito 3 BUKAOYEHHAM 3 OcobamBoi YacTuHM KK cTaTTi 4m i1 YacTUHM.
Take BUMK/IOYEHHA MOXe CBIAYMTM MPO YAOCKOHANEHHA KPUMIHANBHOIO
3aKOHY.

Hanpuknad, y pasi sukmtoueHHs i3 KK cm.cm. 112, 348, 379, 400 Hi ymucHe
8buBCMBO OepiasHo20 Ma 2poMadcbKoz20 0ia4d, NPAUIBHUKA NPABOOXOPOHHO20
0p2aHy, cy00i, 3aXUCHUKQ, Hi 3aMax Ha yMucHe 86uscmeo yux ocib He 0eKpuUMIHa-
Ni3YIOMbCA: KpUMIHAAbHA 8i0N08idanbHicme 6yde Hacmasamu 3a n. 84. 2 cm. 115
(v pasi samaxy —3a cm. 15in. 84. 2 cm. 115).

AK | KpMMiHaNi3auja, AeKpMMiHani3aLis TakoxK mae byTn 3ymoBaeHa Bia-
NoBiAHMMM GaKTOpPamM, AKi CTBOPHOIOTH ii MiacTaBK, 34iMCHIOBATICSA 3a NeB-
HMX NPWBOAIB i BiANOBIAATM NeBHUM YyMmoBaMm. MNpmnBoan A0 AeKpMMIHaNi3a-
Lji Ti cami, Wo 1M npuBoaM A0 KpUMiHani3auii. MiacTaBoto agekpumiHanizauii
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[iAHb € IXHA HEe34aTHICTb 3aN0AiBaTM ICTOTHY LWKOAY 0O’EKTaM KpUMiHab-
HO-MPaBOBOT OXOPOHM.

JAeneHani3zayia — ue npouec, NPOTUNEKHNI NeHani3auji, BiaMoBa Big 3a-
CTOCYBaHHA MOKapaHHA 3a AiAHHA, O BU3HABa/IMCb KPMMIHAIbHO KapaHu-
MW, @ TaK CAMO BUK/TIIOUYEHHS AeAKMX BUAIB MOKapaHb i3 CaHKLUiM abo B3arani
i3 cMcTeMM NoKapaHb, TO6TO BiAMOBa BiA ix 3acTocyBaHHA. OTXKe, AeneHa-
Ni3alia MoXKe cynpoBOAKYBaTU AeKPUMIHAI3aLo (Lie Mano micue, Koau
B 2004 p. 6ynn BMKAOYEHI KpMMiHA/IbHA BiANOBIAANLHICTD | KpMMiHANbHE
MOKapaHHA 33 He3aKOHHEe NepeTUHaHHA AePXKaBHOMo KOpAoHY) abo 3aiinc-
HIOBATMCS CaMOCTINHO (CKaxkimo, konm B 1990-x pp. i3 KK Byan BUKItOYEHI
TaKi BUAN KPUMIHaNbHUX MOKapaHb, AK 3aC/1aHHs, BUCWU/IKA | CMepPTHa Kapa).

1.2.3.4. Ha Xanb, npaBuaa KpUMiHani3auii i geKpumiHanisauii giaHb
NPAMO He BM3HayeHi B 3aKOHOAABCTBI. ToMy 0CObM, AKI MatOTb NPaBO 3aKo-
HOAABYOI iHiLiaTUBMK, IHOAI 3/10BXKMBAIOTL CBOIM C/1Y»KOOBUM CTAHOBULLEM
A4 iHiujtoBaHHA | N106itl0BaHHA TAKMX 3aKOHOMPOEKTIB MNP0 BHECEHHS 3MiH
0o KK, AKi He BMPiWYytOTb MOro 3aBAaHb, HATOMICTb fIKi MOXKYTb CTBOPUTM
NOANITUYHY i coLianbHy HaNpyry (AK NPUKNAAM MOXKHA HAaBECTU NPOEKTYU 3a-
KOHIB, AKMMMK MPOMNOHYBANOCb BBECTM KPMMIiHA/IbHY BiANOBIAANbHICTb 33
HaKknen, 3a nNponaraHay KOMYHICTMUYHOT abo HalioHanicTMYHOI iaeonorin,
MOHOBUTW CMEPTHY Kapy ToLLO) abo CNpPsAMOBaHi Ha BUPILLEHHA OCOBUCTUX
YW KOPMNOPATUBHUX iHTEpECiB (30Kpema MPOoeKTU 3aKoHiB, akmmm KK ao-
nosHeHo cT. 381-1 i cT. 389-1 abo BHeceHi 3miHK Ao cT. 359).

BoaHouyac 3riaHo 3 KK KprMiHanizaoBaHMM MoKe ByTW fnLie AisHHS, aKe
€ cycninbHo Hebe3dneyHnm (cT. 12 Ta iH.), Npu UpOMy cycninbHa Hebesney-
HIiCTb BM3HAYaETbCA MOro 37aTHICTIO 3aMO/AiBaTK iCTOTHY LWKoAy Gi3MYHIN
YyM tPUAMYHIN 0cobi, cycninbcTBy abo Aep:KaBi. BoagHouac um € Ta abo iHWwa
KO iCTOTHOO, BCTAHOB/HOETHCA 3a3BMYAl HA OCHOBI KPUTEPIiB, AKMM Ya-
CTO HpaKye He NnLe MaTEMATUYHOCTI, @ 1 3BUYaMHOT BU3HAYeHOCTi, ACHOCTI.

3 npuBoay AekpumiHanizauii y KK 3a3HayeHo nute: ocoba, 3acyarkeHa
3a [iAHHA, KapaHiCTb AKOTO 3aKOHOM YCyHeHa, NiANArae HeramHoOMy 3Binb-
HEHH!IO BiZ NPWM3HAYEHOrO CyA0M NoKapaHHs (4. 2 cT. 74); ua ocoba BM3Ha-
€TbCA TAKOO, LLO He MaE cyammocTi (4. 3 cT. 88). AK BOAYAETLCA 3 TEKCTY
cT.CcT. 90-91 PernameHTty BepxoBHOi Paan YKpaiHu, BiH MiCTUTb BMMOTM 40
0pOPMNEHHA 3aKOHOMNPOEKTIB Ta CYNPOBIAHUX AOKYMEHTIB [0 HMX, NpoTe
YOLHWM CNTOBOM He 3rafye CYTHICHI BUMOTKM IO NPOEKTIB 3aKOHIB, AKa poO-
60Ta NOBMHHA NepeayBaTh 3aKOHOMPOEKTYBAHHIO TOLLLO.

Bmim, iHWi, no3umusHi npukaaou y ceimositi npakmuyi icHytome. Tak, 32i0HO 3i
cm. 1 KK IcnaHii cyd, ompumasuwiu gidomocmi npo 6yde-aky dito (6e3disneHicms),
WO He € KpUMIHG/IbHO KOPAHOK 3G YUHHUM 30KOHOM, ane Mae bymu makoro, no-
BUHEH ympumamuca 8i0 Npo8AOXHEeHHA y cnpasi i Hadamu Ha po32740 ypAdy ap-
2yMeHmMuU 3a KpumiHanizauito yiei dii (6e3disneHocmi). B makuli #ce cnoci6 noda-
IoMbCA Ha Po3enA0 ypady apeymeHmu wo0o 8HEeCeHHA 3MiH 00 YUHHO20 30KOHY,
Kosu 8ionosioHa 0isi (6e30isnbHicms), Ha OyMKy CyOy, KapAaemMbca HA0mo cys8opo.
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Cmamym Celimy /lumoscbKoi Pecnybniku 1994 p. nepedbayae 0608°a30K cyb’ek-
ma 3aK0HO0a8YOI iHIUiaMUBU CMOCOBHO KOXHO20 3aKOHONPOeKMy NoACH8AMU,
30Kpema: MOXsIu8i HecamueHi HacniOKU npuliHAMMA 3aKOHY,; 8naus, AKUU 3aKOH
mMamume Ha KpumiHozeHHy cumyauito i Kopynuito. tOpuduyHul nidpo3din napna-
MeHmYy OUiHIOE NPOEKM 3a KilbKoma napamempamu, MiHicmepcmao rocmuuii 0ae
BUCHOBOK Npo 8i0nosidHicmbe npoekmy npasy €gponeliceko2o Cor3y, a AKWO 8
npoeKkmi MicmumasCA NPoONO3Uyia Cymmeso 3MIHUMU Npasosgy peznameHmadito,
nposooumscA we U He3anexHa ekcnepmusd.

BionogioHo 0o KoHcmumyuyit AnbaHii, Mondosu, [peuil KpumiHanseHUl Kodekc
ma b6y0b-AKi 3MiHU 00 Hb020 | 3aKOHU NPO amMHICMito npulmaromesca y napaameHmi
Auwe KeanigikosaHoo binbwicmio 2010ci8.

1.2.4. MpuUHUUNKU KPUMIHANBHOTO NpPaBa

1.2.4.1. NpuHumn (BiA, Nat. principium — Hayano, 0OCHOBa) — Lie Te NepBUH-
He, WO NIeXKUTb B OCHOBI NEBHOT CYKYyMHOCTI GaKTiB, Teopii, HayKku. MpuHyunu
KpUMIiHAnbHO20 nNpaea — Lie HanbiNbll 3ara/ibHi iaei, AKi CTOCyrTbCA KPUMI-
Ha/bHOro Npaga y Linomy. [locuTb BAAN0 AeAKi 3 HUX CHOPMY/IbOBaHI B akTax
Mi¥HapOAHOro 3aKOHOIABCTBA, a TakoXK be3nocepeaHbo y KK okpemmx aep-
*as — Jluten, Mongosu, Monbui, PPH, ®paHuii, Pocii, Binopyci Toulo.

B KoHcTuTyLiT YKpaiHM Hapa3si BM3HaveHi i y KK BigobparkeHi npuHumnu:

— 30KOHHOCMI — Y MOEAHAHHI 3 MPUHUMMNOM YAbTPAaaKTUBHOCTI KPpUMI-
Ha/IbHOrO 3aKOHY: HIXTO He MOXKe BiANOBIAaTW 3a AIAHHA, AKi Ha Yac iX BYM-
HEHHA He BM3HABa/IMCA 3aKOHOM AK MPaBOMOpPYLIEeHHs (4. 2 cT. 58, n. 22
y. 1 cT. 92 KoHcTuTywii, 4. 2 ¢1. 1, 4. 1 cT. 2, cT. 3, 4. 2 cT. 4 KK). 3rigHo 3
yactuHamm 3 i 4 cT. 3 KK npMHLMN 3aKOHHOCTI Y KPMMiHaNbHOMY NpaBi 03-
HayYa€e, 30KPEMa, LLO: a) KOAHUM iHLIMM 3aKoHOM, KpiMm KK (a Tum bBinblie
Ni3aKOHHWUM aKTOM), HE MOXe BM3HAYaTICS, LLIO CAMe € 3/T04MHOM, BCTa-
HOBNIOBATMCA BUAM | PO3MIPM MOKAPaAHHA 3a 3/104MH, @ TaKOXX YMOBM, 33
AKMX € MOXKIMBUMM 3BiNIbHEHHA BiZ KPUMIHAbHOI BigNOBIAAAbHOCTI UM Bif
NOKapaHHA, BM3HAYATMCA iHWI KPMMIHANbHO-NPABOBI HACAIAKM BYUMHEHHA
3/104MHY TOLLLO; 6) 3aBOPOHAETLCA 3aCTOCYBAHHA 3aKOHY MPO KPUMIHaNbHY
BiANOBIZAIbHICTb 3@ aHA/OTIEND;

— PEMPOAKMUBHOCMI KPUMIHA/16HO20 3GKOHY: 3aKOHW Ta iHWI HOpMa-
TUBHO-NPaABOBI aKTK He MatoTb 3BOPOTHOI Aii B Yaci, Kpim BMMAAKIB, KON
BOHM MOM’SIKWYOTb abO CKAcOBYHOTb BiAMNOBiAanbHICTL 0cobuM (4. 1 cT. 58
KoHcTuTyuii, cT. 5 KK);

— ne bis in idem: HIXTO He MoKe ByTK ABiYi NPUTATHEHMI A0 OPUANYHOI
BiANOBIAANLHOCTI OAHOIO BMAY 32 OAHE 1 Te came NPaBonopyLUeHHs (4. 1
cT. 61 KoHcTuTyLii, 4. 2 cT. 7 KK). Lel npuHumn Bunameae i3 n. 7 cT. 14 Mix-
HApPOAHOIO MAKTY NPO rPOMAAAHCHKI | NONITUYHI NpaBa, Ae 3a3HaYeHo, WO
HIXTO He NoBMHEH DyTW BAPYre 3aCyaAXKeHWM UM NoKapaHUii 33 3/104MH, 33
AKMIM BiH yKe ByB OCTAaTOYHO 3acyaeHui abo BMnNpaBAaHMA BiANOBIAHO
00 3aKOHY;

— iHOUBIOyanbHO20 Xapakmepy topuUOUYHOI 8idnosidasneHocmi (4. 2 cT. 61
KoHcTuTywii, u. 2 cT. 11, cT.cT. 29, 30 KK);
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— npesymnuii HeauHysamocmi: ocoba BBa*KAETbCA HEBUHYBATOI Y BYM-
HEeHHI 3/104MHY | He MOXKe ByTW NigaaHa KpMMiIHAIbHOMY NMOKapPaHHI0, 0KM
il BUHY He byane noBeaeHO B 3aKOHHOMY MOPAAKY | BCTAHOBNEHO 0OBUHY-
Ba/IbHUM BMPOKOM cyay (4. 1 cT. 62 KoHcTuTywji, 4. 2 cT. 2, cT. 23 KK);

— BU3HAYEHHA /AUWE 30KOHOM | 8CMAHOBAEHHA AUUE BUPOKOM CYOy
by0b-AKUX 0OMeEXHEHb 8 KOPUCMYBAHHI NPABAMU MHOOUHU | 2POMAOSHUHA
CMOCoBHO 3acydxceHo20 (4. 3 cT. 63 KoHcTuTyuji, 4. 1 cT. 50 KK);

— 3000POHU HOPCMOKUX, HEMOOCLKUX | MAKUX, WO NPUHUXYIOMb 2i0-
Hicmb, NoKapaHs (4. 2 cT. 28 KoHCTUTYLIT, YacTuHKM 2 i 3 cT. 50, cT. 51 KK).

Kpim TOro, y KK 3akpinneHi Taki NpUHUMUNK AiT KOUMIHA/IbBHOrO 3aKOHY Y
npocTopi: mepumopianbHocMi — BCi 0COOM, HE3aNEKHO BiA, TPOMaAAHCTBA,
AKI BYNHUAN 3104NHM Ha TepuTOopIT YKpaiHKW, nianaratoTb BiANOBIAANbHOCTI
3a uum Koaekcom (4. 1 cT. 6); ekcmepumopianeHocmi — AK BUHATOK i3 nep-
Oro A8 AUNAOMATIB Ta MPUPIBHAHUX A0 HUX OCib (4. 4 CT. 6); 2poMadAH-
cmea, yHisepcanbHUll (kocmononimudyHull) i peansHUl —y pasi BYNHEHHSA
3/104MHY 33 MeXkamm YKpaiHu rpomagsHu YKpaiHu Ta ocobu 6e3 rpomaasnH-
CTBa, AKi NOCTIMHO NPOXMBalOTb B YKpaiHi, NianAratoTb BiANOBIAANbHOCTI
3a KK sk npasuso (aKuwo iHwe He nepeabadyeHo BiANOBIAHUMM MiXKHaApPOA-
HUMMK OOTOBOPaAMMK), a iIHO3eML Ta 0cobu 6e3 rpomaaaHCcTBa, AKi He nNpo-
MBAKOTb NOCTINHO B YKpaiHi — AK BUHAMOK (AKLLO Le NpsiMmo nepeabadyeHo
MiXHapOAHMMM A0roBopamm YKpaiHn abo AKWO BYNMHEHMIA HUMUM 3/104MH,
nepenbayeHnit KK, € 0cobanMBO TAMKKUM 3104MHOM NPOTKU NpaB i cBoboA,
rpomagnH YkpaiHu abo iHTepecis YKkpaitu) (4. 1 cT. 7 i cT. 8).

MonoxeHHs cT. 10 KK woao snaadi BigobparkatoTs NpMHUMN «aut dedere
aut judicare» (Bnaai abo cyam cam), nepeadadeHmnin YNCAEHHUMU KOHBEH-
LiasMn Npo BOpoTbOY 3 MidKHAPOAHUMM 3/104MHAMM | 3104MHAMM MiXKHa-
POAHOrO XapaKTepy.

1.2.4.2. MpUHUMNM KPUMiHANbHOTO NpaBa Tpeba chopmyntoBaTh i 3aKpi-
NUTK y CNeLjianbHii cTaTTi YM KinbKox cTaTTax KK sk kaTanor. L npuHumnm
[ABHO BM3HAHI B OKTPWHI, | BOHW HE 3anepeyytoTbCA YNHHMM 3aKOHOAaB-
cTBOM. M4eTbcA Npo Taki NPUHLMAK:

1) npuHyun sepxoseHcmaa npAsa: NPIOPUTET Y CyCMiNbCTBI Hacamnepe,
MatoTb NPaBa NOAMHU; BIAHOCUHM MixK 0CODOI0 | AePKaBOKO peryntooTbeaA
Ha OCHOBI NpuHUMNY: «Ocobi A03BONEHO YMHUTH BCE, LLO NPAMO He 3abo-
POHEHO 3aKOHOMY»; DyAb-AKe CBaBINAS | AUCKPUMIHALLIA 3aB0pOoHeHi, yci €
BIIbHMMM | PIBHUMM Y CBOIX NpaBax; KOXKHOMY 3abe3neyvyeTbca A40CTyn A0
NpPaBOCYAAA Y HE3ANEXHUX | HeynepeaXKeHWX Cyaax, BKAYaoum nepernas
cyAom 3aKkoHis". Cya 3aCTOCOBYE MPUHLMI BEPXOBEHCTBA Mpasa 3 ypaxy-
BaHHAM CyA0BOI NpakTuku ECIJ1;

3BiT W00 BEpXOBEHCTBA NpaBa, NPUNHATUIA BeHeLjiaHCbKOO KOMicieto Ha 86 naeHapHOMYy 3acigaHHi
(BeHeujs, 25-26 6epe3Ha 2011 p., BucHosok Ne 512/2009).
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2) npuHUUN OPUOUYHOI 8U3HAYEHOCMI: MPUMUCU 3aKOHY NPO KPUMIHAb-
HY BiANOBIA3NbHICTb MAtOTb BU3HAYaTU KPUMIHANbHO KapaHe AiAHHA Y YiT-
KMX M ACHMX BMPa3ax i He NianAratoTb PO3LWMPIOBAIbHOMY TAYMaYeHHHo,
Wob BMNaAKOBI KOHCTPYKTUBHI BaZM 3aKOHY HE MOTMIM HEraTUBHO BMANHY-
TV Ha npaBga i cBoboAM NOAMHN Ta IX rapaHTil;

3) npuHUUN 3GKOHHOCMI: KPUMiHa/IbHa NPOTUMNPABHICTb AiSHHA, @ TAKOX
MOro KapaHicTb Ta iHWI KPMMiHANbHO-NPABOBI HACANIAKM BM3HAYAKOTHCA
TiNbKM UMM KoaeKcom; 3aCTOCYyBaHHA 3aKOHY MPO KPUMIiHaAbHY BianoBi-
[ANbHICTb 3@ aHaNOTiEl0 3aD0POHEHO;

4) npuHuun pisHocmi 2pomMadsH neped 3aKOHOM: 0cobu, AKi BUMHWUAM
K.Np., € piBHUMK Nepes 3aKOHOM i NiANATaTb KPMMIHANBHIN BiANOBiAaNb-
HOCTI He3aNeXHOo Bif, pPacK, KOMbOPY LWKipW, NONITUYHUX, PenirinHmMx Ta
IHLWMX NepeKoHaHb, CTaTi, MiCLA HapOAKEeHHA, eTHIYHOro Ta COoLianbHOro
NOXOAXKEHHA, MalMHOBOro CTaHy, CAyXXOO0BOro CTaHOBMLIA, MiCLA MPOXKM-
BaHHSA, MOBHMX ab0 iHLWMX 03HaK. OgHaK He NMOBMHHI BBaXKaTUCA NOPYLIEH-
HAM piBHOCTI nonoxeHHs KK, Aki BM3Ha4atoTb 0COBAMBOCTI KPUMIHAbHOI
BiANOBIAANbHOCTI Ta MOKapaHHA XKiHOK Y 3B’A3KyY 3 BariTHICTIO, NONIOramu Ta
rPYAHUM BUrOA0BYBAHHAM OUTUHM, @ TAKOXK: HEMNOBHOITHIX; OCi6 y 3B's3-
Ky 3 BIMCbKOBMM 00/iKOM, MODiNi3aLied, NPOXOAKEHHAM BiMCbKOBOI Ta
aNbTEPHATUBHOI CNYXKOU; CNYKOOBUX Ta iHLWMX OCI6, AKLWLO Ui ocobamBocTi
BMMN/INBAOTb 3 0COOMBMX MOBHOBAXKEHb UM CreLiasbHUX 0O0B’A3KIB LMX
ocib, NOKNAAEHNX Ha HUX 3aKOHOM; OCib, AKI MatoTb CyAMMICTb; iHBaniAiB
Ta ocib, AKi MatoTb XBOPOOY, WO CTAaHOBUTL Hebe3neKy ANA iHWWX Nto4el;
iHO3eMLUiB ToWo. AZKe CNia He TiNbKM 3aCTOCOBYBATM OZHAKOBMIA NpaBo-
BUI peXnm A0 06’€EKTUBHO OAHAKOBUX CUTyaUilt, a 1 AnbepeHLinoBaHWA
NPaBOBUIN PEXMM A0 0O’'EKTUBHO Pi3HUX CUTYaALLl;

5) npuHyun suHu: ocoba nignAarae KPUMiHaNbHIN BiANOBIAaNbHOCTI TiNb-
KW 3a Ti cycninbHO Hebe3neyHi aji (6e3nianbHicTb) i cycnifibHO Hebe3neyHi
HaCANiLKM, WO HacTaau, LWOAO AKMX BCTAHOB/EHA il BMHA; HIXTO HE MOXe
6yTU BU3HAHUIA BUHHUM Y BUMHEHHI K.NpP. i NigAaHWI KpUMiHabHOMY Mo-
KapaHH, J0KM MOTro BUHY He Byae A0BeAeHO B 3aKOHHOMY MOPAAKY i BCTa-
HOB/JIEHO 0OBMHYBA/IbHUM BUPOKOM CyAY;

6) npuHyUN cnpasedausocMi: MOKAPAHHSA Ta iHWI KPUMiIHANbHO-NPABOBI
3aX0/M, 3aCTOCOBYBAHI 40 0COOM, AKA BYMHUAAG AiAHHA, NepeabayeHe Lum
Kofekcom, NoBMHHI BiANOBIAATU XapaKTepy i CTyneHo cycninbHoi Hebes-
NeKkn K.np. Ta 0b6CTaBMHAM MOTo BUYMHEHHSA; HIXTO HE MOXKe ABiYi nignaratm
KPMMiHaNbHIl BiANOBIAaIbHOCTI 33 OA4HE | Te came K.np.;

7) npuHuun iHOU8Idyanizauii NOKAPAHHA: Cy[, MA€ BPaXOBYBaTU XapaKTep
i CTYNiHb TAMKOCTI BYUUHEHOTO K.MP., MOTUBMU i LLiNi BUNUHEHOTO, OCOBUCTICTb
BMHHOIO, XapaKTep i po3mMip 3anoaisHoi WKoaW, 06CTaBMHM, LLO NOM’AKLLY-
t0Tb i OBTANKYIOTb MOKapaHHA, AYMKY MOTEPMiNoro y cnpasax NnpuBaTHOMO
06BMHYBAYEHHA | MOTUBYBATK ODpPaHE MNOKapaHHS Y BUPOKY;

8) npuHyun ocobucmoeo xapakmepy KpumiHaabHOI 8idnosidasnsHocmi:
KPMMiHaNbHIN BiANOBIAANbHOCTI i MOKapaHHIO Nianarae Tinbkn ocoba, Aka
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YMUCHO abo Yepes3 HeobepeHiCTb BUMHMAG AIAHHA, NepeabaveHe 3aKo-
HOM NPO KPMMIiHANbHY BiANOBIAANbHICTD;

9) npuHYUN 2ymMaHiaMy: 3aKOH NMPO KpMMiHaAbHY BiZNOBiAaNbHICTb 3a-
He3neuye OXOPOHY MOAMHMN, i1 KUTTA | 340POB’sA, YecTi i rigHOoCTi, HeaoTop-
KaHHOCTi i 6e3neKkun AK HanmBMLOI COLiaNbHOI LUiHHOCTI; 0Ccobi, AKa BYNHMNA
K.Np., CyZ NPM3HaYaEe NOKapaHHA, HeobxiaHe i AoCTaTHE AnA ii BUNpaBaeH-
HA | 3anobiraHHA HOBMM K.Mp.; y BUNaZKax, nepeabadeHnx umm Kogekcom,
OOMYCKAETbCA 3BiNIbHEHHA Big, KPMMIiHA/bHOI BiAMNOBIAA/bHOCTI | BiA, Mno-
KapaHHA 41 Moro BiAdyBaHHA, a TAKOX 3aMiHa MOKapaHHsA BiNbll M AKUM;
NMOKapaHHA Ta iHLWIi KPpMMiHA/IbHO-NPABOBI 3aX0AM, WO 3aCTOCOBYHOTLCA 10
0cobu, He MOXKYTb MaTK CBOIM 3MICTOM 3aBAaHHA Gi3MYHMX CTPaXKAaHb UM
NPUHUXEHHA NOACBKOI MigHOCTI;

10) npuHuyun HegidBopOMHOCMI KPUMIHAMLHOI 8i0N0BIOALHOCMI: KOXK-
Ha ocoba, Wo BYMHWANA AisHHA, nepeabaveHe uum Kogekcom, nignarae
NoKapaHHIO Ta/abo iHWKUM KPUMIHAIbHO-NPaBOBMM 3aX04aM; 3Bi/IbHEHHS
BiA, KpMMiHaNbHOI BiANOBIAANBHOCTI, BiZl MOKapaHHA YM 1oro BiabysaHHs, a
TaKO) 3aMiHa NOKapaHHA Binbll M’ AKMM A0NYCKAOTLCA AnLLE Y BUNAZKaX,
nepeabayeHnx umMm Kogekcom.

Jlimepamypa

e Anbbpext I.-A. 3abbiTan ceoboaa. MNpUHUMMbI YTONOBHOMO Npasa B eB-
ponemnckom auckyccum o besonacHoctu / Mep. ¢ Hem. I.I. Mowak. — Ogec-
ca: ActponpuHT, 2006. — 160 c.

e annHckmin A.D. YroNoBHOE NPaBO B OXWAAHWMM NEpPEMEH: TeopeTu-
KO-MHCTPYMEHTaNbHbIM aHanu3. — M.: MpocnekT, 2008. — 400 c.

o Onetyep ., Haymos A.B. OCHOBHble KOHLLENLMM COBPEMEHHOIO Yro-
noBHOro npasa. — M.: FOpuctb, 1998. =512 c.

e XaBpoHOK M.I. IcTopia KpMMiHaNbHOrO NpaBa EBPOMENCHKMX KpaiH:
MoHorpadis. — K.: IcTnHa, 2006. — 192 c.

3anumaHHs i 3a60aHHA

1. Ha3BiTb BiAOMi BaM AOKTPUHM (LLKOAM) KPMMiIHANABbHOTO MpaBga. Y yomy
NONArat0Tb OCHOBHI BIAMIHHOCTI MiXX KJAACMYHOK i COLIONOrYHOK LWKO-
namm’?

2. MpoaHanisyiTte 3miHM, BHeceHi Ao KK B ocTaHHi 10 pokis. AKi 3 HuUX
FPYHTYIOTbCA Ha 3acaZax Teopii HOBOrO COLLia/IbHOMO 3aXMCTy?

3. O3HaomTecs Ha cTopiHui http://www.un.org/ru/ecosoc/about/crime-
prev_commission.shtml Be6-canty OOH 3 aisanbHicTio Komicii 3 3anobirax-
HA 3/104MHHOCTI Ta KpMMiHa/IbHOTO Npasocyaas EkoHomivHoT i CouianbHOI
Pagn. LLlo B moXKeTe NOBIAOMUTI NPO AiANbHICTb Liel Komicii B chepi kpu-
MiHa/lbHOro nNpasa?

4. NMpoumnTainte PiweHHs KC Big 2 anctonaga 2004 p. Ne 15-pn/2004 vy
CnpaBi NpPo MNpM3HaYeHHs cyaom Binbll M'AKOrO MOKapaHHA i MOACHITH,
AKOTO NPUHUMNY KPUMIHAAbHOMO Npasa CTOCYKTLCA C10BA B M. 4 MOTUBY-
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Ba/IbHOI YaCTMHM NPO Te, L0 K0OMEKEeHHS OCHOBHMX NPaB JOAMHM Ta FPO-
MaZAHMHA | BTINEHHA UMX 0BMeXeHb Ha NPaKkTULi A0NYCKAETbCA AnLle 3a
YMOBW 3abe3nevyeHHs nepeabadyBaHOCTi 3aCTOCYBaHHA MPaBOBMX HOPM,
BCTAHOB/IOBAHMX TaKMMM OBMeXKeHHAMKU. TobTo obmerkeHHA byab-sKo-
ro nNpaBa NMoBMHHE Da3yBaTMCA Ha KpUTEPiax, AKi AaayTb 3Mory ocobi Bi-
[OKPEM/IOBATL NMPaBOMIpHY MOBEAiHKY BiA, NPOTMNpaBHOi, nepenbdayatu
FOPUAMYHI HAaCNiAKM CBOET NOBEAIHKN Y,

PexomeHOyemMo npoyumamu

e [1naToH «3aKOHM», «[1ONITUKY.

e ApuctoTenb «[1po bnare i 3ne», «Kateropii», «Mpo TAymadyeHHa».

e LinuepoH «Mpo 3aKoHMY.

e Tomac [o66¢ «/leBiadaH, abo MaTepis, bopma i Bnaga Aeprkasu Lep-
KOBHOI i UMBiNbHOI» (1651).

¢ BonbTrep «dinocodebki ancty» (1733), «KomeHTap A0 «[lyxy 3aKOHIB»
(1735), «ocsig npo ayx i 3suyai Hapoajis» (1769).

e llapnb Jlyi ne MoHTeck’e «Ipo ayx 3akoHiB» (1748).

e Yesape bekKkapia «Mpo 3104MHM i NoKapaHHa» (1764).

e CemeH [ecHuupkunit «CNoBO NPO NPUYMHM CMEPTHUX CTPaT y CNpaBax
KpUMiHanbHux» (1770).

o [I)xepemi beHTam «Teopia nokapaHb i Haropoay» (1780), «BcTyn Ao oc-
HOB MOPaNbLHOCTI 1 3aKoHOoAaBcTBa» (1789), «AeoHTonoria, abo Hayka npo
Mopanby», « OCHOBM KpMMiHanbHOro npasa», «CyaAyKeHHs npo 6innb Wwoao
KaTOpXKHMUX pobiT» (no 1788).

e EMmaHyin KaHT «OcHOBM MeTadisnkm mopanbHocTi» (1785), «MeTa-
®i3MYHI Hayana BYEHHA NPO YecHOTU | «MeTadi3nyHi 3acaam BYEHHS Npo
npaso» (1797).

e AHcenbm ®eitepbax «KpuTuka npupoaHux npae» (1796), «AHTK-
fob66c» (1798), «Mepernaa OCHOBHUX NPUHUMNMIB | OCHOBHMX NOHATL NO3K-
TMBHOTO KpMMiHanbHoro npasa» (1800), «Miapy4HMK 3arasbHOr0 YUHHOMO
y HimeuumHi kpumiHanbHoro npasa» (1801-1848), «KpuTunka KnenHuwpo-
OIBCbKOTo NpoekTy KpMMiHaNbHOro ynoXeHHA ana Koponisctea baBapii»
(1804), «HesBuualiHi KpuMiHanbHi cnpasu» (1811), «KpumiHanbHe yno-
eHHa ana Koponisctea basapis» (1813), «/JoKyMeHTanbHMIA BUKAAA 3HA-
MEHUTUX 37104MHIB» (1829).

e [eopr lerenb «Hayka norikn» (1812-1816), «dinocodis npasa» (1821).

e Bonoanmump Cnacosuy «[igpydyHUK KpuMmiHanbHOro npasa» (1863),
«MpaBa aBTOPCbKi Ta KOHTpPadaKLia» (1865), « HoBi HANPAMKM B HayLli KpW-
MiHanbHOro npasa» (1898).

e OnekcaHap Kuctakiscbkuii « JocniaxeHHA Npo cmepTHY Kapy» (1867),
«l0N0BHI MOMEHTH iCTOPIi PO3BUTKY HAayKWM KpMMiHanbHOTO npasa» (1873),
«EnemeHTapHUA MigpPyYHUK 3araibHOro KpumiHasbHOro npasa» (1875),
«Monoaj 3104MHL 1 yCTaHOBM A4 IXHbOro BUMpasaeHHa» (1878), «[o
MUTaHHA NPO BMNIMB IHOPOAHWULLKOTO Npasa Ha pociicbke» (1880).
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e Kapn Mapkc «CmepTHa Kapa» (1853), «HaceneHHs, 3/104UHHICTb i Na-
ynepism» (1859).

e Yeszape /lombpo3o «leHianbHicTb i Hoxesinaa» (1863), «3104MHHa
moanHa» (1887), «*KiHka 37104MHHMUA | npocTUTyTKa» (1893), «HoBITHI
YCMiXW HayKu Npo 3104mHuA» (1902).

e EHpiko ®eppi «KpuMiHanbHa coujonoria» (1883), «Mo3UTMBICTCbKA
LKoa Kpuminonorii» (1901), «docniaKeHHa Npo 3104MHHICTb» (1901).

* Padaese lapodano «KpumiHonoria» (1884).

e [abpient Tapa «3n04nMHEUpb i 3104MHY, «[1OpPiBHANBHA 3/T04YMHHICTLY
(1886), «®inocodia nokaparHa» (1890), «3n04nHM HaToBMY» (1892).

e ®paHu, doH JlicT «Kypc KpnmiHanbHoro npasa» (1891).

o Eminb Jiokreiim «Camosbusctso» (1897), «MeTop, coujonorii» (1898).

e [ycTaB AwaddpeHbypr «37104nH i 6opoTbba 3 HUM. KpMmiHanbHa Ncmxo-
noria ona nikapis, topucTis i couionoris» (1906).

e |BaH POMHULbBKMIN «BYEHHA NPO NOKapaHHA y 3B’A3KYy 3 TIOPMO3HaB-
cTBOoM» (1889).

o Muxanno YybuHcbKknin «Hapncn KpnmiHanbHOT noniTnkn» (1905).

e Anonbd MPUHC «3axMCT CyCcniNbCTBa | NePeTBOPEHHNA KPUMIHANIbHOrO
npasa» (1910).

e *oszed BaH-KaH «EKOHOMIYHI daKkTOpU 3104MHHOCTI» (1915).

e Cepril MNo3HMWeB «BYeHHA NPO KapabHi 3aX0a4M 1 MipX MOKapaHHAY,
«ONTAYa 3104MHHICTL | 3axoan BopoTbbu 3 Heto» (1910), «KpmumiHanbHa
NCUXONOTIA. 3N0YNHHI TUNU» (1926).

Padumo nodusumuce
e JltoanHa Ha BCi Yacu (Benuka bputaHin, 1966, pexucep ®Ppeq UnHHe-
MaH).
e Cokpat (CPCP, 1991, pexucep Biktop Cokonos).
e [pe3ymnuia HeBuHyBaTocTi (CLLUA, 1990, pexkmcep Anan . Makyna).

1.3. ®opMH iCHyBaHHA KPHMiHAAbHOI'O Mpasa.
3aKoH Npo KpHMiHAAbHY BiANOBiAadbHICTD,
HOIo YHMHHICTD i ajisa

1.3.1. ®dopmu icHyBaHHA KPMMiHANbHOrO NpaBa

1.3.1.1. Y KK YkpaiHu (4. 1 cT. 3) 3adikcoBaHo odillinHNiA Niaxia woao
bopM icHyBaHHA 3aKOHOAABCTBA NPO KPUMiIHANbHY BiANOBIAaNbHICTb, 3ria-
HO 3 SKMM BOHO CT@HOBUTb CODOO OAMH KOoAMDIKOBAHMI 3aKOH — Kpmmi-
HaNbHUI KOAEKC YKPaiHW; iHWI HOPMATMBHO-NPABOBI aKTK He BXOAATb A0
CUCTEMM KPUMIHANbHOTO 3aKOHOAABCTBA (iICHYIOTb AeAKi BUHATKM 3 LbOro
npasuaa, Npo Wo MTMMeTbCA HMXKYe). LlMm BOHO MPMHLMNOBO BiApi3HA-

74



ETbCA Bi,ﬂ, IHWMX rany3e|71 BITYM3HAHOIO 3aKOHOAaBCTBA, @ TAKOXK Bi,ﬂ, KONn-
LWHBbOTO KPMMiHaNbHOTO 3aKOHOAaBCTBa (Yacis YPCP oo 1960 p.), Ake ao-
MYCKan0o 3aCTOCYBAHHA iHWKX, Kpim KK, KpMMIHaIbHUX 3aKOHIB.

Tol $aKT, WO YCi NONOXKEHHA LOAO KPUMIHaMbHOI BiANOBIAANLHOCTI i
nokapaHHA mictaTbea nue y KK, Bigobparkae npuMHLUMN MOHI3MY KpUMi-
Ha/IbHOTO 3aKOHOAABCTBA. ANle MPaKTUYHO AR YCIX AePXKaB EBPOMNENCbKOI
KOHTUHEHTa/IbHOi NMPaBOBOI CiM’T, KPiM MOCTPaAAHCHKMX, MPUTAMAHHUM €
npouec aekoandikauii KOUMiHaIbHO-NPABOBUX HOPM, KOMIM BOHW Nepemi-
WytoTbeA i3 KK 40 iHLIMX 3aKOHIB (Ayani3am KpMMiHaIbHOrO 3aKOHOAABCTBA).

Hanpuknad, KapHuli kodekc lMonewi (cm. 116) susHa4ae, wo nosoxceHHs do2o
302a/16HOI YacMUHU CMOCYrOMbCA IHWUX 3AKOHIB, AKI nepedbavyaroms KpUMIHAI6HY
8i0nosidasbHicMe, uwWe y pasi, AKWO Ui 3aKOHU ABHO He BUK/IHOYAOMb 30CMOCY8aH-
HS Yux nosoxceHs. [Mopsad 3 KKy Monbwji ditome, 30kpema, Yexkosull 3akoH (1936 p.),
3aKoH npo 6opomsby 3 HE3GKOHHUM 8UpPobHUYMBoM cnupmy (1959 p.), Kodekc npo
nodamkoei 3n04uHuU (1999 p.), 3akoH Npo 3anN0bi2aHHA 37108 UBAHHA HOPKOMUKA-
mu (1985 p.), NonoHeHHA AKUX MOXYMb He 8i0nosioamu nonoieHHAM 3a2a6Hol
yacmuHu KK Monewii. Takoxc y Monbwii € TopeosensHuli kodekc (1934 p.), Kodekc npo
npocmynku (1971 p.), 3akoH npo 8i0no8sidanbHiCMb KosekmusHuUX cyb’ekmis 3a Oii,
3060pOoHeHI nid 3a2po30to NoKkapaHHsa (2002 p.), Mowo. Y uinomy nosbCbKe Kpumi-
HasbHe NPaso CKAAOAEMbCA i3 302a/1bHO20 KPUMIHAIbHO20 NPABA i YOMUPLOX Cheuj-
as1bHUX po30dinie: PO NPOCMynKu, 8ilicbKOB020, PiHAHCOB020, HOBEHATbHORZO.

1.3.1.2. IHoaj nayTatoTb dopmu (e X Ha3nBaoTb — GOPMM iCHYBaHHSA
abo akepena) KpMMmiHanbHOTo Npasa Ta Gopmu (AKepena) KpUMiHaNbHOTO
3aKOHOABCTBa | MOMMW/IKOBO CTBEPAMKYIOTb, LLO AMLLIE 3aKOH NPO KPUMI-
Ha/bHY BiANOBIAANbHICTL € OPMOIO (AXKEPENOM) KPUMIHANBHOTO MpaBa.

AKLWLO PO3YyMITU AXKEePeno KPpMMiHa/bHOTO npasa Ak Gopmy, B AKiA BOHO
iCHYE, TO 3aKOH MPO KPMMIiHa/IbHY BiANOBIAANbHICTb € MPAKTUYHO EANHOKO
bopMoto KpMmiHanbHOTo Npasa, 60 B cyyacHi YkpaiHi BOHO Malixke He ic-
HYE B iHWNX popmax. BUHATKAMM €, 30Kpema, He3HauYHi 3a obcsarom nono-
EeHHA KOHCTUTYLiT YKpaiHW, OKpeMUMX iHLLIMX 3aKOHIB, @ TaKOXK piweHb KC i
€CMNN, aKi GaKTUYHO 3MiHIOTb 3MICT NonoxeHb KK Ykpaiiu abo gatoTb im
HOBY OQiLiMHYy Ta 060B’A3KOBY A5 BpaxyBaHHA iHTepnpeTaLito i TMM ca-
MMM BNMBAKOTb Ha GOPMY KPMMIHANBHOIO NpaBa. Y LbOMY CEHCi MOHATTA
dopm (axkepen) KpumiHanbHOro Npasa i Gopm (Axkepen) KpUMiHaIbHOTO
3aKOHOaBCTBa 36iratoTbcst abo MaliKe (3@ BUHATKOM aKTiB 3aCTOCYBaHHA |
TAymadeHHs) 3biratoTbea.

3araiom A0 ¢hopM KPUMIHAMbHO20 NPAsa MOXKHa BiaHeCTM yci Buau
[OKYMEHTIB, 3 AKMX € MOXKAMBICTb OTPMMATU IHHOPMALLIKO MPO 3MICT HOPM
KpMMiHanbHOro npasa. Lle:

1) HOpMaTUBHO-NPABOBI Ta AEAKI iHLLI, CYMiXKHI 3 HUMK, aKTU:

— 3aKOH MPO KPMMiIHaNbHY BiZAMNOBIAaNbHICTE — OCHOBHa dopma KpuMi-
HanbHOro npasa. e KK YKpaiHu Ta 3aKOHU, AKi BHOCATb A0 HbOMO 3MiHU;

— KoHCTUTYUIA Ta iHWI 3aKOHW YKpaiHK, @ TaKOX MiA3aKOHHI aKTK, TOYHI-
e, X OKpeMmi NONOXKEHHS;
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— OKpemi piweHHA KC, AKMMM NONOXHKEHHA TOTO YM IHLWOTO KPUMIHAABHOTO
33aKOHY BM3HAHO HEKOHCTUTYLINHMMM abo, HaBMNaKM, KOHCTUTYLIMHUMK;

— OKpPEeMi MOJIOXKEHHA YMHHWUX MIXKHAPOAHWX [A0roBOpiB, 3roda Ha
060B’A3KOBICTb AKMX HagaHa BP;

— OKpeMi 3arasibHOBM3HaHI NPUHLMAN | HOPMUM MiXKHAPOAHOro nNpasa (30-
Kpema TakKi, AK NPUHLMN BEPXOBEHCTBA NpPaBa, NPUHUMN CNPaBeanMBOCTI,
NPUHLMN NPONOPLIAHOCTI, MPUHUMM KOPUANYHOT BUSHAYEHOCTI);

2) aKTK 3acTocyBaHHA (NpaBopeanisauiiiHi) Ta akTM TaymadeHHsa (iHTep-
npeTaLinHi):

— oKpemi pieHHA ECIJ1 Ta iHWKX MiXXHAapO4HUX CYA0BUX YCTAaHOB, OPUC-
OMKUIA AKX BU3HAHA YKpalHOLo;

— CyA0Ba NPaAKTMKa HaLioHaNbHUX cyAiB, y T.4. pitueHHs KC Wwoao odiuin-
HOro TAymaydeHHA KOHCTUTYLIT | 3aKOHIB YKpaiHM Ta aKTW Cy40BOrO TAyMa-
YeHHA Cy/aiB 3arasbHOI OPUCANKLI;

— KpMMiHaNbHO-NPaBOBa AOKTPMHaA.

MNpaBoBi 3BMYai B YKpaiHi NPakTMYHO He € GOPMOIO KpUMIHAAbHOIO npa-
Ba. MoyKHa 3raaati nmile npo icHyBaHHA y KK cT. 438, akoto nepeabayeHo
BiANOBIAANbHICTb 3@ NOPYLEHHS 3BMYAIB BiMHW. YTiM, B KOHTEKCTI Lii€i cTaT-
Ti NoOpyLEeHHA 3BMYaiB — Lie AiAaHHSA, Npamo nepeabadyeHe patndikoBaHUM
YKpaiHO MiKHAapPOAHUM [0roBOPOM, TODTO MO CyTi MAETbCA MPO NOpy-
LWEHHA He 3BMYaAiB, a MPAaBOBUX HOPM.

Min mum, 8 0esKux KpaiHax AQpuKU 80HU — UinKom sae2imumHi. Hanpuknad,
napasnenbHo 3i cmeopeHUM 3a 0onomozoto aHenitiyie KK, 3a AKum Kapanacs bine-
wicme 3n104uHis, we 8 XX cmonimmi 8 [aHi 30 38U4GEBUM NPABOM Kapasnucs He3a-
KOHHE BUMOB/ISHHA KAAMm8U, 30K/AUK NPOK/I60HI8 6oz2ie Ha iHUWYy ocoby, adrnbmep,
0b6pasa soxcois.

* 3k X

Yce 3a3HaveHe Bulle Woao ¢opm (aKepen) KpMmMiHaNbHOTO Npaga Bigo-
Oparkae NO3UTUBICTCLKIM Niaxia, AKM cynepedunTb NPUHUMNY BEPXOBEH-
CTBa npasa.

[HWiM Nigxig A0 UbOro NUTaHHSA — NPUPOAHO-NPaBOBUIA (HaTypanicTuy-
HW), KoAn TpaBO PO3rNALAETLCA AK PeHOMEH, AaHWni Mpupoaoto, a He
CTBOPIOBAHMIN AepKaBoto. [1paBo NPUPOAHO iCHYE, a Nt0AMHA AnLLe NOCTY-
MOBO BiAKPMBAE MOro AnA cebe, ane He CTBOPIOE i HE TYMaUnTb.

3a TaKkoro niaxoay, No-nepuie, Axxepen nNpasa, 3 AKMX BOHO HibW «HaMnoB.-
HIOETBbCAY, He ICHYE. [OBOPUTM NPO HAaMOBHEHHSA [paBa 3 TaKMX « AXKEPen», AK
3aKOH, IOrOBIp i CyAl0Ba NPaKTMKa Tak CaMo a/orivyHO, AK CTBEPAKYBATH, WO
CBIiTOBMIN OKeaH HAaNOBHIOETLCA 3 PIYOK, NbOAOBMKIB | AoLLiB, 60 HacnpaBsaj
yce ue — popmu icHysaHHs CBITOBOrO OKeaHy. IHWNMM CNIOBAaMM, 3aKOH, [0-
roBip, Cy/10Ba NPaKT1Ka, AOKTPMHA, 3BMYai TOLLLO — LIe He AXKepena Npaga, a
bopmm (B cydacHOMY CBITi mepeBaxHO NMCbMOBI), AkMx Mpaso Habysae AnA
TOro, Wob NtoAM — Ha LUbOMY eTani iXHbOro PO3yMOBOTrO i AyXOBHOIO PO3BUT-
KY — Ma/iM MOXJ/IUBICTb 3 HUM O3HAMOMMTUCA | MOrO 3pO3YMITH.
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Mo-apyre, NOHATTA «KPUMIHa/bHE NPaBO» 3araJioM CTAE HOHCEHCOM,
OCKINNbKM BOHO HE MA€ OAHOro BIAHOWEHHA A0 NPaB KOANHW, AKI € OCHO-
BOLO i 3MiCTOM NpunpoaHoro Mpasa. 3amicTb TOro, LWob CTBOPIOBATHM, HAMNOB-
HIOBATW i BUBYATWU CUCTEMY 3HAHb MPO Te, WO € 3/104MHOM, 3 L0 HUM He €,
NPO NMOKapaHHA Ta iHLWi NPaBOBi HAC/IAKN BYMHEHHA OCODOI 3/104MHY i MPO
aNbTEPHATUBHI MOKAMBOCTI PO3B’A3aHHA KPMMIHANbHOTO KOHOMIKTY, MK
roBOpMMO npo He3rnysanini beHomeH, AediHilia AKOro CKNaAa€eTbCA 3 ABOX
CNiB, AKI B MPUHLMMI HE NOBUHHI NOEAHYBATUCH — «3/104MH» | «npaso». Lo
nepeabadae Take ix NPOTUNPUPOAHE NOEAHAHHA? [1PAaBO BUMHATU 3/10UNH?
MpaBo He BUMHATM 3104MH? [paBO 3axXMLATUCH BiA, 3104MHY? Hi, Hi i Wwe
pa3 Hi. AKWO MAeTbcA NPO NpPUBAACHEHE AEPXKaBOK «MPaBO» KapaTu 3a
3/104MH, TO HaraJaemo: Ha BIAMIHY Bif NHOAMHWN AEPXKaBa HE MAE KOAHUX
npas — BMK/OYHO 3aBAaHHA, 0O0B'A3KM Ta MOBHOBAXKEHHS, HEOOXiAHI ANs
BMKOHAHHA LMX 3aBAaHb M 0608 A3KiB.

€a1Hi NpaBga, AKi nepenbdbayeHi «kKPUMiHaIbHUM NPAaBOM» — Lie MPaBO He-
06xiaHOi 0OOPOHM, MPABO 3aMOAIATM MEBHY LWKOAY B YMOBAX 3aTPUMaHHA
3/104MHLA, KPaMHbOI HeOBXiAHOCTI, BUKOHAHHA HaKa3y TOWLO, @ TaKOX npa-
BO BYTM 3Bi/IbHEHWM 33 NMEBHUX YMOB BiZl KpMMIiHANbHOI BiANOBiAaNbHOCTI,
BiZ, MOKapaHHA YM Moro BiadyBaHHA. Ane 3MiCT UMX npaB, O4eBUAHO, He €
OCHOBHMM 3MICTOM L€l ranysi topucnpyaeHuii. OCHOBHWM 11 3MiCTOM € No-
JIOXKEHHA, LLLO BU3HAYAKOTb, L0 CaMe € 3/104MHAMM | AKI MOKapaHHA MOXYTb
6yTV NpU3HAYEHI 33 3/104MHM.

TaKMM YMHOM, iICHYE KpUMiHabHEe 3aKOHOAABCTBO (KPMMIHANbHMIA 3aKOH)
AK rany3b 3aKOHOAABCTBA. ICHYIOTb TaKOX BiAMNOBIAHA HayKa i OPUANYHA Ha-
BYa/bHa AMcUMNAiHA. Ane Te, WO MM Hapasi HAa3MBAEMO «KPMMIHAbHMM
NPaBOM» SIK HAYKOLO i HABYa/IbHOO AMCLMIMAIHOK, HacnpaBi Tpeba Ha3nBa-
TN KPMMIHa/IbHOIO AOKTPUHO YW CKOPOYEHO — KPUMIHOAOKTPMHOLO (Bif, 1aT.
crimen —3N104MH i doctring — BYEHHSA, HayKa, HaBYaHHA, Wo nepenbayae Teo-
pito, CMCTEMY 3HaHb MPO 3/104MH), abo KpumiHoTeopieto (Big, rpeu, thedria —
PO3rNs4, AOCNIAXKEHHA), aB0 KpMMIHONPYAEHLIEO (Bia NaT. crimen —3104MH
i pridentia — 3HaHHA), abo BiNbll 3BUYHO — KPUMIHOIOTIEID AK HAYKOK MPO
3/104MH (Big, NaT. crimen — 3104MH | AaBHbOrpeL. Aoyog — BYUEHHS).

Te *, WO MW HA3MBAEMO KPUMIHOMOTIEKD — HAYKOK NPO 3/IOYUHHICTb, i
NPUYMHK, 0coByY 3104MHLA, 3/104UHHY MOBEAIHKY, LWAAXK | 3acobn 3anobi-
raHHA 3N04YMHHOCTI TOWLO, HEODXiAHO 06’eAHATN 3 HAYKOK «KPUMIHAbHE
npaBo» B 0AHE EAMHE 3 Ha3BOK «KPUMIHOA02iA». Ha cboroaHi Ui ABi Hay-
KW LUTY4YHO po3’eAHaHi, NO-Pi3HOMY BMBYAOTLCA, TOMY PI3HUMM € METOAM i
pe3y/bTaTh IXHiX AoCcniAXeHb. [TpoTe HacnpaBAi Le eAMHa HayKa, a TaKoX
€4VHa rany3b Npasa i €4AMHA HaBYabHa AMCUMNAIHA. B 1T mexax moXKHa
BUAIANTM TaKi nigranysi, wo aocniaxysanu 6:

— Miccionoris (Big, naT. missio —3aBaaHHA) — AETEPMIHAHTU 3/I0YUMHHOCTI i
BOZHOYAC 3aBAAHHA 3aKOHY NMPO KPMUMIHAIbHY BiANOBIAANbHICTb;

— npeBeHTONOTIA (BiA NaT. praeventio — nonepeasKeHHsA) — 3acobu 3ano-
HiraHHA 3104MHaAM, Y T.4. 33COOUN KPUMiIHANBHOTO 3aKOHY;
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— neniHkseHTonoris (Bia nat. delinquens — npaBonopyLLHKK) —ocoby 3n10-
YMHUA | cyB’EKTa 3/104MHY;

— BIKTMMOAOTIA (Big NaT. victima — »epTBa) — *KepTBy 3/I04MHY i NoTepni-
JIOTO, YCi MOMJ/TIMBOCTI OTPUMAHHA HUM HaexHOoI caTucdakLii;

— opraHisonoris (Big naT. organizo) — cniBy4acTb Y 3/104MHi, rpynoBy Ta
OpraHi3oBaHy 3/104MHHICTb;

— peumnamsonoria (Big nat. recidivus — TOW, WO BiAHOBAIOETbCA, NOBEP-
TAETbCA, MOBTOPKOETLCA) — PEUMAMB | MOBTOPHICTb 3/104MHIB, pPeuUaANBHY
3/104NHHICTb;

— toBeHosoria (Big naT. juvenalis — toHauYnin) — 3N10YMHHICTb HEMOBHOMITHIX
M 0cobNMBOCTI KPUMIHANbHOI BiANOBIAANBHOCTI Ta MOKapaHHA HEMOBHO-
NiTHIX;

— Kopynujonoria (Big nat. corrumpere — ncyBaTh) — KOPYNUiiHi NnpaBono-
pYLUEHHS;

— BaloneHconoria (Big nart. violentce — HaCUNBLCTBO) — HACUMbHULIBKI 3/10-
YUHM TOLLLO.

Mpy LbOMY OKpemoto NigNOPAAKOBAHOK KPUMIHONOTIT rany33to 3HaHb
(@ moxnnBo, 1 OKpemoto i nigranyssto) cnig BU3HATK Te, WO HaAcnpaBsa
nepebyBae AL «3a MeXaMmn» KPUMIHOMOTIT (AK BYUEHHA NPO 3/104MH i 3710-
YMHHICTb), Te, WO «obcayrosye» ii, — Ue NUTaHHSA YNPaBAIHHA AiANbHICTIO
WOoA0 3anobiraHHA Ta NPOTUAIT 3/TOYMHHOCTI, CTaTUCTUYHOI Ta iHWOI Kpu-
MiHOMOrIYHOI iHbOPMaLi, KPMMIHONOTIYHOrO aHanidy, opraHisauii Kpumi-
HONOTYHUX AOCNIAKEHD, PO3POOKM KPUMIHONOFYHMX NNAHIB | MPOrHO3iB,
KPMMIHOMIOTIYHOI eKCrnepTU3n Towo. Yce Le MOXKHa 06’eaHaTV Ha3Boto cep-
Beposioria (Big nat. servire — obcnyrosysath).

BuxoaAaum i3 3a3Ha4eHOro, TepMiH «KPMMIiHa/IbHE NPaBO» CTOCOBHO Kpu-
MiHOMOTIT (KPMMIHOZOKTPUHM, KPUMIHOTEOPIi, KpUMIHOMpPYAEHLLi) Moxe
3acTocoByBaTMCA Xiba WO YMOBHO, AMWe 3 TUX MiPKyBaHb, WO A0 HbOro
HaATO 3BMKAWM Cy4acCHi BYEHI, BUKNaAaYi i CTyaeHTU. TepmiH Xe «axepena»
CTOCOBHO NMpaBa He BapTO BXMBATK B3arani.

TaKMM YMHOM, KKPMMIHANIBHOMO NpPaBa» AK rasay3si Nnpasa He iCHYE B TOMY
PO3YMiHHI, AK «UMBinbHe NpaBo» abo «cimelrHe NpaBo» Towo. TepMiH
«KpUMiHa/lbHE NPaBo» B CyH'eKTMBHOMY PO3yMiHHI Bigobpaxae dikuito,
aayKe BOHO rOBOPUTbL He NMPO npasa JOAMHK, a paale npo ii obos’s3-
KM (TOYHilWe — Npo BiANOBiAaNbHICTb 3a iX NOPYLIEHHA, 38 NPOTUNPABHY
noBeaiHKy), a B 06’eKTUBHOMY PO3YMiHHI O3HaYaE iCHYBAHHA CYKYMHOCTI
ABMLL, TakMX AK: 1) KpMMiHa/bHE 3aKOHOAABCTBO (@ TAKOXK MiKHapoa-
Hi 4OroBOPM WOAO MOro rapMoHi3alii y NeBHUX MNPOCTOPOBUX MEXKaXx);
2) Moro TAymayeHHs (iHTepnpeTauis), y T.4. AOKTPUHANbHE; 3) NpaKkT1Ka
I0T0 3aCTOCYBaHHA".

XaBpoHoK M. [lewo npo CyTHICTb KpUMiHanbHOro npaea (iHakwwui nornag) // KOpuamuHmin sicHuK
YkpaiHu. —2013. — Ne 12.
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1.3.1.3. He BX04ATb 40 CMCTEMW KPMMIHANbHOIO 3aKOHOAABCTBA, afne €
bopMoto KpMMiHaNbHOMO NpaBa OKpemi nonoxkeHHa KoHcmumyuyii Ykpa-
fHU, AKa Ma€e HaMBMLLY FOPUANYHY CUAY, @ TT HOPMKM € HOPMaMM NPAMOI Aii.
BianosiaHo Ao cT. 8 KoHCTUTYLLIT YKpaiHW 3aKOHM YKPaiHWK, Y T.4. 3aKOHW NPO
KPMMiHaNbHY BiANOBIiAaNbHICTb, MatoTb NPUAMATUCA HA OCHOBI KOHCTUTY-
LT YKpaiHu i NOBMHHI Bianosiaath in.

HeBianoBiAHICTb 3aKOHIB MPO KPMMIHANAbHY BiANOBIAANbHICTb KOHCTU-
Tyuii YKpaiHM, @ TakoX NOpPYLWEHHA BCTaHOB/EHOT KoHCTUTYLiED YKpaiHK
npoueaypu ix po3rnaay, yxsaneHHs abo HabpaHHA HUMK YMHHOCTI TATHYTb
BM3HaHHA iX KC y BCTaHOBNeHOMY KOHCTUTYLIEIO | 3aKOHamK YKpaiHW no-
PAAKY HEKOHCTUTYLiMHUMU. Lii nonoxkeHHA matoTb 060B'I3KOBO BPaxoBy-
BaATMCA Nif YaC TIYMAYeHHA | 3aCToCyBaHHA HOpMm KK.

Hanpwuknag, PiweHHam Big 2 anctonaga 2004 p. Ne 15-pn/2004 y cnpasi
NpPo NPM3HAYEeHHA cyaom Binblu M aKoro nokapaHHsa KC BU3HAB HEKOHCTU-
TYLIMHUMK OKpemi nonoxkeHHa cT. 69 KK. Mi3Hilwe 3akoHoaasLemM A0 Uj€l
CTaTTi 6YyNM BHECEHI BIANOBIAHI 3MiHMN.

1.3.1.4. Jo iHwux 3aKoHie, ski € e oAHield GOPMOD KpUMiHaNbHO-
ro npasa B YKpaiHi, cnig BigHecTn 3akoHK «[po peabiniTaujo xepTts no-
NiITUYHKX penpeciin Ha YKpaiHi», «[Tpo 3acTocyBaHHA aMHiCTii B YKpaiHi»,
BiANOBIAHI 3aKOHWM MPO aMHICTItO, L0 NPUIMMaNNCh HEOAHOPA30BO B Pi3Hi
POKW, HM3Ka nonoxkeHb KK, KBK, KAI, K3M, «[MpukiHuesi Ta lNepexigHi
NONOMKEHHA» 3aKOHIB, AKMMWM BHOCMANCL 3MiHW A0 KK, @ TaKOX iHWI 3aK0-
HM Yn IXHI OKPEMI NONOKEHHA (HaNpUKNaa, B AKMX MAETbCA Npo 060B A30K
3BiNIbHWTM 3 Po6OTU 3acyaKeHMX OCib Ta 3abOPOHY iX NpaLeBnalLTyBaHHA
Ha neBHMX nocazax). Lli 3aKoHM B LUIMPOKOMY PO3YMIHHI TaKOXK € 3aKOHaMM
NpPO KPUMiHabHY BiANOBIAAbHICTb, OCKi/JIbKM BU3HAYat0Tb NOPAAOK I pea-
nizauji B TUX Yn iHWKX dopmax abo 3BiIbHEHHA Bif, Hei.
Tak, HiYUM IHWUM He Mmoxcyme bymu, ckaximo, «[TpukiHyesi ma [lepexioHi nosmo-
HeeHHA» 3aKoHy 8i0 5 keimHsa 2001 p. Ne 2341-1ll, 32i0H0 3 AKUMU HabpPas YuHHoCcMI
KK 2001 p., abo «[pukiHuesi nosioxceHHs» 3aKoHy 8i0 15 keimHsa 2008 p. Ne 270-VI,
AKUMU By1u 8U3HAYEHI 0cob1UB0CMI 3aCMOCY8AHHA NosoxeHb KK 8 KoHmeKcmi 2y-
MQaHI3ayii KDUMIHabHOI 8i0N08iIdaneHOCM.

3aKOHOM came NPO KPMMIiHabHY BiANOBIAaNbHICTb € 3aKoH «[1po aa-
MIHICTPATUBHUI Harnaz 3a ocobamm, 3BiIbHEHMMM 3 Micub No3basieH-
Hs BOJi». Mo-nepuie, BiH nepeabayae 3acTOCyBaHHA A0AAaTKOBUX 3aXO0iB
KPMMiHa/IbHO-MPaBOBOrO BM/IMBY CTOCOBHO OCIb, siKi Byan 3acyaykeHi 3a
BYMHEHHA NEBHMX 3104MHIB. [To-Apyre, B iHWMX NPaBOBMX CUCTEMAX Ui 3a-
XO4M NPAMO IMEHYIOTbCA KPUMIHANbHO-MPAaBOBMMM, @ MONOKEHHA NPO iX
3acTocyBaHHA BKAtoveHi Ao KK (Benbria, binopyck, AaHis, ITania, Nlatsis,
CaH-MapuHo, ®paHuia, ®PH Ta iH.).

HeobxiaHo 3ragati 1 Npo OKPeMi NOIOXKEHHS IHWUX HOPMAMUBHO-Npa-
808UX OKMI8, 30KpeMa TUX, AKUMM BM3HAYAETbCA NOPAAOK 3aCTOCYBAHHA
NOMWNYBAHHA, YKa3n Npe3naeHTa YKpaiHM Npo NOMUAYBAHHA KOHKPETHUX

79



ocib, meanyHi NiacTaBm 3BiIbHEHHA BiZL KPUMIHANBHOIO NOKAaPaHHS 3a XBO-
poboto ToulP.

MpuHumMn nullum crimen nulla poena sine lege He BUKAOYAE MOXKANBOCTI
icHyBaHHA y KK Tak 3BaHUX 6IGHKEMHUX HOPM — HOPUANYHUX HOPM, LLO
BiACMNAIOTb A0 NEBHUX NPABWA, IHCTPYKLIN TOWO, iIHWWM YNHOM A03BONA-
0Tb JePXKaBHMM OpraHam, NocagoBMm ocobam BMAMBATM LUAXOM NPUA-
HATTA BIANOBIAHMX HOPMATMBHO-MPABOBMX aKTIB Ha KOHKPETHI O3HAKM
CK1ady 37104MHY i, aKTUYHO, Ha BM3HAHHA YM HEBM3HAHHA TOTO YM iHLWOTO
OiAHHA 3104MHOM. [10 BKa3aHMX HOPMATMBHO-NPABOBMX aKTiB BiAHOCATLCA
AK 3aKOHW, TaK i NiA3aKOHHI aKTK, WO IX BUAAIOTL [pe3naeHT YKpaiHu, ypaa,
MiHiCTepCTBa i BiJOMCTBa, KEPIBHMKN NiANPUEMCTB, YCTAHOB i OpraHisaL,in
Towo. Npobnema nonsrae y TOMy, WO Xo4a 3a3Ha4eHi HOPpMaTUBHO-MPABOBI
aAKTM | HE € 3aKOHOM MPO KPMMIHaNbHY BiANOBIAANbHICTb, Y pPa3i 3MiHW YmM
CKaCyBaHHA NEBHMX iX NONOKEHb MOXKe GaKTUUYHO BiAOYTUCS KpMMiHaniza-
Lia abo AeKpuMMiHanisaLia TOro Ym iHWOro AiAHHA.

3 npuliHammam y 2001 p. Hogozo KK byno dekpumiHanizosaHe make OifiHHA,
AK KOHMpabaHoa santomHux yiHHocmed. Ane y 2002 p. 8 MK santomHi yiHHocmi
byn1u 8U3HAYEHI AK BUO MOBAPIB, y 38°A3KY 3 YUM iX KOHMpabaHdAa bys1a 3HO8Y Kpu-
MIHANI308aHA — a3 00 Moo yacy, 0oku y 2011 p. i3 cm. 201 KK He 6ynu suKstoye-
Hi mosapu Ak npedmem KoHmMpabaHou. [TocmiliHo sHocaAMbCA 3miHU 0o [leperniky
HAPKOMUYHUX 30c06i8, NCUXOMPONHUX PeYoBUH i npeKypcopie. CKaximo, nocma-
Hosoto KM 8i0 23 mpasHsa 2012 p. Ne 408 i3 cnucky ocobnuso Hebe3neyHux ncu-
XOMPONHUX peyosuH byn0 8UKAYEHO MpPUHAduame nosuuil. lpome NUMAHHSA
npo HesioKnaoHe 38inbHEHHSA 8i0 NOKAPAHHSA 0CI6, AKi, MOX/1UBO, Bysu 3aCyOHeHI
30 He3aKOHHUU 06i2 yux peyosuH, He cmasusocs. Takull nidxio 0o kpumiHanizayiiy
dekpumiHanizauii disHb He 8idnosidae npUHYUNY 8epxogeHcmaa npasa i mae bymu
3MiHeHul (Ous. npo ye makox n. 1.1.3.2 nocibHuKa).

AK ue He AUBHO, ane TOM d)al-(T, YK € NOCATaHHA Ha BNACHICTb 3/1I04MHOM UM
aAMIHICTPAaTUBHMM NPOCTYMKOM, a TaKOXK iX KBanidiKkalis BM3HAYaAOTbCA He
KK (y 4. 3 cT. 3 AKOro NpaAmOo BKasaHo, L0 3/I04MHHICTb AifHHA, @ TaKOXK MOro
KapaHiCTb Ta iHWI KPMMIiHaNbHO-NPABOBI HACAIAKM BM3HAYAKOTLCA TiIbKM
UMM KoageKcom), a iHWMMKM 3aKOHaMK: CnoYaTKy 3aKOHOM Bif, 22 TpaBHS
2003 p. «Mpo noaatok 3 Aoxoais GisnuyHMX ocib», a 3 NPUNHATTAM MK —
3rigHo 3 n. 5 nigpo3ainy 1 po3sginy XX MK. Y Taknin cnoci6 Biadysanacb
WTYYHa AeKpUMIHani3aLia nesBHMX, 4OCUTb NOLWMPEHUX BUAIB MOCATAHb Ha
BNIACHICTb (30KpEeMa, KpaaixKKK i LaxpalncTea).

Lia cumyauia 8UHUKNG 8HACMIOOK WOPIYHO20 3POCMAHHA HEON0O0amKo8y8a-
HO20 MIHiIMyMy 00x00i8 2pOMAOAH, NOKAAOEHO20 8 OCHOBY PO3PAXYHKY PO3MIpY
3an00iaHOI MaliHOB80I WKOOU nNpu Keanigikauii 3104uHi8 ma admiHicmpamusHux
npasonopyweHs: AKwo y 2003 p. «Mexa KpumiHaaizayiiy (mobmo 3104UHHO20
pO3Mipy 8ukpadeHo2o matiHa) cmaHosuna 51 epH., mo 8 2006 p. — exce 525 2pH.,
y 2007 p. — 600 epH., y 2008 p. — 772 epH. 50 Kon., a y 2009 p. docszna no3HAYKu
907 epH. 50 Kon., 36inswuswuce 3a 6 pokie npubausHo y 18 pasis.

Takul cmaH peyell BUKAUKAB HEPO3YMIHHA 8 binblWocmi nomepninux 8i0 Nocs-
2GHb HO IXHIO 8/10CHICMb W000 NOAIMUKU 0epiasu y cgepi 3axucmy 8a1acHOCMI.
Boyesudb 3 yux mipkysaHs BP 4 yepeHsa 2009 p. 30ilicHusna 36opomHull KpoK y ik
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DPO3WUPEHHSA KPUMIHANI3AYiT BUKPAOEHb YyH020 MaliHa WAAXOM 3HUMEHHS «Mex |
KpuMiHanizayii» makux 0iaHe 3 3 00 0,2 HEONOOAMKOBYBAHUX MiHIMyMie 00x00is
epomadaH —y 15 pasis. Lle HenpodymaHe 3aKoHoOa8Ye pilueHHA npu3sesno 00 iH-
woi KpaliHocmi: Ha Cb020OHI € 3/T04UHOM NPOMUNPABHE 3080/100iHHA MAUHOM Ha
cymy auwe 114 2pH. 70 Kon.".

1.3.1.5. BianosiaHo Ao cT. 9 KoHcTutyuii YKpaiHu YUHHI MixcHapoOoHi
dozoeopu, 3rofa Ha 060B’A3KOBICTb AKMX HadaHa BP, € YacTMHOO Haljo-
Ha/IbHOrO 3aKOHOAABCTBA YKpaiHMW. I3 LbOro MOMOXKEHHA BWUMNAMBAE, LLO
YaCTMHOLO HalliOHaIbHOTO 3aKOHOAaBCTBA YKpaiHW He €: 1) HeYMHHI MiXKHa-
poAHi AoroBopu YKpaiHK, HaBiTb AKLLO 3rofa Ha 060B’A3KOBICTb iX HaZaHa
BP (Hanpuknag, MixkHapoaHa KOHBeHLs Npo 60poThdy 3 BepbyBaHHAM,
BMKOPUCTAHHAM, diHAaHCYBAaHHAM i HaBYaHHAM HaliMaHLiB Big, 4 rpyaHs
1989 p.); 2) YMHHI MiKHapOAHI AOroBOpK, 3roaa Ha 06OB’'A3KOBICTb AKMX
BP He HagaHa.

3rofa Ha 0O0B’A3KOBICTb MiXKHAPOAHMX AOrOBOPIB MOXKe ByTW HadaHa y
dopmi patndikauii abo npmneaHaHHA. OCKinbKKM YKpaiHa € NpaBOHACTYMHMU-
Leto npa. i 060B’A3KIB 32 MiXHapoaHMMM aoroBopamu Coto3dy PCP i Ykpa-
iHcbKoi PCP, TO 0 MiXKHapoAHWX A0rOBOPIB, 3roAy Ha 060B’A3KOBICTb AKMX
HaJaHO Nap/NaMeHTOM, NPUPIBHIOKOTLCA 1 iHLLI BiANOBIAHI 4OroBOPY.

YUHHUMM € ue onyBAiKoBaHI MiXHapOAHi AoroBopu YKpainu. Ix odi-
LiHe onybnikyBaHHA Ma€E 3AiMCcHIOBATMCA B «3ibpaHHi Aito4nx mixkHapoa-
HWX A0roBopiB YKpaiHM» Ta iHWKMX 0diLiMHUX APYKOBAaHMX BUAAHHAX YKpa-
HM («OdiLiiHMiA BicHUK YKpaiHuny», «BigomocTi BepxosHoi Pagy YkpaiHuny,
raseTu «YpsaaoBuin Kyp’ep», «fonoc YKpaiHm»).

MonoxeHHA 4. 5 cT. 3 KK rapaHTye, WO 3aKOH NPO KPpMMiHaAbHY BiANOBI-
[ANbHICTb FPYHTYETLCSA HA 3020/1bHOBU3HAHUX NMPUHYUNAX i HOPMaAX MiX-
HapoOdHo20 npasa. [1o0 BKa3aHWX NPUHUMMIB i HOPM MOXKHa BiZIHECTM TaKi,
LLLO CTOCYOTbCA BEPXOBEHCTBA NPaB HOAMHM, CYyBEPEHITETY AEPXKaB, ANMNIO-
MAaTUYHOTO IMYHITETY, NPaBa MiXHAPOAHMX LOrOBOPIB, MiXXHAaPOAHOIO MOp-
CbKOTO, NOBITPAHOIO, EKON0TYHOro, EKOHOMIYHOTO | 'YMaHITapHOro Npaea,
60pOoTLOM 3i 3104YMHHICTIO, NPABOBOI AOMNOMOMM i BUAAYI 3/104MHLB TOLLO.
3aranbHOBM3HAHI MPUHUMAN | HOPMW MIKHAPOZHOIo Mpasa 3akpinieHi y
BIANOBIAHWX NAKTax, AeKnapauiax, KOHBEHLIAX Ta iIHWMX AOKYMEHTaX.

3a3HayeHe NONOXKEHHS BMMarae imnaemeHmayii NoN0XeHb MiXKHapoa-
HMX LOroBOPIB A0 HALiOHANBHOIO KPWUMIHAAbHOIO 3aKOHOAABCTBA. YTiMm,
TaKa imniemeHTalin BiAbyBaeTbCA He 3aBXKAM abo BiaOyBaETbCA HE NOBHI-
CTHO UM HETOYHO. AK NPaBMAO, MOPYLIYKOTLCA BUMOrM Y. 2 CT. 9 3aKoHY «[1po
MiXKHapoaHi goroBopu YKpaiHu», Ae BCTAHOBAEHO: AKLIO Ha paTudikaLito
NOAAETbCA MiXKHAPOAHWI A0rOBip, BUKOHAHHA AKOro NoTpebye NpURHAT-

" Tauiit B., Bopucos B., TioTioriH B. CTabinbHICTb AK yMmOBa epeKTMBHOCTI 3aKOHOAaBCTBa YKpaiHM npo
KpMMiHaNbHY BianosiganbHicTb // fonoc Ykpainu. —2013. — 5 KBiTHsA.
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TA HOBWX ab0 BHECEHHA 3MiH [0 YMHHWX 3aKOHIB, MPOEKTN TaKMX 3aKOHIB
nofatoTbcA Ha po3rnaa BP pazom 3 NpoeKTOM 3aKoHY Npo paTUdIKaLLtO i
NPUAMaOTLCA O4HOYACHO.

I[HOAI ONYCKAETLCA iHLIA KPaMHICTb: HE3BaXKatoUM Ha Te, L0 NEeBHi Mix-
HapoaHi AoroBopM YKpaiHM y chepi KpMMiHANIbHOTO NPaBa € KPaMKOBUMNY,
TOHTO MICTATb HE IMNepPaTUBHI NMPUNKUCHK, a XO4a 1M HacTIAMBI, ane nulle pe-
KOMeHAaUil — WoAO0 iMNAeMeHTaL,l X NoN0XKeHb 3 BpaxyBaHHAM OCHOBO-
NOJIOXKHMX NPUHLMNIB HALLIOHANbHOT NPAaBOBOI CUCTEMM, YKPATHCbKMIA 3aKO-
HodaBelUpb BAAETbCA A0 NPAMOI pelendji (TeKCcTyanbHOro KonitoBaHHA). Lie
CTOCYETbCA, CKaXKimo, MpoToKkoay Npo 3anobiraHHA Ta NPUNMHEHHA TopriBAi
NoabMU, 0COBAMBO XKiHKAaMM i iTbMU, Ta MOKApPaHHA 3a Hel, Lo A0MNOBHIOE
KoHseHuito OOH npoTn TpaHCHALIOHA/IbHOI OPraHi30BaHOI 3/104MHHOCTI,
Big 15 nnctonaga 2001 p. BHacnigoKk KonitoBaHHA MOro MOMOMKEHb TEKCT
cT. 149 KK € Haa3BMYaMHO CKIaAHMM A8 PO3YMIHHS | 3aCTOCYBaHHS.

1.3.1.6. B ycix aeprkaBax — uneHax PE npeueaeHTHe i NpaBopo3’ACHO-
Ba/ibHE 3HaYeHHA MatoTb pieHHA Esponelicbkoz2o cydy 3 npae AOUHU
(ecrin).

3riaHo i3 3akoHom Bia 23 ntotoro 2006 p. «[Mpo BMKOHAHHA pilleHb Ta
3aCTOCYBaHHA MPaKTUKKM EBPONENCHKOro cyay 3 npas AAuHU» (cT. 2) ui
pilleHHs € 060B’A3KOBMMM /19 BUKOHAHHS YKpaiHOO BiANOBIAHO A0 CT. 46
EKIM/, a NnopAAOK X BUKOHAHHA BM3HAYAETHCA UMM 3aKOHOM, 3aKOHOM
«[1p0O BMKOHABYe NPOBAAKEHHAY, IHWMMM HOPMATUBHO-NPABOBMMM aKTa-
MM 3 ypaxyBaHHAM 0COBMBOCTEN, LLO NepeadayeHi UMM 3aKOHOM.

KMK (n. 2 4. 1 cT. 445) nepeabayeHo, Wo niactaBamu 14 nepernsay cy-
noBux pieHb BC, wo Habpanm 3aKOHHOI CMAK, € BCTAHOBIEHHS MiXKHApPO-
HOO CY/0BO0 YCTaHOBOID, OPUCAMKLISA AKOI BM3HAHa YKpaiHoto (30Kpema
naetbes npo ECMJ), nopyleHHs YKpaiHo MiKHapoAHWX 3060B’A3aHb Npy
BUPILLEHHI CnpaBy cyaoM. AKLLO CyA0Be PilleHHA Yy CNpaBi nepernaaacTbea
3 uiei niactasn, To BC moxe cKacyBaTK OCKapKyBaHe PilleHHA MOBHICTHO
abo 4acTKOBO i Ma€e NPaBO YXBaZIMTU HOBE CyA0Be pilleHHA abo HanpaBuTH
cnpasy Ha HOBMI PO3INAL [0 CYAy, AKMI BMHIC OCKap)KyBaHe pilleHHA.

Ha eBponeincbkoMy KOHTMHEHTI Mae Miclle nocTynoBe nocnabneHHs
BipW Y 3aKOH; Y HbOMY BOAYatoTb BCe Diflblie TiIbKM BUPAXKeHHA 3arasbHMX
NPUHUMNIB, AKi HaZ4atTb BEAMKOIo NPOCTOPY ANA TAYMAYEHHA, BHACNIAOK
4Oro NocTilMHa cyaoBa NpakTuKa (i cyaoBunii npeLeaeHT 30Kpema) Bce B1upa-
3Hillle CTae camocTiiMHO GOPMOto Npasa.

Kpim piwers ECI/], npasomeop4a pons cy0080i NPAKMUKU 3G2as10M Cb0200HI
oiuitiHo susHaemeoca y AaHii, Icnanii, LLiseluapii, @paruyii, ®PH ma iHwux depxa-
80X KOHMUHeHmManbHol €Esponu, 0cobuso y depxasax —yneHax EC, ocKinbku 8 EC
(haKMUYHO 8U3HAHO npeyedeHMHuUl xapakmep piweHs Cydy EC ma ix cmamyc AK
Halsaxcausiwoi popmu egponelicbko2o npasa. 3 027140y Ha ue HeobxioHo 30ilicHu-
mu nepeouiHKy 3HAYEeHHA cydosoeo mnayMa4yeHHAd, y m.4. cydosoeo maymavyeHHA
KPUMIHAbHO20 30KOHY, | 8 npasosili cucmemi YKpaiHu.
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1.3.1.7. NMpo cydosy npakmukKy sx npo GopmMy iCHyBaHHSA KPpMMiHaAbHO-
ro npasa € NiAcTaBM roBOPUTM Xo4a 6 TOMY, L0 iCHYHOTb HOPMM 3aKOHOAAB-
CTBa, AKi 30608B’A3yI0Tb BPAxOBYBATWN PilLEHHA BULLMX CYAiB Y KPUMiHAb-
HWX ClpaBax.

Tak, 3riaHo i3 cT. 27 i cT. 32 3akoHy «[1po cyaoycTpin i cTaTyc cyanis» ane-
NAUIMHWI Ta BULLIA CneuianizoBaHWiA CyaM aHaNi3yloTb CyA0BY CTAaTMCTUKY,
BMBYAIOTb 1 y3ara/IbHIOOTb CY40BY MPAKTUKY i Ha L1 OCHOBI HAaZAalOTb Cyam
HWXKYOro piBHA METOAMYHY AOMOMOrY B 3aCTOCYBAHHI 3aKOHOAABCTBA 3 Me-
TOK OAHAKOBOIO 3aCTOCYBaHHA HOPM KOHCTUTYUIT i 3aKOHIB YKpaiHW; Kpim
Toro, nneHym BCC aae cnewjanizoBaHMM Cyam HUXKYOTO PiBHA peKoMeHaa-
LiMHI po3’ACHEHHS WOAO BMPILLIEHHSA CNPaB BiANOBIAHOI CY0BOI toOpUCAMKLI.

3rigHo i3 cT. 439 KI1K BKa3iBKM Ccyay, AKMIA PO3IAHYB CNpaBy B KacaL,itHOMY
nopsaaKy, € 060B’A3KOBMMK A1A Cyay NEPLIOl UM anensauinHoi iHcTaHLui npw
HOBOMY PO3MsAAi (MPY LbOMY KacaLiMHWIA Cy, MaE NpaBo CKacyBaTh UM 3Mi-
HUTW CyZ0Be PilleHHA Yy pa3i HeMPaBM/IbHOIO 3aCTOCYBAHHA 3aKOHY MPO KpK-
MiHa/IbHY BiZNOBiAaIbHICTb ab0 HEBIANOBIAHOCTI NPMU3HAYEHOrO NOKaPaHHA
TAXKKOCTI K.Np. Ta 0cobi 3acyayKeHoro). KacauinH1Um cyaom y KpUMiHaNbHUX
npoBaaskeHHax € BCC (cT. 32 3akoHy «[Mpo cyaoycTpiit i cTaTyc cyaaisy).

Y cT. 448 KMNK BM3HayeHo, Wo 060oB’A3KOBMMK AN4 BCiX CyO’eKTiB BNaa-
HMX MOBHOBAXEHb, AKI 3aCTOCOBYIOTb Y CBOIN AiANbHOCTI BiANOBIAHY HOpP-
My 3aKOHY, Ta A1A BCiX cyaiB YKpaiHu € BMCHOBKM BC, BMKNaaeHi y Moro
yXBanax, y BunaaKax, koam BC BCTaHOBUTb, LLO CyA0Be PilLEHHA Yy Cnpasi,
AKa NepernagaeTbca 3 NiAcTaBy HEOLHAKOBOIO 3aCTOCYBaHHA CY4OM Kaca-
LiMHOT IHCTaHLT OAHMX | TUX CAMMX HOPM 3aKOHY NPO KpMMiHaNbHY Biano-
BiAaNbHICTb LWOAO NOAIOHMX CycriNbHO Hebe3neuYHnx AisHb (KpiM NuTaHb
NPU3HAYEHHA NOKaPaHHA, 3Bi/IbHEHHA BiJ, MOKapaHHA Ta BiJ, KOUMiIHAbHOI
BiANOBIAANLHOCTI), WO NOTAMNO YXBa/NE€HHA Pi3HMX 3@ 3MICTOM CYA0BUX pi-
weHb (n. 1 4. 1 cT. 445 KMNK):

1) € HEe3aKOHHWM, — BiH CKACOBYE MOr0 MOBHICTIO YM YACTKOBO, 3MIHIOE
MOro i yxBa/ltoE HOBE CyOBe PilleHHA abo HamnpasaAe CnpaBy Ha HOBMM
PO3rNA4, A0 CyAy KacalilMHOI IHCTaHLIT; MPW LbOMY Y PE30JIIOTUBHIN YacTUHI
HOBOTO Cy,0BOrO PillEHHA MA€E MICTUTMCA BUMCHOBOK MPO Te, AK CaMe MaE€
3aCTOCOBYBATMCA BiANOBIAHA HOPMA 3aKOHY MPO KPMMIiHAa/bHY BiANOBI-
[ANbHICTb WOAO0 NOAIbHMX cycnibHO Hebe3neyHux AiaHb (4. 2 cT. 455);

2) € 3aKOHHMM, — B MOTMBYBa/IbHI YaCTWUHI yXBaan Npo BiAMOBY B 33/0-
BOJIEHHI 3asBM Y 3B'A3KY 3 NMPaBUAbHUM 3aCTOCYBAHHAM CyA0M KacauiiHoi
IHCTaHLLiT HOPMM 3aKOHY NPO KPUMIHa/bHY BiAMNOBIAANbHICTE MAE MICTUTU-
€A 0BrpyHTYBAHHSA 3 LbOTO NMUTAHHA, @ B PE30/IIOTUBHIN YaCTUHI — BUCHOBOK
npo Te, AK CaMe MaE€ 3aCTOCOBYBATUCA BiAMNOBIAHa HOPMA 3aKOHY MPO Kpu-
MiHa/1bHY BiANOBIAANbHICTb WOA0 NOAIGHUX CycninbHO Hebe3neyHmx AisHb
(4. 2 cT. 456).

BignosiaHo oo cT. 533 KIMK BMpoK abo yxBana cyay, ski Habpaam 3aKoH-
HOT cnan, 060B’A3KOBI A/1A OCib, AKi bepyTb y4acTb Y KpMMiIHA/IbHOMY NpPO-
BaAKeHHIi, a TakoX A5 YCiX Pi3MUYHMX Ta HOPUANYHUX OCID, opraHiB Aep-
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*KaBHOI BNaZM Ta OPraHiB MicLLEBOro CamoBpAyBaHHSA, iX ciykboBmx ocib,
i NianAratoTb BUKOHAHHLIO Ha BCi TepuTopil YKpaiHu.

KoHcmumyuildHut cyo ®PH Hamaeascsa 3Halimu supiwieHHA npobaemu cnisgio-
HOWEHHA MiX mamepiansHUM i popManbHUM 30 00NOMO20t0 me3u, Wo cyo0os
nosuHeH 0omMpuMy8amuca He aAuwe 3aKoHy, a U npasa 3azasnom (cm. 20, ab3. 3
KoHcmumyuii ®PH), mobmo mux 3a2asa6HUX NPUHUUNIE Npasd, wo 3aKpinneHi 8
KoHcmumyuii abo y «gyHOaGMeHmManbHUX, NepesipeHux NPAaKMuUKOK YABAEeHHAX
cycninbcmea npo cnpagedausicme». Buxoda4u 3 4bo20 «npasa», cyoodi MOXyms
00bydo8y8amu 3aKOHU, [ HE IUWE WAAXOM IX MAyMayeHHA, a U 3an08HIOYU NPo-
20/1UHU 8 30KOHI Ma 0bMexcyroYu topuduyHUl CKaad Hopmu. Taka cyddiscbka 00by-
0osa, w0 8ioxodums 8i0 00CNiIBHO20 3MiCmMY 3aKOHY, € 0ONYCMUMOHK Auuwe Mmoo,
Konu nompebu peanizauil npasa saxicausiwi 3a 00MpPUMAHHA NPUHYUNY nodiny
8100U i «npasonesHOCMi», AKI BUMA2aroMe Cy80pPo20 OOMPUMAHHA 3aKoHY. O0-
HAK, AKWO 00CMAMHbO KOHKPEMHO CHOPMY1b08aHA HOPMA BUK/IKOYAE nompeby
i maymayeHHsa, mo, 3 02140y Ha KOHCMUMYyUiliHo-npasosy MOHONOAIO, 3aAUUA-
EMbCA MibKU MOMIUBICMb 38epHeHHA 00 KoHcmumyuitiHo2o cydy. HamazaHHA i
cnpobu cyddiscbKo2o 3aN0BHEHHA NPO2AUH Y Npasi cysopo 3a60poHeHa, Hanpu-
Knad, npuHyunom «nulla poena sine lege» (a63. 2 cm. 103 KoHcmumyuii ®PH), wo
BUK/IHOYAE AHA/I02iH0 NPU BCMAHOBEHHI, 8UBOPI YU NOCU/IEHHI NOKAPAHHS.

3raZlaeMo Mpo Te, WO i PUMCbKe NpPaBo y NoYaTKOBMX Moro ¢opmax Ho-
CMJI0 Came NpeLeaeHTHUA XapaKTep — BOHO CTaHOBWIO cODOOK «MNpaBo
cyaniB» — NOCTaHOBM MPETOPIB, iHLWMX NOCaA0BMX OCID, AKi BMpIlLyBann
KOHKPETHI UTTEBI cUTyauii. J/lInwe noTim B pe3yabTaTi AiANbHOCTI BeAu-
KMX PUMCBKMX IOPUCTIB 3anpaLoBann AyMKa, PO3yMm, NoYaan BUpobAATK-
CA HOPMATMBHI y3araJibHEHHSA, NPUHUMAN, CTPYHKI FOPUANYHI KOHCTPYKLIT,
CTBEPAXKYBATUCA afeKBaTHa topuamyHa TepmiHonoria. Y CepeaHbOBiYdi B
pe3y/bTaTi NpaLi rMocaTopiB, AKI TIYMayman MONOKEHHA PUMCbKOrO npa-
Ba, Ui NONOXEHHA 3aTBEPANAMCE ¥ NPABOCBIAOMOCTI OPUCTIB HOBOrO Yacy
i BpewTi-pewT y BUrALI HOPMATUBHWX y3arasbHeHb BTIIMINCL B 3aKOHAX.

1.3.1.8. KpumiHanbHo-npasoea 00KMpPUHA MiCTUTLCA B HAYKOBO-MPaKTUY-
HWMX KoMeHTapsax Ao KK, HayKoBMx MoHorpadiax B4eHMX-KpMMIHaNIcTiB, Nia-
PYYHMKaX, HaBYaIbHUX MNOCIOHMKAX i JOBIAHWKAX, CTATTAX, NEKLiAX, eKCnepT-
HMX BMCHOBKAX Y1€HIB HAayKOBO-KOHCYAbTaTUBHMX pag npu BC Ta npu BCC,
B iHWWX EKCNepTHMX BMCHOBKAX BiAMOBIAHWX HAYKOBLLB, IXHIX AOMNOBIAAX i
NOBIZOMMIEHHAX HA HAYKOBO-MPAKTUUHMX KOHDEPEHLLIAX, CUMMO3iyMaXx TOLLO.

1.3.2. 3aKOH nNpo KpumiHanbHY BiANOBiIAANbHICTb
B cucremi popm KpumiHanbHOro npasa.
3aranbHa Ta Ocob6amBa YacTUHU
KpumiHanbHOro koaekcy YKpaiHu
1.3.2.1. 3aKoH npo KpumiHanbHy eidnoesidoanbHicme — Lie HOPMaTMB-
HO-MPaBOBMI aKT, WO NPUMMaETbCa BP i BU3Hauag, AKi cycninbHO Hebes-
neyHi AiAHHA € K.Np., | BCTAHOBKOE, AKi MOKapaHHA 3aCTOCOBYOTbHCA A0
0Cib, WO iX BYNHUAMN.
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XapaKTepHi p1cK 3aKOHY NPO KPUMiIHAAbHY BiANOBIAANbHICTb, MOPIBHAHO
3 yCiMa IHWIMMM 3aKOHaMK, MONATAKOTb 30KPEMA Y TOMY, LLO:

—BiH Mae cneumdivHe 3aBAaHHA — NpaBoBe 3abe3neyeHHA OXOPOHM NpaB
i cBobOA, NOANHM | TPOMAAAHMHA, BNACHOCTI, TPOMAaZCbKOro Nopsaaky Ta
rPOMaCcbKkoi 6e3nekn, AO0BKINNA, KOHCTUTYLIMHOIMO ycTpok YKpaiHu Bif,
cycninbHo HebesneyHux nocaraHb, 3abe3nedyeHHA mupy i Besnekn noa-
CTBa, a TAaKOX 3anobiraHHA K.np.;

— BiH CTaHOBWTb CODOKO KOAMPIKOBAHUI aKT — KpUMiHaNbHUIA KOAEKC,
a 3aKOHW NPO KPUMIiHaAbHY BiANOBIAANLHICTb, NPUIMHATI Nicna HabpaHHA
YMHHOCTI UMM KoaoeKCoM, MatoTb BKAOYATUCA A0 HbOMO OAHOYACHO 3 Ha-
HpaHHAM HUMM YNHHOCTI;

— Oro 3acTocyBaHHA 3a aHanorieto 3abopoHeHo;

— MOr0 MONOMKEHHA Yy MEeBHUX BMMaAKax MOXKYTb MaTu 3BOPOTHY Ait0 B
yaci.

3aKOH NPO KPMMIiHa/IbHY BiZNOBIAA/IbHICTL € OCHOBHOK GOPMOID KPUMI-
Ha/IbHOTO MpaBa TOMY, LLO, AK B)Xe 3a3Ha4a/oCb BULE, BiH € MPAKTUYHO
eiMHO0 dopmoto 1oro icHyBaHHA. Hacamnepen, o KK 3BepTatoTbea yci,
XTO MA€ HeobXiAHICTb Y 3’AcyBaHHI MUTAaHHA NPO Te, UM € Te abo iHLWwe AisH-
HA KPMMIHANIbHO NPOTUMNPABHUM Ta KPMMIHANIbHO KapaHUM i AKe NOKapaH-
Hs 33 HbOro NepeabdaveHe, Yn He BUKIOYAKOTb Ti abo iHLWI 06CcTaBUHM KpK-
MiHaNbHY NPOTMNPABHICTb AIAHHA, @ TAKOX AKi iICHYOTb NiACTaBWU, YMOBM
i BiANOBIAHI MOXXMBOCTI ANA 3BiIbHEHHA Bif KPUMiIHANbHOI BiANOBIAA b-
HOCTIi, 3Bi/IbHEHHS Bif, MOKapaHHA YM Bif MOro NoAa bLIOro BiadyBaHHS,
3aMiHW NPU3HAYEHOro NOoKapaHHA BiblW M’ AKMM, AKi ICHYIOTb iHLII NpaBoBi
HacAiAKM K.Ap. TOLWO.

[HWi GOPMM KPMMIHA/IbHOTO MpaBa, — TaKi AK iHLWIi 3aKOHM, NiA3aKOHHI
aKTW, YAHHI MiXKHAPOAHI AOrOBOPMU, CYyA0Ba MPAKTUKA, AOKTPMHA, — MOXYTb
Nvle A0NOMOrTK y 3’acyBaHHi Tux abo iHWKx nonoxeHb KK. IHOAI BOHM
MOMYTb BIMMHYTM Ha 3MiHY BiANOBIAHUX NonoxKeHb KK (Hanpuknaa, Konm
NAeTbCA NPO iIMNAEMEHTALLI0 MONOXKEHb MiXHAPOAHOIO AOrOBOPY B KPU-
MiHa/IbHe 3aKOHOAABCTBO YKpaiHM, abo KoM CyA0BOI NPAKTUKOK YK Hay-
KOBO JOKTPUHO J0BeAEHO HeObXiAHICTb TaKoi 3MiHNM).

3 iHWoro 6oKy, topucTam Aobpe BiAoMi Bam 3aKOHY MPO KPUMiHA/IbHY
BiAMOBIAANbHICTb, 30KPeMa TaKi: NONOKEHHA MOro HyBatoTb HETOUHUMM,
HEACHMMM, HEMOBHUMMU | CynepeynnsmMmm, a Cyaum, 3aCTOCOBYHOUM iX, He
MOXKYTb BiAMOBUTUCA BiA BMPILLEHHA CNpaB Ha OCHOBI HEAONIKIB 3aKOHY,
BIAMIHHICTb Y PO3YMIHHI MONOXEHb LLbOro 3aKOHY NPU3BOAMUTL A0 Pi3HUX
HaCANiAKIB IX 3aCTOCYBaHHA, a Lie MOPYLIYE NPUHLMN €AHOCTI NPaBOBOro No-
PALKY | IPUHUMN PIBHOCTI KOXKHOIO Nepes 3aKOHOM i CYZ0M.

MoHoMNoNis 3aKOHOAABYOrO OpraHy Ha CTBOPEHHSA NpaBa, AK i byab-AKa
iHWa MOHOMOAIA, HE MOXKe BYTM CyLiNbHUM NO3UTUBOM: PeanbHO AMBASA-
YMCb Ha pedi, M1 NobavmMmo, Lo AeprKaBa B 0cobi il eANMHOrO, 4YacTo — HAATO
3an0/liTM30BaHOIO 3aKOHOAABYOr0 OpPraHy 3 PisHOMAHITHMMM TOBICTCbKM-
MW TEYISMM He NMOBUHHA HaB'A3yBaTM CYCMiIbCTBY CBOI yABAEHHA NPO npa-
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BO i CNpaBea/IMBICTb, TyMaHi3m i AemokparTito. CyaoBa NpakTMKa, AOKTPMHA
KPMMiHaNbHOro MpaBa TOLLO TAKOX MOBWMHHI MaTW CBil BNMB Ha cycnifb-
CTBO, Y T.4. Y HeOBXiAHWX BUNAZKax CNepevaTmCh i3 3aKOHOM.

1.3.2.2. 3aKOH Npo KpUMiHaAbHy BianosiganbHicTb (KK) cknagaetbes i3
3aranbHoi Ta OcobAMBOI YaCTMH, KOXKHA 3 AKKMX, Y CBOIO Yepry, i3 po3ainis, a
po34inn — i3 cTaTen.

3aranbHa YacTMHa CKNadaeTbes i3 16, a Ocobamea — i3 20 po3ainis, Ko-
YEH 3 AKUX MaE BianoBsiaHy Ha3By. Ha3sa po3ainis OcobanBoi YaCTUHM Bi-
[obpaykae nNeBHy rpyny po3TalloBaHUX Y HbOMY K.Mp., 06’eAHaHNX CNifb-
HUM 0H’EKTOM MOCAraHHSA.

YmoBHUM aoaatkom Ao KK e MNepenik manHa, Wwo He nianarae KoHdickauii
33 CyJ0BMM BMPOKOM, AKMIN He BTPATMB YMHHOCTI pa3om 3 KK YKpaiHCbKOi
PCP Big 28 rpyaHa 1960 p.

3aranbHa Ta OcobnmBa YacTMHM KK opraHiyHO B3aeMonoB’sa3aHi, B3ae-
MOOByMOBAEHI | NOBYA0BaHI 33 MPUHLUMNOM CMCTEMHOCTI, TOBTO CTaHOB-
NATb EAMHY CUCTEMY KPUMIHA/IbHO-NPABOBMX HOPM (JOKNaAHIlWe Npo Le —
B M. 1.1.3 uboro NocibHmMKa).

CUCTEMHICTb HOPM Ma€ Micle i BcepeanHi KoXHoiI 3 yacTuH KK. Cka-
XKiMOo, Be3 BUKOPUCTaHHA MOMIOXKEeHb CT. 12 npo knacudikauito K.np. i
cT.CcT. 13—=17 npo cTaaii BUMHeHHs K.np. (po3ain Il 3aranbHOI YacTnHM)
HEMOX/IMBMM € 3aCTOCYBAHHSA MOJIOXKEHb CTaTeln po3ainy IX npo 3Bisb-
HEeHHA Bif4, KpMMiHaNbHOT BiANOBIAANLHOCTI i CT. 68 NPO NPMU3HAYEHHA
NoKapaHHA 3a He3akiHYeHe K.np. Y ctattax OcobamBoi yacTuHi KK Takox
MICTATbCA NepexpecHi NOCUAAHHA Ha PO3Ainu, CTaTTi, YaCcTUHWU cTaTen
abo npumitkM o ctaten OcobnmBoi YacTMHKU. Hanbinbw TMNOBUI BU-
nafoK — MOCKMAAHHA Ha iHLY YaCTUHY Tiel camol cTaTTi (LWIAXOM BUKOPHU-
CTaHHA C/IOBOCMOYYEHb «Ti CaMi AiaHHAY, «Aji, nepeabayeHi YacTUHOW
NepLIoto L€l cTaTTi», TOLWO).

Taky, AK 8 YKpaiHi, cmpyKmypy 3aKOHY NpO KPUMIHAbHY 8i0n08idanbHicme ma-
tome KK He ycix depxcas. Hanpuknad, KK [011aHOii cknadaemsca 3 makux KHu2:
KHuea | — 3aeansHi nonoxerHa (10 posdinie); KHuza Il — 3no4yuHu (31 po3din);
KHuea Il — Mpocmynku (9 po3dinis). binew Hosum i Habazamo cKknadHiuum € KK
lenaHii, akuli cknadaemeca 3: BcmynHozo po30iny (9 cmameli); KHueu | — 3a2ansHi
nonoxeHHs (7 po3dinis, 0eaki 3 AKux nodineHi Ha enasu (ycvoeo 16 2nas), a deski
enasu — Ha 8iddinu); KHuau Il — 3104uHu i nokapaHHA (24 po30dinu, OesKi 3 AKUX
nodineHi Ha enasu (yceozo 77 enas), a oeski enasu — Ha 8i00inu); KHueu Il — lpo-
CMYNKU i NOKAPaHHA 3a HUX (5 po3dinis).

O6cAar 3aranbHWUX YacTUMH 3aCBifYYE AK PiBEHb PO3BUTKY KPWUMiHaNb-
HO-NPaBOBOI AOKTPMHM, TaK i piBEHb MPaBOBO| OCBITM, MPABOBOro BUXOBAH-
HA | NPaBOBOI CBIAOMOCTI HaceneHHs. AKLULO 3aKOHOAABEeLb CXUbHWI 0
Binblu abCTpaKTHUX, y3aranbHeHMx GOPMY/ItOBaHb, BiH, HANEBHO, MaE Mia-
CTaBW CNOAiIBATUCA Ha Te, LLO He JINLLIEe HOPUCTU LLIET KpaiHK, a 1 HaceneHHA
3arasloM po3yMiTUMYTb i HAIEXXKHO CIPUIMMATUMYTb iX.
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KinbKicTb e npunucis OcobANBUX YAaCTUH € HEMPAMUM CBIAYEHHAM Ae-
MOKPATUYHOCTI AEPrKaBWU: YMM MeHLLIEe AiAHb KPMMIiHANI30BaHO, TUM MEH-
Le BipOoriaHICTb TOro, WO Y LK AepKaBi NepLWicTb MatoTb PenpecmBHi MeTo-
AW yNnopsaaKyBaHHA CyCnifibHUX BiAHOCKH. Kpim Toro, Hai3BMYaiHO BeMKa
KifbKicTb npunucie OcobanBoi YacTnHK KK € 03HaKo MMOBIPHOCTI TOTO,
WO AesKi 3 HUX AyBAOTh 0AHA OAHY, CTBOPHOKOYM HebaxKaHy KOHKYpeH-
Lit0o HOPM, a piBEeHb MPaBOBOI OCBITM Ta MPaBOCBIAOMOCTI AK HaceneHHA
L€l AeprKaBK, TaK i NpeaCTaBHMKIB il 3aKOHOAABYOroO KOPMNyCy € BiAHOCHO
HWU3bKNM, LLO NOTPebye HagMIpHOI AeTani3auii i 3Ha4yHOi Ka3yanbHOCTi Npu
bopMyNtOBaHHI KPMMiIHANbHO-MPABOBMX NPUMIKCIB.

Y ubomy 38’A3Ky 303HQYUMO, WO 8iI0HOCHO binbw po3pobaeHumu 8 €sponi €
3aeaneHi yacmuHu KK ®panuii, benveii, Icnanii, CaH-MapuHo, LLeeyii i Mondosu.
HalimeHwe npunucis micmame Ocobausi yacmuHu KK AaHii, lcnaHOoii, Monbui,
Llseduapii i LLiseyii (y uux 3ce Oepxasax — HalMeHWa KiflbKicme y8’a3HeHUX i3 pO3-
paxyHKy Ha 100 muc. HaceneHHA), a Halibinbwe — Ocobnusi yacmuHu KK YkpaiHu
i Binopyci (y yux e 0epuasax — KinbKicme y8’a3HeHux i3 po3paxyHky Ha 100 muc.
HaceneHHsA 00Ha 3 Halibinbwux 8 €gponi).

1.3.2.3. desaki cTatTi KK cknagatotbesa 3 ofHiel, a BinblWicTb — 3 KiNbKOX
YaCTUH, KOXKHa 3 AKMX € OKPEMOIO KPVMMIHAIbHO-NPABOBOK HOPMOtO. [leaki
yacTuHK cTaten KK noginatoTbea Ha ab3aum Ta/abo Ha NyHKTY.

MoHaz 50 cTaTelt MatoTb NPUMITKM, WO CKAAAAIOTbCA 3 OAHOIO YW Kifb-
KOX MYHKTIB, B AKMX PO3’ACHIOIOTLCA OKPEMI TEPMIHU, PO3KPUBAETLCA 3MICT
OLHOYHMX NOHATL (iICTOTHa WKOoAa, 3HaYHa LWKOAA, BESIMKKIA, 0COBIMBO Be-
JIKUIA PO3MIP WKOAM, TAKKI HACAIAKM TOLWO).

MepeBarkHa HinbuwicTb ctatert OcobnmBoi YacTuHyM KK cknagatotbes 3
AMCNO3NLLT i CaHKLLT.

Aucno3uyia — ue Ta YaCTMHA HOPMMU, B AKilA OMUCYIOTLCA KOHKPETHI 03-
HaKM KPMMIHAIbHO NMPOTUNPABHOTO AiAHHA. TaK, y cT. 115 KK ancnosuuieto
€ c/loBa «BOMBCTBO, TOHTO yMMCHE NPOTUNPABHE 3aMOAIAHHA CMePTI iHLWIN
NOANHI».

3a cnocobom onmncy 03Hak KOHKPETHOro K.np. (TexHikot nobyaosn) pos-
PI3HAIOTb YOTUPW BUAU ANCNO3ULIA:

1) npocma — TiNbKWM Ha3MBAE K.Mp., He PO3KPMBaAOUYM MOro 3micTy (30-
Kpema y cT. 430 — 0o6poBi/ibHA 37a4a B NO/IOH Yepes boAary3cTso abo ner-
KoZyxicTb). MpocTa AMCNO3MLLiA BUKOPUCTOBYETbCA Y BUMAAKaX, KOMM 3MICT
LiAHHA B 3arafibHUX pUcax 3p03yMinnii i 6es onmncy Moro o3HakK y 3aKoHi;

2) onucosa — onucye Halbinbll cyTTEBI 03HaKM K.Np. (y cT. 441 ekoump,
OMMCAHO K MACOBE 3HMLLEHHA POCAMHHOIO abo TBAPUHHOTO CBITY, OTPY-
€HHA aTMochepn abo BOAHMX PecypciB, a TaKOX BUMHEHHA iHLWIMX Ail1, WO
MOXYTb CMPUYMHUTM EKOMOriYHY KaTacTpody). binblicTe cTateit Ocobnm-
BOi YacTMHM KK mae came Takmit BMA AMCNO3NLIT. Y HUX OMMCAHO O3HAKM
BOMBCTBA, TAXKKOro TiNECHOTO YLWKOAKEHHA, KaTyBaHHA, Kpa4ixkKku, rpabe-
XY, 3rBaNTyBaHHA TOLLO;
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3) 6s1aHKemHa — He Ha3MBalUM KOHKPETHUX O3HaK K.Np., Biacunae ana
BCTAHOBJ/IEHHA X 3MICTY [0 iHWWX, KpiMm KK, 3aKOHIB, MiXXHapoAHMX 4OroBo-
piB, NiA3aKOHHUX HOPMATUBHO-NPABOBMKX aKTiB. Hanpuknag, y 4. 1 cr. 172
KK MaeTbcs Npo «He3aKoHHe 3BibHEHHA NpaLiBHUKA 3 poboTn 3 ocobu-
CTMX MOTMBIB, @ TaKOX iHLWe rpybe NopylweHHs 3aKoHOAABCTBa NPO npa-
Lto» i 4NA 3'ACyBaHHA 3MICTY BiANOBIiAHWMX 03HAK HEOBXiAHO 3BEpHYTUCA A0
3aKOHOZaBCTBa NPO MpaLlito;

4) gidcunbHa — Biacunae Ao iHWOoi cTaTTi (YacTnHK cTaTTi) KK abo Ao npu-
MITKM [0 Hei, Ae ONWUCYTbCA 03HaKM, HeobXiAHi ANA 3aCTOCyBaHHA L€l
HopmM. Hanpuknaa, npu 3acTocyBaHHi cT.cT. 116—119 HeobxiaHo 3'AcyBa-
TM 3MICT NOHATTA «BOMBCTBOY, @ A4/1A LbOTO CAiA, 3BepHyTUCA Ao Y. 1 cT. 115,
y cT. 403 3pobneHe BigcnnarHHa Ao cT. 402, a cT. 328 HEMOK/IMBO 3aCTOCY-
BaTW, He 3'AcyBaBLWM O3HAK AePKAaBHOI 3paaM i WNUIYHCTBA, AK BOHU BU-
3HaveHiy cT. 111 i cT. 114 KK.

Y baratbox BUMNagKax AMCno3nLii MatoTb 3MmillaHMi BUrAsa4,. Tak, y 4. 1
cT. 303 KK naeTtbca Npo «BTArHEHHA 0cobK B 3aHATTA NPOCTUTYLIED abo
NPUMYyLLYBaHHA i A0 3aMHATTA MPOCTUTYLLIED 3 BUKOPUCTAHHAM 0bma-
HY, LWAHTaXy YM YPa3NMBOro CTaHy i€l ocobu, abo i3 3aCTOCYyBaHHAM Ym
NOrpo30t0 3aCTOCyBaHHA HacMNbCTBa, abo cyTeHepcTBO». HibuTo Amc-
No3uLLiA ONMCOBA, aJie MPMU UbOMY BM3HAYEHHA MOHATTA «CYyTEHEPCTBO»
MiCTUTbCA Y N. 1 NPMMITKM 40 L€l CTaTTi, @ NOHATTA «ypPa3IMBUI CTaH OCO-
6M» y N. 2 NPUMITKM A0 cT. 149. [HWKni npuknaa: y npumitui oo ct. 306
NAETbCA NPO Te, WO Y Hilt «Mif BEANKMM PO3MIPOM CAig, PO3YMITU KOWTK,
CyMa fIKUX CTAaHOBWUTb ABICTi Ta Hinblie HeoNoAaTKOBYBAHUX MiHIMYyMiB
[0X0AiB rPOMaZAHY», MPU LibOMY A1A 3'ACYyBaHHA PO3Mipy OAHOro Heomno-
[ATKOBYBAHOrO MiHiIMyMy A0OXOZiB rpoMagsH HeobxigHO 3BepHYTMCA A0
nonoxeHs lK.

3a 00NoMo20t0 3aCMOCYB8AHHA MEPMIHI8 «HE3AKOHHE», KNPOMU3AKOHHE» (WO €
«/IGKMYCOBUM Nanipyem» cxusnbHocmi 3akoHo0asya 00 HAOMIPHO20 BUKOPUCMAH-
HA 6naHkemHux oucnosuuil) y KK YkpaiHu eusHayeHo malxce 100 K.np. (015 nopis-
HAHHA: y KK Pocii — 6ausbko 70, y KK Ecmonii — 60, y KK Imanii — 20).

3acmocysaHHA yux mepmiHie He 3a8x0u 8ionogioae gaumosi n. 22 4. 1 cm. 92
KoHcmumyuii YkpaiHu, 32i0HO 3 AKOH OQifIHHA, AKI € 3/104UHAMU, 8U3HAYAOMbCA
BUK/HOYHO 3aKOHAMU. Omce, ui mepmiHu Maromes o3Ha4yamu, wo me abo iHwe
0iAHHA cynepe4ums npunucam came 3aKOHY, a He ByOb-AK020 HOPMAMUBHO-NPa-
808020 akmy. Pazom 3 mum baaHkemHi ducno3uuii KK YkpaiHu yacmo sidcunaroms
mux, xmo (io20 3acmocosye, He 00 30KOHI8, a 00 NIO3GKOHHUX HOPMAMUBHO-NPA-
808UX aKMIB. ¥ UbOMYy KOHMeKcmi sapmo 3sepHymu ysazy Ha KK Mondosu. Oco-
6ausicmto oucnosuyil tioeo Ocobnusoi YacmuHu € me, Wo ceped HUX hepesaxta-
oMb 0NUCOBI, NPUYOMY OnuC OiIHHA Yacmo € 8eabMu 0emanbHUM. Hanpuknao,
y cm. 159 npAamo 8U3HAYEHO, 30 AKUX YMO8 € HE3AKOHHUM nposedeHHA abopmy.

1.3.2.4. CanKyia — ue 4yactnHa ctatTi Ocobnmsoi YacTnuHu KK, saka BcTa-
HOB/ItOE (BMA) BMAM | pO3Mip (PO3MipK) MOKapaHHSA 3a K.Mp., BKasaHe y Auc-
no3unuii.
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Y unHHoMy KK BUKOPUCTAHO TPU BUAMU CAHKLLiiA:

1) 8i0HOCHO 8U3HAYEHA — BCTAHOB/IIOE OCHOBHE NOKapaHHA TiIbKM 0AHO-
ro BMAY Yy NEBHUX MeXKax; Npu LIbOMY BKA3YETbCA BEPXHA, ase MoxKe byTu
He BKa3aHa HWKHA MeXKa (BOHa BM3HAYAETbCA CYA0M LUAAXOM 3BEPHEHHS
[0 NonoxeHb po3ainis X abo XV 3aranbHoi yactnHm KK). Hanpuknaa, rpa-
6iXK, BUMHEHWI 33 NoNepeaHbO 3MOBOD FPYMNoto 0cib, KapaeTbes No3bas-
NIEHHAM BOJIi Ha CTPOK Bif, YOTMPLOX 10 LLECTN POKIB (4. 2 cT. 186);

2) anbmepHamusHa — nepeabadvae ABa UM KiNbKa BUAIB OCHOBHUX MO-
KapaHb, i3 AKX cya, obupae ogHe. HanpuKknad, «KapaeTbCs OOMEKEHHAM
BOJIi Ha CTPOK Bif, TPbOX 0 N'ATK PoKiB abo No36aBAeHHAM BOJi Ha TOM
camuit ctpok» (4. 1 ct. 119);

3) KymynamusHa — nepeadayae HaaBHICTb AK OCHOBHOTO, TaK i 04aTKO-
BOro MokapaHHa. Hanpuknan, «KapaeTbca no3baBAeHHAM BOAI Ha CTPOK
BiA, AeCATM A0 N'SATHAAUATM POKiB abo A0BIYHMM No36aBAEHHAM BOAI, 3
KOHicKaLieo MaHa...» (4. 2 cT. 115).

Teopia KPMMIHANLHOTO NpaBa i 3aKOHOA4ABYa NPaAKTMKa Pi3HMX YaciB i Te-
PUTOPIM PO3pi3HANA i PO3PI3HAE, KPIM 3a3HAYEHMX, e TPW BUAM CaHKLM:
HEKOHKPEeTM30BaHi («MOoKapaTh 3a YCIEl CYyBOPICTIO 3aKOHY», «MoKapaTtu
Ha po3cya THOPEMHOT aAMIHICTPALLT», «3aCNaHHA Ha HEBM3HAYEHMI CTPOK»
ToLO); abCcoMOTHO BM3HAYEHI («KapaETbCA BUMLLOKD MIPOKD MOKApaHHA —
PO3CTPINOMY», «KAaPAETbCA AOBIYHO KAaTOProto» TOLO); BiACKMAbHI (BiacK-
Nanv A0 CaHKLUiT iHWoi cTaTTi KK, Ae BM3Ha4yaBCcA BUA i PO3MIp MOKapaHHA
33 NeBHi BUAM 3/104MHIB).

MoKapaHHA CMEPTHOI Kapok MOXKe MaTh XapakTep He abCoNoTHO BU-
3HAY€eHoI, a BiAHOCHO BU3HAYEHOT CaHKLIil.

Hanpuknad, e cyyacHomy Kumai 3a HU3KY 3/104UHI8 3aCyOxyiomes 00 cMmepmHoi
Kapu 3 sidcmpoqkmo BUKOHAHHA NOKAPAHHA HA Kinbka pOK/B,' AKWO npomAzom yux

DOKie 3acyOxceHull He 84UHUMb IHWO20 3/104UHY, CMEPMHA Kapa 3amMiHIOEMbCA 00-
BIYHUM Y8 AZHEHHSAM.

1.3.2.5. ToBOPAYM NPO CTUNICTUKY | MOBY 3aKOHY NMPO KPUMIHAbHY Bif-
NoBiAaNbHICTb, CAiA 3a3HAYNUTU, LLO NPW BM3HAYEHHI AMCNO3ULIN cTaTen
OcobAnBOI YacTMHM 3aKOHOAABL HaraTbox AepKaB BMXOAATb 3 Teopii no-
KapaHHA gisya (3rafiaiimo LKoY «HOBOTO COLia/IbHOTO 3aXMUCTy»), a He 3
KJaCMYHOI Teopii NoKapaHHA AiAHHA, TPaAMLUIMHOT ANA YKpaiHW. Y apyromy
BMMNAZKY CMOYaTKy Ha3MBaETbCA AiAHHA («TaEMHE BUKPAAEHHS... KAapaeTb-
cs»), | AMLEe NOTIM, IHKOAM — 33 HeObXiAHOCTI — BKa3yeTbCA cnewjiasbHuin
cyb’ekT («Cny»kboBa Henbanictb, TOOTO HEBMKOHAHHA abo HeHanexHe
BMKOHAHHA CAy»KH60BOIO 0COBOL0... KapaeTbca...»). Y nepwomy BMNaaKy
BMKNAAEHHA AMCNO3ULIT MOYMHAETLCS i3 BKA3iBKM Ha cyb’ekTa («Tol, XTO
03H6POIOE MOPCbKE CYAHO ANA BYMHEHHA HA MOPI rpabexky... KapaeTbca» —
cT. 170 KK Monblii), y T.4. i ToAj, KoAu BiH € crneujasbHUM («TpU30BHUK,
AKUI YXUIUBCS Bid, NPU3OBY... KAPAETbCA...» — CT. 314 KK /lntsK).
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3acTocyBaHHA Teopil MOKapaHHA Aisvya Npu BM3HAYEHHI AMCNO3MLIM 3a-
KoHoAaBuMx npunucis y KK 0o3sonnao 6 yHUKHYTM npobaem, nos’s3aHmx
i3 B)MBAHHAM BiAAiECNiBHMX iMeHHMKIB. Lli npobnemun nonsratotb, 30-
Kpema, y HEMOMXKIMBOCTI CEMAHTUYHO BM3HAYMTK, MO3HAYAE BiANOBIAHWN
IMEHHMK [iSHHA YM MOrO HACNIAKK, @ TAKOXK YacC TPMBAHHA AiAHHA. bes upo-
ro He MOXHa MpPaBWIbHO BCTAHOBUTU OD'EKTUBHY i CYD'EKTUBHY CTOPOHM
BiANOBIAHOTO CKNAAy K.Mp. i NPaBW/IbHO KBanidikyBaTU AiAHHA, @ TaKOX
nobyayBaTu NIOTiYHY CaHKLLO.
Hanpuknad, 3aeanbHO3pO3yMinuUM € me, W0 iMEHHUK «OMPYEHHS» ymeopeHo
8i0 diecnie «ompyimu» (OokoHaHul eud) i «ompyrosamu» (HeOOKOHaHul eud), a
momy uel iMeHHUK Moxce no3Hayamu sK OifiHHA, mak i Jo2o Hacnioku; npome y
cm. 441 KK 8iH 3a KOHCMpYKuieto cmammi («ompyeHHA ammocgepu abo 800HUX
pecypcis, @ maKox 84UHeHHSA IHWUX Oil, Wo MOXYmb CNPUYUHUMU eKO102iYHY Ka-
macmpodgy») nosHayae mineku Oil. Y pasi 3acmocysaHHA meopii NOKapaHHA dis4a
byno 6 yimkiwe: kapaemecsa «mol, Xmo ompyig» abo «mod, Xmo ompyoey.

Cucmemy MOBHUX npaesus CTOCOBHO 3aKOHY NMPO KPMMIiHaNbHY BignoBi-
[OANTbHICTb CTAHOBAATb YOTUMPKW FPYNK MNPaBUA:

1) 3araIbHONIHTIBICTUYHI (SICHICTb, TOYHICTb, AOCTYMHICTb, CTUCAICTb, BiACYT-
HiCTb NadocHOCTI, OPiLiHICTb, OLLAA/IMBICTb, AOTPUMAHHSA rPaMaTUYHKX Npa-
BUN). HeACHWI 3aKOH He Aae NOBHOI KAPTUHM NPO HeObXiaHY NOBEAIHKY B Til
ab0 iHLWil cuTyauji, Wo Npr3BOANTb 10 HEBM3HAYEHOCTI, HENMOPO3YMiHb | NTOMM-
NIOK (HanpWKnaa, HeACHUMW € CIOBOCMONYYEHHS «LUMPE KAATTA», KLAHTAX»
TowWO). HEeTOUHNMI € HOPMYOBAHHSA 3aKOHY MPO KPMMIHa/bHY BiAMNOBiAa b-
HiCTb, B AKMX 3aCTOCOBaHi CIOBa «TOLLO», «30KpemMa» (Hanpuknaa, y cT. 167
NOETbCA NPO «3aNHATTA KUTI0BOI NAOLLL, BUKOPUCTAHHA MaliHa TOLLIOY).

ECI/T y cnpasi Cinesep ma iHwi 8i0 25 bepesHs 1983 p. 8U3HAS, WO HOPMY He
MOXMCHa po3eﬂﬂdamu AK 30KOH, AKWO 80HA CCpOpMyﬂbOBGHO HeodocmamHyb60 MOYHO
0718 mMoeo, wWob KoxteH mie peaya11o8amu c8oko NosediHKY. [JocmynHocmi Cnpuse: 8u-
KOPUCMAHHA MAKCUMQAsibHO npocmux, WUpPOKO 8XUBAHUX d)pa3, 8ioMosa 8i0 3/106-
HUBAHHA IHO3EMHUMU C/1080MU, KAHUEsIAPCbKUX 380pOMI8 Mow,o, a cmucsiocmi:
BUKOPUCMAHHA KOPOMKUX (hOpMYsH08aHb, IXHA cmaHAapmHicms, munizauis mouwo;

2) NeKCUYHI, AKi CTOCYHOTbCA BUKOPUCTAHHSA CAiB | C10BOCNOYYEeHb Y HOP-
MaTUBHOMY TeKCTi. TyT MAeTbCsA NPO OAHO3HAYHICTb 1 anpoboBaHiCTb CAiB i
C/IOBOCMO/YYEHb, EKOHOMIYHICTb TEKCTY, @ TaKOXK HebaXKaHICTb CUHOHIMIY-
HOi HaaMipHOCTI (BXMBaHHA HaraTbox CMHOHIMIB 3aMiCTb OZIHOrO-AB80X),
nonicemii (baraTo3Ha4HOCTi PO3yMiHHA OHOrO i TOFO CAMOTO CN0BA), BXKM-
BaHHA apxai3miB, AiaIEKTU3MIB, TEXHILU3MIB, IHLUOMOBHMX CNiB Ta *Kapro-
Hi3MmiB, AKi He € 3ara/IbHOBXMBAHUMM;

3) CMHTAKCMYHI, WO CTOCYOTbCA NOOYA0BU pedeHb. KOHCTPYKLIT peyeHb
He NoBMHHI ByTK HAaZAMIPHO CKNAZHMMMK, Tpeba YHUKATM BUKOPUCTaHHA CO-
t03iB «a», «aney, «Wob», «Tak», «He TiINbKK, a N», «X04Ya», KTAKOXK» TOLLO;

4) CTUNICTMYHI — NpaBWAa BXKMBAHHSA, KOMBIHALLT i cniBBiAHOWEHHA MOB-
HUX enemeHTiB. CTU/b 3aKOHY NMPO KPUMiIHaNbHY BianoBiaanbHicTb — odi-
LiMHO-Ain0BWIA. N8 HbOrO NPUTAaMaHHI: KOMMNAKTHICTb; CTaHAAPTHE Po3Ta-
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LyBaHHA maTepiany, 060B’A3KOBICTL GOPMMU, YIKMBAHHSA KAille; BiACYTHICTb
eMOLLINHO-eKCNPecnBHMX MOBHMX 3acobiB TOLLO. Pe4yeHHA B HOPMATUBHO-
MY TEKCTi He MOBUHHI OYTU AOBIMMM i NAYTAHUMM.

1.3.2.6. MpUHUMN OPUANYHOT BM3HAYEHOCTI BMMarae, 3oKkpema, Lob
TOYHICTb i ACHICTb YCiX TEPMIHIB i TEPMIHONOTIYHMUX KOHCTPYKLiM, WO Mic-
TaTbcA y KK, BUKAOYana Moro Heo4HO3HayYHe PO3YMIHHA | 3aCTOCYBaHHA.
Anke y KK MmatoTb ByTi BM3HAUYEHI MaKCMMaIbHO YiTKi MeXi KpMMiHaNAbHO
NPOTUNPABHOI MOBEAIHKN.

Ak 3a3Hayus [welimc ®. CmiseH 8 «lcmopii KpuMiHAbHO20 npPasa AHanii»:
«/TloduHa moxce He gipumu Hi 8 boea, Hi 8 [1poBUOIHHA, Hi 8 Yopma, il MOXe Maso
mypbysamu n1t00Ccmaeo, CycninlbCmMeo Yu Hayis, 00 AKOI BOHA HAnexuUmMs, —ase Npu-
HalmHi do380s16me ili AcCHO 3Hamu, Aki Oii 3anuwame Ha Hill neyamky bezyecms,
3p0baame ii npedmemom nybsivyHoi 8idpasu i npusedyme il Ha wWubeHuyro, y 8°a3-
HUUO YU Ha nopomms»”.

Y 3B’A3Ky 3 UMM rOCTPO MOCTaloTb NPobAEMM NPABUIBHOIO 3'ACYBaHHS |
BMKOPWCTaAHHA: 1) NOHATbL, AKi BUKOPMUCTOBYOTHCA B iHLWIMX rasy3sax npaga Ta
3aKpinNAeHi y NeBHMX akTax 3aKOHOAABCTBA i 40 AKMX BiACKMAAIOTL Ti UM iHLWI
HopmM KK; 2) OLIHOYHMX NOHATL — MOHATb, AKi IHTEPNPETYE TaK Y iHaKLWe
0c00a, fiIKa 3aCTOCOBYE 3aKOH MPO KPUMIiHANbHY BiANOBIAAbHICTb, HACAM-
nepeg cyans.

LLlo cTocyeTbcA neplumnx, TO 3p03yMmino, WO iX 3MICT He € i, AK NPaBuIo,
He Moe BbyTn ToToXKHIM y KK i B iHWMX aKkTax 3akoHOoAaBCTBa. Tak, cyne-
PEYSIMBO Y PI3HMX aKTax 3aKOHOAABCTBA BU3HAYAOTLCA TEPMIHM «36p0AY,
«bHoMoBi Nnpunacu», «BMOYXOBI MPUCTPOI», «LWKIAAMBI», «Hebe3neyHi» ma-
Tepianu, «OTPYMHI», «CUABbHOAIYI», «iAKi», «OAypPMaHIOHYI» PEeYoBMHM,
«TOKCMHU» TOWO, 3MICT AKMX MA€ BYTU YiTKO BU3HAYEHMI 418 NPABUIBHOTO
3acTocyBaHHA baratbox ctateit KK. Yn € Ta um iHWa pevyoBmHa igkoto abo
BMOYXOBOIO Y KOHKPETHUX KPUMIHANbHUX CNpaBax BM3HAYAETbCA AnLLE Ha
niacTaBi BUCHOBKIB €KCNepTiB, AKi FPYHTYHOTbCA NepeBaXKHO He Ha 3aKOHi,
a Ha cneujasbHUX MeToamMKax. Ane Npu LpOMY Bif rPOMagAH BMMAraeTb-
cA 3a3fanerigp, lWe 3aZ0Bro A0 NPOBeAEHHA eKCNEePTHOro AOCAIAKEHHA
Y KPMMiHanbHIM CnpaBi yCBIAOMAOBATY CyCcniibHO Hebe3neyYHNnin xapakTep
TOTO YK iHWOro BMAY MOBOZXKEHHA 3 MEBHUMM NpeameTamu abo nepes-
HavaTM MONKAMBICTb HACTaHHA cycninbHO Hebe3neyHux Hacniakie Noso-
OXKEHHS 3 HAMK. Takuii niaxia moxke OyTn BUNpPaBAaHUM ANLLE TOAI, KOAK
NOeTbCA NPo NpeaMeTn, Hebe3neyHiCTb AKMX /19 OTOUYHOUMX € O4EBUAHOKD
(boitosuin nicToneT, boMosa rpaHaTa, CipyaHa KMCcaoTa TOoLo).

lpuknadom moeo, AK NOPYUYEMBLCA NPUHYUN HPUOUYHOI 8UIHAYEHOCMI, €

3HAYHA KinbKicme 8unaodkis, wo manu micye 8 2010-2013 pp. 8 YkpaiHi, Konau
3a cm. 359 KK npumseaysanucs 00 KpuMiHasabHOI 8idnogidasneHocmi ocobu, wo

Stephen J.F. A History of the Criminal Law of England. Volume IlI. L., 1883. — P. 367.
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npudbasanu yepes iHMepHeM-Ma2a3uHU | BUKOPUCMOBY8AAU AB8MOPYYKU 3 Mi-
Highomokamepamu, «padioHaHI», cobayi HawuliHUKU i3 86y008aHUMU padiocue-
Hanisamopamu ma iHwi nodibHi npedmemu nepegaircHoO KUMalicbKo20 MaCco08020
s8upobHUUMBa, AKi 32000M 8U3HABAUCL eEKChepmaMu 3a60POHEHUMU 3GKOHOM
cneyianbHUMU mexHiYyHUMU 3acobamu ompumaHHsA iHgopmauii. 3a daHumu Cb,
nuwe 6 2011 p. 6yn0 susny4eHo NOHAO niBMOPU MUCAYI MAKUX «Hebe3neyHux
0514 Oepxcasu» 3acobis’.

OuiHoYyHMX noHATb y KK Mae Byt sikHalMmeHLle. HeobxigHicTb maKkcu-
MasibHOTO OOMeXKEHHA CyA0BOr0 PO3Cy/y 3aKOHOM BUMINBAE, 30KPEMa, i3
NONOXEHHA CT. 24 KOHCTUTYL,i, 3rAHO 3 AKMM «TPOMAAAHM MatOTb PiBHI
KOHCTUTYLiMHI NpaBa i cBoboaM Ta € piBHMMM nepes 3akoHoM». Lle nono-
KEHHA CAif, PO3yMiTK TaK, Wo nepeabdayeHi KoHCTUTyUielO YKpaiHu npasa
i cBOOOAM MOLIMPIOIOTLCA PIBHOK MIPOO Ha BCiX rPOMaAAH i MatoTb ANa
HWX OAHAKOBWMIM 3MICT i 0OCAT, i L0 3aKOH HE MOXXe MOKIaAaTh Ha O4HOro
Binbwunin obcar oboB’A3KIB, HiK Ha iHLWOro, BMMaraTi Big ogHOro Te, Wo
He BUMaraeTbCs Bif iHWOoro. HeobmeKeHicTb Cy10BOro po3cyay MOXKe Npu-
3BECTM A0 TOro, Wo oAaHa ocoba Ha nopyleHHs cT. 58 KoHcTuTyuii YKpai-
HW Byae BiANOBIAATH 3a AiAHHA, AKE HA Yac MOro BYMHEHHA HEe BU3HAETHLCA
K.Np., a iHWa — Hi, B 0AHWX BMNAaKax o4Ha i Ta cama WKoaa byae Bn3HaBa-
TMCA 3HAYHOO YN TAXKKOK DOe3nocepeaHbo Ha MiACTaBi 3aKOHY, @ B iHLWMKX
ue byae Ha NopyLleHHs cT. 62 KoHCcTUTyuji YKpaiHn nnie npunyckaTmncs.

3a3HayeHe CTOCYETbCA M OLIHOYHMX MOHATb, AKi XapaKTepusytoTb Cyc-
ninbHO Hebe3neyHi HacNiAKM K.Np. Ta ANA BU3HaYeHHs akux KK onepye, 30-
Kpema, TepMiHamm «3arubesib», «KCMepTb», «TAXKKI HacniaKku», «0cobanBo
TAXKKI HAaCNIAKMY, «WKo4a», «36UTKM». Ane: y binbwocTi ctater KK noHATTs
KTAXKI HACNIAKM» HE BM3HAYAETbCA B3araii i IMWE Y KiJIbKOX CTaTTAX BU-
3HaAYaETbCA NLLE A1A BUNALKIB, KONU LI HACAIAKM NONATAt0Tb Y 3aN04iAHHI
MaTepianbHUX 30MTKIB; y Baratbox cTatTax KK NOHATTA «TAMKI HACAiAKM»
BM3HAYaETbCA Yepes nepenik NeBHUX CycniNbHO Hebe3neyHux HacniaKis,
NiCAA AKOro BXMBAKOTLCA CI0BA iHLLI TAXKI HACAiAKMY, ane y baraTbox iH-
wmx cTaTTax KK Taki cami HacniaKky He BU3HAOTLCA TAXKKUMM, TOLO.

TepmiHonorivyHi Npobiemn KpMMiHaIbHOTrO 3aKOHOZABCTBA YacTO CTBO-
PIOIOTBCSA | LWTYYHO, Yepes BifACYTHICTb HaNeXHOoi yBarnm A0 HeobxiaHOCTi
yHidbikauji TepmiHonorii. ¥ KK napanenbHo BUKOPUCTOBYETbCA 3HAYHA Kiflb-
KiCTb TEPMIHIB-CMHOHIMIB Ta CXOXMX 33 3MICTOM TEPMIHIB, LLO YaCTo AuLe
3aBaKae MpaBUIbHOMY 3'ACYBAHHIO CyTi 3aKOHY Ta CTBOPIOE iHWI iCTOTHI
npobnemu (Hanpuknag: «bansbKi», «ban3bKi 0cobU», «BAN3LKI poanyi»,
«POAMYI», KiHLLI 0COBMY»; «BINCbKOBI GOPMYBAHHA», «BOEHI30BaHI GopMy-
BaHHA» i «36pOoiHi dopmyBaHHA»; «rpabix», «po3rpabyBaHHA» i «norpa-
HyBaHHA» TOLLO).

*

B CBY npeacTaBu/in CMIWCOK rafsKeToB, MOKYNKa KOTOPbIX MOMKET CTaTb NPUYMHOMN NOBECTKU B cyg, //
http://ain.ua/2012/03/26/78038
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1.3.3. ThymauyeHHA 3aKOHY NPO KPUMiHaNbHY BignoBiganbHicTb

1.3.3.1. Mpm 3acTOCyBaHHI KPUMIHA/ILHOrO 3aKOHY MOCTIMHO BUHMKAE He-
0b6XiAHICTb Yy MOr0 TAyMadeHHi 3 MeToto 3'CyBaHHA CNPaBXHbLOI BOAI 3aKo-
HOAABUA i 3MICTY 3aKOHY, MOro BiAnoBiAHOCTI [MpaBy. TAymayeHHA 3aKoHY
NONArAaE y 3HAXOLXKEHHI Ha/IeXXHOro npaBoBOro PilleHHA O1A KOHKPETHOI
YKUTTEBOI | BOAHOYAC NPaBOBOI CUTyaL,il. TAyMayeHHA 3aKOHY He CTBOPHOE aHi
HOBWMX HOPM, aHi 3MIHIOE iCHYtOYI HOPMMW. Pi3Hi Cy6’eKTU MOXKYTb NO-pi3HOMY
TNYMAUUTU OLHY | Ty CAaMy HOPMY, asie BHAC/iA0K LbOro BOHA He 3MIHIOETbCA.

Pi3Hi KpunTepii, NoKNaAeHi B OCHOBY MOAINY, 03BONAOTL KnacudikyBatu
TAYMa4eHHA KPUMiHANbHOMO 3aKOHY.

3a/1eKHO Bifl TOrO, XTO 3AJCHIOE TIYMaYeHHs (3a cyb6’ekmom), po3pisHa-
tOTb TIYMAUYEeHHA:

1) odiuiliHe (neranbHe), AKe Aa€ opraH, CnewiaibHO Ha Te YNOBHOBaXKe-
HWM. MpaBom OILIMHOIO TAYMaYyeHHA 3aKOHIB, Y TOMY YMUCAi KPpUMIHa/b-
HUX, HadineHuM sukatouHo KC. Moro pos’acHeHHA € 0608’ A3KOBUMM A0 BU-
KOHaHHSA Ha TepuTopii YKpaiHM, OCTAaTOYHUMM | HE MOXKYTb DYTM OCKapMKeHi;

2) aBTEHTUYHE, AKe AA€E OpraH, WO NPUIAHAB 3aKOH. 33 YNHHOW KOHCTU-
TYLJEIO | 3aKOHaMM YKpaiHW aBTEHTMYHE TaymayeHHAa BP He 3acTocosye,
xo4a A0 1996 p. BP Take TAymayeHHA 3AiliCHIOBaNa, i BOHO Masio 3ara/ib-
HOOOOB A3KOBY CUAY. YTiM, KOMiTETM BP cboroaHi MatoTb NpaBo 3 NMUTaHb,
BiAHECEHMX 10 NpeaMETIB iX BiAaHHA, HalaBaTW PO3'ACHEHHSA LWOA0 3aCTo-
CyBaHHA NONOMKEHb 3aKOHIB, AKi HE MatoTb CTaTycy OdiliiHOrO TAYMaYeHHsA
(4. 3 cT. 21 3aKoHy «IMpo KomiTeTn BepxoBHOi Paam YKkpaiHn»);

3) cynoBe (KasyanbHe). BoHO mae Taki pisHOBUAM:

— TAYMa4eHHs, ake 3ailMcHioe cya (cyaas) Oyab-sKoi iHCTaHLii npn pos-
FAAI KOHKPETHOI KPMMiHaNbHOI cnpaBu. BoHO € 060B’A3KOBMM — AKLLO
CYAOM BWLLOT iIHCTaHLLii He BM3HAHO iHLIe — TiNbKK y Ti cnpasi, y 38'A3Ky 3
AKOK BOHO 3/iCHIOBANOCh. AKLWLO Take TAYMayeHHA BUXOAMTL Bif, BULLMX
cyaoBux opraHiB (Hanpuknag, BC, BCC), To BOHO 0AHOYACHO MOXe byTn
000B’A3KOBMM [O/15 BUKOHAHHA Y CNpPaBi, Y 38'A3Ky 3 AKOO BOHO 3A4iMCHIO-
Ba/I0Cb, | 3pa3KOM MPaBMIbHOIO 3aCTOCYBAaHHA 3aKOHY ANA CYAiB HUMXKUYMX
IHCTAHLIM NpW PO3rNAi aHaNorYHMX crnpas;

— TYMayeHHA (po3’ACHEHHA PeKOMEHAALMHOrO XapakTepy) 3 NuTaHb 3a-
CTOCYBAHHA CrneLjaniaoBaHMMM Cyaamm 3aKOHOAaBCTBA NPW BUPILLEHHI KpUMI-
HaZIbHWMX CNpaB, AKe A€ 3a Pe3yNbTaTaMu y3arajbHEeHHA CyA0BOI MPAKTUKK Y
CBOIX nocTaHoBax naeHym BCC. BOHO BN/IMBAE Ha NPAKTUKY CYAiB NPy PO3rAaaj
KPUMIHa/IbHWX CMpaB BiANOBIAHOI KaTeropii, i HUM MOXYTb KOPUCTYBATUCA iHLLI
cy6’eKTM NpK 3aCTOCYBaHHI 3aKOHY MPO KPUMIHabHY BiAMNOBIAaAbHICTb;

— TAYMayeHHA (po3’ACHEeHHA pPeKoMeHAALIMHOro xapaktepy) 3 NUTaHb
33CTOCYBaHHA 3aKOHOAABCTBA MPW BUPILIEHHI KPUMIHANbHUX CNpaB, AKe
00 2010 p. 3a pe3ynbraTtaMm y3araabHeHHA CyA0BOI NPAaKTUKW AaBaB Yy CBO-
ix noctaHoBax MBC i sKi He BTPaTWUAM CBOrO 3HAYEHHA Y 3B8'A3KY 3 TUM, LLIO
He 3MiHMOCb BiANOBIAHE 3aKOHOA4ABCTBO | NAeHym BCC He BUAAB 3 LMX XKe
NMUTaHb B/IaCHOI NOCTaHOBM.
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3aBAAKM CYA0BOMY TAyMayeHHIO 3abesneuyeTbca €0HiCMbe 3acmocy-
8AHHA 3AKOHY NPO KPUMIHAAbHY 8i0nosidasnsHicms, TOBTO 0AHAKOBE 0ro
PO3YMIHHA Y CXOXMX BUMNAAKaX, | BIAMNOBIAHO 3MEHLUYETLCA KiJIbKICTb BU-
naaKiB HENPABUAbHOIO 3aCTOCYBAHHA 3aKOHY NPO KPMMIiHANbHY BiAMNOBI-
OANbHICTb | HEBIAMNOBIAHOCTI NPU3HAYEHOro NOKAapaHHA TAXKKOCTI K.Np. Ta
ocobi 3acyaKeHoro;

4) nOKTpUHaNbHe (HayKoBe), AKe AatoTb daxiBLi y ranysi KpUMiHaAbLHOIO
npaBa B KOMeHTapsax 40 KK YkpaiHu, moHorpadisx, niapyyHmMKax, HaB4asib-
HWUX NOCIBHMKaX i OBIAHWMKAX, EKCNEPTHUX BUCHOBKAX, CTATTAX, EKLiAX, 40-
NOBIAAX i NOBIAOMNEHHAX Ha HAYKOBO-NPAKTUYHUX KOHPEepeHLLAX, TOLLO.

AKLLO TOro, XTO CTBOPIOE, MULLIE 3aKOH, MOXHa NOPIBHATK 3 OyAiBeNbHW-
KOM, TO TOM, XTO MOTO TIYMa4muTb, — LIe TOM, XTO «3HAE AK», Lie apXiTekTop.

Pe3ynbTaTOM TlYMayYeHHA NOBUHHA BYTW BU3HAYeEHICTb («Tak» abo «Hi»),
a He ABO3HaAYHICTb («abo TaK, abo He TaKy», «i TakK, i He Tak») y BMCHOBKaXx
TOro, XTO TAYMa4uTb 3MICT HOPUANYHUX HOPM. Pe3ynsTaT BUMKOPUCTaHHA
BCiX CNOCO6IiB T/IyMayYeHHs 00yMOB/IIOIOTL 06CAT TIYMaYeHHs, TO6TO Tyma-
YeHHA 3a ob6cA2om — Ue 3'ACyBaHHA CMNiBBIAHOWEHHA BYKBaNIbHOIO TEKCTY i
AicHoro 3micty Hopm KK YKpaiHu. € Tpu BUAM TaKOro TAyMadeHHs:

1) 6bykBanbHe (aAeKBaTHE) —3a TAKOTo TIYyMayYeHHA AiNCHWI 3MICT HOPMU
BiANoBigae HykBaNbHOMY TEKCTY, TOOTO «BOYKBI» 3aKOHY. «dyx» i «BykBa»
3aKOHY 36iratoTbeA.

Hanpuknad, 6yKkeansbHUM MaAyMa4yeHHAM € make, 3a AKUM y cm. 152 KK YkpaiHu
nepesik cnocobis, Aki MpaHcgopmyrome 8i0N08IOHyY CeKcyasnbHy nosediHKy ntdel y
3/104YUH (d)/3uw-/e HacunbCcmMeo, noeposa tioeo 30CMOCy8aHHA Mma 8UKOPUCMAHHA bes-
nopadHoeo cmaHy nomepniﬂoeo), € su4YepnHUM, a momy 3f60ﬂmy60HHﬂM He moxe
8U3HAB8AMUCA NOpPyWeHHA O5/L4HHKU odpymumucn nicsas 84UHEHHA cmameso20 akmy,

2) obmerkyBasbHe — Take TAYMadeHHs pobuTb AiNCHWI 3MICT HOPMM BY»K-
UMM 33 Ti BYKBaNbHUI TEKCT; «AyX» 3aKOHY BYsKYe, HiK Moro «Byksa».
Tak, o4yesudHo, 0o Hopmu cm. 304 KK YkpaiHu npasusbHO 3acmocosysamu came

obmextysansHe maymayeHHs 8 mil YyacmuHi, Wo 3a 8MsAzHeHHA HENOBHOAIMHIX, Ha-
NpUKAao, y nuAYMBeo 8ionosioasnbHiCMb MOME HECMU BUK/IHOYHO NOBHOIMHA 0coba;

3) nowmptoBasibHe — 3a TaKOro TAYMaYeHHA AiMCHUIA 3MICT HOPMM WKP-
Lwe 3a ii BYKBaNbHUIN TEKCT; «ZyX» 3aKOHY LIMPLIE 33 MOTo «BYKBUY.

Mowupro8anbHUM MAYMAYEHHAM €, HANPUKAAO, PO3KPUMMA 3Micmy y3a2asb-
HIOKYUX MepMIHI8, KOsU, CKAXIMO, Yy HayKO80-NPAKMUYHOMY KOMeHmMapi eu3Ha-
YaeEMbCA, Wo came cs1i0 8iOHOCUMU 00 NOHAMMA «MAXKI HACAIOKU» Yy mil yu iH-
wit cmammi KK.

IHoAi ByKBasfibHE TIYMAYEHHs MOXKe ByTU HenpasBUIbHUM, a MOLLIMPIO-
Ba/ibHe UM 0bMeKyBaibHe — NPaBUIbHUM.

TnymaveHHa oucnosuuii cm. 233 KK YkpaiHu Ak makol, ujo He nepedbayae 8io-
nosioanbHOCMIi 30 HEe3aKOHHY NPUBAMU3aUito 06’ EKMI8 3emenbHO20 | HUMI08020
hoHOis, bys1a 6 0ObMexHcy8anbHUM, A0XE YS Cmamms CGhopmys1608aHA MAKUM YU-
HOM, U0 00380/18€ OXONUMU 8UNAOKU HE3AKOHHOI npusamu3sauii 6yds-9K020 oep-
HA8HO20 ab0 KOMYHA16HO20 MAlHa.
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B icTopii Hawoi KpaiHu Byan BUNaAKKM, KOAM NOLIMPIOBaAbHE TAYMAYeHHs
NONOXKEHb KPMMIHAZIbHOTO 3aKOHY CArano nosHoro 6e3rnysan. OnekcaHap
Co/mKeHiumH y rnasi 2 Tomy 1 kHurm «Apxunenar [Y/1AT. 1918-1956: OnbIT
XYOXECTBEHHOrO UCCNEA0BAHNA» HABOAUTb abCypAHI NPUKAaAM PO3LWIN-
PHOBaIbHOro TAyMayeHHA cT. 58 KK PPOCP 1926 p.

[MyHKkmM 3 «cnpuaHHA ByOb-AKUM cnocobom iHo3eMHil Oepicasi» «0a8a8 MOX1u-
gicmb 3acyoumu 6y0b-AKo20 epoMadAHUHA, Wo bys nid okynauieto, yu npubus 8iH
KabnyKk HimeybKomy gilicbkosocnymbosuesi, Yu npooas Ny4oKk peducku, abo 2po-
MaOAHKY, wo niosuwuna bolosuli Oyx OKynaHMa mum, Wo maHyto8asna 3 HUM».

MyHKM 4 «2080pu8 Npo 0onomoey, Ha0aHy MixHApPoOHil bypxcyasii. LLlupoko
Yumaroyu 3a 00NOMO20t0 PesosntouiliHoi cogicmi, neeko 3Haliwau po3pAad: yci emi-
epaHmMu, wo 3anuwunu KpaiHy 0o 1920 p., mobmo 3a KiflbKa poKig 00 HANUCAHHA
CamMo20 Ub020 KOOEKCY, | Ha3002HaHI Hawumu gilicekamu 8 €sponi Yyepe3 yeepmeo
cmopivya (1944-1945 pp.), odepxcysanu 58-4: decame pokie abo poscmpin.
A0xce — Wo 1 pobusu 8OHU 30 KOPOOHOM, K HE CNPUAAU c8imo8il bypicyasii?»

[yHKkmM 6 «wnueyHcmeoy. «LLlupoma npovyumaHHa 6yana mym y momy, wo 3acy-
0xcy8anu He npAMO 3a wnuz2yHcmeo, a 3a 1L — ido3pa e LLinueyHcmai; HLL — He-
0osedeHe LlInueyHcmeo! | Hagime 3a 3BI1LL — 38’A3Ku, wo Bedyme do [Midospu (1) y
LLInueyHcmesi. Tobmo, Hanpuknad, 3Halioma 8awWoi OpyX#uHU Wuaa naamms y miei
HKPABYUHI, Wo U OpyHUHa iHO3eMHO20 OUNIOMAMaA».

[yHkm 8 «mepop» po3ymisca Oyxce U Oyxe WUPOKO: «Hanpuknad, Habumu
Mopdy c80eMY ocobucmomy 8opoay, AKWOo 8iH bys napmiliHUM, KOMCOMObCbKUM
abo miniyeliceKum akmugicmomy.

MyHKkm 9 «pyliHysaHHA abo NOWKOOHeHHs 8UBYXoM YU nidnasom 3 KoHmppe-
sontoyiliHolo memoro, — dusepcis». PoswupeHHa 6yan0 8 Momy, Wo KOHMpPpPESo-
nouitiHa mema npunucyeanacsa (cnid4ull kpawie 3Has, wio pobusocs y ceioomocmi
3/104UHYA!), a 8cAKa M0OCbKA nomuska, Hegdaya 8 pobomi, y supobHUUMS8I He
NpoWanucs, po32ag0aaucs K OuBepCis».

«Ane Higkul nyHkm 58-0 cmammi He maymayuecs mak WupoKo U 3 Makum eo-
PiHHAM pegontoyiliHoi cosicmi, Ak 10-U. 38yyaHHA lioeo 6yno: «[lponazaHoa abo
ae2imayis, Wwo Micmame 3aKUK 00 CKUHeHHSA, nidpusy abo 0c1abneHHS PadaHCbKoI
87100U, 0 MAKOX¥ nowupeHHA abo sueomossieHHsA Yu 36epi2aHHA nimepamypu
moeo ¢ 3micmy». 3HaMeHUMI PO3WUPEHHA Ub020 3HaMeHUMOo20 nyHKmy bynau:
nio «azimauieto, Wo mMicmume 3aKAUK», MO2/1a PO3yMimucsa OpyxcHA (abo Hasime
nodpyxHsa) becioa siv-Ha-8iy, abo npusamHull AUCM; a 3aKAUKOM —ocobucma no-
pada; «niopusom i ocnabreHHAM» 81a0u byna 8CcAKa OyMKa, ujo He 36jieaemebcs 3
O0YMKOI Cb0200HIWHbOI 2a3emu;, nid «8U20MOoBAEHHAM /1imepamypu» po3yminoca
8CAKe HaNUCaHe 8 EOUHOMY NPUMIPHUKY /1UCMa, 3aNUci, iIHMUMHOMY W0OEHHUKY».

«HeocaxcHy wupomy npoyumaHHs 6yob-aKkoi cmammi we dasana cmamms 16
KK npo aHanoezito. Konu npamo Hi 00 00HieEl cmammi 84UHOK He nidxodus, cy0os
Mie Keanigikysamu (io2o «3a aHa102i€r0.

1.3.3.2. InA TAyMaYyeHHA 3aKOHY NPo KpUMMiHaAbHY BiANOBIAANbHICTb 3a-
CTOCOBYIOTbCA Taki npuiiomu (cnocobu) maymayeHHs:

1) rpamaTuuHniA (GiNONOTFIYHMIA, NIHTBICTUYHKIA) — 3’ ACYBAHHS 3MICTY 3aKOHY
LUSTAXOM €TMMOJIONIYHOTO aHani3y TEPMIHIB, LLO Y HbOMY BXMBAKOTbCA, Ta aHa-
N3y Oro TEKCTYy 3a AOMNOMOrOK MPaBWU/I rpamaThKKM, CUHTaKeucy, opdorpadii
Ta NYHKTYyaUi; NnepeBipKa 3aKOHY Ha BiANOBIAHICTb NIHIBICTUYHUM NPaBUIAM.
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BC mpusanuli yac 3a0mascsa epamamu4yHum aHani3om caHkuii 4. 1 cm. 366 KK,
wob 3po3ymimu, cmocylomeca €a08a «3 no3bassneHHAM npasa obilimamu nesHi
nocadu Yu 3alimamucs negHoto GifAAbHICMIO» MinbKu 0bMexceHHA 80ni abo i obme-
HEeHHA 80ni, | wmpagy;

2) NOTiYHUIM — 3’ACYBaHHA 3MICTY 3aKOHY Ha MiAcTaBi NpPaBWA NOTIKK; ne-
peBipKa Moro Ha BiANOBIAHICTb apMCTOTENIEBMM NPABUAAM JIOTIKM.

Hanpuknad, ockinbKu, no-nepule, nidakyusHi mosapu, Hasime 8upobreHi i3
HeAobpoAKICHUX Mamepianie | CUPOBUHU, HE NPU3HAYeHi 018 MBAPUH i POC/UH, a
no-opyee, 8 4. 3 cm. 204 KK (idemeca npo 3azpo3y 019 umma i 300po8’s nuwie
ntodell ma ompyeHHA came adel, MoMy A102i4HO 88axaMU, WO U «iHWI MAXKI
HAC/1iOKU» CmMocytomsCa minbKu stooell (Macose 3axX80p08AHHA MOUj0);

3) cMCTEMHMI (CUCTEMATUYHMIA) — 3’ACyBaHHA 3MICTy 3aKOHY NPO KPUMi-
Ha/bHY BiANOBIAANbHICTb WAAXOM 3BEPHEHHS A0 NOAOMKEHb LbOro Ta/abo
IHLUIMX 3aKOHIB.

CKaxcimo, 0519 3’ACY8AHHA 3MiCMy C080CNOAYYEHHA «me came OiSHHA», ne-
pedbayeHoeo y 4. 2 miei yu iHwoi cmammi, mpeba 38epHymucs 00 0ucno3uyii
4. 1 yiel camoi cmammi, a 018 3’ACY8AHHA 3HAYEHHA MepMIiHa, AKUU € mexHiyu3-
MOM, — 00 iHWO020 HOPMAMUBHO-NPABOBO2O YU MEXHIYHO20 AKMA, 8 AKOMY 8iH
8U3HAYAEMbCA;

4) icTOpUYHKNI — 3’AcyBaHHA coLiaNibHUX GAKTOPIB, WO 0OYMOBUAN NPUIA-
HATTA KOHKPETHOro MONOXEHHA 3aKOHY MPO KPMMIiHANAbHY BignoBiAanb-
HiCTb, MepeBipKa 3aKOHYy Ha BiAMOBIAHICTb MOro 3aKOHAM iCTOPUYHOIO
PO3BMTKY CYCMiNbCTBA. Lle meToa BMParKaeTbCA Y NPaBUAbHIM OLIHLI Npu-
3HaYeHHA 3aKOHY B Mepio, Moro NpUiHATTA (iHakwe — «BOAi iCTOPUYHOTIO
3aKOHO4aBLAY);

5) KomnapatuMBHWUA — 3’ACYBaHHA 3MICTy 3aKOHY LLISAXOM MOPIBHAHHA
MOro 3 BiANOBIAHMMM NONOKEHHAMM 3aKOHIB NPO KPMMIHA/bHY BiaMNoBI-
OANbHICTb IHWKX AepKaB.

Hanpuknad, nopigHtor4YU nonoxceHHs cm.cm. 75—-78 KK, wo su3Ha4yarome iH-
cmumym 38in6HeHHA 8i0 8i06Y8AHHA NOKAPAHHA 3 8UNPOBYBAHHAM, €1id Oilimu
BUCHOBKY, WO BOHU 8i0N08I0GHOMb NOMNOMEHHAM 3GKOHI8 IHUWUX 0epmas, Wo 8u-
3Ha4armMe IHcmumym npobauii, @ momy 6e3 BuK/o4YeHHS abo cymmesux 3MiH
3micmy cm.cm. 75—78 He moxcHa KK 0onosH08amu nonoxeHHAMU Npo npobayito
AK HosUU 8UO NOKAPAHHSA;

6) GYHKLiOHANbHMIA — 3'ACYyBaHHS 3MICTY 3aKOHY Ha OCHOBI aHani3y KOH-
KpeTHMX 06CTaBMH, YMOB, B SIKMX BiH 3aCTOCOBYETHLCA (MAETLCA NPO «BOJIO
aKTya/IbHOro 3akoHoAaBLA»). Tak, ECM/1 HaronoWye Ha HeobXiAHOCTI TAy-
Ma4nTK 11 3actocoByBaTh EKIJ/1y CBITAI YMOB, AKi iCHYIOTb HA MOMEHT PO3-
rA4Y KOHKPETHOI Cnpasy;

7) cneujanbHO-tOPUANYHUIA — 3'ACYyBaHHA 3MICTYy 3aKOHY, 3aCHOBaHe Ha
OOCATHEHHAX IOPUAMYHOI HaYKM i NPAKTMKKU, 3HAHHI KOPUANYHOT TEXHIKK,
TEXHIKO-IOPUAMYHMX CNOCcobiB i NPUIMOMIB, BUKOPMCTOBYBAHMX 3aKOHO-
[aBLEM ANA BMPAXKeHHA CBOE BOAI, HAa NpodeciMHOMY YMiHHI i HaBUYKaxX
iHTepnpeTaTopa. Moro o3HaKu: a) AOCAIAXKYE TEXHIKO-IOPUAMYHI 3acobu
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i NPUIAOMM BUPAXKEHHA BOJI 3aKOHOAABLA 3 METOIO PO3KPUTTA TEPMIHIB,
KaTeropin, KOHCTPYKLiM Towlo; 6) BpaxoBye PO3'ACHEHHS BULLMX CyA0BUX
IHCTaHL,I; B) 3aCTOCOBYE HAayKOBI KOMEHTapi 40 3aKOHIB".

Yci cnocobu topuaANYHOrO TYMaYeHHA BUKOPMUCTOBYHOTHCA B CYKYMHOCTI,
Yy KOMMEKCI.

1.3.4. YuHHicTb i gis 3aKoHy
Npo KpUMiHaNbHY BiANOBiAANbHICTb

1.3.4.1. 3aKOH NPO KPMMiHabHY BiANOBIAANBHICTb AK | OyAb-AKMA Npes-
MET UM ABMLLE OB'EKTUBHOIO CBITY iCHYE Y MEBHOMY Yaci Ta NpocTopi. Tomy
abcypaom byna 6 kBanidikaLia opnAMYHOTO GaKTy, WO BigbyBCA B Hall Yac
BMK/OYHO Ha TepmUTOpIi YKpaiHW i CNPAMOBAHMIM NPOTU iHTEPECIB AePrKaBM
YKpaiHa, 3a cTatTAMMK «Pycbkoi Mpasan» abo KapHoro koaekcy Mosbiii.

BoaHouac He Bce Tak NPOCTO, AK 34aBanoca 6 Ha nepwwii nornag,. tOpu-
AMYHa NpaKTMKa 3 Yacom noctasmnaa BaraTo HEMNPOCTMX NMUTaHb, Ha AKi BU-
HWKNa noTpeba AaTW BiANoBiAb 6e3nocepeaHbOo B 3aKOHI NP0 KPUMIHANbHY
BiANOBIAANbHICTb. Lle, 30Kpema, NuTaHHA Npo Te:

— WO CaMe CAif, PO3yMITK Nig 4acom BUMHEHHA K.Np.?

— K ByTL i3 0C0HOI0, 3acyAKEHOIO 3a K.MP., AKWO 3ro40M 3aKOH BCTAHO-
BMB, WO Le AifsHHA binbliue He € K.np.?

— LLIO TaKe TepmTopia YKpaiHM i Ui He € Heto, CKaXKiMo, Kopabesb nig yKpa-
THCbKMM Mpanopom?

— AK 4iATK, AKWO K.Np. 6yn0 noyaTo Ha TepuTopil YKpaiHK, a 3aKiH4eHO Ha
TepuTOpIi iHWOI AepKaBn?

— 4mM 3aCTOCOBYETHCA KK YKpaiHM, AKLLO iHO3eMellb BYMHMB YIOH NiTaKa 3
NnoBiTPAHOro NpocTopy YKpaiHM 32 KOPAOH? A AKLLO Take came AisHHA BiH
BUMHMB B¥KE 32 MEKAMM NOBITPAHOIO NpocTopy YKpaiHm?

— YK MOMKe Liel iHo3emMellb DyTW NPUTATHYTUIA A0 KPMMiHaNbHOI Biano-
BiAaNbHOCTI B YKpaiHi, AKLLO 3@ 3a3Ha4YeHWn YroH NiTaka BiH B)Ke 3a3HaB
MOKapaHHA 33 KOPAOHOM?

— 41 NOBMHHA YKpaiHa nepeaaBaTu YCixX iHO3eML,iB, AKi BUMHWAM K.NP. Ha
il TepuTopii, ANA BiAOYBAHHA MOKApPaAHHA TUM AeprKaBam, rPoOMaaaHamm
AKNX BOHU €7

1.3.4.2. OT)Ke, YaCOM BYMHEHHA 3aKiHYEeHOro K.Np., 3a 3ara/ibHMMm Npasu-
JIOM, BU3HAETHCS Yac BUMHEHHA came Aji abo 6e3aisnbHOCTI, nepeadayeHoi
3aKOHOM MPO KPMMIiHaNbHY BiANOBIAANbHICTb. 13 4. 3 cT. 4 KK BMNAMBaEg, Wwo
4aCOM BYUHEHHS:

— OZIHOAKTHOTO K.Np. 3 dOPMasbHMM CKNAZLOM € [EeHb BYMHEHHA BiAMNO-
BiAHOI Aji Yn be3aisnbHOCTI;

" [oknagHiwe ams.: CkakyH O.®. Teopia npasa i gepxasu: Miapy4H. — 2-re BugaHHa. — K.: Anepta; LY/,
2011. - C. 434-446.
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— K.Np., AKE XapaKTepM3yeTbCA ABOMA AiAMMU, — AEHb BYMHEHHA OCTaH-
HbOT Aii;

— NPOA0BXKYBAHOMO — IeHb BYMHEHHA OCTAHHbBOTO i3 TOTOXHUX AiAHb, AKI,
byayun ob’egHaHI EAMHMM HAMIPOM, YTBOPIOOTb BKA3aHWN BUA, OAMHUY-
HOTO K.Mp.;

— TPMBAIOYOro, AKEe NOMAMAE Y TPMBANOMY NOpyLIeHHI ocoboto noknaae-
HWX Ha Hel 3aKoHOM 060B’A3KiB, — eHb iX NPUNMHEHHA 33 BoJieto abo BCy-
nepey BoJi BUHHOTO (CKaximo, 3aTpMmMmaHHA ocobu), abo 3 Yacy HacTaHHA
noain, sKi TPaHCPOPMYIOTb MOro NOBEAIHKY Y TaKy, WO He € KPUMIHANbHO
NPOTMNPaBHOI (HanpuKNaz, BUKPAZAEHHA Y BUHHOTO 30p0i, AKa He3aKoH-
Ho 30epiranacs);

— He3aKiHYeHOoro (AKLLO 3/104KnH ByN0 NepepBaHo Ha CTaAil roTyBaHHA Ym
3amaxy) — ieHb, KO BiH BYB NMPUNUHEHWIA 3 MPUYKH, LLIO HE 3a0eXKanu Bif,
BOJ1i BUHHOrO.

Hacom e BYMHEHHA 3aKiHYEHOro K.Mp. 3 MaTepiaZibHMM CKAaZ0M CANif,
BBAXKaTW YaC HACTaHHA CyCcnifibHO Hebe3neyHux Hacnigkie. Agxe nicns
onybnikyBaHHA HOBOTO, HiflblL CYBOPOro 3aKOHY i 10 HAabPaHHA HUM YNH-
HOCTI 0coba, AKa BYMHMMA NEBHE AiAHHA, MOXKE MATK DarKaHHA | MOXKIN-
BiCTb 3aMobirT1 HaCTaHHIO HaCNiIAKIB LbOro AiAHHA, BYMHEHOrO Nijg vac aji
nonepeaHbOro 3akoHy. No3baBneHHA 0cobM TaKoi MOXKAMBOCTI O3HaYaEe
3BY)XEHHA iCHYO4Y0ro npasa ocobu Ha i 4o06POBINbHY BiAMOBY Bif, A0Be-
OEHHA K.Np. 40 KiHUA, Wo cynepedntume 4. 3 cT. 22 KOHCTUTYLiT YkpaiHu.

1.3.4.3. YuHHiCMb 3aKOHY Npo KpumiHanbHy eionoeidaabHicme y vaci
O3HAYa€ MOXKAMBICTb YN HEMOMKIMBICTb 3aCTOCYBAHHA MEBHOIO 3aKOHY NPO
KPUMiHabHY BiANOBIAANbHICTL (Y LiIOMY Ta OKPEMUX MOTO MONOMKEHb) ANSA
tOPUANYHOT OLLIHKM BYMHEHOTO Y TOM UM iHLLIMIA YAaC KOHKPETHOTO CYCMiNbHO
HebesneyHoro aiaHHA. BianosigHo 4o cT. 4 KK:

— 3aKOH NP0 KPUMiHaNbHY BiANOBiAaNbHICTb HabWpae YMHHOCTI Yyepes
[ecATb AHIB 3 AHA MOro 0dillinHOro ONPUAIOAHEHHA, AKLO iHLIE He nepea-
H6ayeHo cCaMnM 3aKOHOM, a/ie He paHille AHA Moro onybikyBaHHs (4. 1);

— KpUMiHaAbHa NPOTUMNPABHICTb | KApPaHiCTb, @ TAaKOX IHLWI KPUMIiHaNb-
HO-NPAaBOBI HACNIAKN AiAHHA BM3HAYalOTbCA 3aKOHOM MPO KPUMIHANbHY
BiAMOBIAANbHICTb, AKMI AiAB HA YaC BYMHEHHA LbOTO AiAHHA, — MPUHYUN
yAbmpaakmueHocmi 3aKoHy (Bia nat. ultra — 3Bepx + activus — Aianb-
HicTb) (4. 2);

—4aCoOM BUYMHEHHS K.NP. BU3HAETHCA Yac BYMHEHHS ocoboto nepenba-
YeHOi 3aKOHOM MPO KPMMIiHabHY BiANOBIAaNbHICTb AiT abo 6e3aianbHO-
cTi. Lle 03Ha4ae 30Kkpema, Lo, 33 3arajibHUM MPaBUIOM, HIXTO HE MOXKe
BYyTU NPUTATHEHMW 00 KPMMiHaNbHOT BiANOBIAANbHOCTI 3a AiaHHA (Aito
4yn 6e3nianbHICTb), AKe A0 AHA OonybAiKyBaHHA 3aKOHY, SKMM Le AifH-
HA BM3HAHE K.Mp., TAKMM HEe BBaXKa/sioCb, | WO HIKOMY He Moxe byTu
npu3HavyeHe NoKapaHHA, AKe nepegbadeHe 3a BignoBigHe AiAHHA UMM
3aKoHOM (4. 3).
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Y ct. 5 KK (aK i B cT. 58 KoHcTuTyLii YKpaiHM) BU3Ha4YeHO 3BOPOTHY Aito
33aKOHY NPO KPMMIiHa/IbHY BiAMNOBIAANbHICTb — BXe AK BUHATOK i3 3arasbHoO-
ro NpaBmaa NPo yNbTPAaKTUBHICTb 3aKOHY — MPUHYUN pempoakmueHocmi
(Big nat. retro — MMHyNE): Ma€ 3BOPOTHY Aito, TOBTO NMOLWMPIOETHCA Ha OCib,
WO BYMHUAWM BiANOBIAHI AiAHHA A0 HAaBpPaHHA HUM YMHHOCTI, 3aKOH MpPO
KPVMiHaNbHY BiANOBIAANbHICTb, AKMIN CKAaCOBYE KPMMIiHAAbHY NPOTUMNPaB-
HIiCTb AiAHHSA, NOM AKLIYE KPUMIiHaNbHY BiANOBiAaNbHICTb abOo iHWWM Yn-
HOM Mosinwye cTaHOBMLLE 0COBUM — MNOBHICTIO abo YacTKoBO (4. 1).

IHec Oenb Pio Mpada byna 3acyoxceHa HanpukiHyi 1980-x pp. 3a cyKynHicmio
0o 3 muc. 828 pokis no3basseHHA 80ai 3a y4acme y mepopucmu4yHuUX aKkmax
b6acKcbKo20 cenapamucmcbkozo yepynosaHHa ETA. [licas ii 3acyOmceHHA ic-
naHceKull 3aKoH ckopomus 0o 30 pokie makcumaneHul mepmiH nepebysaHHA
8 y8’AasHeHHIi. Ome, IHec Oenb Pio Mpada manu 3sineHUMU we y 2008 p. Ane
neped mum, y 2006 p. 8 IcnaHii 6yno npuliHAMo makx 38aHy 0oKmpuHy llapo —
IOpUOUYHY HOPMY, NOKAUKAGHY CKopomumu 00 MIHIMYyMy MOMAU8ICMb YyMO8-
HO-00CMPOKOB020 38i1bHEHHA 0CI6, 8USHAHUX BUHHUMU 8 mepopu3mi, i Ha yill
niocmasi damy 38inbHeHHA 3acydxeHoi nepeHecau Ha 2017 p. BoHa ockapxcuna
ye piweHHa y Cmpacbyp3bkomy cyoi, yKa3aswu HA NOPYWeEHHA 3aKpinaeHo2o y
KoHcmumyuii IcnaHii npuHyuny pempoakmugHOCMI, W0 BUK/YAE 380POMHY
cuny ropudu4Hoi Hopmu. B yoemHi 2013 p. ECI1/1 ocmamoyHo 3ameepous c8oe
piweHHs, 30 AKUM IHec Oenb Pio Mpada 3 2008 p. nepebysasna 30 rpamamu He3a-
KOHHO | Masia 6ymu 3eineHeHa AkHatiwsuowe”.

1.3.4.4. KoHBeHUjsa npo Biakpute mope (1958 p.) BM3Hauae, WO KaniTaH
CyAHa, WO naaBa€ Nia Npanopom NesBHOI Aep:Kasu, AKMIN He HagaB AoNo-
MOTM Ha MOPpI, 40 KPMMiIHANbHOT BiANOBIAAbHOCTI MOXKe BYTU NPUTATHY-
TUI TiNbKKM BNagoto AepKasm npanopa abo Tiel aepKasn, rpoMagaHUHOM
AKOI BiH €. Micuem BYMHEHHA TaKOrO 3/104MHY € TiIIbKKU «BIAKPUTE MOpe» —
YCi YaCTUHMU MOPA, WO HEe € Hi TepUTOpPIa/IbHUM MOPEM, Hi BHYTPILLHIMMK
BOZAMM AKOI-HEOYAb AEPIKaABU.

OT)Ke, YUHHICMb KPUMIHAAbHO20 3AKOHY Yy MPOCMOpi BU3HA4Ya€e CTaH
CyBepeHITeTY KOXHOI JiepyKaBu i 03HAYAE MOXK/IMUBICTb YN HEMOXK/INBICTb
3aCTOCYBaHHA MEBHOMO 3aKOHY MPO KPWUMIHAAbHY BiAMNOBIAANbLHICTb
(y winomy 4m OKpemmx Moro NonoXeHb) A8 HPUAMYHOI OLIHKU KOH-
KPETHOro K.Mp. 3a/1eXKHO Bif, MOro BUMHEHHA Ha TepuTopii YKpaiHn abo
32 MexaMu i TepuTopii, a TaKOX 3a/eXHO Bif, AepXaBHO-NPaBOBOro
CTaTycy OcCib, AKi Moro BUMHWMAK, @ CTOCOBHO 0OCib 6e3 rpomMagAaHCTBa —
e W Bif MOCTIMHOroO micus iX NPoXuBaHHA. Li NUTaHHA pernameHTy-
toTbCA CT.CT. 6, 7 i 8 KK.

YMHHICTb 3aKOHY NPO KPMMIiHabHY BiANOBIAA/IbHICTE Y NPOCTOPI i 33 KO-
IoM 0Cib TaK BM3HAYAETLCA LLOAO K.MNpP., BYNHEHMX:

B IcnaHii noctaHOBWMAW 3BiILHUTM TEPOPUCTKY nicna yxsanu Crpacbypsbkoro cyay // http://www.
radiosvoboda.mobi/a/25144762.html
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1) Ha TepuTopii YkpaiHu (aMB. Tabn. 2) — byab-aKMMK 0cOBaMK He3aNEXK-
HO Bif, IXHbOTO rPOMAAAHCTBA: NiANATATb KPMMIHANbHIM BiANOBIAANBHOCTI
3a KK Ykpainu (mpuHyun mepumopiansHocmi). TINTaHHS NPO KPUMiHaNb-
HY BiANOBIAANbHICTL AUNNOMATUUYHNX NPEACTABHMKIB IHO3EMHUX AEpPXKaB
(rnaBv AMNAOMATUYHUX NPEACTaBHULTB Ta Y1eHU AMNAOMATUYHOTO nep-
COHaNy NpeacTaBHULTB, AMNIOMATUYHI Kyp'epW TOLLLO) Ta iIHLWKX FPOMAAH,
AKi 3@ 3aKOHaMM YKpaiHW i MiXKHapoAHWUMM AOFOBOPAMM, 3rofa Ha 0H6oB’s3-
KOBICTb AKMX HadaHa BP, He € miacyaHi y KpMMiHaAbHMX CnpaBax cydam
YKpaiHu (LLe — KOHCYIbCbKi NOCaZ0Bi 0COOM i KOHCYbCBKI Cy»KO0BLj, moca-
noBi ocobn OOH Ta cneuianisoBaHux yctaHoB OOH i We 3Ha4YHa KifibKicTb
pi3HMX rpyn ocib), y pasi BYUNHEHHA HUMM K.NP. Ha TepUTOPIi YKpaiHM BMpi-
LIYETbCA AMMIOMATUYHMM LASXOM [APUHYUN eKcmepumopiaabHocmi —
AK BUHATOK i3 BMLLE3a3Ha4YeHoro npuHumny] (ct. 6);

Tabnnua 2. 06’ekTn TepuTopii YKpaiHu

06’exTH, WO Hanexatb 0 Teputopii
Ykpainn

06’eKTy, WO NPUPIBHIOOTLEA 0 TepuTopii
Ykpainn

Cyxomin, y T.4. OCTPOBI Y BiOKPUTOMY MOPi, WO
Hanexarb YKpaiHi

BilicbkoBi NOBITPAHI 06'€KTW, AKI 3HAXOOATLCA B
Oymb-AKOMY MicLi 32 Mexami1 MOBITPAHOr0 Npo-
cTopy Ykpaitu

BHyTpiWwHi BoAn (BM3HA4eHi BignOBiDHUMI MiHi-
AMI 200 Taki, Wo iCTOPUYHO Hanexarb YKpaiHi,
MOpCbKi BOAW, BoW NopTiB, ByXT, NMaHiB, raa-
Heil Ta iHWi BOJOWMI, YaCTUHN BOAOIM)

BilicbkoBi kopabni un wWONKK, WO Xo#ATb Mnif
npanopom YKpaiHu, He3anexHo Bifj TOro, 3Haxo-
OATBCA BOHN Y BIOKPUTOMY MOPI, B TepuTOpians-
HUX BOfAX iHWOI Aep>KaBy Y iIHO3EMHOMY MOPTY

Happa B mexax KopaoHiB YKpaiHu (Ha rnubuny,
AO0CTYNHY ANA IX Fe0N0riYHoro 0CBOEHHA)

HeBilicbkoBi Kopabni 4i Wionku, Wo npunuca-
Hi 00 NOPTIB Ha TepuTopii YKpaiHn Ta XoATh nig
npanopom YKpaiHu y BigkputoMy Mopi (To6T0 3a
MeXamun TepUTOpianbHUX | BHYTPIWHIX BOA iHO-
3EMHUX epXaB)

[ToBITPAHWI NPOCTIP Haf CYXOMONOM i BOOHMM
npocTopom

HeBilicbkoBi MOBITPAHI 00’EKTI, 3apeEcTPOBaHi
B YKpaiHi, AKi 3HaXOQATLCA Y BIOKPUTOMY MOBI-
TPAHOMY npocTopi (TO6TO 3a Mexamu TepuTopii
Ykpaitu abo TepuTopii iHO3eMHIX NEPXaB)

TeputopianbHe mope — cmyra (0o 12 mopcbKnx
MIb) NPUBEPEXHIX MOPCHKIAX BOA

KOHTUHEHTanbHWI wenbd Ykpaitu (OHO i Happa
nig TepUTOpianbHNM MOPEM)

pumiTka: MaoTb 0COONMBNI NPABOBUIA PEXIM, ane He nepebyBatoTb Nin CyBepeHiTeToM YKpaiHu i He
€ TepuTopieto YKpaiHn B CEHCI 3aKOHY NPO KPUMiHaNbHY BiAMOBIAANbLHICTb: BUKIIOYHA (MOPCbKA) eKO-
HOMiYHa 30Ha YKpaiHu, TepuTopii AMMNOMATYHNX MPEACTaBHULTB i KOHCYNbCbKIX YCTAaHOB YKpaiHu
32 KOPAOHOM, aBTOMALMHIA NOCAIB Mig npanopom YkpaiHu, MicuA po3TallyBaHHA BiliCbKOBMX YaCTUH
YKpaiHu Ha TepuTopii iHWNX Aepxas, KOCMiYHIA NPOCTIp, BK0Yaloun MicAub, WTy4Hi KOCMi4Hi 06’eKTIA

2) 3a mexkamu YKpaiHu rpomagsHamm YKkpaiHm Ta ocobamu 6e3 rpoma-
OAHCTBA, WO NOCTIMHO NPOXKMBAIOTL B YKpaiHi, — NianaratoTb KpUMiHaNbHIN
BiAnoBiaanbHOCTI 3a KK YkpaiHu [mpuHyun epomadaHcmea), AKLLO iHWe
He nepenbayvYeHo MidKHAPOAHUMK AOroBOpPaMM YKpaiHK, 3roaa Ha 0boB’A3-
KOBiCTb AIKMX HajaHa BepxoBHoto Pazoto YKpaiHu [yHieepcanbHuli npuH-
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yun i npuHyun NoKpoeumeanbCcmea), Kpim BUNaLKiB, KOMM BOHM BXKe 3a-
3HaIM KPMMiHAbHOTO MOKapaHHsA 3a Mexamu YKkpaitu (mpuHyun ne bis in
idem, opHa aja ABidi He Kapa€eTbea) (cT. 7);

3) 3a Mmexamu YKpaiHuM iHo3eMUAMK Ta ocobamm 6e3 rpomaaHCcTBa, Lo
He MPOXMBatOTb MOCTIMHO B YKpaiHi, — NianAratoTb KpUMiHaAbHIN Bigno-
BinanbHOCTI 3a KK YKpaiHu y BUNaaKax, Koauv: a) ue npsmo nepenbadyeHo
MiKHapOAHMMM A0rOBOPaMK [3HOBY yHigepcanbHuii npuHyun). iaetscs,
CKaXXiMo, NpO reHounAa, TOPriBAO NtOAbMW, 3aXONAEHHA 3apYYHMKIB, YroH
MOBITPAHMX CyAEH, NipaTCTBO TOWO; 6) BOHW BYMHMAM OCODAMBO THHKKMIA
i CNpAMOBaHMN NPOTK NpaB i cBOOOA rpomaasH YKpaiHn abo npoTu iHTe-
peciB YKpaiHu 3104MH, abo B) BOHW BYMHMAM Y CMiBYYACT i3 CAYKOOBUMM
ocobamu, siKi € rpomazgaHaMm YRpaiHu, byab-aKkuii i3 3104nHIB, Nnepenbade-
HWUX Yy CT.CT. 368, 368-3, 368-4, 369 i 369-2 KK YKkpaiHu, abo nponoHysanu,
obiusnn, Haganu HenpaBoOMIpHY BUrOAy TakMM Cay:Kb6oBMM ocobam, abo
NPUIMHANN NPONO3nLito, 0BILAHKY HENPaBOMIPHOI BUIoAM YW OAepKaim
Bif, HUX TaKy BUroay [peaavbHuli, abo npazmamuyHuli npuHyun]. Hanpu-
Knadl, BKa3aHO Ha HeObXiAHICTb BUKOPUCTOBYBATU Lie NpuHUMN y CT. 8 Pe-
KomeHAauii PE npo TopriB/to NOAbMM 3 METOK CEKCYa/IbHOI eKcnayaTau,i
(2000 p.).

s npuknady abcypOHo HenpagusbHO20 3GCMOCY8AHHA KPUMIHAMbHO20 3AKO-
Hy y npocmopi 3Ho8y 32adalimo «Apxinenae I'Y/IAI» O. ConmeHiyuHa:

«Akulice nonak Hapodusca 8 Jlembepsi, konu mol bys y cknadi Aecmpo-Yaop-
coKoi imnepii. [lo [py20i ceimosoi 8iliHu #ug y c80emMy piOoHOMY micmi & [Tonbuwi,
nomim nepeixas 8 Aescmpito, mam #cus i npaurosas, mam 8 1945 i 3aapewimosaHuli
Hawumu. BiH odepicas decamb pokKig 3a 3pady bamokiswiuHi — padAaHceKil Ykpa-
iHi! Adxe micmo Jlembepa cmasno Ha mol Yac ykpaiHcekum Jlbeosom! | bidonaxa
He mie dosecmu Ha cridcmai, Wo 8uixas y BideHb He 3 Memoro 3padumu YKpaiHil».

1.3.4.5. OAHNM 3 TONOBHMX MOCTYNATIB MiXKHAaPOAHOro CNiBPOHITHNLTBA
y NPOTUAIT K.NP. — HEe3a/JeXXHO BiA, TOro, BYMHEHI BOHW FPOMAAAHAMM, iHO-
3emMUAMM Y1 anaTpuaamm — € npasuno aut dedere aut judicare (Buaan abo
cyam cam), 3a 4ONMOMOTO0 AKOTO 3a6e3neyyeTbca NPUHLMN HEBIABOPOTHO-
CTi KpMMIiHa/IbHOT BiANOBIAANbHOCTI Ta NOKapaHHA OCib, 30Kpema TUX, AKi
BTEKAM 32 KOPAOH. N4 UbOro i Bu3HadeHi y KK ycix aepaB 3ragaHi suue
YHIBEPCANbHUI, peanbHWI Ta iHWI NPUHLMNK.

EKcmpaduyia Takox € iIHCTPYMEHTOM, 3a AONMOMOrO0 SKOro 3abesneyy-
€TbCA NPaBUIO «BMAAM abo Cyam cam» CTOCOBHO iHO3EMLLiB Ta anaTpuais —
3rigHo i3 4. 2 cT. 10 KK BOHM MOXKyTb BYTM BUAAHI iHO3EMHIN Aep»kaBi ana
NPUTATHEHHS 10 KPMMiIHaAbHOT BiANOBIAAAbHOCTI i BiaaaHHA Ao cyay (ane
4. 1 ujei cTaTTi 3200POHAE BUAABATH iHLWIN AepsKaBi rpOMaaaH YKpaiHm).

PernamMeHTyOTb MUTAHHA eKCTpaamLii 6araTto mMixHapoAHMX A0roBOpIB.
Lle, 3okpema:

— €Bponelicbka KOHBEHLA Npo BMAady NpasBomnopylHukis (1957 p.) i
NPOTOKO/M (IOMNOBHEHHA) A0 Hel;
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— yroay npo BMAa4yy NpaBoONoOpPYLLIHMKIB (YKnaaeHi YkpaiHoto 3 bpasuni-
€to, IHajeto, MaHamoto, ErmnTom, IpaHom);

— yrogy Npo npaBOBYy AOMOMOrY Y KPWMMIHA/IbHMX CnpaBaX, YKAageHi
YKpaiHoto 3 KilbKOMa AleprkaBamu, a TaKOXK OKPEMI MONOKEHHA KOHBEHLM
npo 60poTbby 3 AAKMMW BUAAMM 3/104MHIB (DiHAHCYBAaHHA TEPOPU3MY,
HEe3aKOHHe 3axONJeHHA NOBITPAHUX CYAEH, HE3AaKOHHI aKTK, CNPAMOBAHI
NpoTn Be3neKkn UMBiNbHOI aBialii, BepOyBaHHA, BUKOPUCTAHHS, diHaHCY-
BaHHA | HaBYaHHA HaMMaHLiB, HE3aKOHHWI 0BIr HAPKOTUYHMX 3acobiB i
NCUXOTPOMHUX PEYOBUH TOLLO);

— PamkoBa KoHBeHLia OOH npoTu opraHizosaHoi 3104nHHOCTI (1997 p.).
3104YNHU, BUMHEHI OPraHi30BaHUMM 3N10YUHHUMWN YTBOPEHHAMMU, 3 METOIO
BMAAYI MatoTb 3aBXKAM PO3MIALATUCH AK TaKi, WO TATHYTb BUAAYY 3104NHLA,
i He po3raaaTUCh AK NOAITUYHI — Wob BiANOBIAHI 0COBM «He 3HaxoaAnan
cobi »KoAHOTO 6e3MeYHOro NPUTYKY».

AK NpaBWaO, BCI MiXXHapPOAHI AOroBOPM, WO CTOCYHOTbCA BMAAYi, ydac-
HMKaMK AKUX € YKpaiHa, FPYHTYKOTbCA Ha NpUHLUMNIAX, BIANOBIAHO A0 AKMX,
30Kpema: a) 3/104MH, 338 BUMHEHHA AKOTO BUMAraeTbCa B1UAa4Ya, M€ BU3Ha-
BaTMCA 3/I04MHOM i 33 3aKOHaMM [ep:KaBu, Ae nepebyBae BMHHA ocoba
(mpuHyun momoxHocmi); 6) AKLLO BMMOTa NPO BUAAYY MAE Ha MeTi Npu-
TAFHEHHs 0cobW A0 KPMMIHANbHOT BiANOBIAA/NbHOCTI, TO AeprKaBa, AKa BU-
Marae BMaaYi, TOBUHHA HaZaTN A0KAa3W BYMHEHHS K.Mp.; B) 0coba He nians-
ra€e BMAaui, AKLLO BOHA: OTPMMaNa B YCTAHOBAEHOMY MOPAZAKY MNOAITUUHWIA
NPUTYNOK, abo nepecniayeTbcs 3a 3/104MH NONITUYHOIO XapaKkTepy, abo 3a
BiMCbKOBMIA 3/104MH, abo 3a AiaHHSA, AKke 3a KK Liei gepKaBu He BUSHAETb-
€A 3N104MHOM, abo 3aKiHUMBCA CTPOK AABHOCTI, ab0 B iHLWIN Aep¥KaBi BOHA
MoOKe OyTu cTpadeHa, abo 3a BUMHEHe AiAHHA BOHA BXKe Dyna 3acyaskeHa,
BMMpPaBAaHa YM 3BiZIbHEHA BiJ, MOKapaHHA ToLO.

BuuepnHiniactaBun Ans BiAMOBM y BUAaYi ocobu BM3HaueHiy cT. 589 KMK.

CtaHom Ha no4vatok 2013 p. 3 iHiLiaTMBM YKPATHCbKMX MPAaBOOXOPOH-
LiB Yepes yKpaiHCbKe 6opo IHTeprnoay 3a nigo3poro Y BUYMHEHHI 3/104M-
HiB Oy/0 orosoweHo B po3wyK 895 ocib. baraTbox 3 HUX PO3LYKYOTh i
BMAAtOTb YKpaiHi: nmwe y 2012 p. 6yno snaaHo 43 ocobu. BoaHouac 1
YKpaiHa BMAQ€E 3aTPUMAHMX Ha 1T TepuTopii iHO3emu,iB: ynpoaosx 2012 p.
po3rnaHyTo 411 KnonoTaHb NPO BMAAYY (eKCTpaaunLito) ocib i BuaaHo 17
Takmx ocib.

Ha teputopii EC iHCTUTYT BMAaYi 3rigHO 3 PaMKOBMM pilleHHAM Paam
€C «lpo EBponencbknii opaep Ha apewT Ta npoueaypu B1MAadi npaso-
NOPYLUHMKIB MiX AepKasamu-yneHammn» (2002/584/JHA sia 13 yepsHs
2002 p.) 32004 p. 3aMiHEHWNI «EBPOMNENCHKMM OPAEPOM Ha apeLlT»; BOA-
HOYaC eKCTpaamLIa 34IMCHIOETLCA Y BIAHOCMHAX AepKaB — yneHis €C 3
«TPEeTiMW AeprKaBaMm».

YTim, AKWO MiXX NEBHUMM AepHKaBamMn HEMAE AOroBOPY MPO eKCcTpaau-
Ljt0, 3HAaXOAATbCA iHLI MOMIMBOCTI A/1A TOro, Wob NpaBOMOPYLWHKK He
YHUK BiANOBIAaAbHOCTI.
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Mpokypamypa MarxemmeHa (CLUA) po3cnidyeana KpumiHasneHy cnpagy npo
mopeziento HoMmepamu OecAMKI8 mucAY KpaodeHUX KpeOumHUX Kapm i CynymHimu
ocobucmumu 0aHUMU, 00HUM 3 17 nido3prosaHux 8 Akill bys ykpaiHeys L. OcmaH-
Hil, cudayu y ceoili KuisceKill keapmupi, yepe3 opymu 0718 Kubep3n04YuHUi8 NPo-
0a8a8 KpadeHi Homepu Kpedumok. LLl. npodas noHad 75 muc. i3 95 muc. Homepis,
WO IHKPUMIHYIOMbCA YCboMy Kibep3noyuHHomy yzpynosaHHo Western Express,
3a60aswu 36umkie 8 cymi 54 maH. Onaama 3a npodaHy iHPOPMAayio nepexkasy-
sasaca tiomy y suenadi yugpposoi eantomu Egold i Webmoney. 32000m 8iH makox
giomus S600 muc. He3arkoHHUx doxodie. OckinbKu y CLLIA Hemae 0o02080py NPo eKc-
mpaoduuito 3 YkpaiHoto, 0e npoxcusas L., y mpasHi 2008 p. eiH 6y8 3aapeuimosa-
Hull 30 amepuKkaHcbKUM opoepom 8 [peuil, de nepebysas y sionycmui, i suoaHul
CLUA. [MTpomu Hb020 Makox nopyuleHa gpedeparnsbHa cnpasa y @nopudi, AKa menep
HaBpA0 Yu 00eprums Xio.

1.3.4.6. Big, ekcTpaaumuii cnig, BiapisHATU nepeliHamms npoeadieHHsA
i nepedayy ocib 0aa 8i06y8aHHA NOKAPAHHA. BOHW MOXKYTb MaTW Micle
Y BMNAAKy BYMHEHHA BUKIOYHO 3/104MHY (HE KPMMIHANbHOTO NPOCTYMKY).
TakK, i34actunH 3 i 4 cT. 10 KK, cT.cT. 595-614 KIK BMNAKMBaAE, WO:

1) YKpaiHa MOXXe neperHATM KpMMiHaNbHE NPOBAAMKEHHA MPO 3/104MH,
B AKOMY CYAOBMMMW OpraHamu iHO3eMHOI Aep)KaBW He yXBAaneHO BUPOK,
WOAO TUX, WO BYMHUAM 3104YMHM 33 MeKaMu YKpaiHu i nepebyBatoTb Ha
TepuTopii YKpaiHu: a) rpoMaanH YkpaiHu; 6) iHo3emLjiB, AKi HE MOXKYTb ByTH
BW/AHI iIHO3eMHil AeprKaBi abo y BMAAYI SKUX BiAMOBNEHO;

2) BMKOHAHHA B YKpaiHi BUPOKY IHO3EMHOrO Cyay YW MiKHapoAHOI cy-
[0BOi YCTAaHOBM MOXK/IMBO, AKLWLO AiSHHSA, BHACAIAOK BYMHEHHA AKOro Hyno
YXBasieHO BMPOK, 3rigHo 3 KK YKpaiHW BM3HAETLCA 3104MHOM abo byno 6
BM3HAHO 3/104MHOM Y Pa3i MOro BUMHEHHA Ha TepuTopii YKpaiHu.

YKpaiHa € yd4acHuUeto EBPONEencbKoi KOHBEHLT Npo nepeaavy 3acyaxe-
Hux ocib (1983 p.). Lia KoHBeHLia BM3HaAYaEe NopaaoK i yMOBM nepena-
yi ocib, 3acyakeHnx Ha TepuTopii oaHiel CTOPOHK, HA TePUTOPItD iHLIOT
CTOpOHM anA BiabyBaHHA NPU3HAYEHOTO T MOKapaHHA | MICTUTb LWICTb
YMOB rnepefadi 3acyarkeHoi ocobu, saKi KOpoTKo, Be3 ypaxyBaHHA Hto-
aHciB, MOXHa chopmyntoBaTh Tak: a) ocoba € rpOMaAAHNUHOM AepPKaBK
BMKOHAHHA BMPOKY; 6) BUPOK € OCTaToO4YHUM; B) ocoba mae Biabytn 3a
BMPOKOM Lie NPUHAMMHI WicTb MicauiB; r) ocoba 3rofHa Ha nepeaady;
r) AiSHHS BM3HAETbCA 3/104MHHUM B 060X AeprKaBsax; 4) obuasi aeprKasu
3rogHi Ha nepeaady.

Jlimepamypa
e KpumiHanbHe npaso Ykpainiun. Cynosi npeueaeHtn (1864—2007 pp.) /
3a pea. B.T. ManapeHka. — K.: OcsiTa Ykpainun, 2008. — 1104 c.
e [ToHOmapeHKo HO.A. YMHHICTb i Aid KpMMIHANbHOTO 3aKOHY B Yaci: Mo-
Horpadisa. — K.: Atika, 2005. — 288 c.
o AHapyweko T1.1. [Ixepena KpMMiHaAbHOrO npasa YKpaiHW: NOHATTA,
Buau // Agsokat. — 2011. — Ne Ne 6-8. — C. 7-20, 13-22, 10-22.

103



3anumaHHsa i 3a80aHHA

1. Ha3BiTb dopMM KpMMiHabHOTO NpaBa. YMm BOHU BiZpi3HAOTLCA Bif,
bOpPM KPMMIHAIbHOMO 3aKOHOAABCTBA?

2. KOcTmHiaH 3a60POHAB KOMEHTYBAHHA Bi3aHTIMCbKMMMK topucTamm Ju-
recTis, BBaXKatouu, LLLO BOHO € cnpoboto 06iTK 3aKOH Nig, BUAOM MOro Tay-
MayeHHs. fIK BU BBAXKAETE, YN He OTOTOXKHIOBA/NA Taka 3abopoHa npaso i3
3aKOHOM?

3. TTOACHITb, Y YOMY MOMIATAE BIAMIHHICTb MiX CyA0BOK NMPAKTUKOK i Cy-
[OBUM NpeLeaeHToM?

4. MpoynTaniTe Big, NoYaTKy A0 KiHUA Oyab-akmi po3ain Ocobnmsoi Ya-
cTnHU KK YKpaiHW. AKi NoNoXKeHHA 3aKOHY BMAAOTbCA BaM MOro TepMiHO-
NOTIYHUMM BaZamm’?

5. ina voro icHye npasuno aut dedere aut judicare? AKi We NUTaHHA MixK-
HapoAHOro CniBPObITHMLTBA Y NPOTUAIT 3104YMHHOCTI BUPILLYIOTHCS 33 A0-
NMOMOTO0 MONIOXeEHb po3ainy |l 3aranbHoi YacTuHM KK Ykpainm?

PexkomeHOyeEMoO npoyumamu
e ComkeHunubiH A. Apxmunenar TY/IAT. 1918-1956: OnbIT Xy40XKeCTBeH-
HOro MccaefoBaHWA.

Padumo nodusumuce

e YekicT (Pocin, 1992, pexkumcep OnekcaHap POroxKiH).
e Cnucok WnHanepa (CLUA, 1993, pexucep CtiseH Cninbepr).
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Po3aia 2
BYEHHA IMNPO KPHUMIHA/IBHO
INMPOTHITIPABHE AIAHHA

2.1. IIOHATTA KPHMiHAAbHOIO NMPABONOPYIIE€HHH.
CKaaa KpHMiHA/bHOIO NMPaBONOPYyIEHHA

2.1.1. MOHATTA KPMMIHAZIBHOTO NPABONOPYLUEHHA

2.1.1.1. Mo4YHemo 3 TOro, WO B 3aKOHOAABCTBI YKpPaiHW NOHATTA «KPUMI-
HasbHe NpasonopyweHHA» Brneplle 3’aBUA0Ch i3 NPUNHATTAM 13 KBITHSA
2012 p. KMK, AKMIK UMM NOHATTAM 00’€HaB MOHATTA «3/104MHY» | KKPUMI-
Ha/IbHWIM NPOCTYNOK». 3rigHo i3 3akoHOM Bia 16 TpaBHsa 2013 p. «[po BHe-
CEHHA 3MiH A0 AeAKMX 3aKOHO4aBUYMX aKTiB YKpaiHM WOAO0 NpuBeaeHHA 3a-
KOHO4ABCTBA Y BiAMNOBIAHICTb 3 KpUMIiHa/IbHMM NPOLLEeCya/lbHUM KOAEKCOM
YKkpaiHun» 0o 60 3aKoHIB 6ynM BHECEHI 3MiHW, 30KpeMa 3 MEeTOH 3aMiHUTU
C/IOBO «3/104MH» CNOBaMM «KPMMiHA/bHE MPaBONOPYLEHHA» Y BiANOBIA-
HOMY BiAMIHKY.

[MOHATTA «KPUMiIHANBHO NPOTUMNPABHE AIAHHAY, WO 3aCTOCOBAHO Y HA3BI
LbOro po3ainy, € H6inbll WKMPOKUM, HiXK NOHATTA «KPUMiHaNAbHE MpaBomno-
PYLIeHHA», 60 oxontoe coboto He e K.Np. (Y T.4. KOUMIHANbHO KapaHi
3/10BXKMBAHHA NPaBOM), a 1 06’EKTUBHO KPMMIiHAbHO-MPOTUMNPABHY NoBe-
[iHKy, TOBTO NoBeAiHKy 0Cib, fika Yepes iX HeOCYAHICTb UM 3 IHLLIMX NPUYMH
He moXe OyTM BM3HaHa K.Mp.

Y [AaBHi Yacy Hi NOHATTA 3/104MHY, Hi TUM Difblue Take, WO € bisbll HO-
BMM, NOHATTA K.Np., He GOPMyNtoBaNMCb, @ 3aKOHO4aBelb 0OMeXKyBaBCs
Nivle nepenikom AiAHb, WO BU3HABaIMCh 3/T04MHAMMU.

Hanpuknad, Yemasom kHA3a Apocnasa (XII-XVIII cmonimms) 3n04uHamu esaxca-
7AUC6 MaKi GiAHHA, AK: BUKPAOEHHS (YMUKAHHSA) 0ig4UHU — Hagims 3 i 3200u — 3 mMe-
moro ecmyny 3 Heto y Wit b, 080wM06HICMb, Ha8iIMb 3G 320000 0OOX HIHOK,; NPUMY-
WyBaHH#A 004YKU 00 3amixHA abo CUHA 00 0OPYHEHHS,; NepeuwKoOHaHHA 6amsKamu

6axaHH dimeli 00pyHUMUCA; KYCaHHA Yu OpANaHHA nid Yyac BiliKu mix Yonosikamu
(«uje Myxa 08a 6bemacs #eHCKbl, Uu yKycums, Usau o0epems») moujo.

Y Oyab-AKii cy4acHih NPaBOBii CUCTEMI MOHATTA KKPUMiHabHE NpaBo-
NOPYLUEHHAY» € LEeHTPabHUM MOHATTAM KPUMiHabHOro npasa. Ane € aBa
niaxoam A0 MOro BU3HAYEHHSA.

Y 6inbwocTi KK iHWKX aepKaB Le NOHATTA € GopManbHUM (TaKMM, LLO Bi-
no6paykae nuLle Moro topUAMYHY BAaCTUBICTb): 3aKOHOAABELLb LMX AEPKaB
BBAXKa€, WO Nia K.np. Tpeba po3ymiTn onmncaHe y KpUMiHaAbHOMY 3aKOHi
LiAHHA, 32 AKe NepeabadyeHo NoKkapaHHsA. | Bce. Baaoto Takoro niaxoay € Te,
WO K.MP. i HABiTb 3/TI04MHOM MOKe ByTN OroNoLEHO BCe, WO 3aBroAHO — 3a-
KOHOZaBelb He obmexKeHUIn 000B A3KOM Xo4a 6 YMOBHO A0TPUMYBATUCA
BMMOIM 3aKOHY NPO Te, WO K.Np. NOBMHHO BYTW CycninbHO HeGe3neyHum,
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Tomy | 8UHUKAOMb Kyplio3Hi 8UNAOKU, KOAU, HANPUKAAO, CyOom XetoCMOHA
(wmam Texac, CLLIA) 3a npoaynu 3aHAMb 17-piyHy WKOAAPKY 3aCy0HceHo 00 24 eo-
OuH y8’asHeHHA | S100 wmpagy, OCKibKU Her NOPYWweHO 3aKOH Ub020 wmamy,
AKUM npomsa2oM hispiyys 003801eHO nponycmumu He binbuwe decamu npoaynie
6e3 No8aMcHUX NPUYUH.

B YKpaiHi Ta iHWKMX, 30Kpema NOCTCOLIaNiCTUYHMX, AepKaBax 3aCTOCOBY-
€TbCA OinbW po3nore matepianbHe MNOHATTA 3/104MHY AK BUAY K.Np. BoHO
BiAPI3HAETLCA Big POPMAbHOMO TUM, LLO A0 HbOTO BK/ILOYEHO 03HAKY CyC-
NinbHOT Hebe3neKkun, WO PO3yMIETLCA AK OO'EKTUBHA 3AaTHICTb AiAHHA 3aB-
[,aBaTW WKOAY CYCNiNbCTBY.

Ha BiamiHy BiZ 6araTbox iHWMX Cy4aCHMX AepKaB, B YKpaiHi NOHATTA 3/10-
YMHY K BUAY K.NP. MA€E He nlle TeopeTuyHe 0brpyHTYBaHHA, a M Habyno
3aKOHO/ABYOro 3aKPiNAeHHA i MiCTUTb y cobi HeobxiaHy i AOCTaTHIO KiNb-
KICTb O3HaK, AKi 4al0Tb MOX/IMBICTb BiAMENXYBATW K.NP. Bi4 iHWKX BUAIB
NpaBoNopYyLeHb Ta Big, NPaBOMIPHOT NOBEAIHKM.

BignosiaHo ao 4. 1 ct. 11 KK «3104nHom € nepeabdaveHe uyum Kogekcom
cycninbHoO HebesneyHe BUHHE AiAHHA (aia abo 6e3dis/ibHICTb), BUMHEHE
CyD’EKTOM 3/104MHY».

2.1.1.2. HaBeaeHe NOHATTA 3/104UHY € MaTepiaibHUM. |3 HbOTO BUM/IU-
Ba€, WO 3/I0YMHOM € AisHHA (ais abo 6e3a4iaNbHICTb), AKOMY BNACTUBI TaKi
060B’A3KOBI 03HaKMU: 1) Lie AisHHSA BUMHEHE CyDO'EKTOM 3/104MHY; 2) BOHO €
BMHHMM; 3) BKa3aHe fifaHHA € cycninbHO Hebe3neyHnm; 4) sBianosiaHe Ai-
AHHA nepenbadyeHe YnHHMM KK. OCTaHHE 3yMOB/IIOE Te, L0 0O0B A3KOBOIO
03HaKO0 NMOHATTA 3/104MHY € TaKOXK 5) KpMMiHaNbHa KapaHicTb. BiacyTHICTb
xo4a 6 OfHIEl i3 LiMX O3HAK BKA3YE Ha BiCYTHICTb 3/104MHY.

LLlo cTocyeTbCs QiAHHA, TO Y KPUMIHAIbHO-NPAaBOBOMY PO3YMiHHI, 3aCTO-
coBaHomy y cT. 11 KK, — Lie BoNbOBa yCBiAOMIEHA NOBEAiIHKA (BYMHOK) OCO-
6u. BiaTak, ona Oyab-aKoro AisHHA NpUTamMaHHa HaABHICTb O6’€KTMBHUX
i cy6’ekTMBHUX O3HaK. MNepui BigobparkatoTb Gi3nYHI pyxK, 34iMCHIOBAHI
TUMM UM IHWMMM OpraHamm NIOACbKOro opraHiamy (abo yTpumaHHs Bif Ta-
Kunx pyxiB). o cy6’eKTMBHUX HaNeXaTb iHTEEKTYaIbHa Ta BO/IbOBA O3HAKMW.

Tol daKT, WO 3104MHOM € NnLe AifHHA, 03HAYaE, WO 3/104MHOM He MO-
KyTb OYTW BU3HaHI cami no cobi:

—i1€0N0TiYHI, NONITUYHI, PeniriiHi UM iHWI AYMKKW Ta NepeKkoHaHHs ocobu,
HaBiTb WKIANMBI | BUABNEHI (HanpuUKNa, BUKNaAeHi B 0COOUCTOMY LLLOAEH-
HKKyY). LLle B8 Anrectax FOcTuHiaHa Byno BCTaHOBAEHO NPUHUMN cogitationis
poenam nemo patitur — HiXTO He Hece NOKapPaHHA 3a AYMKU;

— noy4yTTA abo nobaskaHHA, BUMOB/EHI, HanMCcaHi Y1 BUPaXKeHi Ha30BHI
IHWMM CNOCOBOM, Y T.4. 3aKAMKK, AKLLO TiIbKK NPU LbOMY He 3A4iACHIOETb-
CA NOCATAaHHA Ha HalioHaNbHY be3neky, TepuTopianbHy WiMICHICTb, rpoMa-
CbKWI NOPAAOK, 3,0POB’A HaceneHHA, penyTauito abo npaa iHWWX Atoaeln,
TAEMHUMLIO KOH®IAEHLiNHOI iHbopMaLi, aBTOpPUTET i HeynepeaKeHicTb
npasocyaas (ams. cT. 34 KoHcTuTywji YkpaiHu);
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— }I3UYHMIA YN NCUXIYHMI CcTaH ocobu, iHWI i cyb’eKTMBHI BAACTMBOCTI
(arpecuBHICTb, HEYECHICTb, iHLLI NOraHi PUCK XapaKTepy YM NoraHi 3BUYKK);

— HaNeXHiCcTb 0cobn A0 TiEl UM HLWOI penirinHoi, NoAITUYHOI, ManMHOBOI
YW iHWOI rpynu;

— HaABHICTb B 0COBU CyAMMOCTI Yy MUHYAOMY, ab0 POAMHHMX 3B'A3KIB 3
0cob0to, AKa BUMHMNG 3104MH, TOLLO.

Yce ue Ma€ BaXKMBE i LLIIKOM NPaKTUYHE 3HAYEHHSA.

Hanpuknad, 3a 4yacie CPCP ocoba moana 6ymu 3acyoxeHa 30 cmaH, Henpul-
HAMHuUl 018 KepisHUUMBA 0epxasu, 30Kpema 30 me, Wo 80HA € OPYHUHOK «80-
poaa Hapooy»: 4. 2 cm. 54-1 KK 1927 p. nepedbayana 3acmocy8aHHA n036asneHHsA
subopyux npas i 3ac/aHHA 00 8iddaneHuUx patioHie Cubipy Ha n’ame pokie 017 no-
B8HONIMHIX YneHie poOUHU 3padHuKa (gilicekosocnynbosus, akul 30ilcHu8 emeyy
abo nepenim 3a KOPOOH), AKI #UsU CnibHO 3 HUM abo nepebyesasiu Ha io2o ympu-
MQHHI, Ha8iMb AKWO Ui 0cObU HIY020 HE 3HAU NPO BYUHEHHA 8ilicbKosoC1yHb08-
uem 3padu. B Haw 4ac Ha [asaliax (00uH i3 wmamis CLLIA) ecmyn dig4uHu, AKa He
odocaena 18-piuHo2o 8iky, y cmamesuli 38°A30K mAaHe NOKAapaHHA ii 6amekie 0o
MpbOX pOKig 8UNPABHUX pobim — HIbU 3a me, W0 8UX08AU OOYKY 1€2KOBAHCHOIO.

Micns npuliHamma 8 py3ii 3akoHy npo 6opomeby 3 KPUMIHGIBHUMU G8MOPU-
memamu U yepynoB8aHHAMU «3/100ii8 Y 30KOHI» HA 801 HE 3aAUWUOCA (Xo4a uje 8
2004 p. 8 Ipy3ii npoxcusarno 346 «3aKoHHUKIE»). Came no cobi Y4ieHcmeo 8 3/100i-
cbKomy c8imi 8ionosioHo 0o cm. 223 KK pyaii («3n100ilicmeo 8 3aKOHi») Kapaemaoca
no3bassieHHAM 80s1i Ha cmpokK 8i0 3 0o 10 pokis.

3a daHumu YBE03 MBC, 8 YkpaiHi Ha 3aiOMcux «37100ii8-3aKOHHUKIB» CK1aoa-
oMb aOMiHICMpPamMueHi NPOMOKOAU NPO NOPYWEHHA MiepauiliHo2o 3aKoHO0as-
cmea abo 8UHOCAMb NPUNUCU NPO Me, WO BOHU € NEPCOHAMU NoN-grata 8 YKpaiHi i
sudsopAOMb Ha n’Ame pokis. Hanpuknad, y 2011-2012 pp. i3 YkpaiHu 8u080peHO
16 3100ii8. «3100ii-30KOHHUKU», AKi € 2DOMAOAHAMU YKPQAiHU, HECYMb KPUMIHA/b-
HY 8i0N0BIAANLHICMb AUWE 30 KOHKPEMHI 8YUHEHI HUMU 3/104UHU .

Nin diero y KK po3ymieTbca akTMBHA yCBiOMIEHa NOBeAiHKa (BYMHOK)
ocobu, B K BUparkeHa 308BHi ii BonA. be3disinbHicmb — g aHanorivyHa na-
CMBHa noBeAiHKa. AK Ain, Tak i 6e34ia/1bHICTb 0COBU MOXKYTb CPUYUHUTI
NeBHI HEraTUBHI HaCNiAKMN.

3/104MHOM BU3HAETLCA AIAHHSA, BUNHEHE CY6’EKMOM 3A04UHY, TOOTO bi-
3MYHOIO OCYAHO 0CODOID, IKAa Ha MOMEHT MOr0 BYMHEHHS A0CAT1aA BiKY, 3
AKOro HacTae KpUMiHaibHa BianosiganbHicTb (CT. 18 KK). Y KpumiHanbHo-
My NpaBi He Moe ByTW BM3HAHE 3/104MHOM NPUNHATTA (260 HENPUNHATTA)
NEeBHOrO PilleHHA He Gi3NYHOLD, a PUANYHOK 0CODOtD, AIAHHSA, BUNHEHE
TBAapPUHOO, HEOCYAHOM 0COH00 Ta 0CODOID, AKA HA MOMEHT MOr0 BYMHEH-
HA He A40CArNa BCTAHOB/IEHOMO 3aKOHOM BIKY.

BuHHiCM®b AisHHA 03HAYaE, O BOHO BYMHEHE 3 YMUCHO abo —y BMMNaa-
KaX, KO/M 3aKOH Nepeabayac BiANOBIAANbHICTL 32 HEOHEPEKHNIN 3104NH —
HeobeperkHO GOPMOLD BMHU. TaK, B3arai He € 3/J0YNMHOM AiAHHS:

*

http://kontrakty.ua/article/60386?utm_source=newsletter31032013&utm_medium=email&utm_
campaign=newsletter
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— BYMHEHI y Be3nopaaHoOMy CTaHi, pedAeKTOPHI, iIMAYAbCHI, KOHBY/IbCUB-
Hi @00 IHCTUHKTMBHI pyxu Tina (NtoAMHa NOCAU3HYNAch i, Wob He BnacTy,
CXOMuAach 3a iHLY AOAMHY, BHACNIAOK YOro OCcTaHHiM bynm 3anoaisaHi Ti-
NNECHI YLLIKOAKEHHSA);

— IO CTAaHOBNATL cObOO pyxu Tina abo BiACYTHICTb TaKMX PyXiB, WO €
pe3ya6TaTOM TiZIbKM Yy»KOi BOMI UM BNANBY HenepebopHOi cuan (3okpema
CTUXINHOTO Nnxa);

— BYMHEHI Nig BNIMBOM FiMHO3Y YM B pe3yabTaTi MiNHOTMYHOIO HaBito-
BaHHA;

— MOX/IMBICTb HACTaHHA CycnibHO Hebe3neuyHnx HacniaKiB AKkMx ocoba
He nepenbavana i He morna nepenbayaTv — Kasyc (CKaxkimo, NoBepHyB-
LUMCb YBI CHI, Y4ONI0BIK CBOIM TiZIOM 334yLUMB HEMOB/A, AKOTO BHOYI MOKAAAN
6ina Hboro 6e3 Moro Bigoma).

B ycix UMX BUNaAKax He MOXKHa roBOPUTM Npo ceoboay BOMI NOAMHM: Y
Hei BiACYTHI MOXNMBOCTI 06paTK BapiaHT BO/IbOBOI NOBEAIHKM — 3/1I04MHHOI
Y1 HE3TOYUHHOI.

TaK camo He € 3/104MHOM BUYMHEHE Yepe3 HeobepeHICTb AiAHHA, aKke
3rAHO i3 3aKOHOM BM3HAETbCA 3/104MHOM /IULIE Y Pasi BUMHEHHA MOro
YMWUCHO (HanpuKnaz, BUMHeEHe Yepe3 HeobepeKHICTb MOMILLLEHHA B NCUXi-
aTPUYHMIA 3aKNad, NCUXIYHO 340p0OBOI 0CObM).

CycninbHa Hebe3neyHicmb AK 03HaKa 3/104MHY 03HaYa€ 06’EKTUBHY MOro
0COBNMBY WKIANMBICTb, AKA PO3KPUBAETLCA Y 4. 2 cT. 11 KK yepes:

1) y3aranbHeHe dopmyntoBaHHA 0O’EKTIB KPMMiHANbHO-MPaBOBOI OXOPO-
HW, AKUMUK BM3HAtOTbCA: 0coba (disnyHa un opuaMYHa); CycninbCTBO; Aep-
YKaBa, a 3 ypaxyBaHHAM 3MmicTy cT. 1 KK — TakoX i 1t0aCTBO;

2) ABa Pi3HOBWAM HACAIAKIB MOCAraHHA: peasibHe 3anofisHHA iCTOTHOI
LWKOAM; CTBOPEHHA PeabHOI 3arpo3u 3anoAiAHHA iCTOTHOT WKOAM.

He € 3n104MHOM AjfHHA, AKe: a) NocArae Ha 0O’'EKTY, LLO HE OXOPOHAOTb-
cst KK (ocobucTi BiAHOCUHM MiXK NOAPYHK¥KAM, BAAaro4MHHICTb TOWO); 6) He
3anoAjtoe iCTOTHOI WKoAM 06’EKTaM KPUMiIHANIbHO-NPABOBOI OXOPOHM abo
NPWHaMMHI He CTBOPHOE peasibHOI 3arpo3u il 3anoaiaHHSA; B) 3aM0/4iH0E WKO-
[y 06’eKTam KpUMiHabHO-NPaBOBOI OXOPOHW abo CTBOPIOE peasibHy 3a-
rpo3y 3aNOAIAHHA IM WKOAM, ane LA LKOAA He € iCTOTHOH.

3 YUX NPUYUH, HANPUKAAO, He Moxce bymu 8U3HAHUL 3/104UHOM (30Kpema wax-
paticmeom, 3a ke 8 2012 p. 6ynu 3acyoxceHi 08i cmydeHmKu 8 M. Open PocilicbKol
®edepayii) 36ym nid suensdom mapuxyaHu npudbaHo2o 8 anmeui siKapCcbKo2o
«KpONUB’AHO20 4ato 0714 CEY0BUNYCKAHHA». Y makomy sunadky npaso e1acHocmi
Habysa4a ybo20 Yaro, AKUL 3an1amue 3a H6020 2pPOoWi, HACNPABOi HE CMPAXOQE,
OCKifbKU 8i0n08ioHo 0o cm. 41 KoHcmumyuil YKpaiHu 8UKOPUCMAHHSA 8/10CHOCMI
He Moxce 3a80a8amu WKoOU iHmMepecam cycninbemea — ane npudbaHHA HApPKO-
mukis, AK i cnpoba ix npudbamu, 8ionosioHo 0o cm. 307 KK 3aedae makoi wkoou.
AHasn102i4HO He ¢s1i0 8u3Ha8amu 3/04UHOM 36ym HecnpasxcHix 36poi, subyxosux
peyosuH, padioakmusHUX Mamepianie Mowo nid 8u21900M CNPABHHIX.

B13HaHHA iCTOTHOIO MaTepianbHOT (MalMHOBOT UM Gi3MYHOI) WKOAN, AKa
3anojisiHa YM morna byTn 3anogiaHa TUM Y iHWKUM AiAHHAM, 4acTo 3/iM-
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CHIOETBHCA B 3aKOHI Ha NiacTaBsi 3a34anerinb BU3HAYEHUX KpUTEPIiB (Kinb-
KiCTb HEOMOAATKOBYBAHMX MiHIMYMIB AOXOAIB TPOMAZAH, TAXKKICTb Tifec-
HUX YLWKOAMKEHb TOLWO), a HemaTtepiafbHOi (MONITUYHOI, opraHizaLinHoI,
MOpPa/bHOT TOLLO) — AK MPaBWUIO, Y MeXKax CyAoBOi AnckpeLii™ 6e3 ypaxy-
BaHHA BKa3aHUX KpUTepIiB.

CycninbHy Hebe3neyHicTb 3104MHY CAiA, BiAPI3HATK Bia, cycnifbHOI He-
6e3neyHocTi ocobu, sKa Moro BYMHUAA. [Ns CycninbCTBa OA4HAKOBO He-
H6e3nevyHnMmM € figHHA, BUMHEHI paHile cyammoro ocoboto i ocoboto, sika
3aBXAM byna 3aKOHOCNYXHAHOW, ab0 BYMHEHI HEMOBHONITHBOK 0COBOI0
4Ynm 0CoDHOK MEHCIMHOro Biky. TOMY XapaKTePUCTUKN OCODMCTOCTI 3/104MH-
LA MOXYTb BNAMBATY TiIZIbKM HA MOKAPAHHA YU iHLWI KPUMIHA/IbHO-NPABOBI
HaCNiAKN 3N104MHY, aNe }KOAHUM YUHOM He 3MIHI0I0Tb CycninbHY Hebesney-
HiCTb OCTaHHbOrO (KpiM BMMaAKiB crelianbHOro peuuamsy).

Bumora cT. 11 KK npo Te, wo BignosiaHe AiaHHA NOBUHHO ByTN Nepeabda-
yeHe YnHHMM KK, BifnoOparkae KpUMiHAAbLHY NpomMunpasHicme 3104MNHY.
Lis BMMOTa rpyHTYETbCA Ha NpuHUMNi nullum crimen, nulla poena sine lege
(Hemae 3104MHY, HEMA€E NOKapaHHA, AKWO HEMAE BiANOBIAHOMO 3aKOHY),
H6esnocepeHbO BUNIMBAE 3 NONOXKEHHA M. 22 4. 1 cT. 92 KoHcTuTyLii YKpa-
THW, 3rigHO 3 AKUM AiAHHA, AKI € 3104MHAMK, Ta BIiANOBIAANbHICTb 3@ HUX
BM3HAYatOTbCA BUKIOYHO 3aKOHAMM, | YTOUYHIOE BKa3aHe NMOOMXKEHHSA.

BiATaK, He € 3/104MHOM BUMHEHE CYH'EKTOM 3/104MHY BUHHE AiAHHA, ANA
AKOTO MPUTaMaHHOK € GaKTMYHa cycnifbHa Hebe3neka, Ha WO HaBiTb
MOKe iCHyBaTM NpsMa BKasiBKa B iHWOMY 3aKOHI, afie Ake He nNepeabayeHe
YnMHHMM KK. OcKinbkn KK BCTaHOBNIOE BUYEPMHMIA NEPENiK 3/I04MHIB, TO 03-
HaKa KPUMIHANbHOI NPOTUNPABHOCTI 3aMepeYvye MOX/IMBICTb 3aCTOCYBAHHA
HopMm KK 3a aHanorieto.

Hanpuknad, ocoba He moxce Hecmu 8i0nosioasnbHiCMb 3a yxuneHHA 8id cnaa-
mu animeHmis Ha YMpPUMaHHA IHWUX ocib, Kpim enacHux dimel i 6amekie (dus.
cm. 164 i cm. 165 KK), Hezsaxcaro4yu Hasime Ha me, ujo 8ionogioHo 0o KoHeeH-
uii Npo MircHapoOHe cmAeHEHHSA animeHmis Ha dimell ma iHWux sudie cimeliHo20
YMPUMAHHA (pamudikosaHa YkpaiHoto 32i0H0 i3 3akoHom 8i0 11 ciyHa 2013 p.)
YkpaiHa 30608’A3anace 3a6e3neyysamu cmaAzHEHHA YMPUMOHHA Makox 3 6abu,
0i0a Ha HeNnos8HoOMIMHIX OHYKI8, 3 NOBHOMIMHIX 8HYKI8, NPABHYKI8 Ha Henpaues-
damHux 6aby, 0ida, npababy, npadioa, 3 Madyxu, 8iM4Yuma Ha NAOYepPKyY, NACUHKA,
AKI He 0ocA2/1u N0BHONIMMA, MOWo.

AK TIbKW CKaCOBYETLCA KPUMMiHANbHA BIiAMNOBIAANBHICTE 3@ T€ YM iHWeE
LifAHHA, BOHO nepecTae byTh 3104MHOM. TakK, 3 2001 p. B YKpaiHi He € 3/10-
YMHOM CNeKynALia — CKYyNnOBYBaHHA TOBapIiB Ta IX Nepenposark 3 METOo
Ha)kmnen, 3 2004 p. — HE3aKOHHE MepeTMHAHHA AepPXaBHOrO0 KOPAOHY, 3
2011 p. — nigpobaeHHA NPOI3HUX KBUTKIB TOLLO.

*

[Ouckpeuin (Big nart. discretio) — BupilWweHHA NocafoBoto 0coboto abo AepKaBHUM OpraHOM byab-AKOro
NWUTaHHsA Ha BNACHWUI PO3cyA.
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KpuminanbHa KapaHicme € KOMNOHEHTOM KPUMIiHa/bHOI NpOTUNpPaB-
HOCTi i 0O0OB’A3KOBOID O3HAKOM 3/104MHY, OCKIIbKN BCi AMCNO3ULT cTaTel
OcobnmBoi YacTHu KK cynpoBOaKYHOTLCA CaHKLIsMM. KapaHicTb SK 03Ha-
KY 3/104MHY CAig, PO3YMITU He /IMLe AK peasibHe 3aCTOCYBaHHA MOKapaHHA,
a M AK camy MOK/IMBICTb MOro 3aCTOCYBaHHSA y pa3i BUMHEHHA 3aB60pOoHeHO-
ro KK aiaHHsa.

He moHa BBaKaTh 060B’A3KOBOO O3HAKOI 3/104MHY aMOpPabHICTb Ai-
AHHA. AyKe 6araTo 3/104MHIB € HEMTPANbHUMMK 3 TOUYKM 30py Mopani (Ha-
NpWKNa4, HemMae NiACTaB BBaXKaTM aMoOpasbHUM Take AiAHHA, AK BTpaTa
[OKYMEHTIB, WO MICTATb AePXKaBHY TAEMHMLIIO), @ OKPEMI 3 HUX HaBITb BU-
K/MKatOTb CXBA/IEHHA NepeBaXkHOI BiNbLIOCTI HAaceNeHHA (CKaXKiMo, yMUcHe
3aN04iAHHA TAXKKMX TINECHUX YIWKOAKEHD 3 MEPEBULLEHHAM MeX HeobXia-
HOi 060pOHM abo BOMBCTBO i3 CMIBYYTTA A0 HEBWUIIKOBHO XBOPOro). 3 iH-
woro BOoKy, CycniNibCTBO MOXKe BU3HABATM aMOpPabHUMM BYMHKAMM 3aMax
Ha camorybcTBO, NpPoBeAEHHS camMoabopTy, BUIOTOBAEHHSA NopHorpadiy-
HUX NpeameTis 6e3 meTn 30yTy TOLLO, ane Ui AiAHHA He PO3rNAAaThCA AK
3/104MHU, OCKINbKKM BiANOBIAANBHICTb 3@ HUX YMHHMIA KK He BCTAHOBIIOE.
CaHKLiAMM 33 HEBUKOHAHHA BUMOT MOPaNbHOCTI MOXKYTb BYTU nLe NeBHi
bopMM MOPaNbHOro BNNBY, HAaNPUKAAL IPOMAACLKMIA Ocya,

2.1.1.3. 3n04MH AK BUA K.Np. CNI4 BIAPI3SHATY Bif IHLIMX NPaBOMNOPYLIEHD,
a AK NpoAB CycCninbHO Hebe3neyHoi NoBeAiHKM 0CcobM — BiA, iIHWNX BUAIB
NOACBKOI NOBEAIHKN. AK BIZOMO 3 Teopii NpaBa, TPbOMa OCHOBHUMW BUAA-
MM NPaBOBOi NOBEeAiHKMU €:

1) npaBOMipHa — coLjiafibHO KOPWCHa NOBEeAiHKa, Lo BiAMNOBiAaE NpaBo-
BMM HOpMaM, abo collianbHO HebarkaHa, ane NpPUnycTMma noseiHka (pos-
JIYYEHHA NOAPYIKKA, Y4aCTb Y CTPAMKY TOLLO);

2) 3710BKMBaHHA NPAaBOM — COLLia/IbHO LWKIAAMBA NOBeAiIHKa, fKa, OAHaK,
He MopyLIYyE HOPM MpaBa. 3/10BXKMBAHHA NPaBOM 3a3BMYall He NoB’A3aHe
3 MNOPYLIEHHAM KOHKPETHMX 3ab60pOH YM HEBUMKOHAHHAM 0BOO0B’A3KIB 11 03-
Hayae, y OyKBaZbHOMY PO3YMiHHI, BXKMBAHHA Npaga y 3710 B TUX BUMNAAKaX,
KO/ YNOBHOBAXEHNIM CcyO'eKT Mae neBHe cyb’eKTMBHE MpaBo, i€ B MOro
MeKax, asne CNPUYMHIOE AKY-HebyAb WKoAY NpaBaM iHLWKMX Ocib Yn cycninb-
CTBY B Li/IOMY. 3/10B}KMBaHHSA CBOIM 3aKOHHWUM MPaBOM 33 NEBHUX 0H6CTAaBUH
MOXKe TPaHCPOPMYBATUCA Y K.MP., HANPUKNALL: 3/T0BKMBAHHA OMiKYHCbKMMM
npaBammn — 3@ HAaABHOCTI KOPUCAMBOT METK i WKoau nigoniyHomy (cT. 167);
3/10BXXMBAHHA CIY»KOOBUMM NpaBaMm — 32 HAaABHOCTI BiAMNOBIAHMX MOTMBIB
Y METM, @ TAKOX iICTOTHOI WwKoam (cT.cT. 191, 364, 364-1, 365-2 KK);

3) npaBonopyleHHA — coLianbHO WKiAAMBA NOBEAiHKA, WO MNOopyLlyeE
HOpPMM Npasa.

Kpim 310BXMBaAHHA MPaBOM 3 MPABOMOPYLUEHHAM MENXKYE TaKU BUA,
NpaBOBOi NOBE/IHKMN, K 0O'EKTUBHO MpPOTUNpPaBHa NOBeiHKa — NPOTU-
npaBHe AiAHHA Heaie3aaTHoi ocobu i 6e3BuHHa ais. O6’eKTMBHO NPOTH-
npaBHe AiAHHA 3 03HAKAaMM 3/104MHY, BUMHEHE HEOCY/IHOI 0CODOLD, MOXKe
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TATHYTU 3aCTOCYBAHHA NMPUMYCOBMX 3aX04iB MeAMYHOro xapakTepy (cT. 94
KK), a Take came AisHHA, O MA€ 03HaKM 3/104MHY, BUNHEHE HEMOBHONIT-
HIM 0 AOCATHEHHA BiKY, 3 AKOrO HACTA€ KPMMIiHa/bHa BiANOBIAAAbHICTb
(TobT0 0 14 abo 16 pokKiB), — 3acTOCYBaHHA 3ax04iB, NnepeadaveHmnx 3a-
KoHOM «[Tpo opraHu i cnykbu y cnpaBax AiTei Ta crneuiafbHi YyCTaHOBM
OnA aiTen» (3oKpema HanpasaeHHs A0 CrneLiasibHOro HaBYaibHO-BUXOB-
HOTO 3aKaaay).

OTXKe, NOHATTA KKPUMIHa/IbHE NPABOMNOPYLLUEHHAY» € BiNbl BY3bKUM, HixX
NOHATTA «KPUMIHANbHO-NPOTUNPABHE AIAHHA», OCKIZIbKM OCTaHHE, Kpim
K.Mp., OXOMNOE TAaKOXK 0O’EKTUBHO NPOTUNPABHY NOBEAIHKY.

2.1.1.4. Nia npasonopyweHHAM 3arajiom PO3YMIETbCA aHTMCOUIaIbHe
NpOTUNPaBHE i, AK NPaBMIO, BUHHE AiAHHA (4ia abo be3aisnbHicTb) aenik-
TO34aTHOI 0COBM, AKe TArHe LPUANYHY BiaNOBiAaNnbHICTb. CbOroaHi y 3aKo-
HOAABCTBI i NpaBi 3a3BMYalt BUAINAOTL TaKi BUAMU NPaBONOpPYLUEHb:

1) aomiHicmpamusHi npasonopyuleHHs — NPOCTYNKM GisnuuHMX 0OcCib,
topPUANYHUX OCI6 i Gi3UYHMX OCIB-NIANPUEMLLIB Ha KLITAAT: NOPYLIEHHA ca-
HITapPHWX HOPM MpPU BUPOOHMLTBI NPOAYKTIB XapyyBaHHA abO BUMHEHHS
[il, BU3HAYEHMX 3aKOHOM AK He0bpPOoCoBiCHA KOHKYPEHLS;

2) ducuunniHapHi npasonopyweHHs. BoHW nocsratoTb Ha BiAHOCUHM Y
coepi npauj, Braau i nignopsakyBaHHA Towo. Li npaBonopyleHHsa nepea-
6ayeHi K3MM, ancumnaiHapHUMKM cTaTyTamm (Hanpukaaa, Nporyn npawisHu-
Ka, MOPYLUEeHHA CTyAeHTOM O0DO0B'A3KY BiABiAYyBaTW 3aHATTA, CrepedaHHs
BiICbKOBOCY»KOOBLLA 3i CBOIM KOMaHAMPOM);

3) mpydosi npasonopyweHHA. Ix CycninbHO WKIAAMBUMM HaACNiAKaMM
3aBXAM € 3aBAAHHA MaMHOBOI WKOAM (HanpuMKAaa, 3incyTTa NpauiBHNUKOM
IHCTPYMEHTIB, BUAAHWX Y KOPUCTYBAHHA);

4) yusinbHi npasonopyweHHs BU3HayeHi, 3okpema, LIK (HeBMKOHaHHSA
30608’s13aHb 33 JOrOBOPOM, NOLUIMPEHHA BiJIOMOCTEN, AKi MOPOYaTb YeCTb
MHOONHN, CaMOYMHHE OYAIBHULTBO TOLLO);

5) KpumiHanbHi npasonopyweHHA. Y NCUXONOTIYHOMY acneKTi 3/104MH €
HaMbINbLWMM BiAXMAEHHAM Bif, COLiabHOI HOPMK (NPaBOMIPHOI NoBeaiH-
KK), y coLianbHOMY — Lie Halbinblue 3110, AKe MOXKe 3ano4iaTu AtoanHa iH-
Wi NOAMHI, CYCNiNbCTBY, AePrKaBi, Y NPaBOBOMY aCMeKTi 3/104MH — Lie Han-
6inbl Hebe3neyYHnit BUA NPaBOMNOPYLIEHHS.

Y 0asHi yacu, Konu Oepxasa i npaso AK iHcmumymu cycninsCmaa uwe NOYUHa-
nu ceili pPO38UMOK, 8uou npasonopyuweHs He 8UOKpPeMs1to8asiuce. ,ﬂfﬂHHﬂ, AKI me-
nep mu Hazsanu 6 dUCUUNAIHaPHUMU NPOCMYNKAMU, 4OCMO msA2au 3axo0u, AKi 3a
C80€E0 HAO38UYAUHOIO CYBOPICMIO (30KPEMA: CMPAMA KOXHHO20 0ecsmoeo 80iHa 3a
suAsseHy nio yac 6ot manodywHicme abo nobumma 6amozom paba 3a Hecyx-
HAHICMb) 308CiM He CXOM(i Ha Cy4acHi OUCUUNAIHapHI cmAzHeHHA (0oe2aHy Yu no-
HUMeHHsA y silicokosoMy 38aHHI). 3a pumcbkumu 3akoHamu XIl mabauye Kpadixka
Yu 3080aHHA MinecHuUx yLUKO@)KeHb 8e8axanuca que/ﬂbHUM oenikmom i Kapanauca
wmpagom, a ocb Haknen — cmepmio. Jluwe y yacu CepedHbo8iv4s, Konu depwasu
exe Ha6y/1u nyX MOM/1UBUX O3HAK depmaeHocmi (mepumopiﬂ, HacesieHHA, ny6/7iL1—
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Ha 871004a, WO CNUPAEMbCA HA BIlicbKO | NOAIYito, 3aKOHO0A8CcMeo), a 0cobnuso y
yacu BiopooxeHHs, Konu'y 3axioHilt Esponi po3no4anacs peuenyid pumMcbKozo npa-
80, BUOKPEMUUCL NesHi 2asy3i Npasa i negHi 8UOU NPagoNopPyUIeHs.

2.1.1.5. KpumiHanbHe npaBonopyLleHHA BiAPI3HAETLCA Bif, iHWMX NPaBo-
nopyLweHb 3a TakMMK Kputepiamu: 1) cycninbHa Hebe3neuHicTb; 2) cyb’ekT
NpPaBoNoOpYyLIEeHHS; 3) BUHHICTb; 4) KpUMiHaNbHA NPOTUNPABHICTD.

CycninbHa Hebe3nevyHicmob AK OAMH i3 HAa3BaHUX KPUTEPIiB € NpUTaMaH-
HOO He TiIbKM A1A 3104MHIB, @ 1 ANA iHWKMX NpaBonopyweHsb. Lei BucHo-
BOK BMN/IMBAE, 30KpeMa, i3 4. 2 cT. 1 KK, ae 3a3HayeHo, wo «KpnumiHanbHWM
KodeKc YKpaiHu BM3HAYa€, AKi cycninbHO HebesneyHi AisHHA € 3104MHa-
MK». Moxe ByTH TaKe, O Te YuM iHWe AiAHHA (CKaKiMO, KNOHYBaHHSA) BxKe
BM3HAHO 3aKOHOM CyCNi/fibHO Hebe3neyHnm, ane KpUMiHaibHy BiAnoBi-
[anbHICTb 33 HbOTO LLe He BCTaHOBMAK. MoxKke ByTH i TaKe, WO rpoMazcbka
[YMKa CXW/IbHa BBaXKaTM NeBHeE AiAHHA CyCnibHO Hebe3neyHnm, ane 3aKko-
HOZaBELLb e He BM3HAB MOro TakMM (30Kpema niabyptoBaHHA A0 KyaavyHo-
ro 600 «CTiHKa Ha CTiHKY»).

Po3pi3HAOTb XapakTep i CTyniHb cycninbHoi Hebe3nekn. Xapakmep —
AKiCHa O3HaKa cycniNbHOI Hebe3neKkn — 3aN1eXKnTb Bifd, BaXKAMBOCTI 00’EK-
Ta KPMMIiHaNbHO-MPABOBOI OXOPOHW. TaK, XUTTA i 340poB’s ocobw, ii Bons,
cTaTeBa cBOOO/A i CTaTeBa HeAOTOPKAHICTb, OCHOBM HallioOHa/IbHOT be3ne-
KW, Mup, Be3neka /t0ACTBA, MidKHAPOAHWIM NMPaBonopaaoK SK HahbinbL
BAXK/IMBI LLIHHOCTI 3aXMLLLATbCA KPMMIHabHMM 3aKOHOM. TOMY HAABHICTb
baKTy nocAraHHA Ha HUX He BMK/IMKAE HeobXiAHOCTI NopyLWwyBaTn NUTAHHA
Npo BiAMEXKYBAHHA 3/104MHY Bif, aIMIHICTPATMBHMX NPABOMNOPYLUEHb: He-
Ma€ aiMiHiCTPaTMBHMX NPOCTYMKIB, SIKi NocaAraan 6 Ha nepeniyeHi LiHHOCTI.

BianoBiganbHICTb e 3a nocaraHHA Ha O0COOMCTI npaBa NOAMHK | Tpo-
MaZAHMHA, BNACHICTb, MOPAAOK 34IMCHEHHS TOCMNOAAPCbKOI Ais/IbHOCTI,
[NOBKiNNA, rpoMaackbKy besneky, besneky BUpobHULUTBA, He3neky pyxy Ta
eKkcnyaTalii TpPaHCNopPTy, FTPOMAZLCbKMIA MOPALOK Ta MOPa/bHICTb TOLWO
nepefbayeHa He TibKM KPUMIHANIbHUM MPABOM, a M iHWMMK rany3amm
npasa. [Ana BiaAMeXKyBaHHA 3/1104MHY Bif, iHWWX NPABONOPYLWEHb Y TaKMX
BMMaZKax HeLOCTAaTHbO 3BEPTATUCA TiSIbKM [0 XapaKTepy CycniNbHOI He-
H6e3neKkn BUMHEHOro. HeobxiaHo BM3HAUMUTK Ti KifbKiCHY 03HaKy — cmyniHe
CycninbHOI Hebesneku AiaHHA. 3104MH 3aBXK AW € Binbll HeGe3neYHNMm, Hix
Byab-sKe iHWe npaBonopyleHHA. Ha cTyniHb cycninbHOT Hebe3neku Bnau-
BalOTb, KpiM 06’€KTa MOCATAHHA, HacaMnepea, TAXKKICTb 3aN0AIAHOI WKOAM i
bopMa BUHMK, a TAKOXK CNOCib BUNHEHHA AiSHHA, MOTUB | MeTa, MOBTOPHICTb
Ta IHLWI O3HaKW.

3a 03HaKol cy6’eKMa 3/104MH MOXKHA BiAMENKYBaTK Bia LUMBINbHO-Npa-
BOBOrO AENIKTY, @ TAaKOX BiA A€AKMX aAMIHICTPAaTUBHMX NPaBOMOPYLUIEHD,
CcyD’eKTOM AKKX MOKe OyTH i topuamdHa ocoba. disnyHa ocoba y UMBINbHO-
My MpaBi y NeBHMX BMMAKaX MOXe BUCTYNaTn cyb’eKTOM NpaBonopyLleH-
HA He3a/exHo Bia BiKy i ocyaHocTi (ams. cT.cT. 1178, 1184, 1186 LIK).
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Ha BiaMiHy BiZ 3104MHY, UMBINBHO-NPABOBMUM MNPaBOMNOPYLIEHHAM B OKpe-
MWX BUMaKax MOXe ByT1 BU3HAHE i AifsHHA, BUMHEHe 33 BiACYTHOCTI 8UHU.
BianosiganbHicTe 6e3 BMHM nepeabdayeHa cT.cT. 614, 1167, 1173-1176 LK.

TaKkuIh KPUTEPIN, AK KPUMIHAAbHA NPOMUNpPAsHicms, N03BONAE BiaMe-
YKYBaTW 3/104MHU Bif, ByAb-SKMX NPABONOpPYLIEHb, BiANOBIAANAbHICTb 33 AKi
He nepeabayeHa YNHHUM KK.

2.1.1.6. IHKOM OAHUM | TUM CaMWM LIAHHAM BUYMHAKOTLCA MPaBONoOpYy-

LeHHA, BiANoBiaanbHICTb 3a AKi nepeadayeHa KK ta iHWMM (He KpumiHanb-

HO-Mpa BOBVIM) 3aKOHO4aBYNM aKTOM, TO6TO P'I,D,eTbCﬂ npo CyKyl'lHiCMb 3710-

YUHi8 ma iHWuXx npasonopyweHs.

Hanpuknad, cm. 176 KK 8U3HA€ 3104UHOM HE3aKOHHE PO3N0BCHOOMEHHA MBO-

pis, AKwo yi dii 3a80aau WKody y sesuKkomy po3mipi. BionogioHo do cm. 50 3ako-

Hy «[1po asmopceKke npaso i CymixHi npasa» maki cami Oii € YusinbHO-NPABOBUM

npoOCMynKoM, i 0OHOYACHO 3 KPUMIHAAbHOK HACMAE YUBibHO-Npasosa 8ionosi-

dasnbHicme, nepedbayeHa cm. 52 3a3Ha4eHo020 3aKoHY. Teopemu4yHO MOM(/UBOHD

MAKOM € CYyKYNHICMb 37104UHY 3 KOHCMUMYUIGHUM NPpagonopyweHHAM: 84UHEHHA

lpesudeHmom YkpaiHu 0epiasHol 3padu Yu iHWoeo 3/7104UHY p0o32/1900€MbCA AK

KOHCMumyuiliHe npagonopywWeHHA, U0 MAE C80IM HACNIOKOM 8i0nosidasnsHicme

y 8uena0i ycyHeHHA [Mpe3udeHma YkpaiHu 3 nocma 8 nopsaoKy imniymeHmy, nicas
4020 8iH nidsF2a€ npumaAzHeHH 00 KPUMiHAbHOI 8idnosidasnsHoCcMI.

[MpoTe HEMOXKAMBOK € CYKYMHICTb 3/I04MHIB | aAMIHICTPAaTUBHMX MNpO-
CTYMKIiB, AKi NOCATalOTb HA OAMH | TOM caMmnit 06’EKT NMPaBOBOI OXOPOHM: 3/10-
YMH AK BinblW HebesneyHe NPaBONOPYLUEHHA NOMMHAE aAMIHICTPATUBHUN
MPOCTYMOK.

2.1.1.7. BignosiaHo oo 4. 2 cT. 11 KK He € 3104MHOM BUMHEHE CYH'EKTOM
3/104MHY BMHHE AiaHHA, nepeabadyeHe KK, AKWO BOHO Yepe3 mMaso3Hay-
Hicmb He CTaHOBWTb CycniNbHOI Hebe3nekn. OAA YOro Ue MNOOMKEHHS
MICTUTBCA B 3aKOHI? [na Toro, wob Haronocut: GopmanbHUA MOMEHT —
KPMMiHaNbHA NPOTMMNPABHICTb TMMOBOrO AiAHHA — HE MOXKe MpeBatoBaTH
Had, GaKTMUYHMM — BiZICYTHICTIO CyCMi/IbHOT HEHE3MEKN KOHKPETHOIO AiAHHA.

BM3HaAHHA TOrO UM IHWOro AIAHHA MANO3HAYHMM HE 3aNeXUTb Bif, HAAB-
HOCTi 06CTaBuWH, WO BiANOBIAHO A0 3aKOHY € NPABOBMMM NiACTaBaMK ANA
nom’AKLLIEeHHA NMoKapaHHA abo A4 3BiAbHEHHA BiJ, KPUMIHAAbHOI BiAMNOBI-
OANbHOCTI, Bi4 NOCTKPUMIHANbHOI NOBEAIHKM BUHHOIO TOLLO.

TaK, BYUHEHHA 3/104UHY BHACNIOOK 36i2y MAXKUX ocobucmux, cimelHUX Yu iH-
wux obcmasuH, 006posinbHe 8i0WKOO0Y8AHHA 3a800HUX 36umKie abo yCyHeHHS
30aN00iAHOI WKOOU, NPUMUPEHHA 8UHHO20 3 nomepninum, empama ocobor cyc-
ninbHoOi Hebe3neyHocmi Ha Yac pPo3ci0y8aHHA 3/104UHY HE NEpPemaeopooMs 3/10-
YUH Yy MAs1I03HA4YHE OiAHHSA.

Ma/i03HaYHNM HE MOXKE BM3HABATMCA [ifHHA:

— CNpPsAMOBaHEe Ha 3aMnoAiAHHA LWKOAM HalbinblW Ba)KAMBMM 06’EKTamM
KPMMiHa/IbHO-NPaBOBOI OXOPOHW (HanpWMKAaa, 3amax Ha B6MBCTBO abo ro-
TyBaHHA [0 3aX0MN/eHHA AePHKABHOI BNaAK), @ TaKOXK Take, O CPUYMHMAO
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TAXKI HAacNiAKW. AQXKe Mano3HaYHi AIAHHA BiAPI3SHAOTLCA B 3104MHIB BiA-
CYTHICTIO CycninbHOT Hebesneku;

— fAKe nocArae Ha 06’eKT, WO He oXxopoHAeTbeA KK (ckaximo, cnpasa npo
CKOTO/I03TBO He MOKe OyTW NMopyLleHa 3a BiZCcyTHICTIO Nogji 3104MHY), abo
Xo4a i nocArae Ha 06’eKT, WO NepebyBa€e Nif KPMMiIHANbHO-MPaBOBOK OXO-
POHOIO, a/1e He 3aMNOAIAN0 | He MOI10 3aN0AiATU MOMY He Ti/IbKW ICTOTHOI, a
" Byab-AKOi WKoAM (CKaXKiMo, Morpo3a 3HULLEHHA BYAMHKY WAAXOM BAaLl-
TYBaHHSA WTYYHOrO 3eMAETPYCY);

— fAKe B3araji He MiCTUTb O3HaK 3/104MHy, nepenbadeHnx cT. 11 KK: He €
KPMMiHaNbHO NPOTUMNPABHUM, BUMHEHE 0cob0t0, AKA He € CyD'eKTOM 3/10-
YWHY, TOLLO;

— AKe He MICTUTb CKNaay 3/104MHY. TaK, AKLLO iCTOTHICTb Gi3MYHOI LWKOAM
BM3HayeHa 6e3nocepenHbo B 3aKOHI Yepes MeBHY TAMKKICTb TiNeCHUX yLu-
KOAXKEHb, TO HEAOCATHEHHSA TAaKOrO PiBHA LWKOAM € CBIAYEHHAM BiACYTHOCTI
CKNady 3M104MHY (CKaXKiMO, HEMa€E cKnaay K.np., AKWO HeobepexxHo HaHe-
CEHO yaap, SIKMM 3ano4igHO SIerKe TiNecHe YIWKOOMKEHHS);

— BYMHEHE Y CTaHi HeobxiaHOT 060POHM, KpalHboi HeobXiaHOCTI Ta Ye-
pe3 iHWi 0H6CTaBMHM, L0 BUKAOYAIOTb 3/104MHHICTb AiAHHA (CT.cT. 37-43
KK);

— AKe MOAATa€ B roTyBaHHI A0 3/104MHY HEBEAMKOT TAXKKOCTI (4. 2 cT. 14
KK).

2.1.2. Knacudikauia KpumiHanbHUX NpaBonopyLleHb

2.1.2.1. Knacudikauia 3104nHiB nepenbavae noain ix Ha rpynu (Katero-
pil) 3a71€KHO Bif, TOrO UM iHLIOTO KPUTEPILO.

Cratta 12 KK (Knacuodikallia 3104MHIB) TaKMM KpUTepieM KaTeropmsadii
3/104MHIB Ha3MBaE cmMymiHb X maxKocmi. Ponb GopmasbHOro Knacu-
dikaTopa 3a UMM KpPUTEPIEM BMKOHYIOTb CaHKLIi cTaTei (4acTuH cTaTei)
OcobnmBoi YacTHM KK, a ToYHille — po3mip noKapaHHA y BUrAsai no3bas-
NEeHHA BONI. Ane B CaHKLU,i 3aKPIiNAOETbCA NMLLE TUNOBA (NPUTamaHHa Ans
3/104MHIB NMEBHOIO BMAY) OLLiHKA cycnifibHOI HeGe3neyHoCTi; AnLle NoTim
CyA, KOHKPeTU3ye ii CTOCOBHO 0OCTAaBMH MEBHOMO BYMHEHOTO AiAHHA.

3aNeXHO Bif, CTYNEeHA TAXKOCTI 3aKOH MOAINAE 3/T0O4YMHM Ha HOTUPU KaTe-
ropii:

1) 3104MHM HEBENUKOT TAXKKOCTI. 3a Uj 3104MHM NepeabayeHo noKapaH-
HA Yy BUINAAi No3baBneHHsA BOJ Ha CTPOK He binblie ABOX POKiB abo iHLe,
6iNbl M’ AKE NOKAPAHHS;

2) 37104MHU cepeHbOi TAXKKOCTI. 3a HUX NepenbadyeHo NoKapaHHs y BU-
rnaai no3basaeHHA BOJi HA CTPOK He Binblie N'AaTn pokis;

3) TAXKKi 3n104nHKN. CaHKLjia BiAnoBiaHMX cTaTein nepeabadac 3a uj 3/104MHU
NoKapaHHA y BUMNALI No36aBaeHHA BO/I Ha CTPOK He binblle AecATU POKiB;

4) 0CcOBAMBO TAMKI 3/104MHM, A0 AKMX HANEKaTb CYCniibHO Hebe3neyHi
OiAHHA, 32 AKi NnepenbayeHo nNokapaHHA y BUMAAj No36aBieHHA BOAI Ha
CTPOK NoHaA, AecATb POKiB abo AoBiYHE N036aBAEHHS BOAI.
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AKLLO 32 NeBHi 3/104MHN He NepeabadyeHo No3baBNeHHs BOAI, ane nepea-
H6ayeHo wWTpad, To CTYNiHb iXHbOT TAXKKOCTI BM3HAYAETHCA 3a/1€KHO Bi, pO3-
Mipy WwTpady — BianoBigHO A0 YacTMH 2—5 cT. 12 KK.

CTyniHb TAXKKOCTI 3/104MHIB BM3HAYAETbCA Hacamnepes ob’ekTom nocs-
FaHHA, TAXKKICTIO 3aN0AifaHOI WKoAM i GOPMOIO BUHM.

Tomy, HanpuKaaa, 0CoOBANBO TAMKKI 3104YMHM — UE, SK NPaBUAO, YMUCHI
LiAHHA, AKi NocAralTb Ha 0COB/MBO 3HAYYLL UiHHOCTI (KUTTS MOAMHM,
besneka ntoacTBa, be3neka AepKaBu i CycninbCTBa B LiOMY) | 3aBAatOTb
iM HanbiNbLL CePMNO3HOI WKOAN. YMUCHE BOMBCTBO — LE 0CODNNBO TAXKKMUIM
37104mH (cT. 115 KK), BOUBCTBO Yepes HeobepekHiCTb — 3104MH cepea-
HbOI TAXKKOCTI (4. 1 cT. 119 KK), a nob0oi — 3104MH HEBENUKOT TAXKOCTI (4. 1
cT. 126 KK).

CTyniHb TAXKOCTI AiAHb, AKI MOCAratOTb Ha LiHHOCTI, AKi He BiAHOCATbLCA
[0 0c0BIMBO 3HAUYLLMX (BNaCHICTb, rpoMaicbKa be3neka, besneka Bupob-
HWUTBA, IPOMA/ACbKMIM NOPALOK TOLLO), MOKe 36iNbllyBaTUCA 3a/1€KHO Bif,
cnocoby, micug, Yacy, 3acobiB i 3HapsAAb X BUUHEHHS, MOTUBY | METH, Cre-
LUMPIKM NOTEPNINOTo YM NpeaMeTa Ta iHWWX BU3HAYEHMX B 3aKOHI 0bCTa-
BMH. TaK, NPOCTe WaXPalCcTBO € 3/104MHOM HEBENIMKOI TAXKKOCTI, BUMHEHE
3a nonepeaHbOK 3MOBOKD FPYMO OCI6 — 3/T0YMHOM CcepeaHbOT TAMKKOCTI,
a BUYMHEHEe LWAAXOM HEe3aKOHHWX ornepaui 3 BUKOPUCTAHHAM eneKTpo-
HHO-0BYMCNOBANBHOT TEXHIKU — TAXKKUM 3/104MHOM.

Knacudikalis 3104MHIB 3a1€XKHO Bif, CTyNeHsa TAXKKOCTI MaE BaK/nBe
3Ha4YeHHA ONA NpaBUAbHOro 3actocyBaHHA KK. [i ponb nonarae, 3okpe-
Ma, Y BU3HAYEHHI: YUHHOCTI 3aKOHY NPO KPMUMIiHANbHY BiANOBIAANbHICTb
o400 3/104YNHIB, BUMHEHMX 3@ MeKaMM YKpaiHK iHO3emuAMM Ta ocoba-
MK H6e3 rpoMasHCTBaA, AKi He MPOXKMBaAtOTb MOCTIMHO B YKpaiHi (cT. 8);
NifcTaB KPUMMiIHANbHOT BiANOBIAaAbHOCTI 33 rOTYBaHHA 40 3/104UNHY (4. 2
cT. 14); NOHATTA 3104MHHOI opraHisauii (4. 4 cT. 28); 06CTaBWH, O BK-
KAtOYatoThb 3/TOYMHHICTb AiaHHA (4. 2 cT. 43); niacTas i YMOB 3Bi/IbHEHHSA
BiZ KpMMmiHanbHOI BianosiganbHocTi (cT.cT. 45—49); niacTas i yMOB 3Bi/b-
HEHHSA BiZ, MOKapaHHA Ta Moro BiadbyBaHHs (4. 4 cT. 74, cT.CcT. 79-83, 97,
105-107); niactasB 3aCTOCYyBaHHA OKPEMUX BUAIB NoKapaHb (CT. 54, 4. 2
CT. 59, cT.cT. 64, 102); npn3HadYeHHA nokapaHHs (cT.cT. 70—-71); BCTaHOB-
NIEHHA CTPOKIB noraweHHa cyammocTi (cT. 89 i cT. 108); BU3HAYEHHS Nia-
CTaB KpMMiHanbHOI BiANOBIAANbHOCTI 32 AedAKi 3104MHN (30Kpema, ne-
penbaveHi ct.cT. 255, 372, 383, 384, 396 KK) Toulo.

Kpim TOro, BKasaHa Knacndikalis 3/104MHIB MAE 3HaYeHHA A8 BUPIiLLEH-
HA pAA4y IHWKX NPaBOBUX MUTaHb, @ CaMe MPO: BM3HAYEHHA BMUAY KPUMI-
Ha/lbHO-BMKOHABYOI YCTaHOBM, y AKilh ocoba mae BiabyBaTW MOKapPaHHS,
HaABHICTb NiACTaB A1A 34iMCHEHHA ONepaTMBHO-PO3LLIYKOBOI AiA/NbHOCTI,
NPOBaAXEHHA Y KPUMIHANbHMX ClpaBax, 3aCTOCYBaHHA aMHICTIii; BM3Ha-
YeHHA NiACcTaB 3aCTOCYBaHHA BOrHenaAbHOI 36poi npauiBHMKaMK MiniLii Ta
IHLWMX MPaBOOXOPOHHWX OPraHiB; NOPAAOK PO3MIlLEHHs OcCib, B3ATUX Nif,
BapTY; HAABHICTb NiACTaB ANA BCTAaHOB/MIEHHA aZMiHICTPAaTMBHOIO Harnaay
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3a ocobamu, 3BiIbHEHWMM 3 MicLlb N036aBAEHHA BOAI; A03BIN YK BiAMOBY
Yy HagaHHI 4OMNYCKY A0 AepPKaBHOI TAEMHULL; MPUAHATTA 40 rPOMaJAHCTBA
YKpaiHu, NOHOB/IEHHA Y TPOMAZAHCTBI YKpaiHW i HagaHHA cTaTycy bixkeHuUs,
BMK/IIOYEHHSA 3 BiiICbKOBOTO 00NiKy; 0COBUCTY HEAOTOPKAHHICTb | MOXAN-
BiCTb 3aTPMMaHHSA Ta apeLlTy KOHCY/IbCbKMX NOCaA0BMX OCib Y pasi BUMHEH-
HA 3104MHY TOLLO.

3a3HayeHa Knackoikallia 3/104MHIB MOXKe DYTU BpaxoBaHa y KpUMiHab-
HOMY CYAOYMHCTBI NPV BM3HAYEHHI NiACNIAHOCTI, NiACYAHOCTI KPMMIHaNb-
HMUX CnpaB Towo. Y KPMMIHANbHIA NONITULI AeprKaBM BOHA MOXEe MaTu
3HaYeHHA, 30Kpema, A4 Po3pobKM nNporpam HopPoTbOM i3 310YMHHICTIO,
KPMMiHaNbHOI CTaTUCTUKM, OpraHi3aL,ii NpodinakTUKM 3104MHIB.

B ocHOBY iHWUX Knacugpikayili 3104UHi8 MOXKyTb DYTW NOKNAAEH] iHLWI
KpuTepi.

Tak, 3a podo8uM 06’€KMOM NOCA2AHHA MOXKHa BUAINNTA ABAALAT BU-
[iB 3/104MNHIB — BiANOBIAHO A0 Ha3B po3ainis OcobamBoi YacTnHM KK.

3a Xapakmepom cycninbHo Hebe3neyHux HACAIOKI8 MOXHa BUAINTY
3/104MHM 3 HACNiAKAaMK: @) MaTepiaibHOro XxapaKTepy (3104MHM, HaciAKOM
AKUX € MalHOBa YK di3nyHa WKoaa); 6) HemaTepiasbHOro xapaktepy (3no-
YMHWM, HACNIAKN AKMX NONATAKOTb Y NCUXONONIYHIN WKOAI, WO 3ano/itoeTbeA
0cobi, abo cTBOPIOOTL AUCPHYHKLT Y MEBHMX CYCMNiNIbHMX BiAHOCKMHAX — MO-
NITUYHNX, EKOHOMIYHMX, COLLIaIbHMX, MPAaBOBMUX TOLLLO — | MatOTb, TAKMM Y-
HOM, Ae30praHi3aLinHNI xapakTep).

dopma 8UHU € KPUTEPIEM NOAINY YCiX 3N0YMHIB HA: @) YMUCHI 3/104NHN;
6) HeobepeKHi 3104MHU; B) 3/T04YMHM, AKI MOXKYTb BYTU BUMHEHI AK yMMC-
HO, TaK i Yepe3 HeobepeKHICTb. Kpim TOro, BMAINAIOTb 3/104NHM 3 TaK 3Ba-
HO CKNaAHO (CKNadeHo, 3miaHo) dopmoto BUHKU. Cepes, YMUCHUX
3/104MHIB MOXHa BUAINNTU 3104YMNHMN, AKI BUMHAOTHCA BUKAKOYHO 3 MPAMUM
YMWUCIOM (WINUTYHCTBO, QIKTMBHE NiANPUEMHNLUTBO, BaHAUTU3M, CyTeHep-
CTBO TOLLO), a cepel, HeobepexHUX — Ti, AKI BUMHAIOTbCA BUKAOYHO Yepes
3/104MHHY HeabanicTb (HeHaNeXHe BUKOHAHHA 0H60B A3KIB 00 OXOPOHM
WTTA Ta 340p0B’A AiTel, Heabane 3bepiraHHA BOrHenabHoi 36poi, ciyK-
60Ba HeabanicTb TOLWO).

3a KpuTepieM HasA8HOCMIi momepnino20 BUANAOTLCA 3/104MHU, 000B A3-
KOBO O3HAKOM CKAaay AKMX: a) € noTepninuii; 6) notepninuii He €. Mpu
LbOMY MepLUy i3 LMX KaTeropii 3/104MHIB 33 XApAaKMepucmuKor rnomep-
nino20 MOXKHa NOAINNTM Ha 3/104MHM: i3 3ara/IbHUM NOTEPNINNM | 310UYNHN
i3 cneujanbHMM NOTEPNINMM, a 33 POAA0 nomepnino2o 8 ob6euHysayeH-
Hi — Ha 3104YMHK: NPUBATHOrO 06BMHYBaYeHHA (NepeabayeHi cT. 477 KIMK);
nyb6niYHOro 06BMHYBaYeHHS (yCi iHLWi).
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Tabnuvua 3. BigomocTi npo notepninux, BctaHoBAeHi cyaom (2013 p.)”

Kinbkictb Kinbkictb thisnunmx ocié, | Kinbkictb
notepninnx AKAM 3an0fiAHO WwKoam 1opuany-
0 . = ) marepi- | Hux oci6,
y Bunu 3no4unis E 5 2 = aan’ll]'l' KM 30
2 g £ S | ramopane- | noRiAHO
e & | woiwkopu | WKomy
1 3n04UHN NPOTL XKITTA,
3[0pOB’A, cTaTeBoi cBOOOAN
Ta CTaTeBOi HENOTOPKAHOCTI 8017 | 6344 | 1530 | 10380 1851
(ycboro), 3 Hux
2 | ymucHe B6uBcTBo (CT. 115) 764 492 874 95 287
3 | karyBaHHA (cT. 127) 13 7 19 1
4 | He3aKOHHe No36aBneHHA BoNi a6
BUKPAQEeHHA MoaunHn (cT. 146) 37 8 29 16
5 | 3axonneHHs 3apyyHukiB (cT. 147) 2 1 1
6 TOpriBnA noabMiu abo iHwa
HE3aKOHHa yrofa Loao MoanHN 7 25 19 13
(ct. 149)
7 | 3rBantyBaHHAa (cT. 152) 1 176 142 35
8 | 3no4nHN NpoTI BNACHOCTI 27891 | 22676 5 547 50015 7813
9 | 3no4nHu npoTi Ge3nekn pyxy
Ta ekcnnyaTavii Tpascnopry 3665 | 1837 | 500 | 2123 2879 265
10 | 3noYmHIM NPOTN rPOMALCLKOr0
OPAMIKY T2 MOPANHOCTI 1516 | 822 6 1191 1141 85
11 | IHwi 1895 | 2562 38 661 3758 994
12 | Yeboro (cyma pagkis 1,8-11) | 42984 | 34241 | 2079 | 15502 59644 9157

3a KpUTEPIEM MIMCHAPOOHO20 BU3HAHHA iX AK 3/04UHI8 BNANAOTLCA:
a) MiKHapOoAHi 3104NHK; B) iHLLT 3104MHN.

MpY UbOMY MiKHaPOHI 3/104MHN Y CBOIO Yepry MNOAINATLCA Ha: a) 3/10-
YMHM 32 MiXKHAPOAHUM NpaBoMm (Lie nepeabdayeHi, 30Kkpema, cT.cT. 433—442
KK 3104MHN NPOTU MUPY, BOEHHI 3/104MHM | 3104MHM NPOTU THOAAHOCTI);
0) KOHBEHL,MHI 3104MHK, TODTO Ti, CKNAAM AKMX BCTAHOBAEH] Ha nigcTasi
MO/IOXEHb MiXKHapPOAHMX KOHBEHLLIK (30Kpema, e 3104nHK, nepeabayeHi
cT.cT. 147, 149, 215, 266, 278, 284, 285, 307, 333, 443-447 KK). Okpemo
cAig BUAIAUTA 3104UHN, CKNAAN AKMX BCTAHOBAEHI Ha NiACTaBi NOMOXEHb
aKTiB 3ara/IbHOEBPONENCHKOro 3aKOHOAABCTBA, TOOTO MPUIMHATOrO B Me-
»)ax PE Ta EC (3nounHm, nepenbayeri cT.cT. 127, 209, 209-1, 232-1, 323,
361-363-1 KK). Le Bignosigae eBpoiHTErpaLiiHUmM yCTPEMAIHHAM YKpaiHu.

KpumiHonoziyHa xapakmepucmuKa 3104MHIB CTBOPIOE MiACTaBM ANA iX
noAiNy 33 KpUTepPieM MOTUBALLIT HA HAaCUIbHWLLBbKI, KOPUCANBI TOLLO. Ale BU-
LNiNEHHS B OKPEMY rpyny KOPUCANBMX 3/104MHIB (3N10UYMHIB, O BYMHAIOTHCA 3

" 3aranbHi NOKa3HWKM KpMMiHabHOroO cyaoumHcTBa // http://data.gov.ua/dataset
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KOPUCIMBMM MOTMBOM) MA€E TAKOX i NEBHE KPMMiHA/IbHO-NPaBOBE 3HAYEH-
HA. Tak, 3rigHo 3 4. 2 cT. 59 KK KoHdicKaLis maliHa BCTaHOB/OETLCA 33 TAXKKI
Ta 0COBAMBO TAXKKI KOPUCAMBI 3104MHM; B OcobamBiN YacTuHI KK micTuTbes
NoHaz TPMALUATb CKNA/IB 3/I04MNHIB, 418 SKUX KOPUCANBUIA MOTUB € 060B’A3-
KOBOO O3HAKOIO i NiANATAaE BCTAHOBAEHHIO NPW KBanidiKaLii 3104MHY.

2.1.2.2. 3a paHumm [CA, B OCTaHHI YOTUPM POKM 3aCYyAKEHO TaKy Kinb-
KicTb ocib (gmB. Tabn. 4)". OTKe, NOPIBHAHO 3 MonNepeaHiMU POKaMK, Bi-
COTOK 3acyAKeHMnX 3a 3/104MHN HeBeNMKOT TaxKocTi y 2013 p. aelwo 36i1b-
LUMBCA, aNe 3ara/loM 3acyKEHUX CTas0 3HAYHO MeHLle — NPMBAM3HO Ha
O[IHY YBEPTb, WO MOMKHA MNOACHUTK HabpaHHSA YMHHOCTI HoBUM KIIK. Mpo-
TAFOM OCTaHHbOTO AECATUPIYYA TPWM YBEpPTi YCiX 3aCyAKeHWUX CTaHOBAATb
0Ccobu, AKi BYMHWUAWM 3M10YMHM MPOTU BNACHOCTI, KHAPKOTUYHI» 3N104MHM,
ab0 3/104MHM NPOTU KUTTA Ta 340P0OB’A 0COOU.

Tabnnua 4. CTpyKTypa 3acya)KeHux B YKpaiHi 3a pi3Hi KaTteropii
i BuAau 3noumnHis y 2005 ta 2010-2013 pp.

3acymxeHo 2005p. | 2010p. | 2011 p. | 2012p. | 2013 p.
1. |Ycboro (ocib, Tnc.) 162,8 168,8 154,4 162,9 123,0
Y T.4. 32 31041HN (%):
1.2. |HeBEenuKoi TAXKOCTI 14,6% 15,4% 14,8% 14,6% 20,0%
1.3. |cepenHbOi TAXKKOCTI 51,2% 46,9% 48,2% 51,2% 47,4%
1.4, |TAXKi 31,6% 34,4% 34,2% 31,6% 29,5%
1.5. |0c06n1BO TAXKI 2,6% 3,3% 2,8% 2,6% 3,1%
30kpema (pagokK 1):
1.6. |npoTI BNACHOCTI 52,5% 50,2% 51,1% 51,8% 48,3%
1.7. |y cabepi 06iry HapkoTuHIX 3acoGis, 15,7% 16,0% 16,6% 16,6% 14,7%
NCUXOTPOMHUX PEYOBIH, iX aHanoris
a6o npekypcopis
1.8. [MpOTW XXNTTA Ta 30OPOB’A 000K 6,6% 7,1% 6,7% 6,6% 12,5%
1.9. |Pasom (rpachn 1.6 -1.8) 74,8% 73,3% 74,4% 75,0% 75,5%

2.1.2.3. ToNOBHMMM 3aBAAHHAMM PO3MEKYBAHHA 3/TOUMHIB | KPUMIiHAb-
HWX NPOCTYMKIB €:

1) nopmanblua rymaHisalia KpUMMiHANbHOrO 3aKOHOAABCTBA 3@ PaxyHOK
OeKpuMiHanisauii 6aratbox (6a13bko 100) AiaHb, WO Hapasi BU3HaHI 3/10-
YmHamu. Mpu LbOMY NOKAPAHHA 338 KPUMIHaIbHI NPOCTYNKK Byae m akum —
wTtpad, no3basneHHA Npasa 0biliMaTi NeBHi Nocaaun YM 3aiMaTMCA NEBHOKO
LiANbHICTIO, TPOMAZACHKI UM BMMPaBHI pobOTH, a Yy BUHATKOBMX BMMAZKAX

" http://sc.gov.ua/ua/sudova_statistika.html
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(30Kpema 3a NPOCTYNKM HACUbHULBKOTO XapaKTepy) — apeLuT Ha CTPOK A0
Tpbox Micauis. CyaMMOCTi 3a NPOCTYNKM He Byae; 3acyasKeHi, CNoKyTyBaB-
LW BUHY, He OyayTb HECTU Ha cobi Knelma paHile cyammmx;

2) CNPOLLEHHS NpoLeaypu NPUTATHEHHS [0 PUANYHOI BiANOBIAANbHO-
CTi 0Cib, AKi BUUHMAM KPUMIHANBHI MPOCTYNKK. Y cnpaBax Npo KpUMiHaAbHI
NPOCTYMKWX 3aNpPONOHOBAHO: NMPOBOANTU NNLLE KOPOTKE Ai3HaHHA i, AKLLO
BMHa 0cobu nosedeHa i 0coba, 3a yMOBM 3abe3neyeHHs ii 3aXmncTy, BU3Hae
CBO BMHY Ta He 3anepeyyBaTnMMe NpOTH NOKapaHHA, MOXAneum byae no-
CTAHOBAEHHA CyAAeto pillEHHA NPO NOKAaPaHHA HaBiTb 6e3 NpoBeAeHHs cy-
[0BOrO 3aCiAaHHA: NPOTATOM OZHOMO MICALUA MICAA BYMHEHHA KPUMIHAb-
HOro MPOCTYMKY CyA NOBWMHEH BUHECTU BMPOK, 3aJ0BONbHUBLLN IHTEpPECH
notepninmx i aepxasu. MpUHUMN HEBIABOPOTHOCTI NOKapaHHA — B Aji;

3) AOTPMMaHHSA NpaBa Ha 3axXMCT Ta iHWWX NPaB, WO BM3HAYalOTb 3MICT
nepeabadeHoro EKINJ/1 NOHATTA «cnpaBeanBe NpaBocyaaa» A4 ycix ocio,
AKI CbOrOAHI MPUTATYOTbCA A0 aAMIHICTPAaTMBHOI BiANOBIAANbHOCTI 3a TaK
3BaHi a4MIHICTPATMBHI NPOCTYNKX. Hacnpasai OCTaHHI € K.Mp., OCKiJIbKK
IXHIO CYyTb BM3Ha4aloTb Hacamnepes ABa KpuTepii: a) niasuieHnin — To6To
KPUMiHaNbHUIA — piBeHb CcycnifbHOI Hebe3neyHocTi i 6) cyBopuii — ToH6TO
KPUMIHANbHMIA — XapaKTep NOKapaHHA.

LlJodo noHAMmMSA noKkapaHHsA, mo lo2o cyme (3micm) iHmepnpemyemscs ECI1/1—
AK 8iH HEOOHOPA3080 HA20/10WYBA8 — «ABMOHOMHO», MOOMO He3a1exHo 8i0
moeo, AKUM YUHOM 80HO MYyMa4yumecA y 30KOHOO0a8CMa8i | HayioHanbHIl topu-
OUYHIl npakmuui mux depxas, ckapau Ha yui 0ii pozenadae Cyo. Tak, y pilueHHI,
yxsaneHomy y cnpasi «Malige v. France» 8id 23 sepecHa 1998 p., 3a3Ha4eHo: «[lo-
HAMMA «NOKAPAHHA», AKe Micmumeca y cm. 7 KOHB8eHUil, AK | NOHAMMA «KpUMi-
HaslbHe 068UHYBAYEHHSA», WO hieypye 8 iT n. 1 cm. 6, MOE ABMOHOMHE 3HAYEHHA.
Mpu po3znadi cnpasu Cy0 He 38°A3aHUl K8anigikayiamu, wo Haoae 8HymMpiuHe
npago, OCKisibKU OCMAHHI Marome minbKu 8i0HOCHY YiHHICMb».

Y piweHHi y cnpasi «Ozturk v. Turkey» 8id 28 sepecHa 1999 p. 3a3Ha4yeHo: «32i0-
HO 3i 38UYaUHUM 3HAYEHHAM NOHAMb 30 302a71bHUM NPABUIOM Hasexams 00 ea-
7y3i KDUMIHAAbHO20 NPAsa Maki NPasonopyweHHs, cyb’ekmu AKux niddaromescs
NOKAPAHHAM, W0 NPU3HAYeHI 30Kpema 014 3a6e3neveHHA 3aAAKy4Y020 echekmy i
AKi 3a38u4all nonazarome y no3basneHHi 8oni ma y wmpagpax», HE38AHAYU HA
me, Wo 0epx#asa mepmiHos102i4HO NO3HAYUA iX iHaKwe. Tomy depxcasa i 30608 s-
30HQ nNpu npoyeodypi ix po3cnioysaHHA | 8UpiueHHA 3a6e3neyumu 8cto No8HoOMy
2apaHmit, nepedbayeHux 0719 «KPUMIHAbHUX Cnpas» (npe3ymnuyito He8UHy8amMo-
CMi, NPABO HA 3aXUCM, NPABO HA OCKAPHEHHS 8UPOKY MOW0).

Y piwenHi y cnpasi «Escoubet v. Belgium» 8i0 28 #oemHsa 1998 p. eKkazaHo:
«lLjo cmocyembca npupodu i cysopocmi 3axody Cy0 no8mopto€, wo 8ionogioHo
00 38u4aliHO20 3HAYEeHHA NOHAMb 00 2aYy3i KOUMIHA/I6HO20 NPABA HA/AEHaMb
30 302a/16HUM NPABUAOM NPAsonopyuleHHA, cyb’ekmie AKUX NiOOAHO NOKAPaH-
HAM, AKI npu3Ha4eHi, 30Kkpema, 014 3abe3neyeHHA 3aAAKy4020 epekmy i AKI
3a3su4ali nonaearomes y no3basneHHi 8oni ma 'y wmpagax, 30 BUHAMKOM Mux,
Wo 3a c80imMu npupodoo, MEPMIHOM YU YMOBAMU BUKOHAHHA HE MOXYMb 306-
damu 3HQYHOI MamepianbHOI WKoOOU». TaKy camy no3uuyito 3 po3end0y8aHo20
numanHsA ECI1J/1 sucnosus U y piweHHI y cnpasi «Gurepka v. Ukraine» gid 6 ge-
pecHa 2005 p.
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OTKe, B pe3synbTaTi pedopmn 0cobu, 06BMHYBaAYEHI Y BUMHEHHI KPUMI-
Ha/bHUX MPOCTYMKIiB, 0AepKaTb — 3a IXHIM BarkaHHAM — yCi npoueaypHi
npaBa i rapaHTil KPUMIHANBHOrO NPOLECY, AKUX BOHW 3apa3 no3basneHi.

YuHHMI ke KA no3Bonse 3a GakTMYHO K.Np. NPUTATyBaTK Ntoaen Ao
3axofiB GaKTMYHO KpWMMiHanbHOI BignoBiganbHOCTI i nigaasath ix dak-
TUYHO KPMMIHANbHUM MOKapaHHAM. Ane npu UpboMy: nepenbavae cyTo
IHKBI3WLIiMHMI npouec 6e3 AKNX-Hebyab eNeMeHTiB 3MarasibHOro; HaNex-
HMM YMHOM He BM3HAYa€e NpaBa y4aCHWKIB NpoLecy, Hacamnepes CTOPOHU
3axMCTy; HaZa€e NPaBO CKAAAATX NMPOTOKOAM MPO NPaBOMNOPYWEHHA N yx-
Ba/IOBATW HOPUAMYHO 3HAUYMMI PilIEHHS, WO 0OMENXKYIOTb Npasa AOAMHM,
TaKMM, LLO NepeBarKHO He MatoTb LOPUAMYHOT OCBITM, NOCaA0BUM 0cobam
OECATKIB AepyKaBHMX OpraHiB; He 3ragye Npo TaKi BigOMI KpUMiHaNbHOMY
npasy O0OCTaBMHMU, LLO BMKAIOYAKOTb BiANOBIAANbHICTb, AK BUKOHAHHA Ha-
Ka3y, GisMYHMIA YM NCUXIYHWUIA NMPUMYC, PU3MK, 3roda NOTePNiforo TOLLO; He
nepeabadae MOXKAMBOCTI 3BiIbHEHHA Bif BiANOBIAA/IbHOCTI, 3aMiHWN NOKa-
PaHHA BiNblW M AKMM i 3Bi/IbHEHHS BUHHOTO Bif, MOKapaHHSA; irHOPYE iCHY-
BaHHA tOBEHA/IbHOI FOCTULLiT TOLLO;

4) BMKAIOYEHHA BMMAZAKIB HEMNPABOMIPHONO BMKOPUCTAHHA pe3ynbTaTiB
AAMIHICTPATMBHMX Npoueayp Npv po3CaigyBaHHI KPMMIHAAbHUX CApPaB Ha
NOPYLWEHHA NpaB AauHU. VaeTbcsa, 30Kkpema, Npo 3aTpUMaHHA 0cobu,
0COBUCTUIA OrNAL, | OrNALd peyer, BUAYYEHHA peyelt i JOKYMeHTIB Towo 6e3
Ha/IeXXHOTO Cy0BOr0 KOHTPO/tO. AK BiAOMO, MiA, Yac TakMX npoueayp He
TiNbKM 3aCTOCOBYETLCA KaTyBaHHA, @ 1 3'ABAAIOTLCA A0KA3M, BaXIMBI ANA
MEeBHOrO KPUMIiHaNIbHOMO NPOBaAKeHHS (AMB. pileHHs ECMJ Bia 19 ntoTo-
ro 2009 p. B cnpaBsi «JOpOHWUH NpOTH YKpaiHm).

Hanpuknad, admiHicmpamusHe 3ampuMaHHsA Y 38°A3KY 3 NOPYWEHHAM npa-
susn obiey Hapkomuy4Hux 3acobigs donyckaemecs 00 mpwbox i Hasime 0o 10 0i6
0714 8CMaHo8/eHHA 0cobu, 3’AcysaHHA 06cmasuH npudbaHHA 8UMYYEHUX HAPKO-
mukig — npocmo 3 0038051y NPoKypopa (cm. 263 KATI); Yac makoao 3ampumMaHHsA

CyOOM He KOHMPOKEMBCA | BUKOPUCMOBYEMBCA (hAKMUYHO 0719 PO3Csi0y8aAHHA
KpUMIHG6HOI cnpasu.

[o ocib, AKi BUNHUAWM KPUMiIHANBbHI MPOCTYNKK, Nifg, Y4ac KPUMiHaIbHOro
NPOBaKEHHA He OyayTb 3aCTOCOBYBATMCA 3aTPUMAHHA | TPUMAHHA Nif,
BapTOIO;

5) HagaHHA rapaHTii Cy0BOro 3aXMCTy NpaB JOAMHM LLLOAO 3aCTOCYBaH-
HA NOKapaHb, NOB’A3aHNX 3 OOMEKEHHAM KOHCTUTYLIMHMX Npas (MaeTbes
Npo KoHdicKaLito MaliHa, BUMNpaBHi poboTK, rPOMaACbKi pOob0oTH, KOPOTKO-
CTPOKOBWIN apeluT ToWo) Ha nigctasi Bumor cT. 6 EKMJ1. MogHni iHWNn
[epaBHWIA OpraH, KpiM Cyay, He MOXe yXBa/lloBaTW pilleHHA Woao 3aCTo-
CYBaHHA 3a3HaYeHuX NoKapaHb;

6) 4OTPUMAHHS MidKHapOoAHWX 30608'A3aHb. [eaki MixkHapoaHi A0roBo-
pn nepenbadatoTb HEODXIAHICTL YCTAHOBIEHHA CaMe KpMMiHa/IbHOT Biano-
BiAa/IbHOCTI 3a NEeBHi AiAHHA, HAaNpWKAaz, NoB’A3aHi 3 aBTOTPAHCMOPTOM.
OfHaK OoCcTaHHi 3a CTyneHem CBOEI Hebe3neKn € KpMMIHabHUMM NPOCTYN-
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KaMu i He MOXyTb OyTW BiAHECEHi A0 KaTeropii 3/104MHIB. ICHYBaHHA fnLle
OZIHOTO BMAY KPMMiIHANbHO KapaHMX AisHb (3104MHIB) 3MYLLIYE 3aKOHOAaB-
LA BM3HABATW TaKi NPOTUNPABHI Al 3104MHaMK 3 yciMa NpaBoOBMMUK HaACNIA-
Kamu, LLO BUMNINBAOTb 3 LibOrO;

7) onTMMi3aLis AisNbHOCTI OpraHiB KPMMIiHaNbHOI OCTULT WOA0 BUAB-
JIEHHA, PO3CNiAyBaHHA Ta CYL0BOro PO3rna4y KpMMiHaabHUX cnpas. [po-
KypopW i cnigyi He 3MOXyTb BIAMOBUTU Y KPUMIHAJIbHOMY PO3C/iLyBaH-
Hi 3 MOCMAAHHAM Ha HIOMTO ManO3HAYHICTb AiAHHA Hi NoTepnisiomy Bif,
KpagixKKn MmobinbHOro TenedoHy, Hi notepninomy Big, nobois. Peectpalii
i po3cnigyBaHHIO NIANATATUMYTb OAHAKOBO AK 3/104MHM, TaK i KOUMIHANbHI
NPOCTYMKM.

Pedopma K.Np. Ma€e BUPIWINTH e OAHE BaXKNMBE 3aBAaHHSA — I0NOMOITH
30iNCHUTM pedopMy IHCTUTYTY aAMIHICTPATMBHUX NPOCTYMKIB.

3 MeTOoo 34jMCHEHHA 3a3HadYeHoi pedopmMm NiArOTOBNEHO NMPOEKT 3aKOHY
«[Tp0o BHECEHHA 3MiH A0 AEeAKMX 3aKOHOAABYMX aKTiB YKpaiHM WOA0 peani-
3aLlii nonoxeHb KpMMiHaIbHOTO NPOLIECYaIbHOTO KOAEKCY YKpaiH» (peecTtp.
Ne 4712 sig, 16 ksitHa 2014 p.)". H1um, 30Kpema, NPOMOHYETLCA BU3HABATH
KPMMIHaAbHUM MPOCTYNKOM nepenbadveHe 3arasbHOK YacTUHOW Ta KHK-
roto 2 OcobamBOi YacTMHK Uporo Kogekcy cycnifibHo HebesneyHe BUHHE fi-
AHHS (aito abo 6e3aianbHICTb), BUMHEHE CyB'EKTOM NPOCTYMKY, 3@ BiACYTHOCTI
Y LUbOMY AisHHI 03HaK 3/104MHY; Npu Lbomy OcobnmBa YacTmHa KK noainserb-
€A Ha ABi KHUMM — KHura 1 «3104nHN» | KHKra 2 «KprMiHanbHi NpoCTynKmny.

3BiCHO, HaBeAeHe BM3HAYEHHA KPMMiIHAJbHOIO MPOCTYMKY € cyTo dop-
ManbHMM. AKWO rOBOPUTM MPO CYTHICHY BIAMIHHICTb MiX 3/104MHOM Ta
KPUMIHANbHUM MPOCTYMKOM, 3 OHOr0 BOKY, i KpUMiIHAAbHUM Ta aaMiHi-
CTPaTUBHUM NPOCTYMKOM, 3 iIHLWOTO, TO i KPUTEPIAMM € TAXKKICTb | XapaKTep
OiAHHA. Ha Haw nornag, ue MOXKHa BU3HAYUTM TaKUM YMHOM:

— 3/104UH — g AifHHSA, AKe: a) CNPUYMHSAE 3HaYHY (HanpuKnag, cepeaHboi
TAXKKOCTI TINECHI YLWKOAXKEHHS) ab0 TAMKKY WKOAY (TAMKKI TINECH! YLLIKOAMKEH-
HA 4M cMepTb) abo 6) cTBoptoe HebesneKy 3anodisHHA TAMKKOI WKoAM (Ha-
NPUKNaZ, KONW MOETbCA NPO CTBOPEHHs baHam abo Npo AeprKaBHy 3paay);

— KpumiHanbHuUili npocmynoK — Le AOiAHHSA, AKe: a) 3anoAitoe iCTOTHY
WwKoay iHTepecam isnyHOl Y topUANYHOI 0cobu, CyCniNbCTBa, AepHKasm
abo MiKHapoAHOro NPaBoONOPSAAKY, L0 He € 3HAYHO (CKaximo, nerki Ti-
NecHi ywKkoaxeHHsa) abo 6) cTBoptoe Hebe3dneky 3anoAisHHA 3HAYHOT LWKO-
v (3okpema, Hebesneka 3HaYHOro 3aparKeHHsA HaBKOMMLWHbLOMO NPUPOA-
HOro cepeaoBuLLa);

— admiHicmpamueHuUM MPoCmMynKomM € NPOCTYNoK y chepi ynpasaiH-
HA, WO NONAraE B CaMoMy no cobi NopyLIeHHI NeBHWX NpaBua, NOPAAKIB,
IHCTPYKLiN ocobamu, Ha AKMX MOKNaAeHO 0O0OB'A30K 3 iX AOTPMMAHHS, Ta
AKLLO Lie He CNPUYUHUAO ICTOTHOI LUKOAM.

http://w1.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=50664
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Llna mozo, wob su3HavyeHHA yux kamezopill npautosanu HaA npakmuyi, Heob-
XiOHO 6e3nocepedHbO y KPUMIHA/IbHOMY 30KOHI 8U3HAYUMU MAKOMX, WO came €
icmomHo, 3HAYHOKO MA MAMKOK WKoOo. Hanpuknad, mak:

MAXCKA WKOOA — MAKi HAC/MIOKU Yy BUNAOKAX, KOAU B0HU He 303HAYEHI AK 03HAKU
CKa0y 37104UHY, nepedbayeHo2o KK: maxKi minecHi yuwKoO#eHHs, 3an00idHi 00Hil
ocobi, a mak camo 0som abo binbuwe ocobam, y momy Yucsi 8 pesysemami Macoso-
20 3aX80PHOBAHHA (enidemii), 3apaxeHHs, ONPOMIHEHHA A6O OMPYEHHS,; 3GPAHEHHS
ocobu sipycom imyHoOegiyumy AduHU abo iHWoi HesuiKoBHOI iHGeKUiliHOT xgopo-
6u; mpusane (NoHad MpuouamMe OHi8) He3aKOHHE N036aBAEHHA MOOUHU 8071, MEX-
HoeeHHa Kamacmpoda, eKonoziyHe nuxo abo Had3eu4aliHa eKomoiyHa cumyayis;
sesiuKka abo 0cobnuso 8enuKa mamepianbHa WKooa (ii po3mip 8cmMaHoOBEMBCA
3QKOHOM), Y momy Yucsi 8 pe3ysasmami enizoomii abo macosoi 3aeubesi meapuH Yu
POC/IUH; Nidpus 6eaneku 0epiasu,; 3puUs BUKOHAHHA 6008020 30800HHS.

Pi3HOBUOOM MAXKOI WKOOU € 0cObUBO MAMCKA WKOOA. Heto € cMepmb /100UHU,
y momy 4ducni 8 pesynbmami camoaybcmea nomepninoeo, @ mak camo cmepms
0sox abo binsw ocib;

3HAYHA WKOOQ — MAKi HACNIOKU, AKWO BOHU He 3a3Ha4eHi 8 3aKOHI AK MAMKA
ab0 0co0b6/1UB0 MAMKA WKOOA MA Yy 8UNAOKAX, KOAU BOHU HE 3G3HAYEHI AK O3HAKU
CKnady 37104UHY, nepedbayeHo20 KK: cepedHbOoi MAXKOCMI minecHi yuKOOHeHHA
0som abo binbuwe 0cobam; nopyuieHHs KoHcmumyuiliHux npas i ceobo0 /oOUHU
i 2pOMaOAHUHA, 3Ha4YHe 3aOpYOHEHHA, OMPYEHHA YU 30PAHEHHA HABKOAUWHbE020
NpupodHo20 cepedosuwd (6CMAHOBEMbLCA 3AKOHOM 3A/1eHCHO 8i0 mepumopii,
yacy ma iHWuUx Kpumepiis); 3Ha4YHa mamepiasneHa wkoda (il po3mip ecmMaHosso-
E€MbCA 30KOHOM), mpusasne NopyweHHs HOPMasnbHOi pobomu OepiasHo20 opea-
Ha, nidnpuemcmaa, ycmaHosu abo op2aHi3auli HeaanexHo 8i0 popmu eaacHocmi;
IHWI HacioKU, W0 A8HO €8IOYAMb NPO 3HAYYUicMb 3aN00iAHOT WKOOU.

Ha 8iomiHy 8i0 maxcKoi wKoou, nepesik nposAsie 3Ha4YHOI WKOOU Moxce bymu He-
8UYEPNHUM.

Po3mipu mamepianbHOI WKOOU ma yci iHWi MOX/1usi po3mipu no8UHHI 6ymu 8u-
3HAYeHi MamemMamuyHo.

2.1.3. CKknaa KpUMiHaNbHOrO NPaBOMOPYLUEHHSA

2.1.3.1. BignosiaHo Ao 4. 1 cT. 2 KK niacrasoto KpMmiHanbHOI Biano-
BiAaNbHOCTI € BYMHEHHS 0COBO CyCnifibHO Hebe3neyHoro AifAHHs, Ake
MICTUTb CKNaf, 3M104MHY, nepeabaveHoro umm Kogekcom, a 3rigHo 3 n. 2
4. 1 cT. 284 KIMK KpnMiHanbHe NpOBaAKeHHA 3aKPUBAETLCA B Pasi, AKLLO
BCTAHOB/IEHA BiACYTHICTb B AiAHHI CKAa4y K.np.

Mpo cknao 3a04uHy 3raayeTbca i B Y. 1 cT. 13,4. 2 cT. 17, 4. 2 cT. 258-3,
4.4 cT. 258-5 KK, ane i1oro NoHATTA He AaeTbeA. Moro — ak abeTpaKTHY topu-
OMYHY KOHCTPYKUito — chopMyntoBana HayKka KpMMiHaNbHOro npasa Ans
TOro, Wob AaTK MOMKAMBICTb NMPABO3aCTOCOBHMM OpraHam BUMKOPUCTATK B
Uit KOHCTPYKLJT yClO CYKYMNHICTb BCTAHOBAEHMX 3aKOHOM (i OcobanBoto, i
3arasbHO0 YaCTMHAMM 3aKOHY MNPO KPUMiHaAbHY BiNOBIAANbHICTb) 06’EK-
TUBHMUX | CYO'EKTUBHMX O3HAK (BN1ACTMBOCTEN) KOHKPETHOTO BUAY K.Mp.

KOHCTpyKUia cknady K.np. €, Tak 61 MOBUTK, LWabnoHoOM (TpadapeTom,
NeKasioM, 3paskoM), KU [03BOMAE NMPUMIPATU KOHKPETHE BUYMHEHE Ai-
AHHA /10 YCiX 03HaK K.Mp. — 06'EKTUBHMX Ta CYH'EKTUBHMX, LLIO MICTATHCA B
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PI3HWX YaCTUHAX, PO34inax, CTaTTAX (4acTMHax i NyHKTax ctater) KK. AKLWo
Y LlbOMY KOHKPETHOMY AifHHI Hemae xo4a 6 oaHiel HeobxiaHOT 03HaKM Bia-
NOBIZHOrO CKAAAy 3/104MHY, TO Le O3HAYaE, WO Y HbOMY B3araji HEMAE LbO-
ro CKAaay 3/104MHY.

Tak, cknady epabexcy, nepedbayeHozo 4. 1 cm. 186 KK, He byde, AKwo Hemae
8U3HA4YeH020 30KOHOM Cyb’ekma (CKaximo, 3010my 06pyYKy nouynusaa 80poHa Yu
ManeHbKa OumuHa), abo suHuU (0bpy4Ky o00seHy8 Ha naneub niocainysamuli po-
ouy, ssaxcaroyu ii ceoero), abo 06’ekma (byno sukpadeHe He 3suyaliHe maliHo, a
subyxosa peyosuHa), abo nomepninozo (8i0bysn0cb 3080100iHHA HA nosi 6ok pe-
Yamu, Wo 3HAXo0UUCL Npu 8bumux), abo cnocoby (sukpadeHHA 6yno 8YUHEHE y
cnaa4oi moduHU, mobmo 6ysn0 maemHum). Y 08ox nepwiux sunadkax lidemecs npo
gidcymHicme 6y0b-AK020 CKA0y 3/104UHY, A 8 IHWUX — NPO 8i0CYMHICMb KOHKpem-
Ho20 cKkn1ady epabexy, ane MoM/IUBY HAABHICMb CKAAOY IHUWO020 3/104UHY: cneyi-
anbHO20 8UDY epabexcy, Mapooepcmaa Yu KpaodirKu.

2.1.3.2. Cknag Kk.np. K byab-aKa topnanyHa KOHCTPYKLIA Ma€e CBOKO BHY-
TPILWHIO CTPYKTYPY: eNeMeHTU CKNaay, iX CniBBiAHOLWEHHS Ta B3aEMO3B’A-
30K. KOXKeH 3 enemeHTiB XapaKTepu3yroTb BAACTUBI Jne MOMYy O3HAKM
(omB. Tabn. 5).

Tabnnus 5. EnemeHTM i 03HAKU CKNady KPpUMiHaNbHOro

npaBonopyLlIeHHA

Cy6’ekt Cy6’eKTMBHA CTOPOHA 006’eKkTBHA CTOPOHA 06’ekt
HanexHictb BunHa y dhopmi ymucny | CycninbHo Hebe3neyHe AiAHHA gécunég;:h
10 i3nyHMX 0cib Ta/a60 HeobepexHocTi | (mif abo 6e3miANbHICTD) ki oxopoHsie KK

: CycninbHo Hebe3neyHi

OcynHicTb Motus HacniKu Mpeamet
RlocArkeHra Biky, 3 AKoro Mera (cnpamoBaHicTb | Mpu4nHOBIIA 3B’A30K MiXK -
HacTae KpuMiHanbHa niAHHA) AIAHHAM | HacinKamu Motepninuii
BiiNOBifANbLHICTb
HanexHictb O Cnoci6, micue, 4ac, 3HapanaA,
0 creuianbHux cy6’exTis EmouiitHui cra 3aco6u, 06CTaHOBKa (CUTyaLif)

Cepef, LUMX 03HAK € TaKi, WO BAACTMBI BCIM K.Np. 6e3 BUHATKY (060B’s3-
Kosi). Le: a) cycninbHi BiAHOCUHM, O OXOPOHAIOTLCA KPUMIHAAbHMM 3a-
KOHOM; 6) cycnifibHO HebesneuHe AisHHA; B) 03HAKM 3arasbHOro cyb’ekTa
(dbisnyHa ocoba, ocyaHICTb i NeBHMI BIK); I) BUHA.

PewTy 03HaK NPUUHATO iIMeHyBaTK GaKynbTaTUBHUMK (HEOHOB A3KOBK-
MM). TaK, cnocib BYMHEHHA KOHKPETHOTO AiAHHS (3aranbHoHebesneyHui
YyM iHWKIK), meTa (KOPUCAMBA YM iHLWA), NOTepniaui (Hanpuknaa, AUTUHa,
BariTHa *iHKa) TOLLO MOXYTb OYTU, @ MOXKYTb i He ByTW 3a3HauYeHi B 3aKOHI.
AKLWO Ui 03HaKM 3a3HaYeHi B 3aKOHi (Ma€eTbcA Ha yBasi, ik NpaBuIo, AUCNo-
3uuia cTatTi OcobnmBoi YacTnHKM KK), To BOHM BBasKatoTbCst 0O0B’A3KOBUMMN
ONA KOHKPETHOro CKAaay K.Np., i iXHA BiACYTHICTb CBIAYMTb NPO BiACYTHICTb
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LbOro cknagy K.np. B Aisx abo 6e3aisnbHocTi ocobu. AKWo Ui (dakynbTa-
TMBHI) O3HaKM He 3a3HauyeHi B 3aKOHIi, TO A5 CKAaay LbOro K.Nnp. BOHW He
MatOTb 3HaUYEHHA. YTiM, BiANOBIAb HA MUTAHHA MPO Te, YN 3a3HAYEHI BOHU B
3aKOHi, He 3aBX/AN NIEXKUTb Ha NMOBEPXHI, i 40 HbOro HEOOXiAHO NiaXxoAnTH
npuckinaneo. CKaximo, y cT. 373 KK, e naeTbcsa Npo NpumyLlyBaHHA Aa-
BATM NOKa3aHHA, NpOo NOTEepPMiNOro NPAMO He 3rayeTbCa, afe Moro BiacyT-
HiCTb cBigYMna 6 Npo BiACYTHICTb CKAAAY 3/104MHY.

2.1.3.3. Buxogsum i3 3aKoHOMIpHOCTEM, AKMM MiAnopAAKOBaHa iXHA MNo-
OynoBa, BMANAOTb Taki BUAU CKAAAIB K.Mp.:

1) 30 cmyneHem cycnineHoi Hebe3neKu:

— OCHOBHMI — Lie CKNaj, K.Np. NeBHOro Buay 6e3 obTaxyoumnx (KBanidi-
KytoumMx) Ta NoM AKLLYOYMX 06CTaBMH (Hanpukaad, Nnpocte yMucHe soums-
cTBO — 4. 1 cT. 115, Kpagixka —u. 1 cT. 185);

— KBaNipikoBaHMI — CKNaJ K.Mp. 3 0OTAXYIOUMMKM O3HaKaMK (Hanpukaaa,
yMMCcHe BOMBCTBO 3a 0OTAXKYOUMX 06CTaBMH — Y. 2 cT. 115, KpagixKka, ne-
penbayeHa . 2 cT. 185);

— 0c06AMBO KBaNiQiKOBAHWIN — cKAag K.Np. 3 0COBANBO OOTANKYOUYMMM
03HaKamu, TOBTO 3 03HaKaMu, AKi 4oAa0Tb MOMY 0COHMBOI CycniNbHOT He-
besneku (KpagixkKka, nepeadayeHa yacTuHamu 3 i 4 cT1. 185);

— npwuBinenoBaHnin (i3 Nom’aKWyYMMN 0OCTaBUHAMM) — CKNaz K.np. 3
03HaKaMM, WO NOPIBHAHO 3 OCHOBHMM CKNa[0M NEBHOK MiPOHO 3HMKYHOTb
Moro cycninbHy Hebesneky (ymucHe BOMBCTBO, BUMHEHE B CTaHi CUABHOMO
[yWeBHOro XBWU/IOBAHHSA, YMUCHE BOMBCTBO MaTip to CBOEI HOBOHAPOAKE-
HOT ANTUHK, YyMUCHe BOMBCTBO NPU NepeBULLLEHHI MeX HeobxiaHoi obopo-
HM — cT.cT. 116-118 KK).

Ha »anb, yKpaiHCbKMIM 3aKOHOAaBELLb He /1I0bUTbL OyayBaTh NPUBINENOBaHI
cknaam. A ocb AK NobyaoBaHi 3a3HaYeHi BUAW CKNAAIB BUKPAAEHHA | He3a-
KOHHOro nNo3basneHHs BoAi y CT.CT. 224-1-224-5 KK ®paHLuji (gmBe. Tabn. 6);

Tabnuusa 6. BuKpageHHs i He3aKoHHe no36aBneHHA Boni y KK dpaHuii

Cknan 3micT piAnnA CTpoK yB’A3HEHHA
. HE3aKOHHI apewT, BUKPaaeHHa 0cobu, ii 3aTpuMaHHA 41 no3- :
npocrn 6aBneHHaA BONi 20 poxis
‘e = | Te came, AKWO NOTEPNINOMY 3anofiAHO KaniuTBO Yl XPOHIYHE .
KBanigikosaHuii 33XBOIOBAHHA 30 pokiB
0COBNNED HE3aKOHHI apelT, BUKPaeHHA 0co0uW, ii 3aTpUMaHHA Y1 no3-
KBaNichiKoBaH 0aBneHHA BONi, NOENHaHe 3 TOpPTypami abo Take, WO Cnpuymn- [0BiYHE
HIMO CMEPTb NOTEPNiNoro
HE3aKOHHI 3aTpMMaHHA 41 No30aBneHHA BOMI, AKWO 0coba
npuBineoBaHuii | O6POBINLHO 3BiNbHEHA 40 HACTAHHA CeMi [i6 3 MOMEHTY 3a- 5 pokis
XOMNEHHA
HE3aKOHHI apewwT, BUKPaaeHHA 0cobu, il 3aTpUMaHHA 41 No3-
KBanicpikopaHuii | 6aBneHHA BOMi, BYWHEHI OpraHi3oBaHol 6aHmOl abo 1oAo 30 pokis
Kinbkox 0Ci6
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Te came, AKWO ocoba (yci ocobm) AOGPOBINLHO 3BiNbHEHA
(3BiNbHEHI) 10 HAacTaHHA ceMmi Ai6 3 MOMEHTY 3ax0MNeHHA, il

KBanigikoBaHuii

0aBneHHA BoMi, Y T.4. 3a KBanidhikytoumx 06CTaBUH, BYMHEHI
wono ocobu, Aka He pocArna 15-pivHoro Biky

Smitasin (im) He 3anomiAHO KaniUTBO, XPOHiYHE 3aXBOPIOBAHHA, A0 HEl 10 poki

(HWX) He 3aCTOCOBYBANCH TOPTYPU
i = | HE3aKOHHI apeLuT, BUKpaaeHHA 0co6u, i 3aTpuMaHHa Yyi no36as- :

KBanicpikoBaHuR NEHHA BOJTi, NOEAHAHI 3 BIUKOPUCTAHHAM 0COOM AK 3apy4HIKa 30 pokis
Te came, AKWO oco6a N0OPOBINbHO 3BiNbHEHA [0 HACTAHHA

npuBinenoBaHuii | cemi 4i6 3 MOMEHTY 3ax0nneHHA, il He 3anomiAHO KaniuTgo, 10 pokiB
XPOHiYHE 3aXBOPIOBAHHA, 0 HEl HE 3aCTOCOBYBANICH TOPTYPHA

0CO6MMBO HE3aKOHHI apeLwT, BUKpadeHHA 0colu, ii 3aTpUMaHHA Y N03- | [O0BIYHE 3aMiCTb

30 pokis; 30 3a-
MicTb 20 pokiB

2) 3a cnocobom onucy K.np. 8 3aKOHI:

— NPOCTUI CKNAL — MICTUTb OMUC 03HAK OAHOrO AjAHHA, WO NocArae Ha
OAMH 06’EKT, BUMHAETLCA OAHIED Aieto (be3isNbHICTIO) | XapaKTepu3yeTbea
oAHiet0 GopMOto BUHK (HanpuKknag, cknag rpabexy, nepenbadeqHmii u. 1
cT. 186 KK);

— CKNIaZleHN I — XapaKTEPU3YETLCA HAABHICTIO: @) 1BOX UM KilbKOX OB’EKTIB
(Hanpwuknaa, cknag posboto — cT. 187); 6) ABOX UM KiNbKOX Ain (BUAiB 6e3-
[iANbHOCTI), WO YyTBOPIOIOTbL 06’EKTMBHY CTOPOHY CKAaay K.np. (CKaximo,
NpMBAACHEHHSA, PO3TpaTa abo 3aBONOAIHHA YYXKMM MAHOM LLUAAXOM 3/10B-
MMBaHHA — Y. 2 cT. 191); B) A4BOX GOPM BUHM — TaK 3BaHOI CKNadeHoi (3mi-
WaHoi) GOPMM BUHM (YMUCHE 3HULLEHHSA YYXKOrO MaiHa, ke CNpUYNHNAO
3arnbenb aen Yn iHWi TAKKI Hacaiakm — 4. 2 cT. 194 KK).

[lo uncna cKnafeHMx HanexaTb TaKOXK CKAaaM K.Np., 06’eKTUBHA CTOPOHA
AKMX XapaKTEPU3YETbCA HACTaHHAM Pi3HOro poay Hacniakis (Hanpuknag,
MacoBe 3axBOPIOBAHHA Ml0AEN, iX 3armbenb Um iHWI TAXKKI Hacnigku) abo
Pi3HUMM CNoCcoBamMm BUMHEHHSA K.MP. (HanpuKaaa, 0bMaH UM 310BXKUBAHHS
[0Bipoto);

3) 3a KOHCMPYKUiEKD 06’ EKMUBHOI CMOPOHU — K.NP.:

— 3 MaTepianbHMM CKMaA0M — B HUX CycniibHO Hebe3neyHi HacniaKkn €
060B’13KOBOIO0 03HAKOI OO’EKTMBHOI CTOPOHM, @ TOMY 3/104MH BBAYKAETHCA
3aKiHYEHUM, KOMW Ui HaciakK (CMepTb NOTEPNINOro, BEMKa WKOAA TOLLO)
HacTanm;

— 3 GOpManbHUM CKNALOM — B HUX CYCMiNbHO Hebe3neuHi HacniaKku npsa-
MO He 3rafytoTbCA, BOHM He € 060B’A3KOBOO 03HAKOI 0B’EKTUBHOI CTOPO-
HW, @ TOMY 3/104MH BBAXKAETHCA 3aKIHYEHMM 3 MOMEHTY BYUMHEHHA 3a3HaYe-
HWUX Y 3aKOHI ain (be3aisabHocTi). Hacnpasai k.np. 6e3 Hacniakis He byBae
(apske o3HaKOM BYAb-AKOrO K.MP. € CycninbHa HebesneyHicTb, a ii xapakTe-
PU3YE 3riJHO i3 NPAMOIO BKA3iBKOK 3aKOHY iCTOTHA WKoAa abo 3arpo3sa i
3anoAisHHA), ane y K.np. 3 GopmanbHMM CKAaZ0M BOHW Hib nepebyBatoTb
33 MeXKaMu cknagy.

Hanpuknad, cycninbHo Hebe3neyHum HacsiOKoM nposedeHHa abopmy ocoboro,

AKA He MaE cneuiansHoi Medu4HoI oceimu, € cmeopeHHsA Hebe3neKku 018 umms |
300p08’s 8a2iMHOI H(IHKU, CycninibHO HeGe3neYHUM HACiOKOM epyboeo nopyuieH-
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HA 30KOHOOaBCMBa NPO NPAYH — NOPYWEHHS KOHCmumyUyiliHux npae kdUHU, Cyc-
nineHo HebesneyHUM HAciOKOM dezepmupcmed — 0e30p2aHI3auiA, Wo NosAAE 8
nopyweHHi NopAOKY NPOXOOHEeHHA 8ilicbKoBOT CriyHbu.

PisHOBMAOM K.Mp. 3 GOPMaNbHUM CKNAAOM € TaK 3BaHi yCideHi cknaam.
BOHW Tak camo BBaAXKAKTbCA 3aKIHYEHMMM 3 MOMEHTY BYMHEHHSA 3a3Have-
HUX Y 3aKOHI Ailt (6e3aisnbHOCTI), ane Ui Ail onucyoTbes AK 3amax abo ro-
TyBaHHA.

Hanpuknad, Ha 8idmiHy 8i0 epabexcy po3bili 86aXaAEMbCA 30KIHYEHUM HE 3 MO-
MeHmMYy 3a80/100iHHA MalHOM, a 3 MOMeHmMY Hanaody, 6aHOUMU3M — He 3 MOMeHMY
nepwozo Hanady, a 8xce 3 MOMeHMy 0p2aHizayii 6aHOU mowo.

3a IHWKWMMK KpUTEPIAMM B NiTePATYPi BUAINAIOTbL M iHLWI BUAM CKNAAiB K.NP.

2.1.3.4. Cknag K.np. BUKOHYE, 30Kpema, TaKi pyHKuir":

1) ¢oyHOameHmanbHa — BiH € NepeabavyeHO0 3aKOHOM EZIMHOD, HEOD-
XiAHOM | AOCTAaTHbOK MiACTAaBOK KPMMiHAAbHOI BiAMNOBIAANbHOCTI. ToYHe
BCTAHOBNEHHA CKNAAZY K.NpP. € rapaHTieto 3abe3neyeHHsA 3aKOHHOCTI Ta A0-
TPUMAHHA NPaB Nt0ANHY;

2) po3mexcysanbHa (KeanigikauiliHa) — came 3a AONOMOTO0 CKAaAy K.np.
BIAMEXKOBYETbCA KPUMIHA/IbHO MPOTUNPaBHa NOBEAIHKA BiZ NPaBOMIPHOI,
K.Np. BiA, iHWKMX NPaBONoOpyLWeHb, a OAMH CKNag K.Np. Bif, iHWOro;

3) npouecyanbHa — BCTAHOBAEHHS CKAaAdy K.Np. BU3HAYAE MeXi KpUMi-
HaNbHOro NpoBagKeHHA. PaKTW, AKi He CTOCYOTbCA CKAady K.Np., AK nNpa-
BW/IO, He MianAratloTb AOBEeAEHHIO (He3HauHi BUHATKM — JoBeAeHHsA 06-
CTaBWH, WO MalOTb 3HAYEHHA ANA NPU3HAYEHHA NMOKapaHHA, LMBIIbHOIO
No30BY Y KPMMiIHAIbHOMY MPOBaAMKEHHI TOLLO).

2.1.4. KpumiHanbHo-npaBoBa KBanidikauin

2.1.4.1. KpumiHanbHo-npaeosa Keanigikayia (Bio nat. qualis — AKiCTb,
qualificare — BU3HaYaTW AKICTb, AOMAraTMCA AKOCTI) NONArAE y BU3HAYEH-
Hi Toro, 4ym nepenbaveHe BYMHeHe ocoboto AiaHHA KK Ta akoto came 11oro
cTaTTeto (CTaTTAMM) @b0 YaCTMHO CTaTTi (YaCTMHAMM CTaTen), | YN He BUYM-
HeHe BOHO 3a 0OCTaBMWH, WO BMKAOYAOTb KPMMIHA/IbHY MPOTUMNPABHICTb
LifgHHA abo KpUMiHaNbHY BiANOBiAaNbHICTL 0COOU.

OTXe, KpMMiHaNbHO-NPaBoBa KBanidikaLia, 3 o4HOro BOKy, KON MK TO-
BOPMMO MPO Hei AK NPO AiANbHICTb, — Le NPOoLEeC OUiHOYHO-NiI3HABabHOI
[isAbHOCTI BiagnosiaHWx cyb’ekTiB (Y KpMMiHanbHOMY Mpoleci), a 3 iHLWoro,
KO MM FOBOPMMO NPO NPaBUAbHY UM HENPABUAbHY KPMMiIHANIbHO-NPaBO-
BY KBanidiKaLito AK NPo NiACYMOK OLiHOYHO-Mi3HABA/IbHOT Ais/IbHOCTI, — Le
pesynbTaT (Y KpMMiHaIbHOMY NpaBi).

3HauyeHHA NpaBWAbHOI KPUMiIHaNLHO-NPaBOBOI KBanidikalii nonarae y
TOMY, WO:

a) BOHaA rapaHTye AOTPUMAHHA KPMMiIHANbHO-NPaBOBUX MPUHLUMMIB 3a-
KOHHOCTI, OPUANYHOI BM3HAYEHOCTI, PIBHOCTI TPOMaAH nepes 3aKOHOM,
BMHU;
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6) 3abe3neuytoum nNpaBuabHE 3aCTOCYBAHHA KPWMIHANBbHOMO 3aKOHY,
BOZHOYAC BOHA € YMOBOIK MPaBW/IbHOTO 33aCTOCYBAHHA KPWUMIiHAAbHOMO
NPOLECYyaNbHOro, KPMMIHAaNbHO-BMKOHABYOro Ta AEAKMX iHWWX 3aKOHIB
(npo amHicTito TOLWLO);

B) 6e3 Hel HeMOK/IMBE NPU3HAYEeHHSA 3aKOHHOrO | CNpaBeaIMBOro NokKa-
paHHA, TO6TO BOHA € OAHIEID 3 YMOB AOTPMMAHHA NPUHUMNIB CNpaBean-
BOCTI, iHAMBIAYyaNi3aLii MOKapaHHA | FyMaHi3my;

r) BOHa Ja€ MOMX/IMBICTb TOYHO BiA0OPA3UTK CTaH, CTPYKTYPY Ta iHLi No-
Ka3HWMKM LWOAO0 K.NP. Y CTAaTUCTUYHUX AaHMX, 3p0OUTU NPaBWUIbHI BUCHOBKM
NpW y3araabHeEHHI CyLOBOI NPAKTUKK, TPAMOTHO MIArOTYBaTM NPOrpamm
NPOTMAIT 310YNHHOCTI Ta IHLWWM MPaBOMNOPYLLUEHHAM.

Ha BiaMiHY BiZ, NOHATTA «KPUMiHaNbHO-NPaBOBa KBanidikalLia» NOHATTA
«KBanidikaLia K.Np.», AKe € HiNbll BY3bKMM, O3HAYaE /IMLIE BU3HAYEHHSA
TOro, SIKOK0 CaMe CTaTTeto (CTaTTAMM) abo YacTMHOO CTaTTi (YaCTMHAMM CTa-
Ten) KK nepenbayeHe BUMHEHE 0CODOIO AiAHHS.

2.1.4.2. B Teopii iCHYyOTb PI3HOMAHITHI KpuTepii noainy KpumiHaab-
HO-NpaBoBOI KBanidikaLi Ta ii BignoBiAHI BUAK: 33 CTafi€l0 3MiMCHEHHS
(nepBMHHa, NonepeaHs i ocTaToyHa) i 3a CTAIED K.Mp., AKE OUiHIOETLCA
(kBanidikauis roTyBaHHA A0 3/104YMHY, 3aMaxy Ha 3/104MH | 3aKiHYEeHOro
3/104MHY), 3aN1EKHO BiA, BMAY CMiByYaCHMKA, AiSHHA AKOTO KBanidiKyeTbCA
(kBanidikauis At BUKOHABLA, opraHizaTtopa, nigbdbyptosaya i NOCOOHMKA),
TolOo. Ane He BCi Knacudikaujii MatoTb BENMKE NPAKTUYHE 3HAYEHHA. Tomy
PO3rAHEMO NINLLIE ABI 3 HUX.

3anexHo Big, MpasunbHOCMIi KpVMiHaNbHO-NPaBOBOI KBanidikaLii BOHa
MOXKe ByTn:

1) npaBMIbHA — 03HAKM CKAaAy KOHKPETHOrO K.Mp. MOBHICTIO 36iratoTbea 3
IOPUONYHUMM O3HAKaMK CKAady BiAnoBiAHOMO K.Np. (SK CKNaaHi BUpisK Ha
H6oposLi aybnikaTa Katoya, BUTOTOBAEHOIO B MaMCTEPHI, MOBHICTHO 36iratoTb-
€A 3 BMpi3amu Ha BopoLL 3pasKa Katoua, i Ui, 1 iHWi niaxoaaTs 40 3aMKa);

2) HenpaBWbHa — 3 BiANOBIAHUMM IOPUANYHUMM O3HAKAMM He 36iraeTb-
csi xo4a 6 oAHa 03HaKa CKAady KOHKPETHOTO K.Np.

Hanpuknad, 3pa3ok — meopemuy4Ha MoO€esb HOPUOUYHO20 CKNady «onip npeo-
CMABHUKO8I 8/1a0U Ni0 Yac BUKOHAHHA HUM cayxbosux 06o8’askie» (4. 1 cm. 342
KK) sumazae cykynHocmi makux 03Hak, 30Kpema: 06°ekm (cycninbHi 8iOHOCUHU, U0
OXOPOHAKMBCA 3AKOHOM NPO KPUMIHAs6HY 8i0n08idansHicms), nomepninudi (npeo-
CMasHUK 8s1a0u), 0is (onip — akmueHa gizudyHa npomuadis), Yyac (nio Yac BUKOHAH-
HA cnywbosux 0608°a3kig). Ane cnidyuli, HenpasuabHO OYiHUBWU aKMuYHi OaHi
(ckaxcimo, eonosa cinbpadu, nepebysaroyu y HemeepesomMy cmaHi, noyas bumu
2p0MCI@HHUHCI Kys1iakamu 3a me, wo mod 3altimascs pU60ﬂOBﬂ€.‘O 6ina npusamyo2co
cmaska, y 8i0nosidb Ha WO | BUHUK/IA GKMUBHA (i3udyHa npomudis — AK HeobXioHa
060poHa), 30ilicHU8 HenpPasusbHy KPUMIHAIbHO-NPAB0O8Y K8ANipiKayito.

3a cyb6’eKmom i 3ajACHEHHA CNif, PO3PI3HATU:
1) nonepeaHto odiliHy KBanidiKaLito — 34IACHIOETLCS Y KPUMIHAIbHOMY
NpPOBaZKEeHHI YNOBHOBAXKEHVMM Ha Te AepHKaBOo ocobamm (cniaumnm, kepis-
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HWKOM OpraHy A0CYA0BOro PO3CAiAyBaHHA, MPOKYPOPOM, CAIAYMM CyaAelD).
Ii pesynbTaTh 3aKPINAITLEA B NPOLECYaNbHUX AOKYMEHTaX (K10NOTaHHSAX,
NMOCTaHOBAX CNiA40ro, NPOKypopa, MMCbMOBOMY MOBIAOMIEHHI NPO NiA03pY,
00BMHYBaIbHOMY aKTi, @ TaKOX yXBa/iax CAig4oro cyaai), BHOCATbLCS A0 €EAu-
HOro PEECTPY A0CYA0BMUX PO3CAiAyBaHb i 3riaHO 3 KIMK matoTb 060B’A3KOBUIM
XapaKTep O1A YCiX UM OKPEMUX YHACHUKIB KPUMIHANBHOTO NPOBAAXKEHHA.
Tak, BignosiaHo Ao KMK noBMHHI 34iMCHIOBATM NpaBoBY KBanidikalito K.Mp.
3a 3aKOHOM MPO KPUMiHaAbHY BiAnoBiAanbHICTb Taki cyb’ekTn:

— CNigYniA, NPOKYPOP MPW: BHECEHHI BiaoMocTel Npo K.np. 40 EAMHOro
PEECTPY AOCYA0BMX PO3CAiAyBaHb (CT. 214); 3BepHEHHi 40 cigyvoro cyaai 3
KNIONOTaHHAM MPO 3aCTOCYBAHHA 3aMobiXKHMX Ta iHLWKX 3axo/iB 3abe3nevyeH-
HA KpMMiHaNbHOro NpoBadKeHHa (po3ain Il), nposeneHHs obwyky (cT. 234),
3BifIbHEHHA BiA, KPMMiHaNbHOI BiANoOBiAanbHOCTI (cT. 287), NPOAOBKEHHA
CTPOKY [0CYA0BOro po3caiayBaHHaA (CT. 295); ckaagaHHi MMCbMOBOTO MOBI-
OOMNEHHA NMPO Nigo3py Ta BHECEHHI BIAMOBIAHMX AaHWMX A0 EAMHOrO pee-
CTPY AOCYA0BUX PO3CAiAyBaHb (CT.CT. 277-278); cknagaHHi 06BMHYBabHOIO
aKTa (c1. 291); yKnaZeHHi yroam npo BM3HaHHSA BUHYBATOCTI (CT. 472); cKna-
[aHHI 3anMTy NPO MiXKHapOAHY NpaBoBy Aonomory (cT. 552);

— 3aXWCHMK — MPW 3BEPHEHHI A0 CNiAY0ro cyaai 3 KNonoTaHHAM NpPo 3a-
NlY4eHHA ekcnepTa (cT. 244);

— CAiguni, NPoKypop abo 3axMCHUK — NPKW 3BEPHEHHI 40 CAig4Yoro cyani
3 KNOMOTAaHHAM NPO HaZaHHA A03BOY Ha NPOBEAEHHA HernacHol cniavoi
(po3LwyKkoBoi) aii (cT. 248);

2) ocTaTouHy odiliriHy KBanidikaujlo — 34iIMCHIOETLCA Y KPUMiIHANbHOMY
NpoBagXKeHHi cyaoMm. |i pesynsTaTi 3aKkpinitoTbCa Yy BUPOKaX, yXBanax
i 3rigHo 3 KIMK matoTb 060B’A3KOBUIA XapakTep (30Kpema: BUPOK abo yx-
Basa cyady, AKi Habpanu 3aKOHHOI CMIM, — ANa Ocib, AKi bepyTb yyacTb v
KPUMIHaNbHOMY NMPOBAAMKEHHI, @ TaKOXK ANA YCiX GI3UYHUX Ta OPUANYHUX
ocib, opraHiB Aep:KaBHOI BAaAM Ta OpPraHiB MiCLLEEBOrO CamoBpPAAyBaHHS,
ix cnyxboBuMx 0cib; yxBana KacaujiiHoro cyay — Aaa cydy nepuioi ym ane-
NAUIMHOT IHCTaHLUIT Npyn HOBOMY po3rnaai; yxsana BC — ans Bcix cyb’ekTis
BNAAHMX NMOBHOBAXKEHb, AKi 3aCTOCOBYOTb Y CBOIM AiANbHOCTI BiAnoBigHY
HOPMY 3aKOHY, Ta A5 BCiX cyAiB YKpaiHu).

3) HaniBOGILLINHY — MOKe 3AiMCHIOBATNCA Y KPUMIHAbHOMY NPOBAAKEH-
Hi 3a JopyYeHHAM cyadi-gonosigada BC BignoBiaHMmMKM daxiBUAMKM HayKo-
BO-KOHCYNbTAaTMBHOI paan npu BC, 3aKpinatoETbCA B HAYKOBOMY BMCHOBKY
LLOAO HOPMM 3aKOHY NPO KPMMIHAbHY BiANOBIAAbHICTb, AKA HEOAHAKO-
BO 3aCTOCOBaHa CyAOM KacCaliMHOI iHCTaHUji WoA0 NoAibHMX cycninbHO
Hebe3neyHnx AiaHb, i MoXKe ByTM BpaxoBaHa Npu nepernaai BianoBiaHoro
cynoBoro pilleHHs BC (cT. 452 KMK);

4) HeodiliHY — 3[iMCHIOETLCS HAYKOBUSAMM Ta iHLWMMM ocobamu, siKi 3
PI3HMX MPUYMH BBaXKaOTb cebe daxiBUAMM y rany3si KpMMiHANbHOro npa-
Ba, B HAYKOBUX Y NyOAILMCTUYHUX CTATTAX, MOHOrpadisx, niapy4yHuKax,
HaB4Ya/IbHUX NOCIBHMKAX, YCHUX BUCTYNax TOWO. Taka KBanidikaLia He mae
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060B’A3KOBOTO XapaKTepy, BigobpaKae NMLIe NO3nNLit0 aBTOPA, alle MOKe
6yT1 NPaBMIbHO | BpaxoByBaTUCh CyH’eKTamm HaniBodiLiMHOI Ta odilii-
HOT KBanidbikau,i.

2.1.4.3. KpuMmiHanbHO-NpaBoBa KBasidikallis SK OLiHOYHO-NiI3HABaIbHUN
npouec BigbyBaeTbcA He BANCKaBMYHO | Mae NeBHi cTagii (eTanw). Ix nocni-
[OBHE NPOXOAXKEHHA YN MPOMYCK OKPEMMX 3 HUX 3aN1EXKUTb BiZ, CKNALHOCTI
npeameTy KpMMiHanbHO-MPaBoBoi KBanidikauil. OgHa cnpasa — CTBOPUTH
3acCifiKy i 310BUTK 3 MOANYHUM BPaKOHbEPA — Y LibOMY BMMNAZAKY KBanidika-
Ljis Moro A He Byae BMKAMKATM 3HAYHMX CYMHIBIB. |HWa cnpaBa — KpUmi-
HaNbHO-NPaBoBa KBanidiKalia YMNCNEHHNX NOB'A3aHMX MiXK CODOIO AifHb,
WO NOoAATanM B KOHTPabaHAi HAPKOTUYHMX 3aC0bIB 3 HACTYMHMM iX Nepese-
3eHHAM, 30yTOM i BUKOPUCTaHHAM 3400yTHX Bif, LIbOrO KOLUTIB.

HaluacTilwe ecmadiamu KpnmiHanbHO-NPaBOBOI KBaidikauji € BcTaHOB-
NIeHHA:

1) daKTy NpaBoONOPYLIEHHA | BiaMEXKYyBaHHS MOro Big, NpasBomipHOi no-
BE/HKM, 3N10BXMBAHHA NPAaBOM Ta 0H’EKTUBHO NPOTUNPABHOI NOBEAIHKMY;

2) dbaKTy, WO Le NpaBonopyweHH:A € KpUMIHANbHUM, — WASXOM NOCTyMo-
BOMO BMK/IKOYEHHA MOXIMBOCTI MOrO OLLIHKM AK aAMIHICTPaTUBHOTO, ANCUM-
NAIHAPHOrO, LMBIZIbHO-NPABOBOro, TPYA0BOIO TOLWLO;

3) rpynu KpUMiHaIbHO-MPABOBMX HOPM, AKi MIiCTATb CXOXKi 3@ 3MICTOM 03-
Haku (y pasi CyKynHOCTI NpaBonopyLleHb — Biapa3sy ABOX YK KiIbKOX TaKMUX
rpyn);

4) MO/MBOI HAaABHOCTI 0HBCTABMH, AKI MOXYTb BUKAOUYMTM KBaNidiKaLLito
LiSHHA AK K.Np. (HanprKiaga, HeobxiaHoT 060pPOHM, Ma03HAYHOCTI TOLLO);

5) KOHKpEeTHOI CTaTTi (4aCTUHM CTaTTi, i MYHKTY), AKa — 3 ypaxyBaHHAM
BiANOBIAHMX iHWMX nonoxkeHb KK, 30kpema moro 3arasibHOi YacTUHK, —
MICTUTb OPUANYHMIA CKNAZ, K.NP., O3HAKM AKOro MoBHicTio 36iratoTbea i3
baKTUYHMMKM 0BCTaBMHAMM NPABOMNOPYLWEHHSA, AK BOHW BCTAHOBAEHI Nig,
4ac KPMMIHANbHOTO NPOBAAXKEHHA, @ Y Pasi CYKYNHOCTI NPaBonopyLleHb —
Bi4pa3y ABOX UM KiZIbKOX TaKMX CTaTel (4acTUH cTaTel, iX MyHKTIB).

2.1.4.4. B 06BMHYBaNbHOMY aKTi, BUPOKY, YXBai cyay, iHWMX AOKYMEH-
Tax, WO CKNAZAoTbCA 3@ pesy/ibTaTaMm KpMMiHaIbHO-NPaBOBOI KBaidika-
Lji, Hacamnepes, odiliiHOI, BUCHOBKM OCTaHHbOI 3aKPiMN/IOOTHCA 33 A0MO-
MO0 TaK 3BaHOT dopmynn keanidikauii (PK).

Dopmyna Keanigpikayii — e HabnKeHa 40 MATEMATUUYHOI CYKYMHICTb
LUMPPoBMX Ta OYKBEHMX MO3HAYOK, CKOPOYEHE YMOBHE BU3HAYEHHSA CTaTel,
YaCTWH i NYHKTIB cTaTen 3ara/ibHoi Ta OcobamBoi YacTnH KK, akumn nepea-
H6ayeHa BiANOBIAANbHICTb 32 BUMHEHE AiAHHA. 3a3BMYai CNOYATKY, AKLWO Le
NoTPiBHO (30KpPeEMa, KoM MAETbCA NPO 3amax Ha K.np. abo Npo cnisyyactb
B HbOMY) BKa3ytoTbCst MYHKTM, YaCTUHW BiANOBIAHOT CTaTTi 3aranbHOT YacTu-
HW, @ MiCNA HUX — NYHKTW, YaCTUHK BiANOBIAHOI CTaTTi (Y pasi CyKyMmHOCTI
K.np. — cTatei) Ocobansoi YacTmHm KK.

129



LLloa0 KOXHOTO CniBy4aCHMKA K.Mp., AKLWO BOHW BUMHIOBAINCL Y CMiBYYa-
cTi, dopmyny KBanidikauii cnig 3anmcyBaTn OKPeMO.

I3 nakoHiyHoro 3anucy Takoi dopmynu Keanidikauii: 4. 2 c1. 15, 4. 3
CT. 187, 4. 2 cT. 263, 4. 3 cT. 342 KK, — HaBiTb He 3Hat04YM 0OCTaBUH CNpaBn,
OPUCT 3p03yMiE€, WO 0Ccoby 3acyarKeHO 3a Te, WO BOHa, No-Neplue, BUKOHa-
Na yci Aaii, Aki BBaXKana HeobxiaAHMMM ANS 3AiMCHEHHA TaKoro, WO CynpoBOo-
[OKYBABCA MPOHUKHEHHAM B KUTI0 YW iHLLIE MPUMILLEHHSA, HaNaay 3 MeTOH
3aBOJIOAIHHA YyXKMM MaHOM, NOEAHAHOTO 3 Hebe3neyHMM HaCUAbCTBOM
YM NOrpO30t0 3aCTOCYBAHHA TAKOrO HACUABCTBA, afle 3 MPUYMH, AKI He 3a-
nexanu Bia ii BoAi, Len Hanaza He ByB 3ailcHeHMM (cKopille 3a Bce — byna
3aTpPMMaHa Ha Miclj BYMHEHHA 3/104MHY); NO-APYyre, HanesBHoO, came nif,
4ac 3aTPUMaHHA BYMHMAA ONIp NpaLiBHMKAM NPaBOOXOPOHHMX OpraHie Ta
NPUMYLLYBana ixX WAAXOM HAaCWUAbCTBA YM NMOrpPO3M 3aCTOCYBAHHA HACU/Ib-
CTBa A0 BMKOHAHHA ABHO HE3aKOHHMX Al (CKopilwe 3a BCce — BMMarana He
3aTpMMyBaTK ii); NO-TPETE, BOHA NEBHMUI Yac HE3AKOHHO HOCKAa Npu cobi
KMHAXaN 4yM iHWy XonoaHy 30poto (HaneBHO, Heto | NorposKysana nig 4vac
3aiicHeHHsA onopy). OTXKe, KapTUHA 37104MHY HIBK HamaiboBaHa UMdpamu.

2.1.4.5. KpumiHanbHO-npaBoBa KBanidikallia Ma€e He nLe 03HaKK, BUAK,
cTafii, a M npuHYyunu, npasusaa ToWo. BoHa BUBYAETLCA AK OKpema topu-
ONYHA OMCUMNAIHA, NPU LIbOMY NMOAINAETLCS Ha ASCATKM Tem i naparpacdis
i MICTWUTb COTHI HayKOBMX i MPaKTUYHMX HIOaHCIB. CyaoBa Ta iHWa topuany-
Ha NMpaKTMKa, HayKoBa AOKTPMHA MOCTIMHO CTaBAATb HOBI M HOBI MUTAHHA
nepes KpUMiHaIbHO-NPaBOBO KBaidiKaLi€ i cami BYaTbCA NPaBUIbHO
BiANOBIAATN Ha HUX. KpMMiHanbHO-NPaBOBiM KBanidikalii, 3 ornagy Ha i
HeOoLiHEeHHe 3HaYeHHs, MPUCBAYEHO YMMano MOHorpadil, nNiapy4HMKIB,
HaAYKOBMX CTaTeM.

HesBarkatoum Ha Te, WO KBanidpikauia AiSHHA € UEHTPa/IbHOK 4acTu-
HOK MpOoUECy 3aCTOCYBaHHA 3aKOHY MPO KPpWMMiHaAbHY BiAMNOBiAaNb-
HiCTb, 10 CbOTOAHI NpaBmaa KBanipikaL,ii icHyt0Tb B YKpaiHi 34e6inbloro
Y BUTNALI TEOPETUYHMX NONOXKEHDb | Yy KK He BU3HayeHi. Y AeAKuX CTaTTax
KK (cT.cT. 9, 29, 33, 35, 66, 67) nulle 3raayeTbca TEPMiH «KBanipikaLisy,
ane Wo CTOCYETbCA BAACHe NMpaBW/ KBanidikauii, 4O HUX MOXKHa BigHe-
CTW NULIE OAHE: 33 CYKYMHOCTI 3/I04MHIB KOXKEH 3 HUX nignarae keanidi-
Kauii 3a BignoBigHoO cTaTTeo abo YacTuMHOW cTaTTi OCOBAMBOI YaCTUHM
uboro Koaekcey (4. 2 cT. 33).

Mixe mum, cgimosuli 0ocsio nodae U iHWi npukaaou. Taxk, docums 4imko npasuna
Keanigikayii 3no4uHie susHaveHi y KK binopyci (cm.cm. 13, 14, 42), Mondosu (2na-
8a X/l 3aeansHoi yacmuHu), lpysii (cm.cm. 16, 18, 19), KazaxcmaHy (cm.cm. 11, 12,
24, 25, 29), Monbwi (cm. 11), Icnanii (cm. 8). Cmamma 113 KK Mondosu dae make
noHAMMS K8aigikauii 3104YUHY: BUSHAYEHHA | HOPUOUYHE BCMAHOB/IEHHS MOYHOI
8i0N0BIOHOCMI 03HOK BYUHEHO20 WIKIO/1UB020 OIAHHA 03HAKAM 3/104UHY, hepedba-
YeHo20 KPUMIHAIbHO-NPABOBOK HOpMOto, — a y cm.cm. 114-118 yboz2o Kodekcy
micmamosca 0emarbHi NPasUa Keanigikayii 3104UHIB: 30 CYKYNnHOCMI 3/104UHI8 |
npu KOHKYpeHYll KDUMIHG/1bHO-NPAasosux HOPM.
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Y KK YkpaiHun HeobxiaHo 6yn0 6 BU3HAYUTM NPUHAMMHI Take. AKLLO ofHe
K.np. nepenbayeHe ogHOYaCHO ABOMA UM Binblwe CTAaTTAMM (YaCTUHAMM
cTaTen) (KOHKYpeHLia KpMMiHaIbHO-NPABOBMX HOPM), TO BMBIp TiEl 3 HUX,
AKa MiANAra€ 3aCTOCYBaHHIO, 34IMCHIOETHCA BiANOBIAHO A0 TaKMX NPaBUA
KpUMiHaNbHO-NPaBOBOiI KBanigiKauii:

1) kBanidikaLuis NpK KOHKypPEHLJi 3arafbHOI i cnewjianbHOi HOpm (cne-
Ljia/ibHOIO € HOpMa, fAiKa nepeabayae BiAMNOBIAANbHICTL 33 Te came AifaH-
HA, WO | 3arafibHa, afie MICTUTb AOAATKOBI O3HAKM CKNAAy K.Np., AKUX He
MICTWUTb 3arasibHa HOPMa) Ta KOHKYPEeHLLi i oro i YacTUHMN:

— AKLWO AifgHHA nepenbaveHe CTaTTAMM (YaCTMHAMM CTaTen), Wo MiCTATb
O[HOYACHO i 3arafibHy, i cneuiaabHy HOPMM, TO 3aCTOCOBYETLCA Ti/IbKM CTaT-
TA (4acTMHa CcTaTTi), WO MICTUTb creliasbHy HOpMY (HanpuKaaa, cTaTTs npo
3HULLIEHHSA 0COBMBOrO BUAY MaliHa, a He MPO 3HULLEHHS MaiHa B3arani);

— CTaTTA (YacTMHa CTaTTi), WO MICTUTb HOPMY, AKa OXOM/IHOE BUMHEHE fj-
AHHA B Li/IOMY, Ma€ nepesary y 3acToCyBaHHi nepes cTatreto (4acTMHO
CTaTTi), WO MICTUTb HOPMY, KA OXOTMJIIOE YaCTUHY BUYMHEHOTO AisHHA. Takry
nepesary Mae, 30Kpema, HopmMa Npo 3aKiHYeHMn 3N104YNH Had, HOPMOIO MPO
He3aKiHYeHMM 3/104MH, HOPMa MPO BMKOHAHHA K.Np. Ha, HOPMOI Mpo
CniBy4acTb Y HbOMY OpraHi3aTopa, nigbyptoBada 4m NOCOHHMKA, HOPMa NPO
cKnaggeHe K.np. (BpaxoBaHy 3aKOHOA@BLIEM CyKYMHICTb K.NP.) HaJ, HOPMOLO,
o nepenbayae CKNag0BY TaKOro NPaBOMNOPYLEHHS;

2) KBanidikauia npu KOHKYPEHL|i ABOX CneujiabHUX HOPM:

— CTaTTA (4acTuHa CcTaTTi), Wo nepeabdayae cnewjiaibHy HOPMY NMpPO K.Mp. 3
nom’AKLIYIOYMMM O3HAKaMKM, Ma€E NepeBsary y 3aCTOCyBaHHI Nepej cTaTTeto,
o nepeabdayae cnewiasbHy HOPMY NPO K.NP. 3 0OTAKYHOUMMM (KBaNidiKy-
tOYMMM) O3HaKaMU;

— 3 Ki/IbKOX cTaTel (4aCTMH cTaTel), WO MICTATb creljanbHi HOpMK 3
NOM’AKWYYMMM O3HAKaMK, NepeBara Yy 3acTOCYBaHHI HAZAETbCA CTATTI
(4acTumHi cTaTTi), Wo nepeabadvae HaMM’ AKLe NOKapaHHS;

— 3 KifIbKOX CTaTel (YaCTUH cTaTel), Lo MICTATb creliasbHi HopMu 3 06TA-
KytoumMmun (KBanidikytouMmm) 03HakamK, nepesara y 3aCTOCYyBaHHI Ha4AETb-
€A CTaTTi (YacTMHI cTaTTi), AKa Nepeabayae HalbiNbll cyBOpe NOKapaHHS;

— B IHWMX BUNAAKaxX NPU KOHKYPEHLLT ABOX CneLiaIbHUX HOPM 3aCTOCO-
BYETbCA HOPMa, fika Nepenbavyae MeHLW CyBOPY BiANOBIAANbHICTb, UM 3a-
CTOCYBAHHSA AKOT IHLWMM YMHOM MOAIMLLIYE CTaHOBMLLE OCObW.

HopmaTtnsHe 3aKpinieHHs npaBua KPUMiHaNbHO-NPaBOBOI KBanidikaLii
[0MNOMOTI0 6 YHUKHYTU HaraTbox MOMMUIOK MpW Takik KeanidikaLii, cnpu-
an0 6 yHidikalii cnig4o-npoKypopPCbKOoi i cyao0BOi NPaKTUKK, A403BOANAO 6
YHUKHYTM 3aMBUX HAYKOBMX CMOPIB i 3BiIbHMAO O 4ac i CUAN HAYKOBLLB i
NPaKTUKIB AN1A BUPiWEHHS DiNbll BaXKAMBUX 3aBAaHb LLOAO0 3anobiraHHs i
NPOTUAIT 31I04MHHOCTI.

Asmop ybo20 nidpo3diny, akul y 2014 p. bys 3anpoweHul AK iHO3eMHUU eKc-
nepm 014 po3pobku Hosoz2o KK Kupau3bKoi Pecnybsiku, chopmyntosas y npoekx-
mi yboeo KK mpu cneyiansbHUX npasusaa KpumMiHasne6HO-npasosoi keanigikauyii, AKi
bynu cnpulHAMI KUp2u3bKUMU axisuamu. Tak, y eunaoky, Konu:
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1) 8 pesynbmami 84uHeH020 0C060K YMUCHO20 ab0 HeobepemHo20 3/104UHY
Hacmasnu 0cobau8o MAXCKI HACAIOKU (HUMU 8U3HAOMbCA cMepmb 0cobu, y m.u.
8 pe3zynbmami camozaybcmea, a makox« cmepmes 080X Yu binswie adeli), AKUWOo
BOHU NPAMO He 303HaYeHi AK 03HAKA CKAaody 3/104UHY, Keasnigikayia 30ildcHHOEMb-
¢ 30 cmammero (yacmuHoto cmammi) Ocobnusoi yacmuHu KK, wo nepedbayae
sYUHeHe 0cobotro QifHHA, | 3a 8i0nosidHo cmammeto (yacmuHowo cmammi) KK,
wo nepedbayae 8idnosioansHicme 3a 86uscmeo abo 3anodigHHA cmepmi 3 Heobe-
pexcHocmi, 0osedeHHA 0o camozybcmea abo niobyprosaHHA 0o camozybcmea;

2) 0ifHHA 84UHEHe 0coboro y cknadi abo 8 iHMepecax opeaHi3o8aHoI 2pynu Yu 3/10-
YUHHOI opeaHi3auii, Keanigikayia 30ilicHOEMbCA 30 cmammero (YacmuHo cmam-
mi) Ocobnusoi yacmuHu KK, wo nepedbayae s4yuHeHe ocoboro QisHHA, i 30 8i0no-
8i0HOO cmammero (YyacmuHoto cmammi), wo nepedbayae 8ionosidasnsHicme 3a
CMBOPEHHSA 0peaHi308aHOI epynu abo 3/104UHHOI OP2aHI3aUl, KepPIBHUUMBO HUMU YU
y4yacme y HUX. Lle nosoxeHHA He 3aCmoco8yeEMbCA y 8UNAOKAX NPUMAZHEHHS 0CObU
00 KpumiHanbHOI 8idnosidansHocmi 3a opeaHizauito (cmeopeHHs) 6aHou, 36poliHo-
20 (hopMy8aHHS, IHWOI 0P2aHI308AGHOI 2pyNU YU 3/104UHHOI OpeaHi3ayii 3i cneyiase-
HUMU O3HAKAMU, 0 MAKOM( 30 KepieHUUMB0 HUMU ab0 y4acme y HUX;

3) QiAHHA 84YUHEHEe Cy# 6080 0COOOK 3 BUKOPUCMAHHAM C8020 CyHbO08020
cmaHosuwa, Keanigikayia 30ilicHEMbCA 30 cmammeto (YacmuHoo cmammi)
Ocobnusoi yacmuHu KK, wo nepedbayae s4yuHeHe ocoboro OiSHHA, | 30 8idno-
8i0HOIO cmammeto (4acmuHor cmammi), wo nepedbavyae 8idnosioasnbHicMme 3a
3/7108HUBAHHA 8100010 YU CyHb60BUM cmaHo8UWEM. Lle nonoxieHHA He 3acmo-
COBYEMbBCA Y BUNAOKAX, KOMU BYUHEHHA 3/104UHY Cyx# 608010 0c0bOI0 AK cheuiasb-
HUM cy6’eKmom npAmMo 3a3Ha4eHe AK 03HAKA CKAady 3/04UHY.

Lle do3sonuno sukayumu i3 decamkie cmamel Ocobnausoi yacmuHu KK nos-
MopeHHA 00HUX | MUX Camux K8astigikytouux 03HaK i yHigikysamu nonoxceHHs KK
8i0n08iOHO 00 npuHUUNie pisBHOCMI yCix neped 3aKOHOM ma cnpasedausocmi. [pu
YbOMY 8 YCix mpbOX 8UNAOKAX NOKAPAHHA MAE NPU3HAYAMUCHA 3 Ypaxy8aHHAM npa-
8US1 NPU3HAYEHHA NOKAPAHHA 30 CYKYNHICMIO 3/104UHI8.

Jlimepamypa
e KpusoyeHKko J1.M. Knacudikalis 3104MHIB Y KPpMMiIHAAbHOMY MPaBi
YKpaiHu. — Xapkis: Mpaso, 2010. - 129 c.
e Mapues A. CoctaB NpecTynieHuns: CTPyKTypa 1 Budpl // YronosHoe
npaBo. — 2005. — Ne 2. — C. 47-49.
e KBanidikauia 3noumHis: Hasy. nocibH. / 3a pea. 0.0. [dyaoposa,
€.0. MNMuncbmeHcbKoro. — K.: IctnHa, 2010. — 430 c.

3anumaHHsA i 3a80aHHA

1.TloACHITb, YMM MaTepiafibHe MOHATTA K.Np. BiApi3HAETbCA Big, dop-
MasibHOro?

2. K BW po3ymieTe cycninbHy Hebe3neyHicTb? AKi ABi 03HAKM BOHA Ma€?

3. BMBYiTL HANaM’ATb @1eMEeHTH | 03HaKM cknaay K.np. bes uboro BM He
3MOXKeTe NPoCcyBaTUCA Aani y BUBYEHHI KPUMIHANbHOrO npasa. AKi 3 umx
03HaK BBaXKatoTbCsi 060B’A3KOBMMM, @ AKI — GaKyNbTaTUBHUMM?

4. Po3KkpuiiTe i NoACHITb Taky dopmyny Keanidikauii: 4. 3 cT. 15, cT. 116,
4. 1 cT. 263 KK YKkpainu.
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PekomeHOyemo npoyumamu
Onbra KobunaHcbKka «3emna».
AHTOH YexoB «LLBeacbKMii CipHUKY.
e BaneHTMH PacnyTiH «YPOKM GpaHLy3bKOi».
Peit bpenbepi «Cnoraam npo B6UBCTBOY.
o [IkeK JIOHAOH «BOUTU NtoanHY».

Padumo nodusumuco
e AteHTaT: OciHHe BBMBCTBO B MioHxeHi (YkpaiHa, 1995, pexxucep Onecb
AHUYK).
e MoxHew 6ypto (CLUA, 1960, pexxkuncep CteHni Kpamep).
o BaHauTcbKuit MoraHrecbypr (MAP, 2008, pexucep Panbd 3iman).
e KpumiHanbHe ytneo (CLUA, 1994, pexkmcep KBeHTiH TapaHTMHO).

2.2. Cy0’€eKT KPpHMiHAIGHOIO NMPaBONOPYIIEHHA

2.2.1. Ocoba 5K cy6’€eKT KpMMiIHaNbHOIO NPAaBONOPYLUEHHSA

2.2.1.1. Cy6’eKm KpumiHaabHO20 MPAsonopyweHHa — Le enemeHT
CKNAAy K.Mp., LLLO XapaKTepUW3yeTbCA CYKYMHICTIO BiANOBIAHMX O3HaK, 3a Ha-
ABHOCTI AKMX 0C0Ba MOXKe HeCTU KpUMiHabHY BiANOBIAANbHICTb 32 BUMHE-
He Heto KPMMiIHaNbHO NPOTMMNPABHE CycniNbHO Hebe3neyHe BUHHE AiaHHA
(mito abo be3aianbHICTb).

BianosiaHo a0 YactuH 1 2 1. 18 KK cyb’ekTom K.np. B3arani € ¢isny-
Ha ocyaHa ocoba, sika BYMHMAA K.NP. Y Billi, 3 AKOro BiAMNOBIAHO A0 LIbOro
KoaeKcy moxe HacTaBaTW KpMMiHa/ibHa BiANOBIAANbHICTb, @ CNeLiaibHNUM
cyb’eKTOM — Taka cama ocoba, AKa BUMHMAA K.MP., CYO'EKTOM SKOTO MOMKe
OyTn Ane neBHa ocoba.

OTKe, BM3HAYEHMMM 3aKOHOM 3arajibHMMK 0B0B'A3KOBMMM O3HaAKaMM
cyb’eKTa K.np. €:

1) HanexHicTb A0 di3nyHMX ocib, TobTo Ntoael;

2) OCyAHICTb;

3) AOCATHEHHS BiKY, 3 AKOTO HACTa€ KPMMiHabHa BiANOBIAaNbHICTb.

IxHa 06OB’A3KOBICTb O3HAYaE, WO BiACYTHICTb OAHIEI 3 HUX TATHE BiACyT-
HIiCTb Yy AifAHHI 0cOBM cKNaay K.np. 3aranbHi 03HaKM cyb’ekTa K.Np. He 3raday-
toTbCA B AMCNO3nuiax Hopm Ocobansoi yacTnHm KK, ockinbku € 0608’A3Ko-
BMMMW ONA BCIX CKAAAIB K.NP.

2.2.1.2. ObmeKeHHA KoMa MOXKIMBUX CyO’eKTiB K.Np. ¢hizuyHUMU ocoba-
MU 03Hauag, Wo noro cyb’ekTom 3a KK He moxyTb byTn:

— toau, Aki disnyHo binblie He icHyOTb (TO6TO Nomepni, AKi nepea TMM
BUMHWUAM K.NP.);
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— HOPUAMYHI 0cObU. 3a AifHHS, O Man MicLe Y NPOLECi AiaNbHOCTI opU-
OMYHOI 0cobUM (HanpuKknaz, 3a pilleHHs, NPUIAHATI T KepiBHMKOM, MOro 3a-
CTYMHUKOM, iHWWMM ocobamu, AKi YNOBHOBAaXKEHI BUCTYyNaTK Big, il imeHi),
Hece KpWMMiHanbHY BiANOBIAANbHICTb BUHHA di3nMyHa ocoba, fKa BYUMHMAA
Taki giaHHA. [o topuandHmx ocid, nodmHatoum 3 1 BepecHa 2014 p. 6yayTb
3aCTOCOBYBATUCA 3aX04AM KPUMIHANbHO-MPABOBOroO XapaKTepy, O4HAK BOHM
He € KPpMMiHaNbHOW BiANOBIAANbHICTIO, @ tOpUAMYHA 0cOba He BM3HAETH-
€S aHi cyb’eKTOM K.Mp., aHi cyb’eKTOM KpuMiHaabHOI BianosiganbHocTi. Le
BMM/IMBAE 30KPEMA 3 TOrO, WO OAHOYACHO i3 BCTAHOBEHHAM 3aX04iB KpK-
MiHabHO-MPaBOBOrO XapaKTepy WOoA0 PUANYHMX OCID 3aKOHOAABEL He
3ragaB nNpo Hux Yy cT. 18 KK. MpoTe topnanyuHi ocobu € cyb’ekTom aamiHicTpa-
TUBHMX, LIMBINbHMX, GIHAHCOBMX, iHLWIMX NPaBOMNOPYLIEHb i Cyb’eKTOM Biamno-
BiAHWUX BMAIB tOPUANYHOT BiANOBIAANbHOCTI (A0KNAAHILLE NPO KPUMIHANBHY
BiAMNOBIAAIbHICTb OPUANYHMX OCID — B Niapo3aini 3.4 Luboro NocibHMKa);

— TBAPWHM, NPeaMETM YN CUAM MPUPOAN.

Tak 6yno He 3aex0u. Hanpuknaod, y ®paHuii 8 1457 p. 3a sbuscmseo dumuHu
byna nogiweHa ceuHsA, a 8 AHenii'y 1662 p. 30 CKOMOa03CMBO PA30M 3 I0OUHOH
Ha im’a llommep cmpadeHi Koposa, 08i menuyi, mpu gisui i 08i C8UHI. Y paH-
Ko-6pumaHcokili xyOoxHili KiHocmpidyi «[00uHa ceuHi» pexcucepa Jlecni Mezaxi,
3acHo8aHIll Ha peanbHUX nodisx, NOKA3aHo: 8 apxisax cydie ®paHyii € noHao 90
3anucig npo cyou Ha0 meapuHamu, Axki manu micye 8 1403—-1596 pp.,; y binewocmi
sunaokie 068UHyB8aYeHi MBapUHU bys1U CMpPaYeHi, Xoua 8 OesKUX 8UNAOKAX 30XUC-
HUKU OOMO2/1uCs iX BUNPABOGHHS.

Cy6’eKTOM K.Mp. MOXYTb OyTM Oyab-aKki disnyHi ocobu — rpomaaaHm
YKpaiHu, ocobun 6e3 rpomaaaHcTBa (anatpuan) Ta iHosemu,. NuTaHHA Npo
KPMMIHaNbHY BiANOBIAANbHICTE ANMNAOMATUYHUX NPEACTaBHUKIB iHO3eM-
HUX JepXKaB Ta IHWWX rPOMAAAH, AKI BIANOBIAHO A0 MIXHAPOAHWX Yrof, i
YMHHOMO 3aKOHOAABCTBA He MIANAMAOTb FOPUCAMKLIT YKPATHCbKOTO cyay,
PO3B’A3YIOTLCA AUMIOMATUYHUM LASXOM. ANe Lie He BUKAIOYAE OCTaHHIX
3 Kona cyb’eKTiB K.Mp.

2.2.1.3. Cnin, po3pi3HATM NOHATTA «CyB’eKT K.Np.» Ta «0coba KpUMiHab-
HOTro npasonopyWwHKKa». OCTaHHE € MiXKrany3eBum, TOOTO NpegMeTOM AK
KPMMiHaNbHOro Npaea, Tak i KpuMiHooriT (B il By3abKOMY PO3yMiHHI), a Ta-
KO KPpMMIiHa/bHO-BMKOHABYOro NnpaBa, Cy40BOI NCUXONOTiT TOWO. Y Kpumi-
HasibHOMY MpaBi Npobiema 0cobu KpUMiHANbHOrO NPaBOMOPYLWHMKA MaE
3Ha4YeHHA ONA iHAMBIAyani3aLii KPMMIHAABHOTO MOKApaHHA, BUPILEHHA
NUTaHb 3BiIbHEHHA Bi4, KPMMIHAAbHOI BiANOBIAANbHOCTI Ta NMOKapaHHA.
Y bBaratbox ctaTTax KK BKasyeTbca Ha HeobXiAHICTb BpaxoByBaTM 0CObYy
BMHHOTO, il BioN0rivHi, couianbHo-gemorpadiuHi, MopasbHO-MCUXONOTIYHI,
NcMxodi3nyHi Ta iHLWI BNACTUBOCTI: iHAMBIAYabHI 0COBAMBOCTI, B3aEMOBIA-
HOCWMHM 3 IHWKMMW NOLbMM, CUCTEMY COLLIAIbBHUX NPIOPUTETIB, MNOBELIHKY
[0 i nicns BUMHEHHS K.Np. (30Kpema, ue CT.cT. 65, 66, 67, 69, 4548, u. 4
cT. 74, cT.cT. 75-79, 81).
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YBNEeHHS Npo ocib, AKi 3acyAKeHi 38 BYMHEHHA 3104MHIB Y 2013 p., MOXK-
Ha CKN1acTu, 03HAaNOMMBLUMNCD 3i CTaTUCTUYHUMKM aaHummn OCA.

Omixe, i3 3acyoxceHux 8 2013 p. cydamu YkpaiHu 122973 oci6: 1407 (1,1%) —
iHozemuyi; 15505 (12,6%) — wciHKu. 18,3% ocib 84uHUAU 37104UHU Y chigy4acmi:
21973 —y cknadi epynu ocib, 556 — opaaHizosaHoi epynu i 31 — 37104UHHOI OpeaHi-
3auii. 29490 ocib 84UHUMU 3/104UHU Y CMAHI G/1IKO20/16HO20 | 448 —y cmaHi HapKo-
MUYHO20 CN’AHIHHA (pa30M — ysepms yCix 3aCYOHEHUX).

Ha momeHm 84UHEHHA 3/104UHY 8iK 3acyoxceHux: 54340 — gio 30 do 50 pokis;
26243 — 8i0 18 00 25 pokis; 24448 — 8id 25 do 30 pokie; 10985 — 8id 50 do 65
poKig; 4217 — 8i0 16 0o 18 pokis; 1694 — 8i0 14 0o 16 pokie; 1046 — 8i0 65 pokis i
cmapwe. Omxce, 85,4% — ye ocobu sikom 8id 18 do 50 pokis.

3aHamma 3acydmeHux: 85321 — npaue3damHi, AKi He Npaueanu i He HaBYa-
nucd, 5720 — 6e3pobimHi i wie 4113 — neHcioHepu, y m.Y. iH8aniou (pasom — ye
77,4%); 12172 — pobimHuku; 3905 — y4Hi wkin; 2032 — cmydeHmu; 1816 — npu-
eamHi nionpuemui; 1054 — 0epxcasHi cnyxcbosuyi; 422 — ocobu, AKi ympumysanucs
8 YCMAHOBI BUKOHAHHA NOKApaHs, nid eapmoro; 251 — silicekosocnymbosui; 192 —
nikapi, papmauesmu,; 186 — s4yumenni, BUK1AOAYI.

Ocgima 3acyoxnceHux: 52443 — nosHa i 27673 — 6a3080 30201bHaA cepedHa (pa-
30M — 65,1%); 27960 — npogpeciliHo-mexHiuHa; 2799 — 6azoea suwa; 2730 — no-
Yyamekosa 3a2as16Ha; 8692 — nosHa suwa; 676 — bes ocaimu.

Kinekicme 3acyoxceHux, Aki Marome He3Hamy i Heno2aweHy cyoumicme: 34365,
i3 HUX 08i cydumocmi — 6146, mpu i binbwe cyoumocmeti — 8788 ocib. PaHiwe 84u-
HUAU 3/104UH, ane bynu 38inbHeHI 8i0 KpUMIHAMbHOI 8ionogidansHocmi — 657 ocib,
Cyousnucs, ane 8U3HAHI MaKUMU, Wo He matome cyoumocmi, — 6473 ocobu, cyounu-
s, ane cyoumicme no2aweHa Yyu 3Hama, — 12861 ocoba. 3aeasom ocib, AKi paHiuwe
BYUHANU 3104UHU, —44,2%.

TaKMM YUMHOM, cepeaHili NOPTPET YKPAIHCbKOTO 3/1I04MHLUA: Lie rpoMaan-
HWH YKpaiHuM, 4oN0BiK Bikom 6/1M3bKO 34 POKiB, 3 cepeiHbOO OCBITOD, AKMNIA
3 TUX UM iHLIMX NPUYMH He NPaLoE. 3 LbOro MOXKHa 3p06UTM BUCHOBOK, WO
CYTTEBO 3MEHLWNTUN 3104MHHICTb MOXKHA 33 PaxyHOK NiABULLEHHA MPECTUKY
OCBITU, CTBOPEHHA HOBNX PODOYMX MICLLb | CTUMYIIOBAHHA Nt0AEN 40 NpaLli.

2.2.2. OCypHicTb Ta HEOCYAHICTb.
BiK, 3 AKOro HacTae KpMMiHa/bHa BiANOBIiAANbHICTL

2.2.2.1. Cyb’ekToM K.NMp. Mmoxke byTU nnie ocyaHa ocoba, ToOTO AKa nig,
Yyac MOro BYMHEHHS MOra YCBiAOMAOBATK cBOT Al (6e3aianbHiCTb) i Kepy-
BaTM HUMMK (4. 1 cT. 19 KK). HeocyaHi ocobu no3basneHi Takoi 34aTHOCTI i
TOMY HE MOXKYTb BYyTU CyD’eKTOM K.Mp.

MUTaHHA NPO OCYAHICTb 0COOM BUHMKAE nLIE NPU BYMHEHHI HELO K.Mp.
i BU3HAYEHHI IHTeNEeKTYa/IbHOr0 Ta BO/IbOBOrO MOMEHTIB Ti BUHM. B iHWMX
NPaBOBMX BiAHOCKHAX 3HAYEHHA MaE Aie34aTHICTb 0coOU. TaK, LUMBINbHO
fAi€e34aTHOMO € 0coba, AKa YCBIAOMIIOE 3HAYEHHS CBOIX Ail Ta MOXKe Ke-
pyBaTW HUMK; Gi3nyHa ocoba moske ByTM BM3HAHA CYA0M Heaie3naTHOL,
AKUWLO BOHA BHACAIAOK XPOHIYHOrO, CTIMKOro MCUMXIYHOTo po3nagy He-
3/aTHa YCBIJOMIIOBATH 3HAYEHHA CBOIX Ailh Ta/abo KepysaT HUMMK (4. 1
cT. 30, 4. 1 cT. 39 UK).

135



OcyaHiCTb XapaKTepM3yeTbCA ABOMA KpUTEpIiaMMU:

1) meanyHnin (6ionoriyHmMin) — cTaH NCUXIKKM, AKMUIA N03BONAE XapaKTepn-
3yBaTW 0COBOY SIK NOAMHY 3i 3I0POBOID MCUXIKOO, fIKA 34aTHa NPaBUIbHO,
a[leKBaTHO OLiHIOBaTM (YCBIAOMIOBATM) PiI3HOMaHITHI 0OCTaBUHM Ta 3 pi3-
HWX BapiaHTiB 3@ BNAaCHMM PO3CY/I0M BilbHO 06MpPaTK BiANOBIAHWI BapiaHT
NOBEeAIHKM;

2) OPUANYHNI (MCUXONOTIYHNI) — 3AaTHICTb 0COOM NOBHOK MipOIO YCBI-
[OMMOBATK cBOI Aji (6e3aianbHicTb) (X GaKTUUYHMIA 3MICT i cycninbHy He-
H6esneky) Ta KepyBaTV HUMM Mig Yac BUYMHEHHA K.MP.

3aKkoH «[po ncuxiaTpuuHy Agonomory» nepenbayae, Wo KOoxKHa ocoba
BBAYKAETbCA TAKOK, AKA HE MAE MCUXIYHOro posnany, [OoKM iHle He byae
BCTAHOB/IEHO Ha MiACTaBax Ta B NOPAAKY, nepenbadyeHmx 3akoHom (npe-
3yMILLSA NCUXIYHOTO 340Pp0B’A). Y 3B’A3KY 3 UMM NUTAHHSA NPO BCTAHOB/EH-
HA OCYAHOCTI BMHUKAE NMLLIE 33 HAABHOCTI Y CyAy CYMHIBIB LLOAO NCUXIYHO-
ro cTaHy 0cobu, AKa BYMHMMA CyCNibHO HeDe3neyHe AisHHA, nepenbayeHe
KK. AKLLO iX HEMAE, TO OCYAHICTb NPE3FOMYETHCA.

2.2.2.2. MpOTUNEKHICTb OCYAHOCTI — HeocyOHicmb. BoHa xapaKkTepusye
NCUXIYHUIA cTaH 0cobM Nif, Yac BUNHEHHA CYCMiNbHO HeBe3NeyHoro AiaHHS,
nepeabayYeHoro 3aKOHOM MNPO KPMMIiHAaNbHY BiZANOBIAANbHICTb, AK TaKMN,
3a AKOro BOHa HesAaTHa yCBigoMatoBaTh cBoi Aii (be3aisnbHicTb) abo Kepy-
BaTW HMMM BHACNIAOK XPOHIYHOrO NCUXIYHOIO 3aXBOPIOBAHHA, TMMYaCOBO-
ro po3snaay NcuxiyHoi AianbHOCTI, HegoymcTea abo iHWoro xsopobanMsoro
CTaHy ncmxiku. BianosigHo Ao 4. 2 cT. 19 KK He nianarae KpumiHanbHin
BiANOBiAanbHOCTI 0coba, AKa Nif, Yac BYMHEHHS 3a3HAYEHOro AiAHHA nepe-
OyBana B CTaHi HEOCYAHOCTI.

Kinekicme ntodel 3 x8opobauguM CMAHOM NCUXIKU ceped HaceneHHA CMAaHo-
8UMb, 30 PI3HUMU OUiHKamu, 8i0 2 00 5%. Tpu ybomy makruti CmaH NCUXiKu 3HAYHO
yacmiwe diazHocmytoms 8 0cib 3 NPOMUNPABHOK NOBEVIHKO . 3 HA3B8AHUX UUPP
MOMCHA NpubaU3HO cyoumu npo me, 0718 AK020 8I0COMKY 0Cib, Wo npumsaAayromscsa
00 KPUMIHAbHOI 8I0N0BIOALHOCMI, MAOMb 3HAYEeHHSA YimKi BUBHAYEHHA NOHAMb
HeocyOHOCMi, @ MAKOX yMOo8U i NOPAOOK 30CMOCY8AHHA MeOUYHUX 3aX00i8 npu-
MYyCco8020 Xapakmepy.

3p0O3yMiNo, LLLO 3aCTOCYBAHHA NOKAapPaHHA A0 HeocyaHMX ocib € Hecnpa-
BEANMBUM | HEJOLNbHUM Yepe3 HEMOXKAMBICTb AOCATHYTU Yy TaKMA cro-
cib BM3HAYEeHMX 3aKOHOM Linel nokapaHHA. [lo Takmx ocib 3a pileHHaM
cyay MOKyTb OYTM 3aCTOCOBAHI MPMMYCOBI 3aX0AM MEANYHOTO XapaKTepy
(ix nepenik Bu3HayeHo y posaini XIV 3aranbHoi yacturm KK). Ix uinamm, Ha
BiAMIHY Bif, NOKapaHHA, AKPa3 i € NiKyBaHHA 3a3Ha4YeHMX Ocib, a TaKoX 3a-
nobiraHHA BUNHEHHIO HUMM CyCMiIbHO HEeOe3NeyYHNX AisHb.

KopoTueHko A. Cnieuudika PUAUYHOTO 3aXMCTy NCUXIYHO XBOPUX // YKPaiHCbKMIA XKypHan npo npasa
noguHn. —2005. - Ne 1 (1). - C. 37.
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HeocyaHicTb, Tak CaMo, AK | OCYAHICTb, XapaKTepPU3YETbCA ABOMA KpUTe-
piAMM, ane 3MICT iX NPOTUNEKHWNIA:

1) MeanyHnin KpUTepil — xapaktTepmsye ocoby AK MOAMHY 3 XPOHIYHUM
NCUXIYHUM 3aXBOPHOBAHHAM, TMMYACOBMM PO31aA0M MCUXIYHOI AiANbHO-
CTi, HeAOYMCTBOM ab0 iHWKMM XBOPODOAMBMM CTAHOM MCUXiKKU. KOHKpeTHI
BUAM LUMX XBOPODAMBUX CTaHIB BUBYAIOTLCA NCUXIaTPIEID | BCTAHOB/IOOTHCA
33 4OMNOMOTO0 CYAO0BO-NCUMXIAaTPUYHOT EKCNepTU3K, AKa BiANOBIAHO 40 Y. 2
CT. 242 KIMK € 060B’A3K0BOIO 3@ HasBHOCTI BiAOMOCTEN, SIKi BUKAMKAIOTb
CYMHIB LLOA0 OCYAHOCTi, 0bMeXKeHOT 0CyaAHOCTI Nigo3ptoBaHoOro. BusaHaHHA
0CoHM HEOCYAIHOK € MPEPOraTMBOIO CYAY;

2) HOPUAMYHNIN — BU3HAYAE He3AATHICTb 0CObM yCBiAOMAIOBATM CBOI Al
(6e3nianbHicTb) abo KepyBaTW HUMM Mif Yac BYMHEHHA CyCniNbHO Hebes-
MeYyHoro AiaHHsA, nepeabayeHoro KK.

2.2.2.3. ObmerkeHa ocyaHICTb — NMPOMIKHUIA CTaH MiXK OCYAHICTIO i He-
OCYZAHICTIO, ane Bce K BMKUYNIM 40 OCYAHOCTI, pisHOBMA, OCyAHOCTI. Heob-
XiAHICTb 3aKOHO/AABYOro 3aKpinaeHHA obmeeHoi OCyaAHOCTI BM3HAYeHa
30Kpema TUM, LLO: MeXKa MiXK OCYAHICTIO i HEeOCYAHICTIO He € MEeBHOIO, 3
MaTeEMATUYHOO TOYHICTIO MPOKPECEHO; MaliXKe NOIOBMHA OCYAHMX OCi6
i3 YynMcna nigaaHux CyaoBO-MCUXIATPUYHIN eKcnepTu3i BUABAAIOTb O3HAKM
NCUXIYHMX NOPYLLIEHb HE MCUXOTUYHOTO PIBHA, AKI 0OMeXYHTb 3aTHICTb
ocobu ycBiZoOMNOBaTH CBOI Aii Ta/abo KepyBaTn HUMMK, ane He No3bass-
tOTb TAKOI 34aTHOCTI MOBHICTIO; HAABHICTb TAKMX MCUXIYHMX aHOMaANIN He
MOMe He BPaxoByBaTUCb NPW NpU3HAYeHHi NoKapaHHsa, 60 iHWe cynepeyn-
N0 6 NpuHUMNY iHAMBIAYaNi3aLii KpMMiIHANbHOI BiNOBIAaNbHOCTI.

3rigHo 3i cT. 20 KK obmerxkeHo ocyaHO BM3HAETLCA 0coba, AKa nig vac
BUMHEHHS K.MpP. Yepes3 HassBHUIN Y Hel NCuxiyHnii posnag He Oyna 34aTHa
MOBHOO MipOLO YCBIAOMIOBATU CBOI Aii (6e3aianbHicTb) Ta/abo KepyBaTH
HUMM.

Kputepii oc6mekeHoi ocyaHOCTI Ti cami:

1) MeanuHuIt — xapakTepmnsye ocoby AK N0ANHY 3 NCUXIYHUM PO3Taa0M,
AKUIM He € XBOPOBANBUM CTAHOM MCUXiIKL. TakMi1 po3aam, BCTAHOB/THOETLCA
33 [40MOMOrO CyA0BO-MCUXiaTPUYHOI eKcnepTu3n. Ane BM3HaHHA 0cobun
0BMeKeHO OCyAHO0 € MPEPOraTMBOLO CYyAY, a He eKcrnepTa (MiX TMM 3Bep-
HEeHHA A0 EAMHOrO AEP’KAaBHOrO PEECTPY CYAO0BMX PilleHb MOKA3ye, Lo
CYAM 4aCTO MOMMJIKOBO BKA3YHOTb Y BUPOKAX, LLIO OOMEKeHO OCYaAHUM nNif-
CYAHOrO HIBUTO BM3HAHO CYA0BO-MCUXIaTPUYHOO EKCMEPTU3OH0 | HABITb He
BKa3ytoTb BUA, MCUXIYHOTO PO31aay);

2) OPUOANYHUIA — He3AATHICTb 0COBM MOBHOK MipPOLO YCBIAOMAOBATA CBOIT
nii (6e3nianbHicTb) Ta/abo KepyBaTU HUMM N Yac BYMHEHHA K.Mp.

[o ocobu, BU3HAHOI OBMEKEHO OCYAHOM, fiKa BYMHMAAG K.MP., 38 Heob-
XIAHOCTI Cya, MOXe 3acTOCyBaTh MPMMYCOBI 3aX0AM MeAMYHOro XapakTepy
(cT. 93 KK). Y baraTbox BMMaAKax — 3 ypaxyBaHHAM XapaKTepy MCUXiYHOro
po3fafly — B LbOMY Hemae noTpebu (Hanpuknaa, po3ymoBa BiacTanicTb y
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nopocnnx ocib B YKpaiHi He NiKyeTbCs). BUMHEHHS K.Np. 0BMEKEHO 0CyaHO0
ocoboto cyan iHoAi BU3HatOTb 0O6CTaBMHOM, LLLO MOM AKLLYE NOKapaHHa (4. 2
CT. 66 KK), abo BpaxoByoTb iHWNM YUHOM MPU MPU3HAYEHHI MOKapaHHS.

9 ntomoeo 2011 p. CmapokocmaHmuHiecbkull palioHHUU cy0 XmenbHuybKoi 06-
nacmi 3acyous C. 30 4. 3 cm. 185, 4. 2 cm. 297 KK 0o no3bassieHHA 80s1i CMPOKOM
Ha 3 poKu i 38in6HUB (020 8i0 8i006YBAHHA NOKAPAHHA 3 8UNPOBYBAHHAM 3 ichu-
mosumM CMPOKOM Ha 00UH piK. 3a obcmasuHamu cnpasu 8iH 18 yosmusa 2009 p.
MAaeMHO 8UKpPaAs i3 memopiany 3a2ubnux y Beaukil BimyusHaHIU BiliHi padsHceKkux
80IHI8 080 Memasesux NAHUK2U — enemeHmu 020pOoXi memopiany, eapmicmio
135 2pH., a 10 ntomoeo 2010 p. 30 honepedHbOo 3MOBOH 2pYNoto 0Cib, 3 NPOHUK-
HEHHAM 8 ¥UmJs0, MAEMHO 8UKPA8 Memarnesi supobu Ha cymy 98 epH. Y 8upoKy
cy0 3a3HAaYu8, W0 8i0N0BIOHO 00 BUCHOBKY CMAUIOHAPHOI Cy0080-NCUXiaMPUYHOI
ekcnepmu3su 8i0 18 mpasHs 2010 p. C. Ha nepiod iIHKPUMIHOBAHO20 (IOMY 3/104UHY
HG NCUXiYHE 30XB8OPHBAHHA HE CMpax0as i Ha menepiwHil Yac He cmpaxoae,
ane 8UAB/AB | BUAB/AE f1e2Ky pO3ymMosy 8idcmaricme, 8HACNIOOK Y020 HE Mi2 ma
He Moxce NOBHOK Mipoto yc8i0OMI08aMU 3HAYEHHA C80IX Jili ma Kepysamu HUMU,
mobmo w000 84UHEHO20 | HO MenepiuiHill Yac Lioeo MOXHA 88aXAMU 0OMEEHO
oCyOHUM".

Toi ¢aKT, Wo NpaBoBi HACAIAKM BU3HAHHA 0COOM OOMeEXKeHO OCyaHO
baKTUYHO He BiAPI3HAIOTLCA Bif, T BU3SHAHHA OCYAHOLO, l03BONAE OKPEMMM
daxiBLAM rOBOPUTM NPO Te, LLO BUAINEHHA B 3aKOHI NPO KPUMIHANbHY Bia-
noBigasbHICTb 0OMeXKeHOi 0CyAHOCTI € 3aBUM.

Y ybomy 38°43Ky 8ax1U80 32a0amu npo 00csid iHwux depxas. Hanpuknad, y
KK Jlamsii (cm. 14) meduyHuUmM Kpumepiem obmexceHoi ocyOHOCMI, KpiM NCUXiYHO-
20 p0371a0y, NPAMO HA38AHA pPo3ymosa siocmasicmes, y KK Imanii (4. 1 cm. 96) —
2nyxoHimoma. Lo y# 0o npasosux Hacniokie obmexceHoi ocyoHocmi, mo KK iHwux
Oepxcas oOHocmaliHi: NOKAPAHHA Mae bymu nom’akweHe. BiOMiHHicmb auwe y
momy, wo KK, Hanpuknao, LUsetiyapii, ®paHuil, Icnawii, Imanii, Lseuii 0o3sons-
tome cydy nom’skwumu lioeo Ha csili poscyd, a ®PH, Monbwii, CaH-MapuHo i DiH-
AAHOIT 8UBHAYAOMb NesHIi NPABUIA NOM’AKWEHHA NOKAPAHHA 0714 4b020 8UNAOKY.

2.2.2.4. BianosiaHo no ct. 21 KK ocoba, sika BYMHMAG K.Np. Y CTaHi cn’s-
HiHHA BHAC/IAOK BXMBAHHA a/IKOrO/0, HAPKOTUYHMX 3acobiB abo iHWMX
OZlyPMaHIOUYMX PEYOBMH, NiANATAE KPUMIHANbHIN BianosiaanbHOCTI. TyT
Ma€ Micle topuanyHa Gikuia — Hibn cTaH cn’AHIHHA He BN/MBAE Ha 34aT-
HiCTb 0COBM YCBIAOMMIOBATM CBOI Aji (6e34iaNbHICTb) Ta KepyBaTM HUMM Mif,
Yyac BYMHEHHA K.Mp.

HacnpaBAai ankoronb M iHWI O4ypMaHIOYi pevyoBMHM BNAMBAKOTb Ha
LeHTpanbHy HEPBOBY CUCTEMY NIIOAMHM, BPaKatoTb ii CBIZAOMICTb i BOJIO,
BHACAIA0K YOro BifIbLIOKO Y MEHLLOK MIPO MOPYLYETLCA MUCAEHHS, NO-
CcNabtoETbCA CAMOKOHTPONb NOBEAIHKM. [1poTe BU3HAHHA LbOro GakTy 3a-
KOHOAABLEM BMMarano 6 BM3HaTK CTaH cn’AHIHHA TMMYACOBMM NCUXIYHUM

€OMHUI Oep3KaBHUIN PEECTP CYA0BUX pilleHb. PiueHHs Ne 14037765 // http://www.reyestr.court.gov.ua/
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po3nagom. Lle cnpmnunHmno 6 cuTyadjto, 3a AKOI CTaH CN'AHIHHA (peanbHWA
YyM yaaBaHWM) BUKOPUCTOBYBaABCA 6 0cobamm, WO BUYNHUAWM K.MP., 9K BU-
NpaBAaHHA CBOIX i 3 METO NMOM AKLWEHHA KPUMMiIHANbHOI Bianosiganb-
HOCTI | MOKapaHHA 32 HUX.

Taka cumyayis € HenpuliHAMHO 014 CYChinlbCMaad, 8 AKOMY NUAUME0 MaA G/1KO-
20/1i3M € 00HI€EIO 3i 3HAYHUX YMOB 37104UHHOCMI. Masnosidomuli pakm: nicas 3anpo-
BAOMEHHA «CYyx020 3aKOHY» y 1985-1987 pp. 8 CPCP 3104UHHICMb CKOpomuaaca
Ha 70%, malxce 3HUKAaG 3a2ubesnsb aodeli 8i0 20cMpPUX OMPYEHL A/IKO20/1EM i Pi3KO
CKOpOMUAAcs cmepmHicms”.

Came 3 Ha3BaHMX NPUYNH 3aKOHOAABL AEAKMX IHLWWX AeprKaB, He HaxKa-
t0UYM 3aCTOCOBYBATU BKa3aHy LOpMANYHY GiKLiH0, OCKIIbKK Le Haraaye nuue-
MIpCTBO, MiLLAW IHLWMMM LAAXaMU.

Y 3aeansHil yacmuHi KK ®PH ye numaHHA He po3enddaemscs 83a2asi. Boo-
Hoyac 8i0nosioHo 0o § 323-a moli, Xmo yMUCHO Yu HeobepertHo 3a 00NOMO20+0
Q/1IK020/16HUX HANOIB YU iIHWUX 00YPMAHIOYUX pe4osuH 0osodums cebe 0o cma-
Hy Cn’AHIHHA, AKWO Y MaKoMy CmMaHi 8iH 84UHUS npomunpasHe OiSHHSA | He Mmoxce
6ymu nokapaHull 30 Hb020 MiflbKU MOMY, W0 8HACMIOOK cn’aHIHHA 0ide 6e3 8UHU
abo ye HeMOM/IUBO BUK/OYUMU, KAPAEMbLCA N036A8/AEHHAM 80i HQ CMPOK 00
n’amu pokis abo wmpagom (y 6yOb-aKomy 8UnaOKy NOKAPAHHA HE MOXce nepesu-
wysamu me, ujo nepedbayeHe 3a OifHHA, AKe 0coba 8YUHUAA Y CMAHI cn’AHIHHSA).

KK Imanii sukntoyae abo ameHwWye nokapaHHA 044 ocib, AKi Yepes Henepedba-
yeHul 8UNAOOK Yu HenepebopHy cusy nepebysasnu 8 CMaHi cn’aHIHHA. Ane ocoba
npupigHEMbCA 00 OCYOHOI, AKUW0 BOHA 8/1GCHOPYY npu3sesna cebe y CMaH «He-
30amHocmi ycgsidomaroeamu i baxcamu» 3 Memoro 84UHEHHSA K.np. abo npueomy-
samu cobi 8unpagdaHHA. Y uyux sunadKkax, a MAKOM AKWO K.np. 8YUHEHe y cmaHi
3B8UYHO20 CN’AHIHHA, CMAH CN’SHIHHA NiIOBUWYE NOKAPAHHSA (cm.cm. 87, 92-94).

3riaHo 3i cT. 67 KK BUMHEHHs K.np. ocoboto, Lo nepedbyBae y cTaHi anko-
rONbHOrO CM'AHIHHA abo y CTaHi, BUKAMKAHOMY BXMBAHHAM HAPKOTUYHMX
abo iHWKWX oaypmaHtotoumx 3acobis, € 06CTaBMHOW, AKa OBTAXKYE NoKa-
PaHHA; afne cyd, MaE NpaBo, 3a/71eKHO Bif, XapaKTepy BYMHEHOrO K.Mp., He
BM3HATK L0 0OCTaBMHY TaKOHO, WO 0OTAXKYE NOKapaHHA (HanpuKkaad, Koau
BiZICYTHIiM 3B’A30K CTaHY CN’AHIHHA 3 XapaKTepOM BYMHEHOTrO 0COBOt0 K.Mp.).

2.2.2.5.Y ct. 21 KK naetbes npo ¢isionoriyHe ankoronbHe, HapKoTUYHE
(3yMOB/IOETLCA BKMBAHHAM HAPKOTUUYHMX 3acobiB, MCUMXOTPOMHUX peyo-
BMH abo0 X aHanoriB) i TOKCUYHE (3YMOB/IOETLCA BKMBAHHAM IHLWMX OAYP-
MaHo4YMX 3aCc0biB, HaNpPWKAa4, BAUXaHHA Kaeto, naky, dapbu) cn’aHiHHS.

YTim icHye HtoaHc: Big disionoriyHoro Tpeba BiApi3HATX NaTooriYHe cn’a-
HiHHA, AKEe € TMMYaCOBMM PO3/13a40M MCUXIYHOT AiaNbHOCTI. Takui po3nag,
MOXe BUHWKHYTW NiJ BNJIMBOM MPUAOMY HaBiTb HEBEMKOI 403M aNKOro-
mo. EninentoigHa dopma natonoriyHoro cn’aHiHHA XapaKTepPU3YETLCA Cy-
TIHKOBMM PO3/1aZ0M MCUXIKM 3 Pi3KO BUPAKEHUM ahEKTOM CTpaxy, TPUBO-

K yemy npusen cyxoi 3akoH 1985-1989 rogos // http://www.libo.ru/libo8194.html
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M i CynpoOBOAXKYETLCA HEMOTMBOBAHOIO arpecielo WoA0 OTouyoumX. Moro
napaHoigHa Gopma XapaKTepmU3yeTbCA PANTOBUM BMHUKHEHHAM rantoum-
HaTOPHO-NapPaHOIAHMX NPOABIB, LLO 3yMOB/OOTL CNOTBOPEHE CMPUMHAT-
TA HAaBKOIMLIHBLOIO CBITY | TAKOX BiANOBIAHI arpecuBHi Aii, cCnpAMOBaHi Ha
3HEeLKOAKEHHA YABHMX BOPOriB Ta NepeLuKosa,.

Ha rpyHTi CcMCTEMATMYHOIO 3/710BXMBAHHA a/JIKOTOEM MOXYTb PO3BU-
HYTMCA Taki XBOPObAMBI po3naan NCUXIKKM, 9K aNKOronbHWIA aenipint (6ina
rapayka), aNKoroNbHUIM raNtloLUMHO3 TOWO. BUMHEHHA NPW TakMX po3nazax
CYCniNbHO Hebe3neyHoro AisHHA BUK/AOYAE KPMMiHAAbHY BiAMNOBiAaNb-
HIiCTb Y 3B’13Ky 3 HanABHICTIO 060X KpKTepiiB HeoCyAHOCTI.

2.2.2.6. Y NCUXIYHO 340p0OBOI NOAMHM 34aTHICTb YCBIAOMIOBATK CBOI Aji
(6e3ajanbHIicTb) i KepyBaTU HUMW BUHWUKAE ANLLE NPWU AOCATHEHHI NEBHOTO
BiKY. 3BMYalMHO, WO Y HEMOB/A TaKOi 34aTHOCTI HEMAE. YMOBHO BBAXKAETbCA,
LLO L€ 30aTHOCTI B NOAMHN HEMAE aX A0 AOCATHEHHA Heto 14-piYHOro BiKYy.
Lle —yeproBsa BumyLLIEeHa topuaMdHa diKLis. Came Tomy KK BCTaHOB/IOE KOH-
KPEeTHWIA 8iK, 3 AKO20 ocoba moxce bymu npumsazHyma 00 KpumMiHanbHoi
gionoeidanbHocmi. KpuMiHanbHin BianosBiganbHOCTI nignaratoTs ocobw,
AKUM [0 BUMHEHHA K.MP. BUNOBHMAOCSA 16 pokiB, a ocobu Bikom Bia 14 a0
16 poKiB MOXKYTb BYTU CyB’eKTOM K.Mp. AnLLE Y pasi BYUUHEHHA HUMM NPABO-
nopylieHb, nepenideHnx y 4. 2 ct. 22 KK (1aeTbca, 30Kkpema, npo yMncHe
BOMBCTBO, YMUCHE TAXKE TiIeCHE YWKOAMKEHHA, BaHAUTI3M, 3rBANTYBaHHS,
LesaKi BUOW KPafiKoK, rpabix, posbili, BUmaraHHsa, xyniraHctso). [itn Ao
14 pokis B3arani He NigNAratoTb KPUMIHANbHIM BiANOBIAANbHOCTI.

Tak 6yno He 3a8x#0u. BionosioHo 0o nocmaHosu LleHmpasbHO20 BUKOHABY020
Komimemy i Padu HapodHux Komicapie Coto3y PCP 8id 7 keimHa 1935 p. «3 memoro
AKHaldweuowoi nikeidauil 3104UHHOCMI ceped HENOBHOIMHIX» 6y/10 NOCMAHO8-
71eHO npumAzysamu 00 KpUMIHAAbHOI 8i0N08i0asbHOCMI «i3 30CMOCY8AHHAM B8CiX
30X00i8 KPUMIHAMbHO20 NOKAPAHHA» HENOBHOMIMHIX, NOYUHAKYU 3 12-piyHo20
8iKy, CniliIMaHUX HO KPAOiKKaX, 3aNn00iAHHI HACUALCMBA, MIiNeCHUX YUIKOOX(EeHb,
ebuscmei Yyu 3amaxy Ha 8buscmeo. [Jo moeo yacy, 8ionogioHo do cm. 18 KK Ykpa-
iHcbkoi PCP 1922 p. i cm. 11 KK YkpaiHcbkoi PCP 1927 p., nOKapaHHA 00 Mas0aim-
Hix 0o 14 pokie 83a2as1i He 3acMoco8y8as10Ck, a 00 HENOBHOMIMHIX 8iKoM 8i0 14 0o
16 pokis, AK NpPasuUs0, 3aMiCMb NOKAPAHHA 30CMOCO8YBA/UCL 30X00U MedUKO-ne-
0a202i4H020 ansusy.

Y BUNaaKax, Koau aitn Bikom Bia, 14 no 16 pokiB pa3om 3 ocobamu, sKi
[ocAarm 16-piyHOro BiKy, BYMHIOBANM LIAHHA, HE BU3HAYEHI Y HaBeAeHOMY
B Y. 2 cT. 22 KK nepeniky (Hanpuknaa, 6panm akTUBHY y4acTb Y MaCcOBUX
3aBOpYLUEHHAX ab0 Hapy3i HaJ4 MOrMI00), BOHM MOXKYTb BYTU NPUTATHEHI
[0 KPMMIHaNbHOT BiANOBIAAABHOCTI 32 Ti Aji, AKI, AK BBaXKa€ 3aKOHO4aBeELLb,
BOHMW YCBIAOMIOBANN i AKMMM MOIIU KEpyBaTKU (CKaKiMo, He 3a HacU/b-
CTBO HafA 0coboto Mig, 4ac MacoBMX 3aBOPYLEHb, @ 33 YMUCHE TAXKKE UK
cepenHbOl TAXKKOCTI TiIeCHe YIWKOAXKEHHA, He 3@ HE3aKOHHEe 3aBO/IOAIHHA
npeameTamu, Lo 3HAXOAATLCA B MOTWAI, @ 33 3BUYANHY KPAZIKKY).
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[o ocobu, aka vy Biuj Bia 14 no 18 poKiB BYUMHMAA 3104MH HEBENMKOI ab0o
cepeaHboi TAXKKOCTI, @ TaKOX 0 0cobu, sika y nepioa Bia 11 pokis A0 A0-
CATHEHHA BiKY, 3 AKOr0 MOXe HaCTaBaTW KPWMMIiHa/IbHa BiANOBIAANbHICTb
(14 abo 16 pokis), BUMHMAE CYCMiNbHO Hebe3neyHe AiAHHSA, WO nignaaac
nif, 03HakK AiaHHA, nepeanbadyeHoro OcobmBoto YacTMHO KK, MOXYTb 3a-
CTOCOBYBATUCA MPUMYCOBI 3aX0/1M BUXOBHOIO XapakTepy (cT.cT. 97, 105 KK,
CcT. 498 KIK).

3 nunHa 2009 p. BosHeceHcbKull micokpalioHHUl cyd MukonaisceKoi obaacmi,
3aKpuBWU cnpasy cmocosHo X., y4eHuui 7 Knacy Bo3HeceHCbKoi 3a2as1b6H00c8im-
HbOI WKosu, AKa y siui 8id 11 0o 14 pokKie s4uHuUAa OiaHHA, nepedbaveHe cm. 297
KK, 3acmocysas 00 Hei npumycosi 3aX00u 8UX08HO20 Xapakmepy y 8u2aa0i 3acme-
pexceHHs 3 0bMexeHHAM 0038i15 Ma 8CMAHOB/EHHAM 0cobausux 8umoa 00 nNo-
8e0iHKU Man0aimHbOI y 8udi 3a60poHU nepebysaHHS i No3a OOMIBKOK 3a Micuem
npoxusaHHA 8 nepiod 3 20 200. 00 x8. 0o 06 200. 00 x8. ma 3a60pOHU 8UIHOHAMU
8 iHWY micyesicmb, mobmo 3a admiHicmpamusHi mexci micma BozHeceHcoka Mu-
KonaigcbKkoi 0bs1acmi 6e3 3200u opaaHy, akuli byde 30ilicHroeamu 3a Heto HazsAo,
Ha cmpok 24 micaui”.

YBarkHEe NOpPiBHAHHA MiXX coboto monoxKeHb Y. 2 cT. 97 KK i cT. 498 KMK
MOKa3ye, WO BOHM € CyNnepeyYiMBMMI: AKLLO Y APYrOMY 3 HUX MAeTbCs Mpo
MOM/IMBICTb 3aCTOCYBAHHA 3a3HaYeHMX 3aX0fiB A0 0cobu, AKa BUMHMANG
CycninbHo Hebe3neyHe AiaHHSA, WO Nignaaace nig 03Haku AiaHHS, nepenba-
yeHoro KK, nicna gocarHeHHa 11-pidyHOro BiKy i 40 AOCATHEHHA BiKY, 3 AKO-
rO MOXe HaCTaBaTW KpMMiHa/bHa BIAMNOBIAANbHICTb, TO Neplwe A03BONAE
3aCToCyBaTW Ui 3ax0auM A0 byab-AKOi 0cobM, AKa BUMHMMG BKA3aHe AigHHA
«00 AOCATHEHHA BiKY, 3 AKOrO MO HaCTaBaTW KPMMiHaAbHa BiANOBIAaNb-
HicTb». To6To — i A0 10-piyHOi, | A0 5-piYHOI, | A0 2-piYHOT ANTUHM.

YKpalHCbKMIM 3aKOHOAaBEeLb HEe € MOCNIA0BHUM i NPU BU3HAYEHHI BiKY, 3
AKOr0 MOXe HacTaBaTh KpMMIiHaAbHa BiANOBIAA/bHICTb. [To-nepuue, 3a BYM-
HEHHS KpafixKKu, rpabexy, po3boto Ta BUMaraHHs, nepeadadyeHmx iHWmMmm,
KpiM BKaszaHMx y 4. 2 cT. 22 KK, ctatrammu OcobamBoi 4acTMHM (30Kpema,
cr.cT. 312, 313, 357), BignosiganbHicTb HacTae 3 16 pokis. MNo-apyre, cyb’ek-
TOM HaBiTb OJHOrO | TOFO CAMOrO K.Mp. Y Pi3HMX Moro dopmax € pisHi 3a Bikom
ocobu. Tak, cyb’ekTom K.np., nepeabadveHoro cT. 262 i c1. 308 y dopmi rpabe-
)Y | BUMaraHHs, a Tak CaMo KpaaixKKK, nepenbdadeHoi v. 2 Lmx cTaTem, € oco-
6a, AKka gocara 14 pokis, a y Gopmi KpadixkKKM, nepeadbadeHoi y. 1 cT.cT. 262
i 308 — 16 pokiB. KprMiHaibHY BiANOBIAaIbHICTb 32 BMMaraHHs, nepenbade-
He cT.cT. 189, 262 i 308, ocoba Hece 3 14 poKiB, a 3a BUMaraHHs, nepeabave-
He cT. 312 i cT. 313 — 3 16 pokiB. [To-TpeTe, cepes 3M104NHIB, NepeniyeHmx y
Y. 2 cT. 22 KK, € SIK TAXKKi Ta 0COBAMBO TAXKKI, TaK | 3/104MH HEBEIMKOT TAXKKOCTI
(4. 1 cT. 296), 33 akuit BignosiaHo Ao 4. 1 cT. 97 KK KpumiHanbHa BianoB.i-
OaNbHICTb HEMOBHOITHBLOTO, AK MPAaBMIO, HE MOBMHHA HAaCTaBaTyH.

€EOQMHNIA OepsKaBHUIN peecTp cygosux piweHb. Cnpasa Ne 4059422 // http://reyestr.court.gov.ua/
Review/4059422
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2.2.2.7. 3BM4YaltHO, BiK, 3 AKOro ocoba moke byT NpUTATHYyTa 40 KPUMI-
Ha/IbHOT BiANOBIAANBHOCTI, HE OAHAKOBMI B Pi3HMX AepKaBaX. 3@ 3aKOHO-
nasctBom Monblui, PiHAAHAI, LLBeuii nokapaHHA Moxe ByTK Npu3HadeHe
TinbKM 0cobi, Aka gocarna Biky 15 pokis, PpaHuii, EcToHii — 13, fonnaHaii —
12, I13painto — 9, a B €rvnTi, IpnaHAaii KpMMiHaAbHa BiANOBIAANbHICTE MOXKe
HacTaTh i 3 7. Lle nuTaHHA Ma€e NPaKTUYHUIA XapaKTep, OCKINbKM He pa3 by-
Ba/IM BMNAAKM, KOAM CEMUPIYHI AiTU BUMHAAM BOMBCTBO KilbKOX OCib, 30-
Kpema 3 Xy/iraHCbKMX MOTUBIB. 3anuMLaTh Taki Aii 6e3 byab-akoi NpaBoBoi
peakLii 6yn0 6 HenpasWIbHO.

Halnbinbw obrpyHTOBaHMM BUAAETLCA MiAXia, 3aCTOCOBAHMIA B AEAKMX
nepkaBax (3okpema Pocii, Binopyci), 3a AKMM 34aTHICTb AMTUHM YCBI-
[OMNOBATK CBOI Aji (6e34ianbHICTb) | KepyBaTW HUMW BCTAHOB/IOETHCA B
KOXHOMY KOHKPEeTHOMY BMMaZKy 33 AOMNOMOrOK CyA0BO-MCUXIaTPUYHOI
eKcnepTusn. YTim, i B LbOMy BUMNAAKY MiHIMANbHWUIN BiK KpUMIHANbHOI Bi-
NnoBiAabHOCTI NOBMHEH OyTW BU3HAYEHWUI 3aKOHOM Ha OCHOBI HayKOBMX
AaHnx. OCTaHHI CMPOMOXKHI 3 MAaTEMATMYHOK TOYHICTIO BM3HAYUTU HaW-
MEHLUMI BiK, 3 AOCATHEHHAM AKOro AWTWMHA MOBWHHA YCBIZLOMIOBATH ic-
HyBaHHA NeBHMX Taby, Hacamnepes T1X, WO CTOCYHOTbCA XKUTTA | 340p0B’SA
IHWWX NOOen, | KepyBaTK CBOEKD MOBEAIHKO, OO Li Taby He NopyLIUTH.
Y n. 4.1 MiHimanbHUX cTaHA4apTHUX npasua OOH cTOCOBHO BignpasBaeHHA
npaBocyaa WoAo HEMOBHOMITHIX («MeKiHCcbKi npaBmaa», 1985 p.) 3a3Ha-
YaAETbCA, WO HUKHA MEXa BiKY KPUMiIHAbHOI BiANOBIAANbHOCTI HE MOBUH-
Ha BCTQHOB/KOBATUCh Ha HAATO HW3bKOMY BIKOBOMY PiBHI, BPaxoBYto4M ac-
NeKTM eMOLiMHOI, IyXOBHOI Ta iHTENEKTyaNbHOI 3piNocCTi.

2.2.2.8. BCTaHOB/NEHHA 3ara/ibHOroO BiKY KPMMiHa/bHOI BiAMNOBIAA1bHOCTI

3 16 poKiB He 03Hayag, WO CaMe 3 LbOro BiKy HAaCTae KPMMiHaAbHa Bigno-

BiAaNbHICTb 33 Oyab-aKke K.nNp. Cy6’eKTaMmn OKPEMUX 3 HUX, AK BUMIMBAE 3
KOHKPETHMX nonoxkeHb KK, MoxyTb ByTM 0cobu Binbll CTapLioro BiKy.

Hanpuknad, 0o KpumiHanbHOI 8i0n08idasnbHOCMI 30 8MASHEHHA HENOBHOMIMHIX

Y 8YUHEHHA K.np., NUAUMBO, 3aHAMMA xebpaumeom, a3apmHUMU i2pamu, 3a-

CMOCYBAHHA 00NiHaY, BHUBAHHA 00YPMAHIOKYUX pevyosuH mowo (cm. 304, 4. 2

cm. 317, cm.cm. 323, 324 KK) moxtymb 6ymu npumszHymi auwe No8HOAIMHI 0co-

bu. Cy6’ekmom 6a2ameox 8ilICbKOBUX 3/104UHIB NPAKMUYHO He Moxce bymu ocoba,

AKa He docaena 18-piyHo20 BiKy.

2.2.3. CneuianbHui cyb’eKT KPUMiHANBHOTO NPABONOPYLUEHHA

2.2.3.1.Y pani BMnaakis 3aKoH nepenbayae BiAnoBiAaAbHICTb OCib, Hafj-
NEHWMX, KPiM 3arafibHUX 03HaK Cy6’eKTa, A0AATKOBUMM O3HaKamMM. OCTaHHi
XapaKTepusytoTb BiAMNOBIAHY 0cOby K cneyianbHo20 cyb6’ekma — TiNbKU
BiH MOKe BUMHUTK Te abo iHWwe K.np.

3a3HayeHi 40AaTKOBI 03HAKM KOHKPETHOrO CKAady K.np. i3 cneuiaibHMm
Ccy6’eKTOM MOXKYTb OYTM MPAMO Ha3BaHi UM BM3HAYEHi B AMCNO3MLIT Bia-
nosiaHoi Hopmu KK (30Kkpema, y cT. 117 Ha3BaHa maTu-nopoainna), abo B

142



cneujianbHilt Hopmi (30Kkpema, B nyHKTax 1i2 npumiTKn A0 cT. 364 BM3HaYe-
HO NMOHATTS CNYKO0BOI 0COBM), aDO BM3HAYEHI LLNAXOM TYMaYeHHs Biano-
BigHOT HopMmK KK (HanpuKknag, TiNbKK LWASXOM TyMadeHHs Hopmu CT. 335
KK MOHa BCTaHOBUTMU, LLLO CyH’'EKTOM YXMAEHHSA BiJ, MPM30BY Ha CTPOKOBY
BiCbKOBY CNY*KOY € rpoMaZiaHNH YKpaiHK, AKWI Nianarae Y4eproBomy npm-
30BY Ha TaKy Cay»Kby i AKOMy He HaJaHO BiACTPOYKY). YacTo cnewjianbHuin
Cyb’eKT € 03HaKOO KBaNihiKkOBAaHOTO Y 0cOBAMBO KBaNiPiKOBAHOIo CKnaay
K.Mp. (30Kpema, AK 3a3HayeHo y 4. 2 cT. 155, — «Ti cami Aii, BUMHEHi H6aTb-
KOM, MaTip’to, BITYNMOM...»).

AKLLO 3'AcyeTbCA, WO ocoba He BOMOAIE UMMM A0AATKOBMMM O3HAKamM,
TO BYMHEHE Heto AisHHA abo He € K.np. B3arani (CKaximo, 3a yXMaeHHs Bif,
NPW30BY Ha CTPOKOBY BIlCbKOBY CAy»KDY He Hece BiANOBIAANbHICTL 0COba,
AKa gocarna 25-piyHoro BiKy), abo € iHWKMM K.Nnp. — i3 3ara/ibHUM cyb’ekTom
(HanpuKknaa, He yMUCHMM BOMBCTBOM MaTip’t0 CBOEI HOBOHAPOAXKEHOT ANTU-
HW —cT. 117, @ yMUCHMM BOMBCTBOM MaNONiTHLO! AUTUHKM — M. 2 4. 2 cT. 115).

3a CBOIM 3MICTOM YCi 03HaKM CreLjianbHOro cyb’ekTa MOKHa NOAINNTM Ha
YOTMPU BENMKUX TPYNHK, 338 4ONOMOrOH YOro BU3HAYUTW BUAM TaKMx cyb’eK-
TiB. Lle O3HaKM, LLO XapaKTepm3yHoThb:

1) disnyHi BnactmsocTi cyb’ekTa (BiK, CTaH 340p0B’s TOLLO). 3a1€KHO Bif,
LUbOro BUAINAOTLCA TaKi BUAM crneLianbHOro cyb’ekta, AK: MOBHOJITHA OCO-
6a, ocoba, AKka gocsarna 16-piyHoro BiKy i cTaTeBoi 3pinoCTi, ocoba, xBopa
Ha BEHEPUYHY XBOPODOY;

2) Moro npaBOBWMIA i coLianbHMIA CTATyC (FrpOMaZAHCTBO, Npodecis, BUA,
[ifNIbHOCTI, XapaKTep BMKOHYBAHOT pOHOTH, y4acTb Y KPUMiIHANbHOMY NMpPo-
BaAMKEHHI, HAafBHICTb CYAMMOCTI TOLLO). 3a L€ 03HAKOK MOXKHA BUAIANTY:
rpoMagaHuHa Ykpaiim abo iHO3emusA, Meau4yHoro 4Ym dbapmaueBTUYHOro
npaLiBHKMKa, BiNCbKOBOCNYKOOBLA Y 0CODY, AKa NiANATAE NPU30OBY 3@ MO-
6inisauieto, cnyxb60By 0coby, disnyHy ocoby-niagnpUeMLA, CBiAKa, CNiAYOr0
Ta cyanto, ocoby, AKa paHiwe Hyna 3acyaKeHa 3a NEBHUIN 3/104MH, TOLWO);

3) B3aEMOBIAHOCUHM cyb’eKTa 3 MOTEPMiIMM Ta iHWNMMM 0cOBamM — POAMH-
Hi (BaTbKO, MaTu, OMiKYyH TOLLO), cAy»Kb0oBi (Nianernnin, HayanbHKK) abo iHLWi
(HanpuKknaa, ocoba, BiA AKOT NOTEPNINNIA 3aN1EXKUTb MaTepiaibHO, TOLLO);

4) poNb Y 3N104YMHHIM AiANbHOCTI (OpraHi3aTop, CniBBUMKOHaBeLb, NOCob-
HWK, NiAOYyptoBaY, aKTUBHMIA YHACHWK TOLLO).

2.2.3.2. Hanbinbw nowwupeHoto y KK YKkpaiHu 03HaKow chelianbHoro
cyb’ekTa (BoHa 3ycTpiyaeTbes noHag 50 pasiB) € o3Haka «caymcboea oco-
6a». 3 ornaay Ha Ue y YacTuMHax 3 i 4 cT. 18 3aKoHoAaBelb creljasbHO
NOMICTMB BM3HAYEHHA CAy»KO0BMX OcCib, AKe cTOCYeTbCA ycix cTaTen KK,
Kpim cT.cT. 364, 365, 368, 368-2, 369 (A1 LUMX CTAaTEN BUIHAYEHHS CNYXK-
60BMx 0Cib NnybaiyHOi chepyn NoaaHo y NyHKTax 1 i 2 NpUMITKM A0 CT. 364).
Li nBa BM3Ha4YeHHA A0CNiBHO 306iratoTbCs, 3@ BUHATKOM TOro, WO Y 4. 3
cT. 18 naeTtbea npo Oyab-AKi NiANPMEMCTBA, YCTAHOBM YK OpraHisauji, a y
n. 1 NpuMITKM 00 CT. 364 — NpOo AepPKaBHI YM KOMYHaNbHI NIANPUEMCTBA,
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yCTaHOBMW, opraHisauji. Lle o3Hayae, wo cyb’ekTom 3104mMHiB, Nnepeabdaye-
HWMX CT.CT. 364, 365, 368, 368-2, 369, He MOXKyTb OYTK CNy*KOOBI 0CcObM, AKi
NPaLoTb B OPUANYHMX 0CODax NpMBATHOIO Npasa.

B okpemmx BMNagkax 3a MeBHMMM O3HAKaMM i3 KaTeropii cneuianbHoOro
cyb’eKkTa BUAINAIOTL, Tak 61U MOBUTK, e BinbLl cnelianbHoro. CKaximo, y 4. 1
cT. 134 i3 KaTeropii Meau4HMUX NPaLiBHUKIB BUAINAOTLCA TaKi, AKI HE MatoTb
cneuianbHOI MeaMYHOI OCBITU, HeOBXiAHOI ANA NpoBeaeHHs abopTis, y M. 2
NPUMITKIM 0 CT. 368 i3 KaTeropii nybaivHMX cnyR0b08BMx 0Ccib — cnyR0O0Bi 0co-
6u, AKi 3alMMatoTb BigNoOBiAaAbHE 1 0COBAMBO BiANOBIAabHE CTaHOBMLLE.

Y cT1. 401 KK HaBeaeHO 03HaKM CyH’eKTa BIMCbKOBMX 3/104MHIB.

AK NpaBWo, iHWI BUAK cneuianbHMX cyb’ekTiB B KK He BU3HavatoTbes. Tomy,
KOro came CniZ, po3ymiTh nia npeacTaBHUKOM BAaaM, HAM3bKMM poanyem,
niaNer MM TOLWO, MOXKHA BCTAHOBMTM ILLE LUNAXOM TAYMAYeHHA. IHoA | Tay-
MaYyeHHA ZoNOMOrTM He B cunax. Hanpuknag, i3 c1. 150-1 KK HemoxknmBo
3’AcyBaTH, KOro Came 3aKOHOAABEeLb MaB Ha yBasi Nif, « CTOPOHHIMK 0coba-
MW» — OCiD, CTOPOHHIX 418 AUTUHW YK A5 B6ATbKIB, @ TAKOXK ANA KOro AUTUHA
€ «YYXKOH» — ANA BCiX, KPiM BATbKiB Ta 0Cib, AKi iX 3aMiHIOIOTb, YN TAKOXK KPiM
il 6AM3bKMX POAMYIB. YCe Lie cynepedunTb NPUHLMMY OPUANYHOI BU3HAYEHO-
CTi, OCKiZIbKM YaCTO He Aa€ MOXK/IMBOCTI BiAnoBiaHMM ocobam 3a3aanerib
Y3roAmMTIN CBOKO NOBE/HKY i3 BCTAHOBAEHMMM 3aKOHOM 3a60pOHaMMK.

Y KK 6aeambox iHWux 0epxas cneuianbHi «mepmiHono2iYHi» po3dinu, enasu
Yu cmammi po3kpusarome noHAMms «HalimaHeusb» (KK Pocii), «2pomadaHuH»,
«npedcmasHUKU 8a1a0u», «nNpPedcmasHUKU 2pomMadcbKkocmi», «Ha4yanbHuk» (KK
binopyci), «8oiH», «npusosHuk» (KK J/lumeu), «meduyHul npauisHuk» (KK IcnaHii),
«cy00s», «nidnpuemeyb», «KanimaH cyoHa», «ekinaxc» (KK lonnaHdii) mowo.

OTXe, B iHWNX AeprKaBaXx iICHYE PO3YMiIHHA TOro, Lo NeBHa ocoba € cnedi-
aNlbHUM CYDO’EKTOM He TiNIbKM K.NpP., @ 1 cnewjaibHUM CyD’eEKTOM KPpUMiHa b-
HOrO MOKapaHHA YW IHWKMX NPUMYCOBMX 3aX0AiB KPUMIHA/IbHO-NPABOBOIO
BMNAMBY: AKLLO BOHA BYMHMAA K.MP. 3 BUKOPUCTAHHAM CBOro 0cobanMBOro
NpPaBOBOro CTaTyCy, TO MOKAapaHHA A/1A Hel, a TAKOX iHLWI KpMMiHaAbHO-Npa-
BOBI 3ax04M MatoTb Lie BpaxoByBaTh. Came Tomy nepeabadeHi, Hanpukaaa,:
BMC/NIAHHA 33 MeXi AepXKaBW ANA IHO3eMLIB, AKI BUMHWINU AIAHHA NPOTU
iHTEpeciB AeprKaBK, AKa X NPUXMCTUNA; 3aDOPOHA 3aMMATUCA BUXOBHO
LiANbHICTIO ANA 0CiB, AKi BYMHMAM K.NP. CTOCOBHO AiTel; 40AaTKOBI 3aC06M
KOHTPO/ItO 33 peluamBicTaMmn; 0cob1MBI BUAM NOKapaHHA Ta iHWKWX 3aX0AiB
CTOCOBHO HEMOBHOITHIX, BiMCbKOBOC/YKOOBLLIB TOLLO.

2.2.4. OnocepeaKkoBaHe BUKOHAHHA
KPUMIHa/IbHOTO NPaBONOpPYLUEHHA

2.2.4.1. OnocepeaKoBaHe BUKOHaHHA (abo «nocepenHE» BUKOHAHHS) —
Le BMKOHAHHA $i3nYHOI ocyaHO 0C0H0t0, fiKa A0CATA BiKY KpMMiHab-
HOT BiANOBIAAbHOCTI, 06’EKTUBHOT CTOPOHM K.MP. 3yCUNNAMM:

—0cobu, AKa He AocArna BiKy KpUMiHa/IbHOT BiANOBIAAIbHOCTI;
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— HeocyaHoi ocobu. TMpu LbOMY BYMHEHHA 3/104MHY 3 BUKOPUCTAHHAM
MafloNiTHLOro abo 0cobw, Lo CTPaXKAAE Ha NCUXiYHE 3aXBOPIOBAHHA YN He-
[OYMCTBO, € 06CTaBUHOO, AKa 0OTAXKYE NoKapaHHaA (M. 9 4. 1 cT. 67 KK);

— 0cobu, Woa0 AKOT 3acTOCOBaHO be3nocepenHin HenepebopHUit disny-
HWI NPUMYC, BHACNIA0K AKOro ocoba He Mora KepyBaTh CBOIMMW BYMHKAMM;

— 0cobu, Woao AKOi 3acTocoBaHO He3nocepeHin NCUXIYHWIA NpUMycC,
BHACNiA0K Yoro ua ocoba nepebysana y CTaHi KpalMHbOT HEOOXiAHOCTI;

— HEeBWHYBATOro areHTa» —ocobu, Aka byay4ym BBeAEHO B OMaHY 040
[AiINCHOTO XapaKTepy AisHHA, 6e3nocepeaHbo BUKOHYE Aii, WO CTAHOBAATL
MOro 06’eKTUBHY CTOPOHY;

— HeobepexHo aitoyoi ocobu abo

— Yyepes TBapUHY (Hanpuknag, cobaky, 3mito) YmM PociMHY (30Kpema oT-
pY#HY).

BignosiaHi ocoba, TBapMHa YM POCMHA € 3HAPAAAAMM BUNHEHHA K.MP.
loro BUKOHaBLLEM 3riLHO 3 MPaBMUIOM «POAOBKEHOT PYKM 3104MHLAY € Ta
0coba, Lo 3any4mna ix 40 BUMHEHHA K.np . Tpeba MaTu Ha yBasi, Wo iHCTU-
TYT ONocepeIKkOBaHOIO BUKOHAHHA MPAMO CTOCYETLCS He anlle cyb’ekTa, a
M cnedjanbHUX Gopm K.np. (AMB. Niapo3ain 2.6 nocibHMKa).

Jlimepamypa

e JleHb B.B. OcyaHicTb y KpMMiHabHOMY Npasi i 3aKOHOAABCTBI: MOHO-
rpadis — [IHinponeTpoBcbK: JHiNpon. aep. yH-T BHyTP. cnpas; flipa /1TA,
2008.-180c.

e TepeHTbeB B.W. YronosHaa OTBETCTBEHHOCTb CMeLManbHOro cybbekTa
NpecTynieHna no yronoBHomy npasy YkpanHbl: MoHorpadus. — Hukona-
eB: [ln3aliH U noaurpadmsa, 2004. — 190 c.

e buptokos [1.H. Bonpockl yrosioBHOM OTBETCTBEHHOCTM HOPUANYECKMX
nu, B benbrnm / YronosHoe npaso v KpumuHonorna: CoBpemeHHoe CoCTo-
AHWE N NepcnekTUBbl pa3utma: CO. Hayd. TpyaoB. — Bbin. 3. — BopoHexk:
MN3a-80 BopoHex. roc. yH-Ta, 2007. — 288 c.

3anumaHHsa i 3a80aHHA
1. Ha3BiTb aprymeHT 3a i NPOTN KPMMIHANbHOI BiAMOBIAANLHOCTI HOpPK-
ANYHUX 0Ci6. Y1 AouiNbHO BCTAHOBUTM TaKy BiZAMOBiAa/bHICTL B YKpaiHi,
30Kpema 3a JedAKi rocnofapcbKi M eKoTorivHi K.np.?
2. HasBiTb KpuTepii HeOCYAHOCTI. YM BOHM 3a CBOIM 3MICTOM BiApi3HA-
tOTbCA BiA KPUTEPIiB OCYAHOCTI?
3. Y1 e cyb’ekTOM KaTyBaHHA ocoba Bikom 15 pokis? KeanidikyiiTte aji Takoi
0Ccobu, AKa LLIAXOM TPMBANOTO MyYeHHS IHLIOT ANTUHM 3 METOI OTPUMATU Bif,
Hel neBHi BiAOMOCTI 3anosjsna in cepeiHbOi TAXKOCTI TiNeCHe YLWKOAKEHHS.

Moy B.K. KpumiHanbHe npaBo YKpaiHW: 3arasibHa YacTMHa: HaBy. nocibH. Ana cTyaeHTiB topua,. dak.
BMLL. HaBY. 3akn. — K.: IH KOpe, 2006. — C. 229, 271.
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4. 3Hanaitb B OcobnmBit YacTuHi KK YKpaitm no 3 ctatTi (4acTuHM cTaTTi),
B AKMX HaBOAATbCA: di3VyYHI BNacTMBOCTI cyb’eKkTa; MOro NpaBoBMiA i colli-
a/NbHWI CTaTyC; B3aEMOBIAHOCKMHM CyH’EKTA 3 NOTEPMINNM.

PexkomeHOyeEMoO npoyumamu

e |BaH ®paHKo «[na AOMaWHbOro orHMwa», «Ha AHi», «OcHOBM cyc-
NiNbHOCTI», «llepexpecHi cTexkn», «bopuncnas cMieTbca», «B TropemHim
wnutani», «Metpii i JoBOyLLYKMY.

e Eminb 3ona «JltoanHa-3Bip».

o CigHi WengoH «MnunHu 6oris».

e TpymeH KanoTe «XonoaHOKpPOBHe BOMBCTBOY.

e Teopop [pansep «KAMepuKaHCbKa Tpareisy.

Padumo nodusumuce
e /lloanHa, sika cyaunack 3 borom (AscTpanis, 2001, M. Axkodod).
e [oauHa cBuHi (OpaHuin, Bennka bputanin, 1993, pexucep Nlecni Meraxi).
e Hacunbcerso / Compulsion (CLUA, 1959, pexkucep Pivapag ®naiwep).
e 3n04ji B 3aKOHi: XMUTTA BAanock (HimeyumHa, 13paink Ta iH., 2010, pe-
®ucep OnekcaHap leHTenes).
e [naea 27 (KaHaga, CLUA, 2007, pexkumcep . M. Ledep).

2.3. O0’€KT KpHMiHAABHOIO NMPABONOPYIIEHHA

2.3.1. MNoHATTA 06’€KTa KPMMiIHANBHOFO NPABONOPYLUEHHS.
Uoro Buamn

2.3.1.1. O6’eKkT (Big nat. objektum — Te, Ha WO CNPSIMOBAHE AiAHHA JtO-
[VHW Ta 1T Ni3HaHHA) K.Np. — Ue Te, W0 3HaX0AMTbCA Mia, OXOPOHOM KPUMI-
Ha/IbHOro 3aKOHY, Te, YOMy BOHO 3anogitoe wkoay. Came B 06’eKT (i Hiy
WO iHWe) AK CBOEPiAHY MilleHb BAyYae ocoba, BYMHAIOUYM (Hamaratoumch
BUMHMTM) K.MP., X0 Lie i 3a60pOHEHO Mif, 3arpo30to NoKapaHHs.

He3Barkatoum Ha BE/IMKY KiNbKICTb Npalb, NpMUcBaYeHnx o6’ekToBi K.np.,
NUTaHHA NPO Te, WO came HeobXiaHO Mig HUM PO3YMITU, € OAHWM i3 Han-
BiNbl ANCKYCIMHUX Y KPUMIHANbHO-NPaBOBIN AOKTPUHI. Po3pobaeHo yu-
Masio KoHLENLiM ob6’ekTa K.Np., y Mexax SKUX Lel 06’EKT No3HaYaeTbCa
MO-Pi3HOMY: AK XWUTTEBMI iHTEpec, OXOPOHIOBAHMI MPaBOM; COLjia/bHa
LiHHICTb; 3aKOHHWM iHTEpec; NpaBoBe Baaro; couianbHa be3neka; npasa Ta
cBobOAM NtOAMHM | TPOMAAAHMHA; Collia/ibHa 060/IOHKA; cMCTeEMA LLiIHHOC-
TeM, HanexHux cyb’ekTam nNpaBoBOro 06opoTy; NPaBOBIAHOCKMHN; NPaBO-
nopAAOK; CyCcniNbHi BIAHOCUMHW; NtOAMHA TOLLO.

Tak, 3HaHMI gopeBoAtoUiMHMIA BYeHWIn M.C. TaraHueB, BM3Havatoum
00O’EKT 3/104MNHY K HOPMY MpaBa B ii peanbHOMy ByTTi, BBaXKaB, WO 06’eK-
TOM KPaZiXKKM — BUKPAAEHHA Yy»KOro pyxoMoro MalHa BUCTyNnae npaBoBa
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HOPMa, AKa PEeryat0e MaHOBI BiAHOCKMHM MiXK NIOAbMM | 3aXMLLAE HEAOTOP-
KaHHICTb BNACHOCTI.

Pi3HOMaHITHI KOHLEenNUji 06’eKTa K.Np. 'PyHTOBHO NPOaHai30BaHiy BiTYM3-
HAHIM KpUMiHaNbHO-NPaBoBIK AiTepatypi’. CknagHicTb i GaratorpaHHicTb
PO3M1AAYBAHOIO MOHATTA BOYEBMAb YHEMOX/MBAOE CTBOPEHHA YHiBEP-
CaNbHOI KoHUEenNLji, NpuAaTHOI A58 TOYHOro BM3HAYeHHsA 00’'ekTa byab-aKo-
ro K.Np. — Bif, AepKaBHOI 3paam 40 3rBaNTyBaHHA i Bif NOLWKOAKEHHS 00’eK-
TiB *MT/IOBO-KOMYHA/IbHOIO rOCNOAAPCTBA A0 NIPaATCTBa. TOMY CAYLLUHOW €
nymka (i BucnosnoBann, 3okpema, M.M. AHapywko, /.M. bpuy, A.0. Kan-
MMKoB, B.O. HaBpoLbKMA), 3riAHO 3 AKOO paLjioHafibHe 3ePHO MOXKHa Bia-
LWYKATW Y KOXKHIM 3 ICHYIOUMX KOHLENL,M, | *)KOAHY 3 HUX HEe BapTO BM3HaBaTK
O0AHO3HAYHO HEMPUIMHATHOLO i, TUM BiNbLL, MOMUIKOBOHO.

BBarkaemo nepebinblueHo KOHGPOHTAL WoA0 BM3HAYeHHA 00’eKTa
K.Np., AKa CNOCTepiraeTbCA cepea NpeAcTaBHMKIB Pi3HMX NiAxXoA4iB, adxe
PO3MIAHYBLUN Pi3HI KOHLEMLLT, MOXXeMo NobayvnTH, WO BOHM MatOTb CMi/IbHI
pucu. MoKa3oBo, Hanpukaaza, wo y moHorpadii €.B. ®eceHka sK oaHOro
3 MOCNIAOBHUX NPUBIYHMKIB KOHLENLi «LiHHOCTI — 06’EKT K.Mp.» MOXHa
(nopap, i3 KPUTMKOM NOMOKEHHA MNPO CyCMiNbHI BiAHOCMHM SK 0B'EKT K.Np.)
BiALWYKaTW i CNOBa NPO Te, WO «BUCAOBAEHI KPUTUYHI 3ayBaXKeHHA Woa0
KOHUEenNLUii, AKa BM3HAE OB'EKTOM 3/104MHY TiIbKM CYyCMifibHI BiAHOCKH, He
03Ha4YakoThb, WO TaKi BiAHOCMHM 30BCIM HE MalTb 3HAYEHHA O1A Moje-
JIIOBAHHSA CKAady 3/7104MHY. HaBnaku, GyHKLiT cycninbHMX BiHOCUH Y BKa-
3aHOMY aCreKTi Ayxe BaXkaumBi» ™. A 0MH i3 KPUTUKIB KOHUENLi «06’eKT
K.Np. — cycninbHi BigHocMHM» A.B. HaymoB 3a3Hauae, Wwo B HaraTbox BU-
nagKax TymadeHHs 06’eKTa 3/104MHY AK NEBHUX CyCMiNbHUX BIAHOCKH Ljin-
KOM CrnpaBeaivBe, HamnpuKknag, BM3HAHHA OO'EKTOM 3/104MHY BiAHOCKH
BNACHOCTI Y BMMAZKax BUYMHEHHA KPAZiXKKKM, rpabexy Ta iHWWX 3/104MHIB
NPOTW BNACHOCTI; y LMX BMNAaAKaxX 06’EKTOM 3/104MHY, CNpaBAi, BUCTYMNAE He
6esnocepefHbO MalHO, a BIAHOCUHM, WO BUMIMBAIOTL 3 NpaBa BAacHocT™ .

LlikaBo, WO y HiMmeUpKin KpUMiHaNbHO-NPABOBI AOKTPUHI PO3PI3HAIOTb, 3
0AHOro HoKy, OXOPOHIOBaHE NpaBoBe 61aro Ta, 3 iHWOro, 06’eKT 3/I04MHHOTO
LisHHA. AKWO Nig neplwnm posymitoTb BigobpaxKeHy y CBiAOMOCTI JHOANHN

AHapywko MN.M. 3n104MHU NpoT BUBOPUMX NpaB rpomagaH Ta ix npasa 6paTtu yyacTb y pedepeHaymi:
KpPMMiHa/IbHO-NpPaBoBa XapakTepucTuka: MoHorpadia. — K.: KHT, 2007. — C. 58-111; KpumiHanbHe npaso:
3arasbHa yactuHa: NigpyuH. / 3a pea. A.C. BeHiypkoro, B.C. lycnascbkoro, 0.0. lyaoposa, b.I. Po3oBcbKo-
ro. — K.: lctnHa, 2011 — C. 280-289; /luxosa C.A. 3nounHu y chepi peanisauii rpoMasaHCbKMUX, NONITUHHUX
Ta couianbHMX Npas i cBoboA, NOAUHM | rpoMmaaaHuHa (po3ain V Ocobnmsoi YacTuHu KK Ykpaiiu): MoHo-
rpadin. — K.: BugasHuyo-nonirpadiuHmii ueHTp «KniBcbkuin yHiBepcutet», 2006. — C. 17-79; Mysuka A.A.,
Nauwyk €.B. MNpeamet 3104MHY: TeOPETUYHI OCHOBM Ni3HaHHA: MoHorpadia. — K.: NAJIMBOAA A.B., 2011. —
C. 9-63; Kaamukos [.0. KpumiHanbHa BigMoBigaIbHICTb 3a eKcnyaTauito aiteit: MoHorpadisa / Hayk. pea.
M.1. XaBpoHtoK. — JlyraHcbk: PBB JIAYBC im. E.O. [igopeHka, 2012. — C. 16-27.

" ®deceHKo €.B. 3104MHM NPOTY 340POB’A HACENIEHHA Ta CUCTEMM 3aXOAiB 3 10ro oxopoHu: MoHorpadis. —
K.: Atika, 2004. - C. 64.

" Haymos A.B. Poccuiickoe yronosHoe npaso: Kypc nexkuuii: B 3 1.— T. 1: O6wasn 4actb. — 5 u3a., nepepab.
u gon. — M.: Bontepc Knysep, 2011. — C. 322.
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LiiHHICTb, OXOPOHIOBaHI KpMMiHAIbHUM 3aKOHOM iHTEpecK, 06’eKTH, LD PO-
H619Tb MOXKAIMBOK Camopeani3aLito NaMHM, TOLLO, TO Nia APYrMm — Te, WO
NpPeaMeTHO NPOTUCTOITb NPeAMETY, Te, L0 € METOH MOro akKTUBHOCTI, He0b-
XiAHOT 414 34iMCHeHHA cknagy AiaHHa’. O4eBMaHO, WO HaBedeHe BU3HAYeH-
HA 00’eKTa, AKLLO BpaTn A0 yBarn ycTaneHi y Hallii topuaNYHIiA Aitepatypi
niaxoam, € cNiB3BYYHMM 3 NOHATTAM He 06’eKTa K.Np., a Moro npeamerta.

3a 4OMOMOTOI TPAAMLIMHOI KOHLENLi «06’EKT K.Np. — CyCNi/ibHi BiAHO-
CUMHM» MOHa YiTKO 3p03YMITK, Ha AKUIN eNeMEHT CyCnibHUX BIAHOCKH Bif-
HyBaETbCA NOCAraHHA. TAKMM YMHOM, LA KOHLEMNLIA A3a€ 3MOry BiACTEXUTU
MeXaHi3M 3anoAiaHHA WKoAW 06’EKTY K.Np. BBAXKAETbCA, O OXOPOHIOBAHI
KPUMiIHaNbHMM 3aKOHOM BIiZIHOCMHM, AKi 3HWULLYIOTbCA, NOPYLIYIOTHCA abo
3MIHIOIOTbCA Yy BMMNAAKY BYMHEHHSA K.MP., CKAAAAKTbCA 3 TPbOX B3aEMO-
NOB’A3aHMX eNeMEHTIB:

1) npeameT (maTepianbHuit abo ineanbHWI), TO6TO Te, 3 NPUBOAY YOO
ab0 y 3B’A3KY 3 UMM BMHUKAIOTb NEBHI CyCMi/IbHi BIiAHOCUHMK;

2) cyb’eKTH (Y4aCHMKM KOHKPETHUX BiAHOCKH);

3) 38’930K MiX cyb’ekTamu, aKkuI nepeabadvae HasBHICTb X B3aEMHUX
npaB Ta 060B’A3KIB (3MiCT 3B’A3KYy MiXK cy6’eKTamu cnig po3rnaaaTu AK B3a-
emofjto cyb’eKTiB 3 NPUBOAY KOHKPETHMX NPeaMETIB).

Y BMNaAKy BUNHEHHA K.MP. OXOPOHIOBAHI KPMMIiHA/IbHMM 3aKOHOM BiHO-
CMHW NOPYLWYIOTbCA Yepe3 BNAMB Ha TOM YK iHLWNI MOro efleMeHT — npea-
MeT, CyD’EKTIB UM CoLiaNIbHNIM 3B'A30K. 3anoAiaHHA WKoaM byab-aKomy ene-
MEHTY CYCNi/IbHUX BIAHOCWH TATHE 3aMNO4IAHHA WKOAM | CAMWM CYCMiIbHUM
BiAHOCMHAM AK LiNICHIN cucTemi.

TaK, y 8unaoKy 84YUHeHHA yMUucCHo20 ebuscmea npedMemom OXOPOHIOBAHUX
B8IOHOCUH sucmynae #umma A0OUHU AK Haleaxciusiwe 6/7020, AKe dapyembCH
KOXCHOMY (3 HOC Npupoooo Ma AKe 8U3HAEMLCA BYyOb-AKUM YUBini308aHUM CyC-
ninbcmeom HaliuWO COYianbHOK UiHHICMIO. EnemeHmMom 8i0HOCUH, AKUl nepu
30 8ce ycysaemsca 0coboto, AKA BYUHAE yMUCHe 86uscmeo, € cyb’ekm — M0OUHA
AK 6ios102iYHa icmoma, Yacmka cycniziecmaa i cy6’ekm npagosux 8i0HOCUH, AKUl
80/100i€ HEBIO'EMHUM NPUPOOHUM | KOHCMUMYyUYiliHO 2apaHMoB8AHUM NPABOM HA
Humms. Hagime Konu Gdembsca Npo Maky YiHHiCMe, AK A0OCbKe XUMMA, K.np.
ma o2o 0b6’ekm He empa4arome 8020 CyC/’)fﬂbHOZO Xapakmepy, OCKIfIbKU 3axucm
HeAdomopKaHHoCMI Uiei UiHHoCcmi € He auwe cyb6’ekmuUBHUM Npasom iHOusida, a U
0608’A3KoM cycninecmeaa 8 ocobi depxcasu. Cmammsa 27 KoHcmumyuii YkpaiHu
Nnpo2os1IoWye Hesid’ eMHe NPaso KOXHOI MHOOUHU HA HUMMA, 8KA3YHOYU, W0 HIXMOo
He moxe bymu ceasinieHO no3bassaeHul ¥umms, i Wo 3axucm #umms A0uHU
€ 0608’A3KOM Oepxcasu. KpumiHaneHUl 3aKOH 3aXUWAE AOOUHY [ K CYycninbHy, i
AK Heugy bionoeiyHy icmomy, 00HAK AKUW0 8U3HABAMU 06'EKMOM 3/104UHY OOUHY
AK bionoeiyHy icmomy, a He 0coby AK CYKynHicme nesHux 8i0HOCUH, ICHYOYUX Y
CyCﬂiﬂmeGf, mo CKnaoHo 6)/(36 noAcHUMuU anBOM/prcmb nosbassieHHA ¥umms
modyHu, Hanpuknaod, nio 4yac HeobxioHoi obopoHU abo KpaliHeoi HeobxioHocmi
(M.N. KopxcaHcokul).

anuHckuin A.9. CoBpeMeHHOe HEMELLKOe YroNoBHoe npaso. — M.: Benbu, MpocnekT, 2004. — C. 141-143.
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AKLLO BMXOAMTM 3 TOrO, WO CYCMiNbHI BIAHOCUHM — Lie BIAHOCUHU MiXK
MOAbMU AK YNEHAMW CYCMiNbCTBA Y Pi3HMX chepax iX KUTTEAIANBHOCTI, TO
HIYOTO «KPaMOJIbHOrO» — COLIaNICTUYHOTO YM MAPKCUCTCbKOIO — MU Y LLbO-
My He Bbayaemo. CTBepAyKyBaTH, O NOHATTA «Colja/ibHa LiHHICTbY, «3a-
KOHHMI (NPaBOOXOPOHIOBAHMI) iHTEpPEC», «NpaBoBe BAaro» Ym «coliasib-
Ha H6e3neKka» € MeHLW abCTPAaKTHUMM, HiK NOHATTA CYCNiNIbHUX BiIHOCKH,
TaKOX He A0BOAMTLCA. KOHUENUis «CycrinbHi BiAHOCUHM — OB'EKT K.np.»
Binblue BiANOBIAAE 3arabHONPUIMHATOMY PO3YMIHHIO K.MP. AK CYyCniabHO, a
He iHAMBIAyaNbHO HEDE3NEYHOro AiAHHA.

MMpueadyemsca 8UCA08OBAHHA 00HO20 3 (hyHOAMOpI8 KAacu4yHoOI WKoAU Kpu-
MIiHanb6HO20 npasa Yezape bekkapia npo me, Wo cnpas¥HIM MipUusiomM 3/104UHI8 €
WKo0a, CNPU4YUHEHQA HUMU CYCninbcmay.

ANbTepHaTMBHI KOoHUenUii 06’ekTa K.Np., NPUBIYHMKM AKUX CTBEPAKYIOTD,
WO MPOMOHOBAHI HUMM Ha POb 06’EKTA K.MP. ABULLA € Habarato KOHKpeT-
HILUMMM 3a CyCMiNbHI BiAHOCMHW, K PO3MMUBAIOTEY» CNELUPIKY K.MP. MOPIBHA-
HO 3 IHWMMWM MNPOTUMPABHUMM aKTaMM NHOACLKOI MOBEAIHKN, CMPAMOBAHN-
MM NMPOTM KOHKPETHMX 0CiD, a He NPOTK CYCMNiNbCTBA B LLi/IOMY.

Te, W0 3akoHoAaBelb Y CT. 1 KK BKa3ye Ha Taki HaMBWLLi LiHHOCTI, AK Npa-
Ba i cBOHOAM NOAMHM | TPOMAAAHMHA, Y }KOAHOMY Pa3i He CBiAYMTb NpPo Te,
LLLO BOHM OXOPOHATLCA KPMMIHANBbHMM MPaBOM N03a MEXKAMM CYCMINbHUX
BIAHOCWH, afiyKe BiZIOMO, WO LiHHICTb XUTTA Ta 3[0POB’'sA NOAMHM, Bac-
HOCTI TOLLO 3abe3nedyeTbCs /InLe iX iICHYBAaHHAM Y CYCMiAbCTBI; N03a MOro
MexKamun Byab-AKe peryioBaHHA Ta OXOPOHa BTPavaloTb CEHC .

BoHOYAC KOHCTPYKTUBHOIO BUAAETHCA NO3MLLS, 3riAHO 3 AKOK 0O'EKTOM
K.NP. € OXOPOHIOBAHI KPMMIHANbHUM 3aKOHOM NPaBOBIAHOCUHMK. LA KOH-
Lenuis BpaxoBye BiZoMi nepesarn AOMiHYtOYOT Teopii «0B’eKT K.Mp. — cy-
CNiNbHI BiAHOCUHMY (Y T.4. yCTaneHy CTPYKTYpPYy OCTaHHiX), € NOXiaAHOW Bif,
Hei i BogHo4Yac bepe A0 yBaruM Ty 06CTaBUHY, WO KPMMiIHA/IbHUM 3aKOHOM
3aXMLLATLCA He BCi BiAHOCKMHM, AKI CKNaAa0TbCA Yy CYCMiNbCTBI i peryato-
tOTbCA, HANPUKIAL, HOPMAMKM MOPai Y1 penirii, a anwe Ti, AKi B iIHTepecax
CycninbCTBa NigaaHi 3 6oKy AepKaBu NPaABOBOMY perytoBaHHI0. Tak, nig
KPUMiHa/bHO-NPaBOBOI OXOPOHOK NepebyBatoTb ANLLE Ti EKOHOMIYHI BiA-
HOCWHW BNIACHOCTI, WO BPery/ibOBaHi NpasBom.

CycninbHi BIAHOCMHM NiANATatOTb HOPMATMBHOMY PeryntoBaHH0; Binblu
TOro — BOHM Moro notpebytoTb. MNpaBonopsaaok — dopma iCHYBaHHA Ccycninb-
HWX BIAHOCWH, YCTaHOB/IEHE B iHTEpecax BCbOro CyCMi/IbCTBA Ta OXOPOHHO-
BaHe 3aKOHOM Bif CycrniNibHO Hebe3neyHnx nocaraHb HopmanbHe yHKL-
OHYBAHHA COLIa/IbHMX BIAHOCKH, AKE BMPAXKAETbCA Y MOXKAMBOCTI BiIbHOI
peanisauii npas i cBoboa ix cyb’ekTiB. AKLIO BOa4YaTV y NpaBoBii 060/10HLi He

*

MpaBoBa AOKTPUHA YKpaiHK: ¥ 5 T. — T. 5: KpumiHanbHO-NpaBoBi Hayku B YKpaiHi: cTaH, npobaemu Ta
wnaxv po3suTKy / 3a 3ar. pea. B.A. Tauis, B.l. bopucosa. — Xapkis: Mpaso, 2013. — C. 166.
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LLLOCb 30BHiLLIHE, MEXaHIYHO HAZArHYTe Ha CycnifbHi BiAHOCKMHM, a iX cybcTaH-
LiMHWIA NpoAB, TO NPaBOMOPYLUEHHA | NOPYLWEHHA CYCiNbHUX BIAHOCUH — CK-
HOHIMM". IHLLIA TOYKa 30pY NOMATAE Y TOMY, LLO AEAKi 3104MHK (nepeabayeHi,
Hanpwuknag, cT.cT. 297, 299, 302, 303, 304 KK) 3aBAat0Tb WKOAM CYCMiIbHUM
BIZIHOCMHAM, AKI pPeryaorTbCA HOPMamMM MOPai, a He HOpMamu Mnpasa.
Y 3B’A3KY 3 UMM 3MIiCT 0O’EKTa K.Np. NOBUHEH BYTU BigobpaxkeHW y Hinblu
LUMPOKI KaTeropii, Hisk NPaBoBiAHOCUHM, — Y CYCNiIbHMX BiAHOCKMHaX .

TakMM YMHOM, OB’EKTOM K.MP. MPOMOHYEMO BM3HABATM Ti OXOPOHIOBaAHI
KPMMIHANbHMM 3aKOHOM MPaBOBIAHOCKMHM, HA AKI NOCATAtOTb KPUMIHA/IBHO
NPOTUNPABHI AIAHHA Ta AKMM B Pe3y/bTaTi LbOro 3aM0AIt0ETLCA LWKOAQ.

BKasiBKa Ha OXOPOHIOBAHICTb KPMMIHA/IbHVMM 3aKOHOM Y HaBeAeHOMY BU-
3HaYeHHi 03Hayae, Wo B YNHHOMY KK MICTUTbCA BMYEPMHUI Nepenik Kpu-
MiHa/NIbHO KapaHWX AjaHb. BiAHOCWMHK, He BKa3aHi y KPpMMiHAAbHO-NPaBOBMX
HOPMaX, MOXYTb ByTN 06’EKTaMM IHLLMX MPaBONOPYLLIEHb (aAMIHICTPATUBHMUX
NPOCTYMKiB, UMBIIbHO-NPaBOBUX AENIKTIB TOLWO). Pa3om 3 TUM C/ifg, BpaxoBy-
BATW, LLO OAHI | Ti Cami BIAHOCUHN MOXKYTb OXOPOHATUCb HOPMaMU PI3HUX ra-
Ny3eit npasa. Hanpuknag, Le CTOCyeTbCA BiAHOCUH BNACHOCTI, HE3aKOHHI no-
CAraHHA Ha AKi 3a71eXKHO Big, 06CTaBMH BYMHEHOTO MOKYTb BU3HABATMCH K.NP.,
aAMIHICTPATUBHMMM NPOCTYyNKaMmM abo UMBINbHO-MPABOBUMM AeNIKTAMM.

B topuanuHiin nitepaTypi TPaAMLIMHO BBAXKAETbCA, WO BU3HAYMBLUM
06’eKT K.Mp., M MOXKEMO NPaBUAbHO OLIHUTK MOro coLiabHO-MONITUYHUIA
3MICT i cycnifibHy Hebe3neky, NpaBubHO KBanihikyBaTU AiAHHA, BiaMeKy-
BaTW MOro Bif, CYMIXXHUX CKNAZIB K.MP., @ TAKOXK BiA, CycninbHO Hebe3ney-
HWX NOCAraHb, WO He MOXYTb BYTM BM3HAHI KPMMiIHANBHO KapaHUmu. Tak,
BBAXKAETbCA, LLO NepeayciMm 3a 06’ekTom Tpeba po3mMeKoBYBaTH 3/104MNHMY,
CK/1TAZ10BOO AKMX BUCTYMAE BUHHE 3aMNOAiaHHA CMepTi iHLWIM NtoanHi, | Bia-
NoBiAANbHICTb 33 BYMHEHHS AKUX nepenbadeHa He nuwe posainom ll, a
M iHWKMmK posainamm Ocobnmsoi yactuHK KK, npucBAYeHUMM, 30KpPeEMa,
3/104MHaM NPOTU AOBKINAA, TPOMAACLKOT be3nekn, besnekn BMpoOHMLTBA,
HesneKn pyxy Ta ekcrayatauii TpaHcnopty .

YronosHoe npaso Poccumn: Obwas yactb: YuebH. / Mog pea. H.M. Kponauesa, B.B. BomkeHkuHa, B.B.
OpexoBa. — CN6.: U3patenbckuin Jom C.-MeTepb. roc. yH-Ta, U3a-so topua. ¢-ta C.-Metepb. roc. yH-Ta,
2006. — C. 382, 393; O6wan 4acTb YyroNOBHOIO NPaBa: COCTOAHME 3aKOHOAATE/IbCTBA M Hay4YHOM Mbican / Mog,
pea. H.A. lonaweHko. — CM6.: Opuaunyeckuii ueHTp Mpecc, 2011. - C. 278.

" JNawyk €.B. MoHATTA i cTpyKTypa 06’eKTa 3n0umHy / Mpobnemun neHiteHuiapHOi Teopii i NpakTUKu:
L opiuHnit 6roneteHb / 3a 3ar. peg. A.A. Mysuku. — K.: KIOI KHYBC, 2005. — C. 202; Mysuka A.A., /lawyk €.B.
MpeaMeT 3104MHY: TEOPETUYHI OCHOBM Mi3HaHHA: MoHorpadis. — K.: MAJIMBOAA A.B., 2011. — C. 51-52;
MpaBoBa AOKTPUHA YKpaiHu: ¥ 5 1. — T. 5: KpumiHanbHO-NpaBoBi HayKKW B YKpaiHi: cTaH, Npobaemu Ta Waaxu
po3suTKy / 3a 3ar. pea. B.A. Taujs, B.l. Bopncosa. — Xapkis: Mpaso, 2013. — C. 168.

" CKeNnTMYHO HaNaWToBaHa WOA0 PO3MENKYBA/IbHUX BNACTUBOCTEN 06’ eKTa 3104nHy J1.M. Bpuy. Ha ii aym-
Ky, pofoBuit Ta 6e3nocepeaHiit 06’ekTH, 6e3CYMHIBHO BiApPI3HAOUMCL Y PISHUX CKAAZAX 3/104MHIB, BCe XK
TaKM Yyepes CBOK HEOYEBUAHICTb, MPUXOBAHICTb HE MOXYTb CNYryBaTV MapKepoM AN BiAMeXyBaHHA Of-
HOrO CKNaay Bif iHWOro. HaTomicTb YiTKMMM PO3MEXKYBasIbHUMM O3HAKaMM (3a YMOBM OAHO3HAYHOCTI Bia-
noBiAHUX GOPMY/OBaHb Y 3aKOHI) BUCTYNAOTb MPeAMET 3/104MHY | NOTepnianii Big 3104mHy (avB.: Bpuu J1.1M.
Teopia po3merKyBaHHA CKNaAiB 3104nHiB: MoHorpadia. — /1biB: /IbBIBCbKUIA AePKABHUIN YHIBEPCUTET BHY-
TpiwWwHix cnpas, 2013. — C. 387-412).
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2.3.1.2. 3aranibHOBM3HAHUM B OPUAMYHIN NiTepaTypi € Nodin 06’ekmis
KPUMIHAAbHO20 NPABOMOPYWEHHA «NO 8epMuUKasi» — Ha: 1) 3aranbHui;
2) poaosuid i 3) besnocepeaHin. el nomin rpyHTYETbCA Ha BUKOPUCTaHHI
Takux dinocodcbKMx KaTeropil, Ak 3aranbHe, ocobmBe Ta okpeme. Kpute-
PiEM BKa3aHOI TPUYIEHHOI KnacudikaLii 00'eKTiB BUCTyNae KinbKiCHWI no-
Ka3HWK — KO0 BiAHOCKH, OXOPOHKOBAHNX KPUMIHANIbHMM 3aKOHOM.

3azanbHuil 06’ekKm K.np. OXONHOE YCi NPaBOBIAHOCUHMN, OXOPOHIOBAHI
KK. Y ioro u. 1 c1. 1, ae naeTbcs Npo 3aBAaHHA KpMMiHaNbHOTO KoaekKcey,
Ha3BaHi HaMbiNbLW 3HAYYLLI BiAHOCKMHM, LLO CTOCYHOTbCS 3arajibHOro 06’ek-
Ta. Lle — npaga i cBobOAM NtOAMHU Ta rPOMAZAHNHA, BAACHICTb, rpomas-
CbKMIA MOPAZIOK Ta rPOMaAcbKa be3neka, A0BKINAA, KOHCTUTYLIMHWUIA yCTPIn
YKkpaiHun, mup i besneka ntoactea. OaHaK ANS BM3HAYEHHA BCbOTO KOAa
BIAHOCUH, WO NiAAAratoTb KPUMiIHANbHO-MPABOBIi OXOPOHI, HeobxiaHo
3BepHyTUCb A0 Ocobansoi YacTnHK KK, AKa, AK BXKe 3a3Ha4an0Chb, MiCTUTb
BMYEPNHUI nepenik K.np. 3aranbHUi ix 06’€KT HE € HE3MIHHOW BenNYn-
HOtO, afyKe 0BCAr i 3MICT OXOPOHIOBAHMX 3aKOHOM MPO KPUMMiHaNbHY BiA-
NoBIAANbHICTb BIAHOCKMH 3a3HAOTb 3MiH Yy Pe3ynbTaTi TaKUX NPOTUNEKHNX
NPOLLECIB, AK KpMMIiHaNI3aLiA Ta AeKPUMIHANI3aLiA.

[Jelo BiAMIHHWI BifA, BUKNAAEHOrO BULLE NiAXia NOAArae y TOMy, WO 3a-
rabHUN 00’eKT — Lie BCA CYKYMHICTb OXOPOHIOBAHMUX KPMMiIHA/bHUM 3aKO-
HOM BIiJHOCKH, BCA cuCTema OO’eKTiB KpMMIHa/IbHO-MPaBOBOI OXOPOHMU,
AKa, BiANoBiaHO, He MoxKe ByTU 0B’EKTOM AK eN1eMEHTOM CKAaay 3/M104MHY
(M.C. MaTtuwwescbkuit, €.B. deceHko, B.B. Ky3Heuos Ta iH.).

Podoeuii 06’ekm — Lie rpynu BiAHOCKH, Ha AKi nocAraloTb OAHOPIAHI K.Mp.
B.A. Taujit BM3Ha4Yae poaoBUA OO'EKT AK OB’EKT, AKMM OXOMHOETbLCA MeB-
HEe KOJIO TOTOXHMX Y OAHOPIAHMX 3@ CBOEID COLLia/IbHOK | EKOHOMIYHOHO
CYTTHO CYCMiIbHUX BiAHOCKH, AKi Yepes Le NOBMHHI OXOPOHATUCA EAMHMM
KOMTM/IEKCOM B3aEMO3aEKHUX KPUMIHAZIbHO-NPaBOBUX HOPM .

PoaoBUIA 00'eKT A03BONSE 3AiINCHUTU KNackdiKaL,ito K.Np. i Ma€ 3HaYEeHHS
Ana koamdikali, OCKiIbKM 3aKOHOA@BELb PO3MILLYE KPUMiIHANBHO-NPABOBI
3a60pOHM 33 NEBHOK CUCTEMOIO, CYyTb AKOT MONATAE Y TOMY, WO KPUTEPIEM
ob’eiHaHHA OKpemMMx K.Mp. y rpynu (okpemi po3ainn Ocobamsoi YacTUHM
KK), Ak npaBmo, € came poaoBuiA 0O'EKT.

Hazsu po3dinie Ocobnusoi yacmuHu KK, K npasusno, micmames npucnieHuK
«npomu» («37104UHU npomu 871ACHOCMI», «37104UHU npomu OO0BKiA/AA» Mouwo),
mum Camum YimKo NO3HaA4Yar4u podosi 06’ekmu 37104UHI8, nepedbayeHux 8io-
nosioHUM po30inom. L[boeo He MOMCHA cKAa3amMu NpPo Po30inu, y HA38i AKUX BUKO-
PUCMOBYEMBCA 380POM «3/104UHU Y Chepi...» (HanpuKaao, «37104UHU y ceepi eoc-
nodapceKoi QigneHoCcMi»).

KpumiHanbHe npaso YKpaiHu: 3aranbHa yactuHa: MigpyyH. ANA CTYAEHTIB Iopua. cnel. BULLY. 3aKnagis
ocsitvt / 10.B. bayniH, B.I. Bopucos, B.I. TioTioriH Ta iH.; 3a peg, B.B. Ctawwuca, B.A. Tayis. — 4-e Bua,, nepepobi.
i ponos. — Xapkis: MNpaso, 2010. — C. 105.
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MoKHa CKas3aTW i Tak: KpMMiHaAbHO-MPaBOBi 3aBOPOHN FpynyoTbCA B
po3ainn OcobnnsoivyactuHm KK, BMX0AsAYM 3 TOTOXKHOCTI ab0 OAHOPIAHOCTI
OCHOBHMX Be3nocepeaHix 06’eKTIB 3/T0YNHIB, ONMUCYBAHUX UMMM 3abOpO-
Hamu. PofoBuin 06’EKT, BUCTYNatoUuM AK KOHKPETU3aLLiA 3aranbHOro 06’eKTa
K.Np. i KOperyt4mnck i3 Ha3BO TOro YK iHWoro po3ainy Ocobansoi YacTu-
HK KK, 3'ABNSAETLCA, AK NPaBMO, ANLLE TOA, KO 3aKOHOAaBeUb 06’eAHYE
Ki/lbKa KpMMiHaNbHO-NPaBOBMUX 3aB0POH y MeXKax OHIEl CTPYKTYPHOI oan-
HuUi OcobamBoi YacTuHM KK.

Tak, podosuM 0b6’ekmom 37104uHi8, onucaHux cm.cm. 109—-114 KK, e ocHosu Hayio-
HarnbHOI 6e3neku YKpaiHu, K npo ue 3a3Ha4YeHo 8 Ha38i 8idnosioHo20 po30iny. A po-
008UM 06'EKMOM 3/104UHIB NPOMU 8710CHOCMI, hepedbayeHux po3dinom VI Ocobusoi
yacmuHu KK, mpeba esaxamu 8peayibo8aHi 3aKOHOM 8i0HOCUHU 8/10CHOCMI AK eKo-
HOMIYHOI Kameeopii, AKa HAOa€E 81aCHUKO8I ab0 3aKOHHOMY 80/100i1bUE8I NPAsa Ha
MaliHo, AKi 8iH 30ilicHIOE 8I0N0BIOHO 00 3aKOHY Ha 8aacHUU po3cyd iy ceoiX iHMepecax
He3anexHo 8i0 80ni iHWUX 0CI6, i AKI BUHUKAOM®b 3 NPUBOBY NPABA 8/1ACHOCMI AK Cy-
KYNHOCMIi NOBHOBAM(EHb WOO0 BOMOOIHHS, KOPUCMYBAHHA MA PO3NOPAOHEHHA Mal-
Hom abo iHWUX pe4yosux Yu 30608°A3a716HUX NPas, nepedbadeHuUxX 3aKoOHOOA8CMEBOM.

Buxoaa4m 3 NoCNiA0BHOCTI 3aKpinNAeHHs POA0BUX OB'EKTIB 3/I04MHIB MOXKHA
CyaUTL NMPO NMPIOPUTETN KPUMIHANbHO-NPABOBOI NONITUKM Y MEBHIN AeprKaBi,
Npo iepapxito OXOPOHIOBAHMX Heto BAar, yCTaneHy y TOMy UYn iHWOMY cycrifb-
CTBI, NPO PiBEHb NPABOCBIAOMOCTI 3aKOHOAABUA (AMB. Npo Le niapo3ain 1.1).

Be3snocepeaHin o6’ekT, byayun 0H60B’A3KOBUM efeMeHTOM byab-9Koro
CKNady KOHKPETHOrO K.Mp., MOXe ByTW BM3HAYEHUI AK NPaBOBIAHOCKHMY,
Ha fAKi nocArae KOHKpeTHe K.np. be3anocepeaHin 06’eKT HOCUTL iHAMBIAY-
a/lbHUI XapaKTep i € YaCTMHO BiANOBIAHOrO PoAoBOro 06’eKTa.

3aKoHOodaBelb A0BO/Ii PiAKO BKa3ye Ha be3nocepeaHit 06’eKT TOro Ym iH-
lworo K.np. y TekcTi KK. AK nprKaaa Takol BKa3iBKM MOXHa HaBecTm cT. 111
KK («[eprkaBHa 3pafa»), 3 AKOI OAHO3HAYHO BUMNIMBAE, LLO el 3104MH
LWKOANTb CYBEPEHITETOBI, TEPUTOPIia/bHIlM LiNICHOCTI i HEAOTOPKAHHOCTI,
0D60pOHO3AaTHOCTI, AePHKaBHIN, EKOHOMIYHIN Ta iHbOpMaLLinHI be3neli.

3 ypaxyBaHHAM MNpPaBW 3aKOHOAABYOI TEXHIKM Ta iHTepeciB CNOBECHOI
€KOHOMIT 3aKOHOAaBeLb Y AMCMO3MLIAX KPMMiIHAIbHO-NPaBOBMUX HOPM 3a-
3BMYai No3Hayvae HesnocepeHit 06’eKT K.Np. onocepeaKoBaHO — vepes
BKa3iBKY Ha CyCnifibHO Hebe3neuHi Hacniakmn, npeamet, cyb’eKTUBHI nNpaga
Ta tOPUANYHI 0O60B’A3KM, NONOKEHHA PEryNATMBHOIO 3aKOHOAABCTBA, NO-
Tepninoro abo micue BYMHEHHA AifsHHA. TOMy, 3@ 3ara/ibHUM MpPaBUIOM,
6e3nocepeHiin 06’eKT MEBHOTO K.MP. BCTAHOBIOETHCA LW/SXOM TYMayeH-
HA 3aKOHY | € pe3yabTaTOM aHani3y CKAady LUbOro K.np. Y LbOMY CEHCi €
niAcTaBM roBOPUTU NPO CKNAAHICTL BeanocepeaHboro ob6’ekTa Ans Cnpuin-
HATTA, MOro 3a01eXHiCTb Bifl IHLWMX O3HAK CKAaay K.np.

2.3.1.3. CyTb Knacudikauii 0b6’eKTiB K.Np. «NO ropu3oHTani» NOAATaE y
TOMY, WO Ha piBHI be3nocepeaHboro 0b’ekTa BMAINAIOTL OCHOBHWUM i A0-

[aTKoBMIM 06’ekTN. Came OCHOBHMI 0O’EKT, 0O3HaYaluM Ti MPaBOBIAHOCK-
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HW, AKMM K.NP. 3aBAAETHCA HanbiNblua WKoAa (BiAHOCUHMN, AKi Hacamnepe,
HaMaraeTbCA 3aXMCTUTU 3aKOHOZaBeLb, CTaBAAYM iX Nif, KPMMiIHAAbHO-Npa-
BOBY OXOPOHY), BM3Ha4atoTb Miclle Ti€l UM iHLWOI KPUMiHANbHO-NPaBOBOI
3abopoHun y cuctemi Ocobamnsoi YacTnHKM KK. KnacnuHuin npuknaa: po3bin
BiAHECeHO 3aKOHOAaBLLEM A0 3/104MHIB MPOTK BAACHOCTI Ha TiK NiacTasi,
O MOro OCHOBHWMM be3nocepenHiM O6’€KTOM BBaXKalOTbCA BiAHOCKMHM
BNIACHOCTI, @ He XXUTTA i 340p0B’A 0COBU, AKMM NPU BUNHEHHI LbOTO 3/104N-
HY 3aMoAitoeTbCA WKoaa. Came 0CHOBHUIA besnocepeHilt 06’eKT BM3HaYaE
Te, 3apaju Yoro CTBOPEHa KpMMiHaIbHO-NPaBOBa HOPMa, Bigobparkae oc-
HOBHWM 3MICT i cycninbHy Hebe3neky nepeabdayeHoro Heto K.np.

Aodamkosum 6e3nocepedHim o6’ekmom K.Np. € Ti BIAHOCUHN, KM
nopAd 3 OCHOBHMM 06’€eKTOM 3aBAAETHCA WKOAA (BUHMKAE 3arpo3a 3arno-
LifgHHA WwKoaK). Le BiAHOCKMHM, AKi, 3aC/YrOBYOUYM Ha CaMOCTIHY KPpUMI-
Ha/IbHO-NPaBOBY OXOPOHY, NepebyBatoTb Yy MAOWMHI iHWOro pPoaoBOro
06’eKTa i 3aNOAiAHHA WKOAM AKMM CBIAYNTb NPO Binbluy cycninbHy Hebes-
neKy BYMHEHOTO.

Hanpuknad, AKwo ocHosHUM be3nocepedHim 0b’ekmom 3104uHY, nepedbayeHo-
20 Y. 3 cm. 204 KK (HezakoHHe suezomoessieHHs mosapie i3 He0obposAKicHOI cupo-
BUHU, WO CMaHO8UMb 3a2p03y 0718 ¥umms i 300pos’s ndell ma npussesno 0o
MAXCKUX HAcnioKig), € cucmema onodamkysaHHA, mo lioeo dodamkosum beznoce-
pedHim 06’ekmom € ¥umms i 300p08’a cnoxcusayis HeO0bPOAKICHOI NIGAKYU3HOI
npPoOyKUii.

[JonaTkoBuin HesnocepeaHin 06’€KT, KpWMMiIHaNbHO-MPaBOBa OXOPO-
Ha AKOro 3/iMCHIOETHCA HE CaMOCTIMHO, @ B HEPO3PUBHOMY 3B’A3KY 3 OC-
HOBHMM OO’€KTOM, MOXe ByTW ABOX BMAIB: a) A40AaTKOBMA 0OOB’A3KOBUIA
00’eKT — Lie Taknit 0B6’eKT, L0 B MEBHOMY CKAaAi K.Mp. CTPaXKAa€e 3aBXKam, y
Byab-AKOMY BMMaAKYy BUMHEHHS NEBHOrO K.Np.; 6) 4oAaTKOBUI daKynbTa-
TUBHWIN 0B’EKT — NPU BYUMHEHHI MEBHOrO K.NpP. BiH MOXe iCHyBaTK Nopsaj, 3
OCHOBHUWM, a MOXe ByTu BiacyTHIM . Taknm 06’€KTOM BUCTYNAOTb BiAHOCK-
HW, AKi 4OCUTb YacTO NOB’A3aHi 3 OCHOBHMM OO’EKTOM.

Hanpuknad, do0amkosum ¢akynbmamusHum 06’ eKmom xynicaHcmea € 8i0Ho-
CUHU 8/1aCHOCMI, G 3r8asamy8aHHA — 300po8’s 0cobu. 3an00iaHHA WKoou 0odam-
KoBOMY (hakynbmamusHomy 06°ekmy, akull He 8X00UMb y CmMpyKmypy ckaady K.np.

i HassHiCMb AK020 He € 0608’A3K080H0 0718 IHKPUMIHYBAHHSA Ub020 CKady, AK No-
KG3HUK MAXKOCMI 84UHEHO20 QiSHHA 8pAX08YEMbCA NPU NPU3HAYEHHI NOKAPAHHS.

2.3.1.4. Kpim 3aranbHoro, pogoBoro i 6esnocepeaHboro ob’eKTiB K.Mp.,
y nitepatypi BuAinAoTL i eudoeuii 06’ekm. Lle — 06’ekT BMAY (Niarpynn)
611M3bKMX 332 XapaKTepoM K.Nnp. 3ailmatoun NpoMiKHe CTaHOBMULLE MiXK PO-

KpumiHanbHe npaso YKpaiHu: 3aranbHa yactuHa: MigpyyH. ANA CTYAEHTIB IopuA. cnel. BULLY. 3aKnagis
ocsitvt / 10.B. bayniH, B.I. Bopucos, B.I. TioTioriH Ta iH.; 3a peg, B.B. Ctawwuca, B.A. Tayis. — 4-e Bua,, nepepobi.
i ponos. — Xapkis: MNpaso, 2010. — C. 108.
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noBuM i besnocepeaHim 06’ekTamm, Byaydm 4acTMHOK POAOBOro OH’EKTA |
3HAX0A4AYMCb 3 OCTAHHIM Y CMiBBIAHOLWEHHI «BUA» — «Pia», BUAOBUN 0O’'EKT
[AE 3MOry BMOKPEMUTU BiAHOCHO HEBENWKI, cneundiyHi rpynmn nocaraHb
Ha 6/113bKi, B3aEMONOB A3aHi NPaBOBIAHOCKMHW. Buaosuii 06’ekT — Le Bia-
HOCWHW OZIHOTO BUAY, AKi 3aXMLLEHI FPYNotO TICHO B3aEMOMOB A3aHMUX MiXK
coboto Hopm Ocobansoi yacTuHm KK.
Hanpuknad, y mexcax po30iny Il Ocobnusoi yacmuHu KK «3104uHU npomu xcum-
ma ma 300po8’a 0cobu» MOMCHA 8UOKpemMumu maki eudosi o6’ekmu K.np., AK
HUMMA M0OUHU, 300p08’s MOOUHU MOowjo. Y nidpo30ini 5.2 nocibHUKa Ha80OUMb-

CA Knacugikayia K.np. y cpepi 20cnodapcbKoi ma nos’a3aHoi 3 Heto difsbHOCMI, 8
0CHOBY AKOI NOKnadeHo came sudosull 06’ekm.

BuaineHHs BMAOBKUX 0O’EKTIB BUAAETLCA NPOAYKTMBHUM 3 OMAAY Ha Te,
WO Lie A03BONAE MOKA3aTHU CXOXKICTb MEBHMX K.Mp., NOMErulye BCTAHOB/NEH-
HA HACKPI3HMX O3HaK CK/IaZiB 3/M104MHIB, CNPOLLYE aHai3 3aKOHOAABYOro
mMaTepiany, HaJae Knacudikauiam K.np. 6inblWOi CTPYHKOCTI.

2.3.1.5. Y KpMMiHaIbHOMY NPaBi iICHYE i TaKe ABULLE, AKE MOMXHA NO3HAYN-
M AK 6a2amoo6’ekmHicmeo. Tlif Heto BapTO PO3YMITU NOEAHAHHSA B OAHIN
cTaTTi KK nocaraHb Ha KinbKa PisHUX OCHOBHMX OO’EKTIB, LLLO NPW PO3KPUTTI
KPMMiHa/IbHO-MPaBOBOT XapaKTEPUCTMKM TOTO UM iHLIOTO K.Mp. 30008’sA3ye
POOUTK BiAMOBIAHI 3aCTEpPEKeHHA, a NPW 34iMCHEHHI KnacmdiKkauji K.np. —
baKTMYHO HaJaBaTK Nepesary o4HOMY 3 Takkx 06’eKTiB.

Hanpuknad, cucmema ono0amky8aHHA € Auwe 00HUM 3 OCHOBHUX be3noce-
pedHix 06’ekmis KapaHoeo 3a cm. 222 KK waxpalicmea 3 ¢iHaHcosUMU pecypca-
MU. ToMy HEMOYHUM € MBEPOHEHHA NPO Me, W0 KoxcHiti cmammi KK gionogidae
«ceili» 6eanocepedHili 06’ekm.

2.3.2. MpepgmeT KPMMiHANIbHOTO NPABONOPYLUEHHA
2.3.2.1. NMpeameT K.Np., 3a 3aralibHUM NPaBUAOM, € GaKyLTaTUBHOO
0O3HaKoto horo cknagy. OaHak AKLWo npeameT 6e3nocepeiHbo BKa3aHMMN
y ancno3suuii Hopmu Ocobamsoi YacTnHM KK abo ogHO3HAYHO BUMNIMBAE 3
Hei, TO BiH CTae 060B’A3KOBOIO O3HAKOM CKAAAYy KOHKPETHOro K.np. AKLLO

LUbOro HEMaE, K.Mp. BBAXKAETbCA «De3npeaMeTHUMY.

3a4na cnpaBea/IMBOCTI CAi4 BKA3aTW Ha iICHYBaHHA HayKOBOI NO3MLi, BiA-
NoBIAHO A0 AKOI «be3npeAMETHNX» 3/104NHIB He iCHYE, Ta AKA BUXOAUTb 3
TOro, WO NPeaMeToOM 3/104MHY MoXKe ByTn byab-aka coujanbHa (Heobos's3-
KOBO MaTepiasibHa) LjiHHICTb, iIHTepec. 3a Lieto IOTIKO0, Hanpu1Kaa, cTaTesa
cBoboaa MoAMHN — NpeaMeT 3rBanTyBaHHA. HaBeaeHa nosuLis, Bo4eBnap,
PPYHTYETbCA Ha He3niAcTaBHOMY OTOTOXHEHHI TaKMX PI3HWUX MOHATL, AK Npea-
MET 3/I04MNHY | NPeAMET OXOPOHIBAHMX KPMMiIHAIbHUM 3aKOHOM BiAHOCKH.
MoxHa Hagecmu Maki NpuKkaaou, Kosau 3aKoHO0Aseub NPAMO 3a3HAYAE Npeo-
mem K.np. y oucno3uuisx Hopm Ocobausoi yacmuHu KK: matiHo (cm. 185); kysb-
mypHi yiHHocmi, ompylHi, cunbHOOito4i, 8UBYX08I pevyos8uHU, PadioaKMuBHI Ma-
mepianu, 36pos ma 6oenpunacu (cm. 201); anKko2osb6Hi HANOI, MoM0HO8I 8UPOLU
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ma iHwi nidakuusHi moeapu (cm. 204); Oepesa i yazapHuku (cm. 246); Ouki 38ipi i
nmaxu (cm. 248); opeaHu abo mKaHUHU M0OUHU (cm. 143); ideHmudikayitiHul Ho-
mep mpaHcnopmHoezo 3acoby (cm. 290); Haprkomu4Hi 3acobu, NCUXompPonHi peyo-
8UHU Ma ix aHanoau (cm. 309); Hadpa i KopucHi konanuHu (cm. 240); cHomeopHuU
MaK 4u KoHonsi (cm. 310).

MNpeaMeToMm K.Mp. Y KpMMiHaAbHOMY Npasi TPaAMLIMHO BM3HaBanach piy
MaTepia/ibHOTO CBITY, i3 BNACTMBOCTAMM SIKOi 3aKOHO4aBeLb MOB’A3YE HadAB-
HIiCTb Yy AjfHHI 0cOBM CKNaZly NeBHOro K.Np., i BNAMBAOYM Ha AKY, BUHHWI
nocsarae Ha 06’eKT K.np.

KprMiHaibHE MpaBONOpYLEHHA, 03HAKOK CKAady AKOro € NpeameT, 03-
HaYae BN/AMB Ha Len NpeameT — MOro BUKPAAEHHS, 3HULLEHHS, 3MiHY, 30e-
piraHHsA, NepemilleHHA TOLLO, TOOTO NPU BUMHEHHI K.MP. MOro NpeaMeTY He
3aBXAM 3aNOAI0ETLCA WKoAa. OCTaHHE NpUTAaMaHHe, HanpWKNaL, oNa Kpa-
LiXKKN, KOHTpabaHAM, He3aKOHHOTO 3aBOI0AHHA TPAHCMOPTHUM 3aCOO0M.

CyyacHuM niaxia A0 BM3HAYeHHA NpeameTa K.Np. NOAArae y ToOMy, WO
Le — daKynbTaTMBHA O3HaKa 06’eKTa, AKa 3HAxo4MTb CBill MPosAB y maTe-
PiafibHUX LLIHHOCTSAX (AKi Nt0AMHA MOMKe CnpuiiMaTV opraHamu 4YyTTs uu
bikcyBaTh crnewuianbHUMK TEXHIYHUMK 3acobami), 3 NpuBoay AKMX Ta/abo
WAAXOM Be3nocepesHboro Br/MBY Ha AKI BUMHIOETLCA AiAHHA .

HaseneHe BM3HAYeHHA [Aa€ 3MOry BU3HABATW NpeaMeTOM K.Np. i Ti UiH-
HocTi (beHomeHM, cybCTaHLji), MaTepianbHICTb SKUX paHille 3anepedyBa-
nacb (cKaxkimo, iHpopmauis, nianagHa AOAMHI eNeKTpUYHa Ta TensoBa
eHeprisi, opraHu Ta TKaHUHK noanHK). OTXe, NOETbCA NPO PO3LWNPEHHSA
NOHATTA NpeAMeTa K.Np. 3 TMM, LWO6 BOHO OXOM/OBAN0 He nLLIe peui, a 1
iHWi MaTepianbHi yTBOPEeHHA. TakKMi Niaxia BUAAETLCA BUNPABAAHUM, afKe
BiANOBIAHO A0 GiNOCOPCHKOrO PO3yMiHHA MaTepii A0 Hei BiAHOCATb BCHO
06’eKTUBHY peasibHICTb, LLO iCHYE NO3a MI0ACbKOK CBIAOMICTIO | He3anex-
HO Bif Hei, AKa BiA0OPAXKAETLCA Y BIAYYTTAX NOAMHN Ta AKY BOHA MOXKe
CMPUMNHATL Y TOM UM iHWKM cnoci6. [1o TOro K BNAMB Ha 0O’EKT K.Mp. MoxKe
6yTW 34iMCHEHO 3aBAAKM BUMHEHHIO AiSHHA WOA0 OyAb-AKMX MaTepianb-
HWX YTBOPEHb, B TOMY YMCAi pedi Ta iHpopmalijto.

Tak, 8U3HAHHA IHopMaUii npedMemom K.np. 88aHAEMbCA NPABUALHUM HA Mil
nidcmasi, wWo 80Ha 3as8x0U nepedaemscs 30 00NOMO20ot0 8i0N0BIOHUX HocIig, T
MOMCHa nobayumu, novyymu, 8io4ymu Ha 0OoMuK (ue, Hanpukaao, 20s0C A0O0UHU
abo iHwul 38yK, negHe 306paMeHHs); IHHOPMAUi0 MOXCHA 3MIHUMU, 3HUWUMU,
3a6710Ky8aMU, ChOMBOPUMU, CKONikD8AMU, 3a80700iMu, nowupumu mouwo. Peya-
mu (8idnosioHo do cm. 179 LIK — ye npedmemu mamepiaseHo20 cs8imy, wodo SKUX
MOMCYyMb BUHUKAMU UUBINbHI npasa ma 0608’A3KU) NOBUHHI 8U3HABAMUCL y M.Y.
Dpi3HIi 8UOU eHepeil, nidsnadHoi ModuHi (enekmpuyHa, menasosa moujo). Cnpocmo-
8YIOYU Y Hapmisausiti popmi mesy npo He8U3HAHHS eneKmpuUYHol eHepaii npedome-
mom mamepianbHo20 ceimy — npedmemom K.np., nepedbayeHozo cm. 188-1 KK,

Mysuka A.A., Jlawyk €.B. NMpeameT 3/104MHY: TEOPETUYHI OCHOBM Mi3HaHHA: MoHorpadisa. — K.: MA/N-
BOOA A.B., 2011. - C. 110-111.
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ONOHEHMU i€l MOYKU 30py IHKOAU NPONOHYOMSb i NPUXUMALHUKGM NOMPUMAmMuce
30 8UCOKOBOMLMHY AiHItO enekmponepedayi 3 mum, wob nepekoHamuce y mamepi-
asbHOCMI en1eKmpuUYHoI eHepali.

I[HKONM BUPILIEHHA NpobneMu npeameTa 3104MHY BOAYAETHCA Y HOBO-
MY NiAX04i 40 BM3HAYEHHSA NOHATTA «PiY» 3 ypaxyBaHHAM OXOMAEHHS LM
MOHATTAM peyei TinecHux i bestinecHnx’. Haragaemo, Lo no4in peyen Ha
TinecHii 6e3TinecHi by BiJOMMI LI PUMCbKOMY LIMBIIBHOMY Npasy. Y yep-
roBMi pa3 NepeKkoHyemMoch: Hose — A0bpe 3abyTe cTape.

MNpeamMeTom K.Mp. He BM3HAKOTLCA LIHHOCTI, No3baBieHi maTepianbHOC-
Ti, — }KUTTA, 340POB’A, aBTOPUTET, CTaTeBa HEAOTOPKAHICTb, YeCTb, MAHICTb,
npaBga, iaei Tollo, a Tak camo neBHi npoueck, Ail, dyHKL|T, cTaHK, TOHTO Ti
LiHHOCTI abo ABMLA, AKi Nt0AMHA MOXKe Nulle YCBIAOMMOBATN Ta fAKi He
nigaatoTbes GisMyHOMY BMIMBY. Y 3B'A3KY 3 LM BaXKKO noroamntmcek i3 MNBC,
AKWIM y N. 2 nocTaHoBM BiA, 6 anctonana 2009 p. Ne 10 «[Mpo cynosy npak-
TUKY Yy CMpaBax npo 3/104MHW NPOTWU BNACHOCTI» A0 NPeaMETIB 3/104MHIB
NPOTW BNACHOCTI BIAHIC Y T.4. NPaBO Ha MaMHO Ta Aji MaiHOBOrO XapaKTepy.

MpeameT K.Np. i noTepninnii Big, HbOro BiAPI3HAOTLCA Big, 00'eKTa K.Mp.
TUM, WO i NpeaMeT, i NoTepniaui — matepianbHi cybcTpaTh, y TOM Yac sk
06’eKT — coljianbHa KaTeropis, B AKili HEMAE HiYOro matepiasibHOro.

MpeameT K.Nnp. MoxKe ByTU OxapaKTepmn3oBaHMii 33 0MNOMOrO TPbOX OC-
HOBHMX O3HaK: di3nyHa — xapakTepmaye Gi3MYHMIA CTaH npeameTa, T06TO
MOro maTepianbHiCTb, KifbKiCTb, AKIiCTb, POPMY, CTaH (Hanpukaaa, npeame-
TOM 3/104MHy, nepeabadeHoro cT. 241 KK, € aTmochepHe nosiTpa), CTPYK-
TYpy; couianbHa — Bigobparkae 3HaueHHs npegmeTa K.Np. ANa N0ANHK, No-
Kasye Moro micue y cuctemi 6aar, sKi nNiansaratoTb KpMMiHabHO-NPaBOBIl
OXOpOHi (MaeTbca Npo HesneyHicTb abo Hebe3neyHicTb NpegmeTa, MOro
bYHKLiOHaNbHE NMPU3HAYeHHA, HaNEeXHICTb OKpemiin ocobi ToLllo); topu-
OMYHA — XapaKTepusye npeameT K.Np. Y KPUMIHaIbHO-NPaBOBOMY aCNeKTi
(bopma 3aKOHOAABYOrO BM3HAUYEHHA, MeTa BMNAMBY Ha OaXkaHW AN BUH-
HOro NPeaMeT TOLLO).

TaK, po3KpUBAKYU i3UYHY 03HAKY hpedmema K.np., cnid ckasamu, Wo ocmaH-
Hili moxce 6ymu nepedbayverHull y KKy suensadi npodykmie dianeHocmi Al0OUHU;
iHgpopmauii, bionoeiyHux opeaHiamie ma opeaHie, XiMiYHUX PevyoB8UH, Pi3UYHUX
ymeopeHb Ha8KO/UUWHbO20 cepeaosuum mouwo.

2.3.2.2. OKpemi BITUM3HAHI AocnioHWKKM (Hanpuknas, M.A. KopskaH-
cbkuit, B.M. Kyu, A.M. OpneaH, B.M. CmiTieHko, M.J1. ®pic) nponoHytoTb
BM3HaBaTW NPeaMETOM K.Mp. i IOANHY, LWAAXOM BNANBY Ha TiNO AKOI BUMHA-
€TbCA K.NP. 3rigHO 3 UMM NiAXOA0M NOTEPNIANI — KONOAHEHWI» NpeaMeT

.

Oemunposa /1.M. Mpobaemun KprmiHanbHO-NPABOBOT BiANOBIAANbHOCTI 33 3aN0OAIAHHA MalHOBOI WKOAU
B YKpaiHi (MailHOBa WKOAA AK 3/104MHHUIA HACNILOK): TeOPis, 3aKOH, NpakTMKa: MoHorpadis. — Xapkis: Mpa-
B0, 2013. - C. 259.
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K.Np. ABTOPU UMX PALKIB, OAHAK, MPUELHYIOTLCA 0 TOYKM 30pY, 3riHO 3
AKO /HOAMHY SIK HOCiA OXOPOHoBaHMX KK BigHOCKH, He3BarKatoum Ha ii bi-
OIOTIYHY CKNA0BY, BAPTO OXOM/IKOBATU KPUMIHAIbHO-NPABOBUM MOHATTAM
He NpeAmeTa K.np., a NOTepninoro.

JtoauHy He MOXXHa BM3HATW PivYto, aiKe BOHA € KMBOK Ta HaAZiNEHOH
iHTeNeKkToM 6iocolianbHOW icTOTO. MpKU BM3HAHHI NOANHM NPEAMETOM
3/104MHY coljanbHe i BionoriyHe y NOAMHI NPOTUCTABAAETLCA M OTPUMYE
Pi3HY iHTepnpeTauito. MiXK TUM HayKa KPMMIiHaAbHOIO NpaBa BMBYAE COL-
aNbHi NpouecK i 3aKOHOMIPHOCTI, a BionoriyHi ABMLA PO3rNAdaEe nepeay-
CiM B acMeKTi PO3KPUTTA LMX MPOLIECiB | 3aKOHOMIPHOCTEIN . IHaKLLIe Kaxy-
YW, BU3HAHHA NIOANHW NPEeAMETOM K.NP. BUMALAE He NMLIe HEETUUYHUM,
a i HenoriyHMM. B3arani mae pauito B.O. HaBpoUbKMIA, AKMIN Ha3MBaE AMC-
KYCit0 i3 O3Ha4YeHOro MMUTaHHA CXONACTUYHOI | TAKOHO, LLO He CTOCYETbCA
BMpiWEHHA ByAb-AKMX KPUMIHA/IbHO-NPABOBMX MMTaHb. AZXKe TaK Yn iHaK-
e O3HaKM TOro, NPOTK KOO CNPAMOBAHE NOCAraHHA | XTO NIANATAE KPUMI-
Ha/IbHO-MPaBOBIN OXOPOHI, MatoTb BYTM BCTAHOB/IEHI HE3a/IEXKHO Bif, TOTO,
AK MOro Ha3uMBaTV — NPEAMETOM K.Mp. abo NoTepniiMm Big, Hboro™ .

2.3.2.3. Y cy4acHin KpMiHabHO-NPaBOBI AOKTPWHI He CKAaBCA EAMHUIA
niaxiay nMTaHHI Npo Micle y CTPYKTYpi CKNaay K.np. Tak 3BaHuX aHTnbnar —
HeraTMBHMX LjiHHOCTEW (NpeameTiB i3 HEraTMBHMMM BAACTMBOCTAMM) Ha
KLWTaNT niapobneHmx rpowen, HebeaneyHol npoayKLii, nopHorpadiuHmx
npeameTiB, HeNPaBOMIPHOT BUrOAM.

MiaTprmyBaHa Hamu Todka 3opy (H.O. Tytoposa, €.B. Mlauyk, A.A. My-
3MKa, M.I. MaHoB Ta iH.) Nondrae y Tomy, WO mMaTepianbHi LiHHOCTI, nes-
Hi ZiAHHA 3 AKMMW CTAHOBAATL 3arpo3y A4 CyCniAbCTBA Ta AKi BUAYYEH] 3
UMBINbHOrO 06OPOTY, AK | maTepianbHi 6nara — NO3UTUBHI LiHHOCTI, Hane-
aTb 40 npeaMeTiB K.np. MaTepianbHi aHTMbara He MOXHa Po3rs4aTH
OKpeMo Bia, 06’eKTa K.Np., XO4 BOHM i He HanexaTb A0 OXOpPOoHtBaHMX KK
BiAHOCKH. BBAXKa€eTbCA, WO NPY BUMHEHHI pAdY K.Np. WKoAa 06’ekTy 3ano-
[I0ETbCA WAsXoMm He3nocepeHbOro BMAMBY He Ha MPEAMET, @ Ha coui-
aNbHWI 3B'A30K AK €1EMEHT OXOPOHIOBAHWUX KPMMIHAIbHUM 3aKOHOM BiA-
HOCWMH. Y AeAKMX BUMAAKAX He NINLEe HAABHICTb, a i BiACYTHICTb NpeameTa
K.Np., 3HaXoAKeHHA MOro y cTaTM4HOMY CTaHi abo AoAepKaHHA LLOA0 HbO-
ro 0cob6/MBOro NPaBOBOTO PEXMMY BUIHAETLCA CBIAYEHHAM HOPMANbHOMO
bYHKUOHYBaHHA 3a3HaYeHMX BiAHOCUH. TIpW BYMHEHHI K.NP., NpeaMeTom
AKOro € maTepiasibHe aHTMbBNaro, ocoba He BMKOHYE MOKAAAEHOIO Ha Hel
060B’A3KY | TUM caMMM po3puBac (abo yckNaaHIoE) 38" 30K 3 iHLWMMM yyac-

MaHos M.I. BubpaHi npauyi 3 npobnem npasosHascTtea / Mepegmosa B.M. Tuxoro. — K.: IH Ope, 2010. —
C. 297-298; Kaamukos [.0. KpumiHanbHa BiAnoBiAanbHiCTb 3a ekcnayartauito aiteit: MoHorpadia / Hayk.
pea. M.1. XaBpoHtok. — JlyraHcbk: PBB 1AYBC im. E.O. [linopeHka, 2012. - C. 47.
" YKpaiHcbKe KpuMiHanbHe npaso: 3arasbHa YacTuHa: MiapyyH. / 3a pea. B.O. HaspoubKoro. — K.: KOpiHkom
IHTep, 2013. - C. 176.
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HMKaMK CyCRiNbHUX BigHOCWH. CTae 3pO3yminmm, WO npeameT K.np. He
33aBXAM MOXe BWM3HABATUCb MaTepiasibHUM BUPAXKEHHAM OXOPOHKOBAHMX
KPMMiIHA/IbHMM 3aKOHOM BIAHOCWH.

IHWa HayKkoBa no3uuia (3okpema, H.O. AHTOHIOK, B.l. Bopucos, 10.0. Kyk-
yep, M.B. CeHaTopos, €.B. PeceHKo) Nonsrae B TOMYy, WO NpeaMeTH, AKi He
BXOOATb [0 CTPYKTYPWU OXOPOHIKOBAHWMX BIAHOCWH, ane 3 NeBHUMK BNaCTU-
BOCTAMM IKMX 3aKOH MOB’A3YE HAABHICTb O3HAK CKNay KOHKPETHOrO K.Mp.,
Tpeba BM3HaBaATM 3aCOOOM MOTO BUYMHEHHSA. AKLLO CMPUMHATA TaKy No3u-
Ljto, To, HanpuKnaa, cnopyau i byaisni, camoBinbHO 30ya0BaHi Ha camo-
BifIbHO 3aMHATIN 3eMenbHIN AiNAHLUI, AK MaTepianbHi YyTBOPEHHSA, AKi He
MOXHa BiAHECTM 4O OXOPOHKOBAHWX 3aKOHOM BiAHOCWH, HE MOBMHHI PO3-
FAAATUCL AK NPeAMET 3/104MHY, nepeabadyeHoro Y. 3 (4. 4) ct. 197-1 KK.
MpeamMeToOM LIbOro 3/104MHY, AK i 3104MHY, KapaHoro 3a 4. 1 (4. 2) cT. 197-1
KK, BUCTynae 3emesnibHa AiNAHKa.

3a YMOBM MOro 0A4HO3HAYHOrO GOPMYNOBAHHA Y KPUMIHAIbHOMY 3aKo-
Hi NpeameT K.Np. MOXe BifirpaBaTi POib YiTKOI PO3MeXKyBa/bHOI 03Ha-
KW. [peaMeT 3/104MHY € KPpUTEPIEM PO3MEXKYBAHHA AK CYMIMXHWUX CKAALIB
3/104MHIB (NepeabayeHmx, Hanpuknaa, ct. 111 i ct. 330, cT. 176 i cT. 177,
cT. 199 i cT. 224 KK), TaK i cKNagiB 3/104MHIB | CKNAAIB iHWWX NPaBOMNOPY-
WweHb (NnepeabayeHux, Hanpuknag, ct. 204 KK i ct. 164-16 KAM).

2.3.3. NMoTepninuii Bia KPUMiHaNbHOTO NPABONOPYLUEHHA

2.3.3.1. Y cy4acHi npaBoBil AOKTPUHI PO3PI3HAIOTL KPMMIHA/IbHO-MPa-
BOBE, KPWMMIHOMOTMYHE | KPMMIHANbHO-NPOLLECyasibHE MOHATTA NoTepni-
NIOTO: KPUMiHaNbHO-NPaBoBe — MoTepninui Big, K.Np. (UbOMY MNOHATTHO
npuceadeHi moHorpadiuHi poboTM TaKUX YKPAiHCbKUX AO0CAIAHWMKIB, SK
HO.B. baynin, B.C. batuprapeesa, B.l. bopucos, €.B. /lawykK, A.A. My3uka,
T.I. MpucaxHiok, M.B. CeHaTopoB Ta iH.), KpUMIHOMOTIYHE — }KepTBa K.np. i
KPMMiHaNbHO-NPOLEeCyaibHe — NOTEPNIANI Y KpUMiIHAIBHOMY NPOBAAMKEH-
Hi. TOBTO BYEHHA NPO MNOTEPNINOro HOCUTb MidKAUCLMNNIHAPHMIA XapaKTep.

Y unHHomy KK cnoBo «noTepninniny BXMBAETbCA NoHad 80 pasis, He
KaXkyym Npo TepPMiHM, WO MO3HA4YatTb Pi3HOBWAM MOTEPNiNoro, — Hemno-
BHOJITHIM, XBOPWI, 0coba, fIKa BUKOHYE CAYyXKOOBUIM abo rpomajcbKuii
000B’A30K, cyaas, HapOAHWIA 3acinaTesnb, NPUCAXKHWI, NPaLiBHUK NpPaBo-
OXOPOHHOr0O OpraHy, HOBOHaPOAXeHa AUTUHA TOLLO.

Mpn LbOMY 3aKOHOZABYe BM3HAYEHHA MOTEPNIZIOr0 HAaBOAUTLCA He Y
KPUMIHaNbHOMY, @ B KPWMMIHAaAbHOMY NpOLEeCyasbHOMY 3aKOHOAABCTBI
(cT. 55 KNK 2012 p.).

MoTepninnin y KpUMiHaABHOMY NPOLECYaNbHOMY PO3YyMiHHI — Le di3ny-
Ha ocoba, AKilt K.Np. 3aBAaHO MOPaabHOI, $i3nyHOT abo MalHOBOT WKOAM,
a TaKOX topuanyHa ocoba, AKIM K.Np. 3aBAaHO MaliHOBOI WKoau. Mpasa
Ta 060B’A3KM NOTEPNINOTO BUHUKAOTb B 0COOM 3 MOMEHTY NOAAHHS 3aABM
NPO BYMHEHHA LLOAO0 Hel K.Np. abo Npo 3a/yyYeHHs il 40 NPOBAAKEHHSA AK
noTepnisioro.
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MpoTe 3akpinneHa y KMK gediHiuis notepninoro He NoBHICTIO BiANOBIAAE
notpebam KpMMiHabHOMO Npaea.

KprMmiHanbHO-NpaBoBe MOHATTA NOTEPNINOro HeobXxiaHe AN BUPILLEHHS
NUTaHb, NMOB'A3aHMX i3 KpMMiHaNi3aLieto, KBasidikauieto, andpepeHLuiaLieto
KPMMIiHaNbHOT BiZINOBIAAaAbHOCTI, 3BiIbHEHHAM BiZ, KPMMIHA/IbHOI BiAMNOBI-
AaﬂbHOCTi. |HaKwe KaxXy4du, ana HaraTbox K.np. I'IOTepI'IU'IVHZ Ma€ TaKke Came
cep17|o3He Kpl/lN\iHafIbHO-l'lpaBOBe 3Ha4YeHHA, AK ANA IHLWWMX K.np. [ npegmert.

Hanpuknad, makuli 3104UH i3 npusinelio8aHUM CKAA0OM, K yMUCHe 8buscmaso,
BYUHEHe y CMaHi CUsbHO20 OyWesHo20 xsunoeaHHA (cm. 116 KK), nepedbayae, wio
yell cmaH 8UHHO20 BUHUK YHACAIOOK NPOMU3AKOHHO20 HACU/ALCMBA, CUCMmema-
muYHo20 3HYWaHHA abo MAaxXckoi 0bpasu 3 oKy nomepninoeo. BionosidasnsHicme
30 3reanmysaHHA OugpepeHyiliosaHo y m.4. 3001eXHO 8i0 M0o20, YU € HENOBHO-
AimHimu abo manonimuimu ocobu, nomepnisni 8i0 yboeo HalibinbWw NOWUPEHO20
3/104UHY npomu cmamesoi caobo0u OUHU. [Jo 06cmasuH, WO NOM AKWYMb
NOKAPAHHA, 8IOHECeHo, 30KPeEMA, BYUHEHHSA 3/7104UHY Ni0 8NAUBOM CUIbHO20 OY-
WesHo20 X8UsHOBAHHS, BUKAUKAHO20 HENPABOMIPHUMU ab60 amopanbHUMU Qiamu
nomepninoeo (n. 7 4. 1 cm. 66 KK).

KprmiHanbHe npaBonopyleHHs, 060B’A3KOBOK O3HAKOK CKAady SKOro
€ NOTepniNui, NoNArae y BNAMBI Ha NoTepninoro — oro B6UBCTBI, 3ano-
AIAHHI TINECHUX YLWKOAXKEeHb, HE3aKOHHOMY MOMILLEHHI [0 NCUXiaTPUYHOI
NiKapHi ToLLO.

Ocoba cTae noTepninot y KPUMiHaNbHO-NPAaBOBOMY CEHCI 3 MOMEHTY
BUMHEHHA WOAO0 Hel K.Np. He3aNeXHO Bif, TOTo, YM PO3MoYanoch y 38’A3Ky
3 UMM KpMMiHanbHE NPOBAAMKEHHS, Y/ 3adiKCOBAHO GAKT BUMHEHHA K.NP.
Woa0 0cobu y npoLuecyanbHOMY NOPAAKY.

OCKIiNbKM H0PUANYHUM GAKTOM, 3 AKMM NOB A3YETHCA NOABa NOTEPNINOro
Y KPMMiIHaNbHO-NPAaBOBOMY 3HAYeHHi, € BUMHEHHSA 3aKiHYeHoro abo He-
3aKiHYeHOro K.Np., He BM3HAOTbCA NOTEPNINMMMK Ti CYO'eKTH, WKOAY AKMM
3anoAifHO BiAMIHHMMM BiA K.Np. AIAHHAMMK, NependayeHnmm KpumiHaab-
HMM 33aKOHOM: Ma/IO3HAYHMM AiSHHAM; NMOBEAIHKOW 6e3 BUHU; AiAHHAM
HeocyaHoro abo ocobu, sika He AOCATNA BiKy, 3 AKOrO HACTAE KPMMiHaIbHA
BiANOBIAANBbHICTL; AIAHHAMM, BUMHEHMMM 32 OOCTABUH, LLO BUKIHOYAOTH X
KPUMIHaNbHY NPOTUMPABHICTb.

BianosiaHo Ao 4. 6 ct. 55 KIK, AKWO BHACAIAOK K.Mp. CTanacA cCMepTb
ocobu (Hanpwuknag, ue moxe byt BOMBCTBO Yepe3 HeobepekHicTb, ne-
penbaveHe 4. 1 ct. 119 KK, abo KapaHe 3a cT. 118 KK ymucHe B6UBCTBO
Npu NepeBuLLEHHI MeX HeobxiaHoi 060poHMK), Npasa NOTEPMINOrO MOXKYTb
MaTWn 613bKi poamyi Ym yneHn cim’i Takoi ocobun. OgHaK 3a3HadeHi oco-
61 He OXONNKTbLCA KPMMiIHA/bHO-NPABOBMM NMOHATTAM NOTEPMINOro Bif,
K.Np.: UMM NOHATTAM MatoTb NMO3HAYaTUCh AMLIE TaKi 0cobu, AKMM WKoAaA
BHACNILOK BUMHEHHA 3104MHY 3aMNOAiI0ETbCA Be3nocepesHbo.

Tomy, HaNPuKao, He po32aa0armescs AK nomepnini ocobu, AKi € 6AU3bKUMU
3r8anmosaHil WiHui, xod i Maki 0cobu MOXyme 303HAMU YHACMIOOK 8YUHEHHA

3/104UHY, nepedbayeHoeo cm. 152 KK, mopasibHUx cmpax0aHs i mamepiansHux
sumpam.

159



2.3.3.2. B13Havatoum micue noTepninoro y CTPYKTYpi CKAady K.np., Mu
NPUEAHYEMOCH 4,0 MAHYKYOro y AOKTPUHI NOTAAALY, 3MiAHO 3 AKMM noTepni-
NN — GaKyNbTaTMBHA 03HaKa 06’ekTa 3104MHY. LA 03HaKa € daKkyabTaTMB-
HOO Yepes Te, WO NoTepniiMii He € 0O0B'I3KOBOID 03HAKOD YCiX CKAALiB
KOHKPETHMX K.Np., nepenbdadernx KK. O3HaKo ckaady K.np. notepninum
CTa€ NLLE TOAi, KONW MOro HaABHICTb BUM/IMBAE i3 3aKOHOAABYOroO BU3Ha-
YeHHA K.Mp.

AKLWLO MOBa B¥e 3allia NPO 3aKOHOAABLA, TO BAPTO 3a3HAYUTK, LLO BiH
[0CUTb YacTo NPAMO He BKa3ye Ha NoTepninoro, ane nepenbavae moro Ha-
ABHICTb, AKA BCTAHOBJ/TOETLCA LWIAAXOM TAymadeHHA KK. Hanpuknaz, notep-
NiIMM Bif, YyMUCHOTO abo HeobepeXKHOro TAXKKOrO TiNECHOTO YLIKOAMKEHHS
AK 3104MHY NPOTU 340POB’A 0COOM BBAXKAETLCA KMBA, LLO MAE GaKTUYHE
310p0B’A, NoAMHA B Nepios, Big HAPOAMKEHHA A0 CMepTi He3aleXHo Bif,
HaABHOCTI y Hel XBOp0ob, Gi3UUHMX Ba Ta iIHWNX iHAMBIAyaNbHMX 0COBAN-
BOCTEMN. 3a TaKMx 0OCTaBMH BKa3iBKa Ha HOPMATUBHE 3aKPIiNI1eHHsA BAacTu-
BOCTEM NOoTepnizoro AK Ha oAHy 3 03HaK LbOro KPpMMiHabHO-NPaBOBOroO
NoHATTA (Hanpuknag, M.B. CeHaTopoOB) HaBPAL YM BUNPaBAaHa.

[HKOIM MOXKHa BECTM MOBY NMPO a/bTepPHATUBHOIO noTtepninoro. Lle mae
Micue Toai, Koni B Aucnosnuii Hopmun KK HasBaHi ABa i Hiiblue MOKAMBUX
notepninux. Tak, y cT. 112 KK dirypytoTb Taki notepnini, Ak Mpe3naeHT, Ha-
POAHWI AenyTaT, YneH ypaay YKpaiHum ToLlo.

2.3.3.3. 3ane)KHOo BiA Kona cy6’eKTiB, AKi PO3LIHIOTLCA SK noTepnini
(iHaKWwe KaKyun, 3a CyO'€EKTHMM 3MICTOM), MOXKHA BUAINUTM [Bi OCHOBHI
no3uLji WoA0 PO3YMIHHA NOTEPNiNOoro BiA K.Np., AKI iCHYOTb Y BITYM3HAHO-
MY KPMMIiHa/IbHOMY Mpas.i.

Mepwa no3uL,ia 3B0AUTLCA A0 TOro, WO NoTepninni — ue bakynbTaTms-
Ha O3HaKa 0b6’eKTa K.Mp., WO XapakTepusye ntoanHy (bismyHy ocoby), 3
nNpuBOAY AKOI BUMHIOETLCA K.NP. Ta/abo AKii BiANOBIAHO A0 KpMMiHab-
HO-NPaBOBOI HOPMM 3aBAAETHCA ICTOTHA WKOAA (UM CTBOPIOETLCA 3arpo3a
ii 3anogiaHHA)".

BuknazeHa no3unuia rpyHTYETbCA Ha TOMY, WO Y YUHHOMY KPUMiHaAbHO-
MY 3aKOHO/ABCTBI TEPMiH «MOTEPNiAMIA» | NOXiAHI BiA, HBOrO TEPMIHWN BXKMK-
BAOTbCA Ti/IbKM CTOCOBHO toaei (bi3nyHmMx ocib). [1o Toro XX eTMMOOriYHO
NOHATTA NOTEPMNi/NIoro nos’s3aHe came 3 GisnyHO 0coboto, a HE TUM YK
IHWWMM KONEKTUBHUM YTBOPEHHAM.

BKasiBKa Ha 3arposy 3anofiAaHHA WKOAM Y BM3HAYEHHI moTepninoro
BBAXKAETbCA BMMPABAAHO, OCKINIbKK Yy BUNAAKY BYUMHEHHA CTOCOBHO /1t0-
OVHW He3aKiHYeHOoro K.np. wkoaa ocobi GakTMYHO MoxKe OyTh i He 3a-

Mysuka A.A., Nlawyk €.B. MpeameT 3104MHY: TEOPETUYHI OCHOBM Mi3HaHHA: MoHorpadia. — K.: MNA-
JINBOJA A.B., 2011. — C. 65, 82; YKpaiHCbKe KpMMiHanbHe Npaso: 3arasbHa yactuHa: MigapyyH. / 3a pea,.
B.O. Haspoupkoro. — K.: FOpiHkom IHTep, 2013. - C. 176.
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noaiaHa (Hanpuknaa, AtoaMHa He BUMNUAA NPU3HAYEHUIM ANA Hel Hanil
3 OTPYTOlO, @ BUAMAA MOro). Ha BiamiHy Bia npeameTa, noTepninomy Bif,
K.Mp. AK HOCIEBI OXOPOHIOBAHMX KPMMIHA/IbHUM 3aKOHOM BiZIHOCUH 3aBX-
[V 3aMOAiIt0ETbCA WKOoAa — peasibHa abo (Y BUMaAKy BUMHEHHS He3aKiH-
YeHOro K.Mp.) NOTeHLUiMHa.

MoTepninnin — ue NoaAnHa, AKa BiapisHAETbCA BiA Tiei hi3nyHOi 0ocobu, Aka
BUMHAE K.Np. BignosiaHo, npun 3anoaisHHi WKoamn camomy cobi notepninmii
AK 03HaKa cKnaay K.np. BiACyTHIN. 3 Luboro npmsoay y n. 3 noctaHosu MBC
BiA, 2 nnnHa 2004 p. Ne 13 «[1po npaKTMKy 3aCTOCYBaHHA CyAaMM 3aKOHO-
[aBCTBa, AKMM NepenbdayeHi NpaBa NOTEPNINMX BiA, 3104MHIB» PO3'ACHIO-
€TbCA, WO HE MOXKYTb OYTM BM3HaAHI NoTepninnmm ocobu, saki nocTparkaanm
BiZ 3104MNHY, BYUUHEHOTO HUMM CAMUMM.

Hanpuknad, ue mae micue modi, Koau y pe3yasmami nopyuweHHs AP minecHi
YWKOOMEHHA 3an00iaHi nuwe momy 800it0 mpaHchopmHo2o 3acoby, Akul nopy-
wue 8KkazaHi lpasusna; 8i0nogioHo, y 020 nosediHyi HEMAE CKaady 3/104UHY, ne-
pedbayeHoeo 4. 1 cm. 286 KK.

CyTb iHWOro, Binbll WMPOKOro PO3YMiIHHA NOTEPNiNoro BiA K.Np. nons-
ra€e y TOMY, WO HUM NPOMNOHYETLCA BU3HABATU HE NLLE HOAMHY, @ M iHLWMKX
coljanbHMX CyB’eKTIB, CKaXKIMO topuanYHY 0CobY, AeprKaBy, iHlWe colianb-
He yTBOPEHHS (30Kpema, opraHisaLito, Lo Aie 6e3 CTBOPEHHA PUANYHOI
0cobu), AKMM 3anoAitoeTbCA WKoaa (pisnyHa, MaiHOBa, MOpasibHa, opra-
Hi3auilMHa, NoniTMYHa Towo) abo CTBOPHOETHCA 3arpo3a 3amnomiaHHS Takol
wKoam" . CBOTO Yacy Npo BiJHECEHHS AepXaBm 40 NOTEPNINNX Bif, 3/104MHY
nncaB Bxe 3ragysaHuin M.C. TaraHues. OpuriHasbHe CNPOCTYBaHHA L€l
Te3n NOAArae y ToMy, WO CTaTyc NOTepniforo € opUANYHO 3aiBMM ANA Aep-
*KaBM — NOTYXKHOro Cy6’eKTa KPMMiIHANbHO-NPaBOBMX BIAHOCKH, WO MOXKe
3aCTOCOBYBATM Bif, BIaCHOrO iMeHi npumyc™.

Y Byab-aKoMy pasi noTepniinmm Bia, K.Np. He BM3HAOTLCA TBAPUHM, peui
abo ABMLLA, a TaKOXK CYCMNiNbCTBO. TaK, y BUNAAKY BYMHEHHA BOMBCTBA UM
Kpagi*KK1M Hemae notpebu BM3HABATK MOTEPNIIMM yce CyCninbCTBO — Mo-
TEpNiNMM BU3HABaTUMETbCA KOHKPeTHa 0coba. AKLLO BBaXKaTK NOTEPNiANM
CYCNiNbCTBO Yy LWiNOMY, TO K.Np. 6e3 NoTepninoro NpocTo He icHyBaTUMe.

CeHatopos M.B. MoTepninuit Big 3104MHY B KpMMiHabHOMY npasi / 3a Hayk. pea, B.l. bopucosa. — Xap-
Kis: Mpaso, 2006. — C. 60; MoTepninnit Big 3104nHY (MidKAUCUMNNIHAPHE NpaBoBe AOCNiAKeHHs) / 3a 3ar.
pea. H0.B. bayniHa, B.l. bopucosa. — Xapkis: Kpoccpoyg, 2008. — C. 39-55; KpumiHanbHe npaso: 3aranbHa
yactuHa: NigpyuH. / 3a pea. A.C. beniybkoro, B.C. Tycnascbkoro, 0.0. Ayaoposa, b.I. Po3oscbkoro. — K.:
IcTHa, 2011 — C. 297; O6was yacTb YroN0BHOMO Npasa: COCTOSIHME 3aKOHOAATE/IbCTBA M HAY4YHOM Mbicn /
Mog pea. H.A. Nlonawenko. — CM6.: Opuanyecknin ueHtp Mpecc, 2011. — C. 286; [epkaBHa nonituka y coepi
3aXMCTy MpaB NOTEPNIANX B KPUMIHANbHUX NpaBonopylweHb B YKpaiHi: MaTepianun «kpyrnoro crony», 25
KBiTHA 2013 p. / Peaxon.: B.l. Bopucos (ronos. pea.), .M. l010BKiH (3acT. ronos. pea.) Ta iH. — Xapkis: Mpaso,
2013.-C.6.
" Cepatok MN.11. TeopeTnuHi i meTogonoriuHi npobaemm cy4acHoro KpumiHanbHoro npasa: MoHorpadis. —
3anopixKa: AKUeHT IHBecT-Tpela, 2012. — C. 142.
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Jlimepamypa

o KopsKaHcbKuit M. MpeameT i 06’eKT 3104mnHy: MoHorpadia. — JHinpo-
neTposcbK: Opuma. akaa. MiH-Ba BHyTp. cnpas; flipa /1T, 2005. — 252 c.

e My3uka AA.,, Jlawyk €.B. MpeameT 3/104NHY: TEOPETUYHI OCHOBM Mi-
3HaHHA: MoHorpadis. — K.: MA/IMBOAA A.B., 2011. - 192 c.

e [loTepninnii Bia, 3104MHY (MiKAMCLUMMAIHAPHE NPaBOBE AOCAIAKEHHS)
/ 3a 3ar. pen. 0.B. baynina, B.I. Bopucosa. — Xapkis: Kpoccpoya, 2008. —
364 c.

e Apemko [.3. CninbHicTb 0O’eKTa 3104MHY B acoujalisx KpuUMiHab-
HO-NPaBOBMX HOPM MPO Pi3Hi CKAaAM OAHOro 3104MHY // BicHUK JlyraH-
CbKOrO Aep’KaBHOrO YHIBEPCUTETY BHYTPIWHIX cnpas imeHi E.O. dinopen-
Ka.—2013.—Bun. 4 (65). — C. 188-196.

3anumaHHsa i 3a80aHHA

1. BigwyKaiTe BKasiBKM Ha 06’eKT K.Np. y cTaTTax 3aranbHoi Ta Ocobamsoi
YyactuH KK Ykpainu.

2. AKi nonoxeHHA Wwoao ob’ekTa 3104NHY € HaMBINbLW AUCKYCIMHMMN B
YKPaiHCbKIA KpMMiHaNbHO-NPaBoOBi Hayui? OxapaKTepusyinTe poaOBuUMA,
BMAOBNI | BeanocepenHii 06’ekTH K.Np., @ TaKOX MOro A0/4aTKOBNN OD'EKT.

3. MOoACHITb, YMM NpeameT K.Np. Biapi3HAETbCA Big 06’ekTa K.Np. Ta Bif,
Moro 3Hapaaas. Y 4omy MoAsaratoTb HOBITHI MiAXOAWM WOAO BU3HAYEHHSA
npegmeTa K.Np.? HaBeaiTe NPUKAaAM PO3MENKYBAHHA CKAaAiB K.Np. 3a A0-
NOMOroto npeameTa K.np.

4. Yum KpMMIiHaNbHO-NPaBOBE NOHATTA NOTEPNINOro BiA K.Np. Bigpi3HA-
€TbCA BiA KPMMIHANbHO-NPOLLECYa/IbHOrO MOHATTA NMOTEPNINOro, i B YOMY
NoNsra€ HeObXiAHICTb BUAIIEHHA OCTaHHbOIO?

PeKomeHOyemo npoyumamu
OnekcaHap Atoma «Tpn myLLKeTepm».
®enip JocTtoeBcbKkMi «bpat Kapamasosu».

Padumo nodusumuco
e Milt Ky3eH BiHHi (CLLUA, 1992, pexucep [xoHaTaH JliHH).
e [oskHew bypto (CLUA, 1960, peskuncep CteHni Kpamep).
e 3akoH lappoy (Benunka bputania, 2011, pexucepu Mitep NlainaoH, Ewni
Mipc, bpiH XirriHc).
e [orsinnb (daHin, Lseuis Ta iHwi, 2003, pexkuncep Mlapc doH Tpiep).
e 3abytuir (Pocisa, 2011, pexuncep Bonoanmump LLleronbkos).
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2.4. O0’€KTHBHA CTOPOHA KPHMiHA/IBHOI'O
NpaBoONoOpPyIIE€HHA

2.4.1. MoHATTA 06’EKTUBHOI CTOPOHM
KPMMiHaZIbHOro npaBoNoOpyLUeHHSA

2.4.1.1. byay4ym 30BHILLIHIM NPOABOM CYCMNiNIbHO Hebe3neyHoro AisHHA,
LLLO NOCATa€ Ha 06’EKT KPUMIHANbHO-NIPABOBOI OXOPOHU, 06’€EKMUBHA cmo-
POHQ BM3HAYaE, y YHOMY NOMArAE K.NP. Ta AKI HACAIAKM BOHO CNPUYMHAE, 33
AKMX YMOB MiCLIA, Yacy Ta 0OCTAaHOBKM Lie K.Np. Mae Miclie, B AKMI cnocib i
3a ZIONOMOTO0 AIKMX 3ac0biB UM 3HAPAAL BOHO BUMHAETHCA.

Ha npakTuui npu 34iiCHEHHI KpMMIHANbHOrO nepecnilyBaHHA Hacam-
nepen, AK NPaBWa0, BCTAHOBIOETbCA came 06’ekTMBHA (Halbinblu iHpop-
MaTWBHa) CTOPOHaA K.MNp., Ha MiACTaBi YOro HaAa i 3’ ACOBYETLCA 3MICT MOro
iHLWWX O03HaK. 3aKOHOAaBellb TaKOXK BiaAae nepeBary 06’eKTUBHIN CTOPOHI
AK HOCitO HAaOYHOI i Binblu-MeHW oAHO3Ha4YHO ¢ikcoBaHOI iHdopmau,i. 3a
3arasibHMM NPaBMIOM, O3HaKM CaMe LIbOro eNeMeHTa CKAaay K.Mp. 3a3Ha-
YaloTbCA B AMCno3nLiax Hopm OcobmBoi YacTUHKM KK Hailbinbl NOBHO.

Hanpuknad, 3reanmysaHHA 3 06’eKMUBHOI CMOPOHU NOAARAE Y CMAMesUX 3HO-
CUHAX i3 30CMOCY8AHHAM (hi3U4HO20 HACU/ILCMBA, NO02PO3u 1020 3aCMOCY8AHHA
abo 3 suKkopucmaHHAMm 6e3nopadHo2o cmaHy nomepninoi ocobu (cm. 152 KK), a
waxpalicmeo — y 3a80/700iHHI Yyxum malHom abo npudbaHHi npasa Ha mMalHo
WIAXOM 0OMAHY Yu 37108 UBAHHA dosipoto (cm. 190 KK).

[poTe NpaBWIbHO BUPIWLWTM NUTAHHA NPO KPMMIHANAbHY BiANOBIAANb-
HICTb 0COBM HEMOXNMBO, AKWO OO'EKTUBHY CTOPOHY K.Np. PO3rsaaTh
i30/1bOBAHO BifA, MOro Cyb’eKTMBHOI CTOPOHU. TaK, BUMAAKM «TUMYACOBOrO
3aMo3nYeHHA MalHa», Xou i HaraZlytoTb i3 30BHILLHbOrO OOKY NPUBAACHEH-
HA MaliHa abo 3aBONIOAIHHA HMM LUISXOM 3/10BXMBAHHA Cy»KO60BMM CTa-
HOBMULLEM, HE MOBMHHI PO3LIHIOBAaTUCL AK K.Np., nepeabdaveHe cT. 191 KK,
yepes BiACYTHICTb YMUCAY, CNPAMOBAHOI0 Ha 06epHEHHS Yy»KOro MalHa Ha
KOPWUCTb BUHHOTO YU iHWMKX OCib.

3HayeHHsA 06’EKTMBHOT CTOPOHM NOMAMAE | B TOMY, LLO BOHA Y PAAi BUNa-
KiB [La€ MOXMBICTb BiAMEXOBYBATK OZHE K.Np. Bif iHWOrO.

O6’eKmuBHa CMOPOHA KPAOIHKU NOAA2AE Y MAEMHOMY BUKPAOEHHI YyH 020
maliHa, a epabexcy —y 8iOKpUMOMY BUKPAOEHHI Yyxco20 maliHa, modi AK 06°ekm,
cy6’ekm | cyb’ekmusHa cmopoHA HA38AHUX NPABONOPYWeEHb NPomMu 8aacHocmi
36i2aromecs.

OcCKiNbKM 06’€EKTMBHA CTOPOHA 3HAYHOK MIPOID BM3HAYAE XapaKTep i CTy-
NiHb cycninbHOT Hebe3nekn K.np., ii 03HaKK BepyTbca A0 yBarK npu BMpi-
LWEHHI NUTaHb, NOB'A3aHMX i3 KPMMIHANI3aLiED Ta NEeHaNi3aLie0 BUMHKIB
NoAMHW. TaK, NPU KOHCTPYHOBAHHI OCHOBHMX i KBaiGiKOBaHWX CKNaiB pi3-
HWMX K.Np. 3aKOHOAaBeUb 3 TUM, W06 HAaroNoCcUTN Ha cneundiyHMX BAaCTU-
BOCTAX KOHKPETHOrO K.Mp., 4OCUTb 4acTO 3BEPTAETbCA A0 TaKMX 3arajiom
baKyNbTaTUBHMX 03HaK 06’EKTUBHOI CTOPOHM, AK cnocib, micue, Yac, obcTa-
HOBKa, CUTyaLl|is, 3HapAAAA | 33COOM BUMHEHHA AIAHHA.
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HagiTb y TOMy pasi, Koau NeBHa 03HaKa, ika XapaKTepu3ye 30BHilLHIO CTO-
POHY BUMHEHOTO, HE € 0OOB'A3KOBOI 03HAKOK 06’EKTUBHOI CTOPOHM CKAa-
[y KOHKPETHOTO K.Mp., BOHa MOXe MaTu KpMMiHa/ibHO-MPaBoBe 3HAYEeHHS,
a came BM/IMBATK Ha NPW3HAYEHHA NOKapaHHS Y NOPAAKY BpaxyBaHHA 06-
CTaBWH, AKi NOM AKLLYIOTb 360 06TAXKYIOTb MOKapaHHA (CT.cT. 66, 67 KK).

2.4.2. fiaHHA (ais um 6e3pianbHicTb)
2.4.2.1. TIoHATTA «CycnifibHO HebesneyHe AiaHHA» oxon/toe ABi dopmu
KPMMiHaNbHO KapaHoi noBeAiHKM 0cobu — akTUBHY (Aia) Ta nacusHy (6e3ai-
ANbHICTb). MepeBarkHa BinbluicTb K.Np., nepeadayeHmnx OcobAnBOLO YacTu-
Hoto KK, Morke ByTu BUMHEHA /inLle WAsxom 4ii. Lle, Hanpuknaz, AepxaBHa
3paja, 3reanTyBaHHsA, rpabix, KoHTpabaHaa, 6aHANTU3M.
3HaYHa KiNbKICTb K.NMP. MOXKe BYMHIOBATUCA LWIAAXOM AK Aji, TaKk i 6e3nj-
ANbHOCTI (30Kpema, NopyLIeHHs BCTAHOB/JEHMX 3aKOHOAABCTBOM BMMOT
NOXEXHOI B6e3nekn, NOPYyLLIEHHS NpaBua Besnekn J0POXKHbOTo pyxy abo
eKkcnayaTauii TpaHcnopTy 0coboto, AKa Kepye TPAHCMOPTHMM 3acobom,
cny:xboBa Heabanicts). ICHYIOTb TAKOX K.MP., AKi MOXYTb BYMHIOBATUCA
TiNbKK Wsxom 6e3aisanbHOCTi (HeHaaaHHA A0MNOMOMM XBOPOMY MeAMYHUM
NPaLiBHUKOM, HeBUMAATa 3apObiTHOI NaaTh, cTMneHAil, NeHcii Yn iHWmX
YCTaHOB/IEHUX 33aKOHOM BMMAAT Towo). KpumiHanbHa BiAnoOBiganbHICTb
HaCTa€ AuMLIe 3a CycniibHO HebesneyHe fifgHHA, a He 3a WKIAAMBI OYMKM,
nepeKkoHaHHA, Hamipn abo HebesneyHuit cTaH ocobu.
lpUKAadoM 8CMAHOBAEHHA KPUMIHA/6HOI 8i0nosidasbHocmi He 3a OifHHSA, a 30
cmaH ocobu, HenpulHAMHUU 0518 KepisHuymea depxcasu, € 4. 2 cm. 541 KK YCPP
1927 p. LUa Hopma nepedbayana 3acmocysaHHA no3basneHHA subopyux npas i 3a-
CnaHHA 0o siddaneHux patioHie Cubipy Ha n’Ame PoKie 014 NOBHOAIMHIX YseHis
POOUHU 3padHuKa (silicekosocnyucbosuys, akuli 30ilicHue smedy abo nepesaim 3a
KOpOOH), AKI #CUau cnineHo 3 HUM abo nepebysanu Ha (o2o ympumMaHHi, Hasime
AKWO u/ 0cobU HiY020 He 3HaMU npo s84UHeHHA 6/[7CbKOBOCﬂy)+(606L4€M 3[)05U.

2.4.2.2. BUNHEHHA K.NP. WAAXOM Aii 03HAaYa€ aKTUBHY BO/IbOBY MOBE/HKY
0CcobMU, IKa KOHTPOHOETLCA CBIAOMICTIO TOrO, XTO BUMHAE K.NP. Y 3B'A3KY 3
UMM NOHATTAM Ail Yy KpMMiHaNbHO-NPaBOBOMY PO3YMiHHI HE OXOMHOKTHCA
3AiNCHIOBAHI MMMOBONI PedNEKTOPHI PyXM NOAMHK. TaK, HE MOXKe Yyepes
BiACYTHICTb CyCMi/IbHO Hebe3neyHoro AissHHA HeCcTU KPUMIiHalbHY Biano-
BiAaNbHICTb 33 3aMOAIAHHA TiNECHOro YWKOAXeHHA ocoba, Aka BHACNiIA0K
PanToBOro raJibMyBaHHA aBTo6ycy, O nepeBo3nTb nacammpiB, naga€e Ha
IHLWY MOAMHY | KanivmTb .
b., AKuli npayosas cMopoxem Maz2a3uHy, N08epmMar4uce ygeyepi 000omy i3
3apAdxeHor pywHuyeto, noba4yus, wo n’aHull M. Hamazaemosca nobumu [1. [Ljob
He donycmumu 6iliKu, b. supiwug 30ilicHumu nocmpin y nogimpa. lobayuswu b.,
AKUl Habnuxasca 00 Micya KoHgnikmy, M. KuHyscs 0o Hb020 i panmoso 8dapus
lio2o Hozoto 8 Husim. Bid yoapy b. 8nas Ha 3ems1t0, MUMOBO/I HAMUCHY8 Ha Chy-
ckosull 2a40oK pywHUYi, 8id nocmpiny M. 3a2uHys. KanuHiecekum palioHHUM cyoom
BiHHUUbKoI 061acmi b. 6ys 3acydxeHull 3a 86uscmeo 3 HeobepexHocmi. 3akpu-
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8aK0YU KPUMIHAABHY cnpasy 3a sidcymHicmio y diax b. cknady 3104uHy, cydosa Ko-
ne2iqa y KpumiHanbHUXx cnpasax BC 0b6rpyHmMyeana C80€ piuieHHA MUmM, Wo CMepms
M. cmanaca 8 pe3ynemami He HeobepexHux 0ill b., a HechodisaHo2o Hanady Ha
HbO20 | HenpasomipHux dill camo2o nomepnino2o’.

Pasom 3 TUM iMNyNbCUBHI AiT (30Kpema, BUMHIOBAHI Y CTaHi CMAbHOTO Ay-
LWEeBHOrO XBW/IIOBAHHA) MatoTb OXOM/OBATUCA MOHATTAM AiAHHA Y KPUMIi-
Ha/IbHO-NPaBOBOMY CeHCi .

MparHy4m yHUKHYTU diKuii, BinobparkeHoi y cT. 21 KK YkpaiHu, 3rigHo 3
AKO AiAHHA N'AHOT NOANHN 3aBXKAM BBAXKAIOTLCA KOHTPOIbOBAHMMM Ti CBI-
[OMICTIO, HIMeLbKMIA 3aKOHOA4aBelb 3anNpoBaAnB CaMOCTIHY KpUMiHab-
HY BiZNOBiAaNbHICTL 0COOM 32 yMUCHE abo HeobepexHe noBeaeHHA cebe
[0 cTaHy abcontoTHoro cn’sHiHHA. BianosiganbHicTb 3a § 323a KK ®PH
HaCTa€, AKLWO Y BKa3aHOMY CTaHi 0coba BUYMHAE NPOTUNPABHE AiAHHA | He
MOXKe ByTM nokapaHa 3a HbOro, OCKI/IbKM BHACNIAOK CN'AHIHHA Byna He-
ocyaHoto abo i HeocyAHICTb He BMK/OYanach.

3a cBOED Gi3nYHO CYTTHO Aii AK dopmMa KPpMMiIHANbHO MPOTUMNPABHOI
NOBEeAIHKM MOXYTb BYTU PI3HUMK. AK NPaBMIO, Lie PiI3HOMAHITHI pyXK Tina
JIOAMHM, BKIOYAKOUM MIMIKY i *KecTu. TaK, Morpo3a 3actocyBaHHAM ¢i3ny-
HOMO HACWNLCTBA MNPV 3rBANTYBAHHI MOXe BUPAXKAaTUCb Yy AeMOHCTpaLii
36poi, a 0bmaH AK cnocib BUMHEHHS LaxpailcTBa MoxKe HabysaTun BuUrnaay
KOHKMOAEHTHUX Ail (HanpuKaz, BUKOPUCTaHHA dopMeHoro oaary ocoba-
MU, SIKi BUAaoTb cebe 3a NpaLiBHMKIB MiniLii i nig BUrnsaom obLyry Buay-
YatoTb Y MOTEPMiZIOro MaTepianbHi LiHHOCTI AK «pe4voBi A0Ka3m»). Okpemi
K.Np. MOXKYTb BYTN BUMHEHI WNAXOM BUrONOLLIYBAHHA abo HanMCcaHHA ciB,
dpa3s, npomos. Lle, Hanpuknaza, norposa B6GUBCTBOM, NyHAIYHI 3aKANKK A0
BYMHEHHA TEPOPUCTUYHOIO aKTy, 3aBiLlOMO HenpasAMBe MNOKa3aHHA, PoO3-
FONOLLEHHS KOMepLiiHOi abo HaHKIBCbKOI TAEMHMLI. 3a AONMOMOrO0 C/iB
MOYTb BUKOHYBATN OO’EKTUBHY CTOPOHY TaKi CniBy4acHMKMK, AK Niadypto-
Bay4, OpraHi3aTop Ta iHTeNeKTyaIbHUI MOCOOHMK.

Llikaso, Wo amepukaHcbKa OOKMPUHA Oi€to, 00CMaMHbOK 0718 NPUMASHEHHSA
00 KpumiHaseHoI 8i0N08idasnbHOCMI, BUSHAE Y M.4. pyxu A3uKd. o K.np., supa-

HeHUX y crosecHil ¢popmi, y CLUA gidHocAmMb, Hanpukaao, 3mosy, nidbyposaHHs,
308i00M0 Henpasduse NOKA3AHHA, G MAKOM CNiBy4acms y K.np.

MoHATTAM Aii Y KPUMiIHAaAbHO-NPaBOBOMY PO3YMiHHI OXOMNIKOETHCA Ta-
KOX CBilOMe BMKOPUCTAHHS TBAPWH, Pi3HOMAHITHMUX 3acobiB, B TOMY YMC-
Ni 36poi, BUPOHHUUMX NpoLeciB, Gi3UYHMX ABULL, CUA NPUPOAK (CKaKiMo,
BMCOKOT i HWU3bKOT TEMNepaTypu, 3eMHOTO TAXKIHHA), IHWWX AOAeNn, AKLIO
OCTaHHI He NianAratoTb KPUMIHANbHIM BiANOBiAabHOCTI (ONnocepeaKoBaHe

MpaKT1Ka NPOKYPOPCKOro HaA30pa NP PaCCMOTPEHWUM CYAAMM YTroNoBHbIX Aen: C6. AOKyMeHTOB. — M.:
Opwua. aut., 1987. - C. 8-9.
" BaxaHos M.W. U36paHHble Tpyapl / CocT. B.U. TiotiornH, A.A. Baiiga, E.B. XaputoHoBa, E.B. LLleBueHKo;
oTB. pes. B.A. Tauui. — Xapbkros: Mpaso, 2012. — C. 471-472.
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BUMHEHHS K.MP.), — 33 YMOBM, LLIO 3a3HaYeHe BUKOPUCTAHHA KOHTPOHOETb-
€ BUHHUM. MMiaxia, 3rigHO 3 AKMM cycninbHO HebesneyHa Aia BOaYaeTb-
ca i To4i, KoAn noanHa besnocepeaHbo He 34iMCHIOE Gi3MYHOrO BMAMBY
Ha 06’eKT KpMMiHaIbHO-NPaBOBOI OXOPOHM, IHKO/IM HA3MBaAOTb NPaBUIOM
«MPOAOBKEHOT PYKM 3104NHLAY.

2.4.2.3.Nip 6e30iaabHicmIo pO3yMieTbCA CycnifibHO Hebe3neyHa BobOBa
noseajiHKa 0cobu, Lo NOMATaE Yy HEBMKOHAHHI HaseXHoro — Toro obos’s3-
Ky, AKMIN ocoba noBMHHa Byna i morna BMKOHaTK. TaK, KpMMiHANbHO KapaHa
6e3iANbHICTb MOXKe NONAraTU y BiACYTHOCTI HAaNEXHOro KOHTPO/IO 3a TBa-
pUHaMKM (30Kpema 3a cobakamm BIMLLIBCbKMX NOpiA) UM HEBTPYYAHHI B iXHIO
noBeAiHKy. 3a HasBHOCTI NiACTaB BKasaHa H6e3aianbHiCTb Toro, XTo 6yB 30-
60B’A3aHMI | Mir yBe3neynTn 0ToUyoYMX Big, arpecMBHOT TBAPMHM, MAE KBa-
nidikyBatnch 3a cT. 119 KK Ak BOMBCTBO Yepes HeobeperkHicTb abo cT. 128
KK aK HeobepexHe TaxKe abo cepeaHbOoi TAXKKOCTI TileCHe YIWKOAMKEHHS.

BnactumBicTio po3misayBaHoi 6e34ianbHOCTI BU3HAETbCA HAABHICTb HE MO-
PaNbHOrO, @ Came NPaBoBOro 0608 A3Ky 0COOU AiATU NEBHUM YMHOM Y KOH-
KpeTHil cuTyalli. Lleir 060B’A30K MOXKe BMMAMBATK i3: BUMOT YMHHOIO 3a-
KoHOZAAaBCTBa (HanpuKknag, 060B A30K CBiAKa AaBaTW NOKa3aHHs, 060B’A30K
BOZ,is 3yMMHUTM aBTOMALLIMHY NPKY YepPBOHOMY CBIT/i CBiTA10POPa, 0608’'A30K
NiKapsA HaaBaTM MeaMyHY I0NOMOrY); 3aKOHHOTO HaKa3sy YM PO3MNOPAAMKEH-
HA; npodeciiHMx 060B A3KIB; AOroBOpPYy (30KpPEMa, Lie CTOCYETbCA OCiD, AKi
Ha NPaBOBMX 3acaax 3iNCHIOIOTb BUXOBAHHSA MasOAITHIX AiTein abo Harmaz
3a HMMMK); nonepeaHbOI NoBeAiHKM 0cobu (TaK, y cT. 135 KK roBopuTbea npo
3aBigome 3anumlleHHA He3 gonomoru ocobu, aka nepebysae y Hebesneuy-
HOMY A8 XXUTTi CTaHi i N030aBAeHa MOXAMBOCTI BXUTWN 3aX0/4iB 4O CAMO3-
BeperkeHHs, BUMHEHE TUM, XTO CaM MOCTaBMB NOTEPNISOro y Takui cTaH).

B amepuKaHcoKili opuduyHili nimepamypi npu obrpyHmMysaHHi KpumiHaneHoi 8io-
noeidaseHocMi 3a 6e30if6HICMb MAKOXH HA200WYEMbCA HA MOMY, WO NPagosuli
0608’A30K diAmu (8UnUBAE 3 POOUHHUX CMOCYHKIB, 8UMOR2 3AKOHY, 002080pY HALIMY,
cmeopeHoi cyb’ekmom Hebesneku moujo) HeobxioHO 8iOpi3HAMU 8i0 MOPATLHO2O
0608’A3Ky. Ha 8i0MiHy 8i0 nioxody, AKuli cKAABCA y KpUMiHabHOMY npasi ®paHyji, y
CLLIA ocoba He Hecmume KpumMiHasbHy 8i0nogidasnbHicme 3a HEHaOaHHA AonomMoau
momy, xmo nepebysac y Hebe3aneui (HanpuKnao, 30 me, Wo He pAMYye OUMUHY, AKa
moHe, abo He nonepedxae cs1ino2o, AKul pyxaemsca 00 0bpusy), Hagime SKWO ue
moeno bymu 3pobrneHo be3 byob-aKoi HebesneKu Yu He3py4Hocmi s ocobu.

32i0H0 3 § 13 KK ®PH nidnseae nokapaHHo moli, xmo He 84uHSE 0ill, HeobXiOHuUX
0718 3anobieaHHA HACNIOKY, nepedbayeHo020 CKAAOOM KPUMIHG/IbHO Npomunpas-
HO20 OifIHHA, AKWO icHye ioeo npasosuli 0608’A30K He donycmumu HACMAaHHA

ICHYE, WonpaBsaa, TouKa 30pY, 3rifHO 3 AKOIO AN1A BUCHOBKY NPO IOPUANYHY cneuudiky akTUBHOI | nacus-
HOi GOPM 3/104MHHOT NOBEAIHKM AOCTATHIX NiAcTaB Hemae. AgKe 0co6/MBi YyMOBM NPOTUNPABHOCTI 3/104MH-
HOro AiAHHA BCTAHOB/IOIOTLCA 3a BO/IEIO 3aKOHOAABLA 3a/1€KHO Bif, Linelt KpMMiHaNbHO-NPaBOBOi OXOPOHU
AK gNA 4ji, Tak i gna 6esgianbHocTi (gMB. Npo ue: Haraesa T.U. ®opmbl U BUAbI MPECTYMHOTO NOBEAEHMA:
AsToped. aucc. ... 4-pa opua. Hayk. — M., 2012. — C. 19-22).
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Ubo2o Hacnioky. ¥ cm. 41 KK Imanii 3a3Ha4aeEMbCA, WO HenepewKoOMaHHA pe-
3ynbmamy 3 60Ky 0cobu, Ha AKY NOKAA0eHO opuduyHUl 0608°430K nepewkooumu
UboMy pesysiemamy, npupieHEMbCA 00 (1020 3an00iAHHSA.

Hamomicme KK ®paHuii nepedbayae gionosioasnsHicme 3a Halibinew epybi 3
moyku 30py mopani sudu be3difanbHocmi, be3KapHicme AKUX icmomHo 3a4inana
6 2pomadcbry OymKy. Midembcsa, 30Kpema, Npo: HenepewKoOMAHHSA 3104UHY a60
npocmynky npomu minecHoi HeOomopKaHHoCMi AtOuUHU (4. 1 cm. 223-6); HeHa-
0aHHA donomoau 0cobi, sKka nepebysac y Hebedneui (4. 2 cm. 223-6); Henosioom-
71eHHA NPO 3/104UH (cm. 434-1); HenosidomseHHs NPO NO2aHEe NOBOOXEHHS i3 HENO-
8HONMIMHIM ab0 IHWOM 060K, KA HEe CNPOMOXCHA 3axucmumu cebe (cm. 434-4);
6e30isnbHicmb c8idKa, AKUl 3HAE Npo HesuHysamicme ocobu, Aka nepebysae nio
sapmoto abo 3acyOxeHa 3a 3/104UH YU Npocmynok (cm. 434-11).

AK 6a4MMO, 3aKOHOAABELb KOXKHOI AepXKaBW, BUXOAAYM i3 BNACHOTO yAB-
NIEHHA NPO CNiBBIAHOWEHHA KPUMIHAbHO-NPABOBUX HOPM | NPUNKCIB MOpa-
Ni, NO-Pi3HOMY OKPEC/IHOE MEXKi KPMMIHAbHO NPOTUNPaBHOI 6e3aiabHOCTI.

PeanbHa MOM/AMBICTb BMKOHATU TMOKNAAEHUM Ha ocoby npaBoBKUiA
000B’A30K SIK XapaKTepucTnka 6e3aiabHOCTI 3a1enTb AK Bia, 06’ekTnB-
HWX, TaK i CyO'EKTUBHUX YNHHMKIB. Y AeAKMx BMNaaKax y KK BCTaHOBNEHI
cneujanbHi 0BMEKEHHS Woa0 NoBeAiHKM 0cobu, SKi NOBUHHI BpaTch A0
yBaru Npu BUPILIEHHI NUTAaHHA NPO KPUMIHANbHY BiAMNOBIAaNbHICTE 0COOU
3a 6be3nianbHicTb. Tak, KaniTaH cyaHa HecTMMe BiZANoBiAaIbHICTb Ha NiacTa-
Bi CT. 284 33 HeHaZaHHA AOMNOMOIM iHWOMY CyaHY Ta ocobam, saKi Ha BoA-
HOMY LWAAXY 3a3HaM XA, ULLIE Y Pa3i, KOW BiH MaB MOX/MBICTb HaZaTh
Taky gonomory 6e3 cepimosHoi Hebesnekn s CBOro cyaHa, Moro ekinaxy
i macaxkunpis. BianosiganbHicTb 3a CT. 139 BMKAOYAETLCA, AKLLO HAa4aTK A4O-
NOMOTry XBOPOMY MeANYHOMY MPALIBHUKY 3aBaANAMN PISHOMAHITHI XUTTE-
Bi 06CTaBMHM, NO3HaYeHi y Ui Hopmi KK AK noBaKHi NpUYnHK. 3pobneHi
y cT.cT. 139, 284, 135, 136 Ta iHLWMX 3aCTEePEKEHHA BUAAOTLCSA 3aMBUMM
(HaaMipHMMK), AEMOHCTPYIOTb HEMOCAIA0BHICTb 3aKOHOAA@BLA, OCKINbKM
3p03yMiNo, WO i B iHWMX BUMaAKax KpMMiHaNbHa BiANOBIAaNbHICTL 32 6e3-
[iANbHICTb MOBMHHA HAcTaBaTW /iMLIE 33 HAABHOCTI B 0COBM MOMKANBOCTI
AiATU HaNeXHUM YAHOM.

Bunpasdosytoyu 3a 8i0CymHicmio cKAady 3/04UHY 30CMYNHUKA Oupekmopa
cnaHyeximiyHoe2o 3asody i3 kKadpie i nobymy P, 3acyoxeHo2o 3a xasamHicme,
Cydosa Koneeia y KpumiHanbHUx cnpasax BC CPCP momusgysasna ceoto no3uyito
mum, wo y uiei ciyx6osoi ocobu byna 8i0CYMHA MOX/UBICMb BUKOHAMU HA/1eMH( -
HUM YUHOM noKnadeHi Ha Hei 0608’a3Ku. P. He 3mie 3ab6e3neyumu nponyckHuUl
PEHUM HA nidnpuemcmei ma OXOPOHY cmady MemaHony, ew(padeHoeo Micue-
suUMU Humenamu (19 i3 HUX BHAC/IOOK 8XUBAHHA MEMAHOsY 3a2UHYAU), Yepe3
HesasepuleHicms npouecy bydisHUYUM8Ba ma, K Hacsi0ok, 8i0cymHicme cnopyo i
npucmpois, HeobxiOHUX 0s19 YHeMOX/IUBAEeHHA NPOHUKHEHHS CMOPOHHIX 0Cib Ha
mepumopifo 30600)/*.

btonneteHb BepxosHoro Cyaa CCCP. —1987. — Ne 4. — C. 26-27.
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2.4.2.4. KpumiHanbHa BiANoOBiAanbHICTb He HacTae 3a Aii HenepebopHoi
cunu, Nia AKOK PO3YMIETLCA AiA CTUXIMHMX CUA NpUpoan (3emaeTpycu, no-
BEHi, NOXexi Towo), ntoaen (CTpaku, aemoHcTpauji, 61okaaun, rpomasa-
CbKi 6e3nopaaku, BOEHHI Aji Towo), 3BipiB, iHLWMX HaA3BMYalHMX abo He-
BiABOPOTHUX GaKTOpiB (HanpuKkiad, TeXHOreHHa Katactpoda, PpisionoriyHi
npotecK), yepes saki ocoba nosbasneHa peasnbHOT MOKAMBOCTI BUMKOHATU
NOKMaAeHNN Ha Hei NpaBoBMii 060B’A30K. BBaXKaeTbes, WO HenepebopHa
CcuAa, cneuianbHa pernameHTaLia AKoi y YnHHoMy KK BiacyTHA, MOBHICTHO
nepeLwKoaAKaEe NMOANHI 34iMCHUTM BUMHOK, AKMI BUPaAXKaEe il BoNtO. Tak, me-
ONYHUIA NPALLIBHUK HE MOBUMHEH HECTU KPMMiHa/bHY BiAMNOBiAa/IbHICTL 33
HEeHaaHHA XBOPOMY AOMOMOTIU, AKLO BiH HE 3Mir noTpannTn A0 XBOPOro
BHACNIAOK NOBEHI.

3akpusaroyu 3a 8idcymHicmio cknady 3/0YUHY KPUMIHA/BHY Cnpasy, NopyweHy
wo0o nocadosux ocib, silicekosocnyxbosuis i npayisHukie 3C ma MO, cnid4ul
8UX00U8 3 Mo2o, Wo 8s1y4yeHHA 20 k8imHa 2000 p. maKmMu4YHOI pakemu Kaacy «3em-
na-3emna» «To4Kka-Y» y wcumnosull 6yOuHoK y m. bposapu i 3a2ubese 8HAcni0oK
pyliHysaHHA 6yOUHKY mpbox ntodell cmasna pe3ynsmamom Oii HenepebopHoi cunu.
BHacniook subyxy nopoxoso20 aGKyMysaamopa pakemu nio Yac nosnsomy 8iobynocs
pylHY8aHHA pakemu, wo npuseesno 0o 8uxody 3 1ady cucmemMu KepysaHHA Hero.
OcKinbKu 08uU2yH npo0oBHY8a8 NPAUBAMU, A MEXAHI3MY CaMOiK8Ioauii pakemu
nepedbayeHo He bys10, e nomsAes0 3MiHy mpaekmopii pyxy pakemu i nompansasH-

HA i1y #eumsaosuti 6yOuHoK'.

2.4.2.5. Mpupoaa ¢isnyHOro npumycy Ta HenepebopHOi cuam pisHa.
AKWO GI3UYHNI NPUMYC MOXKe 3aCTOCOBYBATUCA TiZIbKM MOANHO, TO He-
nepebopHa chMNa MOXKe BUHMKATM i 3 iHWKNX 06CTaBMH. Pis4yHMn Nnpumyc
nosArae sk y 6besnocepeaHboMy GisMYHOMY BMIMBI Ha OPraHiam tloanuHM
(B TOMY YmMCAi 3aCTOCYBaHHI OTPYNHMUX, CUNbHOALIKOUYMUX Ta iHLWMX PEYOBUH i
3acobiB), Tak i B 0bMexkeHHi cBo6oAM NepecyBaHHsA y NpocTopi 6e3 KoHTaK-
TY 3 TiIOM NHOOMHMN.

Ocoba He Hece KpMMiHaNbHOI BiAMNOBIAaNbHOCTI, SKWO BOHA 3anoaiana
LIKO/Y MPaBOOXOPOHBAHMM iHTepecam nig 6esnocepeaHim BNAMBOM ghi-
3UYHO20 NPUMYCY, BHACNIAOK AKOTO il BOAA Oyna NOBHICTIO NpUrHiYeHa, 1
ocoba He morna KepyBaTu CBOIMM BYMHKamM (4. 1 cT. 40 KK).

TaK, cmopox< He mMoxe Hecmu e8i0nosidasbHicmes 3a nopyweHHsA 06086’sa3Kie
w000 oxopoHu matiHa (cm. 197 KK), akwo npu Hanadi Ha 06’ekm, akuli 8iH oxopo-
Hs€, lioeo 6yn0 38’A3aHO Yu tiomy 6Ya10 CNPUYUHEHO MAMKI MinecHi YyWKOOMEHHS |
mum camum no3basaneHo MOMUBOCMI BUKOHY8AMU c8ili 0608’A30K Uj000 0Xopo-
HU 06’ekma. He moxce 8idnosioamu 3a 84uHeHHA 8buscmea 0coba, AKUWO KinbKa
ocib 3acmocosyroms 00 Hei (hizudHe Hacu16Cmeo, MpuMaroyu ii, 0aromes 3apa0xce-
Hull nicmonem it 'y pyKy i ecynepey 8oni yiei ocobu Hamuckaroms ii nanbuem Ha
cnyckosul 2a4oK nicmosiema 3 memoro 86u8cmMa8a iHWOoI MOOUHU.

Bubyx y Bposapax: diHan // OpuanuHui BicHMK YKpaiHu. — 2000. — Ne 51.
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Mcuxiynuii npumyc, T06TO BNAMB Ha CBIAOMICTb NOANHN 3 METOIO 3MY-
CUTW T BYUUMHUTM K.MpP. 32 AONOMOrOH0 NOrpos (BOMBCTBOM, 3rBaNTyBaHHAM,
3aMNOAiISHHAM TiIECHUX YLLIKOAMEHb, 3HULLEHHAM MalHa, Norpo3un-LaHTa-
Xy TOWO), Ta Qi3UUHMIA NPUMYC, BHACNIAOK AKOro ocoba 3bepirana Mox-
NINBICTb KEpPYBaTK CBOIMM AiAMM, BUKIKOYAIOTb KPMMIiHANbHY BiANOBiAa /b-
HiCTb 3@ 3aN0AiAHHA WKOAM NPAaBOOXOPOHIOBAHMM iHTEpPEcam, AnLLEe AKLLO
ocoba, AKa 3a3Hana Takoro BNAMBY, nepebysana y cTaHi KpalHboi Heobxia-
HoCTi (4. 2 cT. 40 KK).

Kacup He nosuHeH Hecmu KpumiHasbHy 8idnosidanbHicMe 3a me, wo 8iddas
2powi 3104UHUAM, AKI no2poxcysanu tiomy 86UBCMBOM.

Ocoba, aKa Wwaaxom nepebopHoro GisnyHoro npumycy abo NCMxiYHOro
NPUMYCY 3MYLLYE iHLY 0COBY BUMHUTK K.MP., MOBUHHA BM3HABATUCH Niady-
ptoBavem 3104MHY. TOM, XTO BYMHMB K.NP. Mig, BNAMBOM BKAa3aHOTo NpUMy-
Cy, Ma€ PO3rNAAaTUCh AK MOro BMKoHaBelb. Ocoba, AKa 3aCTOCOBYE Here-
pebopHMA Gi3MUHKMIA NPUMYC, BUCTYMNAE AK BUKOHABELb BiANOBIAHOIO K.Mp.

Y cutyauiax, aki He OXon/TLCA NMOHATTAM KPalHbOT HeObXiAHOCTI, ne-
PeboPHUN GI3UYHMIA NPUMYC | NCUXIYHUA MPUMYC AK YUHHWUKM, WO MOBHI-
CTHO BO/IO NIIOAMHM He NapanisytoTb i Anlle YCKNAAHIOTb BMBIp TOro yn
HLWOro BapiaHTy NOBEAiHKM, BPAaxOBYOTbCA AK 0OCTaBMHa, WO NOM AKLLYE
nokapaHHa (n. 6 4. 1 cT. 66 KK).

Mo0ibHUM YuHOM 8uUpiuyeMbCA po3enadysaHa npobaema y KK ®paruyii. 32ioHo
3i cm. 122-2 uybo20 KodeKcy He nidndeae KpumiHansHil eionosidassHocmi ocoba,
AKa 0ida1a nid enaueom miei Yyu iHWoi cunu abo Npumycy, SKUM 80HA He Moanad
npomucmosamu. KpumiHansHe 3aK0HO0a8CMB0 0epxas — KOAUWHIX (hpaHyy36KUX
KosnoHil (Anxup, Madaeackap, Mapokko, CeHeaar) | 0earux iHWUx 0epicas, AKi
3a3HanAU ppaHuy3sbkoeo enausy (benveid, Manema, HidepnaHou, Ekeadop), ma-
KOXC BUK/HOYAE KPUMIHAMNbHY 8i0N08idansbHICMb Yy 8UNAOKY NPUMYCY CUsoko, AKIl
Hemoxuso 6yno npomucmoamu. Cydosa NpaKMUKQA 'y HA38aHUX 0epxasax, 3a
3020/16HUM NPABUIOM, PO32/1A00€ Ue hOPMYyHOBAHHA AK MAKE, WO BK/IKYAE He
auwe gisudHud, a i ncuxiyHul npumyc.

BenbMu moyHe 8U3HAYEHHSA N02PO3U NPU NCUXIYHOMY NPUMYCI MOXHA 8i0WyKa-
mu y KpUMIHAA6HOMY 30KOHO0a8CMa8i 0epias — KOAUWHIX 6pUMAHCLKUX KOAOHIU
(IHOii, KamepyHy, KaHadu, Manalszii, CiHeanypy mouwio), a makoxc 0esKux 0epias
JlamuHceKoi Amepuku (ApeeHmuHu, Kocma-Piku, Hikapaeya). 3a3suyal y ubomy
pasi idemecsi Nnpo noepo3y HeealiHo2o 3anodiAHHA cMepmi abo MAXKO20 minec-
HO20 YWKOOMEHHA, HEMUHYYOI MAXCKOI WKOOU. [Tpu yboMy 3GKOHOOaBEUb YiMKO
Ha3uBa€ Mi OiSHHSA, BYUHEHHS AKUX He Moxe bymu sunpasdaHe mum, uo ocoba
0iana nid 8naAUBOM NCUxiYHO20 NPUMycy (30Kpema, ymucHe ebuscmao, 3reasnmy-
BQHHSA, 0epHasHa 3pada). 3a KPUMIHAIbHUM NPAsom AHenii NOCUNAaHHA Ha Nozpo-
3y He 8Nn/aUBAE HA 3/104UHHUL Xapakmep nosediHKU GKMUBHUX Y/1eHi8 3/104UHHUX
opeaHizayili, ocKinbKu Ui 0cobu docume Yacmo 8unpaso08YHMbCA MUM, Wo 0ifau
nid 8NUBOM NO2PO3 IHWUX Y/IeHI8 MAKUX OpeaHi3auil’.

*

[opoHos B.H. CpasHuTenbHoe yronosHoe npaso: O6wan yactb: MoHorpadwmsa / Mog obu,. u Hayy. pea.
C.M. Wepbbl. — M.: FOpautuHdopm, 2009. — C. 237-240.
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Cnocobom NCUXIYHOrO MPUMYCY [0 BUMHEHHS K.Mp. moxKe 6yTu i rin-
HO3, AKMI NO-Pi3HOMY BM/IMBAE Ha MCUXIKY NOAMHM 3aNEXKHO Bif, TEXHIKM
M IHTEHCMBHOCTI FINHOTUYHOrO HaBilOBaHHA Ta iHAMBIAYyaNbHOI CNPUAHAT-
JIMBOCTI riNnHOTM30BaHoro. CTaH rinHOTUYHOTO TPAHCY MoKe ByTU AK nepe-
6opHUM, KoM ocoba 36epirae 34aTHICTb MEBHOK MIPOK KOHTPOOBATH
CUTYyaL,ilo | ONMPATUCb BMMOTaM FiNHOTU3epa, Tak i HenepebopHUM, TaKUM,
O MOBHICTIO MPUrHIYYE BOMIEBUABNEHHA MOAUHN | pOBUTL i TakKMM cobi
CNiNuMMm 3HapAAAAM Y pyKax rinHoTM3epa.

IcHytomb Oepxcasu, KpUMiHA/IbHE 3AKOHOOAB8CMBO AKUX NPAMO BU3HAE 2iNHO3
30c060M NCuxiyHo20 npumycy (Hanpuknao, I13paine, MakedoHis, CroseHis, Xopsa-
mis, TainaHo, Egionis). Tak, cm. 34 3aKoHy 13painto Npo KpuMiHaseHe NPaso npo-
20/10WYE, Wo 0coba He nidageamume KpUMIHGbHIG 8idnosidanbHoCMi 30 8YUHEHe
Heto OiAHHA, AKW0 80HA He MO2/1a 06pamu Mix lio20 84UHEHHAM MA YMPUMAHHAM
8i0 Hb020 Yepes HeMOMIUBICMb Kepysamu pyxamu c8oeo mina. 1i0 makum OisH-
HAM pO3yMIEMbCS, 30KPEMA, OiSHHS, BYUHEHE NiO 8NUBOM 2iNHO3Y.

OcKinbKK noBefiHKa 3arinHOTM30BaHOi 0COOM GpaKTUUHO MoKe ByTh Nos3-
H6aBneHa BONbOBOro xapakTepy, a B cT. 40 KK YkpaiHu naetbes avwe npo
nepebopHMIA NCUXIYHUIK NPUMYC, 33 AKOro ocoba 36epirae xoya 6 MiHiManb-
HY MOXX/IMBICTb KEPYBaTN CBOEKD NOBEAIHKOLO, BITYM3HAHUI KPUMIHANbHUIA
3aKOH BapTO AOMOBHUTWU MOMIOKEHHAM MPO HenepebopHUI MCUXiYHUIA
npumyc. Mpun ubOMy MiCLLe TaKOrO MONOXEHHA, AK | HOPMK NPO Henepe-
6opHUI GisnuHMit npumyc (4. 1 cT. 40), — He y po3aini VIII 3aranbHoOI YacTu-
HW, OCKINIbKM Y UMX BMMAAKAX NAETbCA HE MPO BMKAOYEHHA KPUMiIHANbHOI
NPOTUNPABHOCTI AiAHHA, @ NPO BiACYTHICTb AK TAaKOr0 AIAHHA Y KPMMIHaNb-
HO-NPaBOBOMY PO3YyMiHHI, TO6TO v po3aini Il 3aranbHOi YacTUHKM KK.

2.4.3. CycninbHo Hebe3ne4Hi HacniaKKU Ta NPUYMHOBWUIA 3B’A30K

2.4.3.1. byap-aKe K.Np. CNPUYUHAE HEraTUBHI 3MiHW Y peanbHilt AincHo-
CTi, TArHe cycninoHO Hebe3ne4yHi HacAiOKU, AKi NONAraloTb Yy 3anOAisHHI
WKoAM 06’eKTy KpMMiIHAIbHO-NPABOBOI OXOPOHM. 3a CBOIM 3MiCTOM 3ano-
[itoBaHa WKoAa Moxe ByTH, 30Kkpema:

— ¢diznyHo0 (NpM BBUBCTBI, TINECHOMY YLWKOAMKEHHI TOLWO);

— MaiHoBOLO (30Kpema, Npu rpabexi, 3HULWEHHI abo NOWKOAKEHH] Mali-
Ha, YXWIeHHI BiJ cniaTh nodaTkis i 360pis);

— MOpasbHOW (MpU He3aKoHHOMY Mo3baBieHHi BoMi abo BUKpaZeHHI
MHOOMHW, Hapy3i HaZ MOTWU/IOD, 3rBANTYBAHHI TOLWO);

— MOAITUYHO (NPU NocAraHHI Ha TepuTopianbHy LiAICHICTb | HeaoTop-
KaHHICTb YKpaiHu);

— opraHizauirHoto (ii CnPUUYNHAIOTL, 30KPEMA, 3104MHK ¥ cdepi cnykbo-
BOI A4iANbHOCTI);

— eKosioriyHoto (NpuTamaHHa nepeaycim A1s 3/104MHIB NPOTH AOBKINNA);

— KOMMJIEKCHO (MOEAHAHHSA ABOX YK Binblie BUAIB LWKOAM, 30KpemMa di-
3MYHOI | MOPaNbHOI).

Ane He Byab-siKa WKoAA, 3aNoAitoBaHa K.Mp., BBAXKAETbCA CYCMiIbHO He-
H6e3nevyHMMM HacniaKamM AK 03HAKOK CKAady TaKoro npaBomnopyLWweHHA.
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OcobnmBicTb BKaszaHWX HacniaKiB nonsrae y Tomy, WO BOHW NiaAatoTbCs
6iNblI-MeHLI TO4HOMY BCTAHOB/IEHHIO Y NMOPAAKY, 3aKpinaeHomy KIK. Tak,
TAMKKICTb 3aN0AiAHMX 0COBi TiNeCcHMX yLKOAKEHb BU3HAYAETLCA Ha NiacTa-
Bi BMCHOBKY CyA0BO-MeAM4YHOI eKkcneptusn. BogHodyac npobiemaTnyHo
3’sicyBaTh 06CAT OpraHi3aLinHoi i MOpaabHOI LWKoAM, 3aN04iAHOT MpaBoMip-
HOMY GYHKLiOHYBaHHIO YNPaBAiHCbKOT chepn dakTom oaepKaHHA Henpa-
BOMIipHOT BUroaun. PisHMUA v XapakTepi WKoAM, CNpuiYnHIoBaHOi 0b’ekTam
KPUMiHa/IbHO-NPaBOBOI OXOPOHW, BPAXOBYETbCA 3aKOHOAABLEM (Mopss, 3
IHWWMM YUHHUKAMW) NPU KOHCTPYOBAHHI CKAaais K.np.

3anexHo Big Toro, 0H60B’SA3KOBUMM UM HEODOB'A3KOBMMU O3HAKaMM
06’eKTUBHOI CTOPOHM € cycnifibHO Hebe3neyHi HacniakM, TO6TO 3aneXHO
BiA, 3aKOHOAABYOI KOHCTPYKLi, K.NP. NOAINAOTLCA HAa NPABOMNOPYLIEHHA 3
bopManbHUM i MaTepiaNbHUM CKAA0M.

L1719 NOPIBHAHHA: y KpUMiHAM6HO-NPasosili dokmpuHi CLLA 3104UHHI hoca2aHHA
noodinaMsCA HA «3/104UHU NOBEOIHKU» | «3/104UHU pe3yasmamy». Y 8usHa4eHHi
nepwux 3/104UHHI HACMIOKU HE 8KA3YIOMbCA, d MOMY KPUMIHAAbHY 8i0N08i0arsb-
Hicmbe maeHe 30ilicHeHHA 3a60poHeHOI N08edIHKU (HaNPUKIA0, Kepy8aHHS asmo-
mobinem y cmaHi anK020/16HO20 CN'AHIHHA, WO He CNPUYUHUIO HOOHOI peansHol
WKOOU). Y 8U3Ha4eHHI 3/104uHi8 Opyeoeo 8udy, HABNAKU, BKA3YEMbLCA HA pe3ysib-
mam, HACMAaHHA AKo20 i dae nidcmasy 018 hpumsazHeHHA 0cobu 00 KPUMIHAbHOI
gionosidasbHocmi. Llinkom o4eguOHo, W0 30 pi3HUUi Y mepmiHonoeaii HagedeHul
nodin 3104UHI8 hakMu4YHO 36i2dEMbCA 3 YCMANEHUM Yy HAWOMY KPUMIHAAbHOMY
npasi N00iNOM KPUMIHAABHO KAPAHUX OifiHb HA NPABONOPYWEHHSA 3 (hOpMasnbHUM
i MamepiansHUM CKAAOOM.

KprMiHanbHi npaBonopyLleHHA 3 opMaabHUM CKAALOM — Lie K.Np., 419
BM3HAHHA AKMX 3aKIHYEHMMM NOCTAaTHLO CaMoro GaKTy BUMHEHHA CyCnib-
HO Hebe3neyHoro AiAHHA (AepskaBHa 3paja, NigMiHa YyXoi AUTUHK, oaep-
*KaHHA HENPaBOMIpPHOT BUroam Toulo). Hacniakm y upbomy pasi B 06'eKTUBHY
CTOPOHY HE BKJIOYEHI; BOHM MOXYTb BPAax0BYBATUCb MPWU MPU3HAYEHHI MNO-
KapaHHA AK 06TAXKyo4Ya obcTaBMHa abo (3a HasBHOCTI NiAcTas) OTPUMYBa-
TV CaMOCTIMHY KPMMiHaNbHO-MPaBOBY OLIHKY 33 iHWKWMKM Hopmamu Oco-
61mBoi YacTUHM KK.

3a 4. 1cm. 366 KK sk cnyxcbose nidpobreHHs Keanipikysas cyd nepuioi iHcmaH-
uii 0ii ., AKa, npauyroro4u 20/1080t0 PalioHHOI CNIKU CNOXUBYUX MOBAPUCMS, CKAA-
n1a 3a8i0omo Henpasousi dokymeHmu — 008i0ku npo nepebysaHHsa C. Ha nocadi
MeHeOdmepa mosapHo20 8iddiny palicnoxcuscninku i npo me, wo M. npayrosas
B8AHMAXCHUKOM 0NMOB0I 6a3u 8KA3AHOI CNiflku. BU3HAOYU NPABUIbHOK MAKY Kpu-
MIHabHO-NPaBo8Y OUiHKY 0ili 1. | cnpocmosytouu HageOeHi 8 KacauiliHil ckap3i
apeymeHmMu 3acyoxceHoi, koneeia cyddie Cydosoi nanamu y KpUMIHAAbHUX cnpa-
sax BC y ceoili yxeani 3a3Ha4una, wo 3104uH, nepedbaveHuli 4. 1 cm. 366 KK, su-
3HAEMBCA 30KIHYEHUM 3 MOMeHMY 8YUHEHHA OOHIEI i3 8KA3aHUX y yili Hopmi Oill
He3a1exHo 8i0 moao, Yyu bys sukopucmaruli niopobaeHuli OoKymeHmM i Yu cnpu4u-
HUAU MaKi Oii AKi-He6ydb HaciOKU".

BicHuK BepxosHoro Cyay Ykpainu. —2006. —Ne 8. - C. 17.
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Y K.np. i3 matepianbHMM CKNa[0M CyCnifibHO HebesneyHi HacniaKkuM, Ha-
BNaku, nepenbaveHi Ak 060B’A3KOBa 03HaKa 0H’'EKTMBHOI CTOPOHW CKAaay
K.np. (ocHoBHOro abo keanipikoBaHoro). Taki Hacniaku 3adikcoBaHi y auc-
nosuuii Hopmn Ocobaneoi YacTnHm KK abo BMNAMBatOTL 3 Hei | cTaHOBAATL
coboto 3anoaisiHy 06’eKTy KPMMIHA/IbHO-MPAaBOBOT OXOPOHU WKOAY, BU3HA-
YeHy y KinbKicHomy Ta/abo AKicHOMY BiHOLLEHH.

AKWO nepeabadvyeHnin y 3aKOHi HacNiaoK He HacTaB, K.Mp. i3 maTepianb-
HUM CKNa[OM BBAXKA€ETbCSA HE3aKiHYeHWM, i KBajidikauia BYMHEHOro 3a
HaABHOCTI NiZACTaB NOBMHHA 3AiMCHIOBATUCH i3 NOCUAAHHAM Ha BianoBsigHy
yacTuHy cT. 15 KK (Hanpuknag, 3akiH4yeHuit 3amax Ha B6MBCTBO). He Bu-
KNHOYAETHCA LLe OANH BapiaHT KPUMIHANbHO-NPABOBOI OLLIHKM BYMHEHOTO —
KOHCTaTalifa BiACYTHOCTI AK TaKOro CKAady K.np.

Konezisi cyddie Cydosoi nanamu y kpumiHaneHuUx cnpasax BC susHana, ujo Ho-
B0OKAX0BCLKUL MicbKUl cyd XepCOHCbKOT obnacmi npunycmuscda nNomMusKu, Kosau
Keanigikysas 'y m.4. 3a cm. 166 KK 0ii P, Aka nepebysarodu y cmaHi cn’aHIHHA, Ha
mpu 200UHU 3aAUWUAQT Y ICOCMY3i C80K0 YOMUPUMICAYHY OOHBKY. BidnosidHo 0o
oucno3suyii cm. 166 KK 3nicHe HesukoHaHHA 6bameKkamu 0608°A3Kie no 002140y 3a
OUMUHOK YMBOPHIE CKAAO Ub020 3/104UHY AUWE 8 MOMY pa3i, AKWO 80HO Chpu-
YUHUMO MAXCKI Hacnioku. CmaH 300poe’sa 3HalideHoi OUMUHU 8UABUBCA 30008irlb-
HUM, YOOHUX XPOHIYHUX YU [HWUX 30X80PHOBAHbL Ni0 4ac 02a1a0y OumuHU 8cma-
HossieHo He byso. Tomy yx8asok Konezii cy00is 3 8UPOKY, BUHECEHO20 CMOCOBHO
P, suKnoYeHo 8Kasieky Ha Keanigikauito ii 0ili 3a cm. 166 KK i Ha npusHaveHHs iti
NOKAPAHHA 34 CYKYNHICMIO 3/104UHI8 .

Y KK cycninbHo Hebe3neyHi Hacniakm ak 060B’A3KoBa 03HaKa 06’eKTMB-
HOT CTOPOHM CKNAY KOHKPETHOTO K.Mp. MO3HAYatoTbCA NO-Pi3HOMY:

1) 3ycTpivatoTbea amcnosuuii Hopm KK, B AKMX cycninbHO HebesneyHe
LiAHHA Ta MOro Hac/igoK OMUCYIOTLCA OAHWM | TUM e MOHATTAM. TaK, y
cT. 194 i cT. 196 KK IaeTbca nNpo 3HMLLEHHA abo NOWKOAMKEHHSA MaliHa;
BOMBCTBO 3 06’€KTUBHOI CTOPOHM — Lie 3riaHo 34. 1 cT. 115 KK npotunpasHe
3an04iaHHA CMepTi iHWIMK NOAMHI;

2) iHoai y TeKkcTi KK 1A nosHaveHHs cycnifibHo Hebe3neyHux Hacniaxis
BUKOPUCTOBYETLCA TEPMIHONOTIA, AKA BXMBAETLCA Yy TEXHILI, MeANUNHI, iH-
wnx chepax KUTTEAIANBHOCTI NtoaAnHN. TaK, y 4. 2 cT. 134 KK dirypye Ta-
KM HAaCNiAOK HE3aKOHHOTO NpoBeAeHHs abopTy, Ak 6e3nniaHicTb, a B Y. 2
CT. 277 KK — TakuIM HAcNigoK NOLWKOAMKEHHA LWAAXIB CNONYYEHHS | TpaH-
CNOPTHMX 3acobis, AK aBapis noizaa abo cyaHa. O3HaKM TiINECHUX YLLIKO-
OXeHb, Ha3BaHi y cT.cT. 121-125, 128 KK, 3Haxo4ATb AeTa/ibHY KOHKpPeTu-
3auito y 3atsepakeHmnx MO3 [Mpasuiax cyaoBO-MeANYHOTO BU3HAYEHHA
CTYNEHA TAMKKOCTI TIIECHUX YLWKOAXKEHb;

3) He piAKICTIO € BUKOPUCTAHHA OLHOYHUX MOHATb (30Kpema y u. 4 cT. 152
KK BKa3syeTbCcsa Ha 0COBAMBO TSXKI HAC/iZAKM 3rBaNTyBaHHSA, a B 4. 3 cT. 204

PiweHHA y KpmiHanbHUX cnpasax. — 2008. — Bun. 1. — C. 109-110.
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KK — Ha oTpyeHHSA Ntoaeit), AKi HANOBHIOKOTbCA KOHKPETHMM 3MIiCTOM Y MO-
PALKY AOKTPUHANBLHOIO i CYAOBOro TAYMAYeHHA KPUMIHANbHO-NPABOBOI
HOPMMU. IHKOWM TPYAHOLLI BCTAHOB/IEHHA OLLIHOYHMX O3HAK, AKI NO3HAYaoTb
cycninbHO HebesneyHi HacniAKM, CNOHYKaloTb 3aKOHOAABUSA 34iMCHIOBATH
iX TAyMayeHHa. Tak, y npumitui 0o cT. 248 KK po3’acHI0ETbCSA, WO caig, po-
3YMITU Nif, ICTOTHOK WKOAOM AK 03HAKOK 0O’EKTUBHOT CTOPOHM HE3aKOH-
HOTO MOJIOBAHHA.

CKacosyro4u cy0osi piuieHHsA, AKUumu T. 6ya10 8U3ZHAHO BUHHUM y cnymbosil He-
06anocmi, i HanpasagYu cnpasy Ha Hosul cydosuli po3ensd, Konezia cyddig Cy-
0080i nasnamu y KpumiHansHUx cnpasax BC y ceoill yxeasi 3a3Ha4ua, wo cyo nep-
Woi'iHCMaHuii hakmu4yHo He 8Ka3as, y YOMY NOA2AE ICMOMHA WKOOA AK HACMIO0K
HeHanexHo20 BUKOHAHHA T. c80iX cywbosux 0608°s3Ki8, xo4 ye € 0608’3K08010
03HAKOK CKAaody 37104UHY, hepedbayeHozo Y. 1 cm. 367 KK. Takum yuHom, 6ynu
npoizHoposaHi Ak sumoau KK, mak i po3’acHeHHs BC, HagedeHe y n. 6 nocmaHosu
8i0 26 epyoHs 2003 p. No 15 «[1po cydosy npakmuky y cnpasax npo nepesueH-
HA 871a0U abo Cry#b0oBUX NOBHOBAMEHbY, 32I0HO 3 AKUM AKWO WKOOA NOAA2AE Y
3aN00iFHHI cycnineHO Hebe3neyHux HACiOKi8 HeMamepianbHo20 Xapakmepy, nu-
MaHHA Npo i icmomHicme 8UpPILIYEMBCA 3 YPaXyB8AHHAM KOHKpeMHUX 0b6cmasuH
cnpasu. OCKinbKU icmomHa wKoda y uboMy 8unadKy € NOHAMMAM OUIHOYHUM,
Cy0 mas 303Ha4uUMU y 8UPOKY, Ha AKil niocmasi wkoda, 3anodisHa nosediHKow T,
byna 8u3HaHa makxoro. Kpim ybo2o, cyd y BUPOKY He CNPOCMy8a8 BUCHOBKU OP2aHY
docydosozo cnidcmea npo me, wo T., ykAadaroyu i BUKOHYIOYU AK KepieHUK nio-
npuemcmaa 002080puU niOpAOdY, 8 pe3yanbmami yMUCHO20 NOpYWeHHsA 8UMO2 HOp-
MamueHO-NPasosUX aKMI8 i /10KAsbHUX OOKYMEHMI8 3068008 04YO/HO8AHOMY HUM
nidnpuemcmay mamepiansHux 36umekie y po3mipi 750 muc. epH.”;

4) CBOEPIAHMM CYCNibHO HeHE3NEeYHNM HaCNiAKOM € MiACTaBM BBaXKaTK
camy no cobi peanbHy MOXAMBICTb HACTAaHHA TAKKMX HACNiAKIB, AKa ne-
penbaveHa y Aeskux Hopmax YmHHOro KK sk 03HaKa 3aKiH4eHoro cknaay
37104MHY (30KpeMma, cT.cT. 239, 240, 267, 272-277, 326 KK). MaeTbca npo
TaK 3BaHi AENIKTM NOCTaBNeHHA Yy Hebe3neKy («4eniKT CTBOpeHHsA Hebes-
NeKM»), AKi CNPUYMHAIOTL 0O'EKTY KPMMiIHAIbHO-MPaBOBOI OXOPOHU MPK-
HaMHi OpraHisauinHy WKoAy. 3aKOHOAaBEeLb, KPUMIHANI3ytoun AenikTm
nocTaB/ieHHs y Hebe3neky, He 0BMEKYETLCA Y TaKMX BUMNAZKax BKA3iBKOKO
Ha NopyLeHHs cneuianbHUX NPaBMA BOYEBUIb i3 TUM, OO YHUKHYTHU dOop-
Ma/1bHOrO MiAX0Ay NPWU KPMMiIHA/IbHO-NPABOBIM OLLHL BKa3aHMX NOPYLLIEHb
6e3 ypaxyBaHHA CTyneHto Hebe3nekn, CTBOPEHOT HUMM A1 OXOPOHKOBAHMX
3aKOHOM BiJHOCKUH"".

Tak, 3104nH, nepenbaderHnin 4. 1 c1. 239 KK, BM3HAETHCA 3aKiHYEHUM 3
TOro MOMEHTY, KoK 3abpyaHeHHA abo NcyBaHHA 3eMesb CTBOPMIIO Hebes-
NeKy A8 KUTTS, 300p0B s toaein abo Ana A0BKINASA. 3arpo3a 3anoaiaHHA

" PiweHHs BepxosHoro Cyay YkpaiHu. — 2009. — Bun. 2 (19). — C. 110-116.

™ Tpo apryMmeHT Ha KOpWCTb Lii€i HayKoBOI No3uLii auB.: baxaHos M.U. U36paHHble Tpyabl / CocT. B.U. TioTio-
rmH, A.A. Baliaa, E.B. XaputoHosa, E.B. LLleBueHKo; 0TB. pea,. B.A. Tauumii. — Xapbkos: Mpaso, 2012. — C. 473-475.
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LWKOAM MA€E BYTU peanbHO, OYEBUAHOO, @ HEraTUBHI HacniaKK (3arnbens
xo4a 6 ofHiel NtoanHM abo 3aparkeHHs il enigemMivHum Yn iIHPeKLiMHMM 3a-
XBOPHOBAHHAM, 3HUXKEHHS TPMBANOCTI *KMUTTA ab0 iIMyHHOr0O 3axMCTy toael,
BiAXWJEHHA Y PO3BUTKY Nt0AeN TOLWO) HE HaCTaloTb JULLIE 3aBAAKU CBOE-
YacHO BXUTUM 3axo4am abo B cuy iHWKMX 0OCTaBUH, AKi He 3a/1eXaTb Big,
BOJi BUHHOT 0Cobw.
AHanozom sidomux KK YkpaiHu denikmie nocmassneHHs y Hebesneky € nepedba-
yeHe cm. 227-1 KK ®paHuii 3anuwieHHa HenosHonimHsoi ocobu y siui 0o 15 pokis
y 6y0b-AKOMY MiCUi, 30 BUHAMKOM 8UNAOKi8, KOaUu 06CcMaguHU 3a1UWEHHA 00380-
nanu 3abesneyumu 300poe’s i beaneky ocobu. loka3oeo, wjo ueli 37104UH PO3-
UIHIOEMbCA PPaHUY3bKO OOKMPUHOK AK mamepiansHul Ha mild niocmasi, uo
HAC/1iOKOM, 3 AKUM NO8’A3YEMbCA KPUMIHA/IbHA 8i0N08i0asibHicMb 8UHHO20, mym
8UCMYNAE CMBOPEHHA 3a2P03U 3aN00IAHHS WKOOU 0cObi HENOBHOMIMHBO2O'.

2.4.3.2. Mpu4uHosuli 38’A30K MiX [iSHHAM i cycnifibHO Hebe3neyHnmmn
Hacniakamm — 060B’I3K0Ba 03HaKa 0O’EKTUBHOIT CTOPOHM Y K.Mp. i3 maTepi-
aNlbHUM CKNafoM. AKLWIO BiACYTHIN TakmMit 3B'S30K, KpMMiHasbHa BianoBsi-
[A/bHICTb 3@ HACTaHHA CyCniibHO Hebe3neyHnx HacNiAKiB BUKAOYAETHCS.
Y KK BiacyTHe HOpMaTMBHE BWM3HAYEHHS MOHATTA MPUYMHOBOTO 3B’A3KY,
TOMY BMPIilLEHHA LbOro MMUTAHHA BiAAAETHCA HA pO3Cy4 Cyay, a B Teope-
TUYHOMY aCMneKTi PO3POONAETLCA HAYKOK KPMMiHaNbHOTO Npasa. OCcTaHHA
3a3BMYaii PO3INALAAE NPUUMHOBMIA 3B"A30K MiXK CycnifibHO Hebe3neyHMMm aj-
AHHAM i cycninbHO Hebe3neyHMm HacniaKom 3 no3nLii dinocodii. Mpu ubo-
My MUTAHHA NPO METOAONOTIYHI 3aCaAn KPUMIHAbHO-NPABOBOrO BYEHHA
NpPO NPUYMHOBMI 3B’A30K HANEXKMUTb 10 YNCAA ANCKYCIMHMX.

MpuunHa y dinocodii — Le pisHOBMA AETEPMIHALLiT, TaKe ABULLE, AKE 3aKO-
HOMIPHO (FreHETUYHO), i3 BHYTPILHbOI HEODXIAHICTIO NOPOAKYE (BUKANKAE
[0 KUTTA) iHWe sBuLLe — HacAiaoK. MprymHa — Le 06’EKTUBHUI 3B'A30K MiXK
baKTOM MaTepianbHOro CBITY 1 HAaCcNiAKOM LUbOro GakTy. ICHytoUn 06’ekTnB-
HO, M03a HALIOW CBIZOMICTIO, MPUUYNHOBUIM 3B’A30K MOXKe BYyTKN Ni3HaAHWUIM
NoAMHOW. TIPUYMHOBKIA 3B’A30K, AKMIA HANEXUTb 06’EKTMBHOMY CBITY, He
MOXKe DYTW OTOTOXKHEHMI i3 CYAXKEHHAM MPO HbOTO HABITb AyKe NMPOHU-
KAMBOTO cnocTepiraya.

Teopieto KpMMiHanbHOTrO Npasa byAn pPo3pobaeHi Taki OCHOBHI KOHLENLi
NPUYMHOBOIO 3B’A3KY: €KBIBA/IEHTHOCTI; HEPIBHOLLIHHMX YMOB; HaMbMKYOI
NPUYUHKN; a[eKBATHOI NMPUYNHOBOCTI; HEODXIAHOTO CIPUYUHEHHS; peasb-
HOI MOXX/TIMBOCTI; BipOriAHOT NPUYMHOBOCTI. OpUriHaAbHE BMCNOBIOBAHHA
A.A. TlIOHTKOBCbKOrO NPo Te, WO 3 NPUBOAY NPUYMHOBOTO 3B'A3KY Yy Npa-
BOBII HayL,i ICHYE LM «NapaaMeHT AyMOK», 30epirae CBOKO aKTyaNbHICTb
ON1A CYy4aCHOI KPMMIHA/IbHO-NPABOBOI AOKTPUHMK, | He InLIe YKPATHCbKOI.

*

YronosHoe npaso 3apybexHbix cTpaH: 06wan n OcobeHHasn YacTu: YuebH. / Mog pea. U.4. Ko3ouku-
Ha. — 3-e u3g. — M.: Bontepc Knysep, 2010. — C. 330.
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Hacamnepen 38epHiMO yBary Ha Te, O NPUYNMHOBMI 3B'A30K — Lie Npo-
Lec, Wo npoTikae B Yaci. CycnibHO Hebe3neyHa noBeiHka 0cobu moxe
OyTK BU3HAHA NPUYNHOLD CycninbHO Hebe3neyHoro Hac/iaKy nuLle y pasi,
AKLLO BOHA Yy Yaci nepeayBana MOro HaCTaHHIO: CNoYaTKy Mae byTh BYMHe-
He AiAaHHA, a 3roJ0M — HACcTaTW Hac/igoK. BaxknmBo, oAHak, wob AiaHHA
NopOoAXKYBaNO HACNIAOK, aAyKe 30BHIlIHA NOCAIA0BHICTb NOAIN He 3aBXAM
CBiAYMTb NPO HAABHICTb MPMUYNHOBOTO 3B'A3KY. [POINOCTPYEMO NOFiYHY No-
MWIKY «MiCNA TOro — OT)KE, BHACAIA0OK TOrO» Ha NPUKAAAi.

Miwoxio, Akuli nepexodus 8ysUYto, panmMoso 8nas, nomim oeo nepeixag asmo-
Mobine. byno dosedeHo, wo niwoxio neped asmomobinem 3’agusca i 8nag Hecno-
disaHo; 800il, AKUl nepesuwu8 8CMAHO8/AEHY WBUOKICMb, XO4 | 3acmocysas He-
2atiHe 20/16My8aAHHA, H(Jf.?@y Ha nomepniﬂoeo YHUKHYymMu He 3mie. CydOBO-MEdUHHC/
eKkcnepmu3sa 8CMaHoO8UAG, WO CMepms Niwoxoda Hacmasa 8id0 8oeHenas6Ho20
NopaHeHHA 8 cepuye we 00 Hai30y Ha Hboeo asmomobinem. Omxce, NPUYUHOBO20
38’A3KY MiX NpomMuNpasHoK No8eodiHKOK 800iA | CMepmIo Nioxo0a HEMAE.

Y KpUMiHaNbHO-NPAaBOBOMY PO3YMiHHI MPUYMHOBMI 3B"A30K 03HAYAE, WO
cycninbHo Hebe3neyHnn HacNiaoK ByB NOPOANKEHMI NEBHUM AiAHHAM, a
He noBeaiHKo TpeTix ocib (y T.4. NOTepninoro) Yn Oyab-sKMUX iHLWIKUX 30B-
HiLLIHIX CMA (BTPYYaHHA CUA NPUPOAM, TEXHIYHWUX MPOLECIB TOLLO). IHaKLwWwe
Kasyuu, AKOW He Byno AiaHHA, cycninbHO Hebe3neyHuit HacNiLoK He Ha-
cTaB 6u. TobTo Teopia ekBiBaNeHTHOCTI (abo PiBHOLHHMX YMOB), NigaaHa
3arasioM CnpaBeaNMBIA KPUTULj 3@ HaaAMIpHE PO3LIMPEHHA MEX KPUMiI-
Ha/IbHOI BiANOBIAA/IBHOCTI, MA€E | PaLLiOHAa/IbHE 3ePHO — MPaBMIO YABHOIO
BUKOYEHHS. PAaKTUYHO e NpaBuao (3rigHo 3 HUM Tpeba BCTaHOBIOBATY,
4yn ByN0 AOCNIAXKYBAHE AiAHHA TiEH YMOBOI, Oe3 SIKOi HacNiKM He HacTa-
/1) BMKOPUCTOBYETLCA MPMOBIYHMKAMM PI3HUX MiAxoniB BMpillEHHA MNpO-
61eMU NPUYMHOBOTO 3B'A3KY Y KPMMiIHAIbHOMY MpPaBi.

Tpeba po3pi3HATM Taki AeTepMiHytoUi GaKTopu, SK NPUYMHA Ta YMOBMU.
OcCTaHHI, Ha BIAMIHY BIZ4 MPUYMHK, XOY i BiZirpatoTb NeBHY POJib y PO3-
BMTKY MPUYMHOBOTO 3B’A3KY (MOXYTb 1Oro npmuckoptoBaT abo, HaBMnakM,
rabMyBaTh), cami No cobi He CNPOMOKHI Yy KOHKPETHI 06CcTaHOBL No-
POAXKYBATU Ti YW iHWI HAcNiAKM. HAaTOMICTb NpUYMHA CAYrye BUpiWanb-
HUM i BU3HaYanbHUM GAKTOPOM HACTaHHA HacniAKiB. Tak, YyMOBOLO, a He
NPUYMHOK HAaCTaHHA CMepPTi Nacaxupa, AKMIM HecnoaiBaHo BUCTPUOHYB 3
KY30Ba i 3arMHyB Nid KoNecamm 3yCTPiYHOro TPAaHCNOPTY, € AiAHHA BOAIA
aBTOMObiNA, AKMN y NOPYLIEHHA BCTaHOBNEHMX NPaBWA A03BOAMB Naca-
UPY IXaTh B Ky30Bi.

Y pi3HMX K.NP. PO3BUTOK NPUYMHOBOTO 3B’A3KY BiAOYBAETLCA NO-PISHOMY.
TaK, y BBUMBCTBaX NPUYMHOBUIA 3B’A30K, AK NPaBU/IO, € KOPOTKMM i He3no-
cepeaHim. Pazom i3 TMM, AKLLO BUHHMIA A4iAB 3 yMUC/IOM Ha BOUBCTBO, TpU-
Ba/iCTb Yacy, WO MUHYB 3 MOMEHTY 3aNOAIAHHA YWKOAXEHb A0 HAaCTaHHA
CMepTi noTepniforo, Ans KBanidikaL,ii 3104MHY AK yMMUCHOro BGMBCTBA 3Ha-
YyeHHA He mae (n. 22 noctaHosu MBC Big 7 ntotoro 2003 p. Ne 2 «[Mpo cy-
[OBY NMPAKTUKY B CNpaBax Npo 3/104MHM NPOTM KUTTA Ta 340P0B’A 0COOU»).
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OdecbKkuli obnacHul cyd 3a ymucHe 86UBCMBO 3 Xys1i2GHCbKUX MOMU8ie 3acyous
M., akuli 3080408 wicme yoapie HOXeM y ¥ummeso saxciugi opeaHu C. Hezsaxca-
oYU Ha HaoaHy meduyHy donomoey, nomepninull nomep Yepes 37 OHig 8HACNIOOK
3an00igHuUX GOMy YWKOOMEHb KUWEYHUKA | 8e/IUKUX KPOBOHOCHUX CYOUH. 3anu-
waroqu 6e3 3a00801eHHA KacayiliHy ckapay adeokama M., 8 Akili cmasunoce nu-
MaHHA Npo nepeksanigikayito 0ili 3acydreHozo 3 n. «6» cm. 93 Ha 4. 3 cm. 101
KK 1960 p., cydosa Konezisa y KpumiHansbHUx cnpasax BC e ceoili yxeani 3a3Ha4una,
wo cmepms nomepninozo nepebysae y be3nocepedHbOMY NPUYUHOBOMY 38 A3KY
i3 3an0diAHUM (oMY YWKOOHEHHAM, a 3HAYHUU NPOMIHCOK YACYy MiH HOHECEHHAM
nopaHeHs i cmepmio C. cam no cobi He Moxce c8idyumu npo 8idcymHicme ymucny
Ha 8buscmeo”.

TpagnuinHo B niTepaTypi BMAINAIOTb OMNOCEpPeaKOBaHMA MPUYUHOBMIM
3B’A30K, KOAIM Yy 3aM0AiaHHA CycniNbHO Hebe3neyHoro pesyasTaTy BTpyYa-
€TbCA NOBeAiHKa TpeTix ocib abo 30BHilIHIX cua. Hanpuknaa, nopyweHHA
060B’A3KIB LLOAO OXOPOHM YY»KOrO MaiHa CTBOPIOE HeobXxiaHe niarpyHTA
019 HAaCTaHHA TAXKKKUX Hacniakie (cT. 197 KK), aAki daKTMUYHO BUKAMKAOTHCA
(3ymoBntotoTbes) abo noBeAiHKO 0OCib, AKI BUMHAIOTL MOCATaHHA Ha MalHO
(HanpuKknaa, BMKpadatoTb Moro), abo aieto CTUxiiHMX cun npupoaun. bara-
TOCTYNiHYaCTUIA PO3BUTOK NMPUUYMHOBOTO 3B’A3KY NpUTaMaHHUIA i ANda 310-
YMHiB, NepeadayeHmnx, 30Kpema, cT.cT. 264, 287, 320 KK.

[lo OpieHTOBaHMX Ha KOPUCTIB KPUTepiiB BCTAHOBNEHHA MPUYMHOBOIO
3B’A3KYy Y HEODEepEeKHUX K.MP. MOXKYTb BYyTW BigHeceHi Taki MomeHTK: 1) un
Oyno AiaHHA 0cobu y BUIMIALI NOPYLWEHHS NpaBuaa besnekn HeobxigHo
YMOBOI CTBOPEHHS aBapiliHOl cuTyaLii; 2) YM HanexaTb LWKiAAUBI Hacia-
KW, WO HAcTann B OO'EKTI KpMMiHANbHO-MPABOBOI OXOPOHM, A0 TiEl KaTe-
ropii Hacniakie, Ha 3anobiraHHA AKMM PO3paxoBaHe BiAMNOBiAHE NPaBMIO
besnekun, nopylueHe cyb’ektom; 3) um BianoBiaae 06’€EKTUBHUIN MEXaHi3m
3anNOoAiAHHA WKOAM Tih NOCNiAOBHOCTI HACTaHHA HACNiAKIB, Ha 3anobiraHHs
AKMM pPO3paxoBaHe BiNOBiAHe NpaBunao besneku.

Ha npakTtuui oaHieto 3 Halbinbw NpobaemHMX LOAO0 BCTAHOBAEHHS
NPUYMHOBOrO 3B’A3KY € CMTyaLLiA CMiNbHOrO 3anoAiAHHA HACNiAKY Heobe-
PEXKHOI MOBEAIHKOK KifIbKOX 0Cib, KoM HeobxiaHO BpaxoByBaTK CTYMiHb
y4acTi KOXKHOro i3 cy6’eKTiB y 3aN0AisHHI €AMHOMO 3/I0YMHHOTO PesybTa-
Ty. 3 upboro npmeoay y n. 7 noctaHosu MBC Big 23 rpyaHa 2005 p. Ne 14
«[Mp0o NpaKTMKy 3aCTOCYBaHHA CyAaMM 3aKOHOAABCTBA Yy CMpaBax NPo AeAKi
3/104MHU NPOTK Be3neKn JOPOXKHBbOrO PyXy Ta eKCnyaTaLii TpaHCnopTy, a
TAKOX NPO aAMIHICTPATMBHI NPAaBOMNOPYLWEHHS Ha TPAHCMOPTI» PO3'ACHO-
€TbCA, WO Y BMNaAKax, Konu nepeabdadeHi cT. 286 KK cycninbHo HebesneyHi
HaCANiAKM HacTanu Yyepes nopylweHHA npasua 6e3nekn AOPOXKHbOro pyxy
Ta ekcnayaTauii TpaHcnopTy ABomMa abo Oinblie BOAIAMM TPAHCMOPTHUX
3acobiB, cy/iM MOBWMHHI 3'ACOBYBATM XapaKTep NOpyLIEeHb, AKi AONYCTUB KO-

*

CynebHas npaKTuKa. YOUINCTBa, M3HAaCMNOBAaHUA U Apyrve NpecTynaeHusa NpoTus anyHoctu: C6. cyaeb-
HbIX PELUEHMIA NO yronosHbIM Aenam. — K.: 3HaHue, 1993. - C. 4-7.
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YKeH i3 HWX, @ TAKOX 4N He 6yno NMPUYMHOKO NOpPYyLIEeHHA 3a3Ha4YeHUX Nnpa-
BMJ1 OAHMM BOZIEM IX HEeAOAEPHKAHHA IHLWMM i Y4 MaB NePLUNIA MOXKIMBICTb
YHUKHYTW JOPOXKHLO-TPAHCMOPTHOI NoAiji Ta il Hachiakie. LWe oaHieto oco-
6/MBICTIO NPUYMHOBOTO 3B’A3KY Y K.Mp. NpoTK Be3nekn pyxy abo ekcnaya-
Tauji TPaHCNOPTY € NOWMPEHa YCKAaAHEHICTb LbOro 38’A3Ky NoBeAiHKO
camoro noTepninoro. AKWO Taka noseaiHka byna HeNpaBOMipHOLO, BOHA
Nom’AKLLIYE KpUMiHaNbHY BiAMNOBIAaNAbHICTL Cyb’eKTa.

Lo peyi, KK Imanii cneuiansHo peaystoe NUMAHHA Npo npu4uHosuli 38’A30K Y
8UNAOKY, AKWO 3/104UHHUU pe3ya6mam cmas Hac/1i0KOM KiflbKOX NPUYUH. 32i0HO 3i
cm. 41 uboeo KK 36ie paHiwe icHyto4ux abo 00Ho4YacHuUx, abo mux, Wo 3’A8UUCH
nisHiwe, NpU4YUH, Ha8iIMb AKWO BOHU He 3anexanu 8i0 dii abo 6e30dianbHocmi 8UH-
HO20, HE BUK/OYAE BIOHOCUHU NPUYUHOBOCMI. [TPUYUHU, AKI 3’48UUCS Ni3HIWeE, 8U-
K/04arome 8i0HOCUHU NPpU4YUHOBOCMI iUWE y MOMY pasi, KOsau 80HU cami no cobi
6y/1U CNPOMOXCHI BUKAUKAMU pe3yasmam.

2.4.3.3. Y KpMMiHaNbHO-NPaBOBIM AOKTPUHI ANCKYCIMHMM € NUTAHHA NPO
MOXK/IMBICTb MPUYMHOBOTO 3B'A3KY MiX Be3aisnbHICTIO i cycnifibHO Hebes-
neYHnmm Hacnigkamm. OgHak BinbLUiCTb HAYKOBLLIB TAKMN MPUYMHOBWI 3B'A-
30K BW3HAOTb, BUXOAAYM 3 BOSIbOBOIO XapakTepy 6e3aianbHOCTi | Toro, Lo Y
coujanbHoMy CBITi (Ha BigMiHy Bif, cBiTY di3nM4HOro) BiACYTHICTb Aii, AKY ocoba
MOTa i NOBMHHA Byna BUKOHATK, CMPOMOXKHA NOPOAMTM HACTAHHA CyCniNb-
HO Hebe3nevyHnx Hacniakis. Po3smBsatoun e nonoxerHs, A.O. MNiHaes HaBo-
ONTb TPAAMUIMHWI NPUKNaA, i3 MaTip’to, AKa He ro/lye CBOKD HOBOHAPOAKEHY
OMTUHY 3 METOLO N036aBUTK i KUTTA. 3 TOUKM 30pY Gi3MYHOrO CBITY CMEPTb
OMTUHW HACTaE Bif, BUCHAXKEHHA OpraHiamy, BUKIMKAHOIO BiANoOBIiAHMMM bi-
ONOTYHMMM NpoLEeCamMu; Y COLLIaNbHOMY CEHCI CMepTb AUTUHU HACTaE Bif,
6e34ia1bHOCTI MaTepi, AKa He [Aa€e iRy Npu ToMy, WO NOoBWHHA Byna i morna
Le 3pobuTn’. IHaKLwe iHTepnpeTye uei npuknag H.M. ApmuL, aika nuwwe, Lo
B peaNbHOMY XXWUTTi CMepTb AUTMHM HACTaE He Bia 6e3aianbHOCTI, a Bia Ain
MaTepi, iKa, N036aBasYUCh ANTUHN, 3aULWAE i B MiCUAX, A& AUTUHY TPMBA-
JIIA 4ac He MOXYTb 3HaNTK | e BOHa MOMUPAE BiA ronoay i xonoay™ .

Tak camo BUPpILLYETbCA PO3rsayBaHa Npobiema i BITYM3HAHUM 3aKOHO-
nasuem. o K.np., AKi BYMHAOTLCS WAAXOM He3isbHOCTI | CNPUYMHAIOTL
CycninbHO HebesneuyHi HacniaKM, MOXKyTb OYyTWU BigHeceHi, Hanpuknaa:
3a/MWeHHA B Hebesneyi, AKWO BHACMIOOK L€l 6e3aisn1bHOCTI HacTana
cMepTb noTepninoro abo iHWi TAXKKI HacnigkM (4. 3 ¢T. 135); HeHagaHHA
nonomorn ocobi, sika nepebyBae y Hebe3neyHoMy A8 KUTTA CTaHi, AKLLO
Le CNPUYMHUAO TAXKKI TinecHi ywKkoakeHHs abo cmepTb notepninoro (Bia-

MuHaes A.A: Kypc nekumii no O6uei yactv yronosHoro npasa. KHura nepsasa «O npectynaeHum». —
XapbKoB: XapbKoB topuamnyeckmii, 2001. - C. 86.

* fApmbiw H.H. TeopeTuyeckune npobnembl NPUUUHHO-CNELACTBEHHOMN CBA3M B YrON0BHOM npase. ®uo-
codcKo-npasBoBoi aHanm3: MoHorpadusa. — Xapbkos: Mpaso, 2003. — C. 415-420.
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noBiAHo, Y. 1 abo y. 3 cT. 136); HeHaJaHHA MeaUYHUM MPaLiBHUKOM A0MO-
MOTM XBOPOMY, LLO CIPUYMHUAO CMEPTb XBOPOro abo iHLLI TAXKI HacaiaKm
(4.2 cT. 139).

Mopywuswiu pad HOpMAMUBHO-NPABOBUX GKMIB, 3acmynHuUK oupekmopa TOB
3 ekcnayamauii ampaKyioHie ma oxopoHu npaui . He 3abe3ne4yus mexHiYHO npa-
8UsIbHY eKCNayamauyito ampakyioHy (He 30ilicHuU8 HanexcHuUl KoHMposs HadilHoc-
mi KpinneHHA 8cix 30ipHUX 00UHUUb, He 3abe3neyus ympumaHHA amMPAaKUiOHHOI
mexHiKku y cnpasHomy cmaHi ma 6esneyHi ymosu ii pobomu wiaSxXoM opeaHizauii
HanexHo2o0 06cny208y8aHHA | pemoHmy, He b6pas ydyacmi y wodeHHomy 0enA0i
aMmpakyioHy), wo npusseno 00 3ano0iaHHA NOMepPNiNUM MinecHUX YUKOOMEHb
pizHo2o cmyneHa maxckocmi. ObrpyHmosaHicme 3acyoxceHHA . 3a cnyxcbosy He-
06anicms, nepedbaueHy 4. 1 cm. 367 KK, 6ysn0 niomeeporeHo yxeasno Kosneaii
cy0dis Cydosoi nanamu y KpuMiHaneHuUx cnpasax BC'.

BM3HaHHA 3aKOHOZABLIEM MOM/AMBOCTI MPMUYMHOBOrO 3B’A3KY Yy K.Mp.,
BUMHIOBAHUX LUIAXOM 6e34ia/1bHOCTI, BUNIMBAE i3 NI€ra/ibHUX BU3HAYEHD,
no-nepue, NPAMOro i Henpamoro ymucay gk dopmn BUHKM (y cT. 24 KK
MaeTbcs Npo nepeadadyeHHsA CycninbHO Hebe3neyHnx HacNiAKIB AK Aii, TaK i
6e34i91bHOCTI), No-Apyre, 3amaxy Ha 3104MH (HMM BignosiaHo Ao cT. 15 KK
MOKe ByTn i 6e3aianbHicTb).

Mpu tOPUAMYHO NACKBHIM GOpPMi NPOTUNPABHOI NoBeAiHKM ocoba 403BO-
NAE iHWMM ocobam, MexaHi3amam, TBapMHaM TOLLO BMKAMKATL HACNiAKK, Y
TOM Yac K Ha Hel NoK/aaZaBcs NPaBoBMA 0HOB 30K He A0MYCKATK LibOro.
He 6e3aia/bHiCTb yCiX, a Nnlle TUX, YNE CTAHOBULLE Y CYCMiIbHOMY MeXxa-
Hi3Mi BMMarano BTPy4YaHHs, HabyBaEe 3Ha4YeHHA HeobXiaHOI nepeayMoBH,
AKa CTBOPIOE peanbHy MOXKAMBICTb HAaCTaHHA BKa3aHMUX Y KPUMiIHANbHOMY
3aKOHi cycninbHO Hebe3neyHnx HacNiaKIB. Kay3anbHi noTeHujiy aji i 6e3aj-
ANbHOCTI OA4HaKoBI™ .

3 TOYKM 30pYy Teopii HEOOXiIAHOrO CNPUYMHEHHS, KA TPMBANWK Yac Byna
MaHyt4Yol Ha TepeHax KonuwHboro CPCP, rpyHTyeTbcs Ha B3aemogii di-
NIOCOPCbKMX KATEropin «HeobXiAHICTb» i «BMMAAKOBICTbY i KA GaKTUYHO
CNPUIMMAETBCA (3BMYAHO, 3 AEAKMMM YTOYHEHHAMM) 3HAYHOIO KiNbKiCTHO
BITYM3HAHUX KPMUMIHAMICTIB | CbOTOAHI, 3HAYEHHA MA€E HaABHICTb 3aKOHO-
MipHOro (HeobxiAHOro) NPUUYMHOBOIO 3B'A3KY MiXK AIAHHAM i HACAIAKOM, a
He BMNaAKOBOro 3B’A3KY, KOAWM HACNIAKM € PE3YbTAaTOM BUMNAZAKOBOrO 36iry
06CTaBMH, @ He BHYTPILLHbOIO PO3BUTKY AifHHA.

Cyoosa Koneeia y KpumiHansbHUX cnpasax BC 3pobusna sucHo8oK npo sidcym-
Hicmb NpUYUHOB8020 38°A3KY MiXc diamu [1., AKUG HA rPyHMIi HeNnPUA3HUX CMOCYH-
Kie 08i4i 80apUB MOMOMKOM NO 20/108i C80t0 Mmelly, 3anodisswu it 8iokpumy ye-

penHo-mMo3Kosy mpasmy, i cmepmro nomepninoi C., AKa Hacmana yepes 25 OHie
nicas 3ano0isHHA MinecHUX yuKooxeHs. bysno 3’acosaHo, ujo cmepms C. cmana

*

BicHuk BepxosHoro Cyay Ykpainun. —2008. — Ne 2. - C. 19.

" YronosHoe npaso Poccuu: O6uias yacTb: YuebH. / Mog pea,. H.M. Kponadesa, 5.B. BomxeHKkuHa, B.B. Ope-
xoBa. — CI16.: U3aart. gom C.-MeTepb. roc. yH-Ta, M34-80 topua, ¢-ta C.-Metepb. roc. yH-Ta, 2006. — C. 435.
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pe3ys1bmamom He mpasmu 20/108U, A 2HilIHO20 3aNaneHHSA f1e2eHis, YoMy Cnpusno
mpueasie nacusHe NOAOHEHHA Mina nomepninoi nid yac nepebysaHHs ii'y nikapHi
Y 38’A3KYy 3 MPABMOIO 20/108U, @ MAKOX NAMOs02IYHI 3MIHU Y cepueso-cyOuHHIl
cucmemi C. 3a makux o6cmasuH 1. He mie Hecmu KpuMiHabHY 8i0Nos8idasieHicme
30 3aKiHYeHe 8buBCMB0, 0OHAK 3 yPaxy8aHHAM cnpamosaHocmi (io2o ymucny mas
gionosidamu 3a 3amax Ha 8b6uscmeo, y 38°A3ky 3 yum (o020 0ii byau nepexsanigi-
KoBaHi 3i cm. 94 Ha cm. 17 icm. 94 KK 1960 p.".

Ak Baummo, cepueBUHOID TeopPii HEOBXIAHOTO CNPUYMHEHHS € MONOKEHHA
Npo Te, WO NiACTaBOK KPMMiHANbHOI BiINOBIAaNbHOCTI € NnLie HeobxiaHWM
NPUYNHOBMIA 3B’A30K, @ HAABHICTb «BMMAAKOBOrO MPUYMHOBOIO 3B’A3KY»
TaKy BiZNOBIAaNbHICTb BMKAKOYAE. KpUTUKa LbOro nigxoay 3BOAMTLCA [0
TOrO, WO A/1A KPMMIHA/IbHOro NpaBa He MA€ 3HAYeHHA Te, YM € BiANOBIAHI
HaCciaKM HeobXiaHMMM abo BUNAAKOBUMMU. AK CBIiAYMTbL aHa i3 3aKOHOAaB-
CTBa i Cy0BOI NPAKTMKM, B BAraTboX YMMUCHUX i B BiNbLIOCTI HeEObepeXHMX
K.Np. HacMiAKM HOCATL CaMe BMMAZAKOBUI xapaKkTep, TOBTO He € HEMUHYYUM
(3aKOHOMIPHWM) PE3YNbTAaTOM BYMHEHOTO [iIHHA, OCKIIbKM 3aneaTb Bif,
YUCNEHHUX CUTYATUBHUX GaKkTopiB. HeobxiaHicTb AK aHTMNOA, BUNAAKOBOCTI
B3arafli He MoKe DYTU XapaKTepPMUCTUKOI NPUYMHOBOTO 3B A3KY.

3 uboro npusoay H.M. ApmuLL 3ayBarKkye, O NPUYNHOBMI 3B'A30K 0O'EK-
TMBHMUI Y TOMY CEHCI, LLIO BiH iCHYE HE3a/1eXHO0 Big, TOro, Yn pobuna MtoanHa
NeBHi BUMHKM crelianbHo, Wob AOMOrTUCA NEBHOrO pesynbTaTy, Yu 3ano-
OiAHHA TiET YM iHWOT WKoaM cTano nobidHnMm abo HaBiTb 30BCIM Henepea-
HauyyBaHUM pe3ynbTaTtom ii noBediHKW. Hi BMMaAKoOBiCTb, Hi HEOOXiAHICTb
019 BU3HAYEHHA MPUYMHOBOTO 3B’A3KY AK OHTOMOMYHOI KaTeropii BMKO-
PUCTOBYBATMCA HE MOXYTb. OAHe 3 LMX NOHATb (BMNAAKOBICTb) HANEKUTb
[0 NMpoLecy YyTBOPEHHS CaMUX MPUYMH, iHWe (HeobxiaHiCcTb) € cnocobom
bopMmyBaHHSA yABAEHb NPO NMPUYNHOBICTL .

TakMM YMHOM, AOCNIAMKEHHSA MPUYMHOBOIO 3B’A3KY AOLINBbHO 34iMACHO-
BaTW Yy TaKii NocnigoBHOCTI: 1) neplia naHKa NPUYMHOBOCTI — KOHKPETHa
cycninbHo Hebe3dneyHa NpoTMNpPaBHa Ais Ym 6e3nianbHicTb cyb’ekTa K.Np.;
2) 33 Yacom TaKe AiAHHA Ma€e NepeayBaTV HACTaHHIO cycninbHO Hebe3ney-
HOro Hacniaky; 3) AisHHA NOBMHHE BiAirpaBaTV y NaHUOry AeTepMiHaLii
PO/Ib HEObXiAHOI NepeayMOBM HACTaHHSA CyCni/IbHO Hebe3neYyHoro Hacnia-
Ky (MNOAYMKMW BMKMOUYMBLLM i3 3a3HAYEHOTO NaHLora NesHe AjsHHA, Tpeba
NepeKkoHaTUCb Y TOMY, WO 6e3 HbOro HacNifoK He HacTas 6u); 4) aAisaHHA
Ma€e ByTW BU3HaHEe NPUYMHOI HACTaHHA CcycniNbHO Hebe3neyHoro Hacnia-
Ky Y KOHKpEeTHil cuTyauji; 5) cnoyaTky noTpibHO BCTaHOBAOBATU MPUUN-
HOBUI 3B’A30K, AKMIA HOCUTb OB’EKTUBHUIA XapaKTep, a Aaji — MOXKAUBICTb
noro nepeabayeHHa cyd’ektom. To6TO NUTaHHA NPO NPUYMHOBUIA 3B'A30K
BMPILLIYETLCA HE3aNEXKHO, OKPEMO BiJ, BCTAHOBIEHHA BUHW.

.

CynebHas npaKTuKa. YOMICTBA, M3HAaCMNOBAHUA U Apyrve NpecTynaeHus NpoTus nnyHoctu: C6. cyaeb-
HbIX peLeHnit No yronosHbim genam. — K.: 3HaHHa, 1993. — C. 3-4.

* fApmbiw H.H. TeopeTuyeckune npobnembl NPUUUHHO-CNELACTBEHHOMN CBA3M B YrON0BHOM npase. ®uo-
codcKo-npaBoBoi aHanm3: MoHorpadusa. — Xapbkos: Mpaso, 2003. — C. 14-15, 18.
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2.4.4. IHWi, Kpim HacnipKiB i NPUUMHOBOrO 3B’A3KY,
$aKynbTaTUBHI 03HaKM 06’ EKTUBHOI CTOPOHU
KPMMiHa/IbHOro NpaBoNopyLUeHHSA

2.4.4.1. bynb-ake K.Np. AK NoAiA peanbHOro CBITy 3aBXK/AM 3AiIMCHIOETLCA

y NMEBHWUI Yac, NEBHOMY MicLj i NeBHin 0OCTaHOBLI, 3 06pPaHHAM BUHHUM
TOrO YuM iHWOro cnocoby, 3HapAAAA UM 3acoby ANA AOCATHEHHA BaxaHOro
pe3ynbraTy. O4HaK 33 BOMEK 3aKOHOAABLA HOPUAMYHA 3HAYYLLICTb BKa3a-
HWUX 0BCTaBMH He € OZHAKOBOMD. 3a BMHATKOM CycCnisibHO Hebe3neyHoro
LigHHA — 060B’A3KOBOI 03HaKM Byab-SKOro cknady K.np., — yci iHWi 03Ha-
KW, AKi CTPYKTYPHO CKNafatoTb 06’EKTUBHY CTOPOHY, BBaXKatoTbCs daKy/b-
TaTUBHMMM. AKLLO BiANOBIAHA O3HAKa, Ha/leXKHa, 33 3ara/lbHMM NPaBUIOM,
[0 GaKyNbTaTUBHMX O3HaK, NPAMO nepeabadeHa TiEK YW iHLWOK HOPMOIO
Ocobnunsoi YyacTnHK KK, BoHa cTae 060B’A3KOBOK O3HAKOK O6’EKTUBHOI
CTOPOHM CKNaly KOHKPETHOrO K.Mp. i BPaxoBYETLCA Npu KBanidikaLlii.

2.4.4.2. Cnoci6 — ue dopma NposiBy KPMMIiHANIbHO KAPaHOro AjiAHHSA, iHaK-
e KaXy4n, NOCNIA0BHICTb MPUIMOMIB i METOAIB, SIKi BUKOPUCTOBYE BUHHMI
ONA BUMHEHHA YMUCHOTO K.Mp. (HAaCMNbCTBO, 0OMaH, 310BXKMBaAHHA [08I-
POlO, BMKOPWUCTAHHA He3nopagHoro cTtaHy MOTEpnifioro, BMKOPWUCTAHHSA
cny*k60oBOro CTaHOBMLLA TOLLO).

Hepiako crnocib Buctynae sk 060B’A3K0Ba 03HaKa 06’EKTUBHOT CTOPOHM
OCHOBHOTFO CK/1ady KOHKPETHOrO K.Np. Tak, NOCAraHHA Ha BAACHICTb, WO Xa-
PAKTEPM3YIOTLCA NMPOTUNPABHUM KOPUCANBUM ODEPHEHHAM Ha CBOKD KO-
pUCTb abo KOPUCTb iHWMX OCiB YyKoro malHa (cT.cT. 185-191), 3Hau4HOo
Mipoto BiZIpi3HAIOTLCA OAMH BiA, oAHOro 3a cnocobom nocsraHHA. Biano-
BiAHO A0 cT. 201 KK cnocobamm BUMHEHHS KOHTPabaHAM € NepemilleHHs
Bi4MOBIAHMX NPEeAMETIB Yepe3 MUTHUI KOPAOH N03a MUTHMM KOHTPOEM
ab0 3 NPUXOBYBAHHAM Bi, MUTHOFO KOHTPOJIO.

AKWo B Hopmi OcobnanBoi YacTMHM KK MiCTUTbCA BUUYEPNHUIA Nepenik
€NocobiB BUNHEHHA TOTO YM iHLIOTO K.MP., TO BUNHEHHSA NEBHUX /Ml B iHLWINA
Cnocib He TArHe KpUMiHaNbHOI BiANOBIiAaNbHOCTI. Tak, Aii TOro, XTO AOMiIr-
CA 3roam ocobu Ha cTaTeBi 3HOCMHM 3 Helo He 3a [OMOMOrol BKa3aHMUX
y cT. 152 KK cnocobis — ¢pisyHOro 4ym ncuxiyHoro HacuabCTBa abo BMKO-
PUCTaHHA 6e3MopaZHOro CTaHy NOTepPniNoro, a iHWKUM WAAXOM (Le MoXe
6yTI, 30Kpema, 06MaH), He YTBOPIOKOTb CKAAAY 3/104MNHY «3rBANTYBAHHAY.

[HKOAM v Ancno3uuisax Hopm KK HaBoaUTbCA He BUYEPMNHUIA (AK vy 3raga-
Hilt cT. 152 KK), a npnbansHmii nepenik cnocobis BUMHEHHS K.np. Hanpu-
Knaa, y cT. 188-1 KK BKa3aHo, L0 BUKPAAEHHA eNeKTpUYHOoI abo Tensosoi
eHeprii moxke byTu 3aiicHeHe WAAXoM Ti CaMOBI/IbHOrO BUKOPUCTaHHA 6e3
npunagais obniKy, WAAXOM YMUCHOTO NOLWKOAKEHHA TaKMX NPUNALIB UM Y
6yab-AKMI iHWKIA cnocib.

34aTHICTb cnocoby BUMHEHHA K.NP. BNAMBATK Ha MOro cycnifbHy Hebes-
NeKy HepiAKo BPAaxOBYETbCA 3aKOHOAABLEM MPU KOHCTPYHOBaHHI KBanidi-
KoBaHWX CKNaAiB. Hanpuknaa, KBaniGpikoBaHMM BUAOM YMUCHOTO 3HULLLEH-
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HA ab0 NOLWKOAMKEHHA MaiMHa (4. 2 cT. 194 KK) € BUMHEHHA LbOTO 3/104MHY
WAAXom nignany, Bubyxy abo iHWMM 3aranbHoHebHesneyHMm Cnocobom.
Cnoci6 npoTMNpPaBHOro 3anoAisHHA CMepTi iHWIN NtoAMHI, 338 3araibHUM
NpaBuIOM, He € 060B’A3KOBOI O3HAKOK OO’EKTUBHOI CTOPOHM YMUCHOTO
BOMBCTBA i AnlIe y ABOX BUMNaAKax HabyBae KBanidikyto4oro sHauyeHHa —
BUYMHEHHSA LbOro 3/104MHY 3 0CODIMBOLIO MKOPCTOKICTIO | cnocobom, Hebes-
NeYHUM ONA KUTTA BaraTbox ocib (BignosigHo, n. 4in.54. 2 cT. 115 KK).

2.4.4.3. Micye — ue neBHa TepUTOpiA, Ha AKil BYNHAETbCA NepenbdaveHe
KK aisHHA. 3B"A30K KPMMIiHa/IbHO KapaHOro AiAHHA i3 MIiCLLEM MOro BUNHEHHS
MOKe BYTU TakMM: 1) AifHHSA BUMHAETLCA Y NEBHOMY MICLLi; 2) AiAHHA NoNArae
Y 3a/IMLWEHHI TOro UM iHLWOro micus; 3) AiAHHA NOCATaE Ha NeBHe MicLle.

Micuem sk 060B’A3KOBOIO 03HAKOK 0O’EKTUBHOI CTOPOHM KOHTPabaHAM
€ MUTHWUI KopaoH YKpainm (cT. 201), He3aKOHHOI NOPYOKM flicy — nicK, 3a-
XMCHI Ta iHWi nicoBi HacaZKeHHA, 3aNoBiAHNKM, TePUTOPIi Ta 06’EKTN NpuU-
POAHO-3aMoBIAHOrO GOHAY, iHWI 0COBNMBO OXOPOHIOBaHI nicK (CT. 246),
Ail, WO Ae30praHi3ytoTb pob0Ty BUMPABHMUX YCTAaHOB, — BUMPaBHi YCTaHOBM
(cT.392), HE3aKOHHOTO HOCIHHA CMMBOJTIKM YepBoHOro XpecTa i YHepBoHOro
MiBmicAus — paioH BOEHHUX il (cT. 435 KK) Toulo.

Mpu LbOMY He micLiem, a NpeaMeToM (4M 3acoboM BUMHEHHS) BiAMNOBIA-
HOro K.np. Tpeba BM3HaBATK, 30KPEMA: HKMUTI0 YM iHLEe BONOAIHHA O0COOM
(cT. 162); TepuTOpIi, B3ATI NI, OXOPOHY AeprKaBK, Ta 06'EKTU NPMPOAHO-3a-
nosigHoro doHAay (cT. 252); micue noxoBaHHA (cT. 297); micue po3nycTu
(cT. 302); micue abo NPUMILLEHHS AR HE3AKOHHOTO BXKMBAHHA, BUPOOHM-
LTBA YN BUTOTOBEHHA HAPKOTUYHMX 3aCOBIB, MCUXOTPOMHUX PeyoBMH abo
ix aHanoris (cT. 317 KK).

Yac — neBHN YacoBMiN Nepioa, NPOTATOM AKOTO BYMHIOETLCA K.Np. LUs 03-
HaKa BM/IMBAE Ha KBanidikaLjto NuMLe Y TUX AOCUTb PiAKUX BUMNAAKAX, KON
BOHa nepeabayeHa y amcnosnuii BignosiaHoi Hopmn OcobaMBOI YaCTMHM
KK. Tak, 4acom BYMHEHHSA K.Np., nepeadadyeHoro cT. 272 KK, € 4yac BUKOHaHHA
pobiT i3 NiasMLLeHO HeGE3MNEeKO, YaCOM CaMOBIIbHOMO 3a/IMLLIEHHA NOAS
6010 abo BiagMOBM AjsTH 36p0EtD —Yac 6010 (CT. 429), 4HaCOM BUMHEHHS ONOpPY
NpPeACcTaBHUKOBI BaAmM — 4aC BUKOHAHHSA HUM Cay»Kb0BMX 0608’s3KiB (4. 1
CT. 342). KpMMiHaNbHO KapaHe NopyLUeHHs Npasua NOMOBaHHA MOXKe NoJs-
raTv y T.4. y 3[iMCHEHHI NoMtoBaHHA Y 3a6opoHeHuit Yac (cT. 248 KK).

2.4.4.4. 3Hapaddamu i 3acobamu € npeaMeT MaTepiasbHOMo CBITY, sKi
3a CBOIMM OO’EKTMBHUMM BAACTMBOCTAMM MOXKYTb BYTU BMKOPUCTaHI AnA
BUMHEHHA K.MP. He3a/1eXHO BiJ, TOro, Masn BOHM TaKi BAAaCTMBOCTI 3 CaMOro
noyaTky 4m 6yaM BiANOBIAHMM YMHOM NPUCTOCOBAHI BUHHOW 0Ccob0t0. Lii
npeameT MOXyTb OyTW NpU3HAYeHi TiNbKK ANA peanisalii NpoTMNpPaBHOro
Hamipy abo BMKOPWUCTOBYBATUCH | ANA AOCATHEHHS HLWMX Linel (3oKkpema
HAapPKOTWMYHI 3acobu, Npu3HaYeHi ANA NiKyBaHHA XBOPWX, MOMXKYTb BMKO-
PUCTOBYBATUCA BUHHWUM A1A TUMYACOBOrO «BiAKAOUEHHS» CBIAOMOCTI No-
Tepninoro i NPOTMNPaBHOIO 3aBONOAIHHA MOro MaliHOM).
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B cneujanbHil niTepatypi 3HapAAAA BU3HAYAOTLCA AK GaKyabTaTUBHA 03-
HaKa 06’€KTMBHOI CTOPOHM CKaay K.Np., WO XapaKTepusye maTepianbHi LiH-
HOCTI, AKi BUKOPUCTOBYOTbCA BUHHUM A5 6e3nocepeHboro BMnamey Ha no-
Tepninoro Ta/abo NpeameT K.Np. i Npy LibOMY MatOTb «NEPBUHHUI» KOHTAKT
3 HUMM, NOCUNIOIOTL Gi3NYHI MOMK/IMBOCTI CyD’EKTA K.NMp. Nia Yac BYMHEHHSA
cycninbHO Hebe3neyHoi Aii (B OKpemmnx BMNazKax ix BiACyTHICTb YHEMOKINB-
JIOE TaKe nocaraHHA)". HaToMiCTb 3aCO6M BUMHEHHSA K.NP. HE NpM3HaYeHi A1a
HesnocepeHbOro BMMBY Ha noTepnisioro Ta/abo npeameT K.np. Y mexax
LbOro niaxoay, Hanpuknaa, 36pos abo npeameTn rocnoaapcbKo-nobyToBo-
rO NPU3HAYEHHA, AKMMM 3aNOAIKIOTLCA CMEPTb UM TiNECHE YLWKOAKEHHA NO-
TepninioMy, MatoTb BU3HABATUCh He 3aCODOM, a 3HAPAAAAM BUMHEHHSA K.Np.

3HapsaaAq i 3acobum € 0608'A3KOBOK 03HAKOID 0O’EKTUBHOI CTOPOHM CKNa-
Oy K.Np., AKLLO BOHWM BKasaHi y aAmncnosuuii Hopmu Ocobnmeoi yactmHm KK
abo 04HO3HAYHO BUMIMBAOTbL 3 Hel.

Hanpuknad, 36pos € 0608°A3k080t0 03HAKOO baHOumu3amy (cm. 257), cneuiasne-
Hi 3ac0bu, npu3HaYeHi 0718 HeanacHo20 3HAMMA iHGopmMayii, — 03HaKOK Keasigi-
KOBAHO20 NOPYyWeHHA MAEMHUUI AUCMYBAHHS, menegOoHHUX PO3MO8, mesnedhoH-
Hol Yu iHWoI KopecnoHOeHuii (4. 2 cm. 163), a soeHenasneHa abo xon00Ha 36pos
Yu iHWIi npedmemu, cneuiasbHO nPUCMocosaHi abo 3a30aseziob 3020moeneHi 014

HOHECeHHA MINecHUX YWKOOMeHb, — O3HAKOK 0C06aUBO K8anighiKo8aHo20 Xysli-
eaHcmaa (4. 4 cm. 296 KK).

HayKoto KpMmiHanbHOro npasa po3pobeHi Taki NpaBmaa BiaMeKyBaHHSA
3Hapaab i 3acobiB BiA NpeameTa K.Np., AKi MalOTb 3aCTOCOBYBATUCH Y CYKyM-
HocTi (guB. Tabn. 7).

Tabnuusa 7. BigmerKyBaHHA 3HaApAAb i 3acobiB Big Nnpegmerta
KpUMiHaNbHOro NpaBonNoOpyLUEeHHA

3Hapapna i 3acobu

KpUMIHANLHOO NPaBONOPYWEHHA Mpepmer KpUMiHaNbLHOro NPaBoNOpPYWeEHHA

€ «aKTUBHUMI» O3HAKAMU 31104 1HY, TOBTO 3aBXAN
BUKOPWUCTOBYIOTLCA 3M0YMHLIEM ANA [AOCArHEHHA
NeBHOr0 peaynbrary

€ «MacuBHUM>» — Ha HbOrO CNPAMOBAHE [iAHHA

Bnactusocti 3HapAamb i 3aco6iB 3aBXAM BUMKO-
PUCTOBYIOTLCA Mifl YaC BYMHEHHA K.NP.

Bnactusocti npeameta, Ak npasuno, nepen6aya-
€TbCA BUKOPUCTOBYBATM Y GiNbLu-MeHLW BiafaneHo-
My ManbyTHbOMY

XapakTepusyioTb Aii NpaBonoOpyLWHMKA i He nepe-
OyBaloTb Yy B3aEMO3B’A3KY 3 0XOPOHI0BaHUMU KK
BiJHOCMHAMK

Bkasye Ha OXOPOHIOBAHI KpUMiHANbHIAM 3aKOHOM
BIHOCWH, @ TaKOX XapaKTepuayeTbCA BMNBOM
Ha HbOTO Y BUINAQI QiAHHA

3anexarb Bifl HaABHOCTi NpeameTa abo noTepnino-
r0 Bifl 3M04MHY

He 3anexuTb Bifl HAABHOCTI TIAX Yl IHWIX 3HAPAObL
i 3acobiB

BuninAloTeCA NUWE Y CKNaaax YMUCHUX K.np.

BupinAeTbea y cknapax K.np. 3 6yab-Akolo dhop-
MOI0 BUHI

Mysuka A.A., Jlawyk €.B. NMpeameT 3/104MHY: TEOPETUYHI OCHOBM Mi3HaHHA: MoHorpadisa. — K.: MA/NN-

BOOA A.B., 2011. - C. 149.

182




OaHi i Ti came npeameTV MaTepiasbHOro CBITY MPW BYUMHEHHI Pi3HUX K.NP.
MOXYTb BMCTYNaTn abo sk npeameTn, abo Ak 3acobu ym 3Hapaaas. Ha-
npuKnaa, BorHenasbHa 36pos, byayyun 3HapaaaAM BUMHEHHS BOMBCTBA, €
npeAMeTOM KapaHoro 3a cT. 262 KK BMKpaAeHHA BOrHenanbHoi 36poi.

2.4.4.5. 06cmaHoeKa — Lie CyKynHicTb nepenbayeHmx 3akoHom abo Ta-

KnX, WO BUMNZINBAKOTb i3 HbOTO, O6CTaBl/1H, AKi CTaHOBNATb CODOIO 30BHILLHE

OTOYEHHA K.MP. | XapaKTepm3ytoTbCA HAABHICTIO Ntoael abo NeBHMX NoAii.

Hanpuknad, onip Ha4ansHUKosi abo npumyulysaHHsA io2o0 00 NOPYWEHHA CAYH(-

bo8ux 0608’a3kKie i 6e30ifanbHicMb 8ilicbKoB0I 87100U MOXYMb 6ymu 84UHeHI 8 60-

liosili o6cmarosui (4. 3 cm. 404, 4. 3 cm. 426), HenoBIOOMIeHHA KaNiMAaHOM Ha3-

8U €B020 CYOHA — NpU 3IMKHEHHI cyoeH (cm. 285), 37108 UBAHHA NPANOPAMU YU

3HaKkamu YepsoHoz20 Xpecma | YepsoHozo [lismicaua — 8 yMo8ax 80EHHO20 cma-

Hy (cm. 435). 3akauku 00 HACUbHUUbLKOI 3MIHU YU NosaseHHA KoHcmumyuyiliHo2o

nady abo 3axonseHHA 0epHasHol 851G0U MOXYMb Keanigikysamuce 3a 4. 2 cm. 109

30 YyMo8U, Wo 80HU bynau nybaiyHumu. [lns 3acmocysaHHs cm. 316 KK HeobxioHo
8CMAHOBUMU, W0 HE3AKOHHE 8X¥(UBAHHA HAOPKOMUYHUX 3acobie 6yno nybaidHum.

O6cTaHOBKa NpumBinenoBaHoro BOMBCTBA, BiANOBIAaNbHICTb 3a AKe ne-
penbaveHa cT. 118 KK, onucyetbca croBamu «npu NepeBuLLEHHi Mex
HeobxiaHOT 060POHNY Ta «y pa3i NepeBuLLEHHA 3aX0/iB, HEOOXiAHNX ANs
3aTPUMaHHA 3104MHLUAY. Y Aesaknx Hopmax KK BKasyeTbcsa Ha cneundivHi
YMOBW, B SKMX NepebyBae notepninmi. Tak, y cT. 135 i cT. 136 Taki ymoBwu
NO3HaYeHi K Hebe3neyHnn ANa }KUTTA 0CobU CTaH.

3’AcyBaHHA BKasaHWUX BULLE aKyNbTaTUBHMX O3HAK 06’EKTMBHOI CTOPOHM
€ BaXK/IMBUM He TifIbKM TOAi, KO BOHWM € 060B'A3KOBMMM O3HAKaMM CKiaay
KOHKPETHOTO K.Mp. i, AK HacNi 40K, BMMBAOTh Ha KBasidikallito BYUMHEHOrO, a
M TOAj, KONW BOHW He nepeabdadeHi B Hopmi Ocobamnsoi yactuHm KK. Agxke Ui
03HaKM MOXXYTb BM/IMBATK Ha NPM3HAYEHHS NOKapaHHA. HanpuKknaa, signo-
BiAHO A0 NyHKTIB 10—12 4. 1 cT. 67 KK 10 06CTaBuH, SiKi 00TAXKYIOTb NOKapaH-
HA, HaNeXaTb BUMHEHHSA 3/104MHY 3 0CODMBOID OPCTOKICTIO, i3 BUKOPUC-
TaHHAM YMOB BOEHHOrO abo HaZ3BMYAMHOrO CTaHy, iHLIMX HAA3BMYANHUX
NoAjM, a TAKOXK BYMHEHHSA 3/104MHY 3ara/ibHoHebe3neYHnm cnocobom.

Jlimepamypa

e bpuy J1.M. Teopis po3merkyBaHHA CKAaAiB 37104MHIB: MoHorpadia. —
J1bBiB: JIbBIBCbKMI AepXKaBHWI YHIBEPCUTET BHYTPIWHIX cnpas, 2013. —
C. 413-502.

e Mysblka A.A., barnpos C.P. O npobneme Kay3a/sibHOCTM B YroJIOBHOM
npase (B acnekTe MsydeHus sensu stricto) // Poccuiickuin exkerofHmK yro-
nosHoro npasa. — 2012. — Ne 6 / Moga pea. A.W. Boiuosa. — CM6., 2013. —
C.497-514.

e Apmbit H.H. TeopeTuueckmne npobiembl NMPUYNHHO-CAEACTBEHHOM
CBA3M B yronosHom npase. ®dunocodcko-npaBoBor aHanms: MoHorpa-
¢dua. — Xapbkos: Mpaso, 2003. — 512 c.
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3anumaHHsa i 3a80aHHA

1.MosACHITb, y YoMy MonAratoTb 0COBAMBOCTI Aji AK GOPMM 310UYNMHHOI
NoBeAiHKM HOANHN, Ta AKUA BNANB HA KPMMIHA/IbHY BiANOBiAaNbHICTb 3a
cycninbHO HebesneyHe AisHHA MatoTb HenepebopHa cuna, GismyHU | ncu-
XIYHWUI NpumycC.

2.B aKit nocningoBHOCTI Ma€e 34iMCHIOBATUCL 3'ACYBAHHA MPUUYMHOBOIO
3B’A3KY SIK 03HAKM 0O’EKTUBHOI CTOPOHM 3104MHY?

3. o Take cnocib, micle, yac, 3Hapaaas i 3acobu, ob6cTaHOBKa BUMHEHHA
K.Np., Ta AKE KPUMiHa/IbHO-NPaBOBE 3HAYEHHA MatoTb Lj 03HAKM 06’EKTMB-
HOT CTOPOHM 37104MHY? YoMy Liji 03HaKM Ha3UBaAOTbCA GaKyIbTAaTUBHUMM?

4. BipwykarTte B OcobamBiin yactuHi KK YkpaiHu npuknaam K.np. is pop-
MaJIbHUMM | MaTepiaibHMMMK CKAaAaMM, NOKAXKITb BIAMIHHICTE MiXK HUMM
Ta apryMeHTyMTe AOUINbHICTb Came TaKoi 3aKOHOA4aBY0 T KOHCTPYKLLIT Y TOMY
YU IHWOMY BMMNALKY.

5.Migrotyte HayKkoBe MOBIAOM/IEHHA Ha TeMy «KpMMiHa/lbHO-NpaBoBe
3HaYeHHA rinHo3y».

PexkomeHOyeEMoO npoyumamu
e Binbam LWekcnip «famnet».
ApTyp KoHaH Join «Cobaka backepsinein», «CTpokaTta CTpivKa».
MalH Pig, «Oueona — BOXK/Ab CEMUHOMIBY.
e OHope ae banb3ak «Jlto4cbKa Komeaia».
e Mwukona foronb « MepTsi AyLwi».
KipiHo Hauyo «AyT».

Padumo nodusumuco
MacTka (CLUA, 2007, pesxkucep ko OTTiHT).
e [aHrctepu i dinantponu (Monblua, 1962, peskncepn Exi lopdman, Ea-
Bap/, CKy*KEBCbKUI).

2.5. Cy0’€eKTHBHA CTOPOHA KPHMIHAIBHOIO
NnpaBoNnoOpyumIeHHA

2.5.1. MoHATTA cy6’€KTUBHOI CTOPOHU
KPMMiHa/IbHOro NpaBonopyLUeHHSA

2.5.1.1. Cy6’ekmusHa cmopoHa — Lge BHYTPIlLHA CTOPOHA K.Mp., AKa
BinoOparkae ncuxivHi npouecu, WO BiAOYBaAOTbCA Yy CBIAOMOCTI cyb’eKTa
3 MPUBOAY BYMHEHOTO HUM AifAHHA, Ta AKA CKNAJAETbCA 3 NEBHUX O3HaK.
OcTaHHi noginatoTbca Ha 060B’A3KOBI Ta dakynbTaTMBHI. o 0608B'A3KO-
BMX O3HAK HANEXUTb BMHA, fIKa 3riaHO 3i cT. 23 KK moske bByTh BUpakeHa y
bopmi ymmcny abo HeobepekHOCTI, a A0 GaKyNbTaTUBHUX — MOTUB | MeTa.
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[Bi OCTaHHI 03HaKM AONOMaratoTb BiANOBICTM HA MUTAHHA, YOMY | A4 YOrO
BUYMHEHO AiAHHA.

MoTunB i meTa HabyBatoTb 3Ha4YeHHA 0060B’A3KOBMX 03HaK i BNMBAOTL Ha
KBanidikaLjilo nunwe y TOMy pasi, KoM BOHM 3a3HaYeHi B AMCNO3ULLT Kpu-
MiHa/IbHO-MPaBOBOI HOPMU AK 03HAaKM OCHOBHOro abo KBanidpikoBaHOro
cKnaay K.np. Hanpuknan, oaHWMm 3 KBanipikoBaHMX PiISHOBUAIB YMUCHOIO
BOMBCTBA € BOWMBCTBO, BYMHEHE 3 METO MPUXOBATU IHWMIA 3104MH abo
NONErWNTM MOro BYMHEHHA (M. 9 4. 2 cT. 115 KK). MeTa 36yTy € 03HaKo
cKnagy 3104mHy, nepeabayeHoro ct. 307 KK («He3akoHHe BMpPOOHMLTBO,
BMIOTOBNEHHA, NpuabaHHA, 36epiraHHA, nepesBe3eHHA, NepecuaaHHa um
36yT HAapPKOTUMYHMX 3ac0HiB, NCUXOTPOMHMUX PEYOoBMH abo iX aHasnoriB»), a
MeTa 3aMN04iAHHA WKOAM IHTepecam AepHaBn — O3HAKOO CKAALY 3/104MHY,
nepeabayeHoro ct. 332-1 KK («MopylieHHs nopsaky B'i3ay Ha TMUMYacoBO
OKyMOBaHy TepUTOpito YKpaiHu Ta BU3ay 3 HE»).

BaNMBOKO NCUMXONOTIHYHOK XapaKTEPUCTMKOI K.NP. € eMOLIT — BHYTPILI-
Hi MepexunBaHHA OAMHM, AKI CYNMPOBOAXKYIOTb MPOLECH MiAroTOBKM Ta
BYMHEHHA K.Np. CAif 3a3Ha4YMTK, LLO 3 YCbOTO CMEKTPY EMOLLIMHWX NPOABIB
MoOoMHN Be3snocepenHe KPMMiHANbHO-NPAaBOBE 3HAYEHHA 3aKOH Hadae
TiNbKK disionorivHomy adekTy. HayKoBLi ANCKYTYIOTb 3 NPMBOAY TOrO, LLO
XapPaKTePMU3YHOTb eMOLLIT — NCUXiIYHY AiANbHICTb BUHHOTO YM MOro NCUXIYHNIM
CTaH, a OTXe, AKe MiCLLe 3aMMatoTb eMOLT Y CTPYKTYPi cknaay K.np. Okpemi
aBTOPYM A0 CYB'EKTUBHOT CTOPOHM K.MP. BiAHOCATbL EMOLLNHWIA cTaH ocobu™.
Anle TaKa TOYKa 30py He € ycTaneHot. Tak, Ha AiyMKy OZHOrO i3 HanbinbLL
aBTOPUTETHUX AOCNIAHMKIB po3rnaayBaHOi nNpobnematukim Ha TepeHax
CHA O.1. Papora, emoliii BUpaKatoTb Bifiblie coLianbHy, HiXK tOpUANYHY Xa-
PAKTEPUCTMKY K.NP., i BiAHOCATLCA A0 cyb’eKTa K.Np., NiAKPECAoYM 0Co-
H6MBOCTI MOro NCKXIYHOro CTaHy. 30Kpema, Lie CTOCYeTbCA di3iosoriyHoro
adeKTy, AKMI CBIAYMTL NPO NOHMMKEHI iIHTeNEeKTya bHi | BObOBI MOXKANBO-
CcTi moamHn™.

Y 3aKOHOAABCTBI €MOLLHMIA CTaH 0cObU BM3HAETHCA 060B’A3KOBOID 03-
HaKO NMLEe ABOX CKAAAiB 3/104MHIB — e YMUCHE BOMBCTBO, BUMHEHE B
CTaHi CUNBHOIO AyLIEeBHOro XBUAOBaHHA (CT. 116 KK), Ta ymucHe Taxke Ti-
NIeCHE YLWKOAXKEHHA, 3aN04iaHe B CTaHi CUAbHOIO AyLIEeBHOro XBUIKOBAHHA
(cT. 123 KK).

OueBMAHO, WO 3ragaHa Po3biKHICTb Y AYMKax BUKIMKaHA TUM, LLO eMO-
LiMHWIA CTaH 0COBW MOXKHa PO3rAAAaTH Yy ABOX acneKTax. AKWO po3rnanaTh
eMOLLIMHWI CTaH AK YMHHMK, LLO BMNIMBAE HA 34aTHICTb BUHHOIO YCBiAOM-
JIIOBATU XapaKTep CBOIX Ail i KepyBaTU HUMM, TaKMIN eMOLNHWIA CTaH byae

LWexosuosa J1.I. EMOLIMHWIA cTaH 0cOBM, SIKA BYMHUMA 3/104MH, 33 KPUMIHANIbHUM 3aKOHOAABCTBOM
YKpaiHu: uc. ... KaHa. topua. Hayk. — 3anopixka, 2007. - C. 8, 10, 23, 36-39.
" Papor A.W. KeasindumKaums NnpectynieHmii no cy6beKTBHbIM NpusHakam. — CM6.: KOpuanyeckmii ueHTp
Mpecc, 2002. - C. 61.
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CTOCYBaTWCA KaTeropii ocyAHOCTi —03HaKM cyb’ekTa K.Np. AKLLO MAETbCA Npo
€MOLIiHUI CTaH, AKUIA He BM/IMBAE Ha 34aTHICTb BUHHOT 0cObM yCBiAOMAIO-
BATM XapaKTep CBOIX il i KepyBaTU HUMM, EMOLLIT CTOCYIOTbCA CYO’EKTUBHOI
CTOPOHM fAK Bi0BparKeHHA NeBHUX NCUXIYHMX NpoLeciB cyb’ekTa K.np., Wo
BMpPaXKatoTb MOro NoTpedbu i 34aTHi A4aTV BiANOBIAb Ha MUTAHHA NPO GaKTo-
pW, AKI CMOHYKa/IM BUHHOIO BYMHUTU K.NP.

TakKMM YMHOM, CaMe BMHA — OCHOBHa Ta 060B’A3K0OBa 03HaKa byab-AKOro
K.np. Big, Hei Tpeba BiApi3HATM BUHHICTb, OCHOBHMM 3MICTOM UbOro Kpu-
MiHa/1IbHO-MPOLLECYa/IbHOrO 3a CBOIM XapaKTEpPOM MOHATTA € KOHCTaTaLiA
TOro, WO came uA ocoba BYMHMANA BiANOBIAHE AIAHHA, AKE MICTUTb CKNA,
neBHoro K.np. Monicemin (6araTo3HayHICTb) y BXMBAHHI TEPMiHA «BMHaY,
AKa CMOCTEepPIraeTbCA y 3aKOHOZABCTBI, € HEBUMNPABAAHOO | NIANATAE YCY-
HeHHto (C.A. WanyeHko, P.B. Bepewa). Tak, noTpebye yTOYHEHHA 3aKO-
HOZ@B4Ye BM3HAYEHHA Npe3yMnuii HEBUHYBATOCTI, ¥ 3B’A3KY 3 UMM Y CT. 62
KoHcTuTyLil YkpaiHim i 4. 2 cT. 2 KK 3amicTb BMHM MOBa MOBMHHA MTW Npo
BMHHICTb 0CcObM.

2.5.1.2. Y 3akoHoO0ascmei 3apybixcHUX Oepias cnocmepi2aromsca pisHi nidxo-
0u cmocosHo peanameHmauii suHu. J/Tuwe KK deakux depxas, wo paHiwe exoou-
AU 00 cknady CPCP, micmame su3Ha4yeHHs 8UHU (Kpim KK YKkpaiHu, moxHa Ha3ea-
mu cm. 21 KK binopyci). 3akoHodaseub nepesaxcHoi binbwiocmi depxcas He 0ae
BU3HAYEHHA BUHU, NOC/1Y208YHOYUCL, W,O0NPABOA, NOHAMMAMU yMUcay ma Heobe-
pexcHocmi. Y [Aanii, Icnarii, HidepnaHoax, ®PH, LUseuyii Ha 3aKkoHO0a84OMY pieHi
3aKpinaeHi popmu i 8UOU BUHU, ase IX 3Micm He po3KpusaemMsCA. Hanpuknao, y
$ 15 KK ®PH (idembca npo me, Wo Kapaemeca AUWe YMUCHA 0if, AKWO 3aKOH Yim-
KO He nepedbayae NOKAPAHHSA 30 HeobepextHy 0ito. Y KpUMIHAbHOMY 30KOHO0A8-
cmei 6azameox depxas micmamsca 6inbw abo MeHw 0emarsbHi OeiHiuii neaHuUx
pidHOBUODI8 BUHU. Y KpUMIHA/6HOMY 30KOHOOA8CMS8I Oepias 3a2asb6H020 NPaAsa
0718 NO3HAYEHHA NCUXIYHOI CKIaO0B0OI K.np. BUKOPUCMOBYEMbCA iHWA, 8IOMIHHA
8i0 ycmaneHol' y Hac mepmiHono2is’.

3rigHo 3i cT. 23 KK BMHOO € ncuxiyHe CcTaB/eHHs 0cobu [0 BUYMHIOBA-
HOT Aii ym 6e3aianbHOCTI Ta 1i HachiaKiB. Lle o3Havae, Wo BITYN3HAHWUN 3a-
KOHOZaBeLb CNPUIMAE MCUXOA02iYHY Meopiro 8UHU, 3riAHO 3 AKOKO ANA
0BrpYHTYBaHHA BUHUM Tpeba BCTAHOBUTHK, WO 0coba, fAKa NopyLLMAa KPpUMI-
Ha/IbHO-NPaBOBY 3a00POHY, Masia NeBHe NCUXiyHe CTaBNAEHH:A A0 BYMHEHO-
ro [ifAHHA Ta Moro Hacnigkis. Hambinbwmx TpyaHOLWB NPUOIYHMKN TaKoro
PO3YMIHHA BUHM 3a3HalOTb, KOAM Tpeba NOACHUTU HaABHICTb BUHW Y [idH-
HAX, BYNHIOBAHMX Yepes HeabanicTb .

" [oknagHiwe aus.: Ecakos A. Mens rea B yronosHom npase CLUA: MCTOPUKO-NpaBoBoOe MccieaoBaHme, —
CN6.: FOpuamnyeckmin ueHTp Mpecc, 2003. — 553 c.; Ctaposoittosa O.I. 3aranbHa YacTMHA KPUMiHAILHOTO Mpa-
Ba AHrnii Ta CLLUA: Hagu. noci6H. — K.: Atika, 2012. — C. 19-28, 68—74; AueHko C.C. OCHOBHi NUTaHHA 3aranbHoi
YaCTUHM KPMMiHaNBHOTO NpaBa iHO3eMHMX Aepskas: Hasy. nocibH. — K.: lakop, 2013 — C. 44—45, 50-56.

" [oKknagHUi aHani3s KPUMIHANbHO-NPABOBMX KOHLENLi BUHM AWB. y: Bepewwa P.B. MOHATTA BUHM AK ene-
MEHT 3MiCTy KpMMiHanbHOro npasa Ykpainu. — K.: Atika, 2005. — C. 6-57.
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HeMoKAMBICTb BiAMOBMW Bif, KaPaHOCTI 3a3Ha4YeHMX AisHb, Lo 6yno oby-
MOB/IEHO MOLWMPEHICTIO Ha NoYaTKy XX CTONITTA AXKepen NiaBuULEHOT He-
H6e3neKkun, PO3BUTKOM TPAHCMNOPTY | MPOMMCAOBOCTI, NpM3Beaa A0 MoABU
HopmMmamueHoi (oyiHouyHoi) meopii 8uHuU. oABY OCTaHHLOI NOB’A3YIOTb
3 onybnikyBaHHAM y 1907 p. npaui HimeubKoro KpumiHanicta P. ®paHka
«Mpo NobyaoBy NOHATTA BUHMY», B AKI 3a3Ha4YaN0Ch, WO BUHA — Lie 36ipHe
MOHATTA, AKe BK/AOYAE YMUCEN | HEODepeXKHICTb, ase rosoBHe Y HbOMY —
AOoKip. CyTb OUIHOYHOI TEOPIT BUHM 3BOAMTLCA A0 TOrO, WO BMHA € OLLIHOY-
HOIO KaTeropieto, iKa BUPayKae HeraTMBHY OLLHKY ocobi cyb’ekTa. Cya AoKo-
PAE NOPYLWHMKY KPMMiHaNbHO-NPaBOBOI 3a60POHM 3a Te, WO TOM BYMHMB
NPOTUNPABHO, XO4 MaB MOX/IMBICTb NOBECTM cebe NpaBoMipHO. BBaXKaeTb-
€A, WO HOPMATMBHA TeopifA BMHU, AKa MOWMPEHA, HAaNPUKAaA, Y Cy4acHin
KPMMiHaNIbHO-NPaBOBIl JOKTPUHI i cynoBii npaktnui ®PH’, ycysae ymmcen
i HeobepeXKHICTb AK GOPMM BUHM, HaZAtOUM IM 3HAYEHHA AMLLIE NCUXONOTIY-
HMX GaKTiB, 3aXMLLAE 3aHAATO WMPOKUIN CYyAAiIBCbKMI PO3CY/, HE OXOM/OE
0COBUCTICHe CTaBNeHHA CyH’eKTa 0 BUMHEHOTO HUM K.MP.

Biaknaatoum 3araiom HOpMaTUBHY (OLLIHOYHY) TEOpito BUHM, CAid BOA-
HOYaC 3ayBaXKMTK, LLO OLLIHOYHMIA eNeMeHT Y BUHI SK CoLianbHil KaTeropii,
AKa Cnyrye obrpyHTYBaHHIO KPMMiHaNbHOI BiANOBiAaNbHOCTI, BCE X Ma€
MicLe. BpeluTi-pewT BMHa — Lie Take NCUXiYHe CTaBNeHHA 0Cobu 10 KpUMi-
Ha/IbHO MPOTUMNPABHOTO AiAHHA Ta MOrO CyCniIbHO Hebe3neYHnxX HacNiaKis,
AKe OLHIOETBCA HEraTMBHO | 3aCyAXKYETLCA NPAaBOM. BMHHOIO € NoBeAiHKa
cyb’eKTa, 3a AKy AeprkaBa B 0COOi yNOBHOBAXKEHMX OPraHiB I0KOPAE LUbOMY
cy6’ekTy. MOKa30BO, WO Y TYMAYHOMY C/OBHMKY YKPATHCbKOI MOBM BMHA
BM3HAYAETHCA, 30KPEMA, AK HEraTMBHUI BYMHOK abO 3M104MH, @ BUHHUI —
AK TOM, XTO BUMHUB LLLO-HEBYAb NMoraHe, 3/1041H, MPOBUHUBCA Y HOMYCb .

TaKMM YMHOM, BUHA € HE TiZIbKM IOPUANYHO-TICUXO/IOTIYHO, @ M OLLiHOY-
HOO KaTeropieto. Y BMHI AK NCUXIYHOMY CTaB/ieHHI 0cobu A0 BYMHEHOTO
Heto Hebe3neyHoro AiAHHA i WKIAAMBUX HACNiIAKIB, WO HacTanu, AicTae
BMAB HEraTMBHE CTaB/eHHA 0cobu A0 iHTepeciB (LiHHOCTENM), OXOPOHIOBa-
HMX KPMMIHaNbHMM 3aKOHOM Bif] 3104MHHMX NOCATaHb .

2.5.1.3. BMHa XapaKTepm3yeTbCA TAKMMM 03HaKaMM, SK 3micT i dopma. IH-
KOMM BUAINAIOTL | TAKy O3HAKY, AK CTYMiHb BUHW.

3micm 8uUHU 5K enemeHTa Cyb’eKTMBHOI CTOPOHM K.Np. CKNaAatoTb iH-
TeNeKTya ibHUI Ta BObOBUI MOMEHTU (03HaKM). CTOCOBHO Pi3HUX 06’ek-
TUBHUX OBCTaBMH iHTENEKTYyaIbHe CTaBNeHHA Cyb'ekTa MmorKe ByTW Pi3HUM.

anuHckuit A.3. CoBpemeHHOe HemeLKoe yrosioBHoe npaso. — M.: Benbu, Mpocnekr, 2004. — C. 215;
YronosHoe npaso 3apy6exHbix cTpaH: O6wan n OcobeHHas yactu: YuebH. / NMog, pea. U.[. KozoukuHa. — 3-e
n3a. — M.: Bontepc Knysep, 2010. — C. 429-430.

" BeSIMKUIA TNYMa4YHMI C/I0BHUK Cy4acHOi yKpaiHCbKoi MoBM (3 aoa. i gonos.) / Yknag. i ronos. pea,.
B.T. bycen. — K.— Ipninb: BT® «MepyH», 2005. — C. 142, 143.

" Haymos A.B. Poccuiickoe yronosHoe npaso: Kypc nexkuuii: B 3 1.— T. 1: O6wasn 4actb. — 5 u3a., nepepab.
v gon. — M.: Bontepc Knysep, 2011. — C. 389-391.
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OpaHi 06CTaBUHM MOXKYTb OYyTU HUMM yCBigOMAEHi 6inbll NMOBHO, iHWI —
NpunbaM3HO; OAHI BiAOOPAKAOTbCA Yy CBIAOMOCTI NPaBWUIbHO, aAEKBATHO,
iHWi — NOMW/IKOBO.

BoNbOBMI MOMEHT 3MICTY BMHM 03HAYa€E YCBiAOMAEHE CNPAMYBaHHA Po-
3YMOBMX i QI3UYHMX 3yCUAb Ha AOCATHEHHA NEBHOI METU UM HA YTPUMAHHA
BiA, Ain. BonboBMIN MOMEHT 060X BUAIB YMUCAY MONATAE Y NMO3UTUBHOMY
(y dopmi baxaHHs abo CBiAOMOro NPUMNYLEHHS) CTaBNEHHi A0 CycninbHO
Hebe3neyHnx HacNiaKiB, a BONbOBMI MOMEHT 060X BUAIB HEODepeKHOo-
CTi — Yy HEeraTMBHOMY CTaB/IEHHI 10 CyCnifibHO Hebe3neyHnx HacniaKie, Ha-
CTaHHA AKMX BUHHWIA HAMAraeTbCsA YHUKHYTU abo B3arani He nepenbavae.

Y cT. 24 i cT. 25 KK BKasaHi ABi gpopmu 8UHU — ymuncesn Ta Heobepexk-
HiCTb, AIKi B CBOIO Yepry NoAinatoTbCA Ha PISHOBMAM: YMUCEN — Ha NPAMMIA i
HenpaMKi, a HeobepeXKHICTb — Ha CAaMOBMEBHEHICTb | HeabanicTb. KoxHa
bopma BMHM BKAKOYAE O3HAKM, WO XapaKTEPM3YIOTb YCBIAOMAEHHSA i ne-
penbadyeHHs (iHTeneKkTya/ibHi 03HaKK), a TaKOXK BOJIIO (BONbOBI 03HAKM).
PizHe noeaHaHHA BKa3aHWX O3HaK Aa€ pi3Hi dopmuM BUHM Ta iX BUAM, AKi
CNif po3rnAAaTh AK CBOEPIAHI 3aKOHOAABYI y3arasibHEHHA.

dopma BMHM BU3HAYAETLCA 3aKPiNAEHVM Y 3aKOHi CNiBBIAHOLIEHHAM NCu-
XIYHUX eneMeHTIB (CBIAOMICTb i BONA), LLO YTBOPIOOTL 3MICT BUHK, TOBTO
BIZAMIHHICTIO B IHTEHCMBHOCTI | BU3HAYE€HOCTI iHTeNEKTyalbHMUX | BOIbOBUX
npoLecis, Wo BiabysatoTbCca B Ncuxili cyd’ekta K.np. Popma BUHM BKA3YE Ha
cnocib iHTeneKTyanbHOI i BONIbOBOI B3aemosji cyb’ekta 3 06’eKTUBHUMM 0O-
CTaBMHAMM, LLO CTAHOBATL IOPUONYHY XapPaKTEPUCTUKY NMEBHOTO BUAY K.Np .

BusHavatoum ymmcen Ta HeobepexHiCTb, 3aKOHOAaBelLb BWXOAWTL i3
NCUXIYHOTO CTaBAEHHSA 0CcobuM AnLe A0 AisHHA (4ii abo besaisnbHocTi) i Ao
MOro cycninbHO HebesneyHMx HaCNIAKIB, @ He A0 iHLWWX 03HAK CKAaZy K.np.
TouyHnm € BucnosntoBaHHA B.M. KyapAasuesa Npo Te, Wo NcmxiyHe cTaB/ieH-
HA 0COOM 10 OKpeMMX 06’EKTUBHMX O3HAK CKAaay K.Np. He CAif Ha3uBaTK
«YMUCAOM» ab0o «HeobeperKHICTIO», OCKIIbKM 3aKOH BUKOPUCTOBYE Lii NO-
HATTA NULIE 419 y3araJbHEHO! XapaKTEPUCTURM AiAHHS Y Liaomy " .

Tomy, Hanpukaaz, Woa0 HENOBHOMITHLOrO abo ManoNiTHLOrO BiKy OCO-
61, NoTepniNoi Bif 3rBaNTyBaHHA, CKOPILL 3a BCe (KOpeKTHiWe) Tpeba roso-
PUTK He Npo ymucen abo HeobeperHiCTb, @ MPO 3HAHHA YN YCBIAOMNEH-
HA. BUKOPUCTAHHA NOHATb YMUCAY | HeOBEepeXKHOCTI WoA0 BiKy NoTepninoi
ocobu (i He nule y Ha3BaHOMY BMMAZAKY) € YMOBHUM i I0peYHUM Xiba Lo
O1A 3p0O3YMINOCTI onepyBaHHA iHbopmaLjieto.

AKLLO 3BEPHYTUCH A0 3aKOHOAABYMX BM3HAYEHb YMUCAY | HeobepeKHo-
cTi (cT. 24 i 1. 25 KK), uinfKom o4eBUAHMM € Te, L0 3aCTOCYBaHHA NoB’s-
3aHMX i3 CyO'eKTUBHOIO CTOPOHO HOPM KK HemuHydye noB’sizaHe i3 amc-

Papor A.W. KsanuduKkaums npectynieHunin no cy6beKTMBHbIM NpusHakam. — CMN6.: FOpuanyeckunii ueHTp
Mpecc, 2002. — C. 67; Bepewa P.B. [TOHATTA BUHWU AK e1eMeHT 3MiCTy KpUMiHanbHOro npasa Ykpainu. — K.:
Arika, 2005. - C. 129.

" Kyapssues B.H. O6was Teopusa KBasMduKaLmmn npectynaeHmin. — 2-e usg,. — M.: F0pumcrb, 1999. - C. 152.
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KpeLinHO AiaNbHICTIO NPaB0O3aCcTOCOBHMX OPraHiB, AKa MOXKe BKIO4aTK
He nNpocTo cyb’eKTUBI3M, a KOpynuiiMHY cknaaosy (baxkana ocoba HacTaHHA
cycninbHO Hebe3neyHMx HACIAKIB Y/ AKMLIe CBIAOMO AOMYCKana iX HaCcTaH-
HS; MOINa Yn Hi ocoba nepeabavaTt MOXKAMBICTb HACTAHHA CYCMiIbHO He-
He3nevYHmx HacaiaKis ToLO).

3 UbOro NPUBOAY B FOPUAMYHIM NiTepaTypi 3a3HAYaAETHCA, WO CYyO'EKTUBHI
NPOLLECH € TAaKMMMU, LLLO NPAMO He CMOCTEPIratoTbCA; IX HE MOXHA BUMIPATH
AKMMUCb Npunagamn. BUHy AK Wock Cyb’eKTMBHE MOXKHA BM3HAYUTU TiNb-
KW LWNAXOM aHani3y Ta OUiHKM 06’EKTUBHMX 0OCTABUH BYMHEHOrO 0CO60tD
K.np. TOMy AOCATHEHHA ICTUHW NPW AOCAIAKEHH] CYD'EKTUBHMX BAACTMBOC-
TeM BYNHEHOTO AiAHHS € BIAHOCHMM i Li/TIKOM 3a/1€}KWTb, 3 OAHOTr0 BOKY, Bif,
CYKYMNHOCTI 06’eKTUBHMX GaKTIB, 3i6paHMX i 3adiKCOBAHMX Y BCTAHOB/IEHO-
My MOPAAKY AK A0Ka3W, Ta, 3 iHWOro, Big, caMoro npaBo3acTocyBaya, Moro
[OCBifly, 3HaHb, Cy6'eKTMBHMX 0CcOBAMBOCTEN .

Omite, 3 ycix enemeHmie cknady K.np. came cyb’ekmusHa cmopoHa € Halibinbw
CKNAOHO 0718 8CMAHOB/eHHA. L{to me3y niomaeepoxye i OifnbHicMb HAYKOBO-KOH-
cynibmamusHoi padu npu BC, ska demoHcmpye 310600eHHICMb MaKux «8iYHUX»
KpUMIHa1bHO-Npasosux npobrem, Nno8’A3aHUX i3 Cy6’EKMUBHOK CMOPOHOK K.Np.,
AK PO3MEHCYBAHHA YMUCHO20 MAXKO20 MINEeCHO20 YUKOOIEHHHA, U0 CNPUYUHUO
cMepme nomepninoeo, i ymucHo2o sbuscmea abo sbuscmea yepes Heobepe -
Hicmb, 8IOMeXCY8AHHA 84UHKBAHO20 3 NPAMUM YMUC/IOM 3aMaxy Ha 86uscmao 8io
minecHUx ywKooxeHb nesHoi maxckocmi. BkasaHa npobanemamuKa — ceoepioHul
«peKopOCMeH» Yy 4acmuHi HEOOHAKOB020 30CMOCYBAHHA CyOOM KacauiliHoi iH-
CMAHYii 0OOHUX | MUx camux HOpM KPUMiHGA/IbHO20 3aKOHY Wo00 nodibHUX cycnine-
Ho Hebe3neyHux 0ifaHb AK hidcmasu 0414 nepeenady cy0osoeo piuwieHH:A BC.

Y unHHOMyY KK TepmiH «cmyniHb 8UHU» He BXMBAETbCA. CTyNiHb BUHU — Lie
KiZIbKiCHa KaTeropia BMHM, WO NO3HAYa€ iIHTEHCUMBHICTb NCUXIYHOTO CTaBNeH-
HA 0COBW A0 BYMHEHOTO AjsSHHA Ta MOro HaCAiAKIB, BUPAXKAE Mipy HeraTms-
HOro, 3HEBaXK/IMBOro abo HeAOCTaTHBO YBAXKHOrO CTaBAEHHA BUHHOI 0CObM
[0 OXOPOHIOBAHMX KPUMIHA/IbHUM 3aKOHOM BigHOCKH. CTyniHb BUHM, Oyay-
Y OAHUM i3 KpUTepIiB iHAMBIAYaNi3aLii NOKapaHHA, BUABNAETLCA Y GOpMax
BMHM Ta il BUAAX, Y MOTUBAX, LLiNAX Ta EMOLLINHMX NEPEXMBaAHHAX 0COOW.

3aKoHOAaBui BM3HaYeHHA BMHM (cT. 23) Ta ii dopm (cT.cT. 24, 25 KK), by-
Oy4n «NpUB’A3aHMMKMY [0 CycninbHO Hebe3neyHWx HacniaKiB, AopeyHi
(MpuiiHATHI) Ansa K.np. i3 maTepianbHMM cknagom. LLlogo BusHaveHHs 3mi-
CTY BWHM Yy K.Np. i3 GOpMasbHUM CKNAAAOM, TO Yy HayLi 3 LUbOro MUTaHHA
iCHYIOTb YOTUPW Pi3HI NiAX0AM, 3FiAHO 3 AKUMK BOHM MOXKYTb OYTU BUMHEHI:

1) nuwe 3 NpAMUM ymmncaom abo yepes HeabanicTb. Y merax Liboro nizixo-
[y BCTAHOBOBATM MCUXiYHE CTaBAEHHA A0 CYCNifibHO Hebe3neyHnx Hacnia-
KiB He NoTpibHo. MNcuxiyHe cTaBneHHA cyb’eKkTa TyT NepPeHoOCUTbCA Ha came
LOiAHHA, 3 MOMEHTY BYUMHEHHSA AKOTO K.MP. BBAXKAETbCA 3aKiHYEHUM, @ BUHA

Cknapos C.B. BUHa 1 MOTVBbI NpecTynHoro nosegeHus. — CM6.: tOpuanyeckmnin ueHtp Mpecc, 2004. —
C.11.
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bOPMYNOETLCA AK MCKXiYHE CTaBAeHHA 0Ccobu A0 BUYMHIOBAHOI Aii UM bes-
OiANbHOCTI. BBaXa€eTbCA, WO IHTENEeKTyalbHa O3HaKa YMUCY Y LbOMY Pasi
BKJ/ItOYAE /IMLLIE YCBIAOMAEHHA CYCNiIbHO Hebe3neyHoro xapakTepy CBOro
[ifAHHA, @ CTaBNIEHHA [0 HACNIAKIB HE BUHWMKAE Ta 1 BUHUKHYTU HE MOXKE;

2) nve 3 NPAMUM YMUCNIOM, @ BYMHUTU iX 3 HEODEpPEKHOCTI HEMOK/NBO;

3) ymuncHo abo HeobepekHO, ane BCTaHOBUTM GOPMY i B, BUHM Y LIbOMY
pasi HEMOXMBO;

4) K.np. i3 popmanbHUM CKNAZLOM He iCHYe. Ha KOopMCTb TOTO, WO yKpa-
THCbKMI 3aKoHOoAaBelUb GopMyItoe GOPMN | BUAM BUHU, BUXOAAYM Came
3 TaKOro nigxoay, CBiAYUTb TEKCT CT.CT. 23—-25. TaK, y CT. 23 BMKOPUCTAHO
€IHANbHWI CNONYYHUK «Ta», 3 YOrO BUMNAMBAE, LLO HACNiAKK Aji yn Ges-
OiANBHOCTI iCHYIOTb 3aBX AWM. Y CT.CT. 24, 25 KK TakoX naetbca Ak npo Aii
(6e3aianbHICTL), Tak i NPo HacniakK .

3 ypaxyBaHHSAM TOrO, LLO 3aKOHOAABYI KOHCTPYKLIT ymucay i Heobepesxk-
HocTi y KK po3paxoBaHi anLe Ha K.Np. 3 MaTepia/ibHUM CKNaAZ0oM, Y NiTepa-
Typi BUCNOBNEHO NPOMNO3MKLLIO BUKAACTM Yy HOBIM pedakuii cT. 24 i cT. 25 KK
TaKMM YMHOM, OO BOHM PiKkcyBaM 0COBAMBOCTI 3MiCTy yMUCAY | Heobe-
PEXHOCTI Yy K.Np. i3 dopmanbHUM cknagom™ .

Taka Npono3uLis, AKka CNOHYKa€E 3ano3nyyBaTh BiANOBIAHNI 3apyDiKHWI
[OCBiA, € NPUHATHOK 33 YMOBMW Y4iTKOro 3aKpinaeHHs y Hawomy KK noai-
NIy K.NP. Ha NPaBOMNOPYLIEHHA 3 MaTepia/ibHUM i NpaBonopyweHHA 3 dop-
MabHUM CK/Ta0M.

LlJodo 3eadaHo20 3apybircHo2o docsidy, mo, Hanpukaad, y cm. 24 KK binopyci
(Hazea cmammi — «BUHA y 3/04UHI, He NO8’A3AHOMY i3 HACMAHHAM HAC/IOKI8»)
2080pPUMbCA NPO Me, WO y 3/104UHI, 0118 HAABHOCMI AKO20 HEe NOMpibHe HaCMaH-
HA cycninbHo Hebe3ane4yHux HacnioKis, hopMa 8UHU BU3HAYAEMbLCA 30 CMAB/IeH-
HAM 0cobu 00 cycninbHo HebezneuyHozo OiAHHA. 3/10YUH BUHAEMbCA BYUHEHUM
YMUCHO, AKWO 0coba, AKa lioeo 84UHU/A, yCB8IOOM/OBAA CYCNinbHO Hebe3ney-
Hul xapakmep ceoei 0ii yu 6e3dianbHocmi | baxcana ii g4uHUMU. 37104UH BU3HA-
EMbCA 84YUHEHUM (3 HeobepexwHocmi, AKUj0 0coba, AKa (020 84UHUsA, He ycai-
domnosana cycnineHo HebeszneyHul xapakmep ceoe€i Oii yu 6e3didnbHocmi, Xoy
nosuHHa byna i moena ye yceidomareamu. 32i0Ho 3i cm. 15 KK /lumeu 3104uH
abo NPpoCmMynoK 8U3HAOMbCA BYUHEHUMU 3 NPAMUM YMUC/IOM, AKWO NPU iX 84U-
HeHHi ocoba yceidomM08asa cycninbHo Hebe3dneyHul xapakmep c8020 3/104UH-
HOo20 0isHHA | baxcasna mak diamu. BionogioHo 0o cm. 9 KK Monbwi 3a60poHeHe
OifAHHA 8YUHAEMbCA YMUCHO, AKUW,0 ocoba Mae Hamip (io2o0 84uHUMU, Mobmo
baxae Goeo s4uHumu, abo, nepedbayaroyu Moxausicmes (Jo2o 84UHEHHS, No2o-
03 YEMbCA 3 YUM. He 8UKAUKAE CYMHIBI8, ujo HaBedeHi 3aKoH00a8Yi 8U3HAYEHHHA
pPO3PAXOBAHI HG 3/104UHU 3 (hOPMASTBHUM CKAAOOM.

* [JoKnaZHWit aHani3 BUKNaAeHMUX nigxodis ame. y: Kaamukos [., XaBpoHtok M. [eski 0cobmBocTi 3micTy
BMHM Y 3104MHax 3 popManbHUM cknagom // MignpueMHULTBO, rocnoaapcTso i npaso. — 2010. — Ne 6. —
C. 62-69.

" Bepewa P.B. MOHATTA BUHM AK e/€MEHT 3MIiCTy KpumiHanbHOro npasa YkpaiHu. — K.: Atika, 2005. —
C.193.
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2.5.1.4. 3a dopmoto BMHU nepenbdadeHi KK K.np. MoxKHa Noainntu Ha Tpu
rpynu. Lle K.np., AKi MOXyTb ByTH BUNHEHI:

1) TinbKM yMUCHO (Hanpukaaz, GanbliyBaHHS rpoLIel, WaxpancTso, baH-
ONTU3M);

2) TinbKM HeobeperKHO (HeHanexKHe BUKOHaHHA npodecinHmx 0608’ A3KiB
MeaMYHUM abo dapMaLeBTUYHUM NPALLIBHUKOM, MOPYLWeHHA Npasua Hbes-
neKun JoPOXKHbOro pyxy abo ekcnayaTtauii TpaHCnopTy ocobamu, AKi Kepy-
tOTb TPAHCMOPTHUMM 3acobamu, ciyxboBa HeabanicTb TOLO);

3) AK YMUCHO, TaK i Yepe3 HeobeperKHICTb (CKaXimo, 40BEeAEHHS A0 ca-
MorybcTBa, NpoBeieHHA BMOYX0BMX PODIT 3 MOPYLIEHHAM NPaBMI OXOPOHM
pnBHMX 3anacis).

dopma BWMHM KOHKpeTHoro K.np. abo 6e3nocepefHbO BKa3yeTbcA Yy
amncnosmuii Hopmu Ocobamnsoi YacTuHK KK (K Le 3pobneHo, cKaximo, y
cT.cT. 115-119, 212), abo (3a BiACyTHOCTI YiTKOI 3aKOHOAABYOI BKaA3iBKM)
BCTAHOB/IHOETHCA LWAAXOM TIlYyMaYeHHA O3HaK CKAay KOHKPETHOro K.np.,
BMXOZAAYM 3 Iera/IbHUX BU3HAYEHb YMUCY Ta HeobeperKHOCT. TaK, HIXTo He
CYMHIBA€ETbCA Yy TOMY, LLO KPaZixKKa, rpabix i po3bilt — e yMUCHI K.np. npm
TOMYy, WO Yy AMcnosunLiax cr.cT. 185—-187 KK ymucen sk dopma BUHM npa-
MO He dirypye. Lle came cTocyeTbcs K.Mp., WO MOXKYTb BYTU BUMHEHI WS-
XOM 0OMaHy, 3N10B}KMBaHHA CNYKOOBMM CTaHOBULLEM, K.MpP., 3aKOHOAaBYe
OMMCAHHA AKMX BKIKOYAE BKA3iBKY Ha MOTUB, METY, CBIJOMICTb, 3aBi4OMICTb
260 37icHICTb. AKLLO WAAXOM TAYMAYeHHA HEMOXINBO BCTAHOBUTN dopmy
BMHW, BApPTO AOMNYCTUTM, WO K.MNP. MOXKe DYTU BUMHEHE K YMUCHO, TaK i
yepes HeobeperKHiCTb.

Y KK 6aratbox 3apybixKHMX AepKaB BUKOPUCTOBYETLCA BIAMIHHMI Bif 3aKpi-
nneHoro y KK Ykpainu niaxig, 4o BU3Ha4YeHHsA Kona HeobepekHUX AisHb, Lo
TATHYTb KPUMIHabHY BiANOBIAANbHICTb. MAeTbcA Npo HAaABHICTb Y 3arabHilt
YacTuHi KK cneuianbHOro 3acteperkeHHs, 3rigHo 3 AKUM AIAHHA, BYMHEHI Ye-
pe3 HeobepPEXKHICTb, KapatoTbCA AK K.MP. MLLE Yy BUMALKaX NPAMOI BKA3iBKM
Ha Le B OcobauBiit YacTuHi KK (Hanpuknag, § 7 KK Asctpii, cT. 11 KK Bonrapii,
§ 19 KK Oanii, c1. 12 KK IcnaHii, cT. 42 KK Itanii, ct. 15 KK KHP, cT. 16 KK /luT-
BU, CT. 24 KK PO, cT. 18 KK LLUBsenuapii, cT. 2 rnasm 1 KK Lseuwji, cT. 121-3 KK
®paHLi). NMepeBaramm UBOrO MiAXOAY € Te, L0 BiH BBAXKAETbCSA CEPMO3HOI0
NPaBOBOIO APAHTIEID MPOTH NOLLIMPIOBANBLHOIO TIYMAYeHHA KPUMIHaIbHOMO
3aKOHY, A03BO/IAE 3pOOUTN OCTaHHIM BifbLL TAKOHIYHUM | 3pO3YMINUM, CRIpKU-
A€ OZLHAKOBOMY 3aCTOCYBaHHIO KPUMIHAbHO-NPABOBWX HOPM.

LLlonpaBaa, BKAOYEHHS A0 3aranbHOi YacTMHM KK noaibHoro 3akoHoaB-
4Oro 3acTepeeHHa 3060B’A3ye peTeNbHUM YMHOM NepernaHyTh Bcto Oco-
61mBy YacTMHy KK Ha npeaMeT YiTKOro BM3Ha4YeHHA TOro, AKi came BYMHEHI
yepe3 HeobepeXKHICTb AiAHHA BM3HABAaTMMYTbCA K.Np. (HEBAANICTb BiANO-
BIiAHOro POCIMCbKOro A0CBIAY MOAATAE HE NuLle Yy TOMY, Wo Y. 2 cT. 24 KK
P® gonyckae cynepeynnsi TIYMayeHHs 3 MUTaHHA NPo GOpPMY BMHU KOH-
KPETHOro 3/104MHY, a i B ToMy, Wo Ocobamea YacTnHa KK P® i3 ujeto Hop-
MOIO He y3roz)KeHa, i 3a3Ha4yeHa 00CTaBMHa NOPOAKYE BENMKI TPYAHOLL Ha
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NPaKTUL). [HaKLLe KaXKyun, nparHy4n BUPILLUTI NPobaemy BCTaHOBNEHHS
Mex HeobeperkHOCTi, 06iMTUCb peaaryBaHHAM Aulle 3arafibHOi YacTUHMU
KK Hemoxnnso — Tpeba 3miHoBaTh 1 Ocobnmsy YacTnHy KK. A Le B cBOtO
yepry BUMarae 3HalT1 onTMMasibHe CMiBBIAHOWEHHA MiX, 3 04HOro HOKY,
CBITOBOIO TeHAEHUjet0 A0 36iNbWEHHS KiIbKOCTI KPUMiHa/IbHO-NPaBOBUX
3a60pOH Ha BYMHEHHA HeobepeHUX K.Np. (y T.4. 338 paxyHOK AENiKTis
CTBOPEHHA Hebe3neKkn) Ta, 3 iHWOro, 3aCHOBAHO Ha ryMaHi3mi ifeeto ae-
KpMMiHanizauii yactnHn nepenbadeHnx KK HeobepexHmx K.np.

2.5.1.5. Y KK YKpaiHu (3oKkpema, 4. 1 cT. 11) 3aKkpinaeHo npuHumn «bes
BMHM HEMAE KPMMIHANBbHOI BiANOBIAANbHOCTI». KprMiHanbHe npaso Ykpai-
HU (YTOYHUMO — Ha 3aKOHO4aBYOMY PiBHI") He crpuiimae 0b6’ekTMBHE CTas-
NeHHs y BMHY (0B’eKTMBHE iHKpUMIiHYBaHHA), TOBTO BiANOBiAaNbHICTL 3a
cycninbHo Hebe3neyHi HacniaKM AK pe3ynbTaT AifsHHA 6e3 BCTaHOBMEHHA
BUHW. 3rigHo 3 KK KpmiHaibHa BigNoOBIAaIbHICTb FPYHTYETLCA HA MPUHLN-
ni cy6’eKmMuBHO20 cmaeseHHA y BUHY, KA 03HaYaE ii MOXNMBICTb nLe
33 HaABHOCTI YMUCAY UM HeODepEeXKHOCTI Ta AKMI Nepeanbayae BpaxyBaHHA
M IHWWX O03HaK CybO’eKTMBHOI CTOPOHM (MOTWBY, METWU, EMOLLIMHOrO CTaHy
0COBM Y MOMEHT BUMHEHHA HELO K.Mp.).

HaBnaku, TpaamUiMHUM IHCTUTYTOM aHIN0-aMepPUKaHCbKOI NPaBOBOI CUC-
Temu € abcontoTHa (cyBopa) BiANoBiAaNbHICTb, CyTb AKOI MOAAraE y TOMY, LLLO
[O1A HAaCTaHHA KPMMIiHAbHOI BiAMNOBIAaIbHOCTI 0COBM AOCTaTHLO 3'ACYBaATH
baKT NopyLEeHH:A Het BUMOT KPMMIiHAbHOMO 3akoHy. HeobxigHoCTi AoKa3sy-
BaTM mens rea y dopmi Hamipy, HeobepexkHocTi abo HeabanocTi Hemae. Llel
NiZaxig, 3aCTOCOBYETbCA WOAO TUX AiAHb, BCTAHOBOBATU BUHY LLOAO AKMX
CKIAZHO Ta AKI MONAratoTb, 30KPEMA, Y MOPYLLEHHI Pi3HOMAHITHMX NpaBu.

3rigHo 3 § 15.10 KK wTaTy Hbto-MopK MiHIManbHi BUMOTM A0 KpUMiHab-
HOT BiANOBIAANBHOCTI — Le 34iMCHEeHHA 0CoDOK0 MOBEAIHKM, LLO BK/IOYAE
N06pOoBiNbHY Aito ab0 HEBUYMHEHHA AT, AKY BOHA B 3MO03i Gi3NYHO BYMHU-
TW. AKLWO TaKa NoBefjiHKa — Le BCe, WO BMMAraeTbCA ANA BUNHEHHA KOH-
KPeTHOro nocsraHHa, abo AKWO NOCATAHHA YN AKMINCb MOro maTepiaibHUMI
eNeMeHT He BMMaratTb BMHHOTO MCUXIYHOrO CTaB/feHHA 3 OOKy Aiava,
TaKe K.Mp. € «NOCAraHHAM CyBOPOI BignosiaansHocTi». Y CLUA nepeBakHa
BiNbLWIiCTb 3104MHIB CyBOPOI BiZANOBIAANBHOCTI — Lie 3104MHN Yy chepi rpo-
MaZCbKOro MOPAAKY, CyCnibHOI MOpPanbHOCTI, 06iry 36poi i HAPKOTUUHMX
3acobis. Loao BenmkobpuTaHii, TO NpMKnagammn 3aN04mMHiB cyBOpoi Biano-
BiAaNbHOCTI € AeAKi TPAaHCNOPTHI NOPYLIEHHS (30Kpema, KepyBaHHA TpaH-
CNOPTHMM 3aCODOM Y CTaHi CN'AHIHHA), 3rBaNTyBaHHA | CTaTeBi 3HOCUHMN 3
0cob010, AKa He aocsarna 13-piyHoro BiKy.

HeobxifHicTb pobuTK Take 3acTeperkeHHA 06yMOBAEHa TUM, LLO Y BITYM3HAHIN CyA0BIM NPaKTULL 3acTo-
cyBaHHA HOpm KK, 30Kkpema npo aBTOTPaHCMOPTHI 3/104MHK, TPANAAIOTLCA BUNAAKMN 3aCyAXKeHHA BOAIiB 3a
HEeBWHyBaTe 3anoA4iAHHA HUMM CYCNiNIbHO HEGEe3NeYHMX HaCNiaKIB.
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CyBopa BiANOBiAaNbHICTb BBAYKAETbCA He OO’EKTUBHWM CTaBAEHHAM Y
BMHY, @ CMPOCTOBHOI NpPe3yMnLierd BUHYBATOCTI. MpubiYHMKK po3rnaay-
BAQHOTO iHCTUTYTY HAroA0LWYTb Ha MOrO AOUINbHOCTI, aAyKe BiH 3Bi/IbHAE
CTOPOHY OOBMHYBAYeHHA Bif, BEAbMW HENErkoro TArapa [0Ka3yBaHHA,
NPUCKOPIOE KPUMiHaNbHE MPOBaAKEHHs i 3abe3nedye Ginbll eGeKkTUBHY
60poTbOY 3i 3104MHAMM, AKi CTAHOBAATbL 3HAYHY CycnifbHY Hebe3neky. [o
TOTO K BAacHe GaKT yXxBa/feHHA 3aKOHIB, WO nepeabavatoTb KPUMIHANbHY
BiANOBIZAA/IBHICTb 3@ 3/104MHKM CYBOPOI BiANOBIAANBHOCTI, MOXe MaTW 3a-
rabHOMPEBEHTMBHE 3HAYEHHA Ta YTPMMYBATW NtOAEN Bif, 3aMHATTA NeB-
HOtO AisnbHiCTIO abo ByTW npu ii 3aiicHeHHi Binbll yBaKHMMKU. TOMy i He
OMBHO, L0 NovmnHatoum 3 1849 p. BepxosHuin Cya CLUA He3miHHO Biaxmnas
BMMOIM MPO BM3HAHHA TakMMMK, WO cynepeyvaTb KoHcTuTyuii CLUA, Hopm
MpO BCTaHOB/JEHHA CYBOPOI BiANOBIiAaNbHOCTI . BogHOo4ac B aHMiRCbLKIN
tOPUANYHIN NiTepaTypi iCHYE NO3KLLiA, 3riAHO 3 AKOK 3/104MHM CYBOPOI BiA-
MOBIAabHOCTI MOPYLWYIOTL NPE3YMMLII0 HEBUHYBATOCTI .

B 00Hili noka308il y Ubomy ceHci KpuMiHanbHil cnpasi 1933 p. hpaHuy#eHKa Ha
/’7,0/36[1[1,{8 ﬂGpCOHbE O58UHyGGWySGﬂCICb y momy, wo 3HaxoounacsL Ha mepumop/i‘
Benukobpumaii Ha NOPYyWeHHS npunucy immizpauiliHoi enadu yiei KpaiHu 3au-
wumu ii. fns 3acy0mceHHA /lapcoHee docmamHbeo bys10 8CMaHo8UMU CaM akm
nepebysaHHA i€l #iHKU Ha 8i0N08ioHIl mepumopii. Ha piweHHA cydy susHamu
ﬁapCOHbe 3/7104UHUEM He sns1uHyn1a ma o6cmasm+a, wo d)pOqu)ffeHKG onuHusnace
y BennukobpumaHii'y Hapy4YHUKax, AKi 00A2HYAU Ha Hei ipAaHOCbKi noniyelcoKi, Koau
gudsopAnu ii 3 mepumopii IpanaHdii Ha mepumopiio Cnony4eHo2o Koponiscmea™.

MopaibHi npunmcm 3actocosytoTbea He ante y CLUA i BeankobpuTaHii. Tak, y
CT. 22 (aned) 3aKoHy Npo KpMMiHabHe NpaBo [3painto roBopuThES, Lo 0coba
HecTMMe CyBOPY BiAMNOBIAANbHICTb 33 3/104MH, AKWO Y 3aKOHOAABYOMY aKTI
BKA3aHO, WO TaKWMii 3104MH He NoTpebye A0Ka3yBaHHA 3/104MHHOMO Hamipy
abo HepbanocTi. Y ®paHuji BUAINAETLCA TakMIA PISHOBUA BUHM, AK BMHA, WO
NPe3toMyETbCA: 33 MONILENCBKI NOPYLWEHHA ANA NPUTATHEHHA 40 KPUMiHaAb-
HOT BiNOBIAa/IbHOCTI AOCTAaTHLO 3ara/ibHOI BUHM, TOBTO HaABHOCTI BO/IbOBO-
ro AisHHA ocyaHoi ocobu. Ocoba BBaXKAETbCA BMHHOLO 3 Ornaay Ha cam bakT
BUMHEHHS MOPYLLIEHHA i MOXe ByTK 3BiNIbHEHa BiA, BiANOBIAA/IbHOCTI AnLLe Y
TOMY pasi, KoAn goseae, Wo Aiana nig BnaMBom HenepebopHoi cnam, abo ic-
HYBa/1M Taki 06CTaBMHU, AK HEOCYAHICTb YW HEAOCATHEHHSA BiKY, 3 AKOrO HacTae
KpMMiHanbHa BiAnoBiAanbHICTb. Takmii came BMCHOBOK pobuTb C.C. ALEHKO,
pO3’'sicHIOOYM 3MICT €T. 121-3 KK @paHuii: «[1po Ty um iHwy Gopmy BMHM LLOA0
BUMHEHHSA NOPYLEHHA LA HOPMa He 3raflye — I0CTaTHbO BCTAHOBNEHHA dak-
Ty HEAOTPMMaHHA NOCTAaHOBW NPO NMOPYLUEHHS, AKLLO Lie He 3yMOB/IEHO Aj€t0

KosoukuH W.[. CTporas OTBETCTBEHHOCTb B yronosHom npase AHmium u CLUA // MNpasoseaeHune. —
2000. — Ne 1. — C. 146; ogoHos B.H. CpaBHuTeIbHOE yronoBHoe npaso: O6uwan yactb: MoHorpadus / Mog,
06w, 1 Hayy. pea. C.N. Wepbbl. — M.: OpantuHdopm, 2009. - C. 164-165.

" flueHko C.C. OCHOBHI NUTaHHA 3arasbHOi YaCTUHW KPUMIHANBHOTO NPaBa iHO3eMHWX AepsKas: Hasu. no-
cibH. — K.: Jakop, 2013 — C. 54.
" PomaHoB A.K. MpaBoBas cuctema AHmMm: YuebH. nocob. — M.: eno, 2000. — C. 216.
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HenepebopHoi cnan. OTXKe, Ha 3aKOHOAABYOMY PIBHI LWLOAO NOPYLWEHH: A0-
MYCKAETbCA 0O’EKTUBHE IHKPUMiIHYBaHHSA, TOHBTO BiANOBIAANbHICTL BE3 BMHM
Ha MiacTaBi 06’€EKTUBHOTO GaKTy HEAOTPUMAHHA MPUMICY HOPMUY .

2.5.1.6. 3HaueHHA cyb’eKTMBHOI CTOPOHA K.Mp. MOASArae Hacamnepesq, y
TOMY, WO BOHA [103BO/IAE BIAMENKYBATU K.MP. Bif LIAHHA, AKE HE € TAKUM.
AZXKe He BU3HAETLCA K.Mp.:

— CMPUYMHEHHS CyCNifibHO Hebe3neyHux HaciaKiB 3a BiACYTHOCTI BMHM
(Bunagok abo Kasyc);

— HeobepexkHe AiAHHA, WO KapaeTbCa NMLIe 338 HaABHOCTI yMUCAY (Ha-
npuknaa, nepeabaveHe c1. 125 KK ymrUCHe CNpUYMHEHHA Nerkoro Tinec-
Horo yuwkoaxeHHa abo nepeabayeHe ct. 118 KK ymucHe B6UBCTBO npu ne-
PEBULLEHHI MeX HeobxiaHoi obopoHn abo y pasi NnepeBULLEHHS 3aX0/iB,
HeobXiAHWX AN 3aTPUMAHHA 3104MHLA);

— [liAHHA 63 MeTU Y MOTUBIB, BKA3aHWUX Y AMCNO3MLi TIET UM iHWOI HOp-
Mn KK (CKaxKiMmo, BUTOTOBAEHHA NiapobaeHux rpotlenn 6es metu 36yTy).

[HCTUTYTU HE3aKiHYEeHOro 3/104MHY i CNiBYYacTi Yy K.Np. NoB’A3aHi TiAbKK 3
YMWUCHOIO GOPMOIO BUHM.

Kpim uboro, cyb’eKTMBHaA CTOpPOHA A0MOMAarae PO3MENKYBATM CYMiXKHI
CKNaau K.np., 30Kpema ymucHe BbuBcTBo (cT. 115) i BBUBCTBO Yepes He-
obepexHicTb (cT. 119 KK).

O3HaKn cyb’eKTUBHOI CTOPOHM TaKOMXK:

— NiaNAratoTb BpaxyBaHHIO NpW NpU3HayYeHHi NoKapaHHA (3okpema, dop-
Ma BMHW BUNHEHOTO 3/104MHY BPAXOBYETbCA MPW BU3HAYEHHI piBHA He3ne-
KW yCTaHOBM BiAOYBaHHA NOKapaHHs);

— BM/IMBAOTb Ha MOX/IMBICTb 3BiZIbHEHHA Bif, KPMMIiHA/IbHOI BiANOBIAaNb-
HocTi (Tak, 3riaHo 3i cT.cT. 45, 46, 97 KK 3BiNbHAETHCA Bif, KpMMiHANAbHOT
BiANOBiAabHOCTI 0coba, AKa BYMHMIA He DyAb-SKMN 3/104UH cepeaHbOl
TAXKKOCTI, @ came HeobepeXkHNIN 3/104MH);

— 6epyTbCA A0 yBarK Npm 3aCToCyBaHHI YMOBHO-A0CTPOKOBOTO 3Bi/IbHEH-
HA BiA, BiAOYTTA NOKapaHHA i 3aMiHW HeBiABYTOI YaCTMHM NoKapaHHA BinbLu
M’ AKMM (30Kpema, cT. 81 KK andepeHujitoe cTpok daKkTMYHOro BigbyTTa
noKapaHHA, HeobXiAHWIA ANA YMOBHO-A0CTPOKOBOTO 3Bi/IbHEHHA, Y T.4. 3a-
NEXHO Bia, GOPMM BUHM BUMHEHOTO K.MP.).

2.5.2. Ymucen i HeobepexHictb

2.5.2.1. BignosiaHo A0 4. 1 cT. 24 KK ymucen nofinaerbca Ha NPAMUM i
HenpaMKni. 3aKOHOAABYI BM3HAYEeHHA NPAMOro i HENPAMOTOo YMUCAY Mic-
TATb TPM O3HAKMU, AKI XapaKTepM3ytoTb NCUXIYHE CTaBAEHHA 0COBM A0 BUK-
HEHOro Heto AiHHA Ta MOro HaCNiAKIB:

1) ycBigomneHHs ocoboto cycninibHOT Hebe3neKkn CBOro AiaHHS;

*

AueHko C.C. OCHOBHI NUTaHHA 3aranbHOi YaCTUHW KPUMIHAIbHOTO NpaBa iIHO3EMHUX AepKas: Hasy. no-
cibH. — K.: Jakop, 2013 - C. 49.
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2) nepeabayeHHsa Moro cycninbHo Hebe3neyHnx HacniakKis;

3) BarkaHHA HACTaHHA TakMX HacNiAKiB abo cBiLOME NPUNYLLEHHA X Ha-
CTaHHA.

Mepwi OBi 03HakM (ycBigomneHHa i nepenbadyeHHsA) xapaKTepusyoTb
npouecK, ski BindysatoTbca y ncuxilli cyb’ekTa i CTaHOBAATL IHTENEKTYa b-
HWUI MOMEHT yMUCAay. TpeTs o3Haka (barkaHHA YM CBiAOME MPUMNYLLEHHS
HaCTaHHA HaCNiAKiB) XxapaKTepusye BOAbLOBY chepy 0cobu Ta yTBOPHOE BO-
JIbOBMIA MOMEHT YMUCIY.

MpAMMM € YMUCEN, AKLLO ocoba yCBigoMatoBana cycninbHo Hebesneu-
HWIN XapaKTep cBOro AiaHHA (aii abo besnisnbHOCTI), Nepeadbayana Moro
cycninbHO HebesneyHi Hacniaky i baxkana ix HacTaHHA. Henpamum (eBeH-
Tya/lbHUM) BU3HAETbCA YMUCEN, AKLIO 0coba yCBiAOMAOBaAA CyCniNbHO
Hebe3neyHnin xapakTep cBoro AifaHHA (4ji abo 6e3saisnbHOCTI), nepenba-
Yyasa Moro cycninbHo Hebe3neyHi HacniaKkKM | xouya He Barkana, cBigomo A0-
nyckana ix HaCTaHHA.

BinnosiaHo Ao cT. 24 KK ana npAamoro i HenpaAmoro YM1cay CnifibHoto €
TaKa iHTeNeKTya/ibHa 03HaKa, AK YCBiAOMNEHHA BMHHOIO 0cob0oto cycninb-
HOi Hebe3nekn cBoro AisHHA. Bumaraetbes, Wob HanexHui cyb’ekT xoua
6 y 3araNbHUX pMUCax PO3yMiB 30KpemMa Te, WO BYMHIOBAHE HUM AiAHHA HO-
CUTb aHTUCOLaNIbHWIN XapaKTep, 34aTHe 3a CBOIMM GaKTUYHMMM BNaCTU-
BOCTAMM CMPUUYMHATM LWIKOAY BiAHOCMHAM, WO OXOPOHAOTbLCA 3aKOHOM,
TOHTO NoCAraTM Ha NEBHMUIM 06’EKT KPMMIHA/IbHO-NPABOBOT OXOPOHMU.

Mpu LbOMY BITYM3HAHWI 3aKOHOAABELb HE BK/IKOYAE Y 3MICT YMUCAY YCBI-
OOMNEHHA NPOTUNPABHOCTI AIAHHA, BUXO4AYM i3 BIZOMOI e 3 YaciB CTapo-
OABHLOTO Pymy i, 40 TOro X, NPAMO 3aKpIinieHoi y 4. 2 cT. 68 KoHCTuTyuii
YKpaiHu npesymnuii npaBoBoi 06isHaHoCTi ocobu. CyTb L€l npesymnuii no-
NArA€e y TOMY, WO KOXHa A0POCAa OCyAHa NOAMHA MOBMHHA 3HATK 3aKOHM
CBOE| AepKaBu, a TOMY He MOXe MOCMNATUCb Ha He3HaHHA 3aKOHIB AK Ha
06CcTaBMHY, WO 3Bi/NbHSAE 1T Bif, BiANOBIAAAbHOCTI 32 AOMNyLIEHe NOopYyLIeH-
HA KPMMiHa/IbHO-NPaBOBUX HOPM (ignorantia legis neminem excusat — He-
3HAHHA 3aKOHY HiKOro He BMbayvae).

HaBeaeHWi niaxia €, no-nepuie, nparmatmyHMm (cya, yHUKae npobiema-
TUYHOrO 3 TOYKM 30PY MOro BMKOHAHHA 0060B A3KY 3'ACOBYBATM Y KOXHOMY
KOHKPETHOMY BMMaZKy, YM po3ymina ocoba NpoOTUNPaBHICTb BYMHEHOTO
Helo AifaHHA) i, No-apyre, TPAAMUIMHMM (TaK BUPILLYBanoChb NUTaHHA bara-
TbMa NpeacTaBHMKaMM AOPEBOIOLIMHOI i PaAAHCBKOI KpMMiIHANbHO-NpPa-
BOBOI HayKM).

LUe y 1689 p. aHenilicokul icmopuk i npaso3Haseub x. CendeH nucas, wo He-
3HAHHA 30KOHY HiKo20 He subayae He momy, wo 100U 3HarOMb 30KOH, a 4Yepe3
me, Wo make 8ubaYeHHA KOXHaA Ato0UHA sucysana 6 y cydi, i Hixmo He 3mie 6u yro
MIOOUHY 8UKPUMU.

B cy4yacHuMx ymoBax niaxiz, sk 3HalwWoB BigobpaxkeHHsa y cT. 24 KK,
HaBpAL YW MOXKE PO3PaxOBYBaTN Ha OAHO3HAYHE CXBaseHHA. | pid He nuwe
y TOMY, Lo 3akKkpinaeHe y 4. 1 cT. 11 KK Tak 3BaHe dopmanbHO-maTepianbHe
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BM3HA4YeHHA NOHATTA K.NP. CNOHYKA€E NPMHANMHI y NOCTaHOBOYHOMY MAaHI
BMCYBATW MUTAHHA NPO OXOMJEHHA IHTENEKTYabHOK MOMEHTOM YMUCAY
YCBiAOM/IEHHA BMHHUM AK CyCninbHOI Hebe3neKku, TaKk i NPOTUNPABHOCTI
AiAHHA. HanronosHiwe — e Te, Wo sieraabHi AediHilii npsmoro i Henpamo-
ro YMMCAY, @ TaK CaMo KaTeropuyHa, 6e3 byab-aKnMx BUHATKIB Npe3ymnLis
3HaHHA 0Cc0H0t0 3aKOHY (4. 2 cT. 68 KoHCTUTYLIT YKpaiHK) He A03BONAIOTb
BpaxoByBaTK cneumdiky NMCUXIYHOrO CTaBAeHHA 0CObM A0 BYMHEHOrO Ta
MOro HacniAKiB y cknagax K.np., nepegdayeHmx KpMmiHaabHO-NPaBOBUMM
HOPMamu 3 BNaHKETHUMM ANCNO3ULIAMM.

[na cknagis K.np., nepeadayeHmx TaKMMM HOPMaMM, YCBIAOMIEHHSA
NPOTMNPABHOCTI AifHHA €, HA Halle NepeKoHaHHA, HeBIA'EMHOI CKNafo-
BOIO IHTE/IEKTYa/IbHOrO MOMEHTY YMWUCY, OCKIIbKM 3aKOHOZaBYe peryto-
BaHHA BIANOBIAHMX BiAHOCUH € HACTINIbKM CKNAAHMM | TPOMI3AKMM, LLLO Ha-
BiTb daxiBLi 3a3HAOTb CEPMO3HMX TPYAHOLLIB NPW 3’ACYBaHHI BiANOBIAHMUX
npunucis. Tomy Npo ycBiAOMAEHHS cycniibHOi Hebe3nekn B TaKOMy BU-
NaziKy, AKLWOo ocoba He ycBiAoMOE GaKTy NOpyLIEHHA BUMOT perynaTMBHO-
ro 3aKOHOZABCTBA, He MOXe ByTK i1 MOBU. Tak, €3 PO3yMiHHA HANEKHUM
cyb’ekTOM Tiei 0OCTaBUHM, WO MOTO AiAHHA CynepeynTb NoAaTKOBOMY 3a-
KOHOZABCTBY, HEMA€E AOCTATHIX MiACTaB BECTM MOBY MPO Te, WO Lel cyb’ekT
YCBiAOM/IIOBAB i CycnifibHY Hebe3neKy CBOro AiaHHsA, TO6TO YCBiAOMIEHHSA
0cob0t0 y TaKOMy BMMaAKy NPOTUMNPABHOCTI BAACHOI NOBEAIHKM BUCTYMAE
cnocobom ycBigomaeHHs ii cycninbHoi HebesneKku. 3 TOUYKM 30py 3aCTOCy-
BaHHA cT. 212 KK («YxuneHHs Big cnaati noaaTtkis i 36opiB (0608'A3K0BUX
nAaTexiB)») y BUHHOT 0cOBU Mae ByTM YCBIAOMAEHA MOK/MBICTb 3iCTaBUTU
CBOI BUMHKM i3 BUMOTaMM 3aKOHY — IK KPpMMIHa/IbHOTO, TaK i MOAAaTKOBOrO .

Mig nepenbadyeHHsAM CycnifibHO HebesmeyHux HacniaKiB AK 03HaAKOK
YMUCAY CAig, PO3yMITW BIAOUTTA y CBIAOMOCTI TMX NOAiN, WO BiabyayTbea
Yy ManbyTHbOMY, yABAEHHA BUHHOMO NPO Ty WKOAY, AKa byae cnpuynmHeHa
MOro AisHHAM BiAHOCMHAM, WO 3HAXOAATbCA Mid, OXOPOHOK KPUMIiHab-
HOrO 3aKOHY. TaK, BULITOBXYKOYM NOANHY 3 MOTATY, LLLO PYXAETLCA, BUHHWM
PO3yMig, LLO Yy pe3ynbTaTi Noro Ai NoTepniioMy MoXe ByTU CIpPUUYMHEHI
CcMepTb abo TiNeCHI YLKOAKEHHS.

Mpn UbOMY ANS HASBHOCTI YMUCAY HeOobXiaAHO yCcBiAOMAEHHA He Dyab-
AKUX CYCNiNbHO Hebe3NeyHMx HacNiaKiB, a AnLle TUX, LLO BXOAATb /10 CKAa-
[y 06’eKTMBHOI CTOPOHM BiANOBIAHOMO CKAAAY K.Mp.

[aHy4Oo0 Y KpMMIHAbHOMY NPaBi € TOYKA 30pY, 3riAHO 3 AKO TaKi no-
HATTA, SK DaKaHHSA HacTaHHA CycninbHO HebesneyHux Hacniakis Ta ycBi-
OOM/JIEHHA HEeMMWHYYOCTI HaCTaHHA CcycninbHO Hebe3neyHux HacniaKis,
€ PIBHO3HAYHMMM i XapaKTepm3yloTb came Npamuin ymmucen. Hanpuknaag,

" [oknagHiwe awms.: Oyaopos 0.0. YXWUAEHHA Big cnaaTi NogaTkis: KpMMiHaIbHO-NPaBoBi acnekTv: Mo-
Horpadisa. — K.: IcTuHa, 2006. — C. 167-191; Ayaopos O. Cneuudika opuaNYHOT NOMUAKU NPU BUUHEHHI
3/104MHIB i3 3MilWwaHo NpoTunpasHicTio // Npaso YkpaiHn. —2011. — Ne 9. — C. 82-91.
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AKLLO 3M104MHELb CKMAAE NOTEPNINOTO Y MHOKe NPOoBanns, rOBOPUTH, LLO
BOMBCTBO BUMHEHE 3 HEMPAMMUM YyMUCAIOM, Byno 6 HenpasuabHO. MoBa,
3BUYANHO, He Mae Npo GaKTUYHY HEMMHYYICTb 3an1aHOBaHMX HACNIAKIB,
OCKIi/IbKM HACTaHHSA abo HeHaCTaHHA CMepTi 3a/1eXKNTb He TiIbKK1 Bia, Ain
cyb’eKTa, a i Bif, iHLWMX OOCTaBUH.

MepenbayeHHA HacniaKiB 03Hayvae ycBigoMieHHs cyb’ekTom, xoya 6 vy
3arasibHMX p1cax, PO3BUTKY NMPUUYMHOBOIO 3B’A3KY MiXK AiAHHAM Ta Hacnia-
Kamu. Hanpuknaa, ona BU3HAHHA BOMBCTBA YMUCHMM He NOTPIOHO, o6
BOMBLA, 34iMCHIOYM NOCTPIN Y UTTEBO BaXK/MBUI OpraH, yCBiZAOMIIOBAB,
AKi came BMHUKHYTb YLIKOAMKEHHA (BHYTPIWIHA KpoBOTEYa, 3yNMHKA AMXaH-
HA, 3yNWHKa cepLa TOLLO).

YcBiLOMAEHHSA cycniNibHO Hebe3neyHoro xapaktepy AisHHA NpPU Henpa-
MOMY YMUCAI He BiAPI3HAETLCA Bif TAKOrO CaMoro YCBiAOMAEHHA Npn Npa-
MOMY YMUCAI. BIAMIHHICTb MiXK MPAMMM Ta HENPAMMUM YMUCAOM MOAATAE Y
XapaKkTepi yCBiZOMAEHHS CyCnifibHO Hebe3neyHux HaCiaKiB i BONbOBOMY
MOMeHTI. Ha BiaMiHy Bia NpAMOro ymuciay, npu Henpsmomy ocoba ycBi-
[OMJTIOE MOXK/IMBICTb HACTaHHA CycniNbHO Hebe3neUHnx HacNiaKiB, a He ix
HEMWHYYICTb. BONbOBUIA MOMEHT HEMPAMOrO YMUC/Y NOMATAE B TOMY, LLO
ocoba He Harkae HaCTaHHA CycnisibHO Hebe3neYyHMx HacNiaKiB, AKi BOHa YCBi-
[OMJIIOE, a/le CBiAOMO AO0MYCKAE iX HACTaHHSA, CTaBUTLCA A0 LibOro banayxe.

Hanpuknad, 3104uHeub, AKUU 8MIKA€e 3 Micus B4UHEHHA 3/T04UHY, CMPIrAE 3 802-
HenasnbHOI 36poi'y npauisHUKa miniuii i sbusae lozo. Y ybomy pasi uHHUU, npazHy-
YU YHUKHYmMU 3ampumMaHH#A, Xo4 i He 6axas HACMAaHHA HacaioKy y euanadi cmepmi,
donycKas, Wo ceoimu Oiamu Moxe no3basumu npayisHUKa miniyii xumms abo
3an00iamu Uomy mAMCKI MinecHi yuKOOMEHHA.

Bupokom Jlucu4aHcbKoz2o micbKo2o cydy JlyeaHcekoi obaacmi eid 21 wosm-
HA 2011 p. ma yxsanok anensuiliHo2o cydy JlyeaHcobKkoi obaacmi 8i0 27 ciyHA
2012 p., 3akoHHicmb i 06rpyHmosaHicme AKkux 6ys10 nidmeepoxceHo yxaanor BCC
8i0 11 oemHa 2012 p., 3a 84UHEHHA 3/104UHY, hepedbayeHo20 4. 2 cm. 15, 4. 1
cm. 115 KK, 6ys 3acydxceHul A. locsapuswiucs 3 0obpe 3Haliomoro tiomy B., A. Ky-
XOHHUM HOXtem 308008 ili 00UH yoap 8 a1y YacmuHy epyOHOI KAimuHU, YUM YMUC-
HO Cnpu4uHU8 nomepniniti MAXCKi minecHi yWKoOMEeHHA, 8i0HeceHi 00 MaKux 3a
03HAKOIO HebeaneyHocmi 0718 UMM 8 MOMeHM ix 3aN00IAHHA".

Yci cydosi iHcmaHuii, ki po3ansdanu cnpagy wodo A., 3pobusiu 8UCHOBOK NPO
cnpAamosaHicme (io2o ymucsy Ha no36asaeHHA ¥Umms nomepninoi, 20/108HUM Yu-
HOM YKa3yH4U Ha BUKOPUCMAHE 3aCYy0MeHUM 3HAPAOOSA 8YUHEHHS 3/104UHY (HiXc)
i nokanizayito HaHeceHo2o yoapy (niea YyacmuHa 2pyOHOI KnimuHu). Cnpasdi, maki
06’eKMuBHI 0aHi MOXCymos 0oNoMo2mu y 8U3HAYeHHI hopMU | 8UGY BUHU, 3 AKUMU
bye s4uHeHul 3/7104UH. 30 MAKux ob6cMasuH 3p03yminoto suenadae nosuyia BCC,
AKUl y ceoili yxeasni 8KA3y€E HA «CNPAMOBAHICMb YMUC/Y 3aCYOHEeH020 Ha hpomu-
npasHe 3an00iAHHA CMepmi IHWIG M0OUHI». IHaKWe Kaxcy4u, Ha nepekoHaHHA BCC,
A. B4UHUB 3/104UH (3aMAX HQ yMUCHe 86UBCMBO) 3 NPAMUM YMUC/TOM.

Apxis Buworo cneujanizoBaHoro cyay YKpaiHu 3 po3rnagy UMBINbHUX | KpUMiHanbHUX cnpas. Cnpasa
Ne 5-4655 km 12 32 2012 p.
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Pasom 3 TMM, Ha Hally AyMKY, iCHYBaAu NiACTaBM ANA aHanisy ain A. nig,
iHWKMm KyTom. NIBC B N. 22 cBOEI nocTtaHoBM BiA 7 atoToro 2003 p. Ne 2 «[Mpo
Cy[0BY NPAKTUKY B CMpaBax Npo 3/104MHM NMPOTU KMUTTA Ta 340POB’A 0OCOo-
61» Hebe3niACTaBHO | TPAAULIMHO PEKOMEH/YE MUTAaHHA NPO HAABHICTb Y
LiAx ocobun ymmucay Ha BOBMBCTBO BMPILLYBATU, BUXOAAYM i3 CYKYMHOCTI BCiX
06CTaBMH BYMHEHOTO [AiAHHA, BPaxoBYK4YM, 30Kpema, crnocib, 3Hapaaaa
3/I0YMHY, KiNIbKICTb, XapaKkTep i /I0Kai3alUito NOpaHeHb Ta iHWWX TINeCHMX
YWKOAMKEHb, MPUYNHN NPUNMHEHHA 3104YMHHUX Ai, NOBEAIHKY BUHHOTO i
noTepnifiioro, Wo nepeayBann NoAii, ix CTOCYHKM.

Y AOKTPUHI KPUMIHANbHOMO NpaBa TaKoXK HAro0WYETbCA Ha HEOOXiAHO-
CTi BMPIiLLYBATW MUTAHHA NPO 3MICT YMMUCAY BUHHOTO 3 ypaxyBaHHAM Bcebiy-
HOro aHaniay KOHGAIKTHOT CUTyaLlji.

Mpo HaABHICTb YMMUCY Ha BOMBCTBO MOXKE CBIiAYMTM KOMMAEKC 0OCTaBMH:
1) HaHeceHHs yaapiB Ta NopaHeHsb (iX 10Kanizallif) B *)KUTTEBO BasK/IMBI Opra-
HW (roN10BY, LWWIO, NiBY CTOPOHY FPyAeit, MediHKy, Nax Towo); 2) 3aCTOCyBaHHSA
TaKkoro 3Hapaaaa abo 3acoby BUMHEHHSA 3/104MHY, AKE 34aTHE CMPUYNHUTM
CMepTb (MICTONET, KacTeT, COKMpaA, BaXKKMM NMpeameT Towo); 3) iHTeHCuBs-
HICTb Ai BUHHOTO, fIKa AOCTATHA A/19 NopyLeHHs GyHKLiM abo aHaToOMIYHO]
LiNICHOCTI }KUTTEBO BaK/IMBUX OPraHiB (Be/MKa CMaa HaHeCeHHs yaapis abo
MHOWHHICTb NOPaHEeHb, YCBIAOMAEHHSA IX HECYMICHOCTI 3 }KUTTAM); 4) icHy-
BaHHA BOPOMKMX MiXKOCOBUCTICHMX CTOCYHKIB MiXK NOTEPMINAUM | BUHHUM A0
BUMHEHHSA 3/104MHY (NonepeaHi Norpo3un, GakTh BiMoK MiXK BUHHUM i noTep-
NiAnMMm Touo); 5) NnepepmBaHHA 3104MHHUX Aild He 4OBPOBINLHO, @ Ha BUMO-
ry iHWWX ocCib, Mia 3arpo3oto ByT BUKPUTUM YK 3aTPUMaHUM; 6) cBigome
BMKOPUCTAHHA OBCTAaHOBKM, fiKa 3aBilOMO BMK/IOYAE CBOEYACHE HaJaHHA
MeANYHOI AOMOMOrM; 7) HeraTMBHa MoBeAiHKa MiCAA BUMHEHHSA 3/10UYUHY
(Hanpuknaa, 3aNULWEHHA NOTEPNINOTO, AKUIA 3HENPUTOMHIB abo TAXKKO no-
paHeHnin, be3 MmeanyHOI AONOMOTW; CTBOPEHHSA MepeLlKkos AN TOro, Wob
noTepnina ocoba He MOra 3aUWNTM MiCLLe 3104MHY, AaTh cobi paay cama
ab0 MOKMMKATK Ha ONOMOTY CYCiZliB UM NEePEXOKMX)”.

EKCTpanontoloym ckasaHe Ha BYMHeHe A., MOXKHa 3p0bUTM BUCHOBOK, LLIO
cyam npu KkBanidikauii noro Ai GakTMYHO BpaxyBanan uLLe ABa YNHHUKN —
XapaKTep 3HapA4AA, 3 AKMM BUMHIOBABCA 3/104MH, Ta 0KaNi3aLito yaapy.
| 30BCiM NPOIrHOPOBaHMMM 3aAMUWKNANCA TaKi GaKTUYHI AaHi, AK KinbKicTb
yaapis (0AMH), HaABHICTb BM3bKMX CTOCYHKIB MiXK NOTEPMINO i 3acyaxe-
HUM, LOOPOBINbHE MPUMMHEHHA 3N0YMHHUX A, HaZaHHA AOMOMOTM No-
Tepnini nicnAa HaHeceHOro yaapy, BiACYTHICTb paHille BWCAOBAKOBAHMX
Nnorpos Ha agpecy nNoTepninoi Towo.

3aiicHeHe cylaMu BpaxyBaHHA XapaKkTepy 3HapaaAa BUMHEHOTO 3/104M-
HY TaKOXX MOPOAMKYE 3anNUTaHHA. B yxBaneHux y cnpasi Wwoao A. npouecy-
aNbHUX AOKYMEHTaX BiACYTHA ByAb-AKa XapaKTepucT1Ka 3HapAaaa BYMHe-

*

Keanidikauina 3104mHis: Hasu. noci6H. / 3a peg. 0.0. Ayaoposa, €.0. MucbmeHcbkoro. — K.: IcTuHa,
2010. - C. 226-227.
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HOTO HMUM 3/1041NHY, KpiM BKa3iBKWM Ha TE€, WO UMM 3HapAaAOAM € I-(yXOHHl/II‘/ﬁ
HiXK. Ane 3p03yMino, WO KyXOHHI HOXi AK NpeaMeTM rocnofapCcbKko-noby-
TOBOrO NPU3HAYEHHS, WO HE € XO/IOAHO 30POED, MOXKYTb DYTU PiI3HUMK,
30KpeMa 3 TOUKM 30PpY MOKJ/IMBOCTEN 3aMOiAHHSA 3 iX 40NOMOroto ¢isnyHoi
LWKOAM NOOMNHI.
B 00Hili 3 yxean cydosoi Kosneeii 8 kpumiHaneHuUx cnpasax BC, 8 AKili makoxc 8u-
piwy8asn0cs NUMAHHA NPO 3Micm 8UHU 0COBU, AKA HOXeM 80apus1a NOMepnino20
y 2pyou i 3anodiana Gomy maxKe minecHe YyWKoOMeHHs, 8HAC/IO0K 4020 Mt0OUHA
nomepna, UisIKoM 00peyHo HABoOU/ACs OemasnbHA XapaKkmepucmuKka 3HapAa004
B8YUHEHHA 3/104UHY. B yxeani 6ysn0 3a3HA4EHO, WO NPU BYUHEHHI C8OIX 3104UHHUX
0ill BUHHUU BUKOPUCMAB HiX KycmapHo20 8upobHUUMEa 008X UHO 37 CM i3 ne-
30M 008M#UHOK 25 cM | HaciYKkorw Ha 06yxo8i 1e3a 008#uHoW 7,5 cM y 8u2aa0i
10 3ybuis. Xapakmep 3HapPAO0A 3/104UHY, BUKOPUCMAHO20 0718 3a80GHHA yoapy,
nopAod 3 iHWUMU 06’ekmusHUMU 0b6cmasuHamu 0as 3moey cy0osill Koneeaii 8 Kpumi-
HanbHUX cnpasax BC nocmasumu nid CyMHig npasusieHicme 8UCHOBKY Cydy nepuioi
IHCMAaHUYiT Npo GhopMy 8UHU 30CYOHEHO20 W00 CMepmi nomepninoeo i ekasamu
Ha HeobxiOHicMb nid Yac Hoso2o po3enady cnpasu binbw pemesnsbHo nepesipumu
CNPAMOBAHICMb YMUC/Y BUHHOT 0cOBU’.

OTXe, AKWO KOMMNIEKCHO OLHWUTK BCi BKa3aHi BMLLE 0OCTaBUHU, MOXKe-
MO CTBEPAKYBATW, WO A. B aHaNi30BaHilh CUTyallii, CKOpill 3a BCe, AiAB i3
HenpaAmMmnm ymmciaom. Mpu upbomy y cT. 15 KK 0gHO3Ha4YHO 3aKpinaeHo, Wwo
CTaflifd 3aMaxy MOXAMBA /iNLLE Y 3/104MHAX, BUMHIOBAHUX 3 NPAMUM YMUC-
nom. Tomy aji A., BUXOAAYM 3 GAKTUUHO CMPUYMHEHUX HUM HACANIAKIB, Ma-
toTb KBanidikysaTmca 3a 4. 1 ct. 121 KK. [lo peui, JIMCUYAHCBKUIA MiCbKII
CyZ, Y CBOEMY BMPOKY 3a3HaUYMB: BUHHWIA, MOXIMBO, | He BarkaB, ane cBi-
[OMO O0MYCKaB HacTaHHA cmepTi. TobTo cya CXMAABCA 40 AYMKM NpO Te,
wo A. nias i3 Henpammum ymucaom. 31 ciyHa 2013 p. Cynosa nanata 'y Kpu-
MiHanbHMX cnpasax BC npuitHANa NOCTaHOBY 3a 3aABOKO A., B AKil NiaTpK-
Mana BMKNAAEHY BULLE NO3MLiIO i HanpaBWaa cnpasy Woao A. Ha HOBUNA
PO3rA4, A0 CyAy KacauiMHOI iHCTaHLLi.

B YKpaiHi Ha 3aKOHOA4ABYOMY PIBHI 3aKpinieHo auwe ABa BUAU YMUC-
Ny, Xo4a y HayLj KpMMiHaAbHOro NpaBa BUAINAOTb i iHLWI MOro pi3HOBMAM:
3a3ganeriap 064ymaHuii ymmcen i Takuid, WO BMHWK PanToBoO (pisHOBMA,
OCTaHHbOIO — apeKTOBaAHMI YMUCEN); YMUCEN KOHKPETM3O0BAHWI (noains-
€TbCA HA NPOCTUI Ta anbTePHATUBHWI) | HEKOHKpeTU30BaHMIA. Chia 3ayBa-
WUTK, WO BKa3aHi pisHOBMAM ymmUCy No3baBaeHi CaMOCTIMHOro xapaKTepy
i € NMLLIe AeTani3auieto NPAMOro Ta HEMPAMOrO YMUCAY.

Y KK ®paHLuii BUAiNAaeTbCs Taknit 0cobmBuiA BUA, BUHK, AK NepeayMnces.
Lle — ymucen, sakuin cdopmyBaBcA 40 BUKOHAHHA Ail, WO 03HAYatoTb BUM-
HEeHHs 3104MHY abo npocTynKy. MNepeaymmncesn € 0608’ A3KOBOK 03HAKOMD
TAXKKOro BOMBCTBA, KBaNiQiKyOUOO 03HAKOK KaTyBaHHA Ta AEAKMX iHWWX
3/104MHIB.

PiweHHa BepxosHoro Cyay Ykpainu. —1999. — C. 82-83.
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2.5.2.2. 3pOoCTaHHA TPAHCNOPTHOTO MapKy, YCKAAAHEHHS BMPOOHMUYMX
npoLeci, NoABa HOBUX TEXHOOTIN | BUAIB eHeprii — Wi Ta iHLWI YNHHUKM
NpM3BOAATb A0 36iNbWEHHA Y BCbOMY CBITi KiIbKOCTI HeobepexKHMX K.np.
i, BiANOBIAHO, KiNIbKOCTI iXHiX CKAAZiB Yy KPMMIHaNbHOMY 3aKOHOAABCTBI.
Y HeobepexXHMUX K.Np. HEMAE NPUTAMaAHHOI YMUCHUM K.Mp. NPOMNOpLin-
HOCTI MiXK AiAHHAM i cycninbHO Hebe3neyHMMK Hacniakamm: rpyba Heobe-
PEXHICTb 33 WACAMBOK BUMNAZKOBICTIO MOXE 3aKiHYMTUCL LiKOM Bnaro-
NOJIYYHO i, HaBNaKM, nerka HeobayHicTb, NPoOCTa 3abyAbKYBaTICTb MOXKYTb
NOTArHYTW Ay»Ke TAXKKI HacNiAKK, BKAtOYatouM 3arnbenb ntogen. Y 38°a3ky 3
UMM CyCniNbHO Hebe3neyHi HacNiAKK, WO GaKTUYHO HAcTaau, BUCTYNatoTb
TUM KPUTEPIEM, AKUI O03BOAE 0OMEKUTU chHepy KPUMiHaIbHO KapaHoi
HeobepexkHocTi. be3 uboro BkazaHa chepa po3wmpunaca 6 6e3mekHo,
WO HEeMMHy4Ye 3yMOBMAO O 3POCTaHHA NATEHTHOCTI HeobepeXHUX K.Mp.
OcobnmBicTb KpMMiHanisaLii ocTaHHiX, BigobparkeHa y cT. 25 KK, nonaraey
TOMY, WO, 33 3ara/ibHMM MNPaBUIOM, BOHM OMNMCAHI 3aKOHO4ABLIEM AK K.Np.
3 MaTepiasibHUM CKIaA0M, AKi KBaNiPiKyOTbCA 3@ Hac/iaKaMu.

HeobepexHicmb sk dopma BUHM 3aKpinieHa y cT. 25 KK. 3 Hel BunanBae
HasABHICTb ABOX BU/iB HeEOBepeKHOT GOPMM BUHMU — Lie CAMOBMEBHEHICTb |
HenbanicTb. | B nepwomy, i B Apyromy BunaaKy ocoba, HenpasuabHO OLLi-
HIOKOUM CBOO MOBEAIHKY Ta Ti CMPUYMHAIOYI BNACTUBOCTI, AEMOHCTPYE He-
[0CTaTHIO 0beperkHICTb (3BiacK i Ha3Ba Liei GopMM BUHMK).

MopanbHUM MiArpyHTAM HeobeperHOCTi € be3BianoBiaanbHe CTaBNEH-
HA BUMHHOI 0COBU /10 YyKMX iHTepeciB. BUHHMI NOBMHEH | Mir nepeabaun-
TV nepebir 06CTaBWH | OpraHizyBaTh CBOIO MOBEZIHKY TaKUM YMHOM, OO
VHUKHYTU HeBaxaHMX HaCaiaKiB". Y KOHTEKCTI 3a3HaYeHOro BUKINKAE iHTe-
pec TakMin NpuKag, i3 cya0BOi NPaAKTUKM.

Hos0801UHCLKUM MicbKuM cydom BonuHcsKoi obnacmi medudHy cecmpy Mico-
KoiI 71iKapHi 6ya10 3acy0meHO 30 8YUHEHHA HeobeperHo20 K.np., hepedbayeHoeo
4, 2 cm. 140 KK («HeHanexcHe 8UKOHaHHA npogpeciliHux 0608°a3Kie meduyHum abo
GhapmMauesmuyHuUM npauieHUKom»). I1io yac nposedeHHs MeoduYHOI MaHinyAauii i3
NOCMAHOBKU OYUCHOI K/i3MU HOBOHAPOOMEHIU nepwo2o poKy yummasa medcecmpa
suKopucmasa HenepedbayeHul 0715 NposedeHHA Uiei maHinyaauii kKamemep, 2py6o
nopywuna an2opumm NOCMAaHO8KU Kamemepa, o 0icmaro 8uAs y 88e0eHHI mpy6-
KU Kamemepa, 3MaweHoi en1iuepuHom, 8 npamy KUKy 6e3 00HOYacHO20 88€0eHHS
8 ii npocsim 800U, Wo npuseesno 0o nepgopauii CMiHKU KUWKoso2o mpakmy (ii pos-
pusy), a 8 NnodasbWOMy CNpUYUHUA0 nomepninil nepumoHim, obymosneHuli po3pu-
B0M MOBCMO20 KUWKIBHUKA. B pe3ysbmami HogoHapodmeHa dumuHa nomepna”.

HeobepeKHicTb € camoenesHeHicmio, siKlLo ocoba nepenbadana MOXK-
JIMBICTb HAaCTaHHA CyCNiNbHO HeBe3neuyHnx HaciaKiB cBOro AisHHA (Aji abo
6e34ia9/1bHOCTI), ane NerkoBaXKHO po3paxoByBana Ha ixX BiaBepHeHHs (4. 2
cT. 25 KK).

* NutBak O. 3/104MHHICTD, Ti NpMUnHK Ta npodinakTuka. — K.: Ykpaina, 1997. — C. 137-138.
" Apxis HOBOBONIMHCBKOTO MicbKoro cyay BonunHcbkoi 061, KpumiHanbHa cnpasa Ne 1-733a 2009 p.
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Mpn camoBneBHeHOCTi ocoba nepenbdayae abCTPaAKTHY MOMKAMBICTb
HaCTaHHA CcycnifibHO Hebe3neyHux Hacniakis. BUHHMIA yCBIAOMOE, O
B3arani (B aHaNoriYHUX BUMNaAKax) NodibHi Aii MOXyTb NPU3BECTM A0 CyC-
NiNbHO HebesneyHux HacNiAKiB, afe BUK/IOYAE peanisauito Hebesneknu y
KOHKPETHOMY BMMaAKy. BUHHWI HecepMo3HO NiaxoAnTb A0 OLHKM TUX 06-
CTaBMH, SKi, Ha MOro AyMKY, MOBWMHHI 3aM0BirTM HacTaHHIO NPOTUMNPABHOIO
pe3ynbTaTy, ase Hacnpasai BUABUAUCH HECMPOMOXKHUMW NPOTUAIATM MOro
HacTaHH0. TaK, BOAiM aBTOMODLINA, AKMN NepeBULLYE A03BONEHY LIBUAKICTb
pyxy, nependayae, Lo Le MoXKe NpU3BecTh A0 3iTKHEHHS 3 NiloxXoa0m abo
IHWWM TPaHCNOPTHMM 3acobom. [NpoTe BiH BUKIOYAE TaKMIM PO3BMTOK MO-
[i, OCKiZIbKM CNOAIBAETLCA, O 3 HUM AK J0CBiAYE€HMM BOAIEM TaKOro He
CTaHeTbCA.

BoNbOBMN MOMEHT CaMOBMNEBHEHOCTI MOAATAE Y TOMY, WO BMHHA OCO-
0a po3paxoBye He Ha BMMAZOK, @ Ha LiZIKOM KOHKPETHI 0bCTaBMHU, fAKi,
Ha AYyMKY 0COOU, YHEMOXAMBIATbL HACTAHHA CyCMiIbHO Hebe3neyHmx Ha-
cniakiB. OaHaK LUei po3paxyHOK BUABNAAETLCA MOMUIKOBUM, IETKOBAKHUM
(po3paxyHoKk 6e3 AocTaTHIX AnA LbOro niactas), i cycninbHO Hebe3neyHi
HaCANiAKM HAcTatoTb. BUHHWI, Tak BM MOBUTK, Nepebinbllye MOMKANBOCTI
BiABEPHEHHA TaKMX HACNIAKIB.

Mpn HenpaMomy ymucai ocoba TakoxK He Darkae HacTaHHA WKIiAANBUMX
HacNiaKiB, afe Tam Ue HebarkaHHA € NAaCMBHMM i He NiAKPINAEHO »KoaAHM-
MK 0B6’eKTUBHUMM 0BCTaBMHaMMK. [114 cCamOBMNEBHEHOCTI K, HaBNaKu, Npu-
TamMaHHUM € HebarKaHHA HACTaHHS HACAIAKIB, O FPYHTYETbCA Ha OLLHL
00’EKTUBHO iCHYOUYMX 06CTaBUH. MpU LbOMY BUHHMIA MOXKe PO3PaxoByBa-
TW K Ha BIACHI CMAN, TaK i Ha OYiKyBaHy MOBE/AiHKY NOTEPMiNoro, TBapmH,
CUNV NPUPOAN, Ait0 MEXaHI3MIB TOLLO.

Tak, y HaBeAeHOMY BULLE MPUKAAAj BOAiM TPAHCMNOPTHOrO 3acoby pos-
PaxoBYE Ha CBOK MAMCTEPHICTb, 3HAYHWIM AOCBIA, KEePyBaHHSA, CNpPaBHWUI
TEXHIYHMI CTaH aBTOMOBINA, HANEKHUI CTaH AOPOMKHBLOIO NOKPUTTH, 0be-
PEXHICTb MOBeAiHKM niloxoaa Tolo. ABO KepiBHWUK MignpuemMcTBa nopy-
LIYE NpaBmIa TEXHIKM Be3nekn, po3paxoBytoymM Ha CBill J0CBiA, KEPiBHMKA i
npodeciHunin A0CBIA CBOIX Nianernnx. Po3paxyHoK BUABAAETHCA MOMMUIKO-
BMM, B PE3Y/bTATi YO0 TPANIAETHCA HELLACHWI BMNAA0K Ha BUPOOHMLTBI.

3 ornaay Ha cKkasaHe TOYHille Ha3MBaTK PO3rsayBaHUiA BUA Heobepexk-
HOCTi HE CAaMOBMEBHEHICTIO, @ IETKOBAXKHICTIO.

3rigHo 3 4. 3 cT. 25 KK HeobepexHicTb € Hedbasicmio, AKiLo ocoba He
nepeabadana MOMKAMBOCTI HAaCTaHHA CyCMifibHO Hebe3neyHux Hac/iaKis
CBOro AisHHA (aii abo 6e3aianbHOCTI), Xoua NoBUHHA Byna i Morna ix nepea-
6auntn. Ha BigmiHy Big camoBneBHeEHOCTI, Npu HeabanocTi BUHHa ocoba
He nepeabadyae MOXKIMBOCTI HAaCTAHHA CycnifibHO Hebe3neyHnx HacaiaKiB.
Y Teopii KpMMiHaabHOrO NpaBa HeAbanicTb TPAAMLIMHO XapaKTepPU3YETHCA
33 JOMNOMOrOt0 ABOX KpUTepiiB — 06’eKTMBHOrO i cyb6’ekTnBHOro. OCKiNbKM
bopmMyNtoBaHHA «MOBKMHHA Byna» i «Moria» 3'egHaHi CNONYYHUKOM «i», TO
JiiLe X CyKYMHICTb YTBOPIOE BUHY Y BUTAAI HeA6an0CTi.
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OB6’eKTUBHMNI KpUTepilt — Lie 060B'A30K 0CcobU NepeabdayunT MOKANBICTL
HacTaHHA CycnifibHO Hebe3neyHnx HaCAiKiB CBOEI NOBeAIHKM NpU A0TPU-
MaHHi 060B’A3KOBMX Y LIbOMY pa3i 3axo/iB obepekHOCTi. BkaszaHuit 0608's-
30K MOMKE 'PYHTYBATMCA Ha NPAMIN BKa3iBLL 3aKOHY, MICTUTUCL Y crneLianbHMX
npaBwnax, BUNAMBATK 3 NpodecinHmx (cnyx60BMX) GYHKLIK BUHHOTO, a Ta-
KOX i3 3a|'a}'IbHOO6OBlF|3KOBMX, eNIeMEeHTapPHMX NpaBua CI'IiB)-KVITTFI, O CK/Ma-
[AK0TbCA Y CYCNi/IbCTBI Y NPOLEC] CMiNIKYBaHHA MiXK t0AbMK. MOXHa cKaszaTu
i Tak: 060B’A30K NepeadayYnTM HacTaHHA CycrniibHO Hebe3neyHnx HaCNiaKIB
BMN/AMBAE abo 3 PUAMYHMX NPUMNNCIB (HOCUTb HOPMATUBHUIA XapaKTep),
ab0 3 xunTTEBOrO AOCBiAY. OO’EKTUBHMI KpUTEPI HeabanocCTi BUKOPUCTOBY-
€TbCA ANA TOrO, WO 3'ACyBaTH, AKMM YMHOM Masia NoBoAnUTM cebe ocoba.

YYacHuya cumnosiymy 3 eymmHoao CKaAa HacCmynHo2o OHA NicaA 3aKiHYEHHS 3a-
X00y nputiwna y malicmepHro 0719 moao, wob 3HUWUMuU 2incosy opmy ceo2o
8UPOBY, OCKiNbKU XyOOHHUKU — M1t00U 3a6060HHI | 3038u4ali 3HUWYHOMb CB0I 3020-
moeku, abu ix Hixmo He npussacHus. «Monode 060apysaHHA» (cmydeHmMKa apxi-
meKkmypHO20 8ULWY) 8UPILIUAO HE MAPHYBAMU YAC HA PO3OUBAHHA hOPMU MOsTOM-
KOM, @ NpoOCmMo 8UKUHY0 Ty 8i04uHeHe 8ikHO. [ToHad Yyomupukino2pamosa popma
3 8UCOMU MPemb020 NoBepxy 871y4usnad 8 207108y MOOUHU, AKA NPOXoouaa nonio
BIKHAMU Ma AKA 8i0 OMPUMAHOT MPABMU NOMEPA Y NIKAPHI Yepes KinbKa OHie".

HeobepextHe 3an00igHHA MAXKUX ab0 cepedHboi MAXKOCMI MifecHUX YWKO-
OxeHb, 30 wo y cm. 128 KK nepedbayeHo gionosidasnsHicme, HepioKo mpanss-
€MbCA NIO YAC KAMAHHA HA 2iPCbKUX UMCAX | CHOYbopAax, Koau 0cobu nopywyroms
8i0N08IOHI Npasuna (po3mosaatome no mobinbHoMy menedoHy nid Yac pyxy, nepe-
6ysaome y 30Hi GKMUBHO20 CNOPMUBHO20 8IONOYUHKY y CMAHI A/1IKO20/16H020 a60
HApPKOMUYHO20 CN’AHIHHA, BUIMOMAOMb HA CXU/U, AKi 30 CBOEKD CKAAOHICMIO He
8idnosidaroms pigHio ix nid2omosku, mowo)” .

Y 3axilHOEBPOMNENCHKIM KPMMiIHANbHO-NPABOBIM AOKTPUHI 0O’EKTUBHMI
KpUTepii HeobeperKHOCTI HepiKO MO3HAYAETLCA AK KpUTEpin «cepeaHbol
PO3YMHOI MtoAMHUY». MaeTbca Npo Te, WO CyA, BUPILYIOUYM MUTaHHA Npo
KPUMiHaNbHY BiZANOBIAaNbHICTb 0COBU, 3’ACOBYE, AKMM YUNHOM Y CUTYaLLiT, B
AKil onuMHMANach Ua ocoba, aisna 6 iHwa («cepeaHsa po3yMmHa», PO3CyaANN-
Ba) NtoAMHA.

Cama no cobi HaasHicTb 060B’A3Ky NepeadadnT MOKAMBICTb HAaCTAHHA
cycninbHO Hebe3neyHWx HaCNiAKiB He TArHe KpMMiHaNbHOI BiANOBIAA b-
HocTi. HeobxigHo 3’AcyBaTth, 4n moria ocoba B 06CTaHOBL,, WO CKIaNach,
nepenbaynTu HaCTaHHSA LWKIAAMBUX HACNIAKIB. 1A BMPilEHHA LbOro Mn-
TaHHA BUKOPUCTOBYETHCA CYO'EKTUBHUI KpuTepilt. Lle — mipa obadHocTi,
npuTaMmaHHa KOHKPEeTHil ocobi 3 ii 0CBITON, BUXOBAHHAM, A0OCBIAOM, 3/0-
poB’am abo ¢izioNoriYHMM CTAaHOM Ha MOMEHT BYMHEHHS K.Np., TOOTO 34aT-
HiCTb 0COBM B KOHKPETHIN cnTyallii i 3 ypaxyBaHHAM ii iHAMBIAyaNbHUX pUC
nepeabdbadYnT MOXKAMBICTb HACTAaHHA CyCMibHO Hebe3neyHnx HacaiaKiB.

*

MenbHuK O. TpariuHe 3aBepLUeHHA MUCTeLbKoro cumnosiymy // Ypagosuii kyp’ep. — 2001. — Ne 203.

" ®pic N. MNpaBose 3a6e3ne4yeHHA aKTUBHOIO FPCbKOAMMKHOTO BigNOUYMHKY // FOpuanuHui BicHuk Ykpai-
HW. —2010. - Ne 9.
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BiacyTHicTb oaHOro i3 ABOX abo 0box HasBaHMX KpuTepiiB HeabanocTi,
O3Havato4M BIACYTHICTb CKAady K.Mp., BUMKAOYAE KPUMiHaAbHY BiAnOBI-
AANIbHICTb.

HaouHuit npuknaa HeabanocTi HaBOAWTL y cBOiM MoHorpadii O.1. Papor.

MpauisHUKU 00HO20 CiflbCbKO20CN0OapPCbKO20 nidnpuemcmea K. i 3. nicas pos-
NUBAHHA CNUPMHUX HAnois, y Yomy 6pas y4acme i KepisHUK Ub0o20 nidnpuemcmea
C, supiwiunu sukynamu io2o 8 piyui 8ionogioHo 00 icHyYUX y cesni 38uyais. BoHu
wmoexHynu C., Akuli Ha mol Yac exce bys y CMaHI CunbHO20 CN’AHIHHA, Y PiYKY 3
mocmy. C. nesHul 4ac naus, a 32000M NOmMoHys. Bpeuimi-pewm cyd su3sHas K.
i 3. BUHHUMU y 8buBCMEI, BYUHEHOMY Yepe3 HEOBEPEHHICMb, OCKiNbKU 80HU He
nepedbayanu 3azubens C., xo4 y cumyauii, W0 CKAAAACb, NOBUHHI Byau i moaau
nepedbayamu makxuli pesysibmam ce80€ei NosediHKu .

2.5.2.3. MNpobnema «KPUMiHa/NbHO-NMPOTUNPABHOTO HEBIrNacTBa», sKe
no3Hayae npodecinHy HegoCBiAYEHICTb 0CODM, AKY CYCMNiIbCTBO HE MOXKe
BMOAUMTK, | SIKe IHKOAM XapaKTepusyeTbca dopmynammn «abo noBMHEH
byB, abo Mir» i «noBMHeH OyB, OT:Ke DyB 34aTeH», B OPUANYHIN NiTepaTy-
pi pO3pPOHAAETLCA 3 MOMAALY MOMKANBOIO BAOCKOHANEHHA HEOBEPEKHOCTI
AK GOPMU BUHK. MaeTbca NPo BUNAAKM, KOAM HeMiAroToBaeHa HaneXHUM
YnHOoM ocoba bepeTbca 3a AiANbHICTb, AKa NoB’A3aHa 3 Hebe3nekoto anA
oTO4ytoUMX Ta NoTpebye GaxoBMX 3HAHb i HABMYOK, BiACYTHIX Y Liei ocobu.
OCHOBHe NMUTaHHA MoXe byTn chopmynbOBaHE TaKMM YMHOM: YK BMUCY-
€TbCA TaKe BKpaW HeraTMBHE ABULLE, AK «HEBIrNAcTBO», Y MEXi CAMOBMEB-
HeHocTi abo HenbanocTi, BU3HaueHi y cT. 25 KK?

Ha Halw nornaa, sianosigHa ocoba (Hesirnac), 6epyymch 3a BUKOHAHHSA
neBHOI POHOTH, HE MOXKe He NepeabayaTM MOMKAMBICTb HACTAHHA CyCninb-
HO Hebe3neYHnx HaCiaKiB, Xall HaBITb i HE 30BCIM KOHKPETHUX. Biamexo-
BYOUM Y LIbOMY Pa3i CaMOBMEBHEHICTb BiJ, HEMPAMOTrO YMUCAY, 3a3HaYMMO,
O Ui Pi3HOBMAM BUHM NOAiOHI 3@ iHTENEKTYaIbHUM MOMEHTOM: B 060X BU-
najikax ocoba nepenbayae MOXKAMBICTb HACTaHHA CyCnibHO Hebe3neyHmx
Hacniakie. Mpu camoBneBHeHOCTI ocoba nepeadavae abCTPaAKTHY MOXKAN-
BiCTb HACTAHHA TaKMX HACNIAKIB, YCBIAOMOOUN, L0 B3arani (B aHanoriy-
HUX BMMaAKax) CXOXi AiAHHA MOMKYTb MPMU3BECTU A0 CYCnifbHO Hebe3ney-
HWX HACNIAKIB, aNe BUK/OYAE IX HACTAHHA Y KOHKPETHOMY BMMAKY.

Tak, npodecinHO HeniaroToBAEHUI MeANYHNIN NPALLIBHUK MOXKE PO3paxo-
BYBaTW Ha Te, WO paHille y NoAibHMX BUNaZKax B MOro NpakTUL, BCe 3aKiHYy-
Ba/loCb A06pe, WO Yy pasi HeobxiAHOCTI Ha AONOMOTY NPUIAAYTL MOro KBai-
dikoBaHi Koneru, opraHiam naujieHTa BUTPUMAE MeANYHE BTPYYaHHA TOLLO.
[oBOPAYM NPO PI3HULIKO Y BOSIbOBOMY MOMEHTI MiX HENMPAMMM YMUCIOM i
CaMOBIMEBHEHICTIO, 3ayBaXKMMO, WO AIt0YM CAMOBMEBHEHO, «HEBIrNac» He
Harkae HaCTaHHA WKIAAMBMX HACAIAKIB | CBIAOMO HE JONYCKaE iX HAacTaHHA.

Papor A.W. KBanudukauma npectynneHuit no cybbekTMBHbIM NpusHakam. — CM6.: FOpuanyeckuii LeHTp
Mpecc, 2002. - C. 156.
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OTKe, No3HaYeHy Npobaemy NPONOHYEMO BMUPILLYBATWU He LWAAXOM BAO-
CKOHaNEeHHA 3aKOHOA4ABY0ro BU3HAYeHHs HeobepeXHOCTI AK OpMM BMHMN
i, TUM Binbl, BiAMOBK Big, NPUHLMMNY CYO’EKTUBHOIO CTAaBAEHHS Y BMHY, a
LWAAXOM BiANOBIAHOI iHTepnpeTal;il (TaymayeHHsa) neranbHoi aediHilii ca-
MOBMEBHEHOCTI AK BMAY HEODEPEIKHOCTI.

2.5.3. CneuianbHi NUTaHHA BCTAHOB/MIEHHA BUHU
2.5.3.1. Bunadok (Kasyc) — ue BUMHEHHA AifHHS, Koau ocoba He ycBi-
[OMOBANa i 38 KOHKPETHMX 0BCTaBMH He MOr/1a YCBIAOMNOBATM CyCniNbHY
Hebe3neKy CBOro AisHHA, abo KoM cycninbHO HebesneyHi Hacniaku, Lo
HacTanu, nepebyBatoTb Y NPUYMHOBOMY 3B’A3KY 3 AiSHHAM 0COOU, AKa He
nepeabadvana Ta y KOHKPETHIN cuTyaLlii He NoBMHHa byna Ta/abo He morna
nepenbavnTh ix HacTaHHA. TOBTO BUMHAETHCA AifHHSA, AKe 3ab0poHeHe nes-
Hoto cTatTeto OcobamBoi YacTMHKM KK i Mae BCi 03HaKku 06’ekTa, 06’EKTUBHOIT
CTOPOHM, CyD’EKTA TOrO UM IHLLIOTO CKAAZY K.Np., NPOTe BiACYTHA BMHA.
Hanpuknad, ye po3paxyHoK 3a NOKYNKy niopobHUMU 2powumMd, OmpumaHumu

AK peuwma y cycioHboMy Ma2a3uHi, Kosiu NOKyneub He 3Has npo niopobsieHHsA epo-
wel i He Mas niocmas npo ue 3002a0y8amucs.

Y chepi meanyHoT AisAbHOCTI Kasyc MoxKe ByTU BUKAMKAHWN 0COBANBOID
CKNAAHICTIO AiarHOCTUKM HE3BMYHOI XBOPOHM, aHATOMIYHUMMK YK disiono-
MYHMMKU aHOMANIAMM OpPraHi3My KOHKPETHOI JOAUHU, aTUMOBUM PO3BUT-
KOM XBOPOHU, HECMOAiBAHOI anepriYHo peakLieto, NobiYHOo Ajeto NiKiB,
PANTOBO 3MIHOO MOKA3HWKIB apTepiasibHOro TUCKY BHACNIAOK iHAMBIAY-
A/IbHOI NCMXONOTIYHOI peakLii Ha onepaTUBHE BTPYYaHHA, BIACYTHICTIO cne-
LUMPIYHOI (NpUTaMaHHOI TiNbKM paky) CUMNTOMATUKM PaHHiX GopM 310sKic-
HMX HOBOYTBOPEHb TOLLO.

B niTepatypi cynepeyunnBso BUPILLYETLCA MMTAHHA NPO T€, YUM CaMe BBaXKa-
TW BUMNAAOK (Kasyc) — 0cobAnMBMM, BiAMIHHUM BiZl, BUHW NCUXIYHUM CTaHOM
ocobu, sika aiana (abo He aiana) y BiANOBIAHIM 0OCTaHOBLL, WO BUK/IOYAE
cycninbHy Hebesneky BYMHEHOTO Heto, abo BUMAOM MCUXIYHOTO CTaBAEHHS
0ocobn A0 AisHHA Ta MOro cycninbHO HebesneyHux Hachniakis. MpueaHye-
MOCb [10 MepLOoi i3 3raflaHnx TOYOK 30pY, BMXOAAYM i3 3aKOHOA4aBYOI Aedi-
HiLiT BMHM (cT. 23 KK), 3 ssKOi BUNAMBAE, LLO NCUXiYHE CTaB/leHHA 0cobu a0
3a60pPOHEHOrO KPMMIHANbHMM 3aKOHOM iSHHA Ta MOro HacNifKiB MOXKe Ha-
byBaTu BUrNsAy abo ymmcay, abo HeobeperkHOCTI. TpeTboro He AaHo.

3BEepHEMOCh A0 MaTepianis Cya0BOI MPAKTUKK.

bnusbko 2-oi 200uHu Hoyi C., H., M., P, M-uli i ®. 3 Memoro 8UKpadeHHS MAKy, uio
pic Ha 20podi ocobucmozo eocnodapcmesa K, niditiwnu 0o ozo 6youHKy. Konu y
0sopi K. 3a2askas cobaka, C., H. i P. 3n5Kanucs i nosepHynu 3a pie HeAobydo8aHo20
CyCiOHb020 B6YOUHKY, a M., ®. i M-uli npoHUKnau y 20p00 K. i cmanu psamu mak. K.,
suliWosWU i3 3apAO0HEHOI MUC/UBCLKOK PYWHUUEHK HA No08ip’a, cnocmepieas 3a
diamu M., @. i M-eo. lMepebysaroyu Ha bu3bKil 8idcmaHi 8i0 Hux, K. 3 Memoro npu-
nUHUMU ix 3104UHHI Oii 3pobue 08a NOCMPINU 3 PYWHUUI 3 MAKUM PO3PaXyHKOM,
wob 3apa0u 0poby npoliwnu Had 20a108aMU BUKPAOa4ie mMaky. Mpu ubomy oOuH
Opobosuli 3apsa0 enyyus y 2onosy H., akuli cmoss Ha 3HayHil eidocmaHi 8i0 K. —
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6ina cycioHb020 b6yOUHKY. Bi0 00epraH020 802HENA/T6HO20 NOPAHEHHA H. nomep y
NIKapHI HACMyNHO20 OHA.

Cyoosa Koneeia y KpumiHanbHux cnpasax BC, ckacosyrouu suHeceHi ujo0o K.
cy0o8i pileHHs y 38°A3Ky 3 giocymHicmto 6 (io2o 0isx CKkaady 3/704uUHY, 3pobuna
BUCHOB0K, W0 K. sunadkoso nosbasus xummsa H. Ak sbayaemsca 3 mamepianie
KpUMiHGbHOI cnpasu, H. y momeHm nocmpiny 3HaxoOuscs HA 3HAYHIU eiocmaHi
(6n1u3bko 60 mempis) 8i0 K. Y HiYHul Yyac y mempasi ocmaHHil He mie (oeo noba-
4Yumu, OCKinbKu 20cN00apcmao omoyveHe NAPKAHOM i 3aCa0HeHO KyKypyo3or. K.
30ilicHu8 nocmpinu nosepx 2onie 8UKPAOAYi8 MAKY, He 3HAKYU, U0 0ecb 8 iHWomy
Mmicyi, 3a mexcamu (020 20cno00apcmea, 3HaxXo00AMbsCA CNiNbHUKU YuX npasono-
PYWHUKie. [laHuUx npo me, wo K. miz 4yu nosuHeH 6y8 nepedbayamu HAABHICMb
ntodell 30 po2om cycidHb020 Hedobydo8aHo20 BYOUHKY, Hemae".

Mpaytoro4u aKywepom-2iHeK0M020M N010208020 BYOUHKY LleHmpy 0XopoHU ma-
mepi i oumuHu «/lisobepexcia» M. Kuesa, M. 3 ypaxy8aHHAM 0iazHO3y, nocmas-
n1eHo20 Heto K., i HemMoxusocmi po3po0HeHHS Yepe3 NPUPOOHi N00208i WAAXU
npuliHAna piweHHs Npo NPosedeHHA onepauil «kecapie po3muH». [1id yac onepauil
M. CKanbnesiem NowKoousa1a OUMUHI 71iee OKO [ WKIpY, YuM 3ano0idana ith maxcke mi-
niecHe YWKoOMeHHA. B yxeani cy0o8oi Koneaii 8 KpumiHansHuUx cnpasax BC 3a3Ha-
YaemMobCA, Wo K. 8 ekcmpemasbHil cumyauii, o CKAanacs i3 po3podueHHAM K.,
difgna memoou4Ho 8ipHO ma npogeciliHo i 3a 8idcymHocmi moxcaugocmi diazHoc-
mysaHHA nanoda He nepedbayana, He NoBUHHA byna i He mo2saa nepedba4yumu Ha-
CNIOKU, W0 HacmManu, — NOPAHEHHA CKanbnesem oka OumuHu. Tobmo y ysomy pasi
Mag micue Kasyc (8unadok), AKUl BUKMOYAE KpUMIHAIbHY 8i0nosidansHicme MH.™

BrnaakoBe 3anoiaHHA WKOAM He TATHE KPMMIHAAbHOI BiAMOBIAANbHO-
CTi Yepes BifCYTHICTb Cy6'eEKTMBHOI CTOPOHM cKnady K.np. OAHy 3 03HaK
KPMMiHa/IbHO-MPaBOBOro NoHATTA Kasycy B.O. HaBpoubknin opmyntoe Ta-
KMM YMHOM: «...BiCYyTHA dOpMa BUHK, HEODXiAHa ANA AAHOTO NOCATaHHS, y
3B’A3KY 3 UMM BMK/IOYAETHCA KOMMIHA/IbHA BiANOBIAANbHICTE» . Ane BapTo
YTOUHUTHM, WO BiACYTHICTb GOPMM BUHM, AKY 3aKOHO1aBELb BBAXKAE HEOD-
Xi,EI,HOPO ANA CKnady KOHKPETHOro K.mp., He BMK/IKOYMa€E TOro, WO BYMHEHE
3MOKe ByTK KBasnipikoBaHMM 3a Hopmoto KK npo BianosiaanbHiCTb 3a iH-
NI 3104MH, WO BMKIOYAE OLLIHKY BYMHEHOTO AK Kasycy.

Hanpuknad, HeobepexcHi OisHHA cnyw6osoi ocobu nidnpuemcmaad, ycmaHosu
Yu opeaHizayil, wo npuseesnu 00 GakmMuyHo20 HeHaoXo0HeHHA 00 broxemis Ko-
wmis, AKi Mmanu 6ymu cnnaveHi Ak nodamku i 36opu, He 6yOy4u yMUCHUM YXUseH-

HAM 8i0 cnaamu ocmaHHix (cm. 212 KK), 3a HasgHocmi nidcmas mMmoxcyme po3ui-
Hiosamuce Ak cnywbosa Hedbasnicms (cm. 367 KK).

CneujanbHi HOPMMK, NPUCBAYEHI KasyCy, MICTATb KPUMIHANbHI 3aKOHM
6inblocTi AeprKaB — ydacHuub CH/, a TakoX AeAKMX iHLWKNX, 30Kpema AB-
cTpanii, bonrapii, ITanii, KHP, Natsii, PymyHii. BiacyTHicTb noaibHMX npunu-
CiB Y KPMMIHaNbHOMY 3aKOHOAABCTBI IHLWMX AEPKAB MOXHA MOACHUTM TUM,

PiweHHA BepxosHoro Cyay YkpaiHun. —1998. — C. 85-87.

PiwweHHa BepxosHoro Cyay Ykpainu. — 2002. — C. 95-96.

Haspoubkuit B.O. OcHOBM KpuMiHanbHO-NPaBoBOi KBasidikauii: HaBy. nocibH. — K.: tOpiHKom IHTep,
2006. - C. 603.

*

.
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WO MONMIOXKEHHA NPO HEeBWHyBaTe 3aNOAifAHHA LKOAM AK OOCTaBMHY, LLO
BMK/IIOYAE KPMMIHA/IbHY BiAMOBIAANbHICTb, IOTIYHO BUMMBAE 3 NPUHLMNY
Cy0’eKTUBHOIO iIHKPUMIHYBaHHA.

2.5.3.2. Y 6inbWwocTi BUNAAKIB K.NP. BYNHAOTLCA 3 NEBHOK POPMOLO
BUHW. Ane iHOAiI 3aKOHOAaBellb BCTAHOB/IOE BiANOBIAANbHICTb 3@ YMUCHE
[ifHHA, AKLLO BOHO 3 HEODEPEKHOCTI CNPUYMHMAO HACNIAKM, AKMM Hada-
€TbCA 3HAYEHHA KBa/iPiKyto4oi 03HaKK. Y LUMX BMNAAKAX MOXKAMBE Mapa-
NnenbHe iCHYBaHHA BOX Pi3HUX GOPM BMHM B OAHOMY K.MpP.

Y1Mano BITYM3HAHUX AOCAIAHMKIB, Byayum npmbidyHMKaMK KoHLUenuji no-
deiliHoi (3miwaHoI, CKNadHoiI) hopmu 8UHU, BUCNOBNIOIOTHCA 3@ BCTAHOB-
JNEHHSA BUHW 0COOMU, AIKa BYMHMAA K.NP., OKPEMO LLLOAO CAMOTO AiAHHA | OKpe-
MO LLIOA0 CYCNiNbHO HEeBe3neYHNX HaciAKIB TaKoro AiAHHA. Y Meax Lboro
niaxony 3a3Buuain” BUAINATLCA ABI TPYNM K.NP. 3i 3MiLLIAHO0 GOPMOIO BUHM:

1) AiAaHHA, Wo cTaHoBUTb coboto NopylleHHA NpaBua HGe3nekn, came no
cobi, y BiapwWBI Bia HacniaKiB, € aAMIHICTPATUBHUM, AMCUMMNIHAPHUM YN
iHWMM NPaBOMNOPYLUEHHAM, i Ti/IbKM HACTaHHA CycnilibHO Hebe3neyHux
HaCAiAKIB, MPUYMHHO MOB’A3aHMX 3 AiSHHAM, PobUTb yce BUYMHEHE KpU-
MiHa/IbHUM MPaBOMOPYLEeHHAM. Koan BMHHWIA MOpyWwye npasuaa ymuc-
HO, Ma€ micue 3miwaHa Gopma BMHU: A0 AiAHHA — YMUCEN, a A0 Hacnia-
KiB — HeobepeKHICTb; Yy LLiIoMy Take K.Np. PO3LiHIOETbCA AK HeobepexkHe.
CKaszaHe CTOCYEeTbCA, CKaximo, cT. 286 KK («MopylweHHA npasua besneku
[OPOXKHBbOrO pyxy abo ekcnayaTauil TpaHCNopTy ocobamu, AKi KepyoTb
TPAHCNOPTHUMM 3acoBaMm»);

2) nepenbayeHe 3aKOHOM YMUCHE AiAHHS CIPUUYKNHAE ABa Pi3HMX Hacia-
K1: Nepwnin (HaMbamn»Kumin) € 060oB’ A3KOBOK 03HAKOK 0H’'EKTUBHOI CTOPO-
HW, Apyrvi (BiadaneHmin) — kBanidikytouoto 03HaKot. TyT WOA0 AiAHHA |
WoA0 neplioro, 06oB'A3KOBOro HacniAKy Cyb’eKTMBHA CTOPOHA BMpaKa-
€TbCA B YMMCAI, @ LWOAO iHWOro (KBanidpikyto4oro) HacniaKy — TifbKK B He-
06epeKHOCTI; Y LiIOMY K.NP. BUSHAETLCA YMUCHUM.

KnacnuHui npuknaa: KapaHe 3a 4. 2 cT. 121 yMmUCHe TAXKKe TinecHe yul-
KOXKEHHS, LLO CIPUYMHUAO CMEPTb NOTEPNINOro (NCuxiyHe cTaBAeHHA A0
CMepTi MoXKe ByTW NnLie HeobepexKHNM). PO3MeKyBaHHSA YMUCHOTO TAMKKOIO
TINIECHOTO YLLKOAMKEHHSA, LLO CNPUYNMHNAO CMepTb NnoTepninoro (4. 2 c1. 121),
i BOMBCTBa Yepes HeobepekHicTb (CT. 119 KK) BMKAMKAE 3HAYHI TPYAHOLL,
3YMOBJ/IEHI, 30KpPEMa, TUM, LLO L CKA3ZM K.NP. MatoTb CRiZIbHY O3HAKy Y BU-
rAai HeobepeXKHOro CTaB/IeHHs 10 TAKOro CyCniibHO Hebe3neyHoro Hac/ia-
Ky, iIK CMepTb 0CObM. 3BEPHIMOCH 10 MaTepianiB Cya0BOi NPAKTUKMN.

HeobxifHicTb pOBUTU TaKke 3acTepexkeHHA NOACHIOETLCA TUM, LLO Y NiTepaTypi BUCNOBAEHO AYMKY NpO
Te, WO Y MeXax cneumdpiyHoro cyb’eKTMBHOTO 3MiCTy, NPUTAMaHHOTO AEAKUM CKIaAam 3/104MHIB, MaloTb
MmicLie He ABi, @ TPY Pi3Hi KPMMiIHaNbHO-NPABOBI ABULLA, BUSHAYUTM AKI MOXKHA 3 BUKOPUCTAHHAM TaKuX Tep-
MiHiB, AK «NOABIHa», «CKNagHa» Ta «koMbiHOBaHa» bopmu BUHU (ZoKNagHiwe aue.: LesueHko €.B. o
NUTaHHA 3MICTy i CNiBBIAHOLWEHHA MOHATbL «3MillaHa», «NOABIMHA» i «CKNaAHA GOPMa BUHWU» B KPUMIHANb-
Homy npasi // NMpo6naemu 3akoHHOCTI. —2011. — Bun. 115. — C. 104-112).
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13 piwieHb CakcbKo2o micbKkpatioHHo20 cydy APK 8id 12 cepnHa 2011 p. ma ane-
nayitiHoeo cydy APK 8i0 25 woemHsa 2011 p. ebayaemecs, wjo [. 6ys susHaHUl
BUHHUM 8 YMUCHOMY 3ano0iaHHI nomepninomy [1. mMAKKO20 MinecHo20 yuKo-
0XCeHHA, W0 cCnpuYuHUsO lioeo cmepme. He3saxcaro4u Ha HaABHICMb NEBHUX Cyne-
peyHocmel, SKi Manu micue 8 npoueci popmysaHHs 00Ka3080i 6basu ma [Ki 6ynau
noe’asaHi 3 po3biHHOCMAMU y N02AA0ax Ha 8YUHEHE 3 BOKY cy0080-MeOUYHUX EKC-
nepmis, cyou spewmi-pewm 3pobusau 8UCHOBOK NPO HACMAHHA cMepmi nomep-
ninoeo 8id eocmpoi cepyesoi HedocmamHocmi, KA Moesa 8UHUKHYMU 8HAC/TIO0K
NOpYWeHHA pummy cepus Ha GoHIi einepmpogiyHoi Kapdiomionamii. OCHO8HO
NPUYUHOK NOPYWEHHS pUMMY Cepus 8USHAHO yoapu /1., HaHeceHi HUM y NPOEeKUito
9-10-20 pebep nomepnino2o 37180 30 300HLOIO NAXBUHHO AIHIE.

lLloao KpmmiHanbHO-NPaBoBOI KBanidikalii Ail BUHHOro, TO BapTO NOro-
ONTUCA 3 AYMKOIO CyA/iB NPO HeobXiAHICTb 3acTocyBaHHA Y. 2 ¢T. 121, a He
y. 1 cT. 119 KK. HeobepekHe BOUBCTBO, AK BiAOMO, Nepenbdavae BiacyTHICTb
YMUCY BUHHOTO Ha 3aMOAIAHHA AK TAMKNX TINECHUX YLKOAXKEHb, TaK i cmep-
Ti notepninomy. Hatomictb y aisx [., BMxoasum 3 ix xapaktepy, BOaYaeTbes
yMUcen Ha 3anogiaHHa . TinecHMx ywkoaKeHb. besyMmoBHO, AK i B HifibLio-
CTi noAibHMX cUTyalin, uein ymucen bys HeBM3HAYEHUM (HEKOHKPETU30Ba-
HUM — 0coBy BNALITOBYE BYAb-AKMI i3 MOMKAMBMX CYCMiIbHO HEDE3MeYHMX
HacniaKiB); Npy LbOMY 3a NpaBMAaMM KBanidikalil AiaHHA, BUMHEHE 3 He-
KOHKPETM30BaHMM YMMUC/IOM, OLLIHIOETbCA 33 HACAiAKaMM, AKi GaKTUYHO Ha-
CTanu. TaKMM YMHOM, XO4 Y BUHHOTO He Bya10 YMUCAY Ha 3anogiaHHA CMepTi
noTepnizioMmy, BiH AiAB 3 HEKOHKPETM30BAHMM YMMUCIOM Ha 3anoAiaHHA Ti-
NECHUX YLLIKOAMKEHD, Y T.4. TAXKKMX (3 OrNaay Ha XapaKTep i NoKanisalito Ha-
HeceHWX NOTepnifIoMy yAapiB Ta Ha 0coby BMHHOIO, AKMIA MaB cneliasbHy
bi3MYHY NiArOTOBKY), WO BMKIHOYAE MOXKAMBICTb 3aCTOCYBaHHSA cT. 119 KK.

KoHcmpykuito nodsiliHoi hopmu 8UHU, 8i0OMYy 8IMYU3HAHOMY KPUMIHAI6HOMY
npasy, NegHoK Mipoto Haeadye maka cneyugiyHa hopma 8UHU, AK npemepiHmeH-
UioHanbHicMs, AKA 3aKpinaeHa y 3akoHooascmai Imanii, AHOoppu, OeaKux 0epras
JlamuHcoekoi Amepuku. 32i0Ho 3i cm. 43 KK Imanii 0iaHHA 8U3HaemMbCA npemepiH-
meHuioHaneHUM, AKWO 0ia Yu 6e30ifasnb6Hicmb NOpPOOXYE WKidnusul pesysnemam,
binbw maxckul, Hix mod, akoeo baxcas cyb’ekm. 3sepmae Ha cebe ysazy siocym-
Hicmb y YbOMy pa3i 3aKOHOO0aGBYOI 8KA3IBKU HA Me, W0 CMasneHHs cyb’ekma 0o
OinblW MAXKUX HAcnioKie Mae 6ymu HeobepexHUM. BKa3aHa ¢popma 8UHU hpuma-
MQHHQ YCcb020 08OM 3/104UHAM, 8i0N08IOANbHICMb 3a 8YUHEHHA AKUX nepedbaye-
Ha KK Imanii, — ye npemepiHmeHuioHanbHe 8buscmeso (3anodisiHHA cMepmi 0co-
6u y pesynbmami noboie abo minecHUx ywKooxeHs) i npemepiHmeHyioHanbHUl
abopm (Hebax)caHe nepepusaHHA sazimHocmi'y pe3ysasmami 0ill, ChpAMOBAHUX HA
30N00ISHHA MINEeCHUX YWKOOMEHb). [Ton0HeHHA npo npemepiHmeHyioHanicme
303HAE KPUMUKU 8 cyqacHil ropuduyHiti nimepamypi Imanii Ha mit niocmasi, wo
npemepiHMeHyjioHanicms cmaHo8ums coboro 3mMiwy8aHHA ymucny ma ob’ekmus-
HO20 IHKPUMIHYBAHHSA, a0Xe binbUu MAXCKI HAC/1IOKU cmasnamecs 0cobiy 8uHy i 6e3
BCMAHOB/EHHA HEObEePetHOCMI, uWe Yepe3 HaABHICMb NPUYUHOB020 38°A3KY .

*

YronosHoe npaso 3apybexHbix cTpaH: O6wasn n OcobeHHasn Yactu: YuebH. / Mog pea. U.4. Ko3ouku-
Ha. — 3-e u3g. — M.: Bontepc Knysep, 2010. — C. 478-479.
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I3 neranbHMX BU3HaYeHb yMUCAY i HeobepeHocTi (cT.cT. 24, 25 KK
YKpaiHWn) BUNAMBAE, LLO HANEXHICTb K.NMP. 40 YMUCHUX abo Heobepex-
HUX BM3HAYAETLCA MCUXIYHUM CTaBNEHHAM 0Cobun pate} cycniano Hebes-
NeyHnx Hacniakis, a He A0 AiaHHA. Te, YM ycBigomatoBana ocoba dakT
NopyLWeHHA Het NeBHMX Npasu/, TOBTO NCUXiYHe CTaBNEHHA A0 AiSHHSA,
NP BUMHEHHI HEODEPEKHMX K.MP. MOMKE BPAaXOBYBATUCb NPU NPU3HAYEH-
Hi nokapaHHA. [TOKa30BUM Y LiIbOMY CEHCi € pO3’ACHEHHA, HaBeaeHe y M. 7
noctaHosu MNBC Bia 23 rpyaHa 2005 p. Ne 14 «[1po npaKkTMKy 3aCTOCYBaH-
HA cyAamm YKpaiHM 3aKOHO4ABCTBA Y CNpaBax Npo AeAKi 3104MHMU NPOTH
He3neKkn 4OPOKHBOro PyXy Ta eKcrnayaTauii TPaHCNOPTY, @ TaKOX Npo aa-
MiHICTPATUBHI NOPYLWEHHA Ha TPAHCMOPTi». TyT 3a3HAYaETLCA, WO BigNO-
BiAaNnbHICTb 3a CT. CT. 286—288, 415 KK HacTae auniie 3a ymoBMU, WO BUHHA
ocoba BHaCJ'Ii,EI,OK NopyweHHA NeBHMX NpaBuna CNpn4nHmMAa 3 Heo6epe>+<—
HOCTI NOTepniIOMY CepeaHbOi TAXKOCTI YK TAXKKE TileCHe YWKOLXKEHHA
abo nmoro cmepTb. AK 6aYMMO, NPO BCTAHOBAEHHA OKPEMOTO MCUXIYHOTO
CTaBa1eHHA 40 ,EI,]FIHHFI Yy BI/II'J'IFIAi NOopyLeHHA npasun i A0 CNPpUYNHEHUX
CyCnifibHO Hebe3neyHUxX HaCNiAKIB Y PO3’ACHEHHI He NaeTbCA.

3 TOYKM 30pY KPMMiIHANBHOIO 3aKOHOAABCTBA NPO NOABIHY GOPMY BUHU
BapTO BECTWM MOBY /INLLIE CTOCOBHO TUX AifHb, AKI GAaKTMYHO CTAHOBAATbL
coboto BpaxoBaHy 3aKOHOAABLEM CYKYMHICTb YMMUCHOTO i HeobepeHoro
K.Np. Y UMX AisHHAX HeobepekHe 3anofiaHHA cycninbHO Hebe3neyHux Ha-
CNiaKiB Bigirpae posb KBanidikyro4oi 03HaKM.

Came mak supiwyemscs posenadysaHa npobaema, Hanpuknad, y cm. 27 KK P®
(Hasea cmammi — «BidnosidasnbHicMe 3a 37104UH, 84UHeHUl 3 08oMa popmamu
BUHUY). 32i0HO 3 YiEr HOPMOK AKWO 8 pe3ysibmami 84UHEHHA YMUCHO20 3/104UHY
CNPUYUHAKOMbCA MAKi Hac1iOKU, AKI 3a 3aKOHOM mA2Hymb Binbw cysope NoKapaH-
HA Ma AKi He oxona8anuct yMucaom ocobu, KpUMiHA6HA 8i0nosidanbHicMs 3a
maki HacniOKu Hacmae auwe y sunadky, AKUL0 ocoba nepedbayasna Moxsau8icMb
ix HacmaHHA, ane 6e3 docmamHix Ha me NidCMas camosnesHeHo PO3pPaxosysand
Ha ix 8idsepHeHHA, abo AKuj0 ocoba He nepedbayvana, asne NOBUHHA byna i moana
nepedbavyumu MOXIUBICMb HACMAHHA YUX HACIOKI8. Y Uinomy makull 3/104UH 8U-
3HAEMbLCA YMUCHUM.

AHanoaiyHi nonoxeHHA moxcHa sidowykamu y KK boneapii, Hopseeaii ma Monswji.
Tak, 32i0H0 3 4. 5 cm. 11 KK boneapii AKWO 30KOH 8U3HAYAE QiFHHA AK Binbw MAxX-
Kul 3104UH 8HACIO0K HACMAHHA 000AMKOBUX CyCninbHO Hebe3neyHux HacsioKis,
i AKW0 Y 4bOMY pasi He BUMA2AEMbLCA YMUCAY U000 MAKUX HACiOKis, ocoba Hece
gionosgidaneHicme 3a 6inew maxKUl 3704UH, KOAU CMOCOBHO UUX HAC/IOKI8 80HA
difna HeobepexHo.

[o nepeabadyeHmx KK Ykpaitm K.np. i3 noagiiHow Gbopmoto BUHU (Kpim
BYKE 3ra/laHOr0 YMWUCHOIO TAXKKOMO TiECHOTO YLWKOAMKEHHA, WO ChpUyn-
HWIO CMepTb MOTEPMINOr0) MOXKYTb DYTU BiJHECEHI, 30KpemMa: He3aKoHHe
npoBeAeHHs abopTy, WO CAPUYMHUAO TPUBAIUA po3aan, 340poB’a, bes-
nAaigHicTb abo cmepTb notepninoi (4. 2 c1. 134); 3reanTyBaHHA, WO CNpU-
YMHMNO 0COBAMBO TAXKKI HacniakM (4. 4 cT. 152); yMmUCHe 3HMLIEeHHA abo
MOLWKOAKEHHA MalHa, LLLO CNPUYMHUAO 3arnbenb Atoaen Ym iHWI TAXKKI Ha-
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CNiAKK (4. 2 cT. 194); yroH abo 3axonaeHHs 3a1i3HUYHOTO PYXOMOTO CKAaay.
NOBITPAHOrO, MOPCLKOIO YM PIYKOBOTO CyAHA, AKLLO TaKi Ail CAPUYMHUAK 3a-
rmbenb NAen UM iHWI TAMXKKI HacAiaKM (4. 3 CT. 278); He3aKOHHE BBEAEHHS
B OpraHiam HapKOTMYHMX 3aC0biB, NCUXOTPOMHMX pevyoBMH abo ix aHanoris,
AKLLO BHACNIAOK TaKMX Al HacTana cMepTb notepninoro (4. 3 ct. 314).

AKLLO B pe3ynbTaTi BUUHEHHA YMMUCHOTO K.Np. ocoba 3 HeobepeHOCTi
3aBA€E iHWMX CycninbHO Hebe3neyHnx HaciaKiB, 3 AKMMM 3aKOHOAABELb
MOB’A3YE MOCUNEHY KPMMIHANbHY BiAMNOBIAANBHICTb, K.MP. Y LiOMY BBaa-
€TbCA YMUCHUM. PaKTUYHO NoABiMHa dopma BUHM — Lie NMOEAHAHHA ABOX
CaMOCTIMHNX GOPM BUHM (YyMUCY Ta HEOBEePENKHOCTI), AKi CTOCYIOTHCA ABOX
OKpeMux K.np., 06’eHaHMX 3a BO/IEtO 3aKOHOAABLA B 0He Line. CKNafoBi
TAKOrO LLiIOro MOXKYTb NOCAraTM AK Ha pPisHi 6esnocepenHi 06’ekTu (3o0Kkpe-
Ma KUTTA NOAUHM NPU BYMHEHHI YMUCHOTO 3HULLLEHHA abo NOWKOAKEHHS
MaiHa), Tak i Ha oaunH 00’eKT (340poB’A 0COBU NMPU HE3AKOHHOMY MpoBe-
OeHHi abopTy).

BpaxoBytoum Te, Wwo GopmyatoBaHHA CT.CT. 23—25 KK He aatoTb 3moru oa-
HO3HAYHO BM3HAYUTM GOPMY BUHM Y TUX KPMMIHAIbHO-MPABOBMX CUTYaLLI-
AX, B AKMX MA€E Miclie NOEAHAHHA YMUCHOrO Ta HeODOepeXKHOro CTaBNeHHA
[0 GaKTUYHMX 0B6CTaBMH, AKI NepeabayeHi B mexax 04HOro topUaANYHOro
CKNaAy K.Mp., 3aCAyroBye Ha NIATPUMKY NPOMNO3ULLIA BKAKOYMUTU 40 pO3ainy
V 3aranbHoi YactuHu KK cTatTio nig Ha3Boto «[oeaHaHHA ymucay i Heobe-
PEXHOCTI MPU BYMHEHHI K.Mp. (CKAaaHa BMHA)» . BapTo xi6a WO yTOUHUTH,
wo y KK MoBa NOBMHHA UTK He NPO NOABIMHY (3MilLaHy, CKAaaHy) dpopmy
BMHM fK LLle oAHY (TpeTro nicns ymmucay Ta HeobepeRHoCTi) dopmy BMHM, a
Npo K.Nnp., BYMHEHe 3 ABOMa GOPMaMM BUHMW.

3aKoHOZaBYe Bpery/toBaHHA LIbOro NMUTaHHA A03BONTb MOKAACTM Kpal
TEOPETUYHMM AMCKYCIAM 3 NPUBOAY CyTi NoABiMHOT dopmm BUHM. [o Toro
X Le O03BO/INTL YIiTKO BM3HAYUTU, A0 AKOI KaTeropii K.Np. — YMUCHUX Yu
HeobepeXKHUX — CAif, BIAHOCUTW TaKi AisHHA, WO NoTpibHO ANna BUpPILLEH-
HA PALY KOHKPETHUX KPUMIHANbHO-NMPABOBMX NMUTaHb (MOXKAMBICTb He3a-
KIHYEeHOro K.np., CNiByYacTi i peumamBy K.Np., NpU3Ha4YeHHA NOKapaHHA,
3Bi/IbHEHHA B4, KPMMIHANbHOI BiANOBIAANbHOCTI, YMOBHO-A0OCTPOKOBOrO
3BiZIbHEHHA TOLLO).

2.5.3.3. Y UnHHOoMmy KK HopmM, NnpucBAYEHOT NOMMUAILL, HEMAE, Y 3B’A3KY 3
YMM BiANOBIAHI NONOKEHHA PO3POBAAIOTLCA TEOPIED KPUMIHANBHOIO NPaBa
i MPaBO3aCTOCOBHO MPAKTUKOK. Y 3aralbHOMY BUIIALI MOMUKA Y KPUMI-
Ha/sibHOMY NpaBi — Le cneundidyHa bopma NCUXIYHOTo cTaBaeHHs cyb’ekTa 40
[iAHHA Ta MOro cycninbHO Hebe3neyHnx Hacsiakis. [TOMUAKOI BU3HAETHCA
HenpasuabHe (XMOHE) yaBaeHHA 0cobu NpPo pUANYHI BAacTMBOCTI Ta/abo

*

Bepelwa P.B. [IOHATTA BUHW AK €/1eMEHT 3MICTy KpUMiHANbHOTO Npasa YKpaiHu: AsToped. AWC. ... KaHA,.
opua,. Hayk. — Jlbsis., 2004. — C. 13, 16.
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HOPUANYHO 3HAYYLLT GaKTUYHI 0OCTaBUHU BUMHIOBAHOTO Heto AiAHHA. Tpaam-
LiMHO PO3pPi3HAOTb ABa BUAM NOMUAKM — HOPUANYHY | daKTUYHY. Takuii noain
€ YCTaNeHUM Y KpMMiHabHOMY NpaBi” i Bianosigae notpebam npakTUKu.

KOpuduyHa nomuaKa — Le HenpasuabHe yABAEHHA 0cObM NPo topUANY-
Hi BNACTMBOCTI i NPABOBI HACAIAKM BYMHEHOTO AiAHHA. LA nommnaka moxe
NoAsAraTM y HeNpPaBUAIbHOMY YSBIEHHI 0COOM LWoA0: 1) KpMMiHaNbHOI Npo-
TUNPaBHOCTI AiAHHA; 2) KBanidiKauji AisHHA; 3) NoKapaHHs.

MMoMuIKa WoA0 KPUMIHAbHOI MPOTMNPABHOCTI AiAHHA MOXe 03Ha4aTH,
o ocoba BBarKae cBOi Aji K.np., xoua KK ix TaKMMM He BU3HaE (ysaBHEe K.Np.).
Y Takmx BUNaaKax BiacyTHA 0608’A3K0Ba 03HAKa K.Mp. — KPUMiHaNbHa Npo-
TUNPaBHICTb (BOHa iCHYE NnLLe B yaABi 0cobu), a Tomy ocoba KpMMiHabHIl
BiANOBIAAIbHOCTI HE NignArae.

Hanpuknad, ocoba Kynye iHo3eMHy 8asa0my no3a 6aHKIBCLKOK YycmMaHo80to, Y-
MaroYU, Wo BYUHAE K.Np., Xo4 Hachpasdi maka 0is maeHe auuie aoMmiHicmpamueHy
gionosidasneHicms. Abo ocoba kepye asmomobinem y cmaHi cn’saHiHHA, 88axcaro4u,
W0 BOHA BYUHAE K.NP., XO4 32i0HO 3 YUHHUM 3GKOHOO0A8CMBOM MaKe OiAHHA 8U3HA-
EMbCA AOMIHICMPAMUBHUM NPOCMYNKOM.

IHKO/IM, HaBMakKM, ocoba BBarKae, WO i AiAHHA HE € KPMMIHA/IbHO Kapa-
HMM, OZLHAK 32 3aKOHOM BOHO BU3HAETbCA K.MP.

Hanpuknad, 00Ha ocoba cxunde iHwy ocoby nepedamu cay#bosili ocobi He3a-
KOHHY 8UHG20P00Y 30 BUKOHAHHSA QiIHHA Y 38’A3KY 3 BUKOPUCMAHHAM C1y# 608020
CMaHoBUWA, HE PO3YMIlo4U, U0 MUM CAMUM 80HA BYUHAE K.np. — NIOBYPIOBAHHSA
00 0aB8aHHA HENPABOMIPHOI 8U200U. Y N00ibHUX 8UNAOKax 0coba 8U3HAEMbCA BUH-
HOO Y B4UHEHOMY K.np. i nidna2ae KpUMIHAAbHIU 8i0nogioansHocm.

BignosiaHo 4o cT. 68 KoHCTUTYL,iT YKpaiHXM HE3HAHHA 3aKOHIB He 3Bi/IbHAE
BiA tOPMAMYHOI BiANOBIAaNbHOCTI. BKasaHa npe3ymnuia HanexuTb 40 Yncaa
CNPOCTOBHMX (OCnoptoBaHMX). TOOTO HaZla€ MOMKAMBICTb B AEAKMX CUTYaLLIAX
BpaxyBaTh He OXOM/ItOBaHY NPe3yMLIE0 Crneumndiky KOHKPETHOrO BUMAKY.
TomMy NopyLUEHHSA NOPAAKY ONPUIOAHEHHS 3aKOHIB Ta HabpaHHA HUMMN YMH-
HOCTI nopAf, i3 cuTyalieto, kKonu ocoba byna nosbaBaeHa peanbHOI MOXKAN-
BOCTi 03HANOMMUTUCH i3 3aKOHOM (CKaKiMO, Yepes TAXKy XBOpoby), BU3Ha-
0TbCA 0OCTaBMHAMM, WO BMKIOYAKOTb KPUMIHAIbHY BiANOBIAabHICTb.

[Mon1oxeHHA NPo rPUOUYHY NOMUSIKY, AKOI HE MOXHA BY10 YHUKHYymMU, AK o6cma-
BUHY, WO BUK/IOYAE KPUMIHAAbHY 8I0N08i0aMbHICMb, 3aKpinaAeHe Y KpUMIHAAbHUX
30KOHAx bazambox Oepxcas ceimy, 8KaYaro4u Ascmpito, [pysito, I3pains, IcnaHiro,
MakedoHito, Moneuwiy, Pecnybniky Kopesa, ®iHnaHOito, ®paHuyito, PPH, Xopsamito,
YopHoeopito, Lliseliyapito, LLiseyito, AnoHito.

Hanpuknad, y § 17 KK ®PH (Hazea Hopmu — «[loMuska 6 3a60poHi») 3a3Ha4a-
€MbCS, WO AKWO 8 0CObU, AKA 84YUHUAA OiSHHSA, 8iI0CYMHE YC8IOOMAEHHS npoMuU-
npasHocmi 84UHeHUX Heto Oill, BOHAG 88U AEMbLCA MAKOO, U0 Oi€ HE8UHY8AMO, 3d

CtatTa 32 PuMcbKoro ctatyTy MiKHapogHOro KpMMiHasIbHOTO CyAy TaKOX PO3pPi3HAE NOMUAKY Y daKTi i
NoMWKY B Npasi (XaBpoHtok M.I. KpumiHanbHe 3aKOHOA,aBCTBO YKpaiHM Ta iHLWWX AePHKaB KOHTUHEHTaNbHOI
€Bponu: NopiBHANbHUIA aHanNi3, Npobaemu rapmoHisadii: MoHorpadia. — K.: KOpuckoHcynbt, 2006. — C. 506).
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YMOBU, WO 80HA HE MO2/a YHUKHYMU UIEl NOMUKU. AKWO cyb’ekm mie yHUKHYmu
Uiel NOMUsKU, NOKAPAHHA Moxce bymu nom’akuweHe. [Jocums 0emarbHi 8KA3ieKU
w000 8naUBY NOMUSKU Y 3060POHI Ha KPUMIHAbHY 8i0N08i0a1bHICMb MiCmAamMbcs
v § 9 KK Ascmpii. Tym 3a3Ha4YeHo, Wo AKWo 0coba He yceidoMOE NPOMUNPABHO-
cmi OiSHHA Yepe3 NOMUsIKY Y 3a60POHI | He MO21a YHUKHYMU Yi€l NOMUSIKU, B0OHA Oi€
6e3 suHu. lomuska y 3a60pOHI HEMOXUBA Y MOMY Pa3i, KOAMU NPOMUNPABHICMb
0isHHA byna docmynHoK 07158 pO3yMiHHA 0cobu Ak 018 bydb-aKoi iHWoi ocobu, abo
KOMU 80HA He 03HaliomMunacs 3 8i0N0BIOHUMU npunucamu, xo4 30608’a3aHa byna
ue 3pobumu 3 02n180y Ha cneuuiky ceoei pobomu, 3axonseHHA Yu iHwi obcmasu-
HU. AKwo ocoba moena YyHUKHymu nomMusKu, iti mpeba npusHa4yumu noKapaHHA,
nepedbayeHe 30 yMUCHE K.np., 30 yMOBU, W0 80OHA 0if/10 YMUCHO, i NOKAPAHHA,
nepedbayeHe 3a HeobepexcHe K.np., AKWOo ocoba 0idana 3 HeobeperHocmi.

Llikaso, wo skato4yeHHa 0o KK @paHuii Hopmu npo topudu4Hy NOMUKY (a0 MOYHI-
we HopMU npo NOMUSKY Wo00 npasomipHocmi s4uHeHoi 0ii) (cm. 122-3) noscHio-
EMbCA KPUMIHANI3AUIED MAKUX OifiHb, 3/104UHHUU XapaKmep AKUX He € 04e8UOHUM
(«He nexcums Ha NOBEepPxHi»), — PI3HOMAHIMHUX NPABONOPYWEHb 8 eKOHOMIYHIU,
nodamkosid, MumHiti, hapmayesmuyHiti ma iHWuUx cghepax.

B okpemux wmamax CLUA npobriema 3Ha4ywocmi topudu4yHoi NOMUIKU supiule-
Ha 6e3nocepedHbo Ha 3a0KOHOO0A84YOMY pieHi. O6CMABUHOK, WO BUK/OYAE KPUMI-
Has1bHY 8i0N08i0abHICMb, BUSHAEMbLCA PO3YMHA BNEBHEHICMb 0CObU Yy Npasomip-
HOocmi c80€i NoBeOiHKU — 30 YyMo8U, Wo 0coba, 30Kpema, NOKAadanace Ha oiuitHy
OyMKy ab6o maymaveHHA 3akoHy (KK wmamy Texac) abo npoAsusna cmapaHHicmes y
guKopucmaxHi docmynHux 3acobie 017 3’AcY8aHHA 37104UHHOCMI CBOE NOBEDIHKU
(KK wmamy Hoto-xcepci).

BMCHOBOK NMpo AoUiNbHICTb MaTh Y KK YKpaiHM aHanorivyHi NONOXKEHHS,
NOK/AMKaHI cCNpuaTK BiNbLL NOBHIM peanizalii NPUHLMNY BUHU, pOBASTb Yn-
Masio BITYM3HAHMX HAYKOBLB, AKi LLI/IKOM NOTIYHO NMPOMNOHYIOTL ANdepeH-
Lit0BaTN KPUMIHANbHO-NPABOBI HAC/AIAKM BUMHEHOrO AiAHHA 3a/IEXHO Bif,
TOrO, HaCKiNIbKM CyMAiHHO (BMBayanbHO) noMmmuasanack ocoba i3 NUTaHHSA
Npo 3ab60POHHICTb (MPOTMNPABHICTL) KOHKPETHOTO AifHHSA.

MomuaKa Woao KBanidikauji K.np. (Hanpuknaa, Nos’a3aHa i3 Po3MerKy-
BaHHAM KPaZidKKKM i rpabesy, rpabey i po3boto) i moKkapaHHs, Ske Moxe
6yTM NpM3HaYeHe 3a MOro BUMHEHHSA, 3HAXOAMTbCA NO3a MEXaMM YMUCTY
Ta HeobepekHOCTi i KPUMIHAaNbHO-NPaABOBOro 3HayeHHA He mae. Ocoba
Bi4MOBIAATMME 33 Te K.Mp., AKE BOHA, Ha NepeKOHaHHA NPaBO3acTOCyBaya,
BUMHMAQA, @ HE 3a Te, AKe BOHA, Ha Ii YMKY, BUMHMIA.

Pakmu4yHa NOMuUsaKa — Lie HernpasBuibHe yABAeHHA 0CobKn NPo daKTny-
Hi 06cTaBUHKM cBOro AiAHHA. CyB’eKT MOoXKe MOMUAATUCH LWoao: 1) ob’ekTa
K.np. (y T.4. wWoao npeameTa i noTepninoro); 2) 3acobiB MOro BUMHEHHS,
3) pO3BUTKY NPUUMHOBOTO 3B’A3KY; 4) KBaNidiKytoUMX O3HaK.

MpuKNagom Nomuakn B OB’eKTi € CUTyalif, KoKW 3104MHeLb, Baxkato-
YM N036aBUTU KUTTA AEPKaBHOrO AiAya, NOMWIKOBO BOMBAE «MNpOCTOro
cmepTHoro». Keanidikalia BUMHEHOTrO Yy TaKOMY BUMNAZKY, FPYHTYHOUMCH Ha
NPUHUMNI Cy6’EKTUBHOMO CTaBNEHHA Y BMHY, Ma€E BifobparkaTh cnpsmoBa-
HICTb yMMCANy CcyD’eKTa Ha NO36aBAEHHA KUTTA HOCiA cneundiyHMX BiaHO-
CWUH, OXOPOHKOBAHOMO 3a AOMOMOIOK cneliasibHOT KpMMIiHa/IbHO-MPaBOBOI
3a6opoHu (cT. 112 KK). AK npuKkaaa NoOMUAKN B 0B’EKTI MOXKHA TaKOXK HaBe-
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CTW CUTYyaLlito, Konm ocoba nianantoe ByaiBAtO CyCiaa, SKUM, AK BUABMIOCA, €
cyaaeto. 3a HaABHOCTI NiACTaB BUHHWIA Byae NoKapaHUii 3a CNPSMOBAHICTIO
YMUCAY — 338 YMUCHE 3HULLEHHA ab0 MOLIKOAMEHHS Yy»KOro MaliHa (cT. 194
KK), a He 3a BignosigHe K.np. npoTu npasocyaas (cT. 378 KK). AKwo ymu-
cen 6yno cnpAMOBAHO Ha N030aBNEHHS KUTTA 3aXMCHMKA YN NPEeACTaBHMKA
ocobun y 38'A3Ky 3 iX AiANbHICTIO WOA0 HagaHHA NPaBOBOI AOMNOMOTK, ane
nocAraHHA GakTUUYHO BYMHEHE LLOA0 0COOU, AKA HE HANEXKUTb /10 YMCAa No-
Tepninnx, 3asHayveHmx y cT. 400 KK, TO BYUMHEHE, AKE TaK CaMO € MPOSABOM
NOMUIKM B 06'eKTI, cnig kBanidikyBaTh 3a 4. 2 cT. 15, cT. 400 KK,

[iAHHA, NPU BYMHEHHI SKOTO BUHHWI YCBIAOMIOBAB HAABHICTb KBanidi-
Kytoumx 06cTaBMH, GaKTUYHO BiACYTHIX (MOMMAKa B KBanidikytoumx obcTa-
BMHaXx), Ma€ BM3HABATUCb 3aMaxoM Ha K.Mp. i3 KBanidikyto4o 03HaKOH.

Y 38°A3KY 3 UUM, HANPUKAAO, AKWO YYACHUK 3reanmy8aHHA, AKUL € HanexHUm
cy6’eKm0/v1 ubo2o 3/710