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INTRODUCTION

On 16 January 2014, the Parliament (Verkhovna Ramfalkraine passed a Law
amending the Law of Ukraine on the Judiciary Syséew the Status of Judges, as
well as the Procedural Laws concerning Additionadddures to Protect the Safety of
Citizens, and a number of other laws amending keges of legislation, in an
accelerated procedure. This package of laws induaeendments tanter alig the
Code of Administrative Offences, the Criminal Catie, Criminal Procedure Code,
the Law on Public Associations, the Tax Code, lawthe police and security service,
as well as those pertaining to the judiciary, cmal, economic and civil procedural
legislation, and legislation on telecommunicatiomdathe protection of information.
On the next day, the President signed the amendmetiich thereby entered into
force.

On 21 January 2014, the Chairman of the CommitteeHoman Rights, National
Minorities, and Interethnic Relations of the Verkha Rada sent an official letter to
the Director of OSCE/ODIHR asking for a legal opimion the amendments passed
on 16 January 2014 (for a list of the laws passe@ Annex 1).

On 23 January 2014, the ODIHR Director respondedtite Chairman of the
Committee on Human Rights, National Minorities, ahderethnic Relations,
confirming ODIHR’s readiness to prepare a legal iesv of the amendments’
compliance with OSCE commitments and internatibmahan rights standards.

On 28 January 2014, following a series of protegfainst the legal amendments, both
within Ukraine and abroad, the Verkhovna Rada deditb repeal the amendments
passed on 16 January 2014, with the exception of Na. 731-VIlI "On amendments

to the Law of Ukraine on elimination of negativensequences and preventing the
prosecution and punishment of persons regardingetients that took place during

peaceful gatherings”. On 31 January 2014, the Piesi of Ukraine signed a law that

recognized these amendments as null and void.

In a subsequent exchange of letters with ODIHR,Ghairman of the Committee on
Human Rights, National Minorities, and InterethiRelations of the Verkhovna Rada
confirmed that despite these new developmentsCtmemittee would still welcome
ODIHR’s Opinion on the amendmenis.a letter of 5 February 2014, the Chairman
noted, in particular, that aumber of draft bills containing provisions simil@r those
included in the repealed legislation had been reged with the Verkhovna Rada, and
could be considered and supported by this body.

This Opinion was prepared in response to the Chairnof the Human Rights
Committee of the Verkhovna Rada’s letters of 2ludanand 5 February 2014. It is
based on contributions from members of OSCE/ODIHER|sert Panel on Freedom of
Assembly, the Office of the OSCE Representatiheirreedom of the Media, and
has benefited from consultations with the Europ&wmmission for Democracy
through Law of the Council of Europe (hereinaft&ehice Commission”).

SCOPE OF REVIEW

The scope of this Opinion covers only the amendmpassed on 16 January 2014,
submitted for review. Thus limited, the Opinion domot constitute a full and
comprehensive review of all legal amendments passédkraine in recent months,
nor of the entire legal framework of Ukraine touwhion key human rights and
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10.

11.

12.

fundamental freedoms, such as freedom of peacs$elnably, freedom of association,
freedom of expression and fair trial.

The Opinion raises key issues and provides indinatiof areas of concern. The
ensuing recommendations are based on internathuman rights standards, as found
in the international agreements and OSCE commitsneatified and entered into by
Ukraine.

This Opinion is based on an unofficial English glation of the amendments, which
can be found in Annexes 2-8 to this document. Briimm translation may result.

In view of the above, the OSCE/ODIHR would likentiake mention that the Opinion
is without prejudice to any written or oral recommdations and comments with
regard to legislation and policies in Ukraine ttieg OSCE/ODIHR may make in the
future.

EXECUTIVE SUMMARY

At the outset, OSCE/ODIHR welcomes the decisiothefVerkhovna Rada to repeal
the majority of amendments passed on 16 Januar. 201his context, it notes that a
large number of the amendments did not meet kegrriational human rights
standards, in particular those concerning the bwedf peaceful assembly, the
freedom of expression, the freedom of associatind,the right to a fair trial.

In particular, the amendments adopted on 16 Janaapgcially when viewed in their
entirety, would have, among others, significaniyited the possibility of individuals
to organize public assemblies in the manner andtilme chosen by the assembly
organizers; violations of blanket bans would haed to disproportionately high
sanctions. Other amendments would have greatlyddnihe work of organizations
receiving foreign funding, and the work of the naedis well as of individuals wishing
to exercise their freedom of expression, online efftine. In order to ensure that
future legal amendments or other laws touchinghmse or similar topics are in full
compliance with international standards and OSCfarsiments, the OSCE/ODIHR
recommends as follows:

A. To ensure that future amendments to numerous paddegislation affecting key
human rights and fundamental freedoms are adoptBdafter serious scrutiny
and proper consultation of all relevant stakehadeithin a timeframe that
allows for a proper and in-depth considerationlofedevant issues; [par 18]

B. To implement the ECtHR judgment Myerentsov v. Ukraineand clarify the
procedures regulating assemblies in Ukraine, wa@ding amendments to laws
that would introduce disproportionate sanctions ion-compliance with such
procedures; [par 32-33]

C. To specify in the Law "On Elimination of Negativeo®sequences and
Prevention of the Prosecution and the Punishmeimidividuals with Regard to
Events That Have Occurred during Peaceful Ralliggt exemption from
criminal liability should not apply in cases involg certain criminal acts
committed by public officials, especially acts arture or of inhuman or
degrading treatment; [par 39]

D. To avoid legislative changes which involve genétahket bans concerning the
holding of assemblies, among others on locatiohs, wearing of masks or
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V.

13.

uniforms, temporary structures and sound equipn@acking public or private
property, or motorcades that would require pri@testauthorization, and which
foresee harsh and disproportionate sanctions farcompliance; [pars 47, 55, 61
and 65-66]

. To make sure that legal amendments restrictingsactmethe Internet for certain

violations of law are avoided, and that respongsesuch violations are more
differentiated, and involve proportionate penaltjesr 110]

. To avoid criminal provisions using vague terms sashapparently slanderous”

acts, “impudent disrespect” or the exercise ofltiahce of any form” towards
law enforcement officers and judges; [pars 113-114]

. To abstain from introducing new legislation thdbwats the competent authority

to dismiss members of the National Council for Vele®n and Radio
Broadcasting without citing clear grounds and amstances in which this shall
be permissible; [par 117]

. To rule out, in principle, any provisions labeliogrtain associations as “foreign

agents”, coupled with onerous registration and ntapp requirements, and harsh
sanctions for non-compliance; [par 127]

To reconsider provisions on contempt of court, ansure that if such provisions
are introduced to the Criminal Procedure Code, lante is struck between
ensuring the proper administration of justice, aateguarding human rights and
fundamental freedoms; [par 132]

To see to it that amendments introducing provisialiswing for criminal
proceduren absentiaare coupled with provisions requiring extra efdid notify
accused persons or defendants, and the necesspontapent of defence
counsel, as well as the right of a thus convicted@n to demand a retrial; [pars
136-137] and

. To avoid amendments to parliamentary rules of ptoce that would

conceivably facilitate, and expedite procedures lito the immunity of
parliamentarians [par 144].

ANALYSIS AND RECOMMENDATIONS

1. International Human Rights Standards

This Opinion analyses the amendments passed ocanl@y 2014 from the viewpoint
of their compatibility with relevant internationuman rights standards and OSCE
commitments. Key general international human rigimstruments applicable in
Ukraine are the European Convention on Human Rights Fundamental Freedoms
(hereinafter “the ECHR®, and the International Covenant on Civil and Rt
Rights (hereinafter “the ICCPR®Both instruments protect key human rights such as

! The Council of Europe’s Convention for the Prd@eiof Human Rights and Fundamental Freedoms, eahter
into force on 3 September 1953. The Conventionratiied by Ukraine on 11 September 1997.

2The International Covenant on Civil and Politi®ights (adopted by General Assembly resolution 2200
(XXI) on 16 December 1966). This Covenant was iediby Ukraine on 12 November 1973.
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14.

15.

16.

17.

18.

the freedom of peaceful assembly, the freedom sbaation, the freedom of
expression, and the right to a fair trial, amonueos.

In addition, Ukraine, as a participating State lné OSCE, has also undertaken to
adhere to a wide array of OSCE human dimension doments pertaining to the
protection of human rights and freedoms, and toadgatic principles as such. OSCE
commitments also touch on the basic human rightstioreed above, but also include
more specific guarantees for a free and independedta, and the basic elements of a
democratic statd.

The ensuing recommendations will also make referemas appropriate, to other
documents of a non-binding nature, such as the @SDEIR-Venice Commission
Guidelines on Freedom of Peaceful Asserfibkey recommendations made by the
OSCE Representative on the Freedom of the MediegrRmendations by the Council
of Europe Committee of Ministers, and General Comsef the United Nations
(UN) Human Rights Committee.

It is noted here that, in an attempt to complete @pinion in a timely manner, and
due to the highly technical nature of a numberrolvgions, ODIHR was not able to
analyse in detail every legal change effected lgyamendments, and has therefore
chosen to focus its comments on a number of kexessthat were considered to be of
particular concern. The fact that a particular admeent or other provision is not
commented on in this Opinion shall not be undesta® an ODIHR endorsement of
this piece of law.

While this Opinion focuses mostly on the conteritthe amendments, the speed with
which these quite numerous and complex amendmesns passed by the Verkhovna
Rada does not appear to comply with key OSCE comemts on democratic
lawmaking. The amendments were passed on 16 Ja20a4, only a few days after
the last of the draft amendments had been registeite the Verkhovna Rada. It may
be worth reiterating at this point that OSCE commeitts require legislation to be
adopted “as the result of an open process refigdtie will of the people, either
directly or through their elected representativéglbscow Document of 1991, par
18.1). Given the short timeframe between regigtnatf the last of the amendments,
and their adoption by the Verkhovna Rada, it iskdful whether these principles were
adhered to in this case.

Particularly legislation affecting a wide array btiman rights and fundamental
freedoms should undergo extensive consultationgss®s, both within parliamentary
committees, and among the general public. For#ason, it is strongly recommended
that in future, such important legislation, in pautar where it amends multiple pieces
of other legislation, be passed only after sersrrstiny and proper consultation of all

% For an overview of OSCE Human Dimension Commitrseste ODIHR, Human Dimension Commitments,
2" Edition, available alttp://www.osce.org/odihr/elections/768%Bkee, in particular, the 1990 Document of the
Copenhagen Meeting on the Conference on the Hunimaer3ion of the CSCE, par 5.16 (on fair trial rg)ht

pars 9.1, 10.1 and 10.2 (on freedom of expressiohisformation), par 9.2 (on freedom of peacefidemsbly

and demonstration), and par 9.3 (on the right ebaistion). Commitments to democracy can be founthé

1990 Charter of Paris for a New Europe/Supplemgrifarcument to give effect to certain provisions teamed

in the Charter of Paris for a New Europe. Specifiommitments on the freedom of the media are outlinghe

1975 Helsinki Final Act of the Conference on Segusind Co-operation in Europe, and in the 1989dlimting

Document of Vienna — The Third Follow-up Meetingp 34-36), among others.

* OSCE/ODIHR-Venice Commission Guidelines on Freeddmeaceful Assembly, (2nd Edition), (“Guidelines
on Freedom of Peaceful Assembly”) availablétib://www.osce.org/odihr/73405
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20.

21.

22.

23.

relevant stakeholders within a timeframe that aflofer a proper and in-depth
consideration of all relevant issues.

2. Amendments Affecting the Freedom of Peaceful Assbly

2.1 Freedom of Peaceful Assembly and SanctionsValations of the ‘Established
Procedure’

Article 11 ECHR, Atrticle 21 ICCPR and par 9.2 oétGopenhagen Document protect
the freedom of peaceful assembly. According to ofetill, par 2 ECHR, any
restrictions to this right should be prescribeddwy and be necessary in a democratic
society in the interests of national security oblpusafety, for the prevention of
disorder or crime, for the protection of healthnoorals or for the protection of the
rights and freedoms of others.

Under international human rights law, restrictiotts the freedom of assembly,
association and expression should be both adegumteessible and foreseeable, that
is, formulated with sufficient precision to enalthe individual to regulate his or her
conduct The level of precision required of domestic legfisin — which cannot in any
case provide for every eventuality - depends toresiclerable degree on the content of
the instrument in question, the field it is desigie cover and the number and status
of those to whom it is addresskd.

The freedom of peaceful assembly is, in additiawtgrted under Article 39 of the
Constitution of Ukraine, which allows for ralliesneetings, processions, and
demonstrations to be held, and specifies that execar local self-government bodies
shall be notified in advance. Restrictions on tkereise of this right may only be
imposed by a court, and only in accordance with |tve, and in the interests of
national security and public order, for the purpo$egrevention of disturbances or
crimes, protection of the health of the population,protection of the rights and
freedoms of others.

While Ukraine so far does not have a specific lagutating assemblies, other
legislation, such as the Code of Administrative edffes, contains provisions
pertaining to procedures for planning and holdisgeanblies.

In the Law amending the Law of Ukraine on the Jiaaljc System and the Status of
Judges, as well as the Procedural Laws concerndiditidnal Measures to Protect the
Safety of Citizens, Section 1 deals with amendmémtthe Code of Administrative

Offences, including amendments to Article 185-1varlations of the procedure for

organizing and holding assemblies, meetings, sdlied demonstrations.

® SeeSunday Times v. the United KingdoBECtHR judgment of 26 April 1979, appl. no. 6538/par 49;
Larissis and Others v. GreecECtHR judgment of 24 February 1998, appl. nos.7233, 26377/94 and
26378/94 par 40Hashman and Harrup v. the United KingdoEctHR judgment of 25 November 1999, appl.
no. 25594/94, par 31, Rotaru v. Romania, ECtHR fioelgt of 4 May 2000, appl. no. 28341/95, par [d2gstri

v. Italy, ECtHR judgment of 17 February 2004, appl. no.48398, par 30.

®> SeeGroppera Radio and Others v. SwitzerlaitHR judgment of 28 March 1990, appl. no. 1089Qs8ar
68; Kruslin v. France ECtHR judgment of 24 April 1990, appl. no. 1188,/par 24-25Editorial Board of
Pravoye Delo and Shtekel v. UkrajriieCtHR judgment of 5 May 2011, appl. no. 33014 ¥y, 63-64.

® Ibid.
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25.

26.

27.

28.

Article 185-1 not only speaks of general violatiaris'the established procedure” for
the organization or holding of meetings, rallidsest processions and demonstrations
by the participants in such events, but also mastgpecifically that this shall include
all of the above gatherings held in proximity totas types of locations. These
locations include government agencies, local selfeghnment authorities, institutions,
enterprises, organizations, residence or othergotppf citizens. The above offences
are punishable by 100-200 minimum non-taxable ireoof citizens or administrative
arrest for up to ten days.

This provision considerably limits the manner inieth and the locations where
assemblies and similar gatherings may be held. rGihe extent of the locations
banned by Article 185-1, this would effectively methat assemblies that do not
follow the “established procedure” may not be haltywhere near any type of
building or premises, as the above provision coessentially all public and private
properties. The term “proximity” is also not defiheand is thus open to many
different (potentially arbitrary) interpretations.

Based on Article 39 of the Constitution, which ksgreflects the wording of Article
11 of the ECHR, and Atrticle 21 of the ICCPR, suahitations need to be prescribed
by law. In Ukraine, however, as stated by the EeampCourt of Human Rights
(hereinafter “ECtHR” or “the Court”) in the case Wierentsov v. Ukrainethere
appears to be an excessive amount of ambiguity whet the established procedure
prescribed by law for interference with the freedohpeaceful assembly actually is.
This ambiguity is due to the fact that the Contittu merely speaks of a notification
procedure prior to holding an assembly, while atghme time, among others, a 1988
Decree by the then Presidium of the Supreme Spwistides for a procedure in which
individuals wishing to hold an assembly must ses&rpermission from the local
administration, which is entitled to ban such dest@tions’ This Decree has been
applied in certain cases; however, as it was pagsed to the passing of the
Constitution, and clearly deviates from the procedset out in the Constitution, it is
highly doubtful whether the procedure describedeimeis applicable today, based on
general legal principles on the hierarchy of lamsluding the fact that in case of
conflict, subsequent laws repeal those enacted previoletyes posteriores priores
contrarias abrogarnjt

For this reason, the Court found that, “it cannetdoncluded that the ‘procedure’
referred to in Article 185-1 of the Code on Admtrasive Offences is formulated with
sufficient precision to enable individuals to faxesto a degree that was reasonable in
the circumstances, the consequences of their actfofhe Court also found that
procedures introduced by local authorities to raguthe organization and holding of
demonstrations in their particular regions appedoete similarly unforeseeable, as
there was no general Act of Parliament on whicthdacal documents could be based
and domestic courts had also doubted the validityaal decisions.

Thus, in the absence of a proper law on assembiiegkraine, and a clearly
“established procedure”, and in line with the ECitsiBase law, the interference posed
by the new Article 185-1, while based on law, ig safficiently foreseeable to

" For a discussion of these provisions in greatémiklseeVyerentsov v. UkraineECtHR judgment of 11 April
2013, appl. no. 20372/11, par 54 a@idgmushkovych v. UkrainECtHR judgment of 14 November 2013, appl.
no. 3276/10.

® Ibid.
? Ibid.
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30.
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33.

justifiably limit the exercise of the freedom ofgoeful assembly. In such a situation,
individuals would be sanctioned for violating a gedure that is itself not clearly
outlined in applicable law. As the ECtHR has fouindthe same judgment of
Vyerentsov v. Ukrainesuch punishment would not be in line with Artidleof the
ECHR, which provides that “[n]Jo one shall be heldlty of any criminal offence on
account of any act or omission which did not cdosti a criminal offence under
national or international law at the time when &sacommitted*®

Moreover, it was noted by the Court that the violas of Articles 11 and 7 of the

ECHR stem from “a legislative lacuna concerningfi@m of assembly which remains
in the Ukrainian legal system for more than twoatkss”. It therefore stressed the
need for urgent and specific reforms in Ukrainesgjislation and administrative

practice, in order to bring such legislation anagtice into line with the Court’s

conclusions, and to ensure compliance with theireoents of Articles 7 and 11 of
the Conventiort!

In this context, it is recalled that neither then€tution of Ukraine, nor Article 185-1
specifically contemplate spontaneous assembliesh 8ssemblies, held in response to
current incidents or occurrences, are a healthyufeaof democracy, and should be
protected as long as they remain peac&fln. addition to the clarification requested
above, a specific exemption for spontaneous assesngthould be included in Article
185-1.

As for the sanctions imposed by the amended Ard@8-1, the European Court of
Human Rights has held that punishment for viola&iohprocedures in the area of the
freedom of peaceful assembly are an interferendd Wiat freedom, and should
therefore be proportionate in natdfélo punish individuals with a fine of 100-200
minimum income¥ or ten days of administrative arrest merely fdlirfg to adhere to
the applicable procedure runs the risk of dispropoately punishing such individuals
for what is, in essence, a minor infraction; in iidd, the existence of a minimum
punishment exacerbates this risk.

Based on the above, and bearing in mind the recoat®ns formulated in previous
ODIHR and Venice Commission opinions on the stidnging draft Law on
Assemblies, it is recommended to implement the nuely of the European Court of
Human Rights in the case &fyerentsov v. Ukraineand clarify the procedures
regulating assemblies. The process of outlinindisacommendations should be done
in full consultation with all relevant stakeholdemnd in line with international
standards, in particular those outlined in previQI3IHR and Venice Commission
opinions*®

Until such time, it is further recommended to avsidhilar types of amendments to
Article 185-1 of the Code of Administrative Offers¢eor at least, in future reform

1% 1bid., pars 60-67.

Y |bid.,par 95.

12 Guidelines on Freedom of Peaceful Assembly, pa8sahd 131.

'3 SeeBerladir and Others v. Russi&CtHR judgment of 10 July 2012, appl. no. 34262#@r 50 and 54.

1% As of 2014, this minimum is 609 hryvna, or abo2f7 EUR, which means that fines could reach 00ed00

euros.

!> SeeRai and Evans v. United KingdorEctHR Decision of 17 November 1999, appl. nos258307 and
26255/07 and in the context of freedom of expresdtatrick Coleman v. Australisgsluman Rights Committee
10 August 2006, CCPR/C/87/D/1157/2003.

'8 For an overview of past OSCE/ODIHR-Venice ComnaisgDpinions on the freedom of peaceful assembly in
Ukraine, sedttp://www.legislationline.org/topics/country/52¢tic/15
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efforts, to bear in mind the principle of proportadity for sanctions, and to take care
to specify exactly which type of behavior will letm which (proportionate) sanction.

Moreover, any legislation regulating assemblies utthotake into account the

legitimacy of spontaneous assemblies and bear ial ithie parameters set by Article
39 of the Constitution.

2.2 Impunity for Violations of the Law Committed Ding Peaceful Assemblies

34. Another amendment passed on 16 January 2014 imiddsome changes to the
wording of the Law of Ukraine "On Elimination of Native Consequences and
Prevention of the Prosecution and the Punishmenindividuals with Regard to
Events That Have Occurred during Peaceful Rall{edlich had been signed by the
President of Ukraine on Decemberf™2013). This law specified that “[ijndividuals,
who have been the participants of protest actionsraass events, shall be exempted
from liability in connection with their actions artkcisions made during the period
from November 21, 2013, to the effective date hie(Adicle 1).” The remainder of
the law essentially exempted from punishment tloosericted for those offences, and
dealt with the termination of on-going administvatproceedings in the cases covered
by the law.

35. The amendments to this Law adopted on 16 Janu@ulege that individuals who are
suspects or accused (defendants) in connectionositain criminal offencésset out
specifically in the amendments, shall be exemptedh fcriminal liability, if the said
offences were related to mass protest actionssthgied on November 21, 2013. On-
going criminal proceedings in cases covered byaWweare terminated.

36. The difference between the December law and thealgramendments is that the
December law exempted individuals from criminal adiministrative liability in
connection with their actions related to mass mtstén a certain timeframe (Article
4), while the January amendments (Article 1) lithis to an exemption from criminal
liability for persons who have already been accuseduspected of criminal acts.
Moreover (this applies to both laws), the exemptiwasumably applies not only to
protesters, but also to state officials presenhatevents, including law enforcement
personnel. In this context, it is noted that Adid22 (intentional bodily injury of
medium gravity) is included in the list of certatnminal offences set out in the
amendments to the law. Moreover, this list alsoluides offences that foresee
aggravated sanctions if the crimes were committeafficials, namely Article 161
(violation of citizens' equality based on theirganationality or religion) and Article
171 (preclusion of legal professional activitiesjadirnalists) of the Criminal Code,
while Article 365 (excess of authority or officipbwers) appears to deal only with
offences committed by officials.

37.  Under the jurisprudence of the European Court amnblu Rights on Article 3 ECHR
(prohibition of torture, inhuman or degrading treaht and punishment), where an
individual raises an arguable claim that he ortsdebeen ill-treated by police or other
state officials in breach of the prohibition oftime, inhuman or degrading treatment
or punishment, the State is obliged to conductftecive official investigation. This
investigation should be capable of leading to ttheniification and punishment of
those responsible. Otherwise, as the Court hassstlerepeatedly, the general legal

" The offences referred to Articles 109, 122, 1621,1185, 194, 259, 279, 289, 293, 294, 295, 294, 342,
343, 345, 348, 349, 365, 376, 382, 386 of the GranCode of Ukraine.
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39.

40.

41.

prohibition of torture and inhuman and degradireptment and punishment would,
despite its fundamental importance, be ineffeciivepractice, and in some cases
agents of the State could thus abuse the rightsogk within their control with virtual
impunity.'® Although the law does not appear to preclude cvits against police
officers, the ECtHR has also held that a remedyactbe regarded as sufficient if it is
aimed at awarding damages rather than identifymbpainishing those responsibie.

In light of this obligation, and given the specmlbligation of the state, and its
representatives, to uphold the law, and to prdtechan rights, it would be of great
concern if the December law, and the January amentdno it, wouldde facto
shelter public officials from being held accounwlbr serious wrongdoing, in
particular in criminal cases (e.g. allegations aflance or other forms of abuse of
power). Without prejudice to the intended aim ofthbieces of legislation, it is
stressed, in this context, that no legislation &h@&ver render representatives of the
state immune from criminal prosecution where tleemduct gives rise to an arguable
claim that an individual has been the victim ofea®s human rights violation, given
the special responsibilities that they have vissathe public, and the need for
accountability. Especially in cases of ill-treatrhéy police officers, or of excess of
authority or official power (Article 365 of the @minal Code), exemption from
punishment would be an unacceptable form of impuraind could have severe
negative consequences, in the sense that policethied security service personnel
may not feel dissuaded from committing such actbenfuture.

For these reasons, it is recommended to spectihyeitext of the “Law On Elimination
of Negative Consequences and Prevention of theeButisn and the Punishment of
Individuals with Regard to Events That Have Ocadiderring Peaceful Rallies”, that
the exemption from liability shall not apply to wfals, at least not in the cases
mentioned above, for which they should be held/falicountable.

2.3 Restrictions on Wearing Masks and Uniforms daigi Assemblies

A new part 3 was added to Article 185-1 of the Cofléddministrative Offences of
Ukraine, which sanctions the wearing of “masksyegt or other means or types of
camouflage to prevent identification” during asséesy and also the possession,
during such events, of weapons, explosives, flanknals otherwise dangerous
substances, or “specifically customized or preitabed items for unlawful actions”.
The new provision likewise bans the wearing of amfs “similar or appearing to be
similar to uniforms of law enforcement officers aoilitary servicemen”, unless
authorized by interior authorities (according te tmendments to Article 10, part 1,
par 13 of the Law on the Police, this will be thelige, based on a procedure
established by the Cabinet of Ministers). Violatiarf the above bans are subject to
penalties of 150-250 minimum non-taxable incomescitizens or administrative
arrest for up to fifteen days.

Since human rights law protects only peaceful absien) it is legitimate for the State
to ban the possession, during such events, of wsapexplosives, flammable or

18 SeeAssenov v. BulgarigEctHR judgment of 28 October 1998, appl. no. 2494, par. 102Labita v. Italy
ECtHR judgment of6 April 2000, appl. no. 26772/35.4.31 andrahirova v. AzerbaijanEctHR judgment of 3
October 2013, appl. no. 47137/07, par 51-61.

19 SeeGladyshev v. Russi&CtHR judgment of 30 July 2009, appl. no. 2807fxt, 49.
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42.

43.

44,

45.

46.

otherwise dangerous substances. As a matter ofl lelgaity, however, it is
recommended to specify more closely the term “dpadly customized or pre-
fabricated items for unlawful actions”, which couddver a wide range of items, not
all of them necessarily intended for violent puggs

The other provisions of the amendments to Arti@B-1, on “masks, helmets or other
means or types of camouflage to prevent identibodtas well as those on “uniforms
similar or appearing to be similar to uniforms aivlenforcement officers or military
servicemen” deal, in essence, with the appearandadoviduals participating in
peaceful assemblies, which raises a number ofigedoncerns.

As previously pointed out by ODIHR and the Venicen@nission, individuals have
the right to determine their own appearance, astticdons on this right have been
found to violate the right to freedom of expressemmd also the right to personal
identity, which are protected by Article 10 of tB€HR and19 par 2 of the ICCPR,
and Article 8 of the ECHR and Article 17 of the IBR respectively? As the
Guidelines also note, “uniforms, [...] should notthemselves, be a reason to restrict
freedom of peaceful assembR?".

It is true that certain types of clothing, like fonms and masks, could be used by
individuals to hide their identity for the purpostpreventing their identification for
conduct creating probable cause for arrest. Indase, there is a legitimate reason for
the state to interfere with the freedom of peacedgkembly, as long as this
interference remains proportionate. At the sameeti@specially in cases where
assemblies are being filmed by police, or whereetiesubstantive media coverage of
an event, individuals with purely peaceful and lawhtentions may still wear masks
or similar clothing simply because they do not wémir identity to be known.
Moreover, in some situations, uniforms or masks gy be worn by participants in
assemblies to convey (part of) the message ofdbenably. The latter conduct would
then become part of the expressive purpose of $sisenably, which can only be
restricted in very rare circumstanés.

The above addition to Article 185-1 does not dwish between these various
scenarios, but instead imposes a blanket ban owdaging of masks, helmets, and
other forms of camouflage, as well as uniforms meédeng those worn by law
enforcement officers, thereby also including castere these items are worn for
innocent reasons, or for expressive purposes. énctse of uniforms, while it is
understandable that the state may wish to avoitus@mn as to who is a participant in
an assembly, and who is actually part of law erdorent, this issue could perhaps be
resolved more aptly via provisions generally bagnithe impersonation of
government official$?

Moreover, a blanket ban combined with a permisgitedure, obliging participants
to always ask for permission before wearing sueim# would appear to be quite
onerous, requiring as it does very significant addal bureaucratic steps. Moreover,

%0 OSCE/ODIHR-Venice Commissialoint Opinion on the Law of Mass Events of Bela@BL-AD(2012)006,

par 108.
L Guide

lines on Freedom of Peaceful Assembly, par 97

22 For a discussion of these issues, see Guidelim€saedom of Peaceful Assembly, par 98.

2 Such

behaviour could potentially fall under AricB53 of the Criminal Code banning the unauthorized

assumption of an office or title.
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47.

48.

49.

50.

51.

the Law does not specify in which circumstancesnpgsion to wear uniforms or
masks, or similar clothing, will be granted.

For the reasons outlined above, it is thereforemenended to avoid general bans on
wearing masks, helmets or other means or types ashoaflage to prevent
identification, as well as blanket limitations oreaving uniforms. At the very least,
any ban on these items should take the potenpaifeful and/or expressive purposes
of wearing such items fully into account.

2.4 Freedom of Peaceful Assembly and Temporary &tistions

In the amendments, a new part 4 was added to Artld5-1 of the Code of
Administrative Offences, which bans the “instabiati unless authorized by interior
authorities, of structures, tents or other minahdectural works, items or structures
that may be used as a stage, or sound amplificaioipment for or during meetings,
street processions or demonstrations”. Violatiohghts provision are subject to a
penalty in the amount of 250-300 minimum non-tagabicomes of citizens or
administrative arrest for up to fifteen days. Indiéidn, according to amendments
made to Article 10, part 1, par 13 of the Law oe Bolice, permits for the use of the
above types of installations or structures duringlic events will be issued by the
police, according to a procedure established byCtianet of Ministers.

Bearing in mind the circumstances in which the trighfreedom of peaceful assembly
may be limited under Article 39 of the Ukrainianr@Gtitution, and under international
law (Article 11 of the ECHR, Article 21 of the IC&Rand par. 9.2 of the Copenhagen
Document), it is noted that while this limitatios ¢learly set out in law, it also needs
to be necessary in a democratic society for theoremoutlined in these provisions. As
discussed in par 18upra these include national security, public safetyblir order,
the prevention of disorder and crime, health andamspand the rights and freedoms
of others.

It is reiterated here that assemblies are orgarfized common expressive purpose.
The means used to achieve that common expressiveos®) such as sound
installations, podiums and the like, are also mte under the freedom of peaceful
assembly. The amendments introduce a permissidaamsy®r a number of means of
organizing assemblies, meaning that any kind ofcstire or sound equipment used for
assemblies, be it a more short-term structure |gcta stage, or amplifiers, or a
potentially longer-term structure such as tentsuldaequire prior authorization by

the interior authorities. Such regulation signifitg affects the ability to organize

large-scale assemblies, which rely on stages, aoddsamplifiers to convey their

message. It is, after all, essential that partitipan a public assembly are able to
effectively communicate their message to those homw it is directed — in other

words, within “sight and sound” of the target audie®*

The limitations affecting tents or other semi-penerat structures mean that all longer-
term assemblies can only take place pursuant tadb®orities’ permission (since the
duration of an assembly is often extended spontaigodepending on ongoing
developments, this could mean that an assemblyishatiginally legal may turn
illegal with time). This is so despite the facttteach temporary structures may form a
relatively minor hindrance to third parties.

4 Guidelines on Freedom of Peaceful Assembly, par 45
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52.

53.

4.

55.

56.

While it is assumed that, depending on the circantss, stages and sound equipment
could affect the public order, or the rights aneefitoms of others, this would need to
be examined for each individual case. Requirindgp@ization for each assembly that
wishes to use a stage, and/or sound equipmentdiegs of existing imminent threats
to the public interest, or to rights and freedomsndividuals, would not appear to
always be necessary. Rather, the use of suchwtescand equipment should be part
of the general notification process. The blanketithtion of such devices, which
practically renders every large-scale public as$grmdbpendent on the authorization
of the police, is a disproportionate, and thus jostifiable restriction of the right of
peaceful assembfy.

The matter of structures of longer duration, eegtg, or “minor architectural works”
is also directly linked to a wider discussion or tturation of public assemblies. The
ODIHR-Venice Commission Guidelines on Freedom addeéul Assembly point out
that the question of when, or at which point areaddy can no longer be regarded as
a temporary presence (thus exceeding the degreéelesnce that authorities shall
maintain towards all peaceful assemblies) mustsBessed according to the individual
circumstances of each case. Nonetheless, the tonehsstablished by the ECtHR is
that demonstrators ought to be given sufficientospymity to manifest their views, in
sight and sound of their intended audieffcalso, where an assembly causes little or
no inconvenience to others, the authorities shaddpt a commensurately less
stringent test of temporarine$s.

Finally, the above bans of structures or sound pgant from public assemblies
without the prior authorization of the police edsadly provides the police with
unfettered powers of authorization. Such authasityot compatible with the wording
of Article 39 of the Constitution, which speaks af notification procedure for
assemblies, and requires that restrictions on ttexcse of freedom of peaceful
assembly shall be imposed only by a court. Morea¥er Law, or relevant secondary
legislation, should outline standards and critenma(at least large-scale) temporary
installations in public spaces.

For the reasons outlined above, blanket bans oruskeof specific equipment and
structures during assemblies should be avoidedhes constitute disproportionate
interferences with Article 11 ECHR and Article Z1GPR.

2.5 Freedom of Peaceful Assembly and Blocking Acces®Ptoperty

The amendments passed on 16 January 2014 incloee addition to Article 295 of

the Criminal Code of Ukraine, namely a ban on “klog of access to residences,
buildings, structures or other property of persorenterprises, entities or
organizations”, punishable by restraint of libefdy up to five years or deprivation of
liberty for two to six years. Additionally, Articl841, par 2 of the Criminal Code has
been revised to criminalize the “blocking of buiigs or structures supporting
activities of public agencies, local self-governinauathorities or public associations in
order to hinder regular operation of enterprisadjties and organizations”. Such

% See also the OSCE/ODIHR-Venice Commisslomt Opinion on the Law on Mass events of the Blépaf
Belarus CDL-AD (2012)006, par 110.

% Guidelines on Freedom of Peaceful Assembly par 45.

%" Guidelines on Freedom of Peaceful Assembly, par 18
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57.

58.

59.

60.

61.

62.

behavior “shall be punished by restraint of libedyup to five years or deprivation of
liberty for a similar period.”

In a related provision, Article 36-1 of the Law dkraine on the Prosecutor’s Office
now provides that the prosecutor “where he/she tanbates the need to protect
interests of the state, may also represent theestte of the state in court through
lodging claims (requests and motions) in orderetoave hindrances to the exercise of
the right to use public and community propertylar property of public associations."

These amendments, while phrased in a general vaag, the potential to significantly
affect the exercise of the freedom of peacefulragbe In this context, it should be
borne in mind that public protest, and freedom sdeanbly in general, should be
regarded as equally legitimate uses of public sp&cthe more routine purposes for
which public space is used (such as pedestrianvehatular traffic)?® While only
peaceful assemblies are protected by internatidnmhan rights law, the term
“peaceful” should be interpreted to include condhett temporarily hinders, impedes
or obstructs the activities of third partfés.

In practice, although it would be legitimate todatertain proportionate measures to
dissuade individuals from deliberately blocking @& to certain properties, imposing
criminal liability for all activities that block @ess to public and private buildings,

however temporary, would potentially criminalizeydarger assembly that takes place
near a building. At the same time, depending orcilmstances, smaller assemblies
would also be affected, e.qg. if there is only ooeesas road to a particular government
building which forms the target of the messageasfipipants in a peaceful assembly.

In particular, the revised Article 295 does notimkefthe notion of “blocking”, nor

does it mention the necessary duration for “crirhiblackage”, which means that
participants in assemblies inadvertently blockimgess to property could arguably
become criminally liable even if the assembliesyolalst for a few hours. The
vagueness of the concept of “blocking” makes iy\difficult for assembly organizers
and participants to foresee the consequences ofdbgons, leading to a potential
chilling effect on participation in larger-scalesamblies in particular.

It is noted, in this context, that the amendmeatérticle 295 of the Criminal Code,
and Article 36-1 of the Law of Ukraine on the Prager’'s Office do not foresee any
measure of weighing the communicative and expresssypect of the assembly against
any hindrance (inadvertently) caused by the bloekalyloreover, even if access to a
building would be blocked by a peaceful assembly &dengthy amount of time,
criminal liability potentially amounting to up tove years of prison is harshly
disproportionate to an action that is more of ssance than a crime. For this reason,
the amended versions of Article 295 and 341, paf the Criminal Code of Ukraine,
as well as Article 36-1 of the Law of Ukraine or tArosecutor’s Office, constitute an
unjustified interference with the right to freedoof peaceful assembly. It is
recommended to avoid such types of provisionstuwréulegal reform efforts.

2.6 Freedom of Peaceful Assembly and Motorcades

The amendments introduce a new part 5 to Artice df2the Code of Administrative
Offences, which bans motorcades of more than fefeicles “where the movement

% Guidelines on Freedom of Peaceful Assembly, par 20
9 Guidelines on Freedom of Peaceful Assembly, par 1.
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63.

64.

65.

66.

terms and procedure have not been coordinatedanitppropriate road traffic safety
division of the Ministry of Interior of Ukraine, tis, creating hindrances to road
traffic’. Those who violate this provision are sedijto a penalty in the amount of 40-
50 minimum non-taxable incomes of citizens, or hie tleprivation of the right to

operate vehicles for a period of one to two yeatt) or without the seizure of the

vehicle. The amendments also provide for a singgifiprocedure to establish
administrative liability of individuals engaging Buch behavior, including a duty to
report who was driving the vehicle at the time afenitting the offence.

The European Court of Human Rights has always sadethat Article 10 ECHR on
the freedom of expression also protects the formtliich ideas are conveyédand
the same would apply to assemblies, which also lwevgatherings to express a
common opinion. Indeed, processions, including @ssimns of motor vehicles, are
frequently used as a means of expression of a comamnion during public
assemblies: The use of cars driving in procession has beengrézed by the ECtHR
as a protected form of peaceful assenblyhus, Article 122 must be seen as a
potential restriction to the exercise of the rigbtfreedom of peaceful assembly,
which, to be justified, must be necessary in a deatw society to achieve a
legitimate aim, as well as proportionate in nature.

At the outset, it is already questionable whetherhsa measure is necessary. While
public order and public safety could be seen aseni@l legitimate aims, it is difficult
to see how the low number specified in the artftheore than five vehicles”) would
be sufficient to cause any major traffic disruptidven if this were the case, such
disruption would be of a temporary nature, and waubrmally not go beyond the
level of disruption expected during an assemblyicivipublic authorities should treat
with a certain degree of tolerantéRequiring authorization from the state for every
such undertaking would constitute an onerous amdlypbureaucratic limitation to the
manner in which individuals choose to express tledves publicly.

Furthermore, as stated in Article 39 of the Couastih, and noted in the ODIHR-

Venice Commission Guidelines on Freedom of Peacéfsgsembly, any legal

provisions concerning advance notification may nexjthe organizers to submit a
notice of the intent to hold an assembly, but shdt demand a request for
permissior?! The amendments to Article 122, however, cleartgldish such a permit

requirement, even though it is difficult to see wdysimple notification would not

suffice for the authorities to make the necessaepgrations to facilitate motorcades
and similar events. In addition, the Code doesraqtire the authorities to respond
promptly to such a request, which could lead toaykel and render impromptu
assemblies wishing to respond to current eventessiple.

In addition, the punishment for violation of thisogision, namely the potential loss of
the permission to drive one’s vehicle for one-tveang, or the seizure of the vehicle,
appear to be quite high sanctions for merely hinderoad traffic. The new part 5 of

%0 SeeThoma v. LuxembourgCtHR judgment of 29 March 2001, appl. no. 38832par 45.

31 Guidelines on Freedom of Peaceful Assembly, @ar 1

%2 Barraco v. FranceECtHR judgment of 5 March 2009, appl. no. 31684{tar 41.

¥ SeeKudrevicius and Others v. Lithuani&CtHR judgment of 26 November 2013, appl. no.53785;
Galstyan v. ArmeniaECtHR judgment of 15 November 2007, appl. no.88%93, par 116-117Bukta and
Others v. HungaryEctHR judgment of 17 July 2007, appl. no. 256@1{far 37, ECHR 2007 lllQya Ataman
v. Turkey ECtHR judgment of 5 December 2006, appl. no. 2485 par 38-42; anBarraco v. France EctHR
judgment of 5 March 2009, appl. no. 31684/05, Bars4March 2009.

% Guidelines on Freedom of Peaceful Assembly, p&r 11
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Article 122 of the Criminal Code therefore congttia disproportionate and thus
unjustified interference with the exercise of tlght to freedom of peaceful assembly.

3. Amendments Primarily Affecting the Freedom of Eyression

67.

68.

69.

70.

71.

3.1 The Criminalization of Defamation

In the amendments, a new Article 151-1, entitlecefddnation” was added to the
Criminal Code of Ukraine. It provides that “defamat i.e. intentional dissemination
of untrue statements damaging to the honor anditdigh another person, shall be
punished by penalty in the amount of up to 50 mummnon-taxable incomes of
citizens or community service for up to two hundhedirs, or correctional work for up
to one year.”

In addition, par 2 of Article 151-1 calls for mosevere punishment for defamation
where it is published in the mass media or in wgsi on the Internet and for
defamation committed by a person having been cteditor defamation in the past.
In these cases, the person shall be punished lepatp in the amount of 50 to 300
minimum non-taxable incomes of citizens, or commuservice for 150-240 hours,
or correctional work for up to one year. An evemghar level of punishment is
foreseen for defamation “in conjunction with théegation of having committed a
grave offense or felony” which in accordance witr 8 of the law shall be punished
by correctional work for one to two years, or rastt of liberty for up to two years.

This provision raises concerns with regard to AetitO of the ECHR, Article 19 of
the ICCPR, as well as par 9.1 of the OSCE Copemhdgeument, which protect the
freedom of expression. Limitations to the freeddnexpression may be justified only
when they are prescribed by law and are necessaaydemocratic society, in the
interests of national security, territorial integror public safety, for the prevention of
disorder, crime, health or morals, or the reputatmr rights of others. Other
justifications are the prevention of the discloswé information received in
confidence, or to maintain the authority and imipdity of the judiciary (Article 10,
par 2 ECHR).

It has been the constant approach of the ECtHRedqoire very strong reasons to
justify restrictions on political speech, since dmtorestrictions imposed in individual
cases would undoubtedly affect respect for thedfveeof expression in general in the
State concerneé. The Court has also reiterated that “the limits pgfrmissible
criticism are wider with regard to the governmerdrt in relation to a private citizen
or even a politician. In a democratic system thé&iomas or omissions of the
government must be subject to the close scrutinyamby of the legislative and
judicial authorities but also of public opinioff.”

As to matters of public interest, the Court haddhéht states may only criminalize
actions of the media, and thereby restrict thetrifhthe public to be informed of
matters of general interest, with reference to ma@img public order and safety,

% SeeFeldek v. SlovakiaECtHR judgment of 12 July 2001, appl. no. 29082¢@&r 83,Karman v. Russia
ECtHR judgment of 14 December 2006, appl. no. 2887 2ar 36.
% Seelncal v. Turkey EctHR judgment of 9 June 1998, appl. no. 22673388 54.
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where publications incite to violence or instigatanic hatredl; otherwise, the mere
protection of individuals’ reputations will neveuasiify actions that unduly hinder
public debates on such matters, in particular prisentences. The Court noted that
such sanctions would inevitably have a chillingeeffon public discussich

72.  The UN Human Rights Committee has also pointediwatt defamation laws must be
crafted with care to ensure that they do not serveyractice, to stifle freedom of
expressiori’ Moreover, it has stated, at least with regarddmments about public
figures, that “consideration should be given to idvm penalizing or otherwise
rendering unlawful untrue statements that have lpdiished in error but without
malice”, in particular in relation to excessivelynitive measures and penaltf@sn
fact, the Committee has urged states to considedderiminalization of defamation,
and to apply criminal law in only the most serimases, which should never lead to
imprisonment:* Equally, the OSCE Representative on Freedom ofMieelia has
consistently called for the decriminalization ofateation??

73.  Given the wide application of this new provisionhigh could conceivably include
discussions on political matters, and the workaofrpalists, and the above concerns
relating to the criminalization of defamation inngeal, it is recommended to not
reintroduce criminal liability for defamation, airme which has not existed in Ukraine
since 2001. In particular the option of receivingpason sentence for publicly
accusing another person of a grave offence or ye(@mticle 151-1, par 3) would
appear to be unnecessary, and highly dispropotgona@he new provision to the
Criminal Code also fails to specify that individsiahall be exempted from liability if
they believed their statements to be true.

74. In this context, it should be noted that numeroileioOSCE and Council of Europe
states, such as Armenia, Bosnia and HerzegovinpruSyEstonia, Georgia, Ireland,
Moldova, Montenegro, and the United Kingdom havelighed criminal defamation.

3.2 The Criminalization of ‘Extremist Activities’

75. The amendments have added a new Article 110-1|eshtextremist activities” to the
Criminal Code of Ukraine. It bans the “fabricaticstprage for trading purposes or
distribution of extremist materials” via mass medfee Internet, social networks, but
also their use in front of all public gatheringedamaking statements or calls of an
extremist nature in public. The funding of the abactivities is likewise prohibited,
as is any other contribution to their organizatimnimplementation. Next to the
provision of financial services, this includes miamg resources, real estate,
educational, printing or infrastructure facilitigelephone, facsimile or other types of
communications where no elements of a more sevVereoe exist.

37 SeeSiirek and Ozdemir. Turkey, ECtHR judgment of 8 July 1999, applsn®3927/94 and 24277/94, par 63
andErdogdu and Ince v. TurkefzctHR judgment of 8 July 1999, appl. nos. 2508 48d 25068/94, par 54.
% SeeMarchenko v. UkraineECtHR judgment of 19 February 2009, appl. no.3408, par 52.
%9 UN Human Rights CommitteeGeneral Comment 34 on Freedom of Opinion and Esjoaspar 47,
%vailable ahttp://www?2.ohchr.org/english/bodies/hrc/docs/gggid.

Ibid.
* Ibid.
42 See e.g. the 2002 Declaration by the UN SpecippBaeur on Freedom of Opinion and Expression, the
OSCE Representative on Freedom of the Media an@#& Special Rapporteur on Freedom of Expressiem; s
the compilation of Declarations, available hdtp://www.osce.org/fom/99558?download=tri&ee also: OSCE
Representative on the Freedom of the Medé@nal Analysis of Law No. 925 of 17 October 26d8cerning the
defamation legislation in Itajyavailable abttp://www.osce.org/fom/108108.
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76. Those acting in violation of this provision are @b to a penalty in the amount of
200-800 minimum non-taxable incomes of citizengluding confiscation of the
extremist materials. Paragraph 2 foresees aggrhsatections for recurrent similar
actions (1000-3000 minimum non-taxable incomesitidens, or restraint of liberty
for a period of up to three years, or deprivatidnliberty for a similar period,
including confiscation of extremist materials).

77. A Note appended to the new provision defines exsematerials as “documents for
the purpose of publication on paper, electronicaoy other media containing
information of extremist nature”, in other worddliog, substantiating, or justifying
the need to plan, organize incite, prepare or impl& actions such asyter alia, a
violent change of government, or the overthrow loé ttonstitutional system, or
offences against territorial integrity or soverdigaof the state. At the same time, such
illegal actions also include “illegitimate interven into activities or impediment to
legal activities of public agencies, local self-gavment authorities and other public
entities, election commissions, non-government mmgdions, their officers or
officials”.

78.  Moreover, the Note further specifies that this rabp mean any call, substantiation or
justification of enmity or hatred, mass riots, diiances of public order, violence and
acts of vandalism motivated by enmity and hatred), lareach of the rights, freedoms
and legitimate interests of persons, as well asidignatory behavior and propagation
of superiority towards certain groups.

79. In addition, the amendments add a new part ten ntaléd 5 of the Law on the
Freedom of Worship and Religious Organizations,ciwhprovides that "[r]eligious
organizations are forbidden to engage in extreattivities". At the same time, this
law provides no definition of extremist activitiemr does it include a specific link to
Article 110-1 of the Criminal Code.

80. These new provisions raise serious concerns uhdaights to freedom of expression
and to freedom of religion or belief. At the outgeis noted here that the freedom of
expression protects a wide range of statementsodret forms of expression. This
includes not just ideas that are favorably receiwedegarded as inoffensive or as a
matter of indifference, but also to those that mdfeshock or disturb the State or any
sector of the populatioff.

81. As noted above, in order to be justified, a resboicto the freedom of expression
needs to be prescribed by law and necessary imadatatic society for an enumerated
aim (par 2, Article 10 ECHR). In line with the EQR$ requirements that laws need
to be precise and foreseeable, the UN Human RiGmsmittee has noted that
offences relating to “extremist activity” should blkearly defined to ensure that they
do not lead to unnecessary or disproportionaterfarence with the freedom of
expressiorf? Considering the fact that the amended provisiso affects expression
on the Lrgternet, it is reiterated that the freeduhexpression applies both online and
off-line.

43 SeeHandyside v. United KingdanECtHR judgment of 7 December 1976, appl. no. 52®3par 49; cf. also
Human Rights Committee, General comment 34, patTe scope of paragraph 2 embraces even expression
that may be regarded as deeply offensive.”

*UN Human Rights Committee, General Comment 344gar

4> UN Human Rights Committee, General Comment 34 1@ar
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82.

83.

84.

85.

86.

In light of these principles, the new provision@tiremism raises a number of serious
concerns. While the ban of violent change of gonemt, overthrow of the
constitutional system, and offices against tenadorintegrity, inviolability and
sovereignty of the state appears to be legitimatber activities considered as
“extremist activity” are formulated too broadly tsatisfy the requirement of
foreseeability enshrined in Article 10.

In particular, it is not clear what is meant byégitimate intervention into activities or
impediment to legal activities of public agenciesal self-government authorities and
other public entities, election commissions, nomegoment organizations, their
officers or officials”. Since many things may intene, intentionally or otherwise,

with the activities of governmental or non-govermta¢ organizations, including

various forms of individual or group protest, tpi®vision could capture a wide array
of peaceful forms of expression.

In cases of “extremism” that are not clearly linkiedan intent to commit acts of
violence or the threat to commit such acts, thes/jgsion could conceivably be used to
excessively restrict the freedom of expression thedfreedom of peaceful assembly.
The same applies to the ban on “calling for, suligting or justifying [...]
disturbances of public order [..]”. Given the hefiges*®, and the possibility of
imprisonment for up to three years, such a broabvague formulation of a criminal
provision could lead to extreme, unnecessary asgrajportionate limitations of the
freedoms of expression, and of peaceful assembly.

In addition, while it is clear that States needptotect their interests and values, it
remains unclear whether the provision introduchrg dffence of extremist activities is
necessary, and responds to any existing gap initd&ralegislation. The Criminal
Code already contains several provisions whichwalloe state to prosecute persons
seeking to overthrow the democratic regime (Artidl@9 on “Actions aimed at
forceful change or overthrow of the constitutioneder or take-over of government”;
Article 113 on “Sabotage”) as well as persons adting hatred, discrimination or
violence (e.g. Article 161 on “Violation of citizehequality based on their race,
nationality or religious preferencedArticle 258 on “Act of terrorism; Article 300 on
“Importation, making or distribution of works thatopagandize violence and cruelty,
racial, national or religious intolerance and dmeanation”). The added value of the
new provision is therefore not clear.

As to the new part 10 of Article 5 of the Law oretkreedom of Worship and
Religious Organizations, it is pointed out here théhe ban on extremist activities is
meant to be applied to religious communities orlaigations as such, this could raise
issues under the freedom of thought, consciendmgia® or belief (protected by
Article 9 ECHR, Article 18 ICCPR and the Copenha@atument of 1990, par 9.4),
and the freedom of association. In this contextjsitnoted here that religious
organizations or communities should not be heldastable for the actions of their
members. Criminal liability should, in order to peportionate, lie with the individual
members of the community, rather than with the wizgEions and communities.
Moreover, it is not clear why religious organizasp as opposed to other
organizations, should be especially prohibited froommitting extremist acts as
defined in 110-1 of the Criminal Code, which, iryaavent, are in part too broadly and

4 As of 2014, this minimum is 609 hryvna, or abo@ 7 EUR, which means that fines could reach over
150.000 euros.
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vaguely worded to constitute a proportionate iteice with the freedom of religion
or belief.

It is therefore recommended to refrain from introdg new provisions on extremism
such as Article 110-1 into the Criminal Code; thene applies to Article 5, part 10 of
the Law on the Freedom of Worship and ReligiousaDizations.

3.3 The Requirement for Information Content Provideto Register

Article 164 (“Violation of carrying out economic tadgties”) of the Code of
Administrative Offences of Ukraine was amended rimhfbit “carrying out business
activities of an information agency without staégistration, upon termination of its
activities, or in case of evasion of re-registnatid legal grounds for this exist”. The
violation of this provision is punishable by a fin@nging from 600-1000 untaxed
minimum incomes, along with the possible seizurepafducts made, means of
production, raw materials, and money received asesult of committing the
administrative offense. Part 2 of Article 164 fares aggravated penalties if the
actions specified in paragraph 1 of this Article aepeated during one year, or are
related to making a significant profit.

The transitional provisions of the Law “On Amenditige Law of Ukraine on the
Judicial System and the Status of Judges, as wePracedural Laws Concerning
Additional Measures to Protect the Safety of Ci&especify the obligations of
persons carrying out activities of a public assomm including the distribution of
information agency products via Internet resouroggh no certificate of state
registration of an information agency as an entityolved in information activities.
These persons must obtain such a certificate witinee months upon the enactment
of this Law or terminate their activities. The redat provisions also state that “[t]the
subject persons may not be held accountable forigheance and distribution of
information agency products without its state regton within the said period of
three months.”

Furthermore, the Law "On Information Agencies" h&gen amended by
complementing Article 5 with a list of exceptior@jtlining which websites do not
perform the activities of information agencies amd thus not subject to mandatory
registration. In accordance with Article 5 of thiew, the "[d]istribution
(dissemination) of information products via Intdrnesources” is not considered to be
part of an information agency’s activities, if theyplicate registered print media, are
carried out by government agencies on their officAebsites, by enterprises,
institutions or organizations with regard to thewn operations, or by business
entities promoting their products or services forgmses of trade. This also applies to
the online distribution of information productsiifis “carried out by a person on a
non-systematic and non-professional basis pursmingoal of rendering information
services’.

This means that information agencies (including atglividuals) which do not meet
one of the above criteria for exemption from thev lare subject to mandatory
registration. Such a registration requirement agtutss an interference with Article 10
ECHR, and Article 19 ICCPR and as such, needs tprbscribed by law and be
necessary in a democratic society for a purposmerated in the above instruments.

In this context, it is noted that for individuatee exemption from the requirement to
register contained in the Law on Information Agescis rather limited, and requires
cumulatively that information is distributed on anasystemic and non-professional
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basis, and that such distribution does not purbee‘goal of rendering information
services”. For example, this means that if an iildial is blogging on current events
in a more or less systematic manner, or with theninof rendering information
services, then he/she would be obliged to registem if this is not his/her profession.

93. ltis not clear why such a wide array of informatiaroviders, including bloggers and
those sharing information through internet websitglsould need to register. In
addition, the level of punishment, including thgtiminimum level of punishment,
appears particularly seveteAs the UN Special Rapporteur on Freedom of Opinion
and Expression, the OSCE Representative on Freedaime Media and the OAS
Special Rapporteur on Freedom of Expression hatedna a joint statement, “[n]o
one should be required to register with or obtampssion from any public body to
operate an Internet service provider, website, bbwgother online information
dissemination system, including Internet broadogsft®

94. Article 164 (*Violation of carrying out economic tadgties”) of the Code of
Administrative Offences of Ukraine, especially whmymbined with the requirement
to register and the insufficient list of exemptia@whtemplated in Article 5 of the Law
"On Information Agencies"”, thus constitutes a digartionate interference with the
freedom of expression. These, and all other promssirequiring registration of
information content providers, and banning unregest media-related activities,
should not be included in any legislation. In parar, where internet websites cover
matters of public concern, it does not seem necgssaequire them to first register
with the government. To the extent that informatpurblished on internet websites
may be harmful, for example to the reputation dieos, a wide array of less intrusive
measures could be contemplated, such as, for eramigll actions for damages, or
other more specific and targeted measures.

3.4 Unauthorized Interferences with, and Distribot of, State Information

95. The amendments introduce a series of new provigieasing with the protection of
state information and state electronic resourcélse¢driminal Code of Ukraine.

96. Atrticle 361-30of the Criminal Code of Ukraine prohibits unautlzed interference
with the operation of state electronic informatioesources or information and
telecommunications systems, as well as “criticalomal information infrastructure
facilities”, if this results in the leakage, logsrgery, blocking, or distortion of the
information processing procedure or in a violatainthe “existing routing process”.
Such offences may be punished by a deprivatioibeftly for a period of two to five
years, including a divestment of the right to hoddtain positions or engage in certain

4" As of 2014, the minimum untaxed income is 609 hayvor about 52,71 EUR, which means that while the
minimum fine is over 30,000, the maximum lies abwath 50,000 EUR.

82005 Joint Declaration by the UN Special RapparteuFreedom of Opinion and Expression, the

OSCE Representative on Freedom of the Media an®#® Special Rapporteur on Freedom of Expression,
available athttp://www.osce.org/fom/99558?download=tru/gee also the Council of Europe Parliamentary
Assembly Resolution 1372 (2004),emecution of the press in the Republic of Belaragailable at
http://www.assembly.coe.int/nw/xml/XRef/Xref-XML2HML -en.asp?fileid=17212&lang=emwhich considered
the requirement for media registration in Belarasviblate the “fundamental principle of the sepamatof
powers between the executive and the judiciary,cmdrary to Article 10 [of the ECHR]". Special gavwment
registration of print media outlets was also questd in the cases &aweda v. Poland ECtHR judgment of 14
March 2002, 26229/95, par 40 abdhavadov v. Russi&CtHR judgment of 27 September 2007, appl. no.
30160/04, par 40.
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activities for a period of up to three years, adl we confiscation of software and
hardware equipment involved in the unauthorize@érfetence and owned by the
convicted person. Paragraph 2 of this provisiontaios an aggravated penalty of
three to six years’ imprisonment for recurrent ayup actions (if the individuals were
engaged in a prior conspiracy), or if the actionseal significant damage.

Article 362-1of the Criminal Code prohibits “the unauthorizeguatinent, destruction
or blocking of information” processed in state &leaic information resources or
information and telecommunications systems of aaiti national information
infrastructure entities “committed by a person hgvihe right of access thereto.” This
shall be punished by deprivation of liberty forexripd of two to five years, including
divestment of the right to hold certain positionsemngage in certain activities for a
period of up to three years, as well as confiscatiosoftware or hardware involved in
such unauthorized interference, as owned by thevicia person. Aggravated
punishment (deprivation of liberty for three to gears) applies where this results in
information being leaked, and even harsher prigsotesices are foreseen if the actions
are recurrent or involve prior conspiracy of a grad persons, if causing significant
damage.

The above provisions aim to protect government rinfdion from outside
interference, and from cases where government gree$p or others with authorized
access unduly share such information. It is presutinat such behavior would require
intent, given the harsh penalties imposed — to medhalarity of this provision, it may
be advisable to specify this in both provisionsigitnoted that this is specified in
numerous other Criminal Code provisions where inerequired®).

As to the “leaking” of information, it is noted leerthat sending and receiving
information is protected by Article 10 ECHR andiéle¢ 19 ICCPR. This applies, as
discussed abovea fortiori to information which is of public concern, or whic
discusses political matters. Article 362-1 does oobhtemplate the possibility of
“whistleblowers” (i.e. individuals releasing corgiatial or secret information although
they are under an official or other obligation t@inmain confidentiality or secrecy)
releasing information on violations of the law, wrongdoing by public bodies, on a
serious threat to health, safety or the environmm@non a breach of human rights or
humanitarian law.These individuals should be protected against,|egninistrative
or employment-related sanctions if they act in ‘gjémith”.>°

Articles 361-3 and 362-1 of the Criminal Code, dintroduced, should thus be
amended to require intent as a constitutive eleraetite crime; Article 362-1 should
also provide protection to individuals releasingpimation on violations of the law,
on wrongdoing by public bodies, on a serious threathealth, safety or the
environment, or on a breach of human rights or mitagan law.

Article 361-4 of the Criminal Code bans the unauttes trade or distribution of
restricted information which is processed withinatst electronic information
resources. The Article further provides that thosgponsible shall be punished by
deprivation of liberty for a period of two to foyears including the confiscation of
software or hardware involved in such unauthorizade or distribution of the subject

49 See, e.g., Articles 115-118 (murder) and 121-128li{y injury, battery and torture), as well as ide¢ 383
(intended misreport of a criminal offense) and @di 145 (unlawful disclosure of confidential medica
information), all from the Criminal Code.

* See the 2005 Joint Declaration by the UN Spedigid®rteur on Freedom of Opinion and Expression, the
OSCE Representative on Freedom of the Media an@ &t Special Rapporteur on Freedom of Expression. .
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information, as owned by the convicted persomtioduces a harsher punishment for
recurring acts, or acts involving a group conspiramr causing significant damage,
namely three to six years, including the confismatnentioned above.

It is, in principle, possible for legislation togiémately limit access to secret
information on the grounds of national securitypootection of other interests listed in
Article 10, par 2 ECHR. However, such legislatighig will usually be legislation
specifically on state secrets, and the classiboatf information) should define
national security precisely and indicate clearlg tiriteria which should be used in
determining whether or not information can be declasecret, so as to prevent abuse
of the label “secret” for purposes of preventingctbhsure of information which is in
the public interest! In addition, as indicated by the UN Special Rapmeor on
Freedom of Opinion and Expression, the OSCE Reptatsee on Freedom of the
Media and the OAS Special Rapporteur on FreedoExpfession, other individuals,
including journalists and civil society represeivia$, should never be subject to
liability for publishing or further disseminatingis information, regardless of whether
or not it has been leaked to them, unless they dteunfraud or another crime to
obtain the information. Criminal law provisions thdo not restrict liability for the
dissemination of State secrets to those who areiafy entitled to handle those
secrets should be repealed or amerded.

It is noted in this context that Article 361-4 aldmes not mention that only intentional
behaviour shall be punished — for the sake oftglathis should perhaps be specified
in the provision (see par 3iprg, since already the minimum level of punishment is
quite harsh. Moreover, Article 361-4 should alsoelpressly limited to cover those
(e.g. government employees) who distribute reswlichformation in an unauthorized
manner, and should not cover those individuals wien go on to distribute that
information more widely. For example, where a whblsiower leaks information of
public concern to a newspaper, and the newspapar plublishes that restricted
information, the newspaper should not be criminptysecuted. This would otherwise
be a clearly disproportionate interference with fheedom of expression, which
covers both the right of individuals to distribudormation, and the public’s right to
receive it. Provisions such as Article 361-4 shdhlgs not be included in the Criminal
Code, unless substantially revised in the mannserdeed above.

3.5 Access to the Internet

Amendments to Article 18, part 1 of the Law of Ukeaon Telecommunications add
a new par 23-1 to this provision, allowing the MNatl Commission on
Communications to restrict access to internet nessufor information agencies
which carry out their activities “having no certdite of state registration of
information agency required by law” and to thoseowdistribute information
“contrary to the law”. The interpretation of whethan agency/individual has
distributed information contrary to the law is lefb an expert opinion. The
amendments also empower the National Commissio@@nmunications to renew
access to the Internet where the breach of thé&sabeen addressed.

®1 Joint Declaration by the UN Special Rapporteur kneedom of Opinion and Expression, the OSCE
Representative on Freedom of the Media and the G@8cial Rapporteur on Freedom of Expression 6
December 2004, available latp://www.osce.org/fom/99558?download=true

*2 |bid.
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An amendment is also made to Article 39 (part ¥)atiding par 18-2 of the Law of
Ukraine on Telecommunications, according to whiobvpglers are obliged to comply
with decisions of the National Commission on Comioations on the restriction of
access of their subscribers to Internet resources.

Access to the Internet is part of the freedom gdression protected by Article 10 of
the ECHR® and Article 19 of the ICCPR. As the UN Human Rigflommittee has
pointed out, “States parties should take accoutite@txtent to which developments in
information and communication technologies, suchirdernet and mobile based
electronic information dissemination systems, hawebstantially changed
communication practices around the world. Therengsv a global network for
exchanging ideas and opinions that does not nadgssaly on the traditional mass
media intermediaries. States parties should takeneddessary steps to foster the
independence of these new media and to ensuresazfcieslividuals thereto>*

In addition, the Human Rights Committee noted tiigliving effect to the right to
freedom of expression imposes an obligation oneStat promote universal access to
the Internet. Access to the Internet is also necgst® promote respect for other
rights, such as the rights to education, health ead work, the right to assembly and
association, and the right to free elections”.tfessed that denying individuals the
right to access the Internet was an extreme mediatecould be justified only as a
last resort, and based on a court decididvioreover, the Human Rights Committee
considered other measures limiting access to thernlet, such as imposing
registration or other requirements on service erd, to not be legitimate, “unless
they conform to the test for restrictions on fremdof expression under international

law”. 56

Bearing this in mind, the amended Article 23-1 goaenumber of concerns. First, it
allows the state to restrict access to the Intemeases where information agencies
“distribut[e] information contrary to the law”, wth is a quite vague formulation that
is open to a wide range of interpretations. Thevigion does not specify what type of
information would be considered as “contrary toldwe”, and there is no indication of
any threshold of proportionality; this would be essary given the extensive sanctions
set out in Article 23-1, namely the complete denfahccess to the Internet. Moreover,
the nature of the “expert opinion” required by Al#i 23-1 is also unclear, in particular
on which basis it takes its decisions, how the gspare selected, and what kind of
criteria would need to be taken into account.

In addition to the above, and to ensure the propmatity of sanctions in this area,
consideration may be given to introducing othess limvasive forms of punishment in
cases where laws have been violated in this canféxs could be achieved by
introducing fines, or limited access restrictiom$iich would not be as intrusive as a
complete access ban, which severely limits indigiglirom receiving and imparting a
wide range of information, including in the persbsphere, and also encroaches

%3 Editorial Board of Pravoye Delo and Shtekel v. Uk ECtHR judgment of 5 May 2011, appl. no. 33014/05,
par. 63-66 Times Newspapers Ltd. (Nos. 1 and 2) v. the drifiagdom,ECtHR judgment of 10 March 2009,
appl. nos. 3002/03 and 23676/03, par 27.

**UN Human Rights Committe€Seneral Comment 34 on Freedom of Opinion and Espasavailable at
http://www?2.ohchr.org/english/bodies/hrc/docs/q@8H. par. 43.

*® |bid.
*¥Ibid.
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significantly on their ability to send and receiwgormation of public concern.
Moreover, any more serious penalties such as hifijnes, or blocking access to the
Internet should be imposed only by courts, follogvappropriate court procedures that
allow both sides to be heard (with the burden obpon the Commission).

Based on the above, the amendments to the Law itdkon Telecommunications
would appear to constitute a disproportionate fatence with Article 10 ECHR and

Article 19 ICCPR. Their wording, and that of simmilprovisions that may be

introduced in the future, should be reconsidereatyj @nhanced in the manner
described above.

3.6 On the “Collection and Use of Apparently Slandes Materials”

Article 343 of the Criminal Code of Ukraine, in itew reading, criminalizes the
“[illegal collection, storage, use, disposal, ardistribution” of confidential
information, or of materials or information “of asmpparently slanderous nature”
concerning a law enforcement officer or an emplogéethe State Enforcement
Service, or their families. Moreover, it bans thdefhonstration of impudent
disrespect” towards a law enforcement officer opkayee of the State Enforcement
Service, or any other form of pressure, intimidatoy influence against such persons,
including public calls/distribution of materialslidag to commit such actions, with the
purpose of revenge, impede the performance of glutieobtain an unlawful decision.

This amendment limits both the collection of infaton and its dissemination, and
therefore has a significant effect on the freeddrexpression protected by Article 10
ECHR. In this context, it is noted that it coveraide variety of situations which may
be of public concern, as well as an equally widegeaof people, e.g. journalists,
editors, bloggers, or persons interviewed in thelime

While it is acknowledged that this provision mayibgpired by the legitimate goal of
protecting law enforcement officers in the discleaod) their official duties, the vague
formulations used therein give rise to a wide, poadly arbitrary interpretation.
Words such as “apparently slanderous”, “impudestedipect” or “influence of any
other form” are prone to varying interpretationsd afail to circumscribe with
sufficient precision which type of behaviour thegdeess, in particular when
“disrespectful” or other behaviour would be consadkesufficiently serious to warrant
criminal liability. This is particularly worryingni light of the fact that such actions are
punishable by the deprivation of liberty (“arrest tip to six months”). The provision
furthermore raises concerns from the perspectivthefireedom of expression, since
the mere "collection" of true or false informaticshould not be a matter of state
concern. For these reasons, such amendments teAB43 of the Criminal Code
should be avoided, unless they are significantiyoreled.

Article 376 of the Criminal Code, in its amendedsvwen, proscribes similar “illegal”
actions taken in respect of a judge (and his orcleme relatives or family members);
individuals engaging in such actions are liableeten harsher punishment, namely
imprisonment of up to two years. This could sigrafitly reduce the scope for
legitimate discussion of whether a particular jutgendependent, or to raise credible
allegations of corruption. For these reasons, andet outlined above, it is strongly
recommended that such amendments to Article 376eoCriminal Code be similarly
reconsidered. That would protect against a poténtiarbitrary and abusive
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application of the law, deriving from the literallynfettered discretion enjoyed by
executive authorities in the implementation of theaguely-worded provisions.

3.7 Provisions on the Dismissal of Members of thatddnal Council for Television
and Radio Broadcasting of Ukraine

115. The amendments introduce a new paragraph to ArBclpart 1 of the Law on the
National Council for Television and Radio Broadoagtof Ukraine. This new
provision allows for the dismissal of members of tlegulatory authority “based on
the decision of the authority” that is competemttfee appointment.

116. According to international standardshe independence of broadcasting regulatory
authorities requires that the mandate of board mneesnkas well as the criteria for
ending such a mandate, are clearly establishedaWwyand are not dependent on
political or discretionary decisions. If this priple is not respected, the possibility to
dismiss and to change board members would transfegulatory authorities into
mere dependent political bodies, controlled by theumbent political party, the
Government or the Head of the State. This couldersty compromise media
pluralism and the free flow of information and idea the public sphere.

117. Therefore, the new provision of the Law introducitite possibility to dismiss
members of the regulatory authorities without sfyaay the criteria and underlying
causes (such as inability to perform the dutiestdugealth reasons, serious violations
of law, etc.) is not acceptable, as it alters thdependence and normal institutional
performance of the regulatory authority. For thessesons, it is recommended to avoid
similar amendments to the Law on the National Couiec Television and Radio
Broadcasting in future.

4. Amendments Primarily Affecting the Freedom of Asociation

118. The recently passed amendments also added newsiomwito the Tax Code of
Ukraine (Article 14) and to the Law on Public Asistions (Article 1), which
introduce the concept of a “foreign agent” into alkian legislation. This term covers
public associations receiving any form of monetapntributions or assets from
foreign countries. This includes public authorit@®l non-governmental organizations
from such countries, but also international nonegomental organizations, foreign
nationals, stateless persons or their authoriz@desentatives receiving monetary
contributions or other assets from the above sulgearces. Funds received from

>’ The ECHR requires that laws affecting human rigirtd fundamental freedoms, and particularly regnat
on restrictions thereto, be worded with sufficiprecision so as to avoid unfettered executive ditgmm in their
implementation. See, for instance, “The Standardréach under Articles 8-11 ECHR’by Prof. Douwe Korff,
available at

http://ec.europa.eu/justice/news/events/conferedre?2009/presentations_speeches/KORFF Douwe a.pdf
8 Recommendation No. R (2000) 23 of the CommitteeMifisters of the Council of Europe on the

independence and functions of regulatory autharite the broadcasting sector clearly establishas ‘tTThe
rules and procedures governing or affecting thetfoning of regulatory authorities should clearf§iran and
protect their independence”. Particularly regarding status of board members, it stresses thatig@eules
should be defined as regards the possibility tondis members of regulatory authorities so as tadatrat
dismissal be used as a means of political pressure”
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these sources may not support the operation of aganizations, which may then not
be involved in political activities in Ukraine, ‘@uding in the interest of foreign
sources”. Organizations deemed to be “foreign &jeare subject to a set of special,
more burdensome, regulations; in particular, threyodliged to pay taxes, and need to
publicly report on their activities every three niw) among others.

Paragraph 2 of the amended Article 1, part 6 of lthkew on Public Associations
specifies that the term “taking part in politicattigities in Ukraine” covers all
situations where an organization, irrespectivehef goals and objectives specified in
its constituent documents, engages in the orgaoizand the implementation of
political campaigns that aim to influence publiciden-making, the modification of
state policy, or shape public opinion.

Under the amended Article 10 of the Law on Publssdciations, public associations
“performing the functions of a foreign agent” ndedspecify this in the title of their
association, while the amended Article 14 statas fioreign agents” and stand-alone
branches of foreign non-governmental organizatighall, prior to commencing
activities funded by foreign sources, registerfaseign agent” organizations with the
authorized registration agency. Finally, such oizgtions are obliged to report
separately on the amount of financial resourcesived from foreign sources, and on
their planned activities on a monthly basis, andllgbublish similar reports on their
activities online, and in certain newspapers etierge months (amended Article 23).

In this context, it is reiterated that the righfiteedom of association not only includes
the ability of individuals or legal entities to farand join an association but also to
seek, receive and use resources — human, matedafiancial — from domestic,
foreign, and international sources. The CommittéeMmisters of the Council of
Europe also stated, in a 2007 recommendationthigatight applies to institutional or
individual donors, other state or multilateral agen, “subject only to the laws
generally applicable to customs, foreign exchamgkraoney laundering and those on
the funding of elections and political parties."Moreover, the fact that public
associations might receive funding from abroad,from foreign (or especially
stateless) individuals is not sufficient reasonatdomatically assume that they are
acting on behalf of a foreign power, as is implied the term “foreign agent”, in
particular in relation to funds received from imational organizations. Therefore,
measures which compel recipients of foreign fundmgdopt negative labels such as
“foreign agents” constitute undue impediments o rilghts of associations to seek,
receive and use fundirig.

Furthermore, the stigma associated with the terareffin agent” may well have

negative effects on the ability of such organizaido plan activities and raise
awareness on key issues. The special registratidroaerous reporting requirements,
and the obligation to pay taxes, could similarlgagly hamper organizations in their
daily activities, and their ability to organize et® On the point of financial reporting

% Council of Europe Committee of Ministe@ecommendation CM/REC(2007)14 on the Legal Stdtio-
Governmental Organizations in Euromailable ahttps://wcd.coe.int/ViewDoc.jsp?id=1194609

0 See the OSCE/ODIHR-Venice Commissidwint Interim Opinion on the Draft Law amending thaw on
non-commercial Organisations and other legislathas of the Kyrgyz Republ{€DL-AD(2013)030), par 57,
available at

http://legislationline.org/download/action/downldiaid4857/file/239 FOASS KYR_16%200ctt%202013_en.pd

f; AIHRC/23/39, second report of the Special Rapnoron the rights to freedom of peaceful assembdy Gt
association, par 8, section V. Conclusion and Recendations, pars 20, and 82 letter (d)
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and accountability, it is reiterated that assoorai should be accountable to their
donors, and at most, subject by the authoritiesa tootification procedure. This
procedure should be the same for all organizatiand,should focus on the receipt of
funds and the submission of reports on the assmegtaccounts; states should take
all requisite measures to protect individuals asdoaiations against defamation,
disparagement, undue audits and other attackslatior to funding they allegedly
received™

123. Legislation on “foreign agents” has been criticizBdOSCE/ODIHR and the Venice
Commission in a recent Joint Opinfdnbut also by the OSCE Representative on
Freedom of the Medij and UN Special RapporteufsAs stated above, legislation
subjecting such organizations to a special legginre interferes with the right to
freedom of associatidh, but also with the right to freedom of expressfoaf
associations and individuals. While such interfeeermight aim to pursue the
legitimate aim of ensuring the openness and traespyg of non-commercial
organizations, and their sources of funding, theasuees used are ultimately
disproportionate to this, and thus incompatiblehwitternational standards on the
protection of human rights and fundamental freeddms

124. Moreover, it is noted that the amended provisiomsforeign agents” fail to clearly
and unambiguously define the term *“political adtes”, which is crucial for
determining the newly introduced status of publgsaxiations performing the
functions of a “foreign agent”. The definition pigirward in the amendments to the
Law on Public Associations is overbroad, somewlaitalogical, and fails to
acknowledge the truism that many if not all actidaken by a wide array of
organizations may — inadvertently or even inevigablut in any case legitimately —
shape public opinion. In this context, it may beedothat the ECtHR has cautioned
that the term “political” is in and of itself “ininently vague and could be subject to
largely diverse interpretation§®. The “foreign agent” label is thus not only unduly
pejorative and discriminatory, but also insuffidigrprecise (because of the unclear
and overbroad definition of what constitutes “poét activities”), and therefore not in
keeping with the ECtHR demands of legality and $esability of laws.

®1 See the OSCE/ODIHR-Venice Commissidwint Interim Opinion on the Draft Law amending thaw on
non-commercial Organisations and other legislathvets of the Kyrgyz Republipar 70; see also the Second
report of the UN Special Rapporteur on the rigldsfreedom of peaceful assembly and of association
(A/HRC/23/39), par 37, section V. Conclusion anad®amendations, par 82 letter (e).

%2 See the OSCE/ODIHR — Venice Commissilmint Interim Opinion on the Draft Law Amending thew on
Non-Commercial Organizations and Other Legislathats of the Kyrgyz Republic

% See OSCE Representative on Freedom of the Meditasement of 9 April 2013, available at
http://www.osce.org/fom/100569t bears recalling that Ukraine is not the onluety to have adopted (or
considered adopting) such “foreign agents” provisioSimilar amendments were adopted in the Russian
Federation in 2012 and tabled in the Jogorku Keoésiie Kyrgyz Republic in 2013.

% See the Second report of the UN Special Rapporsuhe rights to freedom of peaceful assembly @ind
association, A/HRC/23/39, section V. Conclusion Retommendations, paras 20, and 82 letter (d).

% See Article 11 ECHR, Article 22 ICCPR, and par§, B.3, 10.3 and 32.6 of the OSCE 1990 Copenhagen
Document, as well as the OSCE 1989 Vienna Docusarghthe OSCE 1990 Paris Document.

% See Article 10 ECHR and Article 19 ICCPR, as waslipar 9.1 of the OSCE 1990 Copenhagen Document and
the OSCE 1989 Vienna Document.

%" For a detailed analysis of similar amendmentsethin the Kyrgyz Republic, see the OSCE/ODIHR —iven
CommissionJoint Interim Opinion on the Draft Law Amending thewv on Non-Commercial Organizations and
Other Legislative Acts of the Kyrgyz Republic

% Seezhechev v. BulgarigECtHR Judgment of 21 June 2007, appl. no. 57@4p8r 55.
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125.

126.

127.

Finally, amended Articles 28 and 30 state that@atons that violateinter alia, the
amended Articles 14 and 23 on registration and rteygp outlined above may be
banned (and presumably dissolved) by court decidiothis context, it is noted that
the ban/dissolution of an association is a verjoserand intrusive restriction of the
exercise of the freedom of association, that showutdy be applied in grave
circumstances, where associations pose serioust$he e.g. national security, or the
rights and freedoms of others.

Generally, in cases where associations violatelggal requirements applicable to
them (including those concerning the acquisition ledal personality), relevant
legislation should respond to this with a variefypooportionate sanctions, including
administrative decisions requiring them to rectifgir affairs, and/or the imposition of
administrative, civil or criminal penalties on thssociations and/or any individuals
directly responsiblé’

Based on the above, it is once more reiteratedtieae types of provisions that label a
wide group of associations as “foreign agents”t those onerous registration and
reporting requirements on such associations, arat #dlow for harsh and
undifferentiated sanctions in case of non-compkando not adhere to key
international standards and commitments on freedbassociation. They should thus
be avoided in all future legal reform initiativesWkraine.

5. Amendments Primarily Affecting the Right to a Far Trial

128.

129.

130.

5.1 On “Contempt of Court” Provisions

Several amendments to the Economic Procedure CAdiclé 74), the Civil
Procedure Code (Article 162), the Code of Admiaiste Procedure (Article 134) and
the Criminal Procedure Code (Article 330) proviflattcourts may adopt rulings on
contempt of court, which in many cases “shall bended final and subject to no
challenge”. While the need to ensure the propedecnof court proceedings, and to
maintain the authority of the judiciary, is dulykaowledged, these provisions could
raise certain fair trial concerns.

On the issue of contempt of court, it has to benawkedged that because of
significant differences in the criminal proceedingfsvarious countries, there are no
international obligations or best practices refatapecifically to the question of how
to deal with acts of contempt of court. Instead thain parameters for the proper
handling of such cases are to be found in generalh rights principles, namely the
right to liberty, the right to fair trial and theght to freedom of expression, as well as
the right to a legal remedy.

An overview of relevant laws from a range of OSCdttipipating States shows that
the definitions and ways of dealing with acts ohtemnpt of court vary extensively
throughout the OSCE region. For the most part, comraw countries tend to
criminalize acts of contempt of court, while manyilclaw countries define such

% Council of Europe Committee of MinisteRecommendation CM/Rec(2007)14 of the Committeero$tiers
to member states on the legal status of non-govemtah organisations in Europeavailable at
https://wcd.coe.int/ViewDoc.jsp?id=11946Qsar. 72.
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actions as disciplinary matters that are usuallgcsaned by removal from the
courtroom or a fine”?

131. The ECHR demands that if contempt of court is di@ssas a criminal offence or
otherwise incurs a severe, punitive sanction, tffender must benefit from all
minimum fair trial rights specified under ArticleBBCHR/* while the judge presiding
over the contempt of court proceedings must gieeappearance of being impartial
and objectivé? In cases of less severe punishment, where theopeiris mainly to
restore order in the courtroom rather than punighdffender, Article 6 ECHR may
not always be applicable due to the lack of a “@mahcharge™® and the offender
may consequently not necessarily be entitled tahallfair trial guarantees. It should
be emphasized, however, that even where the contefhrgourt is not criminalized,
the relevant proceedings still provide for basit faal guarantees, including the
possibility of providing offenders with the oppanity to apologize and to defend
themselves — if desired with the help of legal a®inAny sanctions applied in cases
of acts of contempt of court should be proportierntatthe offensive behaviour. These
principles should be borne in mind in any provisi@m contempt of court.

132. As concerns the possibility of appealing againshgs on contempt of court, it must
be stressed that in all instances affecting a p&ssmman rights, he or she needs to be
granted the right to appeal, since internationa& [gpecifically Articlel3 of the
ECHR, and Article 2 par 3 of the ICCPR) provideattavery person has the right to
an effective remedy in cases of alleged human gigholations. It is therefore
recommended to reconsider provisions such as theeadimendments on contempt of
court, and to ensure that a proper balance is lstbatween ensuring the proper
administration of justice and safeguarding the humghts and fundamental freedoms
of individuals.

5.20n Criminal Proceedingsn absentia

133. The package of recently adopted laws also inclualee@ndments to the Criminal
Procedure Code of Ukraine, particularly as regarasinal proceedings conductéd
absentia Thus, the new Article 139 par 4 of the Criminabéedure Code states that

0 For a comparative overview of contempt of couavisions in Armenia, Germany, Sweden, Bulgaria, tAas
Moldova, France, Canada, the United Kingdom, Sodtldreland, and the United States, see paragrbpti
and 28-44 of the OSCE/ODIHRote on Modifications to Armenian Criminal Legistet Related to Acts of
Contempt of Courtavailable ahttp://www.legislationline.org/documents/id/16018

"l See the ECtHR'Ravnsborg v. Swedgndgment of 23 March 1994, appl. no. 14220/88,3ar

2 See the ECtHR'Kyprianou v. CyprusGrand Chamber judgment of 15 December 2005, ayopl73797/01,
par. 127, where the Court noted that in proceediigontempt of court directed at the judges peafignthese
same judges then took the decision to prosecieé, tine issue, determined the applicant’s guilt mmglosed the
sanction of imprisonment. It found that in suchitaation, “the confusion of roles between complainavitness,
prosecutor and judge could self-evidently promgeotively justified fears as to the conformity abpeedings
with the time-honoured principle that no one shdadda judge in his or her own cause and, conselguesstto
the impartiality of the bench”.

" For example, in the case Bavnsborg v. Swedgethe European Court of Human Rights found thatsuess
ordered by the court to ensure the proper and lgréienctioning of court proceedings were more atanthe
exercise of disciplinary powers than the impositafhpunishment for the commission of a criminaleoie.
Additionally, in this case the possible amountsfinés did not attain a level such as to make theimical
sanctions. For this reason, and also due to thwiatese circumstances of converting these finesoin
punishments, the Court found that what was at stakéhe applicant was not sufficiently importantwarrant
classifying the offence as a criminal offence. Bos reason, the case fell outside the ambit ofckrt6 of the
ECHR.
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“[in the cases specified in this Code, the failofea suspect or an accused to appear
upon being summoned may entail criminal proceedaggsnst them being conducted
in absentia”. According to the new Article 328 the Criminal Procedure Code, this
relates to cases where a suspect or accused, o duly notified about the date,
time, and place of procedural actions or courtieass fails repeatedly to appear
before pre-trial investigation bodies or courtsthiére are no valid reasons for such
absence, if such reasons were not notified, dnefreasons specified are considered
invalid. Article 523 specifies that procedurés absentiashall only take place if
“criminal proceedings have been found possibleg@dnducted in [the] absence [of
the suspect or accused]”, but does not specify withisrshall be the case.

134. These provisions introduce into Ukrainian law thessbility of criminal trialsin
absentia Previously, under Article 323 of the Criminal Pedure Code, trials in the
absence of the defendant could not be held. Comrtsuch cases, were obliged to
postpone hearings and order measures to secudefiredant’s appearance before the
court.

135. The new provisions raise concern as regards tlemptance with international law,
first and foremost with Article 6 pars 1 and 3 {¢g) of the ECHR. It is a general fair
trial principle that in criminal proceedings, thefendant must be present at the trial
hearing.”* While certain exceptions from this rule are alldwehey must be
formulated with sufficient precision, and shall ynapply to narrowly phrased
circumstances. Thus, the ECtHR has recognizedatbaminal trial may exceptionally
be conducted in the absence of the defendant,eifstate authorities have acted
diligently but have still not been able to notifyetrelevant person of the hearifig.
Trials in absentia may also be permitted in theradts of the administration of justice
in cases of illness (provided that defence couissptesentf® or if the defendant has
himself or herself, freely and unequivocally, walvéhe right to attendanc¥.
Moreover, a person who was convictacabsentiamust have the possibility to obtain
a full retrial merely by asking for it, or the lamust contain the option for an
automatic retrial — so that the person obtaingéalf determination of the merits of the

charge”’®

136. Under the new provisions of the Criminal Proceddoele, any defendant who, upon
being summoned, fails “more than one time” to apjpedore the relevant authorities,
without reason or with reasons which are found lidyanay be triedn absentia if
this has been found to be possible. Given the serepercussions that this has on the
exercise of fair trial rights of individuals, noblg during court proceedings, but also
in the pre-trial stage, this formulation is exceski vague. It is also not clear, from
the amendments, in which cases the absence ofcthesed or defendant shall be
considered justified. As outlined above, conductingestigations and trialsn
absentiashall only be possible if the circumstances whkig will be permissible are
specified clearly, and in detalil in the text of tBeéminal Procedure Code. Moreover,
as suggested by the ECtHR in its case law, the Gbdeld allow for the possibility of
a retrial, either by automatic decision of the towr upon request of the person
convictedin absentia

* SeeEkbatani v. SwedeECtHR judgment of 26 May 1988, appl. no. 10563{88 25.

> SeeColozza v. ItalyECtHR judgment of 22 January 1985, appl. no. %824

® SeeEnsslin and Others v. the Federal Republic of GewnaAdmissibility Decision of the European
Commission on Human Rights, appl. no. 7572/76,\3 D@i78.

" SeePoitrimol v. France ECtHR judgment of 23 November 1993, appl. no.32488.

8 SeeColozza v. ItalyECtHR judgment of 22 January 1985, appl. no. 8824par 29.
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137.

138.

Finally, it should be borne in mind that underlsetECtHR case law the provisions of
paragraph 3 (a) of Article 6 of the ECHR point lbe iheed for special attention to be
paid to the notification of the “accusation” to thefendant’ Moreover, the right of
everyone charged with a criminal offence to beaifely defended by a lawyer is one
of the basic features of a fair trial. The accudeds not lose this right merely on
account of not attending a court hearfighus, if the possibility of trialén absentia
are introduced into the Criminal Procedure Codentpotential fair trial violations
should be pre-empted by ensuring that the Codeiresyextra efforts to notify or
summon defendants that, for whatever reason, doepbt to summons issued by the
prosecution service, or by court. Moreover, in soakes, the rights of the accused or
defendant should always be guaranteed by courtHaigplodefence counsel, already in
pre-trial proceedings.

These arguments should be borne in mind in futegallreform efforts involving the
re/introduction of provisions on triais absentia.

6. Amendments to the Parliamentary Rules of Procede Affecting Parliamentary
Immunity

139.

140.

141.

The amendments passed on 16 January have alsduogéa changes to the Rules of
Procedure of the Verkhovna Rada (Parliament) ofalsler. Articles 218-221 were

amended to provide that a request for the consemiha criminal prosecution, the

detainment or the arrest of a member of parliamsbatl be included into the agenda
of a session of the Verkhovna Rada as a mattenadfity and without voting, and that

it shall be considered as a matter of priority gilenary session of the Verkhovna
Rada without the provision of opinions by a comestt

The amendments also provide that the Chairmaneoidrkhovna Rada shall invite
the people's deputy in whose respect the requesthé consent to the criminal
prosecution, the detainment or the arrest has Isedmitted, to provide written
clarifications within three days of the submissafrthe request in question; the said
clarifications shall be issued to people's deputies day prior to the consideration of
the said issue at the plenary session of the Verkddrada at the latest. It is also
established by the amendments that if it is asoedaat the plenary session of the
Verkhovna Rada that the person in whose respectetpest has been submitted,
refuses to provide clarifications or is absent frihi@ plenary session of the Verkhovna
Rada, and subject to the timely notification of #ad person, the Verkhovna Rada
shall consider the issue of granting the consenth®& criminal prosecution, the
detainment or the arrest without the person'sfadations or in the person's absence.
Finally, the amendments provide that the right &edce shall be secured to the
people's deputy “to the full extent in accordandththe procedure specified by the
Criminal Procedural Code of Ukraine and other l&ws.

In an opinion touching on parliamentary immunitye ¥enice Commission has noted
that the main purpose of the rules on parliamentargunity is the protection of the
Parliament itself, and in particular its proper dtianing. Parliamentary immunity is

¥ SeeKamasinski v. AustrigECtHR judgment of 19 December 1989, appl. no. 328 par 79Mulosmani v.
Albania, ECtHR judgment of 08 October 2013, appl. no. 2988, par 123.
8van Geyseghem v. BelgiuBECtHR judgment of 21 January 1999, appl. no. 3@% par 34.
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not a personal privilege of individual members aflRment®! Rather, it ensures the
independence and dignity of the representativeshefnation by protecting them
against any threat, intimidation or arbitrary measdirected against them by public
officials or other citizens. Immunity thus ensutee autonomy and independence of
the institution of parliament’ Any procedure on lifting parliamentary immunity
should not lead to a situation where the workinghef Parliament as a whole may be
affected by selective, arbitrary or even politigatiotivated investigation¥.

142. In parliamentary practice, there is usually strscrutiny of any request to lift
parliamentary immunity as to its seriousness, sitycand fairness, as well as its
timeliness (particularly when the parliament's tefoffice is drawing to a close) and
procedural correctnedé,by an ad hoc or specialised parliamentary comenffte
Requests for immunity to be lifted are generalljused where there is cause to
suspect the existence dfimus persecutionisi.e. an intention to prosecute the
parliamentarian unjustly and endanger his/her fseednd independenég.

143. In this context, it is noted that the Constitut@nUkraine provides in Article 80 that
the people’s deputies of Ukraine shall be guarahteenunity, and that they shall not
be held legally liable for the results of votingfor statements made in the parliament
and in its bodies, except in cases of liability fiosult or defamation. Additionally,
Article 80 of the Constitution provides that theopke’s deputies shall not be held
criminally liable, detained or arrested without ttensent of the Verkhovna Rada.

144. The procedure contemplated by the amendments appedre summary in nature.
First, the new system does not foresee any justifios for not participating in
hearings on this matter, such as ill health or wnawy stay abroad. Second, the three
day notice period granted to alleged offenders willmany cases not suffice to
prepare an adequate explanation of any acts thetyepay have engaged in,
especially if he/she needs to obtain documenteptain statements from witnesses or
other individuals which may not be immediately &aale. There is also no explicit
provision providing for additional time, where this required for the deputy to
prepare a proper defence. It would thus be postbtemove members of parliament
within a very short span of time, and without adequsafeguards. Such procedure
could have a significantly detrimental effect ore thituation of, in particular, the
parliamentary minority, and, more generally, on th#ective functioning of
democratic institutions of Ukraine.

145. For this reason, such amendments to the rulesamfepgure affecting parliamentary
immunity should not be introduced, or, if so, sliblié substantially amended.

[END OF TEXT]

81 See the Venice Commissior@pinion on the Draft Decision on the limitation gdrliamentary immunity and
the conditions for the authorisation to initiatevastigation in relation with corruption offencesdaabuse of
duty of Albanisadopted by the Venice Commission at its 66th RPieBassion (Venice, 17-18 March 2006), par
10.

8 |nter-Parliamentary Union/UN OHCHRuman Rights Handbook for Parliamentariaps 64-65.

8 |bid., par. 18.

8 Venice Commission, Report on the Regime of Padiatary Immunity, CDL-INF (96) 7, available at
http://www.agora-parl.org/sites/default/files/\Vee620Commission%20-
%20Report%200n%20the%20Regime%200f%20Parliamen20y#munity%20-%201996%20-%20EN%20-
%20P1.pdf p. 14.

% Ibid., p. 13.

% Ibid., p. 14.
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Annex 1: List of Laws passed on 16 January 2014

1. Law No. 721-VIl “On Amending the Law of Ukraine on the Judicial System and the
Status of Judges, as well as Procedural Laws Conegng Additional Measures to
Protect the Safety of Citizens”

2. Law No. 724-VI "On Amendment to Verkhovna Rada Parliament) Rules and
Procedures”

3. Law No. 725-VII "On Amendments to the Criminal Procedure Code in Respect of
Criminal Proceedings in Absentia”

4. Law No. 723-VII "On Responsibility for Administr ative Offenses in the Field of Road
Safety, Recorded Automatically”

5. Law No. 726-VII “On Amendments to the Law of Ukmine on Pro-bono Legal Aid”

6. Law No. 731-VII "On Amendments to the Law of Ukraine on Elimination of Negative
Consequences and Preventing the Prosecution and Rsinment of Persons Regarding
the Events that Took Place During Peaceful Gatherigs"



