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How to ensure the independence and quality of the judiciary?

Four ldeas:
1. Equilibrium (or balance among competing social

interests)
2. Justice as a public service (users’ perspective;

supply and demand)
3. No quick fixes (Respect for cultural differences)

4. Data can help to align incentives among multiple

constituencies



20 years ago in Colombia... my first experience with judicial reform:

e Judicial Independence under 1991 Constitution

Important progress. However:

» Supreme Council of the Judiciary: Justices
deliberating in chambers and issuing formal
“judgments” for simple procurement needs

» Multiple “highest court of the land”

overruling each other









Engine power: 100%

. Safety standards: 100%
Comfort: 100%
Average speed: 0 KPM

Overall effectiveness: 0% (a very expensive
and bulky piece of furniture)
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Difficulties for judicial reform:

e Multiple and partially contradicting “social
goals”

e Multiple actors and constituencies = Not ONE
owner = Requires collective action

 Diverging interests and incentives among

multiple actors
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“(I was called) to bring about the rule of
righteousness in the land . . . so that the

strong should not harm the weak.”

Prologue, Haommurabi’s Code
(1772 BCE)



“If someone disobeys the law, even if he is
(otherwise) worthy, he must be punished. If someone
meets the standard, even if he is (otherwise)
unworthy, he must be found innocent. Thus the Way
of the public good will be opened up, and that of

private interest will be blocked.”

The Huainanzi

139 BCE (Han Dynasty, China)



“Treat the people equally in your court and
give them equal attention, so that the noble
shall not aspire to your partiality, nor the

humble despair of your justice.”

Judicial Guidelines from ‘Umar Bin Al-Khattab

the Second Khalifa of Islam



“No freeman is to be taken or imprisoned or disseised of his
free tenement or of his liberties or free customs, or outlawed
or exiled or in any way ruined, nor will we go against such a
man or send against him save by lawful judgement of his

peers or by the law of the land. To no-one will we sell or deny
or delay right or justice.”

The Magna Carta
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Conflict-
solving
Justice

Policy-
implementing
Justice

Authority

MIRJAN R. DAMASKA




Civil-law and Common-law traditions

Comparative law literature and empirical evidence:

e Civil-law and common-law traditions seem to have achieved different
equilibriums.

* Inthe common-law tradition “justice” means “fair play,” the judicial
process is a contest, and the judge is an umpire. The function of the
common-law judge is to guarantee an efficient and fair process. In
contrast, the function of the civil-law judge is to ensure a fair
outcome.

* Incivil-law countries procedural and substantive safeguards tend to
restrict judicial efficiency to protect the weaker party in the dispute.
In common-law countries, conversely, the guarantee of procedural
fairness relies heavily on judicial discretion (and substantive fairness
partly relies on efficient markets).



Landlord-tenant dispute in New
Zealand and Japan

Access
8

Fariness Efficiency




Balance:

Access < * JEfficiency
Independence + > Efficiency
Procedural fairness < » Efficiency
Independence -« > Accountability

Efficiency /« >/ Accountability



Multiple goals of the delivery of Justice:

 To protect the weak

 To prevent violence and vengeance

e To ensure community harmony

e To implement State Policy

e To prevent tyranny: checks and balances among

branches of government






Resolving individual.disputes in
society:

v’ Legal action as the substitute
for injustice (protecting the
weak, delivering distributive
Justice)

v’ Legal action as the substitute
for private or collective
vengeance. (community
harmony)

Balance:

Achieving breader social goals:

v’ Ensuring “effectiveness of the
law” (J.A. Jolowicz)

v Implementing State Policy

v’ Prevent tyranny: Checks and
balances among branches of
government



Multiple actors and constituencies = Not ONE owner of

the problem:

Chief Justice

Multiple highest courts
Minister of Justice
President/Prime Minister
Minister of Finance
Legislature

Judges

Court personnel
Lawyers

Civil society
Ombudsperson and
control organisms
Media

Powerful private interests



Difficulties for judicial reform:

e Multiple and partially contradicting “social
goals”

e Multiple actors and constituencies = Not ONE
owner = Requires collective action

 Diverging interests and incentives among

multiple actors



How to ensure the independence and quality of the
judiciary?
1. Expressly recognize competing social interests and seek balance

among them
2. Approach Justice as a Public Service (take users’ perspective;

consider both the supply and demand aspects of the equation)

3. Usereliable data to align incentives among multiple

constituencies
4. Take into account cultural differences and avoid pro-forma, one-

size-fits-all solutions



The judicial Equilibrium:

e Fairness (independent and
impartial adjudication)

o Efficiency (enforceable
results within reasonable
time)

e Access (absence of
procedural, financial and
other unreasonable hurdles)

e Accountability




Determinants of judicial independence, quality and
accountability
e System of incentives: Selection, discipline and
dismissal of judges, court personnel and
other actors
e Judicial administration and judicial
independence
e Kyiv Recommendations
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- WIJP RULE OF LAW INDEX

Measurement Approach
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WIJP RULE OF LAW INDEX

Statistical Tests on the :
i European Commission
WIJP Rule of Law Index _ Joint Research Centre

2011, 2012, 2014

Institute for the Protection and Security of the Citizen

* In summary, “the JRC analysis suggests that the conceptualized multi-level structure of the WJP
Rule of Law Index is statistically coherent and no dimension is dominated by any of its
underlying components. Country ranks across the eight dimensions are also fairly robust to
methodological changes related to the estimation of missing data, weight, or aggregation rule
(less than + 1 position shift in 90% of all cases).”

. Saisana, M., and Saltelli, A., ‘Statistical Tests on the WJP Rule of Law Index 2011’.
http://worldjusticeproject.org/sites/default/files/jrcaudit_wjpindex2011.pdf

. Saisana, M., and Saltelli, A., ‘Rankings and Ratings: Instructions for Use’, Hague Journal on the Rule of Law, 2011, Volume 3,
Issue 2. http://journals.cambridge.org/action/displaylssue?decade=2010&jid=ROL&volumeld=3&issueld=02&iid=8394462#



WIJP RULE OF LAW INDEX

Acknowledge limitations

(different value structures, legal

Concept architectures, goals, and trade offs)

(cross-cultural issues, sensitive questions,
measurement error, urban sampling)

Measurement

(10,000 feet picture, limited use for analysis,
limited context)
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260 ooo 6000

Households Surveyed
Experts Interviewed
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Administration of the household survey in El Salvador
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Administration of the household survey in Thailand




Administration of the household survey in Peru




Administration of the household survey in Afghanistan




Administration of the household survey in Ghana




Administration of the household survey in Pakistan




Administration of the household survey in Albania




Administration of the household survey in Myanmar




100 ; Limits by judiciary vs. Non-governmental checks, All Indexed
Countries
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Source: WIJP Rule of Law Index 2016 Sub-Factor 1.2: Limits by judiciary



100 - Criminal Justice vs. Open Government, All Indexed Countries
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Criminal Justice vs. Absence of Violent Redress, All Indexed
Countries
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THE RULE OF LAW &

Economic Development
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Source: WJP Rule of Law Index 2015, World Bank national accounts data, and OECD National Accounts data files (


http://data.worldbank.org/indicator/NY.GDP.PCAP.CD

Factor 7: Civil Justice

Factor 7 measures whether civil justice systems are
accessible and affordable, free of discrimination,
corruption, and improper influence by public officials.

It examines whether court proceedings are conducted
without unreasonable delays, and If decisions are enforced

F1-10
81-.%0
J1-.80
61-.70
51 - .40
A1 - .50
31- .40
21-.30
A1-.20

0.0-.10

effectively. It also measures the accessibility,
impartiality, and effectiveness of alternative dispute
resolution mechanisms.

m



Factor 8: Criminal Justice

Factor 8 measures whether the criminal investigation,
adjudication, and correctional systems are effective, and
whether the criminal justice system is impartial, free

of carruption, free of improper influence, and protective of
due process and the rights of the accused.

21-10
B81- 50
71- 80
61-70
51- 60
41- 50
31- 40
21- .30
A1- 20
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Denmark
Netherlands
Norway

Finland
Germany
Canada

United Kingdom
Austria
Sweden

United States
Australia
Estonia
Belgium

Japan

Portugal

Czech Republic
France

Italy

Spain

Republic of Korea
Poland

Greece
Slovenia
Croatia
Hungary

Sub-factor 1.2: Judicial Independence
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0.81
0.80
0.77
0.75
0.71
0.70
0.69
0.63
0.62
0.62
0.60
0.53
0.50
0.43

0.00

Source: WIJP Rule of Law Index 2016
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Sub-factor 1.2: Judicial Independence

Romania NAaexeao iviiaale 1o nme () N N a 0.66

Jordan 0.62
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Thailand 0.58
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Bulgaria 0.36
Moldova 0.33
Kyrgyzstan 0.33
Macedonia, FYR 0.32
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Albania 0.32
Serbia 0.32
Turkey 0.29
Ukraine 0.24
Uzbekistan 0.21

0.00 0.10 0.20 0.30 0.40 0.50 0.60 0.70

Source: WIJP Rule of Law Index 2016



Factor 7: Civil Justice, Indexed High Income OSCE Countries
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Factor 7: Civil Justice, Indexed OSCE Middle Income Countries

Belarus 0.65
Romania 0.65
Jordan 0.63
Georgia 0.61
Bulgaria 0.57
Macedonia, FYR 0.56
Kazakhstan 0.55
Mongolia 0.54
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Thailand 0.53
Russia 0.52
Uzbekistan 0.51
Bosnia and Herzegovina 0.50
Tunisia 0.49
Albania 0.48
Ukraine 0.47
Moldova 0.46
Serbia 0.46
Turkey 0.46
Kyrgyzstan 0.43
Egypt 0.38

0.00 0.10 0.20 0.30 0.40 0.50 0.60 0.70

Source: WIJP Rule of Law Index 2016



Factor 8: Criminal Justice, Indexed OSCE High Income Countries
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Factor 8:

Jordan
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Sub-Factor 7.5: Civil Justice is not subject to unreasonable
delays, Indexed High Income OSCE Countries

Republic of Korea 0.89
Norway 0.86
Germany 0.86
Netherlands 0.83
Austria 0.79
Sweden 0.76
United Kingdom 0.75
Estonia 0.71
Japan 0.69
Denmark 0.67
Australia 0.64
Finland 0.63
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France 0.60
Czech Republic 0.55
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Belgium 0.52
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Poland 0.34
Croatia 0.27
Greece 0.22
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Source: WIJP Rule of Law Index 2016




Sub-Factor 7.5: Civil justice is not subject to
Indexed Middle Income OSCE Countries
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Sub-Factor 7.6: Civil justice is effectively enforced, Indexed High

Income OSCE Countries

Norway 0.92
Sweden 0.91
Germany 0.89
Japan 0.89
Austria 0.89
Finland 0.89
Netherlands 0.88
Denmark 0.88
Republic of Korea 0.86
Australia 0.82
Belgium 0.78
United Kingdom 0.76
Canada 0.73
France 0.70
Czech Republic 0.69
United States 0.66
Estonia 0.64
Poland 0.60
Slovenia 0.54
Spain 0.52
Portugal 0.51
Hungary 0.48
Greece 0.44
Croatia 0.43
Italy 0.42
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Source: WIJP Rule of Law Index 2016



Sub-Factor 7.6: Civil justice is effectively enforced, Indexed
Middle Income OSCE Countries

Belarus 0.70
Bulgaria 0.68
Jordan 0.67
Kazakhstan 0.66
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Source: WIJP Rule of Law Index 2016



Civil and criminal justice are free of discrimination (Average of 7.2
& 8.4), Indexed High Income OSCE Countries
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Civil and criminal justice are free of discrimination (Average of 7.2
& 8.4), Indexed Middle Income OSCE Countries
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Civil and criminal justice are free of corruption (Average of 7.3 &
8.5), Indexed High Income OSCE Countries
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Civil and criminal justice are free of corruption (Average of 7.3 &

8.5

Jordah
Georgia
Romania
Thailand
Egypt
Belarus
Bosnia and Herzegovina
Morocco
Turkey
Mongolia
Macedonia, FYR
Russia
Tunisia
Kazakhstan
Bulgaria
Serbia
Uzbekistan
Ukraine
Albania
Moldova
Kyrgyzstan

0.32
0.32
0.28
0.28
0.25

dexed Middle Income OSCE Countries

0.65
0.59
0.58
0.56
0.55
0.52
0.52
0.46
0.46
0.46
0.44
0.44
0.43
0.41

0.74
0.72

0.00
Source: WIJP Rule of Law Index 2016

0.10 0.20 0.30

0.40 0.50 0.60 0.70

0.80



Data can help align
incentives among diverse
constituencies around
specific reform priorities
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The An international finding that Canada ranks poorly when it comes to access to -
from the courts should serve as a wake up call to the entire justice system, says

Chief Justice Beverley McLachlin.
‘Ped PE
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preg Speaking to the annual Canadian Bar Association conference today, Chief
whd Justice McLachlin said that Canada placed ninth in a recent ranking of 12 -
lawy European and Morth America countries.
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legal professmn needs to ask why. Are its services overpriced? Are its members unwﬂlmg to sacrifice any of their billable hours?



Colombia: Argument for reform

EL ESPECTADOR “(...) Another important organization that promotes

_ - . justice around the world, the World Justice Project, just
Gobierno le pide a la Corte mas

roactividad para reformar la released its report entitled Rule of Law Index, and it
]Pustieia p includes Colombia... If we review the area of access to

o= S justice, we find that we get a score very close to zero on
TR s b s cr T menem e s the effectiveness of the criminal investigation system...
these reports, that are known on a global scale, must
make us turn on our alarms. You—the judiciary—and
us—the government—together with Congress, must put
all our effort to achieving a more efficient and effective
criminal justice system.”

Juan Manuel Santos
President of Colombia




IR E e New Hlork Eimes
Economist

Cutting legal costs

The paper chase

Helping Ordinary People

Updated hMowvember 16, 2010, 04:45 P
Anthony Sebok is a professor of o at Benjamin N. Cardozo School of Law. He has
written extensively on comparative Higation, mass forts and ffigation funding.

Lawyers abusing procedures on evidence slow ju{ Civil litigation is like health care in America. We sometimes spend extravagantly
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Jun 23rd 2011 | NEW YO e - p—
problems
AMERICA thinks of its
Allegiance has it. Tha
the status of the rule
echelon in many cate ].El.‘l.-'w.""r ars are

government powers 3 Sun ey: U.S. tralls in equal legal treatment of citizens ed fc:r the—

Whlle the U.S. scored high in many areas — including checks and
balances in the legal system, civil liberties, freedom of expression
and independence of the judiciary — it trailed western European

°d countries in such areas as legal access for low-income

dey

- communltles and ethnic minorities..

of |r|rrnat|un hul: ba covered aght areas n:'chlltl:hngr corﬂrptlon s;cm:h and access to the Iegal s‘a.;te_::u The researchers [ on plaintiffs

more. also interviewed 2,000 experts around the world to compile what thev called a comprehensive half of the
picture of whether citizens believe their governments adhere to the rule of law. ited States is

Ll Pmblem_' Ll A fair legal system provides a critical backbone and infrastructure for countries — ensuring that ue in part to a

IR EIT L E L T they run effectively, citizens get a fair shake and companies can operate under predictable rules, to impose high

subject to discovery.
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the researchers said. e, clients and



Che New 1Jork Cimes

Helping Ordinary People

Updated November 16, 2010, 0:4:45 PM
Anthony Sebok is a professor of law at Bergamin IN. Cardozo School of Law. He has writiten
extensively on comparative litigation, mass torits and litigation funding.

Ciwvil ].ltlgatlon is like health care in America. We sometimes spend extravagantly for

On the other hand, as the New York Times noted in_a recent editorial, the chief judge of

New York’'s highest court is very concerned that poor and middle class New Yorkers lack
access to the courts for simple disputes ranging from credit card fraud to custody
disputes. Recently the World Justice Project's "Rule of Law Index"” ranked the U.S. below

Mexico and Croatia in “access to and affordability of legal counsel in civil disputes.”

outside counsel over $125 million. Other defense costs
added an additional $40 million.

'On the other hand, as the New York Times noted in_a recent editorial, the chief judge of
MNew York's highest court is very concerned that poor and middle class New Yorkers lack
access to the courts for simple disputes ranging from credit card frand to eunstody disputes.
Recently the World Justice Project’'s "Rule of Law Index” ranked the TJ.5. below Mexico




Criminal Justice in México:
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Tl Sol de Mexico
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Narro urge a construir un verdadero estado de
derecho; “no puede haber democracia
verdadera donde no hay seguridad”

Aorin Ficueroa | Nacionar 2011-068-07 | Hora de creacion: 00:38:20| Ultima modificacion: 01:42:41

A Meéxaco le urge construir un verdadero
estado de derecho, porque el pais parece
estar funcionando mas a partir de
intercambios personales, con ventajas
reciprocas, que de la vigencia de las
leyes, asegurd el rector de la UMAM, José
Narro Robles.

Y también “es hora de aceptar que la
corrupcidn, la desigualdad, la inseguridad
vy la debilidad de nuestro estado de
derecho son impedimentos para el
progreso y el desarrollo econémico”,
afiadid.

Al inaugurar la "Conferencia Internacional
sobre Seguridad y Justicia en
Democracia. Hacia una politica de Estado
Discurso. Er recTor Jose Narro RoBLES DUO GUE M1 EL M LA comunmDaD unveERsTaRA en los albores del tercer milenio™, Marro
RENUNCIARAN A DAR 5U PUNTO DE wisTa. Foro: Mommex R0b|es destacﬁ que “no puede haber

democracia verdadera donde no hay
seguridad y las instancias de imparticién de justicia mo tengan suficiente integridad y credibilidad™.

Fn cu discurcso an la Aotioua Fecuela de Madicina _safiald oue la democracia moderna reouiere de la confianza

2 2011, uninforme anual pubicads por el Warl
nades, la impartizion Je jusicla, prochiemss de
reallzada en €6 paises

tras ant dades 1A cindad de Méxi~n, Guadalaja
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publicd este 13 de junio en Washington, sera

Proce asmntacdn arm sl D ESrirr ool W TE r e o o mas ricos._

estado de derecho”, una lista publicada ayer que coloca a Estar



COUNTR GLOBAL OUM GLOBAL COUNTRY/

JURISDICTION RANKING ISDICTIO RANKING JURISDICTION SEORE

Finland 0.85 1 I ocominica 056 10 B +oldova 0.38 78
Norway 083 2 C Malaysia 0.56 S| I indonesia 0.38 80
Austria 083 3 | Costafica 053 az [ Pakistan 0.38 81
Singapore 083 4 [ Hungary 0.54 43 B rorocco 0.37 a2
Denmark 0.82 3 - Suriname 0.54 44 - Cote d'lvaire 0.37 83
Hong Kong 5AR, China 0.80 & - Croatia 0.54 45 - Philippines Q.36 84
Netherlands 080 7 I south Africa 052 46 I zimbabwe 0.36 85
Sweden 079 8 [ Botswana 0.52 47 B Ecuador 0.36 86
Germany 077 7 [ Macedonia, FYR 0351 48 I zierra Leone 0.36 &7
United Kingdem 078 10 I Belarus 0351 49 B enya 0.35 ES
Belgium 076 11 - Greece 031 50 - Guyana 035 a9
Australiz 075 12 0 vietnam 0.50 51 M e 0.34 %0
New Zealand 073 13 B sriLarka 0.49 32 B colombia 0.34 91
United Arab Emirates 074 14 - Maongolia 0.48 53 - Serbia 0.34 92
Canada 0.74 15 [ Ghena 047 54 B uzanda 0.34 93
Czech Republic 073 16 I china 047 55 I oominican Republic 0.34 94
Republic of Kerea 071 17 B Tunisia 046 56 B =l salvador 0.34 95
Antigua and Barbuda 0.70 18 - Albania 044 57 - Kyrgyzstan 033 96
Estonia 070 19 I Jamaica 045 58 [ 3angladesh 0.33 77
Poland £.9 20 B Thailand 043 5% B russia 0.33 %8
Japan 058 21 B wepel 0.44 80 B cthicpia 033 99
United States 0.68 22 - Malawi 044 61 - Belize 0.32 100
Bahamas 0.68 23 I uzbekistan 044 82 B r4yanmar 0.32 101
Portugal 0.67 24 B Esvet 0.43 83 [ Nicarzgua 0.32 102
Slovenia 0.66 235 - Burkina Faso 043 64 - Lebanon 031 103
Grenadz 0.63 28 B iran 0.43 65 B cambodia 0.30 104
France Q.83 27 - Senegal 043 &6 - Camercon 0.30 105
St. Lucia 0.64 28 [ Argentina 0.43 &7 [ Gustemala 0.29 106
Italy 0.64 2 B nigeria 042 8 2 020 107
spain 0.63 30 [ zambia 042 &9 Bl rexico 0.29 1:&'
5t Wincent & the Grenadines 0.62 3 - Bulgaria 041 70 Afghanistan 028 109
Barbados 0.61 32 B india 041 71 B Liberia 0.26 110

[0 Jordan 059 33 B vanzania 041 72 B Honduras 0.25 111

B uruguay 038 34 I Kkazakhstan 041 73 | ERE 0.24 112

[ Romania 038 s I Trinidad and Tobage 040 74 B venezucia 013 113

[ st Kitts and Mevis 038 36 B urkey 0.40 73

[ chile 038 a7 B Madagascar 040 75

|| Georzs 056 38 B ukraine 040 77

- Bosnia and Herzegovina Q.36 39 - Brazil 0.39 78 Factor 8 Criminal Justice | 233






¢Que porciones del juicio fueron grabadas con audio y video?
% que dice todo o casi todo.

73% 73%

4% 5% 1% 2% 6% 5%

0%
Edo Mex 2008 Edo Mex 2012 Mexico City  Mexico City
2008 2012

Audio Video




Porcentaje de personas encarceladas que

considera que la sentencia fue justa (Tabasco)
35% 32%
30%
25%
20%
15%
10%

0%

Sistema Antiguo Sistema Nuevo

10%

Fuente: Encuesta a poblacidn privada de la libertad en Tabasco, 2016, Abogados con
Camara, WIJP.



Porcentaje de personas encarceladas que cree
qgue con un soborno al Juez hubiera evitado la

prision (Tabasco)
60%

50%
40%
30%
20%
10%

0%

49%

24%

Sistema Antiguo Sistema Nuevo

Fuente: Encuesta a poblacidon privada de la libertad en Tabasco, 2016, Abogados
con Cadmara, WJP.



Porcentaje de personas encarceladas que
afirma que la autoridad planté evidencia en su

contra (Tabasco)
60%
50%
40%
30%
20%
10%
0%

48%

29%

Sistema Antiguo Sistema Nuevo

Fuente: Encuesta a poblacidon privada de la libertad en Tabasco, 2016, Abogados
con Cadmara, WJP.



Porcentaje de personas encarceladas que afirma que los Jueces
fueron claros

CdMx Estado de México

70% 70% 60%
60% 60%
50% 39% 50%
40% 40%
23% 26%
20% 20%
10% . 10% .
0% 0%

2008 2012 2008 2012

Fuente: Encuesta a poblacidon privada de la libertad en Ciudad de México y Estado de México, Abogados
con Cadmara, WJP.



Porcentaje de personas encarceladas que se considera inocente

CdMx 68% Estado de México

70% 0 70% 66%

60% 55% 60%

50% 50% 44%
40% 40%

30% 30%

20% 20%

10% 10%

0% 0%

2008 2012 2008 2012

Fuente: Encuesta a poblacidon privada de la libertad en Ciudad de México y Estado de México, Abogados
con Cadmara, WJP.



Difficulties for judicial reform:

e Multiple and partially contradicting “social
goals”

e Multiple actors and constituencies = Not ONE
owner = Requires collective action

 Diverging interests and incentives among

multiple actors



How to ensure the independence and quality of the
judiciary?
1. Expressly recognize competing social interests and seek balance

among them
2. Approach Justice as a Public Service (take users’ perspective;

consider both the supply and demand aspects of the equation)

3. Usereliable data to align incentives among multiple

constituencies
4. Take into account cultural differences and avoid pro-forma, one-

size-fits-all solutions



Z&mX% World Justice
wl Project

WorldJusticeProject.org
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