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AEN 1.

NCTPAXHN OEJCTBUIA
CTMOPEL HOBMOT 3AKOH
3A KPMBUYHA MOCTAINKA

1. BOBEJHU HAMOMEHMU

Co HOBMOT 3aKoH 3a KpuBuyHa nocTanka (3KM)! Bo Lenoct ce MeHyBa KOHLLENTOT
Ha JoCerallHaTa BO CyLITHHA MHKBU3UTOPHA NMOCTAMNKa A3ajHMpaHa Kako ciyxbeHa
ucTpara Ha cyaoT. HanywTameTo Ha CyaCcKMOT NaTepHanM3aM e MHOry noseKe of
HEKaKBO KO3METUUKO MeHyBatbe Ha MoCTojHMOT Mofen.” butHo e na ce pasbepe
[ieKa HOBMOT CMCTEM He e CaMo eJHOCTaBHa 3aMeHa Ha CyfcKaTa UCTpara co 0bBu-
HWUTencKa. JaBHMOT 06BMHKTEN He3apyro HeMa [ja ro NPaBu UCTOTO LITO AOCEra ro
npaBes UCTPAXXHMOT cyauja. MNonuumckaTa M 06BMHUTENCKATA UCTpara BO HOBUOT
CMCTEM Ce Ha[l0MONHYBAaT M (hy3MOHMPAaT, a Cy[CcKaTa UCTpara NPaKTMYHO ce npe-
CKOKHYBa, a He ce 3aMeHyBa CO HeKakBa hopManHa obBMHUTENCKa McTpara. Bo
TEKCTOT LUTO CNeflyBa Ce MPUKaXyBaaT HajBaXKHWUTe Mpallatba Ha HOBUOT MOfIEN Ha
MCTpara M NoruMKaTta LWITO CTOM 33/ HUB.

2. HAMNYLITAKE HA CY[ICKATA UCTPATA
2.1. Kpatka aHanu3a Ha nocTojHaTa UCTpara

MpeTxoaHaTa nocTarka cera ru ondaka dpeguciipaxHailia docltialika 1 ucllipazaiua.
OpnyuyBateTo 3a KpUBMYHATA NpUjaBa M NPeAUCTPaXKHaTa NocTanka UMaarT 3a Len a
pa3sjacHaT JaNnu NOYETHOTO COMHEBakE 33 CTOPEHO KPUBUUYHOTO €10 € OCHOBAHO.
Op Taa NpruMHa jaBHUOT 06BUHMTEN M NONMLMjaTa cObMpaaT AoKa3u Ha HedpopManeH
HauMH. JaBHWMOT 06BMHUTEN MM Npe3eMa C1Te ejCTBMja BO MOCTANKaTa 3a KoM e OBNIacTeH

1. ,CerawwHunoT 3aKkoH" ce oHecyBa Ha 3aKOHOT 3a KpMBMYHa nocTanka of 1997 roguHa co cute no-
LOLHEXHW U3MEeHM W JOMOSHYBakba, foaeka ,HosuoT 3KM“ ce ogHecysa Ha 3aKOHOT 3a KpUBMUHA
noctanka foHeceH Bo 2010 roguHa.

2.Bugete I'. BY)XAPOBCKA u . KAJTAJLIMEB, Pechopma Ha KpmBMuHaTa noctanka, 360pHMK TEKCTOBM
Of1 NPOeKTOT 3a 6opba CO OpraHM3MpaHMUOT KpMMUHAN Ha jaBHOTO 0bBUHMTENCTBO, Ckonje/Oxpua,
2009, 13.

@
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cnopepf 3aKOHOT CaM U NpeKy Nulata KOM BP3 OCHOBA Ha 3aKOHOT 3a jaBHOTO 06-
BMHWUTENCTBO Ce OBJ/IaCTEHU fa o 3aCTarnyBaaT BO KPMBUYHATa NOCTamNKa.

AKo NocTojaT OCHOBM Ha COMHEBatbe ieKa e U3BPLLEHO KPUBUUYHO AEeNO 3a Koe ce
roHM no cnyx6eHa fomkHocT, MBP e fonxHo fa rv npeseme cute noTpebHU Mepku
fia ce NpOHajae CTOPUTENOT Ha KPUBUUHOTO A0, TOj UM COYYECHUKOT fia He ce
CcKpujaT unu noberHaTt, Aa ce oTKpujaT U obesbefaT TparuTe Ha AeNOTO U NpeaMe-
TUTE LUTO MOXe fla MOC/YXaT Kako foKa3. 3a Taa Len nonmuujata Moxe aa 6apa
noTpebHu M3BeCTyBatba Of rparaHuTe, fla Conpe, NerMTMMMPA, Aa BPLUM Nperneaum
M NPEeTPecH, ia NPEHACOoUM UM OrPaHUYUM ABUXKEHE Ha NIMLIA U NPEBO3HM CPeaCTBa,
[ia CNpoBefe noTpara, pacnuiie NoTepH1LUa UM 0bjasa no UMOTOT M UMOTHATa KO-
puct. MBP MoXe co nokaHa Ja noBuKyBa vLa Ha MHOpPMaTUBEH pa3roBop, a no-
BMKAHOTO JIMLIE MOXKE [la Ce OBefe MPUCHITHO CaMO CO CyACKa 0AJ1yKa M CaMo Kora
ouurnefHo oaberHysa fa ce jaB4 Ha ype[HO [OCTaBEHa MOKaHa BO Koja e npef-
ynpeaeH 3a MOXXHOCTa o[y Np1BeayBatbe.

Mpw oanyyyBareTo 3a KpMBMYHATA NpHjaBa, 0COHEHO aKo NoJaToLMTE BO Hea He
[1aBaaT AOBOJIHO OCHOBA 33 OA/yuYyBatbe, jJABHUOT OOBUHUTEN aKO HE € BO MOXXHOCT
TOa Aa ro CTOpM CaM MM NpeKy ApYr1 opraHu, Moxxe aa bapa og MBP cobupatbe
noTpebHM M3BECTYBakba M APYr1 MEPKM 3apafu OTKpUBatbe Ha KPUBMUYHOTO AENO U
CTOPUTENOT. JaBHMOT 0OBUHMTEN MOXKE [a FO MOBMKA MOAHOCMTENOT Ha KPUBMYHATA
npujaBa, 0COMHUYEHUOT M HErOBMOT BpaHMUTEN M APYrM NMLA 33 UMM CO3HAHM]a
CMeTa fieKa MoXe [ja MPUAOHecaT 3a OLeHKa Ha BepOA0CTOjHOCTA Ha HAaBOAMTE BO
npwujaBaTa M 3anMUCHULMTE 3a NpMbaBEHUTE U3BECTYBatba NOTMMWAHM 04 ULaTa
MOXe [la Ce KOpMCTaT Kako 10Ka3 BO NocTankata. Bps ocHoBa Ha pe3synTatute og
npeauCTpaXKHaTa NocTanka, jaBHMOT 0OMBHUTEN OANYYYBa AN Ke NOAMIHE Heno-
cpefiHo 06BMHYBakbe, flanK Ke nogHece bapatbe 3a CPOBEyBatbe HA MCTpara i
Ke ce OTKaXe 0[] FOHeHeTO.

Bo npeaucTpaxHaTa noctanka nonmumjaTta e MolwHe MOKHa. Toa ce rneda v of oapea-
6uTe Ha 3aKOHOT 3a MoNMUMjaTa Koj Ha NoNMLMjaTa W I 1aBa 3aaumTe 3a CrpeUyBatbe
Ha BpLLEHE KPUBMYHM ieNa U MPEKPLLOLM, OTKPUBaHE M haKatbe Ha HUBHUTE CTOpUTE-
JIM M Npe3eMatbe Ha [IPYru CO 3aKOH onpefeneH MepKu 3a FroHetbe Ha CTOpUTeNUTE
Ha Tve aena (un. 5 ct. 1). 3KIM ucTo Taka v Hanara Ha nonMuujaTa fja ro OTKpUe CTopu-
TenoT, fia rm 0be3beam cuTe OKa3M M ia rM cobepe cuTe peneBaHTHU MHGopMaLWK.
Ho, Toa He npeTcTaByBa Kpaj Ha MONMLMCKMUTE MCTPAru KoM ce MPoA0KyBaaT ex officio
M LITO BO NPAKTUKATa He NPeAM3BMKYBA HUKAKBa peaKLiMja Ha jaBHUTe 0OBUHUTENN.
MolLiHe e HejacHO BO KOM C/lydau MocTou noTpebata jaBHAOT 06BMHUTEN [1a ja Npe3eMe
uctparata o, nonuumjata. 3K Ha nonuupjaTa M NpeHecyBaaT 06eMHM OBNACTyBatba,
BKNYUYBajKM O M LIMPOKOTO OBNIACTYBakbe 3a Npe3eMare ,Apyr1 NoTpebHU MepKu U
[iejCTBMja", Na e OunrNeHo feKa 3aKOHOT OTBOPEHO M ce obpaka Ha NonMLMjaTa Kako
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Ha OpraH OfiroBOPeH 3a CrpoBeayBatbe Ha ucTpara. Ceto Toa pesynTupa co Hefo-
CTaTOK Ha jacHa pacnpenenba Ha PyHKLMUTE Ha [ip)XaBHUTE OpraHu BO NPeTX0f-
HaTa nocrarnka.

CynckaTa UcTpara e fien o NpeTxoAHaTa NoCTanka 1 Co Hea PaKoBOAM UCTPAXXHUOT
cyamja. Uctparata ce noseaysa Ha bapatbe Ha jaBHUOT 0OBUHUTEN MPOTHB ONpeaeneHo
JMLE Kora MOCTOM OCHOBAHO COMHEBakb€ [leKa CTOpUIIO KpuBMUHO feno. Kora noctoun
COMHeBatbe 3a CTOPHO KPUBMYHOTO AENI0 3@ KOe e NPOMnMLLIAHa Ka3Ha 3aTBop Hag 5
rofMHH, MOKPeHyBatbe Ha UCTparaTa e 3a40/MKUTeNHO. MCTpaxHHUOT cyauja ja 3a-
BpLUYBa MCTparaTa Kora Ke Hajfe fieka cocTojbata Ha paboTuTe Bo UCTparaTa e Jo-
BOJHO pasjacHeTa. o 3aBpluieHaTa UCTpara UCTPAXXHUOT CyAMja MM LOCTaByBa
CrMcUTe 40 jaBHUMOT 0OBUHUTEN, KOj € OMMKEH BO POK Of NETHAECET ieHa Aa CTaBu
npepsior Aa ce AOMONHM UCTparaTa UM fa noaurHe 06BUHUTENEH aKT UM fa fafe
M3jaBa AeKa Ce OTKaXKyBa Of] FOHEHETO.

2.2. OCHOBHM NPUYMHM 3a HaNyLTabe Ha CyAcKaTa UCTpara.

MpBO6UTHO 3aMucneHaTa Noaenba Ha NpeTXoAHaTa NocTanka Ha NPBUOT CTAAUYM
(NpeancTpaHa NocTarka) - Bo paLeTe Ha M3BpLUHATA BIACT, Ha Koja M bea foBepeHH
paboTuTe 3a OTKPMBaHLE M (haKatbe Ha CTOPUTENOT Ha KPUBUUHOTO 1€/10 M MPOHAOI atbe
u obesbenyBatbe [OKA3M, M Ha BTOPMOT CTaAMYM - BO paLieTe Ha CyAcKaTa B/lacT, BO
KOjLUTO Ce U3BeAyBaHM JOKa3M WTo 61 bune NpaBHO ynoTpebnmBum Ha CyLeHeTo, BO
npaKTHKaTa e npobueHa 1 cTaHa HenoTpebHa. Of egHa cTpaHa, NOAMUMCKUTE paboTu
33 OTKpMBakbe M 06e36eyBatbe J0KA3M Ce NPOAOIMKEHM BP3 LieNlaTa MPeTXoAHa MocTarka,
a 0f} Apyra CTpaHa, jaBHOTO 06BMHUTENCTBO CBOUTE PaboTH MM peayLmMpa Ha TEXHUUKa-
Ta y/nora Ha ,,oLieHyBay" Ha NOMMLMCKMTE Pe3yNTaTV M ' 3aN0CTaBu APYruTe, CYLUTUHCKM
paboTh Ha KPUBMUHOTO roHeke. [Mopaan Toa MoXe [ia ce KaXke AeKa NoCTOeuKMoT
CMCTEM Ha NpeTXojHaTa NocTanka Bo Koja cuTe CyHjeKTH Ha CIMUeH HauMH 1 U3Bp-
wyBaaT paboTuTe Ha UCTPaXYBaHETO U KPUBUUHOTO FOHEHE HE YCreBa jacHO U
M3PUYHO Aa MM OLAENM 33auUnTe Ha NONMLMjaTa, jaBHUTE 0OBUHUTENN U CyauUTE.

Pa3nukaTa Mery NpeAnCTpaXKHUTE AejCTBMja U UCTparuTe BO MOCTOjHUOT CUCTEM MMa
u3rybeHo Ha 3Hauetbe M ce MMa CBefieHO Ha 0bKyHa (hOPMANHOCT: CO MPeANCTPaXKHMUTE
fejcteuja 61 Tpebano fa ynpasysa ApxKaBHOTO 0OBUHUTENCTBO HO TOA He o NPaBy
TOa, TYKY v NpenyLiTa Ha noauumjaTa; uctparute bu Tpebano fa rv Bogu camo-
CTOjHO UCTPAXXHMOT CyAMja, HO TOj Ce OrpaHUUyBa Ha CMPOBEAYBake Ha Npeao3nTe
Ha jaBHOTO 0OBMHMTENCTBO, KOM MaK caMu Mo cebe HajuecTo caMo ro NMoBTOpyBaaT
OHa LWTO 06BMHMTENCTBOTO ro fobuno of nonuumjata. Co Toa NpakTMKaTa 3HauM-
TENHO ce oAfaneynna of HaMepaTa WTO UCTOPUCKM ja MMane eBPONCKUTE KOHTH-
HEeHTaIHX 3aKOHOJaBLM.
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Taka NoCTOEUKMOT MOJIeN CTaHa Ha HEKOj HAUMH OfIBMLIEH M HEEKOHOMMYEH: MPaBHO
peneBaHTHUTE (aKTU HajNPBUH v YTBPYBa NONMLMjaTa 3a NoTpebuTe Ha KPUBMY-
HOTO FOHEeHE, MOTOA UCTPAXHUOT CYAMja M Ha KpajoT pacnpaBHMOT cyf, Mako bu
6110 AOBONHO NPETXOAHATA MOCTaNKa Aa Ce HacoYM CaMo BP3 M3BECTyBakbaTa M
[OKa3uTe WTO ce NoTpebHHM 3a 04N1yKaTa 32 KPUBUUHOTO FOHEHE, Aa Ce 3aBPLUM CO
KOHTpO/a Ha 06BMHEHWETO, a AypM FNaBHaTa pacrpasa [la Ce opraHusnpa 1 cnpo-
Befle BO oyHKLMja Ha [IOHECYBatbe MEPUTOPHA MPECYa BO COMNAcHOCT CO HauenaTa
Ha HenocpefHOTO M KOHTPaAMKTOPHOTO M3BedyBatbe M OLIeHKa Ha aoKasuTe. [o-
paau Toa pedpopMaTa Ha KasHeHaTa NocTanka ru oTpan oB1e NPOTUBPEYHOCTH
CO OCMMCNEHO M MPELM3HO [oAeNyBatbe Ha jaCHU U 0fiBOEHM paboTh Ha nonu-
LMjaTa, jaBHOTO 0OBMHUTENCTBO M CYAOBUTE.

AKo NpeOMMHaHTHa Lie Ha UCTparaTa HaBUCTMHA e cobupatbe AoKa3sW 3apaau fo-
HecyBatbe Ha OAyKa fianu 06BUHWTENOT Ke NoAurake 06BUHEHME, TOrall He € N1o-
TMYHO [LOKA3WTe 3@ 0Ba Ha jaBHUOT 0OBUHUTEN A My T COBMPA UCTPAXKHUOT Cyauja.
YwTe nodygHo u3rnefa Toa WTO UCTPAXHUOT Cyamnja paboTh Ha pacumcTyBatbe Ha
C/Iy4ajoT, @ Ha KpajoT He AaBa HU MUC/EHE 33 TOa Janu Ce NOTBPAYBaaT COMHe-
HWjaTa 0 MOYETOKOT Ha UCTparaTa, TyKy CaMo My I'M BpaKa CrMCHTe Kako Kyn Ma-
Tepujanu Koj 0Boj [ONPBa Ke v NpoyyyBa 3a Aa AoHece concTBeHa ogyka. Co
BaKBOTO KOMM/NMKYBakbe MCTparaTa HenoTpebHo ce 0fL0/KYBa, a CO MHBOJIBUPaHE
Ha MCTPAXXHMOT CyAMja KaKO aKTMBEH MCTPaXKyBau HEPETKO ro NpaBu NpUCTpaceH
M O Toa HemofobeH Kako rapaHT 3a NpasaTa M cnoboauTe Ha rparaHuTe.

EnHa opg rnaBHuTe MPUYNHU 3a HaNyLWTakbe Ha UCTPAXKHUOT cy,u,Mja €TOa WTo TOj ce
NMOKaXXa KakKo Hee(bI/IKaCEH M BO ABeTeE yNorn: BO CylTUHa He co614pau1e MHOT'Y HOBU
[OKa3n, pas3niniHn1 o4 OHMe LITO NPETXoaHO BEKe ' co6pane OpraHuiTe Ha OTKpHUBaHe
N TOHEHE, HUTY MakK erMKaCHO M WwiTuTELle npaBata U CJ1060,EI,I/1TE Ha noeguHeLOT.

Op 0BMe NPUUMHM, UCTPaXKHATa NMOCTanKa cera OUTHO ce gehopmanusupa - AOKasuTe
He Ce M3BeAyBaaT, TyKy caMo ce cobupaall, a 3a NPB NaT ce U3BefyBaaT Ha rNaBHaTa
pacnpasa, 0CBeH Bo NocebHO OnpeeneHu Clyyam Kaae LWTO MOXKeE Aa Ce OpraHu3mMpa
nocebHo gokasHo pounwite. Co Toa NPeTXOAHATA NOCTamnka 3HaYMTenHo ce 3abp-
3yBa, a Ce HarnacyBa 1 3HauYeHETO Ha rNaBHaTa PacnpaBa KaKo LeHTpasneH aen Ha
KpMBMYHATa MOCTANKa Kaje LTO [J0Ka3uTe Ce TeCTUPAAT BO jaBHA U KOHTPAAUKTOP-
Ha PacnpaBa, WTO e eCEeHLMjaHO 3a eAHO MPABUYHO CYAEHE.

Bo cMucna Ha oBa, npaBunaTa 3a AOKaXyBakbe He Ce UCLIPTHO PerynmnpaHm Bo UCTpa-
raTa, a JOKa3HWUTe CpeaiCTBa Ce U3BNeKyBaaT M ce 0bpaboTysaaT Bo nocebHa nasa of
3KI1. 3akoHOT MMa 1 NOMHAKOB KOHLLENT Ha UcilipaxHulie gejcilisuja of nocTojHMoT 3K,
Ouaejku focnefHO MMNIEMEHTMPaHE Ha HOBMOT KOHLIENT He nofpa3bupa cocnyLuysa-
Hb€ Ha CBEOLMTE 1 BELUTaLMTE BO CMUCTA Ha M3BEYBatbe Ha [IOKA3NTE YLLUTe BO UCTparaTa.
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3. HOBM OIHOCH NOMEI'Y OBBUHUTENICTBOTO U MOJIMLIUIATA

[leHec noBeKeTO COBpEeMEHM APXKaBM BOLEHETO Ha LienaTa NPeTXo4Ha nocTanka My
ro A0BEPYBaaT Ha jaBHOTO 0OBMHUTENCTBO, BO TECHa COpaboTKa Co nonuumjaTa u cé
rnoroneM1oT bpoj crneuujanusmpaHu opraHu Kou paboTaT Ha ciefierbe, aHanm3a 1 oT-
KpMBake Ha pa3nnuHu hopM1 Ha KpUMUHANOT M KopynumjaTa. Co Lien caMoTo Aa CTaHe
pecnekTMbMIHA MHCTUTYLM]a Koja Ke rapaHT1pa BllafieeteTo Ha NpaBoTo BO COBpeMe-
HWTe [IEMOKPATMH, jaBHOTO 0OBUHUTENCTBO CEé NoBeKe ce Npochunmpa Kako nocedeH
M CAMOCTOEH OpraH Ha NPaBOCYACTBOTO, AUCTAHLMPAjKM Ce 0 M3BpLUHATA BMIaCT.

MonuuujaTa M Apyrute opraHu co nocebHu1 0BNaCcTyBakba BO Haueno paboTat nog pa-
KOBOACTBO Ha jaBHOTO 0OBMHUTENCTBO, HO M HAaTaMy Y)XXMBAAT ornpeeneHa aBTOHOMM]a
W TV BOLAT MOMMUMCKUTE YBUAM CAMOCTO)HO M MO COMCTBEHA MHULMjaTHBA. Toa He
3HauM [leKa MoMLMjaTa Co M3BECTYBAHETO UM NPEeABakETO Ha NpWjaBaTa Ha jaBHUOT
0bBMHUTEN Taa coceMa Ke ce NoBneye of cydajoT.’ Hanpotus, HUTY efHa ofpenba on
HOBMOT 3aKOH He Tpeba ia Ce TONKyBa KaKo HEKAKBO Pa3BNacTyBakbe UM MaCUBU3UPakbE
Ha MoNMLMjaTa BO HEj3UHUTE KPUMUHANMCTMUKM UcTpary. HanpoTus, HU3 nobnunckaTa
copaboTka co 06BMHUTENCTBOTO THe Ke JobujaT Ha KBANIMTET, MOBeKe Ke ycrepaaT Ha
CyA, a Ke CTeKHAT 1 noronemMa fosepba kaj rparaHute. MonuupjaTta HaBUCTMHA NOYECTO
1 MOPaHO OTKOMKY Jocera Ke ro MHOpMMpa jaBHUOT 0BBUHUTEN, HO M HaTaMy Ke 3a-
APXM 3HauajHa aBTOHOMM]a Kaj MONeCHUTE KPUBIUYHM AeNa, a BO copaboTka CO jaBHUOT
06BUHUTEN U MO HEroBM HapeA6M M YNaTCTBa aKTUBHO Ke My MOMara BO PacuUMTYBaeTo
Ha noTeLkuTe KpuBuYHM Aena.” Co apyru 360poBH, Kora jaBHOTO 06BUHUTENCTBO Ke
Aafe onpeneneHn Hapeabu Unu HacokK, MonMuMjaTa Mopa Aa 1 NoYMTYBa, HO aKo BO
KOHKpETEH C/yuaj Mo MHOPMMPAHETO Ha 0OBUHUTENOT He LobMe HUKAKBU HAMATCTBK;a,
Taa Ke NPOLOMKM CO CTaHAAPAHMTE NpoLeaypu Ha NpoHaoratbe 1 0be3beayBatbe
Ha JOKa3uTe 1 3a Toa Ke ro MHGOpMMpa jaBHMOT 0OBMHMTEN, a Torall Kora Ke cMeTa
ieKa C/y4ajoT e paCuUMCTeH 0 CTEMEH Ha OCHOBAHO COMHEHME NPOTUB OMpefeneHo
nvue, o 06BUHUTENOT Ke MOAHece KpUBUYHA NpUjaBa.

3.1. KoHctutynpame Ha lpaBocygHa nonuumja.

Hoswuot 3K BoBeayga T.H. ,,dpasocygHa donuyuja‘“.> Ce paboTu BCyLWHOCT 3@ Kpu-
MMHANMCTMUKA MONMLIMja KOja TeCHO copaboTyBa CO jaBHOTO 0OBUHMTENCTBO, a eleH
Hej3uH Man fen ke 6uae HenocpefHO BO TMMOT Ha jaBHOTO OOBUHUTENCTBO BO
MCTPaXKHWUTE LieHTPM Ha jaBHOTO 06BMHMTENCTBO.®

3 Bupete I'. KATIAJUMEB/ 1. UMUK, DopmMmpatse, opranusalinja 1 thyHKLMOHMPatbe Ha MPaBoCY -
HaTa MoNMLMja M UCTPAXKHWUTE LieHTPM Ha jaBHoTo 06BMHMTeNcTBO, MPKIK, 6p. 2, 2009, cTp. 121-154.
4 Bupete I'. KANTAJLIMEB, PedopmMa Ha ucTtparata Bo Penybnuka MakegoHuja, Bo: lustitia, bp. 2,
2010, cTp. 12.

5-Bupete I'. KANAJLIMEB v ap., HoBuTe ogHocK Mery nonuumjaTa, jaBHOTO 06BMHUTENCTBO M CyA0T
BO NpeTxoaHata noctanka, MPKIIK, 6p. 1, 2008 u . KANTAJLIMEB u ap., MpeypeayBatbe Ha npeTxon-
HaTa nocTanka Bo Peny6bnuka MakegoHuja, MPKIK,Bp. 2/3, 2008, ctp. 79-120.

@
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KpuMWHanMcTUUKaTa nonuumja, cera Kako NpaBoCyAHa NonuLUMja, CTaHyBa rMaBeH
copaboTHMK Ha jaBHOTO 06BUHMTENCTBO. MocebHO e 3HauajHO TWe Aa copaboTyBaat
ylTe oA HajpaHa (ba3a Ha NocTankaTa, 3a MoAOLHa [a He [10jAaT BO HEKAKOB KOH-
(h/IMKT, aKO Ha Kpaj Ha UCTparaTa jaBHAOT 06BUHMTEN OLieHM [leKa MOXebu oKasuTe
He Ce [LOBOJIHW UM He Ce 3aKOHWUTO M3BeAEeHM, Na Aia Mopa Aa ro oTchp/u CyyajoT,
buaejku 1 caMmMoT HeMa ia MOXe UCTUOT Aa ro fobue Ha cya. OBa cera cTaHyBa
MHOTY MOPeasIHO 3aLUTO CO HaMyLUTakbe Ha aKTMBHATA Y/lora Ha CyAoT BO PacyMCTy-
Batbe Ha CNy4YajoT TOBAPOT Ha AOKAaXYBatbe BO LIeNOCT MPEMUHYBA Ha 0OBUHUTEN-
CTBOTO. 3aT0a, cCopaboTKaTa Ha jaBHUOT 0OBUHWTEN M NOAMLMjaTa € BO COCEMA HOBA
CBET/IMHA BO e[leH CMCTEM KOj Cera e CTPaHeuKu1 No Npupogaa.

3.2. UcTpaKHK LLeHTpU Ha jaBHOTO 06BMHUTENCTBO.

3apaayM ocTBapyBake Ha (hyHKLMjaTa Ha OTKPMBAtbE M FOHEHE BO HOBUTE YC/IOBMH,
HOBMOT MaKeJOHCKM KOHLLeNnT NpeABMayBa 3a NoLpayjeTo Ha efHO MM noseke
jaBHM 06BMHWTENCTBA fia ce POPMUPAAT T.H. UCUPAKHU YeHIPU Ha jagHoio 0beu-
Hutlienciueo.

PaboTuTe BO UCTPAXKHMOT LLEHTAP M BPLIAT MHCMEKTOPU MPUNAAHMLM Ha NpaBo-
CyAHaTa nonmuumja, Kou ce usbupaaili 3a BpLuehe paboTu Ha odipegesieHo 8peme, Mo NaT
Ha objaBeH sHallipeweH oznac. Oa Tpeba Aa rapaHTUpa onpeaeneHa CTabunHoCT u
cneuymjanmsaLyja Ha NpUNagHULMTE Ha NPaBOCYAHATA MOMMLMja KOM CO TOa CTaHyBaaT
A€ 0, TUMOT Ha jaBHOTO 06BMHMTENCTBO. Taa CTabMAHOCT 3a€LHO CO HEMOXXHOCTA
MpUNagHULMTE Ha NPaBOCYAHATa MOMMLMja BO UCTPAXKHUTE LIEHTPU Aia ce npepacnpe-
AenyBaaT Ha Apyrv 3agauv Bo MBP 1 Apyru MHCTpYMeHTH (BNMjaHMe Bp3 KapuepaTa
M OWUCLMNIMHCKATa 0ArOBOPHOCT Ha MHCMEKTOPUTE Ha NpaBOCyAHATa MoMuMja U
Ap.) Tpeba aa obesbeam onpefeneH cTeneH Ha CaMOCTOJHOCT BO OHOC Ha NPETMNo-
ctaBeHuTe Bo MBP 1 HekakBa noroneMa nojanHoCT KOH 06BMHUTENCTBOTO.

MHcnekTopuTe Ha KpMM-NonMLMjaTa KOM MPEMUHaNe BO UCTPAXHMOT LieHTap ce Ha
pacrionarate Ha HaaNeXHUOT jaBeH 06BUHUTEN, pabolliaill (i0g Hezoea KOHIWPONa u
Hag30p, M U3BPLIYBAAT HapeAOMTE Ha jaBHUOT 06BUHMTEN, paboTaT COrNacHo Hero-
BMTE HaCOKM M YNaTCTBa M 3a cBojaTa paboTa My ogeosapaaiti Hemy (un. 51 H3KIM).
3a BOMja Ha BUCTMHATA, BaKBUTE OJHOCH Ha PaCMONOXIMBOCT U C/1. HA NPaBOCYf-
HaTa Nno/uLMja BO OAHOC Ha jaBHOTO 0OBMHMTENCTBO BaXaT 3a LiesiaTa NpaBoCyAHa
nonuuuja. Cenak, foAeKa pakOBOLEHETO Ha 0OBUHUTENCTBOTO CO MOMLMjaTa €
TELKO 0CTBAP/IMBO MO OJHOC Ha MONMLMCKUTE CNy)XOEHWLM Kou ocTaHyBaaT Bo MBP

8- HajronemMuoT fen Ha npaBocyHa nonuumja Ke 6ue counHer of uHcrnekTopute Ha MBP, O u LY
KOM 1 HaTaMy Ke ocTaHaT BO CBOMTE MMHMCTEPCTBA M Ke paboTaT CKOpO MCTO KaKo M focera, cera
CaMO CO MojaceH JIMHK M MOCUIHA BPCKa CO HaANEXHMOT 00BMHMTEN. [Ipyr1oT Aen Ha npaBocyaHa
MoNMLMja Nak Ke ce COCTOM Off MHCMEKTOPM KoM Ke MpeMUHAT BO TUMOT Ha jaBHOTO 06BMHUTENCTBO.

@
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1 MO® 1 Ko Bo paHaTa hasa Ha OTKpMBatbe MMaAT MorosieMa MHULMjaTUBa M OpU-
TMHEPHM HA[IEXHOCTH ONpeaeneHn U Co APYrM 3aKOHM,” cera CTaHyBa MHOTY Mo-
peanHa 3a MHCMEKTOpUTe KOM Ke CTaHaT COCTaBeH Aen Ha TMMOT Ha jaBHOTO
o6suHuTenctso. 3KIM obesbenysa aeka aofeka paboTaT BO UCTPAXXHUOT LieHTap TMe
He MoXe ga bugall pacliopegeHu Ha gpyzo pabolliHo Mecilio BO APXKABHUTE OpPraHu
Of, Kafie WTo JoaraaT unu Aa bupgat oTcTpaHeTv Aa paboTaT of NpeaMEeTHUOT ClyYaj,
6e3 u3peyHo ofobpeHHe Ha jaBHUOT 0OBUHUTEN.

[enort Ha lNpaBocyaHaTa NonMuuja BO UCTPAXKHUTE LIEHTPM NPBEHCTBEHO Ke AeNyBa
BO 0BGBMHUTENCKMOT fieN, 0AHOCHO (ha3aTa Ha NPeTX0AHO NpUbMpatbe M3BECTYBatba,
noBeKke OTKOJIKY BO MCTPaXKHaTa NocTanka, Kage AejcTBujaTa ' npeseMa Hemno-
CpeAHo 06BUHUTENCTBOTO, MAKO NPABOCYAHATA MOMMLMja MOXe Aa My noMara. OBa
He 3HauM [ieKa NPaBOCYAHATA NOMMLMjA BO UCTPAXKHMUTE LEHTPU He MOXe Aa paboTu
¥ BO (ha3aTa Ha OTKpMBakE M NMpujaByBatbe BO MPeAMCTPaXKHaTa NocTanka Bo CNy-
yau Kora 06BMHUTENCTBOTO CaMOTO Ke [103Hae 3a COMHEBatba AeKa € CTOPEHO Kpu-
BMUYHO Aeno (HenocpefHo 3abenexyBatbe, rac, HOTOPHOCT U C1.).

4. TEKHANPETXOAHATA NMOCTAMKA

LlenTa Ha npeTxofHaTa nocTarnka e fia ce cobepat 4oKa3u 3a BepojaTHOCTa Ha Kas-
HEHOTO AeN0 M Ha HErOBMOT CTOPUTEN 3a [1a MOXe Aa Ce OAMYYM Aanu Ke My Ce cyau
MNW NocTankaTa NPoTMB Hero ke Buae 3anpeHa. [1o TakBa OANYKa TeaTa Ha KasHe-
HOTO rOHeHe A0araaT NoCcTeneHo CNPoBeyBajku NPETX0AHa NOCTankKa npeKy HeKONKy
etanu. [pBaTa etana ja npeTcTaByBaaT MOMMLMCKUTE YBUAM, KOU M MOKPEHYBaaT
MONMLMCKITE BNIACTMU Ha COMNCTBEHA MHMLMjATMBA ([OKONKY NOCTOM OCHOBAHO COM-
HeBatbe [1eKa € U3BPLUIEHO Ka3HEHO [1e10 3a Koe Ce FoHM no ciy)6eHa AoMKHOCT)
unu Ha bapatbe Ha jaBHUOT 06BUHUTEN.

MpeTxoAHaTa nocTanka hopManHoO M HaTaMy e MoJeneHa Ha ABe (a3n-asa Ha
OTKpMBatbe U NpujaByBatbe (MPeAnCTpaXKHa) U MCTPaXKHA NOCTarKa, YMj MOYETOK ro
03HauyBa [JOHeCyBareTO Ha Hapenba 3a CNpoBe/lyBatbe Ha UCTpara, of] CTpaHa Ha
jaBHMOT 06BMHMTEN.E U NOKpaj BakBaTa hopMaHa NoAeNeHOCT Ha NPEeTXoAHaTa
nocTanka, co oapenduTe Kou ce 04HeCYBaaT Ha KOHKPETHUTE 3aKOHCKM 06BPCKM 1
OB/NACTyBatba Ha Hej3uHKTE CybjeKkTH, (DaKTUUKM e AaeHa 3aKOHCKA MOXXHOCT npe-
TXOfIHaTa MOCTarkKa [la ce 0[jB1Ba KOHTMHYMPaHO, KaKo eiHa, HenofeneHa dasa of,
KpuBMYHaTa nocTanka. OBa npep cé Npousnerysa of Toa LUTO Ha jaBHMOT 0OBUHMTEN,

- Bupete I'. KANIAJLIMEB v T. CTOJAHOBCKW, Kputnukm ocBpT KOH 3aKOHOT 3a nonuumja, buntex
6p. 1, ®UOOM, Ckonje, 2006, ctp. 13-28; I'. KATAJLIMEB, Kaksu nonmumckn oBnacTyBata 3a Lla-
puHckaTa ynpasa, MPKIIK, Bp.1, 2006, ctp. 51-84.

8 ApryMeHT 3a BaKBaTa 3aKOHCKa perynaTvBa e notpebaTta o onpeaenyBake Ha KOHKPETHO Mpo-
LLeCHO [1ejCTBME KOe Ke ro 03HauyBa NMoYeToOKOT Ha KPMBMYHATA MOCTAnKa, a Co Toa Ke NpeTcTaByBa
1 Npe3eMeHo NPOLLeCHO [1ejCTBUE CO KOoe Ce NPeKMHYBa 3acTapyBatbeTo Ha KPUBUUHOTO FOHEHE, 3a
KPMBMYHOTO ieN10 3a KOe Ce CNpoBefyBa KpuBMYHaTa nocTanka. Bugete M. TPOMBEBA, MNpetxoa-
HaTa nocTanka criopeg HoBuHKTe Bo HaupT TekcToT Ha 3KI Ha PM, Bo: lustitia, Bp. 2, 2010, ctp. 20.

@
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KaKo HocuTen Ha NpeTxofHaTa MocTanka, My e AafeHa MOXHOCT Aa r'M npeseMa
CMTe AOKa3HM CPeACTBa M MepKM 3a NPoHaoratbe 1 0be3befyBatbe Ha MLA W Nped-
METH, BO TEKOT Ha LieflaTa NPeTX0AHa NocTarnka, WTo 3HauM Kako Bo dha3aTa Ha oT-
KpuBatbe W NpujaByBakbe, Taka M BO TEKOT HA MCTpaXHaTa nocranka.’

3aKOHCKM rnefiaHo, KOOPAMHATOP HA aKTMBHOCTA Ha NoMLMjaTa M APYruTe ApXKaBHMU
OpraHu e jaBHMOT 0OBMHUTEN, MOPAAM LITO OBME OpraHu Tpeba Aa NocTanysaat no
HeroBuTe HapeAdM MM NPeAN03M 1 1a My NOAHECYBAAT M3BELUTAM 33 MPe3eMeHuTe
[1ejCTBMja, MaKO BO NMpaKT1KaTa, BOObMUYAEHO, MO caMaTa NPMPO/a Ha HeluTaTa, no-
BEKeTO f1ejCTBMja M Mpe3eMaaT opraHuTe CO NoSMLMCKM OBIACTYBatba, 3aT0A LTO THe
Ce onepaTMBHM OpraHu M MPBYM AoaraaT 40 CO3HAHM]a 3a U3BPLUEHOTO KPUBMYHO AeNo.

4.1. MpepucrtpaxHa nocTanka

MpeamcTpaxkHaTa NocTanka Bo Npakca HajuecTo 3anoyHyBa CO MOMMUMCKM YBUAM,
KOM NnonuumjaTa rv 3anoyHysa noj ofpeneHu 3aKoHCKM YCIIoBM MM No ciyxbeHa
AOMKHOCT Unu Ha bapatbe Ha jaBHMOT 0OBMHUTEN, NMPU LITO Ce NPONMLLYBa 06BPCKa
Ha NOMMUMCKMUTE BNACTM BEAHALI Ad O M3BECTAT jaBHUOT 0OBMHMTEN 38 MepKUTE
KOM v npe3emMarne.

MpeomcTpaxkHaTa nocTanka ja ondaka fiejHoCTa Ha TeflaTa Ha Ka3HEeHO roHee —
jaBHO 06BMHUTENCTBO, NONMLM]a, @ BO C/lyyaun NpefBMAEHU CO 3aKOHM M LLapuHaTa,
(hMHaHCUCKa NONMLMja, @ 3a ONpefieNeHn KPpUBUYHM fieNa MPOTUB ApXKaBaTa U rno-
TeWwKu 067MUM Ha opraHM3MpaH KpuMUHan v YnpasaTa 3a 6e3befHOCT M KoHTpa-
pa3sy3HaBate (YBK), Bo 0TKpuBatbe Ha Ka3HEeHM [ieNla U Ha CTOPUTENIM KaKo U BO
cobupatbe Ha AOKa3M 3a MOKPEHYBatbe Ha KasHeHa nocTarnka 1 cobupatbe u 0bes-
befyBare Ha [I0Ka3M 3a Hej3uHO cnpoBeflyBatbe. [IOKOMKY pesynTaTuTe og npeau-
CTpaXKHaTa MOCTamnKa MOKaXaT [eKa MOKPEeHyBakeTo Ha Ka3HeHaTa nocTarnka e
OCHOBaHO, 06BUHUTENCTBOTO MOXKE [a 3aMOYHE CO HELITO MOCUTHO MPaBHO HOPMM-
paHa ucTpaxHa nocTanka.*’

% MpuToa, LoKa3uTe Kou ce npubaBeHu Bo hazaTa Ha OTKPUBAE U NPHjaByBatbe MMaaT UAEHTUYHA
[JOKa3Ha BPeAHOCT KaKo M [JOKa3uTe Kou ce NpubaBeHu BO TEKOT Ha MCTpaXKHaTa mocTanka. Taka,
MUCMeHUTE U OCTaHATUTe MaTepHjasHM1 [OKa3W, LLOKOJKY ce MpMOaBEHM Ha 3aKOHUT HauMH, Ce KopK-
CTaT KaKo J0Ka3 BO MOHATaMOLLHMOT TeK Ha MocTarkaTa - BO TeKOT Ha rMiaBHaTa pacnpasa, A04eKa
MaKMCKa3oT Ha 0OBMHETHOT U MCKa3UTe Ha CBeOLMTE BO TEKOT Ha rMlaBHATa pacrnpasa MoXaT Aa ce
ynoTpebat caMo 3a NpefouyBatbe, 3apafy NPOBEPKa Ha BEPOJOCTOJHOCTA Ha HUBHUTE UCKa3M, KOM
TV flane BO TEKOT Ha rMaBHaTa pacnpasa. Ucro, ctp. 20.

10 HogaTa MUCTpaHa MocTarka e cenak MHOTY MoMasiky HopMupaHa of nopaHo. [py nogroTeysare
Ha 3aKOHOT MOCTOeja ONpefeneHu AUIeMuI 3a Toa fLanu UCTPaXKHUTE [ejCTBa UCLPMHO Aa Ce HOPMM-
paaT, a ocobeHo Toa janu UCMIUTYBateTo Ha CBELOLM BO MCTparaTa BoonwwTo Tpeba fa buge Hop-
MWUPaHO CO Orfled Ha Toa [eKa HMBHUTe MCKa3u MoBeKe He ce M3BedyBaaT ywWwTe BO MCTparaTta.
Onpepenexn ofpendu 3a HAUMHOT Ha MCMPaLLYBAETO CeMaK OCTaHaa NoBeKe Of 3alTUTHA Npu-
pona. BakeaTa onuuja Moxe Aa foBefe [0 HeKou 3abyHM 3apafu Jonrata NpakT1Ka Ha cocayLuy-
Batbe CBEOLM BO UCTparaTa.

@
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Monnuucku ysugu

MonuuuckuTe yBUAM Ce 1ejCTBMja M MEPKM 33 OTKpUBAtbe M COBMpatbe Ha MoaToLu
33 KPMBMYHOTO [1eN10 KOe Ce FOHM Mo ciy)beHa JOMKHOCT, HEroBUOT CTOpUTEN,
KaKo 1 3a ApYr1 OKOJIHOCTU 03 KOPUCT 3a YCMELIHO BofeHe Ha Ka3HeHaTa nocTarka.
[lejcTBuja Ha yBUAM Ce M MEPKUTE OAPeAeHM CO MpaBuM/aTa Ha KPMMUHANUCTHKATA,
M3pa3eHu BO MONMMULMCKOTO MPaBO M NMocebHUTE OBNACTyBaka Ha ApYrv ApPXKaBHM
opraHu kako ®uHaHcKckaTa nonuumja 1 LlapuHckaTa ynpasa.

MoBenyBatbe nonmumckute yBuau. MNpeauctpaxkHaTta nocTanka 0AHOCHO YBUANTE
ce BOZAT CO LieN Ha jaBHUOT 06BMHUTEN fla My Ce obe3ben MaTepujan 3a Aa OLeHH
[an1 OCHOBWTE Ha COMHEHME KaKO NPBUYHM CO3HAHM]a, MPEeMMHYBaAaT BO OCHOBAHO
COMHeHMe KaKo MOBMCOK CTeMeH Ha COMHeBatbe 3aCHOBaH BP3 NpMbaBeHUTe [10Ka3u
KO ynaTyBaaT Ha 3aKNy4oKOT [leKa onpeeNeHo NLLe CTOPUNO KPUBMYHO [0, 3a
[1a MOXe Toj Aa noaHece bapatbe 40 CYLOT 3a CNPOBeAyBatbe UCTPara.

JaBHMOT 06BMHUTEN M NPABOCYAHATA NONULMjA 38 CTOPEHO KPUBMYHO AEN0 A03Ha-
BaaT CO HemocpeaHo 3abenexyBatbe, Mo JOMPEH Fac UK Mo NPUMEHa KPUBMYHA
npujasa. Kako 1 Bo BaxkeuknoT 3KI1, co HomoT 3KIT 1 noHaTaMy ce NpeasMayBa 3a
CUTe [ip)XaBHM OpraHM, jaBHM MPETNPHjaTHja U YCTaHOBM, 0OBPCKA 3a NpujaByBatbe
Ha KPMBMYHM f1eNa 33 KoM Ce FOHM Mo cy)xbeHa AOMKHOCT, 3a Kou Bune u3BecTeHu
WM 3a HKMB fo3Hane Ha apyr HaumH. HouoT 3KIT faBa MOXHOCT 33 MOAHeCyBatbe
Ha KpMBMYHATa NpKjaBa Ha Hajpa3HOBUAHM HAUYMHM, OLHOCHO CO MPUMEHA Ha CEeKaKBM
CpeACTBa — KAaKo MO MUCMEH MaT, Taka M YCHO, TeNechOHCKM M MO eNeKTPOHCKM Mar.

Bo TekoT Ha mpencTpaxxHaTa NOCTanka, a 3apajM 0CTBapyBakbe Ha Hej3uHaTa Len
Ha[NeXHWUTe OpraHu npeseMaaTt HM3a AejcTBuja. Mo NpUEMOT Ha KpMBMYHATA
npujasa UM fobueHoTo Co3HaHMeE 3a CTOPEHO KPMBMUHO N0 3a KOe Ce FoHM Mo
cnyx6eHa LOMKHOCT, NONMLMjaTa e LOMKHA A M npe3eMe NoTpebHUTe MepkH 3a
MpOHaorawe Ha CTOPUTENOT Ha KPUBMUHOTO [0, CTOPUTENOT MU COYYECHUKOT
[ia He ce CKpue unm He noberHe, aa ce oTkpujaT 1 obesbefaT Tparute Ha KpUBUY-
HOTO [1eN10 U MPeAMeTUTE LITO MOXAT [ja MOC/YXKaT KakKo [j0Ka3, Kako 1 aa v cobe-
paT CMUTe M3BECTyBatba WTO 61 MoXene Aa 61MAaT 04 KOPUCT 3@ YCNEWHOTO BOAEHE
Ha KpMBMYHATa NocTanka.

3a Taa uen nonuuujaTa BO TEKOT Ha NpeamUCTpaXKHaTa NoCTanka MoXe:

* na bapa noTpebHu U3BeCTyBakba Of rparaHu;

* [ conpe, Aa NerMTMMUPA 1 ia U3BPLUIM NoTpebeH Npernes UM NPeTpec Ha Nnua,
NPeBO3HM CPeACTBa M baraXxx ako NOCTojaT OCHOBM HA COMHEBAtbE [1eKa Kaj HUB Ke
Ce NPOHajAaT Tpark Ha KPUBMYHOTO AENO MM MPEAMETH LUTO MOXAT Aa MOC/yXaT
KaKo foKas3;
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* [1a NPeHACOYM, HACOUM UK OrPaHUUM [BMKEHE Ha NULIA M MPEBO3HM CPeACTBa
Ha onpe/eneH NPocTop 3a HYXHO NoTpebHo BpeMe (10 6 yaca);

* [anpe3eMe NoTpebHM MepKu BO 3apaay YTBPAYBaHETO Ha MAEHTUTET Ha MLLaTa
W Ha NpeAMeTuTE;

* [a 3eMa oTneyaTtouu, npuMepok 3a [JHK aHanusa v fa hotorpadmpa (uneH 277);

* [a cnpoBefe noTpara, pacnuile NoTepHULA Mo NuLeTo 1 objaBa No UMOTOT U
MMOTHaTa KOPUCT MK MO NpeMeTUTE Mo KoM Ce Tpara;

* [la U3BPLUM NPerfef Ha onpeaeneHu objekTv u NPOCTOPMUM Ha [PXKABHM OpraHHy,
MHCTUTYLMM LUTO BPLUAT jaBHM OBNACTYBatba M APYrM NPABHM MWL M 1a OCTBAPY
YBWA BO OMNpeAeneHa HUBHA AOKyMeHTaLMja;

* [1a M3BpLUM Nperno3HaBatbe (uneH 278);

* [a npeseme Apyru notTpebHU MepKu 1 AejcTBMja NPeABMAEHM CO 3aKOH.

3a 3ano4yHyBame Ha npeancTtpaXxHata NocCTtanka He ce AOHeCyBa HMKAKBO CI'.)Op-
MaJlHO pelleHue.

JaBHWOT 06BMHMUTEN MMa MPABO M JOMKHOCT Ha NMOCTOjaHa KOHPONA BP3 NOU-
LMjaTa NP1 CNpoBeayBatbe Ha OBME AejCTBMja. JABHMOT 0OBMHUTEN MOXKE M CaM [ia
M CNpoBeayBa OBMe Mepku (uneH 276).

[MpeiiosHasarve. HosuoT 3KI 33 npenar ja ypenyBa nocTankaTa Ha Npeno3HaBakbe
BO MOSIMLIMjA KOja LWTO JoCeraliHaTa NpaKTMKa ja nojseayBalle nog ,yTBpAyBabe
Ha MOEHTUTETOT" Ha NULLe, WTO ce pa3bupa e coceMa HealekBaTHO. MMeHo, efHa
paboTa e yTBpAyBatbe Ha MAEHTUTET Ha KOHKPETHO /IKLLE, @ COCEM [IpYro [anu CBe-
AOLMTE UM XKPTBATA Ke ro Npeno3HaaT 0COMHUYEHMOT KaKO CTOPUTEN Ha AenoTo.
Taka, JoKONKyY ce paboTH 38 0COMHMYEH UMj MAEHTUTET M e NO3HaT Ha NpaBocyaHaTa
nonuuuja 1 Koj U e focTaneH, Ke MoXe f1a ce NPMMeHaT cliefiH1Te MeToaM Ha npe-
no3HaBatbe 0 CTPaHa Ha XXpPTBaTa UM ApYru CBeAoLM: a) CMOTPA; 6) rpynHa uaeH-
THdMKaLmja; B) BUAEOGUNM, U T) coouyBatbe. CnpoBeayBatbeTo Ha OBUE BULOBM HA
npeno3HaBatbe Ce BPLIM BO NPUCYCTBO Ha jaBHMOT 0OBMHUTEN M Ha BpaHUTENoT
(unen 278).

UHpopmaitiueHu paszoeopu. MpaBocyaHaTa NOAMLMja MOXKeE [1a NOBMKYBA rparaHu
3apaau cobupatbe Ha U3BECTyBatba 33 KPUBUUHOTO €10 M CTOPUTENOT UMK 33 ipYr
BaXKHM OKOMHOCTM LUTO CE OHECYBAAT Ha KPUBMUYHOTO feno. MoBUKyBateTO Ce BpLUM
CO MMCMeHa MoKaHa, BO Koja MOpa Aa Ce HaBefaT NMPUUMHUTE 33 MOBMKYBAHETO U
rnoyka 3a npasata. Co or/ie Ha Toa WTO rpafaHUTe HeMaaT NpaBHa 06BpCKa 3a copa-
6oTka co nonuumjaTa, TME MOXe ia MOMaraaT BO MCTparuTe o laBakbe MHGOopMaLmu
caMo Ha pobposonHa 6asa. Monuuujata HeMa fa MoXe NoBeKe MPUCHIHO fa NpU-
BeAyBa LA Ha MHOPMATHUBHM PA3roBOPM BO MOMMLMCKA CTaHMLA. AKO NaK IULLETO
LUTO Ke Ce jaBM Ha NMoKaHaTa oAbue fa fafie U3BECTYBatbE, TOA NMOBTOPHO HE MOXE fia
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ce MOBMKYBa 3a UCTaTa NpuumHa. ,CobupareTo Ha M3BeCTyBatbaTa" o] UCTO NuLe
MOXe [1a Tpae OHOJIKY BpeMe KOJIKY LUTO e HeONXo/HO fa Ce Aobue NoTpebHOTO U3-
BECTYBak€, HO He NofoNro 4 vaca.

W3BecTyBaraTa 0 rparaHu He cMeaT Aa ce cobupaaT NPUCMIHO HUTH CO M3MaMa
UK ManTPEeTHpatE, @ NONMUMjaTa e AOMKHA Aa ja MOUYMTYBA IMUHOCTA U AOCTOMH-
CTBOTO Ha rparaHWHOT. [paraHMHOT MO)Xe MOBTOPHO Aa Ce NMOBMKYBA 3apaau cobupatbe
Ha M3BECTYBatba 3a LPYro KPMBUYHO LLeN0 UM CTOPUTEN, a 33 cobupatbe U3BeCTy-
Batba 33 UCTOTO KPUBUYHO [1€N10 MOXKE Of} BAXXHM NPUUMHM Aa OMfe NOBMKAH CaMo
ylTe egHaLl.

MpaBocygHaTa MOAMUMja MOBUKAHMOT FparaHMH He MOXe f[a ro MCMUTYyBa BO
CBOjCTBO Ha 0OBMHET, CBEOK MM BelTaK. Bo ciyyaj kora npaBocyaHaTa nonmuuja
Ke OLleHM ieKa MOBMKAHMOT rparaHuH MOXe Aa Ce jaBW BO CBOjCTBO HAa OCOMHUYEH
BE/IHaLl ro U3BECTYBA jaBHUOT 0OBUHMTEN.

MogHecyeate KpueuyHa dpujaea o donuyucKuitie yeugu (4neH 280). Bp3 ocHosa
Ha cobpaHuTe CO3HaHWja MPaBOCYAHaTa NOMMLMja COCTaBYBa KpMBMYHA NpUjaBa 3a
U3BpLLUEHUTE AejCTBMja BO KOja MM HaBedyBa M AoKasuTe wTo ru fosHana. Co
npujaBaTa ce AOCTaBYBaaT U NpeaMeTH, CKULM, hoTorpachuu, CNUCK 3a NMpe3eMeHH
AejcTBUja, cnyxbeHn beneluku, u3jasu 1 LPYrMoT MaTepHjan WTO MOXe Aa buae Ko-
PUCEH 3a YCMELHO BOAEHE Ha NocTankaTa. AKo NpaBoCyAHaTa NoaMuMja foNon-
HUTENHO JO03Hae 33 HOBM OKOMIHOCTM, AOKA3W UM Tparu o KPUBUYHOTO Aeno,
[OMXHa e Aa cobepe NoTpebHM M3BeCTyBatba M 3a TOa BEAHALL Aa FO U3BECTM jaB-
HUOT 0OBMHMTEN.

HOCTaI'IYBaI-be Ha jaBHI/IOT 06BUHMTEN NO ,U,O6M€HO CO3HaHMe 3a KPMBUYHO Aeno

MUugpopmuparse Ha jaeHuoii obeuHuitesn. Mo NpUeMOT Ha KPMBMYHA NpHjaBa UM
A06MeHOTO CO3HaHMe 3a MOCTOEHE Ha OCHOBM HAa COMHEBatbe AeKa € CTOPEHO Kpu-
BMYHO [ieN0 3a Koe Ce roHu Mo cnyxxbeHa [OMKHOCT, MonuuujaTa, 6e3 ognaratbe
Mo NMUCMeEH NaT ro U3BeCcTyBa jaBHMOT 06BMHMTEN. AKO NOCTOjaT OCHOBM Ha COMHeE-
Batbe 3a KPMBMUHO [1EN0 3a KOe € MPOrMILaHa Ka3Ha 3aTBOP Of HajManKy YyeTupu
rOAMHM UMM MOCTOjaT MPUYMHM 3@ UTHOCT, MONMLMjaTa BEAHALI YCHO Ke ro U3BeCTH
jaBHMOT 06BMHUTEN, MO LITO K€ COCTAaBM M MUCMEHO CITY)XO6EHO U3BECTYBakbE.

Pakosogewe Ha UpeguciipaxcHailia Uociuaiika. [lo NMpueMOT Ha KpMBMYHaTa
npwujaBa UM no JoOMEHOTO U3BECTYBakE Of MONMLMjaTa, CO MOCTANKaTa PaKoBOAM
jaBHMOT 06BMHMTEN. [MpaBOCYAHATa NoMLMja € [OMKHA @ NoCTanyBa Nno Hapea-
buTe M HacoKuTE Ha jaBHMOT 06BMHKTEN. KaKo WTO BeKe cTaHa 36op, Taa NpoAo/mkyBa
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CO YBMAMTE 1 TOTaLL KOra HeMa NocebHM Hape A1 MM HACOKM 0f jaBHUOT 06BUHU-
TeN u 3a CNPOBELIEHNTE MEPKM 1 AejCTBMja ro U3BECTYBA jaBHUOT 0OBUHMTEN.

lMpeitixogHo Gpubupare usseciliyearsa og cilipaHa Ha jagHoilio obeuHuiliencilieo.
JaBHWMOT 06BMHUTEN CAMMOT MAM NPeKy NPaBOCYAHaTa MONMLMja, OLHOCHO APYry
nMua BpaboTeH BO UCTPAXKHUTE LEHTPU Ha jaBHOTO 0OBMHUTENCTBO, Ke rn cobepe
u3BeCTyBatbaTa NOTPEOHM 3a ofyUyBake Mo KpMBUYHATA MpHjaBa, a No notpeba
TOa Ke ro CTOpu M NpeKy nonuumjata UAM Apyrute opraHu HafNnexHu 3a OTKpK-
Batbe.'! 3a npeseMeHUTE MepKM No HapeAba UK NO HACOKM Ha jaBHUOT 06BUHMTEN,
nonuumjaTa v fpyrute opraHu ce AOMKHM Aa A3aAAT U3BECTYBabE HajA0LHa BO POK
o, 30 pgeHa.!? Bo HapepnbaTta jaBHMOT 06BUHMTEN MOXeE MOBNUCKY fia TM onpeaeny
notpebHuTe fejcTBuja, a Moxe fa bapa M Aa NpUCYCTBYBa Ha UCTUTE.

3apaau npubupatbe NoTpebHU U3BECTyBatba, jaBHMOT 0OBMHUTEN MOXeE a ro Mo-
BMKa NOAHOCUTENOT Ha KPpMBMYHATA NPMjaBa, KaKo U APYr1 ULA 33 YUK CO3HaHK]a
CMeTa ieKa MoXe fa NPUAOHECaT 33 OLieHa Ha BepOA0CTOjHOCTA Ha HAaBOAMTE BO
npujaBaTa MM 3a KoM CMeTa fieKa MoXe Aa buaaT cBefoLM Bo nocTankaTa, npu
LITO F'M M3BECTYBA 3a NMPUUMHMTE 3a MOBUKYBakeTO. [1pKUTOa, COOABETHO Ce NpuMe-
HyBaaT ofipeibuTe 3a NOBMKYBaHE U UCMIUTYBatbe Ha CBEAOLM. JABHUOT OOBUHUTEN
MOXe [1a ro NoBMKa M OCOMHUYEHMOT, MPU LITO Ce NPUMeHyBaaT ofpeabuTe 3a uc-
NUTyBatbe Ha OCOMHMYEHMOT BO McTparaTa (uneHosute 205 go 211 op HoBMOT
3aKoH). MpucunHo MoXe fla ce JoBefle CaMo N1Le KOoe He Ce 0[3Bao Ha YpeaHo
AOCTaBeHaTa NMoKaHa UM IULLe KOe ounurneHo u3berHysa fia NpMMM NoKaHa, caMo
CO OANYKa Ha Cy[d M TOa 3a MOTELKU KPUBMUHM [1eNa 3a KoM e NpeABMAeHa KasHa
3aTBOpP MoBeKe 0[] NeT roAMHH.

Ognyku iio KpueuyHailia Upujaea. JaBHAOT 06BMHUTEN BO POK O TPU Meceum of
[IEHOT Ha NPMEMOT Ha KpMBMUYHATA NpKjaBa e [OMKeH Aa Oflyum No Hea. Bo cnpo-
TMBHO, TOj € JO/IKEH BeHaLL MMCMEHO Aa ro U3BECTU MOBUCOKMOT jaBeH OOBUHUTEN
W MOAHOCUTENOT Ha KPMBUYHATA MpMjaBa.

JaBHMOT 06BMHUTEN CO peleHue Ke ja 0TchpaM KpUBMYHATA NPHMjaBa AOKOSKY Npo-
W3nerysa fieka Np1jaBeHOTo AeNo He e KPUBMUHO AeNo 3a Koe e FOHM Mo ciyxbeHa
[LOMKHOCT, aKO HacTanuna 3aCTapeHoCT UK AeNoTo e ondaTeHo CO aMHECTHja Uk
MOMMNYBatbE, aKO MOCTOjaT APYr1 OKONHOCTM LUTO O MCKNYUyBaaT FOHEHETO MM aKO
He MOCTOM OCHOBAHO COMHEBakbe [1eKa NMPUjaBEHUOT ro CTOPUI KPUBUYHOTO Aeno.

11 O noHanpe/ M3HECEHOTO e jJacHO AeKa jaBHUOT 0OBUHKTEN He MOpa BOOMLTO Aa YeKa NoamuumjaTa 1
[PYr1 opraHu co nocebHu oBlacTBatba fia My ,,cepB1paat” cyyaj, TyKy no 4obueHn cosHaH1ja Moxe
BeAHaLL a fieslyBa CaMMOT, 3a LUTO Cera Ha pacronarakbe MMa 1 CBOj TUM Ha KPUM-MHCMEKTOPM.

12 CaMO BO UCKNYYUTENHO CTIOXKEHU CIlyuau 3a TeWKU KPUBUUHM [ena U3BPLUEHH o[ noBeKe nuLa
MNW Ofi OpraHW3MpaHa KpUMMHANHA rpyna, NpaBoCyaHaTa nonMumja Moxe fga 6apa ogobpeHue of
jaBHMOT 06BMHMTEN 3a MPOAOJIKYBake Ha 0BOj PoK. Bo fafieHnOT pok, NpaBocyaHaTa Nonumuuja e
[J0/KHA jaBHMOT 0OBUHMTEN [1a FO M3BECTM 3@ AOTOraLL Npe3eMeHuTe AejCTBM]a W 3a pesysTaTUTe Of HUB.

@
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PelweHueTo 3a oTchpiatbe Ha KpMBMUHATA MpujaBa Ce [OCTaBYBa A0 OLITETEHMOT,
KOj MOXe BO POK Of OCYM ieHa 0 MPMEeMOT fia nofHece Xanba 4o HenocpeaHo
MOBMCOKMOT jaBeH 0bBMHUTEN, KOj e Ao/KeH Mo xanbaTta fa OfNyuM BO POK of
TpueceT feHa no npuemoT.'> [oBUCOKMOT jaBeH 0OBUHUTEN MOXe Aa ro MOTBPAM
pelleHMeTo 3a OThpatbe Ha KPUBUUHATA NPUjaBa MM MOXKe XanbaTa Aa ja yBaxu
M [1a ro 33401 NOHUCKMOT jaBeH 06BUHUTEN fa ja MPOAOMKM NOCTanKaTa.

3a KpPMBMUHM Aena 3a KoM e NpefiBMUEeHa Ka3Ha 3aTBOP [0 3 rOAMHM UM NapUyHa
Ka3Ha, @ 0COMHMUYEHMOT NOpPaaM BUCTUHCKO Kaetbe ro Cpeymnn HacTaHyBakeTo Ha
LWITeTHUTE NOCNeAMLM UK ja HALOMECTUA CeTa LUTETa, jaBHUOT 0O6BUHUTEN MOXKeE fia
He npe3eMe KPUBUYHO FoHee. BakBa oanyka MoXe Aa OHeCe M BO Cyyaj Kora Bo
KpuBruHMOT 3aKOHMK (K3) e npeaBMaEHA MOXXHOCT CTOPUTENOT Ha KPUBUYHOTO f1ENI0
CymoT aa ro ocnoboaum of KasHa a jaBHMOT 0OBUHKTEN Ke OLieHM ieka caMaTa npe-
cyna 6e3 KpUBMUHA CaHKLMja He e NoTpebHa, KaKo M BO Cyyaj Kora 0COMHUUYEHUOT
KaKo ufieH Ha opraHusupaHa rpyna, 6aHaa unu apyro 3n10CTOPHUUKO 34pYXKEHME,
pobpoBonHO copaboTysa, a TakBaTa CopaboTKa M U3jaBa Ha TOa /i1Le e Of CylTe-
CTBEHO 3Hauetbe 3a KpUBMYHATA MoCTanka.

4.2. UctpaxHa noctanka
Moum m uen

WUcTpaxkHaTa nocTanka ce noeAyBa NPOTMB OMPEEeNeHo IULe Kora NoCTOM OCHO-
8QHO COMHesarbe AieKa CTOPUIIO KPMBUYHO N0 3a KOe Ce FOHM Mo CNy)XbeHa [oNxX-
HOCT MM no npepgyior.'> McTpaxHaTa nocTarnka cera ja cnpoBefyBa HaANeXHUOT
jaBeH 06BMHMTEN, NpY LWTO Ha pacrofarake ja MMa NPaBoCyAHaTa NouumjaTa.

Llen Ha ucTpaHaTa nocTarnka e aa ce cobupaaili AOKa3W M NOAATOLM LITO My Ce Mo-
TpebHM Ha jaBHMOT 06BMHMTEN 3a [la MOXKE 1 OAYUM Aanu Ke NoAHece 0bBUHeHMe
MNK Ke ce OTKaXKe 01 KPMBMUHOTO FOHEeHE, U Ce U3segysaaill AOKA3MTe 3a KoM Mo-
CTOM OMACHOCT AieKa He Ke MOXaT Aa ce M3BeAaT Ha rMaBHaTa pacnpaBa UM feKa

13- CyncupmjapHaTa Tyx0a e ykvMHaTa He 3apau NOWMTE UCKYCTBA Off Hej3uHaTa NpUMeHa, TyKY 3alUTo
BO HOBMOT KOHLIENT Ha MCTparaTa BakBaTa Ty)ba Hauie Ha onpeaeneHu, yCNOBHO KaxaHo, ,Tex-
HUUKK" NpoBIeMM, Nopaay WTO KAaKo KOHTPOJEH MexaH13aM NpoTMB apbUTPAPHOTO OTKaXKyBatbe
6elue ycBOEHa MOXXHOCTA 3a Xasba Ha OLITETEHWUOT O NOBUCOKMOT jaBeH 0OBUHUTEN.

14 JaBHUMOT 0BBMHUTEN CO COMNACHOCT Ha OLITETEHUOT MOXKE M fla JOHECE PeLleHUe Aa O OfNOXKM
KPUBMUHOTO FOHEHbE, 3 KPMUBMUHM f1eN1a 33 KOM e NPOoMMLLAHa Ka3Ha 3aTBOpP [0 TPU FOAMHM, aKO 0COM-
HMUYEHMOT € MOATOTBEH Ja Ce OAHeCyBa Crope[ ynaTcTBaTa Ha jaBHAOT 0OBMHUTEN M [ia UCMOMHM
onpegeneHu 06BpPCKM CO KoM Ce HaMasyBaaT UM OTCTPaHYBAAT LUTETHWTE MOCIEAMLM Ha KPUBUUHOTO
neno. O6BpcKMTe KOM MOXXAT 1a My Ce [1aflaT Ha OCOMHUYEHWOT Ce TakcaTuBHO npeasuaeHu o 3K,
15 3aKOHOT 3a NpB MaT r1 AeduHUpa NoMMUTE ,,0CHOBU Ha COMHeBatbe" U ,,0CHOBAHO COMHEBakE",
OCHOBM Ha COMHeBatbe Ce CO3HaHMja KoM BP3 OCHOBA HAa KPUMMHANIMCTUUKOTO 3HaeHe U UCKYCTBO
MOXe [1a Ce OL|eHaT KaKo [0Ka3 3a CTOPEHO KpMBMUYHO feno. OCHOBAaHO COMHEeBatbe e NOBMCOK CTe-
MeH Ha COMHeBatbe 3aCHOBAH Bp3 NpubaBeHWTe [OKAa3M KOM yraTyBaaT Ha 3aK/yyoK fieKa onpefe-
NIEHO N1LLE CTOPMIIO KPMBUYHO fieNno (unieH 21).

@
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HWMBHOTO M3BefyBake 61 61O CBP3aHO CO TelwKoTUK. Mako e cTpaHKa BO nocTan-
KaTa, BO TEKOT Ha MCTPa)KHATa NOCTamNKa jaBHUOT 0OBUHWTEN € Ao/KeH fia cobupa
[I0Ka3u KOM 0AaT KaKO Ha TOBap Ha OCOMHMYEHMOT, TaKa 1 BO HEroB mpunor. Bo
TEKOT Ha UCTPaXKHaTa NOCTanKa 0COMHUYEHUOT, HEroBMOT BpaHUTEN M OLUTETEHUOT
MOXe fa My [laBaaT Npesi03u1 Ha jaBHUOT 0OBUHUTEN 3a Mpe3eMakbe Ha onpefeneHu
fiejcTBMja M OCTBapYBatbe Ha CBOWTE MpaBa.

I'Io,u,en6a Ha npeaucTpaxxHaTa U UCTPaXXHaTa NOCTamnkKa

MoBeKe CTpaHCKu eKCrepTH 1 MefyHapOLHUTE OPraHU3aLMK BKITyYeHM BO MPOEKTOT
Ha pechopMaTa MHCMCTUPaAA Ha Toa [la ce U3bpuLLe rpaHMLaTa NoMery NpeancTpax-
HaTa nocTanka 1 MCTpaXkHaTa NocTarnka M LieaTa NpeTxoAHa NocTanka Aa ce no-
enHoctasu. OTkaKo No onpefeneHn NPoBepPKM U MONMLMCKM UCTparu Ke ce cobepat
[0BO/HO MHChOPMALIMM M [I0Ka3M ieKa ONpPefeneHo N1Le e 0CHOBAHO COMHUTENTHO
AeKa U3BPLUMIO KPUBUYHO A0 3a KOE Ce FOHM Mo CNy)X6eHa [LOMKHOCT NPOTHB UC-
TOTO MOXe Aa ce nosefe cnyxbeHa UCTpara WTo NoApa3bupa MOXHOCT cnpeMa
HEro fa ce NpUMeHaT MepKM LWTO 3achakaaT BO HErOBUTE MHTEpPecH, Npasa U CNo-
6oau (npuTBOp, NPETPECH, NOCEOHU UCTPAXKHM MEPKM, 3aN/IeHa Ha MPeAMETH U C/1.).

MapKMpaI—beTO Ha e[jHa rpaHula |'|0Mefy NoNnMUUCKUTE yBUON U UCTPaXKHaATa Mo-
CTankKa UMa CIDYHKLI,Mja [a 03Hayn MOMeHT BO MOCTalkKaTa Kora jaBHVIOT 06BMHUTEN
MOpa NOaKTUBHO fa Ce BK/1y4YM BO UCTParaTa, a ToOa € MOMEHTOT KOra Taa Ke ce dJO-
KyCupa BP3 KOHKPETHO Niule U Aa ce 03Ha4u MOMEHTOT KOra OCOMHMYEHMOT € TaKa
CE€PHO3HO 3acerHat Co UCTparmTe 3a Aa rm UMa CUTe rapaHumu 3a (bep cyneme. Beke
CrnoMeHaBMe [ieKa o[l BaXXHO 3HayeHwe € U MapKMpakbeTo Ha MOMEHTOT BO BPCKa CO
Teyewe Ha POKOBMTE 3a 3aCTapPEHOCT Ha KPUBUYHOTO rOHEHE. BbutHo e hace CCbaTVI
[eKa OoBaa TOYKa OAHOCHO nop,en6a He 3Haun fleKa UCTparata cera Ke Tpe6a na
MoyYHe 0JJHOBO, ieKa CUTe Nl OHOBO Ke ce cocnyuwysaat U Ch.

NecbopManusmpatbe 1 3abp3yBarbe Ha UCTparaTa

EnHa op rnaBHMTE CTanMUM BO Koja Bo pedhopMaTa Ha 3KI1 3anagHaa HeKow apKaBu
Ha MopaHeLlHa Jyrocnasuja e WTo UCTparaTa caMo ja npedpnuja Bp3 jaBHUOT 06-
BMHWTEN, a Taa M NOHATaMy OCTaHa fieTaiHo ypeaeHa U hopManHa, a uclipaxHuilie
[ejCTBMja CaMo Ce NpenMeHyBaa BO goKa3HU fAejcTBuja.'® BakBaTa TepMuHONoruja
¥ CHMMatbETO Ha CUTe AejCTBMja BO UCTparaTa BOAM BO COCEMA CMPOTMUBHA HACOKa
Of} OHaa Ha MofenuTe (Ha MONULMCKO-06BUHUTENCKA MCTpara) KoM HaBOAHO Ce Cle-
pat. Taka, [OKa3WTe M NoHaTaMy NpaKTUYHO Ce U3BeayBaaT BO UCTparata, AoKas-
HWTe NpaBuna ce 0bpaboTeHM BO CKNOM Ha UCTparaTa M ., LITO e ejHa KOMIM/IETHa
MeLUaHu1La Ha koHuenTtu u ugen. Hosnot 3KI ce 0buaysa aa rv usberte oBue 3aMKu
¥ 3ab6NyAM KOM NOTEKHYBAaT NPBEHCTBEHO 0 ANabOKO BKOpeHeTH chaKkatba U Ha-

16.Bupete I'. KATAJLIMEB, Mo3sHauajHM KOHLENUMCKM pa3nuku Bo pedhopMaTa Ha MCTparaTa Bo XpBart-
cka v MakefioHuja, Bo 360pHMK Ha Tpyaosu Ha MpasHuTe chakynTeTn Bo Ckonje 1 3arpeb, Zagreb, 2010.

@
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BMKM, HO M O[] ClIOXEHOCTa Ha efleH CTPOr HOMOTEXHMUKM Pe3 CO CTapMOT 3aKOH.
Bo Taa cMucna moKa3uTe BO UCTparaTa caMo ce Npubupaar 1 caMo Mo UCKYYoK ce
“3BeyBaaT Ha NocebHO [OKa3HO PouMLLTE, OKOJIKY ONpaBAaHO MOXeE Aa Ce oye-
KyBa fleKa AOoKa3uTe HeMa [ia MOXXe [la Ce M3BeAaT Ha rnaBHaTa pacnpasa. OTTyka,
OBMe He MOXe [1a Ce M3Be[aT Ha rNMaBeH NPeTpec CO UMTakbe, lypy M KOra CBELOKOT
[lan UCKa3 Ha pacrnpasarta npef cyaot. HaBuCTMHA, KaKo LWITO e Toa CNyyaj co cuTe
MO/JepHM MOCTaNKM KOM IpXKaT 40 Hayenata Ha KOHTPaAMKTOPHOCT M Hemocpef-
HOCT, HEKOH3UCTEHTHUTE UCKa3M Ke MOXe [a Ce NPOYMTaaT 3apam ,0CBEXYyBathe
Ha MeMopujaTa“ M 0CropyBatbe Ha BEPOLOCTOJHOCTA Ha MCKA30T AafeH Npef CyaorT.

Op ppyra cTpaHa, ONwTMTE NPaBMa 3a AOKAXYBAHETO U JOKA3HUTE CPefCTBa BO
HosuoT 3KIT ce u3aBojyBa Bo nocebHa rnasa, HAMECTO MOCTOjHATa HOMOTEXHMKA
Koja floKa3uTe r1 feTanHo obpaboTyBa BO UCTparaTa, Co CrneundmKM 3a rnaBHaTa
pacnpasa, WTO FOBOPM 3@ MHKBU3ULMCKMOT NpucTan Ha noctojuuoT 3KI, KoHTpo-
BEp3a 3aApXKaHa BO 3aKOHMTE Ha ApyruTe NopaHeLHH jyrocIoBeHCKM penybnmku.

HOBep,YBaH:e Ha UCTPaXXHaTa NMocCTarnka

WUcTparaTa 3ano4HyBa o JOHeCYBatbe Ha Hapeaba Bo Koja ce COAPKaHM JIMYHM Mo-
AATOLW, MPaBHa KBaNMMKaLMja M HaBeayBatbe Ha UCTPAXKHWUTE AiejCTBMja Koj Tpeba
fAa ce npe3eMar. Mpep fa ja foHece HapeabaTa 3a CNpPoBeflyBatbe UCTPAXKHA MO-
CTanka, jaBHMOT 06BUHUTEN MOXE [la FO UCMMTa NIULLETO NMPOTUB Koe ce bapa cnpo-
BeZlyBakb€ Ha MCTPaXHaTa NocTanka.

McTpaXxkHu iejcTBMja KOj MOXKAT [ja Ce Mpe3eMaT BO TEKOT Ha MCTparaTa ce: npeTpec,
npuBpeMeHo obesbefyBatbe M 0f3eMatbe Ha NpeaMeTH UK UMOT, Npubupatbe Ha
u3jaBu o 06BUHETHOT, NpubMpatbe Ha M3jaBuW Of CBELOLM, BELUTaueHe, YBUA U pe-
KOHCTPYKLMja M NocebHM UCTPaXKHU MepKu. JaBHUOT 06BMHUTEN € AOMKEH Ha MO-
FOfleH HauMH Aa v M3BecTyBa OPaHUTENOT, OWITETEHUOT UM OCOMHMYEHMOT 3a
BPEMETO M MECTOTO Ha M3BPLUIYBAHETO Ha MCTPAXKHWUTE [1€jCTBMja, OCBEH aKO MOCTOM
OMacHOCT of oanarame.!’

TpaereTo Ha NPeTX0/IHaTa MOCTanka e BpeMeHCKU IMMUTMPaHO. JaBHUOT 06BUHUTEN e
[O/XEH BO POK 0f 3 MeceLu fia 0f1yuu Mo NoAHeceHaTa KpUBMUYHA NpUjaBa, M BO POK
oA 6 Meceuy o[y [lOHeCYBakbeTO Ha Hapeaba 3a CNpoBeyBakbe Ha UCTPaXKHa MocTarn-
Ka € OMMKEH [1a ja 3aBpLUM MCTpaxkHaTa nocTanka. OBOj oK, BO C/IOXEHM NPeAMETH, MOXe
na buae npogomkeH of, BMILMOT jaBeH 06BMHUTEN yLuTe 3a 6 Mecely M Ol ipXKaB-
HUOT JaBHMOT 06BMHMTEN YyluTe 3a 3 Mecelm. 1o UCTEKOT Ha POKOT jaBHMOT 06BU-
HWUTeN e [OMKeH [ja AoHece COOfBETHA OA/YKa, OAHOCHO Aa nofgHece 06BUHEHME
Unu Aa foHece Hapeaba 3a 3anMpatbe Ha UCTPaXKHATA NocTarka.

17.Bupete T. BUT/TAPOB,Ynorata Ha jaBHMOT 06BMHMTEN BO HOBMOT HaupT Ha 3KIT, Bo: lustitia, bp.
2, 2010, cTp. 16.

@
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3aBpu1yBa|-be Ha UCTPaXXHaTa NOCTankKa

JaBHMOT 06BMHMTEN ja 3aBPLLYBaA MCTPAXKHATA MOCTaNKa Kora Ke OLeHM [eKa Co-
cTojbaTa Ha paboTuTe € 4OBOMHO pa3jacHeTa 3a Aa MOXe Aa noaurHe obBuHeHMe
MNW [1a ja 3anpe UCTPaXKHaTa nocTanka.

MocToun 06BpCKa 3a U3BECTYBatbe Ha OCOMHUYEHWOT U BPaHUTENOT 3a 3aBPLUYBatbe
Ha ucTparata. AKo Toa He ro CTOpu/ Npef Toa, Npef 3aBpLIyBakbeTo Ha MCTparaTa,
jaBHMOT 06BMHMTEN MOPa Aa O COCNYLLA 0COMHMYeHKOT. OBa M3BECTYBatbEe COLPXKM
OMMC Ha f1eNoTo, NpaBHaTa KBanuduKaLmja, Co Ha3HauyBatbe [eKa MMaaT NpaBo fa
W npernefaat cnucute Bo 06BUMHUTENCTBOTO M O HMB fla HanpaBaT npenuc. McTo
TaKa, 0COMHMYEHMOT Ce MoyyyBa AeKa MoXe [1a NofHece NMCMeHU UCMPaBM UK
ApYr1 NOKa3W of AejCTBMjaTa Ha ofbpaHaTa MK fa bapa of jaBHUOT 0OBUHMTEN
Na cobepe onpeaeneHn nokasu. JaBHMOT 06BMHMTEN € [OMKeH [a ro 3ano3Hae
OCOMHMYEHMOT CO NPMbpaHKUTE [OKA3M BO MCTparaTa Kako M ja My r1 oTKpue fo-
KasuTe Koj MOXe Aa My 61aaT o nonsa.

Mo 3aBpLUYyBaETO HAa UCTparaTa NocTou pok of 15 AeHa 3a NofiHecyBakbe Ha 06-
BMHEHMe, KOj 3a Aiena o 0bnacTa Ha OpraHWU3MPaHMOT KPUMUHANMTET MoXe fla buae
npogonxeH go 30 aeHa.

npeKMHYBaH:e M 3alupatbe Ha UCTPaXHaTa NOCTalkKa

UcTtparaTa Moxe fa buae npeknHaTa Mnm 3anpeHa. Bo ocHoBa oBae HeMa cyluTe-
CTBEHM M3MeHM of, nocTojHMoT 3KIT.

5.  UCTPAXHM AEJCTBUJA

Bo TekoT Ha MCTpa)kHaTa NOCTankKa, jaBHMOT 0OBMHUTEN MOXKE COrlacHo ofpendute
Ofi OBOj 3aKOH [ia I'M Npe3eMe CiejHUTe UCTPAXHM fejcTBuja:

* npeTpec;

* npuBpeMeHo obesbenyBate 1 0A3eMatbe Ha NPEAMETH UK UMOT;

* WUCNUTYBaH€ Ha OCOMHUYEHMOT;

* UCMUTYBake Ha CBeOLM;

* onpepnenyBatbe BelTaueHe;

* YBU[ M PEKOHCTPYKLMjA 1

* NocebHU UCTPaXKHU MEPKM.
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WcTpaxkHu fiejcTBuja MOXe [la Ce Npe3eMaT M npej NoBeAyBatbeTO Ha UCTPaXHaTa
nocTanka AOKOJKY NOCTOM ONACHOCT Of OANaratbe, Nof, yCnoBM v BO MOCTanka ype-
AEHU CO 0BOj 3aKOH.

HoBWOT KOHLENT Ha UCTpaXKHaTa NOCTanka HaMeTHa OMpeAeneHn OUNeMU U BO
AeN0T Ha 3aKOHCKaTa perynaTuBa Ha JOKa3HUTe CPeACTBa, M Toa Mpef, Cé BO BPCKa
CO COCNyLIyBatbe Ha CBEOLMTE M BO AENOT KOj Ce OfIHeCYBa Ha UCMUTYBatbe Ha
0COMHMYeHHoT. OBa He e CaMO HOMO-TEXHWUUKO MpalLLake, TYKy ce paboTy 3a coceMa
pa3NMyeH KOHLEeNT 0/ CeralHuoT, CO ypeayBatbe Ha JOKa3HUTe AejcTBMja BO Mo-
cebHa rnaga, a He Bo UcTparata. MIMeHo, NpaluatbaTa BO BPCKa CO JOKa3uTe Jocera
bea ypefeHu Bo pamMkuTe Ha uctparata (Fnasa XVIIl og noctojumot 3KIM). Osa e Ka-
PaKTepPMUCTMKA Ha CeraliHaTa KpMBMYHA MOCTarKa Koja popMasiHO 3amoyHyBa ylTe
BO MCTparata, M Kafie UCTPAXXHUOT CyAMnja Npe3eMa BaMAHM [OKAa3HM fejcTBMja
KaKo MUCTPaXKHM [1ejCTBA, CO Y4ecTBO Ha cTpaHkuTe. CyaoT NofoLHa AoKasuTe u3-
BE/IEHM BO TEKOT Ha MUcTparaTta 6e3 noroneMu TeWKOTUM MM MHKOPNopHpa BO [0-
Ka3HMOT MaTepujan Co UMTatbe Ha rMaBHUOT NPETPEC U I KOPUCTU KaKO OCHOB 3a
npecynata.’

Co HoswoT 3KIT ce npeapuayBa aeka CyAcKaTa 0ANnyKa Ke ce 3aCHOBa CaMo Bp3 [10-
Ka3u U3BEIeHM Ha MMaBHUOT NPETPEC, TaKa LITO UCKa3WUTe Ha UCMIMTaHUTE CBEAOLM
obe3sbefeHn BO TEKOT Ha NPeTXOfHaTa NOCTamNKa MoXe fia C/y)aT CaMo 3a npef-
OuyBakb€ BO TEKOT Ha MMaBHMOT NPETPeC, JOKONKY OBME NMLA HE AafaT MCKa3 UM
M M3MeHaT CBOMTE MCKa3W. Mcknyyok o 0Ba e NpeABMAEH CaMO 3a A0Ka3uTe obes-
Oe/ieH Ha [I0Ka3HO pouuLITe, Kage Ke B1AAT coCNylaHu BO CBOjCTBO Ha CBEAOLM
OHMe NuLLa KoM HeMa [1a MoXe Aa buaaT CoCNyLuaHu BO TEKOT Ha FaBHMOT NpeTpec.
Of M3HeCeHOTO e jaCHO JeKa AoKa3HaTa BPeHOCT Ha MCKa3WTe Ha CBEeAOLMTE CO-
C/yLIaHM BO MPETXOAHATa NOCTarKa He e UCTa CO IoKa3HaTa BPeAHOCT Ha UCKa3uTe
A3fieHM Ha rMaBeH NPETPEC UM Ha OKA3HO poumwiTe. MaejaTa 3a4 0Ba € jacHa, of-
OpaHaTa Mopa [la MMa afileKBaTHa NPUIMKA [OKa3uTe NPOTMB 0OBMHETMOT fa I
0CropyBa Bo KOHTPaAMKTOPHa pacnpasa npeg cya. [pyra e cyabuHaTa Ha UCKasuTe
OIHOCHO NPM3HAHMETO Ha OCOMHUYEHMOT, KOM MOXXe 1a Ce KOPUCTAT CeKorall Kora
ce flafeHn nobpoBONHO, CO MOYMTYBatbe Ha NpaBaTa Ha 06BMHETMOT (NPaBOTO Ha
BpaHuTen, NPaBoTO Ha MoNuYeke 1 cn.).”

5.1. Mpetpec

Onpenbute on Hosnot 3KIT koM ce nocBeTeHU Ha NPeTPecoT 3anoyHyBaaT co He-
roBo fedmMHUpatbe Kako [ejCTBUE Ha MCTPAXKyBatbe Ha MPOCTOPUM M iULa NOA YCo-
BUTE M HAa HAUYMH MPOMMULIAHM BO OBOj 3aKOH M BO APYr MPonucu. 3aKOHOT
npeABMAYBa HEKOMKY OCHOBM 3a NMpeTpec BO 3aBUCHOCT O/ TOA LUTO € NpefMeT Ha

18- 33 BosTja Ha BUCTMHATA, BO HaLLaTa Cy[cKa NpaKT1Ka CyLOBMTE MM AaBaa Aypu U MoroneMa TexuHa
Ha MCKa3uTe 3eMeHM BO UCTparaTa, OLleHYBajKM AeKa MCKa3uTe AafeHu NodoLHa Ce U3MEHeTU Co
e[IMHCTBEHa Lien aa ce oaberHe KpMBMUHATA OArOBOPHOCT.

19 U3pa3oT ,,0COMHMUYEH" ce KOPUCTY 3a LieniaTa NPeTXoAHa nocTanka.

@
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npeTpec, a HOBMHa e BOBeJyBakeTO Ha NPeTPecoT Ha aflBOKATCKa KaHLenapuja,
KOj MOXe [la ce npe3eMe caMo BO Morfef Ha onpefeneH npeaMeT, CNuc UM Uc-
npasa. Hosuot 3Kl npeasuaysa noseke sugosu ipellipec: Ha JOM U ipyryt MPOCTO-
PUM; Ha NPEBO3HM CPEACTBA, OTPOBHM, IECHO 3aMaMBK U CIIMYHK NPEAMETU UK
CPeLCTBa; Ha KOMNjyTEePCKU CUCTEM; Ha MOABUXHM NPeAMETH; U NPeTPeC Ha NULE;
CO NpeLu3mpare Ha YCNoBUTE MoJ, KoM Ce BpLIAT UCTUTE.

MpeTpecoT ce M3BPLIYBA BP3 OCHOBA Ha UCMeHa U 06pasfioxeHa cygcka Hapegba
usganeHa no baparse Ha jaBHUOT 06BUHMTEN UM Ha bapatbe Ha MpaBocyaHaTa no-
nvumja Koja gobuna ogobpenue of jaBHMOT obBUHKTEN. KOra MOCTOM OMacHOCT 04
ofnaratbe, baparellio 3a U3aaBate Ha Hapeaba 3a NpeTpec MoXe Aa ce nogHece U
BO yCHA ¢hopMa - MOXKe Aia My Ce COONLUTM Ha CyAMjaTa Ha MpeTXoAHaTa NnocTanka 1 no
TenedoH, pafno-BpCKa MM Npeky Apyro CPpeacTBoO 3a eNeKTPOHCKa KOMYHUKaLMja
(uneH 187). Bo ogHoC Ha epeMedlio Ha u3spulysarbe Ha Hapegballia 3a tpeilipec, Npef-
BMAIEHO € Aeka HapebaTa ce M3BpLUyBa BO 6MO KOj fieH O cefMMLaTa, HO U fleKa
Mopa Ja Ce U3BPLUM BO POK Of 15 AeHa of AEHOT Ha HEej3UHOTO M3aaBakbe. [1o ucTekoT
Ha 0BOj pok, HapenbaTa 6e3 ofnarate Mopa fja My Ce BpaTW Ha CyfoT 3a fa ja no-
HUWTK. [peTpecoT ce BpLUM Aetbe BO BPEMEHCKMOT nepuog of 5 yacot fo 21 vacor.

5.2. MpuBpeMeHo obesbepyBatbe M of3eMatbe Ha NpeaMeTH U UMOT

Oa [1ejcTBO Ce Npe3eMa Bp3 OCHOB Ha cyacka Hapeaba. HosuoT Ha 3KI kako oBna-
CTEHM MpeAnaraym 3a U3gaBatbe Ha BakBa Hapeaba r1 HaBedyBa jaBHUOT 06BUHUTEN
unw MNpaBocyaHaTa nonMumja Koja aobuna ogobpeHue o jaBHUOT 06BUHUTEN. [lo-
KOJIKY MOCTOM OMACHOCT Of 0A/larakbe, 3aKOHOT NpeAB1ayBa NPUBPEMEHOTO ofi3e-
Matbe NpeaMeTn 6e3 Hapeaba.

5.3. UcnutyBarbe Ha 0COMHUUYEHUOT

Mpen 3ano4YHyBakETO Ha NPBOTO UCMUTYBakbe Ha 0OBUHETMOT KaKO HOBMHA 3340/
XUTENIHO Ke My Ce COOMLWTM M Toa ieKa MMa NpaBo Ha Nperneq o4 nekap npu no-
Tpeba 0 MeAMUMHCKM TPETMaH UMM 3apaay YTBPLYBatbe Ha eBEHTYaIHM NOMLMCKM
npeyekopyBatba (uneH 206). BaksaTa noyka ce BHecyBa no npenopaka Ha Komute-
TOT 3a NpeBeHuMja of TopTypa Ha CoBeToT Ha EBpona, nopaay 3auecteHuTe cnyyau
Ha nonuuucka TopTypa. O6BMHeTHOT, ce pa3bupa, MoXxe J0HPOBOHO fia Ce OTKaxe
Of HeKoe o[ npaBaTa, HO HEroBOTO MUCMUTYBatbe He MOXeE Aa 3anoyHe AOKONKY
W3jaBaTa AieKa Ce OTKaXyBa Of, HEKOE of NpaBaTa He ce 3abenexwu Ha MUCMEHO U
AofAeKa He ja notnuiwe. O6BUHETMOT He MOXe Aia Ce OTKaXKe Ofi NPaBOTO Ha bpaHu-
Ten [LOKONKy ofibpaHaTa e 3a40/MKUTENHA.
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Kako 3HauajHa HOBMHa ce NpeaBMayBa 1eKa Ha OCOMHMUYEHMOT KOj HEMa CBOj a[iBOKaT,
MK HE MOXKe [1a CTanM BO KOHTAKT CO Hero, 1a My Ce JO0CTaBM IUCTA Ha AeXypHUTE
a[BOKaTW M3roTeeHa of AgBokatckaTa koMopa. [loKoKy 06BUHETHOT NPBO He caKan
BpaHuTen, Ho NOAOLHa M3pa3u xenba aa 3eMe OpaHUTEN, UCIIUTYBAHETO Ke Ce MPeKkuHe
1 MOBTOPHO Ke NPOAO0KM Kora 06BMHETUOT Ke fobue bpaHUTeN, CO KOro MoXe fia ce
coseTyBa. be3 ja 360pyBa NPETX0AHO CO aiBOKAT Kako bpaHuTeN, 0OBUHETUOT MOXKE
[a ce pacnpallyBa CaMo AOKONKY 6paHWUTENOT He ce MojaBu BO POK 0f 2 Yaca of
MOMEHTOT Kora € 13BecTeH. AKO e NMoCTaneHo CMPOTMBHO Ha 3aKOHCKUTE oapeaou,
BP3 MCKA30T Ha 06BMHETMOT He MOXKe f1a Ce 3aCHOBA CyAckaTa oanyka (uneH 206).

Mo noykaTa 3a npaBaTta 06BMHETUOT Ke Ce Mpalua LITO MMa i HaBefe Bo CBoja oabpaHa.
Mpy UCIUTYBaHETO Ha 06BMHETHOT Tpeba Aa My Ce 0BO3MOXM BO HEMPEUEHO U3/arake
[1a Ce W3jaCHM 33 CUTE OKONTHOCTY LUTO O TOBApaT M f1a '1 U3Hece CuTe (haKTu LWTO My
cnyar 3a oabpaHa. O6BMHETHOT ce UCIKTYBa YCHO. [pu MCnTyBakbeTo Ha 06BUHETUOT
MO)XXe [la My ce I03BO/IM [la ' KOpUCTH cBouTe 3abeneluku. McnutysatrseTo Tpeba aa ce
BPLUM TaKa LUTO Ke Ce MoYMTYBa IMYHOCTA Ha 0bBMHETHOT. CnpeMa 06BUHETUOT He CMeaT
Aa ce ynotpebart cuna, 3akaHa UM Spyru CIMYHK CPeCTBa 3a Aa Ce [Ojfe [0 Herosa
u3jasa unu npusHaHue. O6BUMHETMOT MOXe Aa buae MCMUTaH BO OTCYCTBO Ha bpaHuTen
CaMO aKo M3PUYHO Ce OfPEKOS 0 TOa NPaBo, @ 0AbpaHaTa He e 3aA0MKMUTE/THA NU aKO
BO POK 073 24 Yaca o3 MOMEHTOT KOra € MOoYYeH 3a OBa MPaBo CaMMOT He 0be3bean bpaHu-
Ten, 0CBEH BO C/yyaj Ha 3a40/MKMTENHa ofdpaHa. AKo e NoCTaneHo CNpOTUBHO Ha 3a-
KOHCKUTe ofpebu, MCKa30T Ha 0OBUHETMOT He MOXKE [la Ce KOPUCTH BO MOCTankKaTa.

Kako Ba)xHa HOBMHa cera ce npeB1ayBa UCMUTYBaETO Ha 0OBMHETUOT [la ce CHMMa
CO anapart 3a ayAno-Bu3yenHo cHUMatbe (uneH 207). 3a oBa CHUMatbe 06BUHETUOT
nocebHo Ke ce Nnoyuw, Npu LITO Ke Ce ONOMeHe 3a Toa [ieKa CHUMEHWTE 13jaBK MOXe [1a
Ce KOpUCTaT CO Npe/ouyBatbe Ha CyereTo.

5.4. Ucnutysame ceegoum

Co HOBMOT KOHLLENT ce NpeABMAYBa ieKa CyAcKaTa of/lyka Ke ce 3aCHOBa CaMo Bp3
[0Ka3u M3BeieHM Ha rMaBHUOT NPeTPeC, Taka LITO MCKA3UTe Ha UCMIUTAHUTE CBeoLM
¥ Ha 06BMHeTMOT 06e36eeHM BO TEKOT Ha NPeTXoHaTa NocTanka MOXe [ja ClyXaT
CaMO 3a NPefioYyBatbe BO TEKOT Ha FTABHUOT NPETPEC, AOKONKY OBUE LA HE AaAaT MCKa3
MNK TY M3MEHAT CBOMTE MCKa3M. Mcknyyok of oBa e MpeaBuaeH CaMo 3a oKasuTe
obe3beneHn Ha OKA3HO pounLTe, Kage Ke B1AaT CoCnyLlwaHM BO CBOjCTBO Ha CBe-
[oUM OHMeE NIULIA KoM HEMa [ia MoXe [ia 6uaaT cocnylwaHu BO TEKOT Ha FMaBHUOT
npetpec. O U3HECEHOTO e OUMrIeHO [1eKa AoKa3HaTa BpeAHOCT Ha NpubaBeHuTe
MCKa3W Ha COCNYLIaHUTE CBeAOLIM BO NPeTX0AHaTa NOCTarnka He € UCTa CO A0Ka3-
HaTa BPEAHOCT Ha UCKA3uTe Ha CBeoLMTE afIeHW Ha rMaBeH NPeTpec UM Ha f1o-
Ka3Ho pouuLiTe.
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Sawiuttia Ha ceegoyuilie 8o uctupazaitia. AKo MOCTOM BEPOjaTHOCT ieKa CO AaBatbeTO
MCKa3 UM CO OArOBOP Ha ONpeeneHo Npaluarbe, CBeA0KOT, COpabOTHUKOT Ha MPpaBAaTa
WM KPTBATa, 0AHOCHO OLUTETEHMOT b1 Ce M3NoXMN cebe 1 Unn HeMy BIMCKO NLiE Ha
CEPMO3HA OMACHOCT MO XMBOTOT, 3APABJETO UM PU3MUKMOT MHTETPUTET, 3arPO3EHUOT
CBe[IOK MOXe [la ro YCKpaTU faBaeTo UCKa3 MU U3HEeCYBaHEeTo Ha INYHUTE MNOo-
AaToLy Jofeka He ce obe3benat ycnoBu 3a HeroBa 3aluT1Ta. JaBHUOT 06BUHMTEN CO
pelleHue Ke ro onpefenu NceBaoHUMOT Ha 3arpo3eHUOT CBEAOK, Kako U MocebHUOT
HAYMH Ha Y4eCTBO BO MOCTanKaTa U Ha UCMIUTYBakETO. Ha MCMUTYBaHETO Ha 3arpO3eHMOT
CBE[OK BO MPETX0AHATa NOCTanKa He NPUCYCTBYBaaT 0OBUHETUOT W HEroBUOT bpaHuTe,
HUTY OLUTETEHMOT M HETOBMOT 3aKOHCKM 3aCTarHUK.

5.5. BewTauemne

BewTauemeTo ce oiipegenysa Kora 3a yTBpAyBake UM OLLeHa Ha HEKOj BaXKeH (hakT
Tpeba fa ce NpubaBM HAOA M MUCNEHE Of NULE WTO pacronara co noTpebHoTo
CTpy4Ho 3Haete. Kaj ogpegysarellio eewiliak, NoCToelle AMNEMa Aanu BelTaye-
ETO BO UCTPaXKHaTa MocTarnka fia ce OApeau co NMcMeHa Hapenba Ha cyaoT unu
MaK Ha jaBHOTO 06BMHUTENICTBO KAKO OpPTraH Koj ja BOAM UCTpaXkHaTa nocTanka. Mpe-
0B/laJiea MUCNIEHETO AeKa CO Or/ef Ha Toa WTO CyAMjaTa Ha NPeTXoHaTa NocTanka
cera He e aKTMBHO BKJ/TyYeH BO MCTparata, jaBHUOT 0OBMHUTEN € €AMHCTBEHUOT
ApXXaBEeH OpraH Koj e Bo No3uuuja COOBETHO ja PAKOBOAM CO BeluTayereTo. T.H.
»EHAKBOCT Ha OpyXjeTo" Ha oabpaHaTa ce KOMMe3npa Co MOXXHOCTA Taa Aa Kopu-
CTM COMCTBEHM eKCMePTH KaKO TEXHUUKM COBETHULM.

JaBHMOT 06BMHUTEN, 0OBUHETMOT M BPaHUTENOT MMaAAT NPaBO [ja UMeHyBaaT Tex-
HWUYKM COBETHMLM Of] PercTapoT Ha CyACKM BeluTalu unj 6poj He Moxe fa buae
noroneM of [Bajlia Co LeN [a UM NMOMOrHaT Bo cobuparbeTo Ha noJaTouM 3a
CTPYYHM Mpallatba MM 0CropyBatbe Ha BeluTaderbeTo. OgbpaHaTta Bo Ciyyau npef-
BMAEHM BO 0BOj 3aKOH 3a 0jbpaHa Ha CMPOMALLHM IULLA MMAAT NPaBO Ha MOMOLL 0f,
TEXHWUUKM COBETHMK Ha ToBap Ha byueToT Ha ApxaBaTa. [paBaTta 1 06BpCKUTE Ha
BELUTAKOT onpe/eneHu Co 0BOj 3aKOH COO/IBETHO Ce NPUMEHYBAAT U Ha TEXHUUKUTE
coBeTHUUM (uneH 244).

TexHUYKKUTE COBETHMLM MOXE Aia NPUCYCTBYBAAT Ha [AOBEPYBatbe Ha 3afauuTe Ha
BELTALMTE M Aa My MOCTaBYBaaT Ha CyaoT Hapatba 1 3abeneLKn Bo 04HOC Ha Bell-
TauereTo KoM Ce BHeCyBaaT BO 3anMCHMK. Ha 6apare Ha CTpaHKWTe, TEXHUUKUTE
COBETHMLIM MOXAT [ja YYeCTBYBAAT BO [1ejCTBMjaTa Ha BELUTAUEHETO, MPU LITO MOXe
[a npeanaraat nocebHU UCTpaXKyBatba Ha BELUTAKOT, KaKo M a 1aBaaT 3abenellku
KOM Ke Cce BHecaT BO M3BelUTajoT (uneH 245).
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5.6. YBuA M peKOHCTpYKLMja

YBUAOT ro npe3eMa jaBHMOT 06BUHMTEN, a O HErOBO OBNACTYBatbE M NPABOCYAHATA
nonuuMja Kora 3a yTBpAyBatbe UM pasjacHyBarbe Ha HEKaKoB BakeH haKT BO Mo-
cTankaTta e noTpebHo HenocpenHo 3abenexysare. 3apafu NPoBepyBake Ha Npu-
baBeHuTE [JOKa3M UK yTBPAYBakbe Ha PaKTUTE KOM Ce Off 3HAUEHE 3a pPasjacHyBatbe
Ha paboTWTe, OpraHoT LITO ja BOAM NOCTanKaTa MOXe [ja OAPEAM PEKOHCTPYKLM]a
Ha HACTaHOT, KOja Ce BPLUM TaKa LITO Ke Ce NOBTOPAT fiejCTBUjaTa UM CUTyauuuTe
BO YCNOBMTE MO KOM Criopef npubaBeHuTe OKa3W ce oaurpan HacTaHoT. AKO BO
MCKa3uTe Ha OAJeNHU CBEAOLM UM OCOMHUYEHU, OLHOCHO 06BUHETH, fiejcTBMjaTa
MNK CUTYaLMUTE Ce Pa3NIUYHO NMPUKaXXaHK, PEKOHCTPYKLMjaTa Ha HaCTaHOT, Mo npa-
BM/I0, NOCEOHO Ke Ce U3BPLUM CO CEKOj 0 HUB.

6. MOCEBHU UCTPAXXHU MEPKU

MocebHHUTe UCTPaXKHU MePKM CO KoM BUTHO Ce HaBferyBa Bo NpMBAaTHOCTa MOXe fia
ce onpegenaT caMo TOrall Kora e BepojaTHO Aeka Ke ce obe3befaT NoAaToLM 1 f0-
Ka3W HEOMXOAHM 3a YCMeLIHO BOAEHE Ha KPUBMYHATA MOCTamNKa, KoM Ha Apyr HauMH
He MoXaT Aa ce cobepart. KaTanorot Ha MepKuTe 3a KpUBUUHWTE UCTPArk e TaKca-
TMBHO HabenexaH BO 3aKOHOT M He MOXe fla Ce MeHyBa CO APYr 3aKOH M1 Nopa3a-
KoHcku akT.”’ Kako nocebHu Mepku Bo 3KI cera ce HaBeaeHu 12 Mepku:

* CNefietbe U CHUMatbe Ha TeneOHCKUTE U eNeKTPOHCKM KOMYHUKALIMM;

* CNlefietbe M CHUMatbe BO [JOM, 3aTBOPEH MM 3arpafieH NpocTop;

* TajHO CNefietbe M CHUMAtbE Ha NIULA M NPeAMETM CO TeXHUUKM CPefCTBa;

* TaeH yBuA 1 NpebapyBatbe BO KOMMjyTEPCKU CUCTEM;

* aBTOMATCKO NpebapyBatbe M CNOpeAyBatbe Ha IMUHKUTE NOAATOLM;

* YBW[, BO OCTBAPEHM TeNedOHCKM U JpYrY eNeKTPOHCKM KOMyHUKALIMU,

* CMMyNMpaH OTKYN Ha NpeaMeTH;

* CMMYNIMPaHO flaBatbe M NpUMatbe NOTKYM;

* KOHTPO/JMpaHa UCMopaKa M MPeBo3 Ha ML U NpeaMeTH;

* KOPMCTEHE Ha LA CO NPUKPUEH UAEHTHUTET;

* oTBOpatbe HaHKapCKa CMeTKa, U

* CUMYNIMPaHO PErucTpupatrbe Ha NpaBHU L.

MocebHuTe UCTPaXKHM MEPKM MOXe Aa Ce OMnpedenaT CaMo 3a KpMBMUHM Aena 3a
KOM e NponuiLaHa Ka3Ha 3aTBOP 0/ HajMasKy YeTUPH rofuHu, a 3a KoM NoCToM 0C-
HOBAHO COMHeBatbe [leKa Ce MU3BPLLUEHM 0/] CTpaHa Ha OpraHu3MpaHa rpyna, baHaa
AW APYTO 3MI0CTOPHMUKO 34PYXKEHUE, KaKO M 3@ HEKOM TaKCATUBHO HaBEAEHM KpU-
BMYHM fena ofi KpMBUUHMOT 3aKOHMK.

2. Byupete J. JOBYECKW, I'. KAJTAJLIMEB v gp., CreumnjanHute UCTPaXKHU MEPKM BO KPMBUYHOTO 3a-
KoHopmascTBo Ha PM, MPKTIK, 6p. 2, 2009, cTp. 155.
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MepKuTe CO KOM NOMHTEH3MBHO ce 3adhaka BO NPABOTO Ha MPMBATHOCT (uneH 252
ctas 1, Touka 1 no 5) Ha 0bpa3noxeHo bapatbe Ha jaBHMOT 06BUHUTEN T onpefe-
NyBa CyAujaTa Ha NpeTxofHaTa NocTarka co NMcMeHa Hapeaba, foaeka nak apyrute
MepKu (uneH 252 ctaB 1, Touka 6 go 11 3KI) r onpepenysa jaBHUOT 06BUHUTEN CO
nucMeHa Hapepnba.

nO,U,aTOLI,I/ITe, M3BecCTyBakaTta, OKYMEHTUTE N NpeaMeTUTe ﬂpM6aBeHI/I CO NpnUMeHa
Ha nocebHute MCTPaXXHN MepKuK, nop ycnoBn U Ha HauuH yTBpAeHU CO OBOj 3aKOH,
MOXXe fla Ceé KOPMUCTAT KaKOo [OKa3 BO KPUBMYHATa NocTtarnka.

7. UCTPATMHA OABPAHATA

HoBMOT KOHLLeNT Ha CTpaHeuKa UM 06BUHWTENCKA UCTPara ywTe NoBeKe ro akTy-
e/131pa y4ecTBOTO Ha oabpaHaTa BO NpeTxofHaTa noctanka. Konky v obsuHutenot
Aa e 06Bp3aH Ha 06jeKTUBHO M 3aKOHWUTO UCTPaXyBatbe Ha C/yuajoT, TOj Cenak e
CTpaHKa BO NocTarnkaTta M Co CaMOTO Toa TeXHee [1a ja NOTBPAM Te3aTa 3af Koja 3a-
CTaHan co oflyKaTa a NoBefe UCTpara Aeka OCOMHUYEHUOT HAaBUCTUHA IO CTOPUN
AenoTo 3a Koe ce ToBapu. Bo Taa Hacoka, 3KIT npeaBuayBa of MOYETOKOT Ha M3-
BpLUIYBak€ Ha CBOjaTa [OMKHOCT, OpaHUTENOT Aa MOXeE [ia Npe3eMa onpeaeneHu
fiejcTBMja 3apaam NpoHaoratbe U cobupatbe Ha AOKa3W BO KOPUCT Ha ofbpaHaTa.
3apaau cobuparbe noTpebHU U3BECTyBatba, OPaHUTENOT UM Of HEFO OBACTEHUOT
NPUMBATEH UCTPAXMTEN MOXeE [la pa3roBapa CO /LA KOM MOXaT Aa M3HecaT OKof-
HOCTM KOPMCHM 33 LieIMTe Ha UCTPaXKHWTE fejcTBMja. bpaHUTenoT Ke MoXe Ha jaB-
HWMOT 0OBMHMTEN M Ha CyAMjaTa Ha NMpeTXof4HaTa NoCTarnka HeMmocpeaHo Aa UM U
npe3eHTMpa MHOPMALMUTE U AOKA3NUTe KoM Ce BO MPMMOT Ha JIULETO LITO o 3a-
cTanysa.

Hoswuot 3KIM uHaky 6UTHO ro peflyumpa y4ecTBoTo Ha ofbpaHaTa Npu Npe3eMareTo
Ha NpOLLeCHUTE [1ejCTBMja LTO MM BOAM jaBHUMOT 0OBUHMTEN, CO LWTO ja HaManyBa
MOXXHOCTa 3a ,,e[JHAKBOCT Ha OpyXjaTa“ BO MCTpaXkHaTa noctanka. [logeka egHu
MMCNaT fieKa CO y4ecTBOTO Ha obpaHaTa HenoTpebHo ce HaMasyBa eduKacHOCTa
Ha nocTankata, Apyrv TBpAaT fieKa ako HenpucycTBOTO Ha ogbpaHaTta He e yC/oB
3a Npe3eMatbe Ha UCTPaXKHUTE AejCTBMja, Toa HeMa HenoTpebHO Aa ja pa3BieKysa
nocTankata. 3a oabpaHaTa e cenak BaXHO 4a MOXeE fla UMa YBUA BO CMIUCHUTE, a He
M A3 ce NOBWKYBA Aa MPUCYCTBYBA Ha A1ejCTBATa, MNa Hej3MHOTO MPUCYCTBO M BOOMLUTO
(hOPMaNHMOT NPUCTaN KOH UCTPaXHUTE AejCTBMja Ce UMHM HECOOABETEH aKo 3eMeMe
BO NpefBuA AeKa BO 0Baa (ha3a AoKa3uTe caMo Ke ce npubupaart, a HeMa Aa ce u3-
BenyBaat. Cenak, OCBEH Kaj MCMMTYBaeTO Ha CBeOLMTE, afBOKaTUTe Kako bpa-
HWUTeNM Ke MOXXe Aia MPUCYCTBYBAAT Ha NOBeKe BaXKHM f1ejCTBMja BO MCTparaTa Kako,
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Ha NpuMep, Kaj NpeTpecute (uneH 191),”* ucnutysarmeTo Ha 06BMHETMOT (uneH 71,
206), BewTayetbaTa 1 YBUAOT (uneH 233).22

BeKe B1aoBMe fieKa 0COMHUYEHUOT NOBEKEe HEMa [la MOXKE HUTY Aja Fo 0CMOpYyBa MNo-
BeAYBarETO Ha MCTPAXXHATa MOCTAMKa, WTO 3HAYM AeKa CTaHLApAOT Ha OCHOBAHO
COMHeHue 3a (hopMasHo NoBeayBatbe Ha MCTparaTa HeMa Jja MoXe Aia ce 0CropyBa
npen cyn (ocBeH Kaj NpUTBOPOT) U Ke Buae caMo 0f MHCTPYKTMBHA Npupoaa. 3ropa
Ha OBa, 06BMHETMOT BOOMNLITO HEeMa f1a Ce U3BeCTYBa 3a (DAaKTOT AeKa NPOTUB HEro
e noBefeHa UcTpaxHa noctanka!” Toa e 6e3 cOMHeHMe NOMNOBO/HO 3a 0OBUHUTEN-
CTBOTO Off €4HOCTaBHA NPUUMHA LUTO MOXHOCTA UCTparaTa fia Ce OCyeTH of CTpaHa
Ha OCOMHMYeHUTe Taka ke buae MHory noMana. Oa ogbpaHaTa OUTHO ja XeHauKe-
nupa, Ho He Tpeba f1a ce 3ab0paBy [leKa BAaKBOTO peLleHne MMa U HEKOM MPeAHOCTH
33 0COMHMYEHMTE: TaKa, MOXHO e [la Ce BO3HEMUPYBAAT rparaHu Kou MoXXebu HUKO-
raiw v HeMa fia 6uaaT noa o6BMHEHME; MOMana e BepojaTHOCTa Aa buaaT CTaBeHu
BO MPUTBOP (LUTO BO C/yyaj HA HMBHO MH(OPMMpaAtbe 3a TOa [ieKa ce Noj UCTpara
MOXe [la Ce CNyuu 3apajM CTpaByBatbeTO [eKa Ke noberHat unm Ke BaujaaT Bp3
TEKOT Ha MOCTarkKaTa CO KpUetbe UMM YHULLTYBatbe Ha JOKA3UTEe UTH.) U CIl.

BakBoTo NoTUCHyBatbe Ha oabpaHaTa Of UCTparuTe Ha 06BUHWUTENCTBOTO (M NONK-
umjata) o HoBuoT 3KIT Ha NpB nornen usrnea NPUAMYHO Ha LITETA HA MHTepecuTe
Ha ofibpaHaTa, Ho Tpeba fia ce Hab/byayBa OA acneKT Ha fechopManMU3MUPabETO Ha
UCTparaTa U MHCUCTUPAHLETO [OKA3MTE f1a Ce U3BelyBaaT CaMO Ha jaBHaTa pacnpasa
npepn cynoT. CTpaHeukuTe NoCTanku BrpoyeM noppa3bupaar ,e4HAKBOCT Ha
OpYXjeTo" lypM No 3aBpLIYBarETO HA MCTPAraTa; Torall CTpaHKMUTE Mopa [ia ' oT-
KpujaT AOKa3uTe CO KoM pacronaraat, M UCTUTe Aa MM TeCTUPaaT Ha KOHTPaAMKTOpHa
jaBHa pacnpaBa npef HenpucTpaceH cya.

2 CornacHo uneH 191, nuuieTo Kaj Koe Nk Bp3 KOe Ce BPLUM MPETPECOT Ke Ce MoyuM Aeka 1Ma MpaBo fia 3eMe
6paHuTeN, Koj MOXe Aia MPMCYCTBYBA Ha MPETPECOT, a aKo € BEPOjaTHO AieKa TOj BO POK O 2 Yaca He Moxe
[Ja [i0j e, Ha NLLETO Ke My Ce 0BO3MOXM Jia 3eMe BpaHuTeN Of IMcTaTa Ha AeXypHu 6paHuTenu. Baksata
ofipesiba u3rneaa Masky HeCOOfiBETHa Kora MpeTpecoT He ce BPLUIM Kaj 0BBUHETHMOT, TYKY Kaj TPETO NnLie.
2Unen 233 o Mpeanorot Ha 3K cnoMeHyBa Np1cycTBo Ha OpaHUTENOT CaMo Ha YBMAOT, HE U Ha PEKOH-
CTPYKLMjaTa, LUTO 0YMriefHo e nponycT. MpUcycTBOTO Ha BPaHUTENOT MPK BELLTAUEHETO EKCTIMLMUTHO
He Ce CrioMeHyBa, HO Jieka oabpaHaTa e aKTMBHO BK/TydeHa Mpu 0Ba f1ejCTBME Ce IMefa 0f MOXKHOCTa BO BPCKa
CO BelLTaYeHbeTo f1a Ce aHraXMpaaT M eKCnepTv Ha obpaHaTa Kako TeXHWUKM COBETHULM (unen 244, 245).
2. Bupere kaj: [I. JIUK, PecpopmMaTta Ha ucTparata Bo Penybnuka MakegoHuja, Maructepcku Tpya,
MpaseH cakyntet, Ckonje, 2009.
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AEN 2.
KOMIMAPATMBHMN
[TPAKCH
SANCTPATATA

1. BOBE],

MoaepH1OT TpeHA BO UCTparuTe Ha KpuBHUUHUTE Aena Bo EBpona ro onbenexysa
e[HO ABMXKEtbe LITO Ce OAAANeYyBa Of MHKBU3UTOPCKUTE UCTPAXKHM METOAM KoM
ondaKaaT CyAcKo MCMUTYBatbe M HafA30p, a Ce NPUOMMKYBA KOH MOMMLMCKATa
MUCTpara noj Hafg3op Ha jaBHUOT 0BBUHUTEN.

CucTeMuTe KOM Ce TyKa pasrfiefaHu rv oTCIMKYBaaT pasfiMKMTE U CIMYHOCTH BO EB-
pona 1 Bo MefyHapoAHWTe CyA0BU M TpUbYHanM.

Hekonky BaxHu 0COBEHOCTH M ofieNlyBaaT MCTPAXKHUTE MOCTAMNKM BO CUCTEMMTE
Ha 06MuajHO NPaBO/aKy3aTOPHM CUCTEMM U FparaHCKUTE MHKBM3UTOPHM CUCTEMM
MK XMbpUAHUTE rparaHCKK aaBep3apucku cuctemu. CyMMpaHo, TMe Ce COApXKaHM
BO O/IrOBOPHOCTA 3a UCTparaTa, ONCeroT Ha CaMaTa MCTpara, IMCKPETHOTO NpaBo
[1a Ce UCTPaXKyBa W FOHM, KAKO W yioraTa Ha Cy0T BO NPOLLECOT Ha noaurate 06-
BMHEHMeE U UCTpara.

Co ucknyyok Ha AHrnuja 1 Benc (O6eamnHetoTo KpancTso), Bo cekoj of HaumMoHan-
HWUTE U MefyHapoaHUTE CUCTEMM LITO ce M3bpaHM 3a cnopeba, 06BUHUTENOT € 3a-
[OMKEH 3a UCTpaXKyBake Ha flenaTa, co Toa LUTO BO NpaKcaTa BO 3eMjuTe CO
KOHTMHEHTANIHO NPaBO KOM KOPUCTAT aKy3aTOPHM CY[CKM MOCTAMNKK roneM ien o
ucTpaxkHaTa paborta e Bo paLeTe Ha [Monuuujarta.

Bo AHrnuja v Benc, kako ucknydok, rnagHo Monuuujata e Taa Koja UCTPaXyBa KpMBUY-
HW [iena U, BO HajroneM 6poj cnyyau, v npocneaysa oo Kpanckata obBuHuTeNnCKa
cnyxba Koja ro cnpoBeayBa KpMBUUYHOTO roHewe. OapefeHu crneuujanmsmpanm
areHuum opM1paHu co nocebeH 3aKoH, KoM UMaaT KOHKPETHU (hYHKLMM, BO CBOETO
[iejCTBYBatbe KOMOMHMPAAT UCTpara 1 KpMBMUEH NPOroH. Bo UMCTo rparaHCcKuTe MHK-
BM3MTOPHM CUCTEMM, UCTPAXKHUOT CYACKM Cy)XDEeHWK ja Haarneaysa uctparata. Bo
rparaHCcKuUTe CUCTEMM KOM Ce pa3rfieflaHu Kako U BO MEFyHapOLHUTE Cy[0BU U TpHOY-
Hanu, 06BUHUTENOT UCTPaXKyBa U MM HALATNeAyBa UCTPAXUTENUTE UM NOAMLMjaTA.
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CyfckaTta KOHTPONa UM HaA30p € fieN of UTaujaHCKUOT rparaHCKM afiBep3apUCKu
XMOPUIEH CUCTEM, HO He e Aen 04 BOCAHCKMOT XMOPUAEH CUCTEM.

Bo MHory rparaHcKku cUcTeMM, OTKaKO e NoAHeCceHa KpMBUYHA NpujaBa, MCTparaTa
e 3agomkuTenHa. Bo obudajHoTo npaBo, nosmMumMjata MMa AUCKPELIMOHO NpaBo fa
He noBefe UCTpara, 0OBUHUTENOT MMa LUMPOKO AUCKPELMOHO MPaBO Aa He NoAUrHe
06BMHEHMe 33 CNyYajoT.

Bo rparaHcK1TE MHKBU3UTOPHM CUCTEMM UCTPAXMTENOT, BKNO Aa e Toa CyaujaTa, 0b-
BMHWTENOT UNK NoNMuMjaTa, Mopa Aa bapa u ocnoboauteneH Matepujan. Bo cuctemute
BO KoM Baiee 0b1yajHOTO NpaBo, of Apyra CTpaHa, buaejKM ce BOAEHM Of CTPaHMTE,
He ce 6apa O/ OpraHoT KOoj ja BOAM UCTparaTa akTMBHO Ja bapaaT ocnoboanTenHu
MaTepujanu, TYKy OHMe KoM Ke Ce OTKpujaT, la M Ce [oCTaBaT Ha oabpaHara.

CucTeMuTe BO KoM BNlafiee 06MuajHOTO NPaBo, KOM Ce BOLEHM 0 CTPaHKUTE, My 1aBa-
aT Ha 0OBMHUTENOT LIMPOKO AUCKPELMOHO NPABO Ha OAydyBatbe a1 efieH Cyuaj ke
3aBpLLUM Ha CyA No 3aBpLueHaTa uctpara. Bo AHrnmja u Benc, 06BuHMTENOT NOKpEHYBa
06BMHEHWe [0 CYAOT, MO WTO CYAOT MM pasriefyBa [oKasuTe, [OAEKA BO ApyruTe
MelyHapOAHM M HaLLMOHANIHM CUCTEMM OANTYKaTa Ha OOBMHMTENOT ianu CNy4ajoT ke
MPOAOMKM BO CYLCKMTE MHCTAHLMM MOAJIEXM Ha Cy[ICKa aHanM3a Koja Tpeba aa yTpau
[lanu NocTojaT AOBOMHO [OKA3M 33 NOTBPAYBatbe Ha 0OBMHEHMETO, a CO TOoa M 3a
MPOLOMKYBatbe Ha CNYYajoT KOH ha3aTa Ha Cyaetbe.

Bo cekoj of npoydyBaHuTe cucTeMu, MoTpebHo e fa ce fobue oBnacTyBakbe of Cy-
AMja 3a CrpoBefyBake OAPeAeH! UCTPaXKHU METOAM, KaKo LTO Ce Halo3M 3a npe-
TPEC UK NPECPETHYBakE Ha eNEKTPOHCKM KOMYHUKALIMM.

Ynorata Ha 6paH1TENOT € CIMYHA BO CUTE CUCTEMM BO CMUC/IA Ha TOA AieKa bpaHu-
TeNOT Ha 06BMHETMOT MMa 3aJaya Aa OLrOBOPM Ha apryMeHTuTe Ha O6BUHUTEN-
CTBOTO M Aia M3rpaau ondpaHa. Bo utanujaHcKMOT cucTeM Ha bBpaHUTENUTE UM CTOM Ha
pacrofarate ofpefeHa NoMoL Of CyaAuuTe. MTanujaHCKMOT CUCTEM Ce pa3NnKyBa
OfL APYruTE Mo TOa WTO bpaHMTENOT MOXe Aa buae NpuUcCyTeH Npu cute hopManHu
aKT1 o ucTparara.

Bo MefyHapogiHuTe cyaoBu v TpubyHanu, O6BuHUTENCTBOTO M 04bpaHaTa cnpose-
[lyBaaT CBOM COMCTBEHM UCTparu. McTparaTa e LenocHo BO HaJIeXXHOCT Ha 06BM-
HWUTeNoT. MefyHapoAHMOT KpMBUYEH Cy [03BOJYBA YUECTBO Ha e[ieH NPeTCyAcKu
COBET BO UCTPAXXHMOT NpoLiec.
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2. AHIIUJA UBEJNC (OBEAUHETOTO KPAJICTBO)
2.1. Bosea unperneg

AHrnuja u Benc gonro BpeMe MMaaT nocTarnka BO KpMBMUHATA MCTpara 3a Koja ce
Be/M [ieKa e , BKOPeHeTa BO aKy3aTopHaTa TpaamLmja” Bo Koja ynorata Ha 06BMHUTENOT
BO MCTPaXKyBatbeTo Ha KPUBMUHMTE [ena e orpaHuyeHa.”! McTpaxHaTa areHuuja
MCTPaXyBa [jann e CTOPEHO 0ApeieHO KPUBMYHO e, U JOKOMKY YTBPAM AeKa e
TaKa - Koj € 0[iroBOpeH 3a UCTOTO. McTpakHaTa areHumja HeMa OAroBOPHOCT aKTUBHO
Aa cobupa MHDopPMaLMM 1 foKa3u Kou b1 rv ocnobopune of BUHa OCOMHUUYEHUTE
1 06BMHETUTE.

MCTpa)KHIATe 0OB/1aCTyBatba, KaKO afncewheTo, NPeTpecoT 1 3anieHyBakbeTo, UCINTY-
BakheTO OCOMHUYEHU NHLa M npeTnpoLeceH NpPpUTBoOp ce ,D,e¢)MHMpaHM nypeaneHu
0/l noBeke CTaTYTH, 3aKOHM U OOJTYKMU Ha CYAOT Ha

Kpanckaitia obeuHuiliencka ciyxba e enasHailia obeuHullieicka azeHyuja U co Hea
pakosogu gupekitiopolli Ha JagHoilio obguHuUlieNcilieo Koj e ucitiospeMeHo U gupek-
{tiop Ha gaHOYHOIO U YapuHcKoilio obeuHultienciteo.

MonuupckuTe cnyxOeHNLM, KaKo MPUMAPHU UCTPAXUTENM, HE Ce KOHTPOIMPAHM U He
A061BaaT HACOKM 3a PaboTaT M YNIOTUTE HA UCTPAXKMUTENOT M OOBUHMTENOT BO HajroneM
Aen ce opaenenu. Mcknyyok of oBa npasuno e Ynpasata 3a TeLKu1 U3MaMu, NOTKyn 1
Kopynuuja. Kako v Bo MeryHapofHuTe CynoBH, Bo 0Baa Yripasa paboTaT MynTUAMCLMIT-
JIMHaPHX TUMOBM COCTAaBEHM 0 CMeTKoBoAMTENM, baHKapK, bep3aHcku Bpokepw,
MHOPMATUUKM MHXKEHEPH M MONMLMCKM UCTpaxkuTenu. CneuujanmusmpaHaTta dyHKLM)a
Ha YnpaBaTa 0BO3MOXYBa Taa fia nobapa aa M buaaT cTaBeHu Ha pacrnonaratbe ao-
KYMEHTM MOBP3aHM CO HEKOja MCTPara UM KpUBKUUEH MPOTOH a, [LOKOSKY JOKYMEHTUTE
He buaaT fobuenu, fa nobapa Hanor 3a npetpec.” [ipyrv cneumjanmsmMpasm areHLumm
KOW BPLLAT M UCTPara M KpUBUYHO roHerbe ce MUHUCTEPCTBOTO 3a TProBuja U MHAYCTPH]a,
[upekupjaTa 3a 3apasje M 6e3benHocT Npu paboTa, AreHumjaTa 3a XXMBOTHa CpeauHa
1 MMHMCTEPCTBOTO 3a CoLMjanHa 3alTHUTa KOe Ce 3aHMMaBa Co M3MaMM o obnacTa
Ha COLMjaNIHOTO OCUTypYyBaHbe.

Op 1cTparuTe ce oYeKyBa [ia F'M NOYMTYBaAAT FapaHLMMUTE 3a 3alUTUTa Ha YOBEKOBUTE
npaBa coap>xaHu Bo EBponckaTta KoHBeHLMja 3a YOBEKOBM NMpaBa. 3aKOHOT 3a YoBe-
KoBuTe NpaBa of 1998 roguHa (uneH 3) npeasuaysa: ,,Konky WTo e Toa MakCMManHoO
MOXXHO, 3aKOHWTE 1 NOJ13aKOHCKMUTE aKTWU MOpa fia Ce UMTaaT U fia Ce CpoBeayBaaT
Ha HauWH Koj e KoMnaTUbuneH co npasaTa of EBponckaTa KOHBEHLMja 3a YOBEKOBM

24 UcTpaxHaTa hasa oA KpMBMUHMOT npouec Bo AHrnuja u Benc” - Ea Kejn, XXaxknun XowcoH, Tajc
MpakeH (pegaktopu); OcoMHmuuyennTe Bo EBpona: MpouecHuTe npasa Bo UCTpaxHaTa hasa o4 Kpu-
BMYHMOT NpoLiec Bo EBponckaTa yHuja (MefyHapofHM CTyauu 3a coLMjanHoTo ocurypysatbe (Inter-
sentia)) 2007, ctp. 59

2-0ppen 2, 3aKoH 3a kasHeHaTa npasga oa 1987 roa.

%-0ppen 24, 3akoH 3a MonuumjaTa 1 foKa3uTe BO KpMBMUHATA MaTepuja on 1984 rog,.
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npasa”. Kako npuMep, 06BUHUTENOT MOpa fa ¥ 1 Aafie Ha oabpaHaTa cuTe MHop-
MaLumn Kou ro ocnobofyBaaTt of BUHa 06BMHETHMOT MM MaTepujan Koj r'm AUCKpe-
A1TUpa cefoumnTe Ha OBBUMHUTENCTBOTO.

WUHTPY3MBHUTE UCTPAXXHM METOAM, KAKO LUTO Ce Hano3uTe 3a NPeTPeC M NpecpeTHy-
BaHETO Ha eNIeKTPOHCKMTE KOMYHMKaLIMK, Mopa Aa buaaTt ofobpeHu o cTpaHa Ha
CYnCKM PYHKLMOHEpM.

2.2 Ynorarta Ha lMonuuujata Kako UCTpaxuTen

MonuuujaTa e areHuuja Koja MMa NPBEHCTBEHA OAFOBOPHOCT 33 UCTPaXYBatbe KpH-
BMYHM ieN1a U ancere 0COMHUYeHU Bo AHrnunja u Benc. ObBuHUTEN MAK CyacKu
OpraH He BPLIM HafiBOPELLEH HaA30p HaA UcCTpararta.

Taka, NonMumjaTa 0JTyuyBa KoM KPUMBMUHM ieNa Aa M MCTPadXKyBa, KaKo fa r1 UCTPaXKyBa
M KOO Aia UCMTYBa MM Aa npueefe. MonuumjaTa e oaroBopHa 3a cobupatbe [oKasm,
MCMUTYBatbe CBEAOLM, anCetbe U NPUBEAYBatbe OCOMHUUEHM BO NMOMMLIMCKA CTaHULL,
MCNUTYBatbe OCOMHMYEHM, KaKO U 3a NpubaByBatbe 1 M3BPLLYBatbe CYACKM U3[aeHH
HaNOo3M 3a MPeTPec, 3anneHa 1 eNeKTPOHCKO cnedetbe. Monuumjata Moxe Aa u3-
BPLUM arncerbe AOKOJMKY NOCTOM OCHOBAHO COMHEBatbe fieKa KPUBMUHO [eno € u3-
BpLUEHO, BO TeK MK Ke B1ae n3BplieHo.2

KonekcuTte aHeKTMpaHM KoH 3akoHOT 3a [MonuuujaTa M foKasuTe BO KpUBUYHATa MaTe-
puja ypenyBaaT rofieM [ieN Of CpoBe/yBakbEeTO UCTPar BKITyUyBajKW ro M UCTIUTYBAHETO
OCOMHWYEHM, HUBHWUTE NpaBa [OAEKA Ce BO MPUTBOP, MYLUTAHETO CO KayLMja UTH.
MonuuwjaTa 1 cnyxOeHuLMTe Ha MCTparaTa, Kako LTO ce CyXO6eHULMTE Ha JAHOUHOTO
U LAPUHCKOTO 0OBMHMTENICTBO KOM MCTPAXKYBAAT [AHOUHM M LLAPUHCKU KPUBUUHM
AieNna 1 Kou NoJHeCyBaaT NpujaBu NPOTUB CTOpUTENUTE ce 0bBp3aHM co 3aKkoHuTe.”
CynoT MoXe fia 0Thp/In ro CeKoj fLoKa3 Koj e obe3befeH cnpoTuBHO Ha Kogekcute.

Pa3sroBopuTe (MHTEpBjyaTa) CO 0COMHUYEHKTE BO BPCKa CO AehMHUPaHU KPUBUUHM
fAena (Kako M OHMe LUTO Ce U3BPLLYBAAT BO KpaCKuUTe CyA0BM) MOpa ia O1AaT CHUMEHM
Ha NIeHTa UMK, [LOKOJIKY He NMOCTOjaT TaKBU TEXHWUUKM YCNOBM, fla b1aaT 3anuiuaHu Ha
XapTHja BO UCTO BpeMe JofeKa ce U3BpLLyBaaT.”’ OBBUHUTENUTE YECTO T’ KOPUCTAT OBUE
Pa3roBopHM Kako JoKa3 npoTus 06BuHeTHOT. Koj 61no of cTpaHKuTe Bo NocTankaTta
Moxe fia nobapa TaKBMOT CHUMEH pa3roBop fa buae nywTeH (cnywHart) BO CyAoT.

an3HaHMe ,EI,O6I/IEHO npeky npuHyna (T.e., CO noMoLl Ha Mayere, He4HOBEeYKO MK
MOHWXXYBAYKO NMocTanyBame, yn0Tpe6a MU 3aKaHa 3a yn0Tpe6a Ha HaCW'ICTBO) Mnn BO
OKOJNHOCTU KOM TO NpaBaT NPU3HaHMETO HeBeponocijo, He MOXXe fa C€ UCKOPUCTHU

21-0ppenu 60, 67, 3akoH 3a [Nonuumjata 1 fokasuTe Bo KpuBMUYHaTa MaTepuja oa 1984 rop.

2. Oppen 78, 3akoH 3a MonuvumjaTa 1 foKasuTe BO KpMBMUHATA MaTepuja oa 1984 rog,.

2-0ppen 60, 3akoH 3a MonuumjaTa v LoKasuTe BO KpuBMYHaTa MaTepuja o 1984, Kopekc C, oanen
11 v Kopekc E.
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NpPOTUB OAPeeHO N1Le 3a BpeMe Ha cyereTo.” [lokonky onbpaHaTa M3jasu ieKa
OflpeieHo Npu3HaHue 6uno fobreHo NpeKy NpuHyLa, CyA0T He MOXe MCTOTO fAa
ro CMeTa 3a AONYLTeH AoKas, Cé foAeKa He buae ybeaeH aeka NpU3HAHMETO He
6uno npubaBeHo Ha TakoB HaumH.> CyaoT, MOXe fia He LONYWTH A0Ka3W JOKONKY
,CO OTNefl Ha CMTe OKOHOCTH, BK/TyuyBajku I’ M OKONIHOCTUTE BO KOM Ce npubaBeHu
[I0Ka3uTe, [OMYLUTaETO Ha [oKa3uTe 61 MMaNo TaKoB HeraTUBeH edheKT Bp3 npa-
BMYHOCTA Ha Cy/eHEeTo WTO CyAoT He b1 Tpebano ucture aa ru gonywtn”.>

Mpen UcnuTyBaHeTo, 06BMHETMOT Ce NpeaynpeayBa co 36oposuTe: ,Moxe Aa M HaLLTETMLL
Ha CBojaTa ofibpaHa [OKOMKY NPy UCMIUTYBAHETO He CMIOMEHELL HELUTO Ha LWTO Ke ce
MOBMKaLL NMOAOLHa BO cyAoT".* 3a 06BUHETMOT KOj Ce NMOTMMpa Ha TaKBUOT MaTepujan
Ha Cy[, Toa MOXe fla UMa HeraTBHM nocneamum.> Bo npakca, oBa MOXe fia ro CTaBy efeH
BpaHuTeN, KOj COBETYBA CBOj K/IMEHT BO MONMMLMCKM NPUTBOP, BO TellKa Nonoxba,
3aT0a LUTO BO TOj MOMEHT aiBOKATOT HeMa MpaBo Aa bapa LeNoCHO OTKpUBakE Ha
KOHLLeNTOT Ha 06BMHMTENCTBOTO. A, 6€3 Aa ce 3Hae 06eMOT Ha MONMULMCKMOT CNYYaj,
€ MHOTY TelKO Aa ce onpeaeny kKou cé oabpaHu MoXe a NocTojaT, Ha NpuMep,
caMoofibpaHa na 3aToa COBETYBaHETO Ha KIMEHTOT & MHOTY OTEXHATO.

CynoT Mopa f1a 3eMe NpeABUA U TOa AieKa 0COMHUYEHUOT MoXXebu [obun npaseH
coBeT fla Monuu.*> CycKaTa npakca 1 TONIKYBakeTo Ha 0Baa oapeaba ce LWMPOKHM a
EBponckuoT cyp, 3a YoBEKOBM MNpaBa LiEHM eKa TaKBUTE HEraTMBHM 3aK/Ty4oLm Mopa Aa
6uaaT ,,HeonXxoaHO orpaHuyeHK”.* EBPONCKMOT Cy/ MMa NpecyfeHO AeKa OfOXKYBAHETO
npucTan Ao npaBeH COBET BO OKO/IHOCTM KOTa HeraTUBHUTE MOCHEAULM Ce MOXHU
Of1 MONYEHETO He e KoMnaThbuneH co YneHot 6 (3) o EBponckaTa KoHBeHUMja.*’

Bo TeKkoT Ha efHa ucTpara, MNonuupjata Moxe 10 OApefieH Cyaumja Aa noaHece bapatbe 3a
HasIor 3a NPeTpec 3a fia M3BPLUM NPETPEC Ha NPoCcTopUM.*® 3a Hano3uTe 3a eNEKTPOHCKO
npecpeTHyBatbe, 04 ApYyra CTpaHa, He e NoTpebHO CyAcKo, TYKY MUHUCTEPCKO 0406~
peHue of, MUHUCTEpOT 3a BHATpeLLHU paboTu Koj MoXe Aa ro 0406pu caMo Toraly
KOra € BO HaLlMOHaNeH MHTEPEC UK 3a Aa Ce CMPeYn UK ja Ce OTKpUe Cepuo3eH
KpUMMWHan, KOj AenyMHO ce AechMHMPa KaKo [iena 3a KoM e NpefiBuAeHa Ka3Ha 3aTBop
ofi HajManky 3 roanHun.*’ Ho, MaTepujanot obe3beneH Npeky npecpeTHyBambeTo, 3a
pa3nuKa of NOBEKeTO ApXKaBK, He € J03BOJEH KaKo 0Ka3 Ha cyf.

0-Oppen 76, 3akoH 3a MonuuujaTa M foKasuTe BO KpMBMYHATA MaTepuja oa 1984 rog.
31-Oppmen 76 (2), 3akoH 3a Monuumjata v [oKa3uTe BO KpMBMUHATa MaTepuja oa 1984 roa.
32.0ppen 78, 3akoH 3a MonuumjaTa 1 foKasuTe BO KpMBMUHATa MaTepuja og 1984 rog,.

33 3akoH 3a Monuumjata 1 fokasuTe BO KpuBMYHaTa MaTepuja o 1984, Kopekc C 10.5
34-Oppen 34, 3akoH 3a ka3HeHaTa Npasfa M jaBHKOT peg o4 1994 rop.

35- KoHpapoH npotus ObeamnHetoto Kpanctso 2000-V

3. Ejsepun npotus Obeamtetoto Kpanctso 2000-VI

37- Mjypej npotus O6egunetoto Kpanctso A 300-A (1994)ctas 55, Konapor npotus ObeamHeToTo
Kpancteo 2000-V.

3. Oppen 8, 3akoH 3a MonuumjaTa U JoKasuTe BO KpMBMYHATa MaTepuja o 1984 rog.
¥-0ppenn 51 17, 3aKkoH 3a ypesyBarbe Ha UCTpaXkHUTe HagnexHocty og 2000 rog.
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MonuuujaTta MoXe [a U3BPLUM NPETNPOLLECHM NOCTAMNKM HA MAEHTUdMKALM]ja Kako
LITO Ce MPeno3HaBarbeTO M rpynHaTa MAeHTU(DMKaLM]A 38 BpEMe Ha KOM Ha OCOM-
HWMUYEHUTE Mopa Aa UM ce Jaje ,pasyMHa MOXHOCT Aa MMaaT COBETHMK (afiBOKaAT)
MNW NpujaTen NPUCYTEH CO HUB 3a BpeMe Ha nocTankaTa“.

He nocTojat chopManHu npasuia OKONy M3BpPLLYBaHETO Pa3roBop CO CBEAOLM KOU
He Ce OCOMHMYEHM 33 CTOPEHO KPUBMUHO fENO.

3a pas3nuka of MHory apyru esponcku cuctemu, ObegnHetoto Kpancteo HeMa
npaBHa aeduHULMja Ha TEPMUHOT ,,0COMHMYEH”. 3a 3aApPXKyBatbe Ha /LLE BO MO-
JIMLMCKM NPUTBOP Nofonro of 36 Yaca e notpebHo cyacko ogobpenue.* Mputeop
6e3 obBMHeHMe Nogonr oa 28 aeHa e [03BoNeH co 3aKoHWTe 3a Tepopusam o 2000
1 2006 roguHa. MNpUTBOPEHOTO NKLLE MOXKE HACAMO Aia Ce KOHCYNTMPA CO afiBOKaT
[OKOJIKY NI1LLeTo ,, Toa ro nobapa“ 1 Toa Mopa ia My Ce 103BO/U KOJIKY € MOXHO o-
bpry; Bo oapeaeHn OKONHOCTH Toa Moxe Aa buae ofnoxeHo u fo 36 yaca uu ao
CeiyM fieHa BO AeduHMPaHM ,TePOPUCTUUKM" KPUBMUHM fena.*

OdbmunjanHo HasHaueH cnyxH6eHWK 3a MPUTBOP BO CEKOja MOMMLMCKA CTaHULa U
,MPHjaByBa" 0COMHUUYEHMTE 3a CTOPEHM KPUBUYHM [ieNa M OANyYyBa Aamv fa bugat
MYLUTEHM CO KayLiMja MM 3a[ipXKaHK, BO OUeKyBatbe Ha CYCKO MUCTIEHE 33 MPUTBOPOT.

2.3. Ynorata Ha 06BMHUTENOT

O6BMHMTENOT MOXe fa ja COBEAYBa M BOAM MONMLUMjaTa 3a BpeMe Ha ucTparata.
Kpanckata obBuHMTENCKA CNy)K6a YNpaByBa co 0OBUHYBAHETO 33 MHOTY KpMBMUHM [ieNa.

Kpanckata obsuHuTENCKa cnyxba belwe dopMupaHa Bo 1995 roguHa co KpajHa
uen aa ce ognenat ynorute Ha Monuumjata u O6BUHUTENCTBOTO U [ia Ce rapaHTUpa
He3aBWUCHOCTa Ha BTOPUTE Of MPBUTE - MMaLLIe 33 LieNl MOCTUTHYBakbe jacHa nogenba Ha
TPYAOT NOMery ABaTa ApXXaBHM opraHa, npu WwW1o O6BUHUTENCTBOTO HEMa HaZ30pHa
ynora Hag MonuumjaTta. Mako KpanckaTa o6BuHUTENCKa Cyk6a € 0AroBopHa cryyaunte
[la [0jnaT Ao CyAckaTa MHCTaHUMja, noMery fBeTe (hyHKLMM MOCTOM 3HAUMTENHO
npeKnonyBake, Koe ce corneflysa Bo Toa WTO c/ly6aTa ja COBEeTYBa M ja HacouyBa
MonuumjaTa, rv pasrneaysa MaTepujanuTe o4 UCTparaTa, a noToa v jaBaaT HaCoKM
Ha [NonuuujaTa 3a Toa fanu M KakBa KpUBMYHA NpuMjaBa MOXe [a Ce MOAHece.

Bo ynatctBata 3a Kpanckute 06BuHMUTENM Kon paboTaT Bo [IMpekTopaTtoT Ha jaB-
HOTO 06BMHUTENCTBO CTOM ieKa TMe MM 0b6e3beyBaaT ,,HACOKM U COBETU Ha MONK-
LMCKMTE MHCMEKTOPM 3a BPeMe Ha LieNIMoT NpoLec Ha MCTpara M Ha KPUBUYHO
roHetbe. OBa MOXe [la ce 0HeCyBa Ha NpaBLMTE Ha UCTparaTa, NoTpebuTe Bo BPCKa

0. 3akoH 3a MonuuujaTa 1 fokasuTe BO KpuBMUHaTa MaTepuja of 1984 ron. Kogekc D

41 Oppenw 34, 37, 39, 40, 41, 42, 44 v Kogekc C, 3aKoH 3a Monuumjata 1 LOKasuTe BO KPMBHUUHATA
MaTepuja of 1984 ropg

42 Oppen 58, 3akoH 3a lNonuuujaTa M fLoka3suTe BO KpuBMUHaTa MaTepuja of 1984 rop.
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CO JOKa3MTe M1 MOMOLL BO NMOCTANKMTE KOM My MPETXOAAT Ha MOKPeHyBakbeTo 06BU-
HeHue. Kpanckute 06BUHUTENM Ke BUAAT NPOAKTMBHM BO MAEHTUMKYBAHETO, a
Kaje LITO € MOXHO M BO OTCTPaHYyBakeTO Ha Hej0CTaTOLMTE BO BPCKA CO JOKA3MTE,
KaKo M BO PaHOTO 3aBpLLyBatbe Ha OHME Cllyyau LUTO BEKe HE e MOXKHO [ia Ce 3ajakHaT
CO [LOMOJHUTENHU UCTPaXHM AejcTBa”. ObBMHUTENNUTE MOpPaaT ,,a Ce NMOTPUXaT fa '
MMaaT cuTe MHhOPMaLMM KOM MM Ce MOTPebHM 3a Aia LoHecaT MHKOPMMPaHa Of/1yKa
3a Toa Kako Hajaobpo aa ce noctanat BO Cy4ajoT”, HO TUe ,He MOXaT [ia ja Ha-
CoYyBaaT NoAMUMjaTa UK JpYruTe UCTpaxuTenu™ .

O6BUMHUTEN, UCTO TaKa, MOXE [1a MOHYAM UMYHUTET 0} KOUBUYHO FOHEHE BO CllyyauTe
Kora TakBMOT noTer 61 6151 COO/IBETEH 3a UCTPAXYBaAHETO MM KPMBMUHOTO FOHEHE Ha
ofipefieHo feno. Bo cnyyanTe Kage NMLETO NOHYAMNO NOMOLL, 0OBUMHUTENOT MOXE [1a
nafie dhopMarnHo BeTyBatbe ieka HeMa [la ynoTpebu ofpeaeHu oKasu NpoTMB Hero.*

2.4. TokpeHyBate 06BUHEHHE

3a pa3nuKa of, HEKOM CUCTEMM O} KOHTMHEHTAIHOTO NPaBO, KPUBUUHOTO FOHEHE HE
e 3a/10/KMTEIHO M 0OBUHUTENOT NoCeyBa WMPOKO AUCKPELIMOHO NPaBo Aa OANyYH
KaKo Ke MocTanu no ofipefieH HaBO/ 3a CTOPEHO KpuBMYHO aeno. CamMo obBuHKUTENOT
e TOj Koj 0AnyyyBa 3a Toa Aanu efieH CNyyaj Ke NPOAOXHM Ha CyA, a cnopep ynat-
cTBaTa Ha [IMpekTopatoT ,,00BUHUTENNTE M UCTPaXUTENUTE BNIMCKY copaboTyBaaT
HO KOHeYHaTa OfrOBOPHOCT 3@ [LOHECYBakE OAYKa [anu ClyuajoT Ke MPOJOKM € Kaj
obsuHUTENCKaTa CNyxba.“* 3a pasnuka of ApYruTe CUCTEMM KO Ce TyKa MPUKaXKaHH,
cyposuTe Bo AHrnmja 1 Benc He ro nperneaysaat uim noTepayBaaT 06BUMHEHUETO MK
[I0Ka3uTe KOM ro NOTKPEnyBaaT, HUTY ja NMperneayBaaT oflykaTa Ha 06BUHUTENOT.

O6BMHMTENOT MMa BaXKHa yora BO [LOHECYBaHETO HA Of/lyKaTa 3a Toa AanM Aa ce
nokpeHe 06BUHEHWE NMPOTUB OCOMHUUYEHOTO NIULLE 3@ KPUBUYHM Jena 3a KoM ce
ofrosapa caMo npef KpanckuoT cyn unu npef KpanckuoT wiu npeKpLIoYHUOT Cy .
Kpanckata obsuHMTENCKA CNyxba 1 CToM Ha pacnonaramwe 24 yaca AHEBHO Ha
MonuuujaTa 3a epUKaCHMU paHU KOHCYNTaLMM M MOMOLL OKOY OANYKMTE BO BPCKa
CO NMOKpeHyBareTO 06BUHEHME.

Cny6€eHMKOT 3a NPUTBOP BO CEKOja MOMMLMCKA CTaHMLA, @ HE UCTPAXHUOT NOMU-
UMCKM Cny>Xb6eHUK, OANyYyBa Janu Aa nojHece KpUBMYHA NpUjaBa MPOTUB NPUTBO-
peHuTe 0COMHMYeHW.* MonuuujaTa MoXe Aa NokpeHe 0b6BUHeHMe B3 MHCTPpYKLKja
0fi 06BUHUTENOT CaMo BO C/Ty4YanTe Ha MONeCHU KPUMBMUYHM Aiefla Mo KoM MocTankaTa

4. YnaTcTBo 3a NoAMrHyBarbe 06BMHEHWE HAMEHETO 3a MOMMULMCKUTE CYXKOEHWULM 1 KpanckuTe 0b-
BMHMTENM, [IOHECEHO O[] AMPEKTOPOT Ha JaBHOTO 0OBMHUTENICTBO CornacHo co nornasjeto S37A op
3aKoHoT 3a lMonuumjaTa 1 [oKas3uTe BO KpMBMUUHATa MaTepuja of 1984 rognHa”, TpeTo usgaHue, de-
Bpyapu 2007 rog. (,Ynatctea Ha Aupektopot 2007¢)

4. Opnenn 711 72, 3aKoH 3a cepuo3seH opraHusmpaH Kpumutan 1 Monuumja, 2005 rog.

4 YnatcTBo Ha [upextopatot og 2007 roguHa

4. len 1V, 3akoH 3a MonuuujaTa 1 foKa3uTe BO KpMBMUHATA MaTepuja of 1984 rog,.
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ce BOAIM Npe[, NPeKpPLIOYHKTE Cyn0BK. Bo cnyyante Kom 06BUHUTENCTBOTO MM FOHM,
06BUHUTENUTE T pa3rneayBaaT AoKa3uTe, ro yTBpayBaaT 06BMHEHM]jaTa U ja NPO-
CneflyBaaT oAnyKaTa 4o Cly)XOeHMKOT 3a NPUTBOP KOj 0ANYyUyBa Aanu NoCTojaT fo-
BOJIHO [l0Ka3M fia ce 06BMHM NIULLETO MMM, KaKo anTepHaT1Ba, Aa 04obpu nputBop
3a BpeMe noTpebHo 3a 0be3befyBatbe MM 3aUyByBatbe AOKA3M UM [la FO UCMUTA
OCOMHMYEHWOT 3a Aa ce AobujaT fLoKasu.

O6BMHUTENOT MOXeE Aa 0A/lyYM, aNTepPHATUBHO U Crope[ CBOja AMCKpeLMja, AeKa
MoCTojaT A0BOJIHO LOKA3M 33 0OBMHEHME UMK AieKa, M MOKPaj MOCTOeHETO [OBOJHO
A0Ka3u, NMLETO He Tpeba fa buae 06B1HeTO MK onoMeHaTo. OBBUHUTENOT MOXe
A3 Aafe MHCTPYKUMja nuueTo aa buae onoMeHaTo HaMecTo Aa buae KpUBUUHO ro-
HeTo.” Cny)x6eHMKOT 3a NPUTBOP MOPa TOrall MMCMEHO [la Fo U3BECTU ILIETO AeKa
HeMa [la buae KpUBMUYHO roHeTo.*

CJ'IY)K6EHMKOT 3a NPUTBOP MOXe fa ro OC}'IO60,£I,M NnueTo o NpUTBOp 6e3 06BUHEHHE
WU [a ro 3a4PXKM BO O4eKyBatbe OA4/TyKa 0f 0OBMHUTENCTBOTO BO OfHOC Ha 0bBMHEHKETO.

O6BMHMTENOT MMa LUIMPOKO AUCKPELMOHO NPABO fa OAMYYM AaNM CyYajoT Ke npo-
AOMXM Ha cy; 06MUHO, 06BMHMTENOT O/TyUyBa CaMO OTKAKO UCTparaTa e KoMne-
TMpaHa M OTKAKO Ce pa3riefaHu CUTe JOCTaNHU AOKa3M.

Cnopepa ynatcTeaTta Ha [lupekTopaToT, 06BMHUTENUTE MOpaaT Aa MPUMEHAT TeCT Ha
[OKa3WTe U TECT HA JaBHUOT MHTEPEC NPU OA/TYUYBaHETO AW CIYUYAjoT Ke 04y Ha CYA.
[loka3HMOT TecT e BO NpoBepKaTa ,[anu MMa [LOBOIHO [JOKa3u WTo 0be3beayBaat
peanHu M3rneam 3a ocyauTesiHa npecyda nNpoTMB CEKOj 0f OCOMHUUYEHWUTE M 3a
cekoe o1 06BMHeHHjaTa.” MpuToa, 06BUHMTENOT ,MOpPa Aa PA3MUCIM CO KAKOB KOHLIeNT
MOXe fla HacTanu oflbpaHaTa W Kako TakBaTa oabpaHa Ke BNiujae Bp3 U3rneauTe 3a
ocyauTenHa npecyga. Cnyyaj WTo HeMa [a ja NOMMHe AoKa3HaTa hasa Of TecToT
He CMee ia NPOAI0/MKM KOH CY[ICKaTa MHCTaHUMja, 6€3 ornep KoKy UCTUOT e CepMo3eH
unun yyecTeuTenen.” Ho, ,Torall Kora e jacHo, ywTe Npef cuTe U3rneaHu Aokasm aa
oupat npubpaHu 1 pasrnefaHu, AeKa jaBHUOT MHTepeC He Hapa KPUBUUHO FOHEHE,
BO TMe peTKu C/lydyau, 0OBUHUTENUTE MOpaaT [a JOHecaT Of/lyKa C/y4ajoT fa He
NPOJOMKM NOHaTaMy",

HaMecTo ogpefieH cnyyaj Aa OfM Ha cya, BO ,,COOABETHM Clyyaun” MLLETO MOXe Aa
,u,o6|4e - N0 YKa)XXyBake 0 06BUHUTENOT - OrnoMeHa, yCNnoBHa OrMoMeHa, YKop nnm
KpajHo npeaynpeayBatbe.* O6BUHUTENUTE MOXKAT IMUHO [a MY ja M3peyaT onoMe-
HaTa Ha OCOMHMYEHMOT U MOXXaT fa ofapeaaT NapmMyHa Ka3Ha Kako fen of ycnos-
HaTa oroMeHa. YcnoBHaTa ornoMeHa Moxe co cebe na HOCHU U HEKAKOB O6J'Il/1K Ha
penapauuja unu aa ce bapa fa ce u3Beae Hekoe Apyro aejcteue.”’

47-0Oppenun 37, 37A, 37B, 3akoH 3a NonuumjaTa 1 fokasuTe Bo KpuBMYHATa MaTepuja o 1984 roa.

“48.YnarcTeo Ha [Iupektopatot oa 2007 roguHa, 2. Knyunu oapendm v Hauena Ha Ynartcteata, Ogaen

37B (5), 3akoH 3a Nonuumjata 1 [oKa3uTe BO KpMBUUHATa MaTepuja oa 1984 roa.

4-Opnpnen 37B (6), 3akoH 3a MonuumjaTa 1 goKasuTe BO KpUBMUHATA MaTepuja of 1984 rog.
%0 3aKoH 3a Ka3HeHaTa npasga o 2003 rog., fen 3, v [pakTnueH KOAEKC 3a YCIOBHO OMOMEHYBakE.
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2.5. O6BMHUTENCKM UCTparH

[upekTopoT Ha JaBHOTO 06BMHMTENCTBO MOXE [1a BOAM UCTPArk 3a OfipeAeHM Kpu-
BMYHM [ieNla COrNacHoO co 3aKOHOT 3a CepUO3eH OpraHM3MpaH KpUMMUHAN 1 NonuLmja
04 2005 rognHa. TakBM KpUBMUHM fieNa Ce: CTEKHYBake MPUHOCHK Of Ka3HMBM AeNa,
TproBuja Co apora, TepopusaM, nepetbe napu, KPUBMYHKM fiena of obnacta Ha UH-
TeneKTyanHaTa CONCTBEHOCT M 3aTajyBatbe AaHOK.”! OBBUHWUTENOT MOXe [la u3faje
T.H. ,baparbe 3a obenogeHyBare” co Koe ce bapa of eqHO NULLE Aa OATOBOPY Ha
npalluatba BO BPCKa CO KaKoB 610 acneKT pefeBaHTeH 3a UCTparaTa, fla 06e3beau
MHGOPMaLMM LITO Ce OfHECYBAAT HAa KOHKPETHM Mpallatba U [a LOCTaBM AOKY-
MeHTM. 3a [1a MoXKe [1a Ce BNie3e BO NPOCTOPMM 3a Aa Ce 0jae A0 HEKOM MaTepujanu
noTpebeH e Hanor 3a npeTpec, Ho caMo 06BMHUTENOT (He 1 MonuuujaTa) MoxXe [a
noaHece bapatbe 3a Hanor. He nocTou 3akoHcko b6apare (ycnos) 6paHuTenoT aa
fuae NpucyTeH 3a BpeMe Ha npeTpec. YnpaBaTa 3a Tellku U3MaMM MOXe [a Npu-
CMIM N1Le Ja OArOBOpa Ha Mpaluakka AypM M OTKaKo Ke buae nokpeHaTo ob6BuHe-
Hue npoTus obBMHETHOT.>? OaroBopuTe LoOMEHM CO MpUCMNa He MOXe Aa ce
MCKOPMUCTAT NPOTUB NIMLLETO BO KPUBUUYHOTO FOHEHE 3a 1EN10TO KOE Ce UCTPaXyBa.>

2.6. Ynorata Ha 6bpaHuTenot

Bes cyacku Haa3op Haf UCTparuTe, U Co oref Ha Toa Aeka Hajronem 6poj 0bBMHETH
Ce W3jacHyBaaT 3a BUHOBHM, yNorata Ha bpaHWUTENoT e MHOTY BakHa Bo AHrnuja 1 Benc.
BoobuuaeHo, ocBeH 06BMHUTENOT, OpaHUTENOT € eAMHCTBEHUOT APYT NPABHUK KOj
AEeTaIHO aHaNM3Mpa Aanu NocTojaT AOBOMHO [OKA3M 3a Aa Ce [OKaXe BUHATa Ha
efleH OCOMHMYEH.

Ynorata Ha 6paHuTeNoT npomsnerysa AMPEKTHO 0 NPaBOTO Ha 0OBMHETUTE fa Ce
bpaHaT, a 6paHUTeNoT ,MMa JOMHKHOCT [ja Fo KaXKe BO UME Ha KIMEHTOT OHa LUTO
KNMeHTOT 61 Tpebano Aa ro Kaxe caMMoT [OKONKY Toj/Taa 61 rv noceayBsane no-
TpebHaTa BelTMHa U 3Haetbe.”>* BpaHUTENOT MoXe Aa COBETYBA OCOMHUYEH KITMEHT
BO MOMMLMCKA CTAHWLA M ia NpUCYCTBYBA Ha pacnuT. KogekcoT C koH 3aKOHOT 3a
MonuuwmjaTa 1 AOKa3MTe BO KPUBMUHATA MaTepwja ja 0bjacHyBa ynorata Ha bpaHuTenuTe
BO NONMLMCKATA CTaHULLA Ha CNeIHMOB HauMH: ,,Aa 1 3alUTUTAT M Aa I'M yHanpeaaTt
3aKOHCKMTE NpaBa Ha HUBHUOT KNeHT.” Toa MoXe [1a 3HauUM aBatbe COBETU Ha KIIMEHTOT
CO Len fia ce u3berHe jakHere Ha no3uuujata Ha O6BUHUTENCTBOTO BO KOHKPETHMOT
cnyyaj. bpaHuTenuTe, UCTO Taka, MOXAT Aa MHTEPBEHMPAAT 3@ BPeMe Ha PacmMTOT Ha
HUBHWMOT KNMEHT HapajKku ofipefieHO NojacHyBatbe, MPUroBapajkm NPOTHB HECOOABETHM

51 3aKOH 3a TeXOK opraHu3upaH kpuMuHan u Monuuuja, 2005 rogmHa.

52 Pacnipasa P. npoTuB AuMpeKkTopoT Ha YnpaBsaTa 3a cepuo3Hu usMamu, ex parte Cmut [1993] AC1
(TopeH poM Ha 6puTtaHckuoT MapnameHT).

53-Oppen 65, 3aKoH 3a KpMBMYHa nocTanka u uctpark og 1996 rog., Ho MoXe ja ce KOPUCTU MPOTUB
NIMLETO 3a HampaBeHaTa noBpefa WTo He obe3benmn 13jaBa 3a KPUBOKNETCTBO.

54 Bony 3a npochecoHanHo OfHecyBatbe Ha afBOKaTUTE (KoM MPMMAAT CTPaHKM, HO He MOXe [ia
M 3acTanysaart npep cya), JoHLOHCKO 3a4pYyKeHWe Ha NpaBHULM, JToHaoH, 1999 cTp.382.
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npatlakba 1 NPOTMB HAYMHOT Ha KOj Ce nocCTaBeHHU, fla ro CoBeTyBaaT KNIMEHTOT fla He
OoAroBapa Ha oapeaeHo npatlakhe, Kako U Aa AaBaaT AONONHUTENHU MPaBHU coBeTn.”

HUTYy 0COMHUYEHUOT HUTY BpaHUTENOT HeMaaT NPaBo Ha YBUA BO MONMMLIUCKOTO
AOCHE, HUATY A yYecTBYBaaT Ha KaKoB 6UN0 HauMH BO MonMuUMCcKaTa UcTpara. Tue
HeMaaT npaBo Aa bapaaT npe3eMare Ha OfpefeHH UCTPaXHK fejcTBa. Cenak, BO
KopekcoT 3a kpanckute 06BMHUTENM HA [IMPEKTOPATOT Ha jaBHOTO 0OBMHUTENCTBO
CTOM CNeAHOBO: ,MaKO 0OBUHUTENOT NMPBEHCTBEHO MM pa3rnefyBa AOKA3UTE U UH-
thopMaLumnTe [OCTaBEHU 0 NOMMLMUCKUTE U PYTU UCTPAXKUTENU, OCOMHUUEHWUOT
MNW OHWME KOW MOCTaryBaaT BO HEFOBO MME MOXKAT, UCTO TaKa, Aa [JOCTaBaT JOKa3n
unu uHcbopMaLmum o 06BMHUTENOT Npeky Monuumjata A Apyrute UCTPaXKUTENH,
npen Aa buae nokpeHaTo 06BMHEHME, @ CO LieN Aa MOMOrHaT 0OBUHUTENCKaTa 0
nyka fia buae 3acHoBaHa Ha WTo nofobpa MHOPMUPAHOCT 3a cyyajoT”.

Mako HeMaaT npaBo Ha NPUCTan 40 NOMMLMCKOTO JoCKe, Ha bpaHUTeNnuTe Mopa Aa UM
Ce OBO3MOXM NPUCTanN A0 NPUTBOPCKOTO JOCHE Ha HUBHUOT KNIMEHT 10/1eKa Ce BO No-
JMUMCKA CTaHMLA, a MO NMOKPeHyBakbeTo 06BUHEHHME M 1O KOMWja 0f, LLeNOCHOTO JOCHe.

BpaHuTenuTe MoXaT Aa CnpoBefaT CONCTBEHW UCTParu M [la pasroBapaat co no-
TeHuujanuute ceenoun. Cenak, TMe HeMaaT hOpPMasHO OBNACTyBatbe 3a OBa U He-
MaaT hMHAHCMCKA MOAAPLIKA Of jaBHM cpefcTBa. Bo npakca, Toa 3HauM Aeka
MOXAT [ja pa3roBapaaT cCaMo CO CBEAOLMTE KoM MMaAaT BoNja 3a copaboTka.

2.7. Ob6enopeHyBatbe fOKa3M

O6BHHETMOT MMa npaBo Ha KOHI/Ija 0 AOKa3unTe Ha 06BMHUTENCTBOTO Aypn O0TKakKo
KPUBMYHOTO rOHEHE 3ano4Hano Co noagurame 06BWHEHME UMK CO NOBKK 3a cypeme.

ObenopeHyBaeTo Ha AOKa3UTe e ypeLeHO CO 3aKOHOT 3a KPpUBMYHA MOCTAMKa U
uctparv og, 1996 roguHa m co MNpakTMYHMOT KOAEKC [LOHECEH BO COrNACHOCT CO OBO)
3aKOH. [Ip)KaBHMOT jaBeH 06BMHUTEN MMaA AOHECEHO M YMaTCTBa Kako Aa ce nocTa-
nyBa Bo oAHoc Ha O6enoaeHyBameTo Ha HeynoTpebeHMOT MaTepujan, Co KoM ce
HapgononHysaat 3akoHoT 1 Kogekcot. Hauenata ce u3paseHu Ha CleiHVOB HauMH:
,0benoaeHyBareTo ce ofHecyBa Ha Toa fja 1 ce obesbenat Ha ogbpaHaTa Konuu
OA MNu NpMCTan [0 MaTepujanu 3a KoM Co NpaBo b1 MOXENO Aa Ce OueKyBa Aa I
ocnabHart usrneaute Ha O6BUHUTENCTBOTO NPOTMB OOBUHETMOT, UMM [1a ja 3ajaKHAT
oabpaHaTa Ha 06BMHETMOT, a KOj MaTepujan NpeTxofHo He 6un obenomeHer.”

55 3akoH 3a Monuumjata 1 gokasuTe Bo KpuBMUHaTa MaTepuja on 1984 roa., Kogekc C, beneluka 3a
Hacoku 6D
56-YnaTcTBa 3a 06eN10eHyBambe A0oKa3n [LOHeceHU ol BpXoBHUOT jaBeH 06BMHMTEN, TOUKA 8.
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Cenak, Bo npakca, lMonuuujaTa ywre of paHa dasa UM 0benofeHyBa Ha 0COMHUYe-
HWUTe M afiBOKATUTe MH(DOPMALIMM 3a CNYYajoT M 3a Hej3uHMOT cTaB. OBa MoXe fa
6u1ae BaXHO NOLOLHA Kora Ke ce opeflyBa Aanu MOXe [ia Ce M3Befe HeKAKOB 3a-
KNy4OK Of, MONIYEHETO Ha 0OBMHETUOT BO OUM Ha PAcUTOT UMM OA TOA LUTO He Aan
HWMKaKBO objacHyBatbe 3a oApedeHa paboTa npu pacnuToT, HO MOAOLHA 3a BpeMe
Ha CynemeTo Taa paboTa ja MCKOPUCTHN Kako ofbpaHa.

OpnbpaHata Moxe aa cnopenu co O6BUHUTENCTBOTO Ha 06POBOIHA OCHOBA CBOja
u3jaBa BO KOja Ce OMMLLYBa KapaKTepoT Ha oabpaHaTa, hakTuUTe CO KoM 06BMHETMOT
He ce cornacysa, NPMYMHATa 3a TAKBOTO HeCOrnacyBatbe, hakTi Ha KoM ce NoTnupa
ofibpaHaTa 1 noeaMHeYHM NPaBHU MOMEHTM Off CYLUTUHCKO 3Hauetbe WTo Tpeba Aa ce
3eMaT npeasua. Moxe fa ce obesbenat 1 nogatoum 3a onbpaHa 3acHoBaHa Ha
annbu.”” Ynatcreata Ha [lpxaBHMOT jaBeH 06BMHUTEN rnacaT: ,Konky noseke fetanu
COMIPXM W3jaBaTa Ha obpaHaTa, TO/KY Ce MorofeMu LWaHcUTe 0BBUHUTENOT Aa oHece
M3LpXKaHa Of/yKa 3aCHOBAHA Ha MHCHOPMMPAHOCT 3a TOA AaNM HEKOj MpeocTaHaT
HeobenopeHeT MaTepujan 61 Moxen aa ru ocnabHe usrnegute Ha O6BUHUTEN-
CTBOTO M/1 [ia ja 3ajakHe ofbpaHaTa Ha 06BMHETMOT, MIW Aanu Aa ro CoBeTyBa
MCTPAXMTENOT Aa npeseme [OMNOMHUTENHM UCTPaXXHU AejcTa.” O6BUHUTENOT MMa
KOHTMHYMpaHa fomxHocT fa ObenofeHysa Matepujanu co ogbpaHata 3a LenoTo
BpeMeTpaetbe Ha nocTankara.

3. UTAIUIA
3.1. Bosep

WTanujaHCKMOT CMCTEM Ha KPpUBMYHA UCTPara e MOLLHE Pa3fivieH o[, 0HOj BO AHrnuja
u Benc. 3a pa3nuka of cucteMuTe Co 061UajHO NPaBO, UCTPAXKYBAHETO Ha NpUjaBEHUTE
Kp1BMYHM fieNna e 06BP3yBayKo, NPy LTO UTANMjaHCKMOT YCTaB Ha CNeAHMOB HauMH ja
ypefyBa UCTparaTa Ha KpMBMUHO [1eN0 NpujaBeHo [0 jaBHMOT o6BuHUTEN (Pubblico
Ministero): ,,JaBHMOT 06BMHKTEN MMa 0OBPCKa Aa MOKPEHEe KpMBMUYHA NocTanka.”
Osa, ce pa3bupa, He e hM3MUKM OCTBAP/IMBO, MOPA/M LUTO KAaKO HeusbexeH pesyntar
ce jaByBa NPeonTOBAapPEHOCT Ha cucTeMoT. Bo npakca, 06BpcKaTa ce MCroMHyBa Taka LUTO
0bBMHUTENOT hopManHo ja 3abenexysa npujaBata 1 0TBOpa [OCKE, HO lanu Cy4ajoT
ke buae aKTMBHO , MCTPaXKEH" 3aBUCM Of HEKOMKY (haKTOPM KaKO LUTO Ce TeXXMHaTa Ha
KPMBMYHOTO Aeno, Lanu OApeAeHo NIULLE € OCOMHUYEHO [1eKa e CTopUTeN U obeMoT
Ha paboTa Ma 06BMHUTENOT M CyAckaTa NonuLmja Koja paboTu co 06BMHUTENOT.

7-0ppen 6A, 3aKoH 3a KpMBMYHA NocTanka v uctparu og 1996 rog.
%8.Ynen 112 op YcTaBor.
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Mpen pedopmute oa 1988 roamHa, MCTPaXKHMOT Cyauja ja Bofelle UcTparaTa co
Len ,yTBpayBatbe Ha BUCTMHATA”, @ CYIEeUKMOT CYAMja ro KOPUCTELLIE UCTPAXKHOTO
A0CHe Ha cyaeweTo.”’ 3aKOHOT 3a KpuBMYHaTa nocTanka of 1988 roanHa npasu
jacHa pa3nuka noMery ucTpaxxHaTa chasa M pa3aTa Ha CyAeHETo 04 KPUBMYHATA
MocTanka 1 npefB1ayBa jacHa noaen6a Ha HaaNeXHOCTUTE MOMEry UCTPAXHUTE U
npaBoCyaHUTE (hYHKLIMM BO MPENMMUHAPHATA UCTpara. 3aKOHOT 3a KpMBUYHATA Mo-
CTanka ja Aenu uctata Bo 3 ha3u: NpenMMUMHapHa UCTpara, NpenuMUHapHa pac-
npaBa 1 Cyfiete.

MpaBocyaHaTa MM ucTpaxHaTa nonuumja, ufficiali di polizia giudiziaria, pabotu
criopef, HacokuTe LafieHn Of, eleH NPaBOCYAeH OpraH - jaBHMOT 06BMHMTEN. OBa e
CO Lie/1 0pXKyBatbe Ha MoAeneHocTa NoMery CyfckaTa v M3BpLHaTa Bract. Cnyxbenu-
LMTe Ha CyAcKaTa NofMumja foaraaT o pasHu MOMUMCKM CyX6M 1 MoXaT Aa paboTtat
MNW BO PaMKM Ha NIOKANHATa MM HaLMOHaNHaTa clyxba unu Bo 0OBUHUTENCTBOTO
W3BpLLUYBAjKM UCTPaXHW AejcTBuja, funzioni di polizia giudiziaria. Cexoe 06BMHUTENCTBO
“Ma COMCTBEHa NONMLMCKA eAMHMLA, a CNYXKOeHULUMTe Ha CyACKaTa NOMULIMja MOXaT
Aa buaat yHanpeaeHu U oTCTpaHeTH Of AOMKHOCTa co 0aobpeHue Ha FNaBHUOT
obsuHuTen. CyackaTta nonmumja, UCTo Taka, ce 0bBp3aHu a ce NPUAPXKYBAaT A0
MOMULMCKMOT KoJeKe 3a ofHecyBate. CneumjanusmpaHaTta cyacka nonmumja, Kako
wro e [IupekumjaTa 3a uctparu npotms Macujata, Direzione Investigativa Antimafia,
MCTPaXyBa M 0COOEHM KPMBMYHM AeNa KAKO LUTO € OpraHMU3MPaHUOT KpuMMHan. !
Bo Uranuja dyHKUMOHMpPa cHCTeM Ha ,,ABOjHO AOCHE”, BO KOj 3@ BpeMe Ha MCTpaXkHaTa
thasa, UCTPaXKHUTE cnMcK ce cobupaaT BO efHO UCTpaxHO Aocue. Ha kpajoT of
ucTparaTta, AOCMETO MM CTOM Ha pacronarake Ha CTPaHKUTE, HO He M Ha CyeukuoT
cyomja. CTpaHkuTe MOXaT Aa ro UCKOpUCTAT AOCMETO BO NOATOTOBKMUTE 3a Cyfe-
HETO, @ BO TEKOT Ha CYieHeTO MOXAT Aia KOPUCTAT MaTepujanu of AOCUETO 3a OCMO-
pyBatbe Ha OAPeaeHH YCHO U3BEAEHM [OKa3.

Hekou o nopaHeLH1Te thyHKLMM Ha MCTPaXKHUOT CyfiMja Cera rv u3BpLUyBa CyaujaTa
3a[l0/KEH 3a NpenuMMHapHaTa nocTanka (Giudice per le indagini preliminare unu
CKpaTeHo gip), Koj MHTEPBEHMPa CaMo Ha bapatbe Ha CTpaHKMTE (HajuecTo 06BUHMTENOT)
W 3a flecoMHMPaHm U cneundmynm gena. CyaunjaTa 3a00/MKeH 3a NpeIMMMHapHaTa
NoCTanka BpLM HaAA30p HaJ UCTPAXKHUTE OpraHu, Taka WTO M HaArneayBa aKTUB-
HOCTUTE Ha OBBMHMTENOT M 1 rapaHTMpa NpaBaTa Ha JIMLETO Koe e MOA UCTpara.

%-UneH 299, 3akoH 3a KpuBuuHaTa noctanka og 1930 rog,.

¢0-Ynen 109 og YcTasoT, uneHosu 55 1o 59 og 3akoHOT 3a KpuBMUHATa nocTanka of 1998 rog.

61. Bugete Actondo [In Amato ,Mtanuja“ Bo MefyHapoaHaTa eHuuMKnoneaumja Ha 3akoHu, ToM 3, Kpu-
BuyeH 3akoH, Knysep 2008 rogmHa, ctaBosu 40-42.
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3.2. O6BMHUTENOT KaKO UCTPAXKUTEN

®opManHo, 06BMHUTENMTE Ce UNIeHOBM Ha CYfCKaTa BNACT M HUM UM e 3arapaHTupaHa
cynckaTa HesaBucHOCT.%? HuBHaTa paboTa e KoMbWHaLMja Ha ABe yNoru - fia ja cnpo-
Befe NpeNMMMHapHaTa UCTpara 1 Aa ro npoLecympa cnyyajoT 4o asa Ha cyaetbe.

JaBHMOT 06BMHMTEN NMOKpeHyBa hopMaiHa UCTpara kora Ke fobue M3BeCTyBatbe 3a
CTOpPeHO KpMBMUHO Aeno (notitia criminis). Toj Mopa a ro eBUAEHTMPA U3BECTYBAHETO.
Mo oBa, 06BMHUTENOT Ha pacronaratbe MMa 6 MeceLy 3a 3aBpLUyBatbe Ha UCTparaTa.
Cynujata 3a80/mKeH 3a NpeNMUMHapHaTa nocTanka MoXe fia 403B0/M NPOAOMKYBaHbe
BO Tpaete A0 18 MeceLu, U 10 2 FOAMHM BO CEPUO3HM Clydau, AOKONKY b1e MoKaxa-
Ha MU3ApXKaHa NpUUMHa 3a TakBoTo baparbe. O6BUHWUTENOT M NpaBOCYAHATA MOMM-
LMja MOXaT fia iejCTByBaaT CMOHTAHO (sua sponte) unu no fobueHo u3BecTyBare.s

BpeMeTo 3a McTparaTa noyHyBa Aa Teye off MAEHTUMKYBaHETO Ha HABOAHMOT CTO-
puten. ObBMHUTENOT He MOXKe fla ' KOPUCTH JOKa3uTe LWTo Ke ce NpubasaT no uc-
TeKyBatbe Ha POKOT 3a UcTparaTa.®

O6BMHUTENOT € 0ArOBOPEH 3a Cobupatbe Ha AoKasuTe. Toj MOXe fla UCMUTA NULe
Koe e Nnoj MCTpara, fia 3eMe CMOHTAHO AafeHM M3jaBu, fa UCMIUTA UL BO OHOC
Ha (bakTuTe, fa nobapa uaeHTMMKaLM]ja, fa BPLUM MPETPEC HA LA M MecTa, f1a
choTorpacmpa u fia cnposefe TeXHUUKM UCTparK, Aa nobapa Hapenba 3a enekTpo-
HCKO NpecpeTHyBatbe 0 CyAMjaTa 3a40/DKEeH 3a Npe/IMMMHapHaTa NocTanka 1 fa
M3BPLUM UTHM NPEBEHTUBHM NpeTpech.

CyackaTta nonmumja foara nof KOHTpona Ha 06BMHUTENOT oTKako MonuuujaTa Ke
npujaBu KPUBMUHO Aeno [0 06BMHMTENOT. Toj MOXe Aa UM Hapeau Aa CnpoBefaT
OAPEeAEHN UCTPaAXHM ejCTBa, Kako, Ha MPUMep, PAcrMT Ha OCOMHWUYEHH, CBEAOLM U
XpTBK.% Bo npakcaTa, CyAckaTa NoaMumja UMa LUMPOKO AUCKPELIMOHO NPaBo U, Ha
npuMep, NP1 UCTPaXyBakbe notitia criminis M cNpoBeyBakbe UCTPara Ha NIULE MecTo,
MOAMUMCKMTE CIY)XOEeHULM MOXKAT Aa fenyBaaT be3 fia 61MAaT KOHTPONMpaHH of 06BK-
HuTenot. BoobuyaeHo, 06BMHWUTENOT BPLUM CaMO MOBPLUEH HAZ30P HAA NONMMLMCKUTE
MCTparu, OCBEH BO rofieMuTe NpefMeTH Kafie 0OBUHUTENOT aKTMBHO ja HacouyBa
uctparata.’’ PaguycoT Ha Hai30pOT 3aBMCH M Of, TAKBM (AKTOPM KAKO LUTO € CyXK-
6eHnoT ofHOC noMery ofpefeHo 0OBUHUTENCTBO M UCTPaXHATa NONULM]a.

¢2Ynen 107 op YcTaBor.

¢3-Ynen 330, 3aKoH 3a KpuBMYHATa nocTanka of 1988 rop.

¢4-Ynenosu 406, 407, 3aKkoH 3a KpusMyHaTa nocTanka og 1988 rog.

65-YneHosu 244, 267, 364, 3akoH 3a KpuBMYHaTa nocTanka o 1988 roa.

¢-YneH 348, 3akoH 3a KpuBMYHATa nocTanka of 1988 rop.

87 Llynuo MnymuHati u Mukene KajaHeno: ,MctpaxHaTta hasa of KpuBMUHMOT NpoLiec Bo Utanuja”;
En Kejn, Xaknun XouicoH, Tajc MpakeH v Tapy CnpoHkeH (pegaktopw): OcoMHuyenuTe Bo EBpona:
lMpouecHWTe NpaBa Bo UCTpaXkHaTa ha3a O KPUBMUHMOT MpoLiec Bo EBponckaTa yHuja, Intersentia
2009, ctp. 134.
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O6BMHMTENOT MOXe f1a ja OBNACTM NONMMLMjATA U [1a M3BPLUM TajHU 3aauM, KaKo
KOHTPONMPAHO KyrnyBatbe ApPOra BO rofeMu npeaMeTH Ha TProBuja co Apora, opra-
HU3MPaH KPUMMHAN M TEPOPU3aM.

3.3. Ynorara Ha cyamjaTa 3a0/KeH 3a NpeIMMUHApHaTa nocTanka
(giudice per le indagini preliminare)

CyawjaTa 3310/KeH 3a MpeNMMMHapHaTa NocTanka MMa CTaTyTapHa y/ora fia BPLUM HaJj30p
Ha aKTMBHOCTMTE Ha OOBUHUTENOT M f1a 'V rapaHTMPa NPaBaTa Ha MLIETO KOe e Nof UCTpara.

O6BuHUTENOT MOXeE Aa Nobapa of cyaujaTa Hapenda Ha oapeaeHo nuLe fa My buae
orpaHuueHa cnobopara Ha aBuxetbe. Cyaujata ogobpyBa NpecpeTHyBatbe Ha TeneKo-
MYHMKaLMUTe, NPUTBOP Mpef Cyaetbe 1, No bapatbe Ha 0OBUHUTENOT, NPEKMH Ha
uctparata. [puUTBOPOT Npef Cyetse e BoobuyaeH 3a NOBEKETO CEPUO3HM KPUBUYHM
[ieNa KaKo Tepopm3aM, OpraHuU3upaH KPUMMHAN MK TProBuja Co POra of Moronem
obeM, MaKo MoXe fla ce Hapeam M floMalleH nputeop. CyaujaTa Moxe aa 0gobpu
M UCNUTYBatbe Ha NPUTBOPEH OCOMHMYEH KOe MOpa Aa Ce M3BPLUM BO POK 0f neT
[IeHa MM OCOMHUYEHMOT Ke buae nyLTeH.

O6BMHMTENOT MOXe Aa nobapa NpUCyLIyBatbe Ha PA3rOBOPUTE MU MPECPETHY-
Batbe Ha TeNeKOMyHUKaLMUTE 3a 0apeLeHu KaTeropum KpuBMUHKM fena,*® a Hapen-
6aTa ce M3aaBa caMo [IOKO/KY NoCTojaT ,,cepuo3Hu uHauumu” (grave indicia) 3a
CTOPEHO KPUBMYHO [LeN10 M AOKOJKY NPeCcpeTHYBakheTo Ha KOMyHUKaLMMUTE € anco-
NYTHO HEOMXOAHO 3a UcTparaTa.”’ [paroT e MOBMUCOK OTKOMKY BO MHOIY ipYrv €BPOMNCKM
NPaBOCYAHM CUCTEMM, BKITyYyBajKM r'1 1 Te Ha AHrnMja 1 Benc 1 Ha bocHa 1 XepLierouHa.
MpucnywyBarbeTo MoXe Aa Tpae 15 feHa, a 0Boj nepuop Moxe aa buae npofomKeH
Ofi CTpaHa Ha cyaujaTa, Ha baparbe o, 06BUHUTENOT, 38 HOBM Nepuoay o no 15 feHa.

Bo uTHM cyyau, Kora 06BMHUTENOT CMeTa fieka CeKOoe AOLHEHE CO MPUCTYLLIYBAHETO
Cep1o3HO bM1 M HALITETMNO Ha MCTparaTa, TOj MOXe Aa 3aMoyHe CO NMPUMeHa Ha no-
cebHaTa UCTpa)kHa MepKa M BeAHall (Bo pok o 24 yaca) 3a Toa Aia ro MHAOPMUpPa
cyaumjaTa, Koj, Nak, Mopa Aa oayuu Bo pok o 48 yaca ganv Ke rv ofobpu aejcteata
npe3eMeHu ofi 06BMHUTENOT. AKO CyaMjaTa He Aafe 3eN1eHO CBETIIO, MPUCYLLYBAHETO
Mopa fAia NpeKnHe U pe3ynTaT1Te o4 UCTOTO He cMee fia ce kopucrar.””

3anucuTe of MPUCNyLWyBakbeTo My ce faBaaT Ha obBuHKUTeNnoT. OfbpaHaTta MMa
MpaBo fia I'M pa3rnefa TakBuUTe 3aMmcK, Aa T Npecnywa CHAMKUTE Of MPUCIYLLY-
BaHMTE Pa3roBOPM M Aa ro 3amnuiie TEKOT Ha Pa3roBopuTe CHUMEHU BO oapefeH
BpeMeHCKM nepuoga.’

¢ UneH 266, 3aKoH 3a KpuBMYHaTa nocTanka og 1988 rop.
6-YneH 267, 3aKoH 3a KpMBMYHATa nocTanka of 1988 rop.
0-YneH 267, 3aKoH 3a KpuBMYHATA nocTanka of 1988 rop.
"1-UneH 268, 3aKoH 3a Kp1BMYHATa nocTanka of 1988 rop.
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34. MCI'IMTYBaH:e myge Koe e noa uctpara, o0COMHUYeHo nuue
UM 06BMHET M HUBHUTE npasa

O6BMHUTENOT MOXE Aa 3340/KM OCOMHUYEHO JILLE - CO HABPEMEHO U3BECTYBAHE A0
OpaHUTENOT MM [0 aABOKATOT A0AENEH Mo Cy)XOeHa JOMKHOCT - la A0j4e Ha PacrumT.
OpnbuBatbe fa ce 0roBOpPM Ha Npallatba Ke b1ae 4OKYMEHTUPAHO BO UCTPAXHOTO
pocue. O MoNnYereTo Ha 0COMHUYEHOTO NMLE HE MOXKE f1a OMAAT U3BNIeUYEHH 3aKNy-
YoLIM HeMoBOMHM Mo NuLeTo. MaKo e 3a0MKUTENIHO Aa Ce AOCTaBU U3BECTYBatbe
[0 6paHNUTENOT, HErOBOTO MPUCYCTBO HA PACMMTOT He € 3a0MKUTENTHO.

MonuuwjaTa, UCTO Taka, MOXeE Aa NOBUKA Ha MHPOPMATUBEH Pa3roBOp M i UCTpalLLyBa
CBELOLM M OCOMHMYEH 3 BPEME Ha MCTPaXKHaTa ha3a, OfHOCHO MPe YMHOT Ha anceke
unu nputeopate. OCOMHMUEHHMOT MOpa fia Ce Of3B€e Ha MOKaHaTa, HO MMa NpaBo
Aa Monuu. OCOMHUUEHMOT Mopa fla MMa aJBOKAT 3a BpeMe Ha pacnuToT.’? [okaHaTa 3a
MHHOPMATHMBEH Pa3roBOP MOPa [a Fo MHPOPMUPA OCOMHUUEHMOT 3a (haKTUTE LTO
Cce 0JHecyBaaT Ha UcTparaTa. PasroBopoT Mopa Aa buae eBUAEeHTMPaH HanMcMeHo,
a JOKOJIKY OCOMHMUYEHMOT € NuLLeH of cnobopa, pa3roBopoT Mopa fia buae CHUMeH
Ha ayAMO MM BULEONEHTa.

NuueTo koe e Noa UCTpara “Ma NpaBo Aa bue MHOPMUPAHO [ieKa € OCOMHUYEHO.
MHKpUMMHMpPAUK1TE AOKa3M WTO NMLLETO MM v Aano Ha Monuumjata unm o6BuHK-
TENOT 3a BpeMe Ha pacrnuToT, HO NpeA Aa My buae aageHo npeaynpefyBatbe NPOTUB
CaMOMHKPUMUHUPAHLE, HE MOXKE Aia Ce KOPUCTAT MPOTMB HEro, HO MOXKE Aia Ce KOpUCTaT
npoTuB Apyrv nuua. Ako He 61no AageHo NpeaynpefyBae, U3jaBaTa He MOXe [a
ce ynoTpebu nNpoT1B HUKOTO BO PaMKMUTE Ha KpMBMYHATa MocTanka.”?

Of MOMEHTOT BO UCTpaXkHaTa chasa Kora Ha 0OBMHETUOT MOXe Aia My NoMara aJiBoKar,
06BMHUTENOT MOpPa fia Ha3HauM afiBOKAT U0 cryxbeHa gomKHoC, Koj Ke paboTu cé
fofieka 06BMHETUOT He nobapa npuBaTeH aaBoKaT.’* [IpPUTBOPEHUKOT MMa anconyTHO
npaBo [la ce CPETHe CO CBOjOT aBOKAT BO Koe 610 BpeMe, CO TOa LUTO NPUCTanoT
[10 aiBOKAT MOXe Ja buae ofnoxeH [0 5 AeHa 3a BpeMe Ha UCTpaXkHaTa chasa BO
cneuudUdHU U UCKNYUUTETHU OKOJTHOCTH, KaKo, Ha MpUMep, Kora NocTou CTpaB of
BMMjaHu1e Bp3 foKasuTe.”®

OcoMHMYEHNOT MMa afncolyTHO NpaBo CO Hero fa 6|/I,El,e NPUCYTEH afiBOKAT 3a BpeMe
Ha cuTe pasroBopu co Monuumjata. Kora nuueto koe He e 06BMHETO [afie M3jaBa
npen Monuuujata UM cynujata Koja COAPXM MHAMLMM 3@ BUHA, UCMIUTYBAHETO
Mopa [ia 3anpe 1 nuLeTo fa buae MHOPMMpaHO AeKa TakBaTa M3jaBa MOXeE [la 0Bee
[0 UCTpara 1 eka MMa NpaBo Ha ajBOKaT. M3jaBaTa KOja My npeTxoena Ha npepynpe-
[YBAETO He CMee [la Ce KOPUCTU MPOTMB TOA NMLe Ha CyA.”

72-YneH 364, 3aKoH 3a KpuBMYHATA nocTanka of 1988 rop.

3 UneH 63, 3akoH 3a KpuBMYHaTa nocTanka of 1988 rog.

74369 bis, 3akoH 3a KpuBMUYHaTa nocTanka o 1988 rog.

75-Unen 104 (3), 3akoH 3a KpuBMUHaTa noctanka oa 1988 roa.
76-UneH 63, 3akoH 3a KpuBMYHaTa nocTanka of 1988 rog.
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3.5. Kpaj Ha uctparata

Ha kpajoT o, npenMMuHapHaTa UcTpara, 06BMHUTENOT MOpa fa ro M3BecTH 06BK-
HETWUOT [ieKa MCTparaTa e 3aBpLueHa. MoToa ce cnyuysa uenocHo ObenoaeHysate
Ha [oKa3uTe, a ogbpaHaTa MMa NpaBo Aa ro pasrnefa AOCMETO 3a UCTparaTa M [ia
3eMe Konuu.”’

ObBuHUTENOT NoTOa bapa 0 cyanjaTa Ha NpenUMMUHapHaTa NocTanka aa ro 3a-
TBOPYM C/yYajoT UM [ia ro MPOCIeam Ha cyaere, U aa nobapa ,KpMBUYHA OCyaa
CO NapuWyHa KasHa“, unu, Kora AoKasuTe ce NoBeke of AOBOJHM, Aa nobapa UTHO
cynetbe. O6BMHUTENOT MOXKE AMPEKTHO Aa ro NPOCieAn NPeAMETOT Ha CYfeHbe 3a
KPMBMYHM fieNa 33 KoM e Npe[iBMAeHa Ka3Ha 3aTBOp 0/ MOMaKy 0 YETUPH FOANHM.”

[lokonky 06BMHMTENOT Nobapa CyyajoT Aa NPOAOMKM Ha CYfetbe, CyAMjaTa 3aKa-
XyBa NpenuMMmUHapHa pacnpasa (udienza preliminare).

ObsuHuTeNoT Tpeba aa nobapa oA cyaujata Aa ro 3aTBOPU NPeaMeToT AOKONKY
[I0Ka3u1Te He ce JOBO/THM 3a Aa Ce JoKaXe BMHaTa, Kora Ce MPOTMBPEYHM UM KoTa He
MOXaT [ CE UCKOPMCTAT Ha CY[, UMK AOKOJKY CTOPUTENOT He MOXe [la buae OTKpUeH.
CynujaTa MoXxe Unu ia ro of1o6pu 6apatbeTo v Aa ro BpaTv NPeAMETOT UMK a OAPXU
pacnpasa Ha Koja NpuCyCTBYBaaT 0OBMHUTENOT, MLIETO KOe € Noj UCTpara M bpaHuTenot
U eBEHTYaJIHO oLUTeTeHaTa CTpaHa. Mo cocnyLwyBateTo Ha CTPaHKMTE, CyaujaTa MoXe
[1a O 3aTBOPM C/yYajoT, Aa MHAMLMPA [ieKa e NoTpebHa NoHaTaMOLLHa UCTpara, 4a ro
PErucTpUpa NMLETO KaKo MOXKEH CTOPUTEN OKOJIKY 3aTBOPAHETO Ha CNyyajoT He e
OMpaBaHO MUNK 1a My Hapeau Ha 06BUHUTENOT Aa NOAMIHe 0OBUHEHME BO POK 0f
pecet feHa.”’

MpenMMUHapHaTa MCTpara MoXe U fia ce 3aobukonu gokonky Monuuujata datm
HeKOro Kako M3BpLUYyBa KpueuuHo aeno in flagrante, a Bo pok of, 48 yacoBu o ancereTo
Tpeba fa ro u3Beae NMLETO AMPEKTHO NPpes CYAeYKMOT Cyauja 3apaau ,Jieranmsaumja”
Ha anceteTo. AKO CyaujaTa He ro Neranusmpa ancereTo, NpeAMeToT My ce NMPoc/efyBa
Ha 0OBMHMTENOT, Na aKo Ce cornacat M 06BUHUTENOT M 04bpaHaTa, Ce 0y Ha CKpaTeHa
nocTanka Ha cyaete. Bo apyru cnyyaun, 06BMHUTENOT MOXKe f1a OAM Ha CKpaTeHa
nocTarka AOKONKy anceweTo in flagrante 6uno neranusnpaHo o CTpaHa Ha cyaujaTa.
MoToa 06BMHETHOT Ce M3BeAYyBa Ha CyA Bo pok of 15 aeHa.®’ Mctata noctanka Moxe
fia Ce MPUMEHM U ako 06BMHETHOT o MPU3Hae AEeN0To 3a BpeMe Ha PacruToT.

7-Unen 419, 3aKoH 3a KpuBMuHaTa noctanka og 1988 rog.

78 Ynenosu 408, 416, 453, 459, 550, 3aKkoH 3a KpuBMUHaTa nocTanka og 1998 rog,.
7%-Ynenosu 409, 415, 417, 3akoH 3a KpuBMYHaTa noctanka og 1998 roa.

80.Ynen 449, 3akoH 3a Kp1BMYHaTa noctanka of 1988 rop.
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3.6. lpennMuHapHa pacnpasa

MpenMMUMHapHaTa pacnpasa ce ofpXyBa Kora 06BUHUTENOT 6apa NpeAMeToT Aa
O[M Ha CyfeHe 1 Toa npep cyacky coseT. MpeaMeToT ce ynaTyBa Kaj cyaujaTa 3a-
[L0/MKEH 3a NpeNMMMHapHaTa NocTanka Koj oa/ydyBa Aanu npeaMeToT Ke buae uc-
npaTeH Ha cyfete. Ce oapxKyBa NpeNMMMHApHaTa pacnpaBa Ha Koja MpuCyCcTBYBaaT
cTpaHuTe. OBBUHUTENOT MM CyMUpa pesynTaTuTe of MCTparaTa M 0bpasnoxysa
30WTO NpeaMeToT Tpeba Aa NpofomkM Ha cya. OpgbpaHaTa faBa apryMeHTH 3a
cnpoTtueHoTo. O6BMHETMOT MOXXe Aa Nobapa fa buae pacnuTaH cnopep NpasunaTa
3a pacnuT BO CYAO0T M Koj b1no pacnut Moxe aa ce ynotpedu Ha cynot.®! bpanute-
NIOT MOXe fia My fiaZie AOMONHUTE/HM [0Ka3M Ha 0OBMHUTENOT MK MOXe fia nobapa
o[, 06BMHUTENOT Aa CNpoBefe NoHaTaMoLwHa ucTpara. OgbpaHaTa Moxe Aa nNpeg-
0uM 10Ka3M a 0OBMHETMOT MOXXe Aia NPeAoYM AOoKa3M Kou ro ocnoboayBaat of BMHa
BO 061z Aa cnpeuu NpeAMeToT a NMPOAOMKM CO CYAeHe.

O6BuHMTENOT MOXE Aa Nobapa oA cyaujaTa fa ro 3aTBOPM C/lyuajoT JOKOMKY MMa
OCHOBa fla CMeTa JieKa e NpeMHory cnab aa NpoAomku Ha cyfere,” a Ma M No3UTUBHA
AOXHOCT fia Fo CTOPM TOa AOKOJIKY e yBepeH Bo Toa. CyaujaTa ofyuysa fanm MMa
notpeba oA NOHaTaMOWHK MHOPMALIMK Npef Aa ro ynaTh CyyajoT Ha Cyaere
unu fa ro 3atBopu. Cyamnjata Moxe [ia ro 3aTBOpU NPeAMETOT HO TOA He CrpeYyBa
T0j fia 61ae 04HOBO OTBOPEH AOKOJKY Ce OTKPUjaT HOBM AOKa3M.E

CyaujaTa, UCTO TaKa, MMa BaxKHa (PYHKLMja KOja Ce COCTOM Of KOHTPONMpatbe Ha
w»incidente probatorio”, 0 AHOCHO MeXxaHM3MOT 3a 3auyByBatbe [OKa3W BO (hopMa Ha
uckasu. O6BUHUTENOT MNKM NIULIETO MOA UCTPara MoXe fa nobapa of cyaujaTa 3a-
OOMXeH 3a NPe/IMMUHAPHOTO pouMILTE [1a MPUMM I0Ka3M Of] TUMOT Ha MCKa3W KoM
MoXe Aa ce ynoTpebat Ha cyaetre. OBOj MEXaHM3aM Ce KOPUCTM Kora NocTojaT
LUBPCTM NPUUMHM KaKo, Ha NMpuMep, noTpebaTa fia ce 3alTUTH CBEAOKOT 04 3110 1N
Aa ce obe3beau UcKa3 o N1Le Koe e Ha yMupate. Moxe fia ce ynotpebu: a) fo-
KOJIKY MOCTOM OCHOBAHO BepyBatbe fleka CBEAOKOT HeMa Aia buae BO MOXKHOCT [ia
ce MojaBM Ha CyflereTo nopaan 6onecT MM apyra cepuosHa npeuka; 6) kora no-
CTOM OCHOBaHa NPUWYMHA [1a Ce BepyBa [eKa NLIETO e U3N0XEHO Ha HAaCUNCTBO, 3a-
KaHW, NOHYAM UM BETYBatba 3a Napy UM APYrv NOBOMHOCTM A He CBELOYM UAM fa
CBE[l0YM NAXKHO; B) KOra € HEeOMXOAHO Aa Ce UCMMUTa 0OBUHETUOT 3a haKTUTE Kou
Cce o[lHeCyBaaT Ha OrOBOPHOCTA Ha APYrU NMLa; T) Aa Ce UCMMTAAT iLiaTa KoM ce
06BMHETH BO NOBP3aHM NpeaMeTH; [i) 3a 1a Ce U3BEle COOUYBakbe NOMery OHMe KOU
“MaaT [JafleHO KOHTPAAMKTOPHM M3jaBM 3a [la Ce 3ayyBaaT [oKa3uTe; ) 3a fa ce
nobue u3jaBa Ha BELITO IULLE UM CNPOBEMYBatbe CYCKM €KCMepUMeHT JOKONKY
NULETO, NPeaMEeTOT UK MeCTOTO Ce NPeAMET Ha Hen3beXXHa U3MeHa; 1 €) NP1 UAeH-
TMMKyBae OKONKY TOa He MOXe fa ce u3Befe Ha cya.®

81.Unen 514, 3aKoH 3a Kp1BMYHaTa nocTanka of 1988 rop.
82 Unen 125, 3akoH 3a KpuBMyHaTa noctanka og 1988 roa.
83-UneH 434, 3akoH 3a KpuBMyHaTa noctanka og 1988 rog.
84.Unen 392, 3aKoH 3a Kp1BMYHATa nocTanka of 1988 rop.
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3.7. Mpasata Ha 06BMHETHOT U UCTparuTe Ha ogbpaHaTa

WtanujaHckuoT YcTas ro obesbeaysa npaBoTo Ha oabpaHa Koe BKy4yBa afieKBaTHO
BpeMe 1 MOXXHOCTM 3a MOAroTOBKa Ha 0AbpaHaTa Kako 1 NpaBo Ha aaBoKaT/bpaHuTen.®

Mpen pedopmuTe, Npu cobUpareTo JOKa3M 04 UCTPAXXHUOT CyAHja U 04 06BUHK-
Tenot ce bapalle fa ja cnpoBefyBaaT NpeMMUHApPHATA UCTPara HeMpUCTPacHo,
LITO 3HauM Aeka TMe Mopaa fa bapaaT v ocnoboayBauku U MHKPUMMHUPAUKM [0~
Ka3n. O6BMHUTENOT, KAaKO CTpaHKa BO CyAckaTa MocTanka e npuCcTpaceH Ho, 3a
BpeMe Ha ucTparata, Mopa aa 6apa v ocnobogysauku MaTepujan.

BpaHuTENoT BO UTaNMjaHCKMOT CHCTEM MMa flaNeKy NoaKTMBHa yNnora Bo dha3aTa Ha
MCTparata OTKOJIKY BO KOHTUHEHTA/IHUTE CUCTEMU. 3a BpeMe Ha NpeiMMUHapHaTa
thasa, onbpaHaTa MOXe, UCTO TaKa, Ja CPOBe/yBa UCTPark 3a 0BOj NPOLIEC BaXH
MpeTnocTaBKaTa eKa e paMHOMpaBeH Co UcTparaTta Ha obuHuTenot. Cenak, ucTpa-
rMTe He HaofaaT WKpoKa ynoTpeba Mery aaBoKaTUTe. 3anucuTe of HUB MOXe [a
ce BHecaTt BO Koja 6uno hasza o nocrtankata 4 JobMBaaT UCTa TEXKMHA KakKo M 06-
BMHMTENCKATa ucTpara.t® bpaHuTenoT MoXe Aa CTanu BO KOHTAKT CO MOTeHLMjaneH
CBe[I0K, a aKo NuLeTo onbue fa fafie 13jasa, bpaHUTeNnoT MoXe Aa nobapa o 06-
BMHMTENOT MNK Of CyAujaTa 3a[j0/MKEH 3a NpeNuMUHapHaTa NocTanka Aa ro nosu-
KaaT MLeTo 3a MCMUTyBatbe. [lOKONKY NOTEHLMjaHUOT CBEAOK Ce Cornacu fa
360pyBa CO 6paHMTENOT, MOXeE [1a Ce U3rOTBU NUCMEHA M3jaBa MM Aa Ce CHUMM UC-
nuTyBatbeTo. bpaHMTENnoT Moxe fa My rv [J0CTaBM OBMeE 3aMMCK Ha CyaujaTa 3aA0N-
XeH 3a npenuMUMHapHaTa nocTanka. O6BMHETMOT 1 HEroBMOT BpaHUTEN MOXAT, UCTO
TaKa, fla nobapaat OBNacTyBatbe Of CyAMjaTa 3af0/KeH 3a NpeIMMUMHapHaTa no-
CcTarnka 3a npucTan Ao NpuBaTHM NPOCTOPMM. 3a CEKOj efleH [03BOMeH MpuUcTan
MOXe [a Ce BOAM eBMAEHLM}a M UCTAaTa MOXKe Aa Ce M3Be/e KaKo [0Ka3 BO TEKOT Ha
cyneneto. Cenak, ofbpaHaTa HeMa NpaBo Aa 6apa Hapeaba 3a NpecpeTHyBatbe Of
cyaMjaTa Ha NpeNMMMHapHaTa NocTanka Bo TEKOT Ha UCTparaTa.

M nokpaj ofBOEHOCTa Ha CyAMCKATa M UCTPaXKHATa (hyHKLMja BOBeeHa BO pechop-
MuTe oa 1988 roguHa, KpuTHyapuTe 3abenexane BUCOK NPoLeHT ofobperue fa-
AeH1 Ha baparbaTa Ha 0O6BUHUTENCTBOTO 3@ NPUTBOP NpeA CyAetbe, TenetoHCKO
NPUCNYLLYBatbe UM OANYKM 3a cyfetbe.t’

85.YneHosn 24 n 111 op YcTasor.

8. Ynerosu 327 bis, 391 3akoH 3a kpuBMuHaTa nocTanka og 1988 roguHa.

8. Ha npumep, Enusabeta paHpe, ,KasHeHa npasga: OtnopoTt Ha efeH MeHTanutet”; Llecpu C.
JleHa n Yro Mateu (pegaktopu): Boses Bo utanujaHckoto npaso 2002, Kluwerp, cTp.191.
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4. BOCHA U XEPLIETOBMHA
4.1. Bosep,

FoneMuTe pedhopMm Ha KasHeHo-NpaBHMOT cucteM Bo 2003 rogmHa ja BocrocTasuja
ynorata Ha 0OBMHUTENIOT BO UCTPAXYBaHETO M KPUBUYHOTO FOHEHE Ha KPUBUUHKTE
pena. Co pecpopMuTe Ce yKMHA pyHKLMjaTa UCTPaXKEH Cyauja, MpU WwTo My bele
AafieHa oaroBopHocT Ha OBBMHUTENCTBOTO [la '1 MUCTPaXyBa AenaTa Kou ce BO Haj-
NEeXHOCT Ha CyfoT Ha bocHa u XepuerosuHa.

Mornasjeto VI of 3akoHOT 3a KpuBMYHa nocTanka of 2003 roauHa ja objacHysa
ynoraTa Ha 06BUHUTENOT. CUCTEMOT HeMa UCTPaXKEH Cyauja, TyKy 0OBMHUTENOT e
T0j KOj MofAHecyBa bapatbe [0 CyAMjaTa 3aA0MKeH 3a NpeMMUHApPHATa NocTanka
3a MOCTanKM KoM NPeTXofaT Ha MOAMIHYBaHeTO 06BHUHEHME, KaKO LITO CE ancetbe,
Hano3u 3a npetpec, bapatba 3a U3aBatbe HANO3M 3a NPECPETHYBatbe Ha KOMYHU-
KaLMu1Te, KaKo M 3a NPUTBOP Ha OCOMHUUYEHMUTE 3a BpeMe Ha UcTpararta.

MpaBaTa M LOMKHOCTUTE Ha OOBMHUTENOT Ha CIEAHUOB HAUMH: ,,0TKPUBAHLE U FOHEHE
Ha CTOPUTENIUTE Ha KPMBMYHM iena Kou noTrnaraaT noj HafleXxHoCT Ha cygot”.®
O6BMHUTENOT, OTKAKO Ke Ce 3aMo3Hae CO OCHOBUTE 3a COMHEHMETO f1eKa € CTOPEHO
KPWBMYHO AieN10, MOpa [a 'M Npe3eMe HEOMNXOAHUTE YeKOpH 3a OTKpPUBatLe U UCTPa-
XYBatbe Ha eN0To, 38 UAEHTUUKYBAtbe Ha OCOMHUYEHUOT UMM OCOMHUYEHUTE, 3a
BOZEHEe M HAf30p HajJ UCTParaTa M 3a HacoUyBatbe Ha OBNACTeHUTE CTyXbeHu iuua
BO MAEHTUHUKYBAHETO Ha 0COMHUYeHUTe. OBBUHUTENOT MOXe, UCTO TaKa, fa AaBa
uMyHuTeT,® na U3[aBa NOKaHU U Hapeaobu, fa UM HANOXW Ha OBNACTEHUTE CIyX-
beHu MMUa Aa 1 U3BPLUYBAAT CYACKMTE Hapeabu, Kako 1 a v yTBpayBa thaKTute
noTpebHu 3a peluaBarbe MMOTHM NObapyBatba M Of3eMatbe Ha UMOT.

Bo npakcaTa, 06BMHUTENOT BO UCTPaXXyBakbe€TO Ha OBME [OJIHKHOCTHU copa60TyBa
co ﬂ,p)l(aBHaTa areHu,Mja 3a UCTParu U 3allTnta, UM MOXKe fla " aenervpa pasniMvyHun
3afla4yu yune u3BpllyBakbe ro Haarnegysa. Bo O6BuHUTENCTBOTO Ce Bpa6OTEHM
NCTPaXXUTENN KON MOXKaT fa 6I/I,El,aT M NpaBHMLKU UK NONTMUUCKH CHY)K6eHI/1LI,M n
KOM MM MOMaraaTt Ha 06BUHMTENUTE BO pa60TaTa.

3apaumte Ha O6BMHUTENCTBOTO BO MCTparaTa ce: cobupatbe [LOKa3M, AaBakbe UMYHUTET,
bapatbe MHOPMaLMK 0 OpraH1Te, U3aaBatbe NMOKaHU M Hapeadu, M3aaBatbe Ha-
penbdu Ha 0BNacTeH Cny)beHuM N1La fa U3BpLLYBAAT 3aKOHCKM NPOMULLAHM 3aAauM,
nofHecyBatbe MMOTHM NobapyBatba M NOKpeHyBatbe 06BMHeHHja. Bo npakcarta, 06-
BMHMTENOT M3BPLLYBA Pa3roBOP CO OCOMHUYEHMOT W € MPUCYTEH, Ha MpUMep, Npw
M3BpLLYBaHE HAO3M 3a NpeTpec.

8.YneH 35, 3akoH 3a KpuBMuHaTa noctanka og 2003 rog.
8. CaMo [MaBHMOT 06BUHUTEN MOXXe Aa 04006PH UMYHUTET.

@




4» ‘03. Investigation 01 MK [rev 2]:Layout 1 24.02.2011 12:054@%4

54

UneH 14 o 3aKoHOT 3a KpMBMUHa MocTarnka, Koj 36opysa 3a ,e[AHAKBOCT Ha
opyxjaTta”, npeABMayBa NOLEAHAKOB TPETMaH Ha CTPaHKMTe BO NMocCTankaTta u fa-
Bakbe ejHAaKBM MOXHOCTM Ha CeKoja 0 CTPaHKMUTE Aia OCTBAPM NpUCTan Lo LOKa3M
¥ [la u3Be e [OKa3M Ha rNaBHUOT npeTpec. Toj, UCTO Taka, NpesBuayBa Aeka 06BK-
HUTENOT M LpYruTe OpraHKU-yyecHULHM BO NocTankaTa Mopa Aa 1 npoyvyBaaT 1 [a
M yTBpAYBaaT Co NOAeAHAKBO BHUMaHME KaKo (haKTUTE LITO Ce MHKPUMUHUPAUKH,
TaKa M OHMe KoM ro 0c1060/yBaaT Of BUHA OCOMHUYEHUOT Ui 0OBUHETHOT.

CynoT Ha bocHa 1 XepuerosuHa U3pasu cepro3sHa 3arpuxXeHoCT NOpaan HeaoCTH-
roT Ha (hMHAHCKUCKM CPeACTBA 3a UCTparuTe Ha oabpaHaTa, Kou cpefcTea ce bapaat
ywte of, 2003 rofuHa, co ornef feka UCTPAXHMOT Cyamja NoBeKe He ja U3BPLUYBa
oBaa ynora.”

4.2. Mputeop npep cyaete

3aKOHOT 3a KpMBMYHA NOCTanKa 403BONYBa AOMT NPUTBOP Mpef CYLerHe Ha 0COM-
HWUYEH NPOTMB KOTO He e MoAMrHaTo 06BMHeHMe. Bo TouHO onpeaeneHu OKONHOCTH
KaJie NoCToM ,,0CHOBAHO COMHeHMWe" ieKa OApeAeHO UL U3BPLUMIIO KPUBUUHO
Aeno (cTpas nMUETO fa He u3bera, MOXHOCT [la BNKjae BP3 CBEAOLMTE, OAHOCHO
[0Ka3uTe, CTPaB [a He U3BPLLM APYr1 Aena Ui feka ocnobolyBatbeTo Co KayLuja
61 NpefM3BMUKaNO HapyLLYBakbe Ha jaBHUOT pej 3a KPMBUUHM Aena 3a Kou e npef-
BMAEHa Ka3Ha 3aTBOp oA HajManky 10 roauHu), cyamjata 3a4o/mKeH 3a NpenuMu-
HapHaTa MocTanka MOXe Aa My M3peye Ha OCOMHMYEHMOT MepKa MpUTBOP BO
Tpaete of efeH Mecel,. PeBu3uncKa rpyna of Tpojua Cyauu MOXe Aa ro NpoAosIXu
NPUTBOPOT 3a ylWTe ABa Mecela. [pUTBOPOT MOXXe f1a Ce NPOAOIXM 1 3a 3 Mecelm
BO CNyyauTe Kajle 3aKaHeTaTa Ka3Ha e HajManky 10 roauHu 3aTBop OKONKY 3a Toa
nocTojaT ,,0cob6eHo BaxkHu NpuunHu”. [lonoNHATENHO NPOAOIKYBaAte HA MPUTBOPOT
oA 3 MeceLun Moxe a buae HapeaeHo BanaTH, CO LieN Aa Ce 3aBplUM UcTparaTa
BO KOMOMHMPAHMTE UCKNYUYUTENHM OKOMHOCTM Ha (1) 3aKaHeTaTa Ka3Ha o Haa 20
rO[IMHM 3aTBOP U (2) ,MCKNYUYUTENHO CNOXeEH cnyya]”. Jluueto Mopa aa buae ocno-
60/4eHO No MCTeKyBakbeTO Ha HEKOj 01 OBME POKOBM JOKONKY He buae NoTBpaeHO
o6BuHeHueTo. XKanbu ce no3BoneHu Bo cekoja o hasute.” On 06MUHO UKTakbE Ha
3aKOHOT Npowu3nerysa feka efHo nuue 61 Moxeno ga octaHe 12 Meceum Bo npu-
TBOp 6€3 06BMHEHME 33 BpeMe Ha UCTparaTa.

4.3. Ynorara Ha 06BMHMTENOT

O6BMHMTENOT MOpa [la OTBOPM MCTpara AOKONKY MOCTOjaT OCHOBM 3@ COMHeHWe
ieKa e CTOPEeHO OfipeieHO KpuBMUHO aeno. Toj Tpeba aa rv Hasede noTpebHuTe
MCTPAXKHM YeKopu. AKO 06BMHMTENOT 0AyUM Aa HE Hapeau Nnpes3eMatbe UcTpara
(Ha Npu“Mep, aKo AeNO0TO 3aCTapUAO MM aKO € OUMINIeHO AeKa HeMa [1eN10 BO KOH-

%-Ha np.,boraaH MBaHuwesmk: CyLcKMOT COBET 3a BOEHM 310CTOPCTBA BO bocHa M xepLierosuHa:
On x1bpuaeH fo goMatleH cyn (2008), MefyHapofeH LieHTap 3a TpaH3uLMcKa npasaa, cTp. 17.
91 Unenosu 131 po 136, 3akoH 3a kpuBuyHaTa noctanka og 2003 rog,.
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KPeTHWOT CNyyaj), OLUTETEHOTO /INLIE M IMLLETO KOe Fo MpujaBMio AeNoTo Mopa [a
OuaaT M3BeCcTeHW BO POK 0/ 3 AeHa Ofi AeHOT Ha AOHECYBatbe Ha oaNyKaTa.”

,OBNacTeHu cnyxbeHu nuua“, cnopef aeduHULMjaTa Ha 3aKOHOT (Toa Ce, raBHo,
MOMMLMCKM Cy)X6eHMLyM) MopaaT Aa ro M3BecTaT 0OBUHUTENOT AOKONKY NOCTOjaT
OCHOBM 33 COMHEBatbe [1eKa e CTOPEHO KPMBMUHO [1EN10 3a Koe e NpeABMaeHa Ka3Ha
3aTBOp noponra of 5 roguuu. Mom BoACTBO Ha 06BMHWUTENOT, CNYXOEHOTO NULEe
MOpa Aa ' npe3eMe CUTe HEOMXOHW MEPKM 3a Haolatbe Ha CTOPUTENOT U cobuparbe
[I0Ka3u NoBp3aHu co aenoto. CnyxbeHUKOT Moxe Aa noctanu 6e3 ga ro U3BecTu
06BUHUTENOT AOKONKY OAnaraketo 61 npeanssukano pusmk.” M obsuHuTenuTe U
uctpaxutenute spaboteHn Bo O6BMHUTENCTBOTO Ce CMETAAT 3a ,,0BIACTEHM CITYX-
6enn nmua“.

O6BMHUTENOT € OBNACTEH [a M Npe3eMe CUTe UCTPaXKHU AejCTBa, KaKo, Ha NpuMep,
UCMUTYBate Ha OCOMHMUYEHMOT, OLITETEHOTO /L M CBEAOLM, CNPOBELyBathe
MCTPAru Ha NnLe MECTO U PEKOHCTPYKLMja Ha HACTaHOT, 3aLUTMTA Ha CBELOLM U UH-
thopMauumn 1 npubasysatbe nomoll of BewTaun. O6BUHUTENOT MOXe Aa Hapeau
OCOMHMYEH KOj e BO NpuUTBOp Aa buae [LoHeceH 3apaau UCMUTYBakbe, HO MOpa 3a
TOa [1a ro M3BECTM CyaMjaTa 3a[0/KeH 3a NpeNuMUHapHaTa nocTanka.”

O6BUHUTENMUTE UNIM UCTPAXKMTENUTE MMAAT MPABO A CMPOBEAYBAAT UCTPAXKHU YEKOPH
Of} TMOT Ha BpLLUetbe MPeTPeC, 3amn/eHa 1 3eMatbe 13jasu. [o bapatbe Ha 06BUHUTENOT,
CYAOT MOXe Aa M3Aafie Hanor 3a npetpec.”

Tue, ucTo Taka, MOXaT [la UCrpaTaT NMMCMeHo bapatbe [0 onpefeneHo nuue aa
[0jMe 3a [la lafie U3jaBa, HO NULLETO He e 06Bp3aHO Aa Aaae u3jaBa. OCOMHUYEHMOT
Mopa fa buae nHhopMMpaH 3a CBoMTE NpaBa (MPaBOTO Ha MONYEtbe, Ha aABOKaT, Ha
npeBefyBay, Kako M 3a Toa [ieKa M3jaBaTa MoXe Aa buae MCKopUCTeHa NPOTMB HEro
Ha Cyfietbe), KaKo M 3a 06BMHEHMETO M 3a OCHOBMTE 33 NOKPeHyBatbe Ha MCTOTO.”
3a BpeMe Ha UCMIMTYBaHETO CBELOKOT MOpa Aa 0A4roBapa ycHo, 1 ,,[1o onwiTuTe npaluatbka,
Of CBE[IOKOT Ke buae nobapaHo [a Kaxe CE LTO 3Hae 3a C/y4ajoT, a moToa Ke My
61aaT nocTaBeHu Npallakba Yja Lien Ke buae aa ce NpoBepy, fia Ce HAJOMOMHU U [1a
ce 06pa3noxu HeroBuoT uckas. Mpu cocnywysare Ha CBeJOKOT 3abpaHeTo e aa ce
NOCTaByBaaT TPMK-NpaLlatba UM NMpaLlakba WTO BeKe ro coLpXaT NocaKyBaHUOT
oarosop” 1 ,,cBeOKOT Ke O1fe NpallaH Kako r'v 3Hae chakTuTe 3a Kou cefoun”.’

92-4nen 216, 3akoH 3a kpuBMYHaTa noctanka of 2003 rop.

93-YneH 218, 3aKoH 3a KpuBMuHaTa noctanka of 2003 rog.

%4-Unen 20 (g), 3aKoH 3a KpuBMuHaTa noctanka og 2003 rog.

%-Ynen 217, 3akoH 3a kpuBMuYHaTa noctanka og 2003 rop.

% YYneH 53, 3aKoH 3a KpuBKMUHaTa nocTanka og 2003 rog,.

97-Unenosu 219 (3), 78 v 86, 3akoH 3a KpmBMuHaTa noctanka og 2003 roa.
%.-UneH 86 (7) v (8), 3aKoH 3a KpuBMuUHaTa nocTanka o 2003 rog.
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O6BMHWTENOT MM CYA0T MOXXAT a MOBMKAAT CBEMIOK Aa [10j/e 3apaju HeroBo uc-
nuTyBatbe. CynoT, Ha bapatbe Ha 0OBUHUTENOT, MOXe MAPUUHO [a Ka3HW CBeoK
KOj He [oLOoN Ha pacnuT 6e3 cooBeTHO onpasaaHue.”

OCOMHMYEH Koj € Moj, UCTpara e UCMUTYBaH Off CTPaHa Ha 0OBMHUTENOT MW OBNTACTEHO
cnyxb6eHo nuue. 3abpaHeTa e ynotpebata Ha ,,CMNa, 3aKaHa, M3MaMa, HapKOTULM
MK IPYr1 CPefiCTBa KOM MOXe [la BiujaaT Bp3 cnobofaTta Ha OAyuyBatheTo U
BP3 M3pa3yBatbeTo Ha COMCTBEHaTa BOJja MPU [aBakbe M3jaBa MM NpU3HaHKe".
WM3jaBa faaeHa Ha TaKOB HauMH He MOXe Aa Ce KopuCTH Ha cya.'® O UCnuTyBarbeTo
Ha OCOMHMYEHMOT MOpa [la Ce COCTaBM 3aMMCHUK, TaKa LUTO ,,BaXKHUTE [eNOBU 0f
u3jaBaTa Ce BHECYBAAT BO 3aMMCHUKOT CO UCTUTE 360pOBM CO KOM rOBOPEST OCOMHUYE-
HWOT", a NPaBMNIOTO € JieKa M3jaBaTa Tpeba la brae CHUMeHa Ha ayano UK BuaeoneHTa, !

O6BMHEHME He MOXXe Aa b1ae NOAUIrHATO AOKONKY He 61N MCMUTaH OCOMHUUYEHMOT. %2
OBa e CNPOTMBHO Ha CUCTEMUTE CO 0OMUAjHO NPABO Kaje He e 3a0/MKUTENHO UCTU-
TyBatb€ Ha OCOMHMUYEHUTE Npef NoKpeHyBatbe 06BMHeHMe. OCOMHUUEHHMOT, ce pas-
61pa, MoXe [1a ro MCKOPUCTH CBOETO NPABO Ha MONUEHE NPU UCTIUTYBaHETO.

OBnacTteHoTO cy>6eHo NuLe Mopa [a NOMOoHKU KpMBMYHA NpujaBa 3a 00BUHUTENOT
Koja Ke r' COLLpXXu U3jaBuTe M [oKa3uTe cobpaHu 3a BpeMe Ha UcTparara.

Bo MOMeHTOT Ha 3aKknyJyBatbe Ha UCTparaTa, 0OBUHUTENOT MOXe M/U i ja 3aTBOPY
ucTparaTa MM Aa OANYYM Aa MOKPEeHe KpUBMYHA MOCTanKa npeky nofHecyBake
o6BMHeHMe [0 cypoT. McTparata MoXe fia Ce 3aTBOPM [LOKOJIKY A€NI0TO He NpeTcTa-
BYBa KPUBMUHO AeN0, AOKONIKY OCOMHUYEHWOT € MEHTAJTHO XeHAMKENMUPaH, JOKOMKY
HacTanMa 3aCTapeHoCT Ha AeN0TO UK BO CMyJaj Ha APYr1 MPEYKM KoM o ONCTpyw-
paaT KPMBMYHOTO roHetbe. AKo UCTparaTa He bue 3aBpLueHa BO poK o 6 Meceww,
KonernyMoT Ha O6BMHUTENCTBOTO MOpa A M Npe3eMe HEOMXOAHWUTE MepKU 3a
HEj3MHO 3aBpLLyBatbe. %

O6BMHMTENOT A0 CYAOT NOAHECYBA 06BUHEHME M AOKA3M BO NpuAor Ha uctoTo. Cy-
AvjaTa 3a0/KeH 3a NpeMMMHapHaTa NOCTanKa UK Ke ro noTBpan 06BUHEHUETO
UK Ke oTPNM HEKOM UM CUTE TOUKM 0 0OBUHEHMEeTO. 1

OTkako Ke buae NokpeHaTo 0OBUHEHMETO, CTPAHKUTE UM BPaHUTENOT Ha 06BMHE-
TMOT MOXaT fa NobapaaT of CyaujaTa 3af0/KeH 3a NpeNIMMMHapHaTa pacrnpasa Aa
opraHu3upa nocebeH NpeTpec 3apaau UCMUTYBakbE Ha CBEAOK KOj He e Bo coCTojba

9-Ynen 81, 3aKoH 3a kpuBMUHaTa nocTanka og 2003 rog,.

100-Ynen 77, 3aKoH 3a KpuBMYHaTa noctanka of 2003 rog.

101 YneH 79, 3aKoH 3a KpusuuHaTa noctanka og 2003 rog,.

102-Ynen 225 (3), 3akoH 3a KpuBuuHaTa noctanka og 2003 rog,.
103.-YneHoBu 224 n 225, 3aKoH 3a KpuBMUHa noctanka og 2003 roguHa.
104 Ynen 228, 3akoH 3a KpuBuuHa noctanka og 2003 roguHa.
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Oa CBe04YU Ha rMaBHUOT NpeTpec, Mnn fla rm npeseme I'IOTpE6HI/ITe MEpPKH 3a 3a4y-
ByBath€ Ha [JOKa3nTe KOM MHAKY MOXXe la He 6I/1}J,aT Ha pacnonarame Ha Cy,[l,@l-bETO.105

4.4. Ynorata Ha opbpaHarta Bo ha3aTa Ha UCTparaTa

UneH 47 o, 3aKOHOT NpefiBMAYBa 3aKOHCKO NpaBo 3a bpaHUTENoT Aa OCTBapH YBUA
BO [IOCHEjaTa M JOKA3UTE KOM Ce MOBOJTHM 33 OCOMHUYEHMOT 3a BpeMe Ha MCTparaTa,
OCBEH BO Cyyaj kora obenofeHyBameTo Ha JoCMejaTa M IOKa3nTe ja 3arpo3ysa
L|e/1Ta Ha uCcTpararta.

OTKaKo e noAMrHaTo 0bBMHEHWeTO, BPAHUTENOT, OCOMHUYEHMOT UK 0OBUHETUOT
MO>XaT Ala 0CTBapaT YBUL BO CUTe JOKYMEHTM U J0Ka3M U UCTUTE [ia T hOTOKONMpaaT.
Cenak, bpaHuTenuTe BO Npakca ce COOYYBaaT CO CEPUO3HU NPAKTUUHM TELIKOTUM
BO NOArOTBYBAHETO HA HUBHWUOT KOHLIEMNT NOPaM HEMAHETO jaBHU MPUXOLY U HEMaHETO
McKycTBO. buaejku pechopMmTe Co KoM Ce yKMHYBa NO3ULMjaTa HA UCTPAXKHUOT CyAMja
¥ BOBE[lyBateTO MHKBU3UTOPEH CYLCKM CUCTEM LaTUPaaT Of CKOpO, bpaHuTenuTe ce
C& YLLITE HEMCKYCHM BO Pa3BMBAHHETO AIEKBATHM CTPATErMM 3a BpeMe Ha UCTpaxHaTa hasa.

5. ME[YHAPOOHWTE KPUBUYHU CY[JOBU U TPUBYHAIIU
5.1. Boea u npernep

Bo MerfyHapogHuTe CyaoBM M TpUbYHaK, CTPaHKUTE Ce 0ArOBOPHM 3a CMpoBeay-
Batbe COMNCTBEHM UcTparu. (Mcknydok o oBa ce BOHpeAHUTE CYACKM COBETHU BO CY-
posuTe Bo Kambolla, BO KoM UCTparaTa ja CpoBeAyBaaT UCTPAXHM cyauu). Opyrute
MelyHapOAHU MHCTUTYLIMM Ce Pa3NIuKyBaaT Criopef Toa KOJIKY aKTUBHO Ce BKITyYeHM
CYLCKMUTE COBETU BO UCTPAXXHUOT NpoLiec.

Bo MefyHaponHuoT kpusuueH cya (MKC) 1 Bo ag XOK M XMBpUAHKTE MefyHapOAHM
TpubyHanu, 06BMHUTENOT BO LIENIOCT € OArOBOPEH 3a UCTparuTe. McTparute ce Bo
paLieTe Ha 0OBUHUTENM KOM Ce Ha YeNo Ha MyNTUAMUCLMMNMHAPHM TUMOBM COCTa-
BEHM O/ MPABHWLIM, UCTPAXKMTENM, AHANIMTUYAPM M APYT PeNeBaHTeH KBaUMUKyBaH
Kagap. MeryHapoaH1oT KpuuueH cya 1 CneumjanHmoT TpubyHan 3a JlubaH Moxar fa
UM Jenervpaat ogpeaeHn UCTPaXKHM 3aa4UM Ha HaLMOHANHWTE NMPABOCYAHU CUCTEMM.

O6BMHMTENOT BO CEKOja Off MHCTUTYLIMUTE € OArOBOPEH 3a cobMpatbe Ha [JoKa3uTe,
BK/YUYBajKM M UCMIMTYBatbe Ha XKPTBUTE, CBEOLMTE, BELITALMTE, OCOMHUYEHUTE U
06BUHeTUTE.

105.Ynen 226 (3), 3akoH 3a kpuBMyHa nocTanka og 2003 roguHa.
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Bo MefyHapoHHOT KpMBUYEH CyA, XXPTBUTE MMaaAT MPaBO Ja yyecTByBaaT BO NOCTarn-
KaTa 3a BpeMe Ha ucTparata. Bo CneuujanHuot TpubyHan 3a JInbaH )pTeuTe HeMaaT
MPaBO Ha Y4eCTBO BO MOCTankKaTa cé foAeka He bupe NoTBpAeHO 0OBUHEHMETO.

MerfyHapoAHUOT KpUBMYEH CYL, 3@ NOpaHeLwHa Jyrocnasuja M MeryHapoLHMOT Kpu-
BMuYeH TpubyHan 3a PyaH[a He UM [1aBaaT HUKaKBa CTaTyTapHa Y/ora Ha XpTBUTe
3a BpeMe Ha ucTpararta.

CratyToT Ha CneumjanHuoT TpubyHan 3a JlubaH e nop BnujaHKe Ha IMH6AHCKOTO 3a-
KOHOAABCTBO M Ha CyAMjaTa 3a[J0/KEH 3a NPeTX0AHaTa NocTanka My JaBa aKTMBHa
ynora, ocobeHo Bo cobupareto fokasn. Cyamnjata Moxe Aa u3fafe Hapeabu unm
Haso3M 3a ancerbe U CIIMYHO, M Aa Hapeau cobupare Ha oapefeHH Aokasu, buno
Ha bapatbe o[y HeKoja o[y CTPAHKUTE UMM Of XPTBa-yYeCHUK, 6uno proprio motu.
CyaujaTa 3a0/MmKeH 3a NpeTxoAHaTa NocTanka MMa 3afavya 1 Aa 3efe ogpefeHu
[L0Ka3K, KaKo, Ha NpuMep, o[, ,,aHOHUMHM CBefoLM".

3a MeryHapoaHuTe TpUbyHanM 1 CyLOBM BaXaT HEKONKY OMLUTU Hauena: 06BUHUTENOT
MOXe [la UCNIUTYBa OCOMHUYEHU U 0OBUHETH NULLA; OCOMHUUYEHWUOT UM 0OBUHETMOT
“Ma NMpaBo [ja MONUM, NPaBO Ha NPaBHa NOMOLL BO Pa3roBOpoT (MHTEPBjyTO), KaKo U
npaso Aa buae HopMMpaH 3a NPeTxoaHoTo. OCOMHUYEHMOT UK OBBUHETUOT MOXKE
[06pOBOJIHO fla Ce OTKaXe of, NPaBOTO Ha afBokaT. O MonyereTo He MOXe fia ce
WU3Be[aT HeraTMBHM 3aknyyoum. 3abpaHeTa e ynotpeba Ha NpuHYa BP3 OCOMHUYEHHUOT
unu o6suHeTHoT. Toj Mopa Aa buae MHOPMUPaH 3a NpupoaaTa Ha 06BUHEHUETO
npeg Aa buae ucnutaH. Toj, UCTO Taka, MMa NpaBo Ha becrninateH npesop. PasroopoT
co Hero Tpeba fia buae CHUMEH Ha ayauo unu BuaeoneHTa. OCOMHUYEHMOT UK 06-
BMHETMOT Mopa fia buae npefynpefeH feka cé WTo Ke Kaxe Moxe fia buae ucko-
PUCTEHO NPOTHB HETO.

Mako BO CyLITMHA ja M3BPLLYBAAT UCTaTa (hyHKLMja BO COOMPAHETO [OKA3M 33 KpH-
BMYHM [ieNla KoM noTnaraaT noj HMBHA COOABETHA HAANEXHOCT, YNIOrUTe U AOMXK-
HOCTUTe Ha 0OBUHUTENUTE BO MefyHapoHMOT KpMBKUEH Cya M BO MefyHapoaHWOT
KpMBMUEH CYy[ 3a NMopaHellHa Jyrocnasuja ce M3paseHu JocTa pasnuuHo. CtatyToT
1 [1enoBHMKOT Ha MelfyHapoLHMOT KPMBMUEH CY[] Ce pe3ynTaT Ha ONCeXHU U fe-
TanHW nperosopu okony [loroBopoT 3a 0BOj Cy[ BO KOM yuecTByBaa rosem 6poj
OPXKaBM M OpraHu3aLmu, BO TEK Ha MHOTY roauHu, foaeka CtatytoT Ha MefyHapoga-
HMOT KPMBMYEH Cy[, 3a NMopaHellHa Jyrocnasuja belle goHeceH of cTpaHa Ha Co-
BeTOT 3a 6e3befHocT Ha ObeauHeTMTe Hauuu cornacHo co nornasjeto VIl og
Mosenbata Ha O6eanHeTnTe Haumm Bo 1993 rogmHa. CtaTyToT U [leNOBHMKOT Ha
MeryHapoAHWOT KpMUBMUEH Cyf NoBeKe pechnekTUpaaT efieH CMoj o] aky3aTOPHM U1
MHKBM3UTOPCKM hMNno30cum 1 My HaMeTHyBaaT Ha 06BuHKTeNoT o MKC nosutueHa
LOJDKHOCT fia Tpara no BUCTUHATA M ,,MOAEAHAKBO @ UCTPAXKYBa U UHKPUMUHK-
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payku 1 ocnobopysauku okonHocTn”. O6BUHUTENOT 04 MefyHapOAHMOT KpUBUYEH
Cy[ 3a nopaHeLwHa Jyrocnasuja HeMa TakBa 0bBpcKa.

5.2. MefyHapopaeH KpuBMUeH cyp 3a nopaHelHa Jyrocnaeuja (MKCI1J)

CratyToT Ha 0BOj TPMbYHanN ro NpeasMayBa clefHoBo: ,,06BUHUTENOT € OArOBOPEH
3a MCTparaTa M KPUBMUHOTO FOHEHE Ha LA OArOBOPHM 3a CEPUO3HM NOBPeaM Ha
MeryHapOAHOTO XyMaHUTapHO NPaBO M3BPLIEHM Ha TepuUTOpMjaTa Ha MopaHellHa
Jyrocnaswja og 1.1.1991 roguna”. ‘% Cnopep CtatyTort, ,,06BMHUTENOT € AOMKEH fia
MOKpeHyBa UCTparu no cyxxbeHa AoMKHOCT MM BP3 OCHOBA Ha CO3HaHMja aobueHu
Of1 HEKAKOB M3BOp, ocobeHo of Bnaau Ha ap>xkasu, opraHu Ha ObenHeTUTE HaLmM,
KaKo 1 0 MelyBnaitH1 U HeBNaauHU opraHu3saumu. O6BUHUTENOT e [OMKEH [1a U
oLeHn nobueHnTe UM NpubaBeHUTE CO3HAHMja M [1a OfNYYM Aanu NMOCTOM 10BOJHA
OCHOBA 3a MoHaTaMoLHK AejcTBa”. McTo Taka, ,,00BUHUTENOT MMa HALNEXHOCT [a
MCMIUTYBA OCOMHMYEHM, XPTBM M CBeAOLM, Aa cobupa AoKasu U Aa CrpoBeayBa
MCTParu Ha nuue MecTo. Bo n3BpLUIyBatbeTO Ha OBME 3aa4u, 0OBUHUTENOT MOXe [1a
nobapa noMoL o 3acerHaTuTe ApXKaBHu opraHu”.’?’

[loKO/KY OCOMHMUYEHMOT Ce UCTIMTYBA, TOj MMa NPaBo ,,4a A06Ke MOMOLL Of, 3BOKAT LUTO
CaMMOT ro u3bpan, BKNy4yBajku ro 1 MpaBoTo Aa My buae foeneHa npaBHa NoMoLl
6e3 aa Mopa fia Nnaka 3a ucTaTa [LOKO/KY HeMa J0BOJIHO CPEACTBA Ha pacronaratbe,
KaKo M MOMOLU BO BM[, Ha NPeBOA KOH M 0f ja3uKoT wTo ro 36opysa 1 pa3bupa”.'®

UcTparaTa e aeduHMpPaHa KakKo ,,CUTe aKTMBHOCTY LUTO W Npe3eMa 06BUHUTENOT
...3a cobuparbe MHdopMaLmum 1 foKasn”, 6e3 ornea aanu npes Uam no NoTBpAyBake
Ha 06BMHeHueTo. OBa NpeTnocTaByBa Aeka 06BUHUTENOT MMa NPABO [ja NPOLOMKM
[1a UCTPAXXyBa OAPeAeHO KPUBMYHO AeNo M la cobupa AoKa3M Mo NoKpeHyBatbe Ha
06BMHEHMETO, LITO FO Pa3NMKyBa OBOj CUCTEM Of cUCTeMUTE CO 0bMyYajHO NpaBo
kage O6BUHUTENCTBOTO reHepanHo e 06Bp3aHO Aa M KOPUCTU CaMo [OKa3uTe Co-
BpaHu 10 MOMEHTOT Ha MOKPeHyBatbe Ha 06BMHEHME M la Ce NPUAPKYBA KOH Mpa-
BM/aTa 3a Npubupatbe AoKa3u NpoTHB 0b6BUHeTOTO NnLe. '

Co ornen Ha roneMuHaTa M COAPXKMHATA Ha KPUBMUHMTE [leNa 3a KOM Ce BoaM
uctpara, [lenoBHUKOT Ha 0BOj TpMOYHaN COAPXKM MHOTY OCKYAHM 0Apefbu BO BpCKa
co uctparute. Oapeabute npefBuayBaaT feka 06BUHUTENOT € 04rOBOPEH 3a Mo-
BMKYBatb€ M MCMUTyBatbe OCOMHMUEHM, KPTBM W CBEOLM, 33 M3paboTKa Ha 3anuc
O[] HUBHWTE M3jaBM 1 3a CNPOBEAYBatbe MCTPAru Ha Nuue MecTo. MoHaTaMy, oapes-
buTe NpeaBuayBaaT AeKa 0OBUHUTENOT MOXeE [a Npe3eMe M Apyru noTpebHu ye-
KOpH, KaKo, Ha NpuMep, Npe3eMareTo NocebHM MepKu 3a 3allTMTa Ha CBeOLM,
bapatbe MOMOLL Of APXKABHM OPraHM UK O, PeNeBaHTHM MelYHapOAHM TeNla Kako

106.Ynen 16 op CratytoT Ha MKCITJ.
107-Ynen 18 (1) og CratyToT Ha MKCIJ.
108.Ypen 18 (3) o CratyToT Ha MKCTTJ.

109 Mpasuno 6poj 2, NenosHuk Ha MKCIJ.
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WHTepnon u nopHecysake bapatbe 40 COOABETHWUOT CYAMja 3a M3[aBate Ha-
pendu.° MpuMep 3a Takea Hapenda e HanoroT 3a NpeTpec.

Bo utHu cnyyau, 06BMHUTENOT MOXKeE fla Nobapa Of oApeAeHa ApXKaBa NPUBPEMeHO
Aa nvwu o cnobofa oApeaeHO 0COMHUUYEHO UM 0OBUHETO NULE, Ia 3anNeHn u-
3MUKM [1OKA3M U 1a Cripeyn: 6ercTBo Ha 0COMHUYEH UM 0OBMHET, MOBPeayBake UK
3annallyBatbe Ha XXPTBA UMM CBEMIOK, UM YHULITYBatbe Ha AoKa3un. !

McnnTyBarbeTO Ha OCOMHUUYEHMTE € YpeieHo co NpaBunoTo 6p.42, cnopep Koe 06BUHK-
TENOT € JOMKEH [a Fo MHOPMUPA OCOMHUUEHMOT NMPes UCTIUTYBaHETO 33 HErOBOTO
MpaBo Ha NpaBHa NoMoLu, NpeBof 1 Monyetbe. OCOMHMUEHMOT MOXe [1a Ce OTKaXe
Of1 NPaBOTO Ha afiBOKAT. McnuTyBateTo Mopa fia b1ae CHUMEHO Ha ayaMoNeHTa.
O6BMHUTENOT, NPe/ 4 3aMoyYHe UCMMTYBakETO, MOpa a o MHAOPMUPa OCOMHUYEHHUOT
3a HEeroBOTO NPABO Ha MpaBHa NOMOLL, NPeBof, 1 Monyere. OCOMHUYEHWUOT MOXKe [1a
ce OTKa)ke 0f} NPABOTO Ha NpaBeH 3acTanHuK. McnuTyBareTo Mopa ia b1ae CHUMAHO Ha
ayawo 3anmc.'? MpusHaHujaTa fo6ueHn of 0OBMHETUTE BO COMNACHOCT €O [leNoBHUKOT
ce CMeTaar 3a 406POBO/HM OCBEH [JOKOMKY He Ce JoKaXe CrpoTHBHOTO. > ObBMUHMTENOT,
MCTO TaKa, & OArOBOPEH M 3a UyBatbe Ha oKa3uTe Bo 0Boj TpnbyHan.'* O6BuHUTENOT
“Ma OMCceXHM 06BPCKM HaBpeMeHo fia rv 0benoaeHu oKasuTe LTO Ke Ce KOPMCTaT Ha
CY[eHeTo, Kako M KOHTUHYMPaHK 06BPCKM BO AeNOT Ha obenoaeHyBatbe MaTepujan
Koj e ocnobofyBauku 3a 06BMHeTHOT. 3a NoBpeaa Ha 06BPCKMUTE BO BPCKa CO 0be-
N0AEeHYBaETO JOKA3M MOXe [la buaaT u3peyeHn caHKumu. >

HenosHukoT Ha MKCI1J, ucTo Taka, 0BO3MOXYBa 3eMatbe M3jaBu Ha bapatbe Ha He-
Koja O, CTpaHKWUTE MUAK propio motu 3apaau HMBHA ynoTpeba Ha cyaereTo, bes
ornef fianu AaBaTenoT Ha U3jaBaTa MOXe MM He MOXXe ia Ce MojaBu BO TpubyHanot
3a fia cBegoun.® 3a pasnuka og CtaTyToT Ha MefyHapoLHMOT KpUBMYEH CYA U O
3aKoHuTe 3a KpMBMYHa NocTanka Ha Mtanuja u Ha bocHa 1 XepuerosuHa, oaa npo-
Lefypa He e orpaHMyeHa caMo Ha cBeilouetbaTa Kou He 61 MoXene fia ce AaaarT 3a
BPEME Ha CyfiereTo, TyKY MCTaTa MOXe fla buae HapeaeHa ,,B0 MHTepec Ha npasaaTa’.

UneH 18 ctas 4 nponuuysa: ,,[o onpeaenysareTo 0f CTpaHa Ha 06BUMHUTENOT ieKa
nocTom cnyuyaj prima facie, 06BUHUTENOT M3roTBYBa 0OBMHEHME KOE COAPXKM KOH-
LM3HO HaBedyBake Ha PaKTUTE U Ha KPMBMUHOTO [0 U AieNa co Koe 06BUHETHOT
ce ToBapu cornacHo co Cratytor. O6BMHeHMETO ce JOCTaBYBa 40 CyAuja Of Kpu-
BMYHMOT coBeT”. [oToa 06BMHEHMETO Ce pa3rfeflyBa O CTpaHa Ha cyaumja, Koj ako

110. TIpasuno 6poj 39 (i), lenosHuk Ha MKCIJ.

111 TMpasuno 6poj 40, flenosHuk Ha MKCIJ.

112 Tpasuna 6poj 42 v 6poj 43, fenosHuk Ha MKCIJ.
113 Tpasuno 6poj 92, lenosHuk Ha MKCIJ.

114. Mpasuno 6poj 41, lenosHuk Ha MKCIJ.

115 Mpasuna 66 po 70, JenosHuk Ha MKCIJ.
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e ybefieH BO MoCTOeHETO Ha prima facie cnyyaj ro notepayBa 06BUHEHMETO, @ AKO
He e ybefieH - uctoto ro otdppna.'?’

5.3. MerfyHapopeH kpusuuen cyp (MKC)

O6suHuTenot og MKC 3anouHyBa MCTpara Ha ,,CUTyaluja” unu nNpeky ynaTyBake Ha
Cyyaj o4 cTpaHa Ha CoBeToT 3a 6e36eAHOCT, UM Of ApXKaBaTa - CTPaHa BO CYAOT,
unu propio motu. 3a aa NokpeHe 1cTpara, 0OBMHUTENOT MOPA fia pacronara co UH-
thopMaummn kou obesbelyBaaT pasyMHa OCHOBA 3a [1a C€ BEpPyBa AeKa KPMBUUHO
Aeno of, HagnexHoct Ha MKC 61no u3BpLueHo Unu ce U3BpLUYBa BO CErallHO BpeMe,
KaKo 1 [ieKa ciyyajoT 61 bun gonywTreH cornacHo co CtatytoT Ha MKC.18

O6BMHUTENCTBOTO € ,,0TOBOPHO 3a MPHUEM Ha YMaTeHU NPEAMETHU U Ha MOTKPEeneH!
MHhOPMaLIMM 33 KPUBMYHM ieNa off HaanexHocT Ha MKC, 3a HUBHO UCTIUTYBatbE U
3a CNpoBeayBakbe UCTPAru U KPMBKUUHO roHere npeg MKC”.1YY

CraTyToT jacHO M AedmHMPa LOMKHOCTUTE M OBNACTyBakbaTa Ha 06BUHUTENOT: 2

»3apaay YyTBpAyBatbe Ha BUCTMHATA, 0OBMHUTENOT Tpeba Aa ja npowmpw
ucTparata 3a fia rv ondaTtu cute hakTi M AOKa3M LITO Ce PeeBaHTHM 3a
Aia OLLeHM Aanu NoCToM KPUBMYHA OLrOBOPHOCT COrNacHo co ooj CTaTyT,
a BO PaMKMTE Ha TMe aKTUBHOCTM NOLELHAKBO [a 'M UCTPaXyBa U MHKPU-
MUHUPaYK1TE U 0C10604yBAUKUTE OKONTHOCTH,

[la npeseMe coofBeTHM Mepku 3a obe3beayBatbe epeKTUBHA MCTpara U
KPMBMUHO rOHeHe Ha fieNnaTta o4 HafIeXXHOCT Ha CyAoT... U

LlenocHo ga rv nounTyBa npaBaTa Ha MLaTa KOM NPOU3NeryBaat Of 0BOj
Cratyt.”

O6BMHUTENOT € OBNacTeH Aa cobupa u fa UCMUTYBA [OKa3K; aa ro bapa npucy-
CTBOTO Ha NMLLA KOM Ce NoJ, UCTpara, XPTBM M CBe[OLM M Aa T'M UCMUTYBa; Aa bapa
copaboTka Ofi ApXKaBM UM MelyBNAAIMHM OpraHM3aLmMm; Aa CKydyBa [OrOBOPHU CO
Lien onecHyBatbe Ha copaboTkaTa; Ce CornacyBa eka HeMa ja OTKPMBA [JOKYMEHTH
UNu MHpopMaLMK foOUEHN NOA YCIOB Ha JOBEPNIMBOCT M UCKITYUYMBO 3apaau CO3-
[laBatbe HOBM [OKA3M, OCBEH aKO [1aBaTeNoT Ha MH(OpPMaLMKTe Ce CornacyBa Uc-
TMTe fa bupat OTKpMeHW; M Oa npeseMa unu ga bapa ga 6ugat npeseMeHu
HEOMXOHWTE MEPKM 3a 3alUTUTA Ha I0BEPIMBOCTA Ha MHOPMaLIMUTE, 3aLUTUTa Ha
AMLaTa UNK 3a4yByBakbe Ha [lOKa3uTe.

116 Mpasuno 71, fenosHuk Ha MKCIJ.

117-Ynen 19, CratyT Ha MKCT1J.

118.-Ynen 53 (1), CratyT Ha MeryHapogHMOT KPUBMUEH CYA.
119-Ynen 42, CtaTyT Ha MefyHapOaHHUOT KPMBUYEH CYL.
120.Ynen 54 (1) (a) , CraTyT Ha MefyHapoAHMOT KpUBKYEH CYA.
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Cekoj MMa npaBo Aa buae uHdopMMpaH nNpea Aa buae UCMUTYBaH AeKa NOCTojaT
OCHOBM 3a [1a Ce BepyBa OTH U3BPLLM/ KPUBMUHO [1€/10 0[] HAJ/IeXXHOCT Ha CY0T, 3a
MpPaBOTO Aa MO/YM M 3a NPaBoTO Aa buae UCMUTYBAH BO NPUCYCTBO Ha aABOKaT,
OCBEH aKo CaMWOT 10HPOBONIHO Ce OTKaXe o[ NPABOTO Ha afjBOKaT.!?!

lpeTcyaCKMOT COBET MMa efiHa NMOTEHLMjaIHO BaXkKHa Y/Iora 3a BpeMe Ha UcTparaTa
BO HELLTO LUTO Ce HapeKyBa ,,&IMHCTBEHA UCTPAXKHA MOXHOCT”, KaKo U BO 1aBaHETO
noMoLl Ha 06BMHUTENOT M Ha oabpaHaTa.'?” ,,EquHCTBEHaTa MCTPaXKHA MOXKHOCT” e
C/IMYHA Ha MOCTanKu1Te WTo cyAoBuTe Bo UTanuja u Bo bocHa 1 XepLierosmHa rm Ko-
PUCTaT 33 3auyBYyBatbe Ha JOKA3WUTe M OLPXKYBatbe €BEHTYaNHU NOCEOHM pouMLLTa
MMM POUMLLITA 33 3eMatbe U3jaBM.

O6BMHMTENOT MOpa fia ro MHOPMUPa CYACKMOT COBET BO CydauTe Kora ,CMeTa
[leKa ofipe/ieHa ucTpara NpeTcTaByBa eMHCTBEHA MOXHOCT 3@ 3eMatbe CBeOLITBO
WNW U3jaBa 0/ HEKOj CBE,OK MM 3a UCTIUTYBAtbe, COOMpatbe MM TeCTUPatbE JOKa3M
Kou MOXe a He buaaT ocTanHM NofoLHa 3a caMoTo cyfere”.'”> CyacKMoT coBeT
“Ma NpaBo Aa v Npe3eMe MepPKMTE LTO Ce HEOMXOAHM 3a OCUrypyBatbe Ha edu-
KaCHOCTa M MHTErpuUTETOT Ha NoCTanKaTta M 3a 3allT1Ta Ha NpaBaTa Ha ofbpaHaTa.
Baksu Mepku 61 Moxene fia b1uaaT o4pXKyBatbe Ha POUMLLTE MM MPe3eMatbe Ha Mno-
TpebHUTe fejcTBa 3@ 3aUyByBatbe Ha AOKa3nTe.

MpeTcyackMoT COBET MMa BaXkHa ynora Bo chasaTa Ha MCTparaTa Koja ondaka us-
AaBatbe Hapenou v Hanosu Ha bapare Ha 0OBUHUTENOT; Npe3eMatbe MePKM 3a 3a-
LUTWTA Ha XPTBUTE U CBeloLMTe U 3a 0be3benyBatbe MPUBATHOCT 33 UCTUTE; 3aLUTUTA
Ha YarceHuTe UK OHWe KoM Ce NMOBMKAHM Ha Pa3roBOp; 3allTUTa Ha MHopMaLWK
Of IOMEHOT Ha HauuoHanHaTa 6e3beqHocT.'?* BaXHO e M Toa AeKa 0BOj COBET
MOXe, Ha bapatbe Ha yanceHOTO M MOBMKAHOTO Ha Pa3roBop N1ue, Aa M3AaBa Ha-
peabu o TUNOT Ha OHME LITO Ce NPUMEHNMBM 3a ,,eIMHCTBEHA UCTPAXKHA CUTyaLMja”
unu fa 6apa MeryHapoaHa copaboTka Koja Moxe fia buae of NOMOLL Ha ILLETO BO
MOAroTBYBaHETO Ha HeroBaTa oAbpaHa. McTo Taka, NpeTcyCKMOT COBET MoXe:'?

»[a ro oBnacTv 06BMHUTENOT Aa Npe3eMe 0ApeeHN UCTPAXKHM YEKOPH Ha
TepuTOpHjaTa Ha OfpefieHa ApXKaBa-CTpaHa M 6e3 NPeTX0AHO Aa ja MMa
obesbesneHo copaboTkaTa of OfHOCHATa APXKaBa ... A0KONKY NpeTcya-
CKMOT COBET YTBPAMN BO KOHKPETHUOT C/yYaj, a BP3 OCHOBA Ha CTABOBM U3-
HEeCeHM Ofi CTPaHa Ha [Ip)XaBaTa, ieKa UcTaTa e 6e3 COMHeHMe HecrnocobHa
na edekTynpa bapatbe 3a copaboTka Nopau HEMOCTOeHEe Ha OpraH Unu
Ha KOMIMOHEHTa BO Hej3MHMOT CY[ICKM CUCTEM Koj b1 61N HafnexeH fa ro
echekTynpa bapareTo 3a copabotka ...”

121.4nen 55, CtaTyT Ha MefyHapoaHHUOT KPMBUYEH CYL.

122.4nenHosu 56 1 57, CtatyT Ha MefyHapoLHMOT KpUBUYEH CYA.

123 MpasunoTto 6poj 56, [lenosHWK Ha MefyHapOAHMOT KpUBMYEH CY L.
124.Ypen 57 (3), CratyT Ha MefyHapoaHMOT KpUBHYEH CY[.

125.Ynen 57 (3) (d), CtaTyT Ha MefyHapoaHWOT KpMBMUEH CYA,.
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3a pa3nuka of MefyHapoAHMOT KpuBMUYeH TpubyHan 3a nopaHelHa Jyrocnasuja,
MeryHapoAHMOT KpMBMUEH CyA MMa NPETCYACKM COBET KOj MMa 3aiaya [ia OpraHu-
3Mpa POUMLLTa 33 NOTBPAYBatbe Ha OAPeAEHO 06BMHEHME.

5.4. Esponcku cyp 3a 4oBeKOBM NpaBa

MeryHapOAHOTO NpaBO 3a YOBEKOBM MpaBa MM rapaHTMpa OfApeAeHu MpaBa Ha
OCOMHWYEHWMTE KoM Ce MOA UCTpara U Ha NPUTBOPEHNTe 1L, EBponckaTa KoHBeH-
Li4ja 33 YOBEKOBMTE NPaBa COAPXKM HEKOMKY rapaHLyu WTo ce bUTHHM 3a ha3aTa Ha
ucTparara, npu WTo 0CoBEHO Ce BaXKHM rapaHLMMTE COAPXKAHM BO uneHoBuTe 51 6.

UneH 5, npaBoTo Ha cnobopaa u be3beaHocT, 0be3beaysa 3HauajHM NpaBa 3a MLATA
yarceHu noj COMHeHWe feka 13BpLumnne KpusnuHo aeno. Ynen 5 (1) (c) npensuaysa:

»HWKO]j He cMee na buae nuiweH of cnoboaa 0CBeH BO CeHMBE CyYau U
BO MOCTarnka NpornuiiaHa Co 3aKOH:
...aKO € 3aKOHCKM YarnceH Un MPUTBOPEH MOpaau NpuBeAyBatbe
npen HafneXHa CYAcKa BNAcT Mopaau onpaBAaHO COMHeHMWe
[eKa Toa N1Le M3BPLIMNO KPMBMYHO AENO0, UK Kora MnocTojaT
OnpaBAaHM NPUUYMHM TOA NWLLE 1a CE CNPeYM [1a U3BPLUIM KPUBUUHO
€10, UMK MO U3BPLUYBAHETO HA KPUBMUHOTO ieNo Aa noberHe.”

Cekoralu Mopa fia NOCTOM UCKPEHO COMHeHWe. EBponck1oT cya MMa HajaeHo no-
Bpenu Ha EKYIT Bo ciiyyam Kora He noctoenia OCHOBA 3a ancete.'?

UneH 5 (2) nokpaj Toa WITO TEXHWYKM [0 PerynmMpa HauMHOT Ha UCTIMTYBatbe OCOM-
HWYEHM UL BO MONMLMCKA CTaHWLA, HAMETHYBA OApeAeHU 06BPCKM 3a ApXKaBaTa.
,YanceHoTo iuLie BeAHALL Ce M3BECTYBA, Ha ja3MKOT LWTO ro pa3bupa, 3a NpUIMHKTE
3a anceweTo 1 3a 06BMHEHM]aTa NPOTHB Hero”. YanceHoTo 1ue MMa NPaBo Aa 3Hae
30WUTO € YarnceHo, WTo Ke My 0BO3MOXM Ha NIMLLETO [1a HerMpa Aeka ro M3BpLIMIO
aenoto 1 na bapa ocnobopaysatrbe 6e3 fa Mopa Aa npuberHyBa KOH CyAcka no-
ctanka.'” Jluueto Tpeba ga buae M3BECTEHO 3a NPUUMHKTE 3a ANCEHETO M 3a 06-
BMHEHWjaTa NPOTMB HEro ,,BO POK 0/ HEKONKY Yaca of ancerero”.!?

UneH 5 cTaB 3 npensuaysa:
»CeKoe n1ue yanceHo unu NpuUTBOpeHo cropep oapenbuTe Ha cTas 18 of
0BOj UNneH Mopa BeAHall Aa buae U3BefeHO Npea Cyauja UK Opyro CyAcko
N1LE, CO 3aKOH OBNACTEHO Aa BPLUM CyACKa BNacCT, M a UMa NPaBo Ha Cy-
AeHe BO pa3yMeH POK M/IM Ha NyLiTakbe Ha cnobofa Bo TEKOT Ha CyAcKaTa
noctanka. lNywTareTo MoXe fja ce YCNOBM CO AaBatbe rapaHumja feka Toa
n1ue Ke ce nojaBu Ha cyaereto.”

126-Ha npumep, Ctun npotus Obeamtetoto Kpanctso, 23.09.1998, 1998-VII.
127. Pokc, Kemnben u Xaptiv npotus ObeamnHetoto Kpanctso A-182 (1990) Touka 40.
128 Mjypej npotus ObeamnHetoto Kpanctso A 300-A (1994) Touka 55.
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UneH 5 cTaB 4 rapaHTMpa geka:
,CEKOe iMLie N1LeHo of, cnobofa Co ancetbe UM NPUTBOPakLEe MMa NPaBo Aa
BNOXM Xanba [0 CyaoT, 1 Toj BO KYC POK Aa ja pasr/iefia 3aKOHUTOCTa Ha NpUTBO-
parbeTO M aKo Toa He 610 3aKOHCKO, AAa Hapeau HeroBo ocnobopyBate”.

OTkaKo Ke ce yTBpAM [eKa NULLETO e NpeaMeT Ha ,,KpUBUYHA NpujaBa”, MOYHYBaAT
[1a Ba)KaT cuTe rapaHLmu of uneH 6 o EKYIT. EBponckuroT cya ro nedmHupa TepMu-
HOT ,MpKjaBa” KaKo ,,0(h1LIMjaNIHO M3BECTYBAkbE LUTO HAANEXHUOT OpraH My ro 1aBa
Ha 0JjpefeHO NinLie BO BPCKA CO HAaBOM LUTO FO COMHMYAT JleKa U3BPLUMI KPUBUUHO
Aeno”, Npu WTo ,,Toa COMHEHWe BO rofleMa Mepa BNWjae HeraTMBHO BP3 CUTyaLMjaTa
Ha 0COMHUYeHuoT" 1%

lMpujaBaTa MOXe [ja Ce CyYM KOra eHO NiuLLe 3@ NPBMAT & UCMUTYBAHO Kako 0COM-
HMuYeHo;" Kora Ke ce HapeaM HeroBo ancere 3a KpMBMUHO aeno;’®! Kora ke buae
0(1LMjaNHO M3BECTEHO 3a KPMBUYHOTO FOHetbe;*? Kora NIMLLETO Ha3HAUYMNO CBOj
OpaHuTeN 0TKaKo 0O6BUHUTENOT OTBOPUA AOCKeE MO fLobMeHa KpUBMYHA NpUjaBa 04
MonuumjaTa;'** u Kora UcTpaxuTenute bapaaT NMMLETO fa NPE3eHTMPA AOKA3N U My
ja 3aMp3HyBaaT baHKapcKaTa cMeTKa.'*

Bo KOHTeKCT Ha McTparaTa M MPaBoTO Ha dhep Cyaetbe rapaHTUpaHu co YneH 6, MUHUMYM
npaBaTa rapaHT1paHu co YneH 6 ctaB 3 ce, UCTO Taka, BaxkHW. YUneH 6 cTas 3 (b) My aaBa
Ha 06BMHETMOT ,,IPABO Ha aeKBATHO BPEME M MOXXHOCTM 3a MOArOTOBKA Ha HEeroBaTa
opnbpaHa“. YUneH 6 cTas 3 (c) maBa NpeKnonyBayuku rapaHLMM 3a NpaBoTo ,,Aa UCMIUTA U
Aa 6apa fa ce MCNUTaaT CBeAOLM MPOTUB Hero 1 Aa 6apa NpPUCYCTBO Ha CBELOLM BO
HeroBa KOPMCT M T1e Aa BKaaT UCNIMTAHM NMOJ, UCTUTE YCIIOBM KaKO U CBELOLMTE MPOTHB
Hero“. OBaa rapaHLja, MaKo MPeTeXHO CrieLdMUHO PeneBaHTHa 3a KpUBMUHM NOCTaNKK
Ha CYA, e peNeBaHTHa M BO NPETMPOLLECHUTE NMOCTANKM Kako LUTO CE POUMLITA 33 3eMatbe
M3jaBM M PoUMLLTa KOM MOXKe ia Ce jaBaT BO MCTparaTa.

EBponckuoT cyn ro uHTepnpet1pa YneH 6 ctaB 3 Kako 0BO3MOXYBatbe paMHOTMpPaB-
HOCT Ha opyXjeTo noMery 06BUHUTENCTBOTO M 0OpaHaTa BO KPMBMUHM NOCTANKM
KaKo ,eflHa 0cobuHa Ha NpaBMNoTO 3a YyecHocT" cnoped YneH 6 ctas 1.2° Cynot
YTBPAMN AeKa ,MPABOTO HA MHBM3UTOPHO CyAeHbe, BO KPUBMUYHA MOCTAMNKa, 3HaUM Aeka
1 06BUHWUTENCTBOTO M Ofi6paHaTa Mopa a A06MjaT MOXHOCT Aa A03HAAT 3a NoaHe-
ceHuTe 3abeneLlKku 1 LoKa3uTe AOCTaBEHU Of ApYyraTa CTpaHa M ja '’ KOMeHTMpaaT
nctute"'3¢ OTTyKa, 0abpaHaTa MMa NpaBo Aa i buaaT obenogeHeT [OKa3UTe NPOTHUB
06BMHETMOT KaKo M Ha CUTe MaTepujanu Bo noce Ha 0OBUHUTENCTBOTO MM 10 KOU

129. legeep npotus benruja A-35 (1980), 27.02.1980, Touku 44 u 46.

130. Xo3ee npotus XonaHauja, 1998-Ill, 22.05.1998 roa.

131. Bemxodh npoTue CojysHa Penybnuka epManuja, A-7, 27.06.1968 roa.

132 HojmajcTep npotue AscTpuja, A-8, 27.06.1986 roa.

133 Anrenyum npotvs Utanuja, A-196-C (1991), 19.02.1991 roa.

134 ®yHke npotnB OpaHumja, 25.02.1993 roa., A-256-A.

135 Monen n Mopwuc npotus O6eamnHeToTo Kpancteo A-115 (1987), Touka 62.

136. Epgapac 1 Nlyuc npotus Obeaunetoto Kpancteo 2004-X, 24.10.2004 roga., Toukw 46, 48.
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MoXe [la obue NpucTan, Ko MoXart fla My MOMOrHaT Ha 06BMHeTHOT fla buae oc-
nobopeH unu na nobue NoHMcka KasHa. TyKa cnaraat u MaTepujanmTe KoM MoXart
[1a ja NOTKOMNaaT BEPOAOCTOjHOCTA Ha CBELOKOT Ha ofibpaHaTa.’?’

Bo cnyuajot ®@ywe Gpoltiue PpaHyuja, COOABETHATa KOMUCHjA YTBPAMIA NMOBPEAA HA
uneH 6 cTaB 3 M Ha HAYeNoTo 3a ,,eiHAKBOCT Ha OPYXjeTo”, Ofl MPUUMHA LITO 06BUHM-
Tenot oabun ja My 0BO3MOXMU Ha 06BMHET 6e3 NpaBeH 3acTanH1K NPUCTan 4o CucuTe
Ol HEroBMOT NpeaMeT 1 He A03BONM POTOKOMMUPAHbE Ha [IOKYMEHTU COAPXKAHMU BO
Hero, nopau WTo 06BUHETUOT He MOXKEN Aa NOAroTBM COOABETHa oabpaHa. ™

[pyra rapaHuuja e u cnobopata 0 CaMOMHKPUMMHALMja M NMPABOTO Ha MONYEtbe.
CypoT ce MMa NpoM3HeCeHO AeKa 0Ba e AieN Of MPaBOTO Ha MpaBMYHa CYACKa Mo-
cTanka of uneH 6 ctas 1.1* Oa npaBo, MaKo 3a Yyf0, He e eKCMIMLUMUTHO HaBeJeHO
Bo EBpornckaTa KOHBeHLMja e rapaHTMpaHo BO UneH 14 on MefyHapoAHMOT NaKT 3a
rparaHcKu U NONUTUYKM NpaBa. MpudaKkarbeTo KaKo [oKa3 NPEnuUCK of U3HYLEHH
Pa3roBOpY CO UCTPAXKMTENUTE NPU LUITO AOHKHOCTA [la O4roBapa Ha npallakba buna
obesbepeHa co 3akaHa Aeka ke buae nokpeHaTa nocTanka NpoTMB 0OBUHETHOT 3a
HEeMouYnTyBatbe Ha CyLOT, NPETCTaByBao noBpesa Ha uneH 6 cras 1.1

137. Jecnepc npoTus benruja 6p. 8403/78 27 DR 61 (1981).

138 ®ywe npotve OpaHuuja 1997-11, 18.03.1997 rog.

139 Conpepc npots Obeauntetoto Kpanctso 1996-VI, 17.12.1996, Touka 68; OyHke npotrs GpaHumja,
25.02.1993, A-256-A.

140. Conpiepc npotus Obeaunetoto Kpanctso 1996-VI, 17.12.1996
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AEN 3.
COBMPARE
LOKA3M

OL CTPAHKMTE

1. BOBE]

Co HoswoT 3KIT, Ha efieH epeKTUBEH HauMH, Ce BOBEAYBAAT aKy3aTOPHUTE KOHLLENTH
1 MeXaHW3MMU, CO LUTO, Ha efleH KBa3M HauMH, CO CaMaTa NOoCTarnka pakoBOAAT CTPaH-
kute. Toa inter alia 3Haun fieKa CTpaHKMTE BO NMoCTanKaTa MMaaT MHOrY MorofieMa
ynora, koja Tpeba fa ja 0OaMrpaaT Bo TEKOT Ha NpeTKpuBMYHATA ha3a of nocTan-
KaTa, Kora ce cobupaaT HeonxoAHUTe foKa3u. MerfyToa, Toa HOCH M HEKOM [oMoN-
HWUTENIHW 0AroBOPHOCTM. AfIBOKaTUTE Ha oabpaHaTa U 06BUHUTENUTE, MOBEKE He
MOXaT MacMBHO Ja ja HabsbyayBaaT MocTankaTta, 4oAeKa MHCTPAXKHUOT CyAuja 1
CYLEeYKMOT Cyauja 1 BpLUAT cBouTe (hyHKLMM. MOXHOCTa 3a cobupatbe JoKasu e
HeLITO coceMa HOBO 3a aAABOKATOT Ha ofbpaHaTa.'*! Toa Ha a[jBOKATOT My 0BO3MO-
XyBa fa 6apa cBefouM U MaTepujanHu JOKa3M Ha aKTUBEH HauMH, MefyToa, UCTO-
BPEMEHO, € MPUYMHA U 33 HEKONKY €TUUKM aunemu. JlyfeTo HajMeHu of aBOKaTOT
Ha oabpaHaTa 3a cobuparbe [oKa3K, Ce AeN Of HErOBUOT WU HEj3UHUOT TUM U KaKo
TaKBW, HUBHOTO OfIHECYBAtbE, AOKONKY UCTOTO € HenpodeCUOHANHO UM HEETUYHO,
AMPEKTHO Ke BNiMjae M BP3 CaMMOT afiBOKaT Ha oabpaHaTta. Hosnot 3KIT of cTpaH-
kute 6apa ga buaaT AMHAMUYHM M NPOAKTUBHU. MIMajKu NpeABUA AeKa BKPCTEHOTO
MCMUTYBatbe M CMOrOAYBaeTo 3a BMHA, BO rofieMa Mepa Ce 3aBUCHU of cobupa-
eTO A0Ka3u (McTparaTa), oBoj HoB acnekT Ha 3KI1 Bpeau fa ce npoamckyTMpa U
BO MasiKy noseKe aetanu. Cute fokasu WwWTo Ke bupat cobpanu, obesbeneHu 1 kou
MM CTOjaT Ha pacrnonarame Ha obeTe CTpaHH, Ke MMaaT AUPEKTHO BlIMjaHMe BP3 Ca-
MOTO UCMMTYBatbe Ha CBEOLMTE (AUPEKTHO, BKPCTEHO M [LOMONHUTENHO AUPEKTHO
MCMUTYBatbe), KAKO M BP3 EBEHTYANIHOTO CMOrO/lyBatbe 3a BUHA.

Op rnegHa Touka Ha jaBHMOT 06BMHUTEN, AoKa3uTe T obe3beaysaaT npodecuo-
HaJHM 1 OBMIACTEHM APXKABHM OpraHM 3a CMpoBeayBatbe Ha 3aKoHOT.™? MMajku ro
npeasu Toa, 06BUHMTENOT Ce MOTNMPa Ha OBWe OBNACcTeHM Cyx6u, Kou Tpeba aa ja
crposefaT noTpebHaTa MCTpara Ha NpaBefieH M HenpucTpaceH HaunH. O6BMHUTENOT
MOpa Aa flaBa HACOKM M Aa ro Cliefy HanpeaoKoT Ha MCTparaTa, NpMToa yBepyBajKu

141. Bynete ro uneH 306, co Koj Ha aiBOKATOT Ha oabpaHaTa My Ce 03BO/yBa ,,Aa Npe3eMa MepKH 1
aKTMBHOCTM, CO LieN, 1a OTKPMBA 1 la cobupa AoKasu, Kom 61 ofiene BO KOPUCT Ha apryMeHTaLmjaTa
Ha oabpaHaTa” M Toa Aa ro NpaBM CaMOCTOJHO MMM NPEKY OBlACTEHW NPUBATHU UCTPAKMUTENU MNU
TEXHUYKM COBETHULIM.

142. Bypete ro uneH 46 (2).

@




4» ‘03. Investigation 01 MK [rev 2]:Layout 1 24.02.2011 12:054:@%8

68

Cce ieKa CMTe MOXXHM CBEAOLM Ce MAEHTU(DUKYBaHU, TOLMPaHU M UCTIPaLLaHK; AeKa
€BEeHTYaNIHUTE CNeLmjanH1 UCTPaXKHWU MEPKM M NOCTaNKM Ce NPaBMIHO CNPOBEeeHH;
[ieKa MaTepujanHuTe JoKa3n ce COOABETHO obesbefeHn 1 NpoBepeHH; aeKa no-
AefHaKBO ce fouupaHu 1 obesbeaeHu, KaKO MHKPUMUHUPAUKKUTE [OKa3M, TaKa U
[I0Ka3uTe, KOM My 0[1aT BO M0/3a Ha OCOMHUYEHOTO MM 0OBMHETOTO NULLe (ONeCHM-
TeNHW unu ocnoboanTeNHU A0Ka3M U OKONHOCTH)' UTH. UMajku npeBua aeka
LienTa, o] rNefiHa TouKa Ha 06BMHUTENOT, e la ce 0be36eaM 3a10BONYBatbe Ha NPaBAaTa,
06BMHMTENOT € JOMKeH, Ha UCTpaXKHaTa da3a o/ NoCTanKaTa Aa ¥ Npujae Ha WTo
noobjekTuBeH HaumH. Konky nogeTasnHa e uctparata, Tonky ke 6uae nogobpa v nosu-
UMjaTa Koja Ke ja MMa 0OBMHUTENOT 3@ BpeMe Ha CaMUOT CYACKM NPOLLEC MM BO
TEKOT Ha CMoroJyBaeTo 3a BUHA - Kajie LienTa e Aa ce ybean 06BMHETMOT AeKa 3a-
KOHCKM 06e36e1eH1OT JoKa3eH MaTepujan MPOTMB HEro e JOBOJIEH 3a YTBPAYBae
Ha HerosaTa BMHa M1 3aT0a, [IOKO/IKY CaKa [1a ja HaMa/u 3aKaHeTaTa Ka3Ha, Hajiobpo
61 61no fa ja Np13Hae BMHATA M Aa ja Npe3eMe 0AroBOPHOCTA 3a U3BPLUEHOTO [eNO0.

Op rnefHa Touka Ha ofibpaHaTa, MaTepujanHuTe [oKa3su ce obe3beaysaaT o CTpaHa
Ha Hej3uUHWUTe NPMBATHM UCTPAXKMTENH, Unja paboTa ce pUHAHCMPa CO CPeACTBa 0
ApXaBHKOT byLiet.** [loKonKy Toa ce cnopeam co cnocobHocTa 3a obesbefyBatrbe
[10Ka3u1 Ha JaBHOTO 06BMHUTENCTBO, Ke Ce MaeHTUdYKYBaaT rofieM 6poj HeeHaKBOCTY:
(hMHAHCMCKMTE M YOBEUKUTE PeCcYpCH Ha pacrionaratbe, Kako M HUBHMOT ondat (10380
NeHWTE BUAOBM HA UCTPAXHM [1€jCTBM]a), KAKO M MOMEHTOT, BO KOj UCTUTE Ce CrpoBe-
[lyBaaT BO PaMKW Ha MOCTankKara, e UCKITyUMTENHO PasfuuHu, BO 3aBUCHOCT 0f TOa ia/
ce pabotu 3a O6BMHMUTENCTBOTO MM 33 oabpaHaTa. Ha npuMep, cornacHo co unex 306,
BO TEKOT Ha MCTPaXKHaTa NocTanka ofdpaHaTa MMa NPaBo fia NoAHECyBa COMNCTBEHM
npeanosu, co Len, ,aa NoHyau COncTBEeHU CyrecTumn Ha 06BUHUTENOT, BO OIHOC Ha
MOXHMTE UCTPaXKHU AejCTBM]a, Kou b1 Tpebano aa buaat npeseMeHu, o Lien aa ce
obe3sbepat HeonxoaHUTe foKa3n”. Mako Toa 3HauM Aeka ogbpaHaTa MOXe fa ro
HacouyBa O6BMHMTENCTBOTO KOH [IOKA3MTe, KOM Ce NOBO/HM 3a ofbpaHaTa, 0Ba,
cenak, Bo rofieMa Mepa ja CTaBa Moj 3HaK Mnpallatbe NpaBeAHOCTa Ha OBaa no-
cTanka. Moxe fa ce jaBat ciiyyau Bo Kom ofbpaHaTa HeMa fia CMeTa 3a NPeAHOCT,
[0KONKY nobapa o 06BUHMTENOT a CMPOBe/E UCTPara 3a HeKOe 0[jBOEHO MNpalliathe
koe 61 Moxeno aa buae peneBaHTHO MM BaXKHO 3a Hea. [lokonky ogbpaHata He
3Hae oAHanpen Kou 61 Moxene fia 6UAAT MOXHMTE pe3yNnTaTi Of eBeHTyasHaTa
uctpara, 6u buno pusmnuHo na H6apa og O6BMHUTENCTBOTO @ CNPOBEE UCTPAra BO
KOHKPETHMOT CNyYaj MM 3a KOHKPETHOTO Mpaluatbe, 3aToa LWTO Ha KpajoT Toa bu
MOXeNo f1a Ce MOKaXe KaKo LUTETHO 3a caMaTa oabpaHa. 3a pasnuka of O6BUHK-
TeNCTBOTO, a[1BOKATOT Ha ofibpaHaTa He e oMXeH fa ja 6apa 1 Aa ja yTBpAyBa Bu-
CTMHaTa. Mako cBecHo He Tpeba [ia M YHUIUTYBa TaKBMTE [0Ka3M, oabpaHaTta BO
CeKoj cnyyaj HeMa 0bBpcKa Aa Tpara no MHKPUMMHMPAYKM JOKa3M 3a CBOjOT K/IMEHT
u ucTUTe Aa v npefane Ha O6BUHUTENCTBOTO.

143. Bupete ro uneH 291(4). Bugete ro v uneH 15, co Koj Ha CyA0BUTE 1 Ha pXKaBHUTE OpraHu UM ce
HaMeTHyBa 06BpcKaTa 3a 06jeKTMBHO MoCTarnyBatbe.
144 Bypete ro unex 75(3).

@
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Bo cnyuajot Ha oabpaHaTa, LienTa Ha cobupareTo AoKa3M e fa Ce 3ajakHe CNy4ajoT 1
apryMeHTaumjaTa Ha oabpaHaTta 3a NoTpebuTe Ha CyAeHETO UMM 3a COroAyBatbeTo
3a BUHa. He Mopa cekoralu Aa 3Hauu aeka 0be3beaeHnTe MaTepujanHu [OKa3M Uu
CBeJoLM 0f CTpaHa Ha ofibpaHaTa Ke oAaT BO HaCOKa Ha LienocHo ocnoboaysatbe
MMM HaMaryBakbe Ha BUHaTa Ha 06BMHETHOT. [oHekoral 0be3beaeHuTe MHhopMaLmMu
Moxkebu Ke BT peneBaHTHU U HEOMXOLHO KOPUCHU 3a NOTpebuTe Ha BKPCTEHOTO
ucnuTyBate. bu 61no LOBONHO Aa ce Kaxke feka cobupareTo JoKasn Mopa Aa ce
MpaBM CO KOHKPeTHa Liel M HaMeHa M Ha CUCTEeMATCKM HaumH. Mako Bo kou 6uno figa
C/yyam UCTparaTa HeMa fia b1zie MAEHTMUHA, cenak, MOCTOM efieH OMLT MPOLEC BO UMM
PaMKy Ce UAEHTU(MKYBAaT UCTpaXKHUTE NoTpedbu. Bo aky3aTopHUTE CUCTEMM BaKBMOT
MpoLiec e NO3HAT KaKo MAaeHTUMKaLMja UNK pa3BMBatbe Ha (Leopuja Ha cyyajoil.
Ob6e3benyBareTo [OKa3M U MAEHTHUMKALMjaTa Ha TeopujaTa Ha CllyyajoT CeKoraLy
OfiaT paka nof paka. 3eMajKu rv npeasua 0be3befeHnTe 4OKa3M Of HALJIEXHUTE
BMIACTM, KAKO M YMaTCTBaTa WTO Ke 1 fobue of CBOjOT KNUEHT (OCOMHUYEHOTO UNU
06BMHETOTO ML), aABOKATOT Ha oabpaHaTa Tpeba Aa UaeHTUMKYBaA KoM [OMON-
HUTENHU UCTPAXHM aKTUBHOCTM Tpeba Aa ce CNpoBeaaT Of CTPaHa Ha NPUBATHUTE
UCTPAXMTENW, aHTaXMPaHK of CTpaHa Ha oabpaHaTa. Bo TekoT Ha 0BOj npouec, Ha
MoBpLUMHA Ke U3N1e3aT NOTEHLMjaIHUTE M MOXXHM TEOPUM M MPUCTaNK 3a HajgobpaTa
MOXHa 0fibpaHa, BO KOHKPeTHUOT cnyyaj. Toa, MaK, o4 Apyra CTpaHa, nomara Bo
HACOYyBaHETO U COCPEAOTOUYBAHETO HA UCTPAXXHUTE MEPKM M Hanopu. Ha Toj HauwH,
Ha KpajoT, ce fjoara 1o TeopujaTa Ha ClyuajoT Ha oabpaHaTa. CuTe akTUBHOCTH, KOM
rnoToa CiefyBaaT - BO PaMKM Ha MM HaABOP Of} CyACKaTa nocTarka — Ke rv AMKTpaart
MOHATaMOLIHUTE MEPKM U aKTUBHOCTH, Kou Tpeba Aa r'v npe3eMe afiBOKaTOT Ha 0f-
bpaHaTa. MMajKku ro npeaBu CeTo KaxaHo NpeTXofHo, Moxebu b1 61no KopucHo
o613y fa ce pasrneda HAUMHOT Ha Pa3BMBakbEe Ha TEOpMjaTa Ha Cyyaj.

2. PA3BUBAKE HA TEOPUJA HA CJTYYAJOT

HuTy efieH cnyJaj He MOXe Aa MMa yCrellHa CyAcka pa3pellHuua 6e3 cooaBeTHa
,Teopuja Ha cnydajot”. [lokonKy afIBOKaTOT HeMa ledoMHMPaHO KOHKPETHa Lien npef
cebe v JOKONKY He I'1 3Hae MOXHMTE MaTMILTa 38 OCTBAPYBatbe Ha UCTaTa, afIBOKATOT
HWKOTalll HeMa Aa ro MOCTMIHE OHa LUTO MOCaKyBa fia ro ocTBapy. [loKoNKy NpaBHMOT
3aCTamMHMK He MOXE jJacHO Aa 'M apTUKYNMPA FNaBHUTE eNeMEHTH Ha KOHKPETHUOT CNyyaj
¥ Ba rv 0bjacHu NPUUMHKTE, 30LTO 06BMHETHOT Tpeba fa buae NpornaceH 3a BUHOBEH
(Bo cnyyajoT Ha 06BUHMTENOT) MnK, NaK, Aa buae ocnobogeH (Bo CyyajoT Ha aABOKATOT
Ha ofi6paHaTa), Toa 3HauM [1eKa TOj He e COOBETHO MOArOTBEH 3a CYACKMOT NpoLieC.

Teopujailia Ha C/y4aj He € HALLTO APYro TYKY CaMo efiHa Nor1uHa ybeanuBa npm1kasHa
3a TOa LTO Ce MMa CNYYeHOo Of rnedHa ToUKa Ha 0OBUHMTENOT MK, NaK, aABOKATOT
Ha ofibpaHaTta. Toa e ,,npuumMHaTa”, ,0NpaBayBakeTo” UK ,06jacHyBarbeTo” 3a Toa
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30LUTO, BO TEKOT Ha CY/leHheTo, NpeaHoCT Tpeba Aa ce fafie Ha apryMeHTaLujaTa Ha
O6BMHUTENCTBOTO Npe[ OHaa Ha ofibpaHaTa UNK, Nak, obpaTHo. TeopwujaTa Ha cnyyaj
Mopa Aa buae pasBMeHa Ha NOrMYeH M KOH3UCTEHTEH HauMH, Taka LTO Mo Npe3eH-
TalMjaTa Ha CUTE OKA3M U MO CBEOYEHETO Ha CUTE CBEAOLM, CYACKMOT COBET Ke
MOXKe [1a [IoHeCe paLMoHanHa npecyaa Bo Balua kopucT. Ha npuMep, Bo efieH ciyyaj
Ha ybucTBo OBBMHWUTENCTBOTO MOXe [ja TBPAM ieKa AoKa3uTe MOoKaXyBaaT 0Th 00-
BMHETMOT MOCTanyBan co NPeTXoAHa HaMepa M LIeNIoCHO CBeCeH 3a COMCTBeHaTa
noctanka. Of fipyra cTpaHa, CNpoOTUBHO Ha 0Ba, oflbpaHaTa Ke TBpAM UK Ke ce
obuae fia Nocoun fieKa AOKONKY AOKa3NTe Ce NornefHaT Ha efleH MOMHAKOB HauMH,
THe, BCYLIHOCT, NMOKaXXyBaaT Aeka 06BMHETMOT nocTanyBasn Bo caMooadpaHa, feka
MOXKebu HeKoj ApYr € OArOBOPEH 3a AeN0TO, UK, NaK, fieka ce paboTy 3a NorpewwHo
YTBPAEH UAEHTUTET Ha NIMLLETO MMM, MaK, 3a TaXKHW 0OBUHYBakba UTH.

Bo cekoj npeaMeT nocToM Wieopuja Ha cyyaj, Koja Mopa fa buae npeseHTMpaHa
Ha jaceH, HeBOCMUC/IEH U UCKNYUUTENEH HauMH. 3a 06BMHMTENOT, TeopujaTa Ha
C/yYajoT e Bp3aHa 3a 06BMHUTENHMOT aKT U LIeNOKYMHaTa JOKYMeHTaLuja BO Nof-
ApLUKA Ha UCTMOT. Bp3 ocHOBa Ha pacnonoXueuTe 4oKasu, 0OBUHUTENOT CaMUOT
OANyyyBa 33 06BMUHEHM]aTa KoM Ke 6UAAT U3NI0)KEHW BO TEKOT Ha POYMLLTETO 3a MO-
TBPAa Ha 06BMHUTENHWOT aKT. [py rpagereTo Ha CONCTBEHaTa TeopHja Ha CNyyaj,
3a noTpebuTe Ha M3rOTBYBAHETO Ha 0OBMHUTENIHUOT aKT, 0f 0OBUHUTENOT Ce oYe-
KyBa [la UMa BeKe MAEHTU(UKYBAHO, Ha KOj HAUMH, CEKOj MOeAMHEYeH [0Ka3 1 Mo-
TEeHUMjanHO cBefouverbe, U MoXene Aa My MOMOTHaT BO [AOKaXyBateTo Ha
HEeONXOAHUTE eNleMEeHTU Ha [eNoTo, 3a cekoe noeauHeyHo obsuHeHne. Co apyru
360p0BH, 3a CEKOj NOEAMHEYEH eNleMEHT Of KPUBUUHUTE fieNla BO 0OBUHEHMETO, KOj
Tpeba fa buae AokaxaH cornacHo co KpMBUYHMOT 3aKOHMK, 0OBMHUTENOT Tpeba
A3 YTBPAM, MPEKY KOj CBEAOK M(1NM) CO MOMOLL Ha KOM I0Ka3M Ke MOXKe [ia Fo CTopy
T0a. MpouecoT Ha yTBpayBatbe Ha TeopHjaTa Ha Cyyaj, OBAHOCHO OOBUHUTENHMOT
aKT BO C/lyyajoT Ha OBBMHMTENCTBOTO, MPETCTaByBa MPOLLEC Ha KOHCIWPYKYUja u 2pa-
getve: 3aMoYHyBa Bo ha3aTa Ha cobuparbe [OKa3M, a 3aBMCH 0 3aKOHCKMTE bapatba
W NpeABUAEHUTE eNIEMEHTU U OKONIHOCTH, COAPXKaHU BO KPUBUUYHMOT 3aKOHMK.

3a oabpaHaTta, TeopujaTa Ha C/lyyaj Ke M3nese Ha BUAENMHA OTKAKO afiBOKATOT Ha
ofibpaHaTa Ke [ob1e MOXXHOCT fla ' aHanu3upa aokasute Ha OB6BMHUTENCTBOTO, f1a
cnpoBefie CONCTBEHA MCTpara U [la ce CpeTHe CO KNMEHTOT M cBefiouuTe. 3aToa,
MPOLIECOT Ha YTBP/YBatbe Ha TEOPHjaTa Ha C/yuaj, BO C/lyYajoT Ha ofbpaHaTa, NpeTcTaByBa
MpoLec Ha geKoHCIWPpYKyuja uiu paszpagba: NpousneryBa of, MOXXHOCTA 3@ Herupatbe
W MOTKOMYBakb€ Ha CYLUTUHATA, OAHOCHO KBAIMTETOT Ha AoKa3suTe Ha O6BUHUTENCTBOTO.
Toa 0buuHO ce nocTUrHyBa Npeky obesbenysarbe AOKa3W, KOM Ce CMPOTMBHM Ha A0-
ka3ute Ha OBBMHMTENCTBOTO MK, NaK, FO HaMaNyBaaT HUBHOTO 3HAUEHE M BaXKHOCT,
0cobeHO OHWEe KoM Ce MOBP3aHM CO HEKOM 0f KNYYHUTE efleMeHTH Ha bUTHeTOo Ha
AenoTo, KoM MopaaT Aa buaat fokaxaHu of ctpaHa Ha O6BUHUTENCTBOTO.
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WMajku rv npeasua pasnuuHUTE YNoru, Kou ru MMaaT 06BUMHUTENOT M aABOKATOT Ha
ofibpaHaTa, KaKo M HMBHAaTa pasfiMuHa OArOBOPHOCT MPOMMLIAHA CO 3aKOHOT, 06-
BMHMTENIOT, [MTABHO € OrpaH1YeH NpeKy CaM1oT 0BBUHMTENEH aKT. 3a BpeMe Ha CycKaTa
MocTanka, Bo OfipefieHn PeTKM OKONHOCTH, 0OBMHUTENOT MOXe Aa Aobue WaHca fa
M3BPLUM NMPOMeHU Ha obBMHeHWeTo. Bo TakoB cnydaj, LO OApeneH CTerneH, Be-
pojaTHO Ke MOpa [ia Ce MPOMEHH U (ieopujallia Ha 0gbpaHailia, CO Lie ucTaTa Aa ce
afjanTupa KOH HOBOM3MEHeTOTO 06BMHEHME.

MaKo aejcTByBarbETO Ha ABOKATOT Ha ofibpaHaTa, BOObMUAEHO, & OrpaHMUeHO Npeky
PacronoXuBuTe [OKa3M, TOj HEMa HUKAKOB TOBap Ha JOKaXyBatbe, 0JHOCHO TOj He
Tpeba HULLTO f1a LOKaXyBa BO TEKOT Ha CyfereTo. 3aT0a, NOHEKOrall a4BoKaToT Ha
opbpaHaTa MoXe Aa pelum fia He CpoBeyBa HAKaKBa MCTpara UK, Nak, BOOMLITO Aa
He Mpe3eMa aKTMBHa Y/Iora BO TEKOT Ha CyficKaTa NocTarka — Bo Koj cyyaj (tieopujaltia
Ha ogbpaHaitia 61 6una geka O6BUHUTENCTBOTO HE MOXKE f1a IO JOKAXKeE AENOTO CO
MOMOLL Ha PacronoXu1BUTE JoKa3W. TeopujaTa Ha oabpaHaTa Ke 3aBUCH 0 (haKTHu-
KaTa cocTojba BO KOHKPETHUOT C/yyaj. TeopujaTta Ha CyyajoT, 3ae{HO CO KOHKPETHUTE
thaKTH (MnK, NaK, HeLOCTUIOT Of, UCTUTE) Ke BNIMjae BP3 CaMaTa CTpaTeruja v TakT1KaTta
3a Hej3uHO cripoBefyBatbe. Bo efieH cnyyaj Ha ybucTBo, [OKOMKY (eopujallia Ha 0g-
bpaHailia e aeka ce paboTu 3a caMooabpaHa, aABOKaTOT Ha ofbpaHaTa o NpBa
paKa, NpeKy pacrofoXuBUTE AOKa3W, MOPa Aa NoKaxe Aeka 0OBUHETOTO NuLe ro
WM3BPLLUMNIO 4enoTo Bo caMoofdpaHa. Motoa, O6BUHUTENCTBOTO Ke MOpPa [ia AOKaXKYBa
Aieka 06BMHETOTO NULLE He MOCTanyBano BO caMooAbpaHa UM, Nak, ieka Npu CBOeTo
rnocTanyBate ULETO MM HafMUHANO FpaHULMTE Ha caMooabpaHa.

OpnbpaHaTa MMa Ha pacronarakbe HajpasnMyH1 MOXHU Teopuu. MeryToa, MoXe fia ce
C/y4M TaKBMTE PACoNOXMBM TeOpUM la BMAAT CPOTUBCTABEHM, BO KOj C/yyaj afBo-
KaToT Ha ogbpaHaTa Tpeba Aa ja u3bepe oHaa Hajybennusata. Ha npumep, Bo efeH
C/yJaj Ha CUNyBakbe, KaJe MoCTOjaT OrpaHMyYeHu LoKasm (6e3 hr3NUKM UK MeAULIMH-
CKM [1OKa3K, Kou 61 ja BocrocTaBmne BpcKaTa noMery 06BUHETUOT M CBELLOKOT-TYXKMUTEN
MMM XXPTBATa) M HEMA OYEBMALM Ha HACTAHOT, Ce UMHM [leKa MOXHUTE Teopuu Ha
ogbpaHaitia 6v 6une cnefHuBe: (a) NorpellHa uaeHTMdMKaLMja (MMano cunyBatbe,
MeryToa 06BMHETMOT He e OHOj LUTO ro M3BPLUIMN AenoTo) unu (6) cekcyaneH ogHoOC
co 0boCTpaHa COrnacHoCT (CBEOKOT TyXUTeN Naxke Aeka 0OBUHETUOT ja MPUCUANN
[1a Ma CeKC CO Hero). MMajKku rv npeasua pacrnonoxmsuTte hakTu BO CiyuajoT, obete
Teopuu Ha ofbpaHa 61 Moxene aa buaat octBapnmeu. Merytoa, b1 buno coceMa
HenpuaTMBO M CYLUTUHCKM KOHTPAAMKTOPHO, Aa ce cnefaT obete Teopu, 0AHOCHO
[1a Ce TBPAM [leKa 0OBUHETMOT HeMas CeKC CO CBEIOKOT-TYXKMTEN, a [OKOJKY MMaf,
Torai Toa 61no co cornacHocT oA Asajuarta. Cenak, Tpeba Aa ce noTeHUMpa feKa
€ MOXHO [1a MOCTOjaT anTepHaTUBHM TEOPUM, KOW HeMa fia B1IaT 3aeMHO UCKITYYMBMU
(CYITUHCKM KOHTPAAMKTOPHM). 3aT0a, MOBPEMEHO, BO 3aBUCHOCT 0/ OKONIHOCTUTE
BO CNyYajoT, aABOKATOT Ha ofbpaHaTa MOXe YCrellHo Aa NOHYAM apryMeHTaLuja U




4» ‘03. Investigation 01 MK [rev 2]:Layout 1 24.02.2011 12:054@@2

72

3a noseke ofj eaHa Teopuja. bes pasnuka Ha KOHKpeTHaTa CUTYyauuja, aiBOKATOT
Ha ofi6paHaTa Mopa fia ' MAEeHTUMKYBa CUTE MOXHM Teopuu, Aa ja oabepe oHaa,
Koja 61 6una Hajybennvea (Na Taka W HajepojaTHa), a NOTOa Aa Cce MOAroTBM U [ia
ja npeseHTUpa liaa Teopuja Ha Cnyyaj, Npes CYACKMOT COBET.

Bypa Ha ugen Bo notpara no HajcoonBeTaTa TeopMja Ha Cnyyajot

OTKaKo Ke v pasrnefia cuTe pacrnooXuBM MaTepHjanu AOCTABEHW M 0 CNPOTHB-
CTaBeHaTa CTpaHa W Ke NMopasroBapa 3a C/lyyajoT CO CBOjOT TUM KOj ke paboTu Ha
npeAMeTOT, afABOKATOT Ha ogbpaHaTa e NOAroTBEH Aa 3aroyHe Aa MM aHanM3Mpa
CUTE MOXHM acrieKTH Ha KOHKpeTHWOT npeaMeT. Bo oBaa ¢hasa, oabpaHaTa e Bo notpara
o HajpobpaTa MOXHa Teopwja Koja Ke 04y BO MPUIOT Ha 0OBMHETUOT M apryMeHTa-
LyMjaTa Ha ogbpaHaTa, NpuToa, Ce pas3dbupa, UMajK1 Npeasua Aeka 1 O6BUHUTENCTBOTO
Ke ro npaBu UCTOTO: Ke ce 0buae Aa r'm UaeHTUMKyBa MOXXHUTE TEOpUM Ha ofbpaHaTa
¥ eBEeHTYaIHUTe HauMHM 33 OCMOPYBatbe M NODBMBatbE Ha KOja 6UNO0 O MOXHMTE (Be-
pojaTHu) Teopuun. OBOj NpoLec, 0AHOCHO aHanM3aTa Ha haKTUTe U NPUMEHNUBUTE
3aKOHM, KaKOo 1 pa3rpaflyBakbeTo M pasrfieflyBarbeTo Ha HajManuTe CYLITUHCKM AeN0BM
Ha KOHKPETHWOT C/ly4aj, Ce HapeKyBa aHaniu3a tpeky bypa Ha ugeu.

Hajmobpata noyeTHa Touka 3a NpoLecoT Ha bypa Ha Maeu ce caMmuTe 3aKoHu. bes
jacHO M Npewm3Ho pasbuparbe Ha NPUMEHIMBUTE 3aKOHM He € BO3MOXXHO COOABETHO
[la ce NpoLeHaT chaKTUTe M OKONMHOCTUTE BO C/lyyajoT. Mopa Aa ce 3anouHe co pas-
rnefyBatbe Ha caMuUTe 0bBMHEHM]a U peneBaHTHUTe 3aKoHW. Tpeba fa ce HaBefaT
noeauHeYHUTE efIeMeHTU Ha ceKoe Off 06BUHEHMjaTa BO 0OBUHUTENHMOT aKT U CUTE
MOXHM M PAaCMoNOXMBU HAUMHM Ha ofbpaHa. HaBeaeTe rm M oHMe MOXHM ofbpaHH
Kou 61 cToene Ha pacronararbe, JOKO/KY €BEHTYaNIHO Ha pacnonarate 6u bune
OfipeAieHu AoKa3un. KoHeuHo, HanpaBeTe CNMCOoK Ha cuTe claboCTi M HegoCTaToLM
Kou 61 Moxene Aa ce jaBaT BO TEKOT Ha JOKa3HaTa NOCTamnKa U NPe3eHTUPatbeTo
Ha apryMeHTauujata Ha O6BUHMTENCTBOTO. Ha TOj HauMH OBa NpPepacHyBa BO NPBUUYEH
CMMCOK 3a NPOBEpKa M OLleHKa Ha pacronoxusuTe hakTu v 3a yTBpAYBatbe Ha eBEH-
TyanHaTa notpeba of LOMOHUTENHU 3aKOHCKM bapatba, UCTPaXKHW aKTUBHOCTMH,
KOHCYNTaLMM CO BELUTH NIULA UTH.

3a BpeMe Ha cecwjaTa Ha 6ypa Ha naeun n pasrnenysate Ha MOXXHOCTUTE, MOpPa fa
ce 3abenexart 1 Oa Ce aHanM3upaat CuTe Npensosn 3a pasitiHn uaem u Teopmn.

Opn vcKnyuMTenHa BaXKHOCT € Aia ce 3eMe npeasu CIeiHOBO:

+ CBeAoyYeHETO Ha CeKOj MOTEHLMjaNeH CBeOK.

+ [la ce uoeHTMcMKYBaAT CUTE Mpalliatha M MOXHM MpobneMu NoBp3aHK CO AoKa3HaTa
MoCTanka (MCTpaXyBatbe W M3roTBYBatLE MPaBHHM HeneLLky, [OKO/KY MMa noTpeba 3a Toa).

* [loceTa Ha MECTOTO Ha 3/10CTOPCTBOTO.
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* [pernea Ha MaTepujanHuTe 1 PU3MUKK AOKA3M M JOKONKY e HEOMXOHO,
OpraHu3Mpare Ha HUBHa 4OMNOJHUTE/HA NPOBEPKA.

* M3roTByBatbe Ha MOXHMTE NPBUYHM MOAHECOLM U Bapatba.

+ Tpeba fa ce ofpenaT M NapaMeTpuTe 3a CUTE eBEHTYaNIHW UCTPaXKHU [ejCTBH]a,
3ae/IHO CO MpeaBUAEHNTE KPAjHU POKOBM.

* HeonxogHocTa o eBeHTyaHW KOHCYTaLMM CO BELUTH ML, KoM 61 MoXene fAa
ce MojaBaT BO CBOjCTBO HA CBEOLM.

* MoxHaTa ynoTpeba Ha AeMOHCTPATMBHM JOKa3W/BU3yeNHM NoMarana.

* Kou 61no gpyrv HeonxogHu NOATOTBUTENHW aKTUBHOCTM, KOM B1 MOXKene Aa
MOMOTrHaT BO CEBKYMHATa NPOLLeHa Ha CyYajorT.

Cekoj noeamnHeyeH cnyyaj 6apa ekcTeHsuBHa bypa Ha uaeu. lMocnegosatenHo, BaXHO
e 1a Ce CO3afie HaBMKa Ha CEKOj C/yuaj ja My Ce NpUora Ha METOAMYEH 1 ceondaTeH
HaumH. [loKONKY BO KOHKPETHUOT CNyyaj ce NoTPebHM LONONHUTENHN UCTPAXKHM
AiejcTBMja, Of MCKNYYUTENHA BAXXHOCT e CeKorall Bo cecujaTa Ha bypa Ha uaeu fa
Ouae BKyYEeH U UCTPAXMUTENOT. MCKYCHUTE MCTPAXKMTENM MOXKAT Aa OMAAT KOPUCHM
“3BOPM Ha Maew 3a Toa WTo Tpeba fa buae UCTpaxeHo, Kaje MoXaT fa ce bapaaT
[L0Ka3M, KOU Ce MOXHMTE NMOTeHLMjaHKU NPUCTanM BO 0AHOC Ha oabpaHaTa UTH. 3a
BpeMe Ha cecumTe Ha bypa Ha Mfeu 3alaua Ha UCTPAXKMUTENOT € Aa MM CropM CTAaBOBUTE
M MUC/IEHATA Ha 3aCTaMNHMKOT, 4a MAEHTUMKYBa KakBM 610 cnabocTi Bo NoTeHumjas-
HaTa Teopuja/Teopumn Ha CyyajoT, Kako 1 fia laBa KopucHu cyrectun. Co apyru
360pOBM, UCTPAXXMTENOT e TaMy Aa NOCTaNyBa BO YIOra Ha CyAuja U CNpOTUBCTaBeHaTa
CTPaHa, Ha TOj HAUMH, MPUHYAYBajKM O 3aCTAMHMKOT fia M NPEe3eHTUPa apryMeHTUTe
BO KOHKPETHWOT C/y4aj Ha Tor1ueH HauuH, O UCKNYUMTENHA BaXKHOCT € CUTE YIeHOBM
Ha TMMOT Ha of1bpaHaTa, BKNYUYBajKu1 MM M UCTPaXKMTENNTE, Aa 61AAT KOJIKY LUTO € MOXHO
MopeanucTMuHu 1 06jeKkTuBHK. B B1No KOHTPANPOAYKTUBHO Aa Ce UTHOPMPAAT MU
fa ce U30671MuyBaaT haKTUTE M OKONTHOCTUTE KOM HE OfLaT BO MOM3a WK Ce LUTETHM
3a CaMMOT cNyyaj. ToKMy HanNpPoTKMB, MHOTy Mofo6ap npucTan 6y 6un TakBuTE haKTH
Aa ce npudaTaT (KoM M Taka He MOXaT Aa Ce MeHyBaaT) M NPMUTOA fia Ce Pa3MUCIU
33 OHa LUTO MOXeE fla Ce CTOPU — KaKo, Ha MpuMep, Aa ce 0b6e3beaaT LONOTHUTENHMU
[I0Ka3M - CO LTO Ke Ce HaMaNu HeraTMBHMOT edeKT WTo 61 Moxene Aa ro MMaat
TakBuMTe (haKTH BP3 CEBKYMHaTa ieopuja Ha 0gbpaHadllia.
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CINUCOK 3A MPOBEPKA 3A NMOArOTOBKA HA
MPEAMETOT 3A CYACKU NMPOLIEC

. OBE3BEJIETE M 3HAJTE ' CUTE MOXHW ®AKTH

ObesbefeTe 1 c1Te MaTepujany LWTO Ce Ha pacronarakbe Ha O6BUHUTENCTBOTO.
HanpaseTe cnncok Ha cuTe Bobpu 1 NoLmM hakTi 1 OKONTHOCTH, KaKO M OHMe CO KoM
61 cakane fa pacrnonarare, a kou 61 Moxene aa ce 06e3benat Npeky AOMNONHATENHA
ucTpara.

Pasrosapajte co ceefouumTe.

MoceTeTe ro MECTOTO Ha 3/10CTOPCTBOTO.

Pasrnepnajte ru MaTepujanHuTe goKasu.

[leTanHo aHanM3upajTe rv U3jaBuTe AafEHU Of CBeLoLMTE.

. AHATIM3UPAJTE T ®AKTUTE MPEKY BYPA HA UIEU

Ha Kou chaKTi M OKONHOCTH Ke ce NoBuKa U Ke ce noTnupa O6BuHUTENCTBOTO/
onbpaHata?

[lanu TakBuTE hakTM MOXAT Aa OMAAT NPOTONKYBaHM HA MOMHAKOB HAUMH
(nornefHeTe ja noroneMata CiMKa: peanHocTa)?

[anu NpUKaxyBarbeTo Ha haKTUTE 0 CTPaHa Ha CBEAOKOT e: MPUCTPACHO, CO
npeapacyam unu Hegosepauso (nocpeaHU MHOPMaLMK 04 BTOPa paKa);

Aanu hakTuUTe MOXaT Aa O1AAT NO6MEHM M aKo e TaKa, Ha KOj HaumH;

KOM Ce MOXHUTE 0bjacHyBatba Ha HEraTUBHUTE haKTU U OKONHOCTH;

KoM haKTu ce HenpoMeHnMBM (chaKT Kou He MOXKAT Aia b1MAAT OCNOPeHU MK 3a
KoM He MoXe fla buae HajaeHo Apyro anTepHaTMBHO 0bjacHyBatbe);

KaKBM 3aKy4oLu MOXaT fa 61aaT M3BeAeHH Of PacnoNoXuBuTe akTK;

° Ha KOj Ha4YMH MOXaT 3aeHO fla Ce C/IoXaT CbaKTMTe, CO Len fa ce foKaxe

HeMoCTOeHE UMM HeJOCTUN Ha BUHA.
3abenewka: OppeaeHu chakTu, JOKOMKY Ce pa3riefyBaaT U30/MPaHo,
61 MoXxene Aa BOAAT KOH MOrpeLLlHu 3aKny4oLu.

. BHUMATE/THO AHAJIM3UPAJTE ' MPUMEH/IMBUTE 3AKOHU

[MpocTyampajte ro 3aKOHOT Ha KOj BEPOjaTHO Ke Ce MoBMKa onosuumjaTa.
HanpeBeTe cn1cok Ha cuTe NoeAMHEUHH €NIEMEHTH, 3a CeKoe 0/ 06BUHEHH]aTa.
MobapajTe kou Cce anTepHaTMBHUTE/MOMAKY CEPMO3HM [1eNa, COrNMACHO CO 3aKOHOT.
Pasmucnete kou 61 bune MoxHUTe 0bpaHM (LenocHa/aenyMHa oabpaHa)
npeaBULEHU COTNAaCcHO CO 3aKOHOT.

. HABEJIETE ' CUTE MOXHW 3AKOHCKM O[1IbPAHU

. HABEQETE ' CUTE BEPOJATHM HAMAN U OCMOPYBAHA 3A CEKOJA

0 MOXHWUTE 3AKOHCKU TEOPUU
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. U3BEPETE JA HAJJOBPATA MOXHA TEOPUJA 3A CNTYHAJOT

YnotpebeTe v cute MOXXHM KOMOMHALMM Ha haKTUTe, CO Lien Aa YTBpAMTE no-

CTOEHE UM HeJOCTUT Ha BMHA (BO 3aBUCHOCT 0/ TOA Koja CTpaHa ja 3acTanysare).

[MpoHajaeTe r HajNOBOHUTE M NIOTMYHM TONKYBaka, HAOAM U 3aK/yyYoLu, Kou

61 Moxene fa buaaTt M3BeneHu o hakTUTe.

®okycupajTe ce Bp3 thaKTUTe, TaKa LITO Ke 1 aHanM3upaTe Of CUTe MOXHM arfiu,

ce aofeka He bupeTe BO MOXKHOCT fia HajaeTe pasyMHo objacHyBatbe 3a Toa

30WWTO 06BMHETHOT 61 MOXKen Aa buae NpornaceH 3a BUHOBEH MM He (BO 3aBUC-

HOCT 0/} TOa Koja CTpaHa ja 3acTanysarte).

Pa3BujTe cooBeTHa apryMeHTaLMja 3@ HAUMHOT Ha KOj ONo3uLMjaTa NorpeLumna,

nopaaM NoBpLIHaTa aHaM3a Ha PaKTUTE U OKOSIHOCTUTE.

lMokaxeTe Aeka NpeKy NoAeTasHa aHaNM3a Ha hakTUTe MOXe Aa Ce [LoKaXe AeKa

0OBMHETMOT € UMM He € BUHOBEH (BO 3aBUCHOCT Of TOa Koja CTpaHa ja 3acTanyBare).
3abenewka: 3a[1a MOXe [la Ce KaXe [1eKa 3aCTarnH1KOT ja 3Hae CBOjaTa TeopMja
Ha CNly4YajoT, TOj MNM Taa MOpa Aa 3Hae, jaCHO M KOHLM3HO, ia 06jacHM 3a WTo
TOYHO ce paboTu BO KOHKPETHUOT cnyya]. [paBHUOT 3acTanHKK Mopa Aa v
MOEHTUHUKYBA LIEHTPANHUTE M HajOUTHM Npaluakba M BP3 UCTUTE Aa ja OKY-
CMpa cBojaTa MOAroToBKa. Mopa fja HampaBu CMMCOK Ha CUTE MOXHM (haKTH,
KOW 0fiaT BO MPU/Or Ha HeroaTa Teopuja, 3aefHO CO CUTE COOLBETHM Npu-
UMHM 1 objacHyBatba. YiITe NOBaXHO, TOj MOpa [la ' MAeHTU(UKYBa HajBe-
pOjaTHUTE apryMeHTH Ha CNPOTMBCTaBEeHATa CTpaHa M Aa NOATrOTBM CMMCOK CO
KOHTpaapryMeHTH, 3a Cekoja NoeiMHeYHa cnopHa Touka. KoHeuHo, 3acTan-
HMKOT MOpa NOCTOjaHO Aa ' MMa NpeaBuf eNeMeHTUTE KOM Ce BaXKHM 3a CYA-
CKMOT COBET, KaKo M Aa Hajae coofBeTHU objacHyBatba 3a apryMeHTauujaTa
WNK NpaluakbaTa, Kom 61 Moxxene fa byuaaT NoCTaBeHM o CTpaHa Ha CyAuuTe.

. U3BEPETE TEMA - JOMMHAHTHO YOBEKOBO YYBCTBO KOE KE

MOMOI'HE BO PEAJTIU3AUMIATA HA TEOPUJATA HA CITYYAJOT

Kaksu uyBcTBa ce 0b1zyBa ja COOMNWITH M a NpeHece 3acTanHuKoT? Ha npumMep,
CTpaB, /byboB, OMpa3a, WOKMPAHOCT, 0CAMEHOCT UTH.

TemaTa Mopa fAa ro 3ajakHe ¢haKTopoT Ha ,BepojaTHOCT” U ia buae Bo KopUCT
Ha TeopujaTa Ha CyyajoT.

. HAMAIHETE JA APTYMEHTALIMJATA HA CIMTPOTUBCTABEHATA CTPAHA

Mobapajte Kakeu 61O HeQOCNELHOCTH BO M3jaBUTE MM MOCTAMNKUTE Ha Koj b1no
OA cBefouuTE.

[lanv cBepowTBaTa Ha CBEAOLMTE Ha CMPOTMBCTABEHATA CTPaHa Ce HefLOCNeAHM
Ha MaTepujanHuTe akT1 1 [oKa3n?

HaBefeTe r1 rpelukuTe HanpaBeHW o CTpaHa Ha ono3uuumjaTa, NP NpaBHaTa
aHan13a 1 NpuMMeHaTa Ha COOABETHUTE 3aKOHMU.
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HasepneTe ru nponyctuTe Ha ono3uuuMjaTa BO MCTparaTa M peanusaumjaTta Ha
3aKOHCKMUTE [OMKHOCTU.

[lan1 nocTojaT HeLOCIEAHOCTY BO TBPAEHATa Ha PasMUHKTE CBEAOLIM, BO BPCKa
CO lafieHnTe MHhOpMaLMM 3a BpeMUHba/MeCTa/HacTaHu UTH.?

AHanusupajTe ro cekoj noeaMHeyeH CBe0K, 0 aCMeKT Ha HEroBaTa W Hej3uHaTa
MOTWUBMPAHOCT — KOM Ce NPUUMHITE 3@ MOTUBMPAHOCTA Ha CBEAOKOT [a CBEA0YM
WIM f1a NOCTanyBa Ha OfjpefieH HaumH.

. PA3BMJTE CTPATEIUJA

KakBa e BaXHOCTa M 3HAUEHETO Ha CeKoj NoeAnHeYeH CBEAOK 3a NpeaMeToT?

(kako Ha cBefoumnTe Ha OBBMHUTENCTBOTO, TaKa M Ha OHMe Ha ofbpaHaTa).

Kowu 3aknyyoum Tpeba aa buaat u3sefeHn NpeKy AMPEKTHOTO U BKPCTEHOTO MC-

NUTyBatbe M 30WTO? 3acTanHMKOT Tpeba Aa ce 3anpalla, Ha Koj HauMH TakBUTe

3aK/TydoLM ja NMOAAPXKYBAAT TeopUjaTa Ha ClydajoT?

Koja e BaXKHOCTa 1 3HAUEHETO Ha CEKOj NOEAUHEYEH [JOKa3, 3@ KOHKPETHUOT ClyyYaj?

Kaksu nogHecoum u bapatba Ke 61uaaT 4OCTaBEHM U Kora?

Kou pokasu Ke buaaT u3BeyBaHM 3a BpeMe Ha CYACKMOT NpoLec/a Ko AoKasu

Ke bupaTt unu bu Tpebano na buaat ucchpneHun?

Kou cBeioum ke 6upat / Mopaat aa 6maaTt noBMKaHuW fa cBegoyat?
3abenewka: 3acTanHMKOT MOpa Aa 3Hae 1a 06jacHM 30LUTO e HEONXO/eH CBe-
[OKOT, KOja € CYLITUHATA Ha HEeroBOTO CBEAOYEHE U HA KOj HAUMH HEroBOTO
cBefiouetbe Ke My MOMOrHe Ha CYLCKMOT COBET Aa A0jA4e A0 KPaeH 3aKNyyok.
3acTanHukoT Tpeba oAHanpep fa Pa3MUCIM U 3@ HAUMHOT M TEMUTE 3a KOM
CBE[OKOT Ke b1ae UCMpallyBaH ofj CTpaHa Ha CNPOTUBCTaBEHATa CTpaHa M cy-
AujaTa.

Koja e LieHTpanHaTa noeHTa (LeHTpanHOTO Npallatbe) Ha NOAAPLLIKA/0CMopyBabe

Ha aprymMeHTaLujaTa BO CyyajoT?
3a6enewka: Hajnobpurot npuctan e fa ce usbepe efiHa eAMHCTBEHA NOEHTA.
3acTanHuKoT Tpeba Aa ja pa3Bue CONCTBEHATa apryMeHTaLuja, CO TOa WTOo Ke
M3roTBM NMPUOPUTETHA NIMCTA HA CUTE MO3UTMBHU U CUITHU EIEMEHTU KOU MY
0[1aT BO NPWIOr, O aCMeKT Ha Taa MoeHTa. 3a BpeMe Ha Cy[eHeTo, CBouTe
Hanopu Tpeba fa r1 okycupa Ha Taa M €AMHCTBEHO Ha Taa NOeHTa. 3acTan-
HMKOT MOpa Aia OArOBOPM Ha CEKOj apryMeHT MOCOYeH of, CTpaHa Ha ono3u-
uMjaTa, NOCTOjaHO OBPHYBajKM ro BHMMAHMETO Ha CYACKMOT COBET Ha
LLeHTpanHaTa NnoeHTa Ha OCMOPYBatbe UM HECOTIACyBatbe.

Co uen fa pa3Bue cTpaTeruja 3a CyACKMOT NPOLIeC, 3aCTanHMKOT MOpa Aa MMa Con-
CTBeHa TeopHja Ha cnyuajor. [peky bypa Ha Maeu, 3aCTanHUKOT Ke ja M3bepe Hajoo-
bpaTta MoxHa Teopuja. HajcunHata Teopuja Bo cekoj Cnyyaj ce 3aCHoBa CaMo Ha
e[JHO NMpaLlakbe, 0AHOCHO NMOEeHTa Koja Moxe fia buae noaapxaHa npeky pacnono-
XMBaTa apryMeHTaLyja, O4HOCHO Koja MMa HajManky WaHcK Aa buae HanagHaTa 1
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ocnopeHa. Co 3anarateTo 3a eiHa eAMHCTBEHA TEOPU]a, Ce 3aAPXKyBa NOTPebHMOT
KOHTUHYMTET, KpeAMOMNUTET M MHTErpUTET Npef CYACKMOT coeT. Kora He nocTou
elHa e[JMHCTBEHA TEOPMja Ha pacronarae, eAMHCTBEHATa Apyra MOXHa onumja e
MNPUCTanoT Ha NoBeKeKpaTHW Teopuu. [NABHMOT HeLOCTATOK Ha BaKBaTa CTpaTeruja
e [leKa NpeKy MCcTaTa 3a 3aCTanHUKOT CTaHyBa MCKMYYUTENHO TELKO, aKo He M He-
BO3MOXHO, A o 3aJPXM CBOjOT KpeaubUUTET Npes CyACKMOT COBeT.

4. COBUPAHE 10KA3U NMPEKY UCTPAXXUTEN
3ano3HajTe ce fO6PO CO KOHKPETHUOT Cyuaj

Co Lien MaKc1ManHo edpeKTUBHO fia ro MCKOPUCTU MCTPAXKMTENOT, CeKOja CTpaHKa Mopa
1a e 0[/INYHO 3aMo3HaeHa CO CMyyajoT M comncTBeHaTa nosuumja. Toa e ocobeHo
BaXKHO 3a 016paHaTa, UM PECYpPCH 3a BoeHe AOMNONHUTENHA UCTpara ce BoobuuaeHo
orpaHuyeHu. YTBpayBatbeTo Ha MPUOPUTETUTE, BO OAHOC Ha NoTpebuTe 3a fonon-
HWTeNHa ucTpara, e O CYWTMHCKA BaxkHocT. Co Lien aa ce CTopy Toa, afiBOKATOT
Ha onbpaHaTa Mopa fa buae 4o6po 3ano3HaeH Co LieNoKynHaTa LOoKyMeHTaLuja
BO NpeAMeToT M Aa MMa [06po cchaKarbe 3a TeopujaTa Ha ciyyajot.'® Tpeba fa
3Hae KoM Ce MOTeHLMjaNHUTe CBEAOLM U HUBHUTE COOBETHM YNOTK, Aia 1 pa3bupa
jakuTe cTpaHu M cnabocTuTe Ha CNYYajoT M Aa MMa OMLWTa MAeja 3a Toa WTo Tpeba
[a bupe CTOpeHO M KaKBM aKTMBHOCTM Tpeba Aa OuaaT npeseMeHu, Co Len npea-
MeTOT Aa Ce MOAroTBM 3a CyaeHe.

Mpep fa ro pasrnena cyyajoT Co UCTPAXKMTENOT, CeKoja CTpaHKa Tpeba Aa 3roTeu eaeH
MeMOpaHAyM KOH CYACKOTO flocHe, KOj Ke o COApXKM CNedHoBO: 06BMHEHM]aTa,
haKT1Te, CBEAOLMTE, MOXKHUTE OAOPaHM, jaK1Te CTPaHW M CNaboCTUTe Ha apryMeHTaLM-
jaTta v kou 61no Apyrv HchopMaLmu, Ko 61 Moxene a BUEAT KOPMCHM 38 UCTPAXKMUTENOT.
M3roTByBareTO Ha BAaKOB MEMOPAHAYM 0 0/1eCHYBa (hOKYCHPAHETO BP3 MpaLlakbaTa
(NpaBHM 1 haKTHUKK), kon Tpeba fa bupaaT paspeleHn. OBoj MeMopaHayM Tpeba fa
M COAPXM NpeABUAEHHUTE MPBUUHM NMOLHECOLUM U Bapatba, MOXXHMTE lieopuu Ha 0g-
6paHailia, BNeyaToLMTe Ha afiBOKATOT Ha 0A6paHaTa 3a CBEAOKOT-TY)XUTEN, KIIMEHTOT,
cBefouuTe UTH., noTpebaTa of BewWTH I1La, HeAOCeLHOCTU BO JOKYMeHTaLMjaTa
W e[leH OMLUT CMIMCOK Ha MOXXHUTE UCTPaXKHM iejCTBM]a, Kou Tpeba aa ce npeseMar.
WMajku npedBMA fieka O UCTPAXMTENOT He MOXe fla Ce OYeKyBa fia ' No3HaBa cuTe
CneumnUYHOCTH Ha MaTepujanHOTO KPMBUUHO NPABO U MOCTankuTe, 61 610 KOpUcHO
BO MEMOPAHAYMOT 1a Ce HaBejaT OCHOBHMTE efleMeHTM Ha CEKOe KPMBMUHO feN10 3a
Koe N1LeTo e 06BMHETO. Ha TOj HauMH, MCTPAKMTENOT MOXKE f1a 3Hae M Aa NPOLLEHM LUTO
€ OHa LTO TouHo O6BUHMTENCTBOTO Tpeba Aa ro [LOKaXKe NPeKy CONCTBEHUTE CBEAOLM
M [OKYMEeHTMpaHu JoKasu. [nefajKku ro ucToTo of ApyraTa CTpaHa, T0a My OBO3MO-
)XYBa Ha UCTPAXMTENOT a A03HAE LUTO € OHA LUITO HerosaTta CTpaHa ke Tpeba fa ro

145-Bypete ro uneH 79, co Koj My ce ,03BOJTyBa Ha 3aCTaNHMKOT LIENIOCEH NPUCTan BO CYACKUTE CIUCH
M CUTE PACMOOXMBM [OKA3M, KAKO W BO CMIMCUTE M €BMAEHLMjaTa KOja ja BOAM jaBHUOT 0OBUHMTEN.

@
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ocnopu u aa ro nobue. Konky noeke UCTpaXxMTenoT e 3ano3HaeH CO NpUMeHNU-
BOTO MpaBo, BKNYUYBajKM ro M HAUMHOT Ha NpuchaKatrbe W OLIEHKA Ha JOoKa3uTe of
CTpaHa Ha CYACKMOT COBeT, TONIKY Nofo6po Ke 3Hae No WTO TOYHO fa Tpara U WTo
Tpeba fa Hajae M Ha KOj HauWH Toa Ke buae UCKOPUCTEHO BO KOHKPETHUOT ClTyYaj.
OTKaKo Ke bupe NOAroTBeH MEMOPAHAYMOT, CNIELHUOT YEKOP € CO UCTPAXUTENOT
fla Ce UCKOOPAMHMPA 3ae[JHUUKM COCTAHOK, 33 Aa Ce MPOAMUCKYTHUPA C/yyajoT, Ao-
KO/IKY 3a Toa MMa noTpeba. [lokonky ce notTpebHM 06eMHM UCTPaXHH AejcTBHja,
ofpefeHu feNoBK oA focueTo Tpeba Aa buAAT UCKOMMpaHu M [afieHn Ha pacno-
narate Ha ucTpaxwutenort. Bo HajroneM 6poj ciyyau, cenak, MCTpaxutenot Tpeba
fia 61fie 3ano3HaT caMo CO OHMe JOKYMEHTU KOM Ce CMeTaaT 3a HeOMXOAHHM 3a no-
TpebuTe Ha faileHUTE UCTPaXHM 3ad0mkeHuja. Ce pa3bupa, He Tpeba nocebHo Aa
ce NOTeHLMpa AeKa 3a CeKOj NOeAMHEUEH Cllyyaj Ha UCTPaXXMTENOT Mopa Aa My ce
[la[laT COO/ABETHM YNATCTBA, 3a Toa LWTO Tpeba Aa buae UCTpaxeHo.

Bypa Ha upeu 3a KOHKPETHMOT CNyya;j

IuckycujaTa 3a NpegMeToT CO UCTPAXKMTENOT e BepOojaTHO HAjBAXXHMOT acmekT Ha
pa3ByMBatbE Ha CIyUajoT M HeroBaTa noaroToska. OTKaKo Ke rv pasrnefa MeMopaHayMuTe
U CuTe apyrv u3bpaHu JOKYMeHTH Kou ke My buaat obesbefieHu, UCTpaxuTenot bu
Tpebano fa buae noaroTeeH fa 3eMe yyecTBo Bo bypaTa Ha Maeu 1 fa NpuLoHece
CO COMCTBEHOTO 3HAeHE W eKCNepTH3a, NPeKY faBatbe KOHKPETHU MAEN U CYreCTUM.
PasrnepyBajKku ja fOKyMeHTaLuMjaTa M TeopujaTa Ha CNyYyajoT, AOMOSHUTENHO Ke My
MOMOrHe Ha afiBOKATOT Ha obpaHaTa fa ce hoKycHpa Ha HajBaXKHUTE Mpallatba.
Toj Ke rvi MOHyaM CBOMTE BMeYaToLM BO OAHOC Ha jakuTe CTpaHu M crnabocTuTe Ha
rno3uumjaTa BO C/ly4ajoT, Ke M HaBede M Ke UM [afie MPUOPUTET Ha UCTPAXHUTE
fiejcTBMja 1 Ke AiejcTBYBA KaKO MHCTPYMEHT 3a NPOBEPKaA, apryMeHTUPajKu M1 1 npe-
3eHTMpPAjKK1 T rNeamITaTa Ha CNPOTUBCTaBeHaTa cTpaHa. Kako 0bBMHMTENOT, Taka
M aiBOKATOT Ha ofbpaHaTa U UCTPAXXMTENOT, MOPaAT fia ro NOCBETaT CBOETO BHU-
MaH1e Ha HeMoOMUPNMBMTE U HEMPOMEH/IMBM aCMEKTH Ha C/yuajoT, KOM Ha KpajorT,
cenak, ke MopaaT fja buaaT npoaucKyTMpaHu 1 0b6jacHeTU Npes CyACKUOT COBET.

YTBpAyBate Ha NpuopuTeTHUTE bapatba

Ha kpajoT Ha bypaTa Ha ugew, uctpaxutenot Tpeba fa MMa jacHO pasbupatbe Ha
3a[jaunTe U pesynTaTmTe KoM ce ouekyBaaT oA Hero. Tpeba Aa ce yTBpAAT U KpajHU
POKOBM, CO pasbupatbe AieKa aBOKATOT Ha oabpaHaTa Ke buae HaBpeMeHOo U3BeCTeH
LOKOJKY UCTPaXMTENOT HE € BO MOXHOCT Aia MM UCMOMHU CBOWTE 3af0/KEHM]a Ha
3310BONUTENEH HAUMH M CNIOpe[ HUBHATa BaXXHOCT M OfHaNPe[ YTBPAEH NPUOPHUTET.
Cekoe bapatbe MMa CBOja CreuuMyHa Len M HaMeHa M UCTPAXMTENOT Mopa [a
bune cBeceH 1 fia ja pa3bupa BaXHOCTa Ha cekoe NnoeauHeyHo bapatbe, 3a CeBKYNHUTe
(ieopuu Ha Wepgerallia Ha ogbpaHailia. Toa Ha UCTPAXMTENOT My OBO3MOXYBA Aa
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M3BPLUM NPUOPUTET Ha COMCTBEHMOT pacropes 3a paboTa. YwTe noseke, AOKOKY
MCTPAXMTENOT ja pa3bupa BaXXHOCTA M LieNTa Ha 3afavaTa, Toraw Ke Moxe Aa rv
CnpoBefe v cuTe ApYry LOMONHUTENHU UCTPAXKHM aKTMBHOCTH, KoM 61 bune naeHTH-
(huKyBaHM Kako noTpeba, 6e3 HMKaKBO NOTCETyBatbe Of ajBOKATOT Ha obpaHaTa.
Kako wto ce npubnumxysa AaTyMOT Ha CyAeHETO, 3acTanHUKOT Tpeba Aa BpLM pe-
[L0BHM KOHCYNTaLMM CO UCTPAXKMTENOT, 3 1A Ce YBEepU [ieKa UCTPAXKHUTE aKTUBHOCTM
ce KOMMNIeTUpaHu: UCMIUTYBakbe Ha CUTE MOXXHU KOPUCHU MHOPMaLMM, BpLUEHE
A€TaNHW NPOBEPKM BO NOC/IEeH MOMEHT WUTH. [loNONHUTENHO, [LOKONKY CNyyajoT
MoYHe [ja ce ABMXM BO Pa3/IMuHa HaCOKa 0/ OHaa NPBUYHO NpeaBUAeHaTa, UK, Nak,
[LOKOJIKY Ce MPOMEeHU AaTyMOT Ha Cy/ietheTo, aiBOKaTOT Ha ofbpaHaTa Mopa 3a Toa
COO[IBETHO [ [0 M3BECTU U UCTPaxuTenoT. [peky NocTojaHoTO U pesoBHO MHOP-
MUpake Ha UCTPAXKUTENOT, CEKOja 0 CTPAHMTE MOXe [la OCTBapH efieH Nobnm3ok
paboTeH 0AHOC, Ha TOj HAUMH M36ErHyBajKu MM MOXKHUTE TPELLKM U HEYCTEeCH.

OcHoBHM eneMeHTH, Kou Tpeba aa bupat 3eMeHu NpenBua
(ocobeHo Bo BpcKa co UCTpaXuTenuTe Ha ofbpaHara)

a. HanpaBete nnaH, npep, aa usnesete Ha TepeH Aa rv NpoHaorate U Aa r'1 uc-
npawysate ceegouute: OndaTtoT U LeNTa Ha UCTparaTa e BaxHo Aa buaat
ucnnaHuMpaHu ofHanped. HuTy egHa uctpara He Tpeba Aa ce BpLuM Ha Heopra-
HM3MPaH HauMH 1 6e3 nnaH.

6. Hanpasete nnaH 3a cekoj cBefoK, Npep, Aa goropopute cpeaba: BaxHo e oa-
Hanpef Aa ce 3HaaT onwTMTe 06N1acTM 3a KoM Ke Ce pa3roBapa M Ke ce ucnpa-
LyBa CBeoOKOT. HUTY eneH pasroBop He Tpeba fa buae 3anoyHaT co becuenHu
M CNyYajHM Npaluatba, TyKy Tpeba Ha yM f1a Ce MMa efiHa KOHKpeTHa uen. Mcto
TaKa, HUTY efleH pa3rosop He Tpeba [la ce BOAM AOKOMKY NPETXOHO HEMANO
C00/1BETHA NOArOTOBKA 33 UCTHOT. Hajrobpa npakca e cekorall Aa ce obe3beam
[0BOJTHO KOIMYECTBO MHChOPMALIMM 3@ 3aM03HaBake CO KOHKPETHUOT HAaCTaH,
a M0 MOXHOCT U1 3a CBE[IOKOT Koj Tpeba aa buae ucnura.

B. bugerte TpnennBu u He oueKyBajTe NpeMHOry of, NPBOTO MHTepBjY: BaxHo e
[a ce 3Hae fieKa HajBepojaTHO Ke 61aaT noTpebHM HeKoMKy cpeftu Co UCTUOT
CBeJOK, Npef, Toj U1 Taa Aa Ce NOYYBCTBYBa JOBONHO KOMOTHO MM CUTYPHO, 3@
[ rv cnofenu cute MHchopMaLmu Ko rn noceflyBa. He Tpeba fa ce ouekysa
MHOTy o mpBaTa cpeaba. MHory e moBaxHo fa ce obuaete ga passueTe
pobap MerycebeH oHOC, 3a CBEOKOT [la Ce MOYyBCTBYBA [JOBOJIHO CUFYPHO U
fa ce oTBOpY Npep, Bac. [lobpa npakca Bo TEKOT Ha MPBMOT COCTAHOK € CBEOKOT
fa ce MHopMMpa 3a OMLITaTa NPMPOJA M LieNTa Ha BaluaTa noceTa. BaxHo e fa
6u1paeTe UCKPEHM BO BPCKa CO OHa LITO ro npasuTe. Hemojilie ga My Kaxyeailie
Ha ceegoKolll Koja e sawadia olwita Wieopuja 3a 0gbpaHa 80 KOHKpPeWHUOW
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c/lyyaj - na ypy v AOKONKy buaeTe npaluaHu AMPeKTHO. AKO CBEAOKOT ro 3a-
Mo3HaeTe Co NOTeHLMjaNHUTE TEOPMM Ha BALLMOT NPUCTar, MOCTOU PU3MK TOj
Aa NagHe nop Balle BAWjaHKe, UM, NaK, Aa OfAaBa TAaKOB BMEYATOK, LWTO, Ce
pa3bupa, MoXxe a MMa CEPUO3HM NOCNEAULM: CBELOKOT MOXE MOrpeLlHo 4a
MPETNOoCTaBM ieKa Ce Haora Nof NPUTUCOK M OTU Of3 HETO Ce OUYeKyBa CBOUTE
M3jaBu a ' Npucnocobu KoH BallaTa Teopwja.

. PasMucnere ﬂ,06p0 npea eMabeTo M3jaBM WU CHUMabeTO Ha CaMUOT pa3roBop:

OcBeH [JOKO/KY TOa He € ancoNyTHO HEONXOAHO (LUTo BOOBMUYAEHO e Ciyyaj co
O6BMHMTENCTBOTO), HUKOTALL He e 40bpa MAaeja afBOKATOT Ha oAbpaHaTa Aa 3eMa
ochuLMjanHu M3jaBM MM 4a O CHUMA Pa3roBopoT, 6e3 NpuToa ofHanpen Aa 3Hae
LUTO CBELOKOT MMa Aa Kaxke. HaBWCTWHa, 3a BpeMe Ha npBaTa cpeaba He e npe-
NopauNMBO HUTY fia Ce NpaBaT AeTanHu benewku of pasroBopoT. Hajaobpo
e [1a ce U3BPLUM efieH HedhopManeH pa3roBop, 3a Hajnpeo [a ce yTBpAM Aanu
CBEJOKOT € NpHjaTeNcKk1 pacnonoxeH, KOPUCeH, 4anu Hyau AOBONHO MHKOP-
MaLm 1 ciMuHo. [lypu 0TKaKo Ke CyLIHETe LWTO MMa CBEAOKOT [1a KaXe U CaMo
[OKO/IKY MCTOTO € KOPMCHO 33 NpeAMeToT, Tpeba fla NoyHeTe fia pa3M1C/TyBaTe
3a 3eMatbe HeroBa NMCMeHa 13jaBa unu uckas. lNpep Aa ja HanpaeuTe TakBaTa
npoLeHa, BaXXHO e Aa My I NOCTaBMTE Ha CBEJOKOT CUTE TELKM Npallatba
(mobpuTe, nowwTe M HenpujaTHUTE). MoXKebU CBELOKOT MMA HEKOW KOPUCHM
MHbOopMaLMK, HO MOXXebu MMa 1 MHKDOPMaLIMKM Kou b1 Bune MHOTY LWITETHM 33
BaC M 3a BallaTa nosuuuja. Toraw Tpeba fa foHeceTe OfyKa 3a Toa fanu Ke
1 3abenexuTe TakBuUTe MHAOPMALMM UM €AHOCTABHO Ke 3abopaBuTe Ha TOj
noTeHLMjaneH CBeAOK, He 0CTaBajKM HAKAKBA Tpara 3a OHa LTO CTe MOoXese
fAa ro yyeTe of Hero. Of KNyyHa BaXKHOCT e 1a 3HaeTe [leKa LITOM 3eMeTe
MCKa3 o[} eieH CBE,OK M [OKO/KY CBEJ0KOT b1/e NOBMKAH fia CBEA0UM, TOraLl
TaKBMOT MCKa3, HajBepOjaTHO, aBTOMATCKM Ke Tpeba Aa My 61ae [OCTaBeH Ha yBMA,
v Ha ObBuHUTENCTBOTO. MMajKu Npesma fexka HeMaTe 06BpCKa Aa ro MHhopM1paTe
O6BMHUTENCTBOTO 3a KakBM 6MNO MHChOPMALIMK KOM CTe M flo3HaNe a He My
O[T BO MPU/OT Ha BALUMOT K/IMEHT U CE LUTETHM 3a BaLLaTa No3uLuja BO CyuajoT,
30LWTO Toraw 61 3eMane NMCMeHM UCKa3u UK 61 T CHUMane pa3roBOpuTe CO
TaKBMTE CBEOLM KOM MOA0LHa 61 MoXene Aa ce HajaaT Bo paueTe Ha O6BUHM-
Tencreoto. TOKMy 3aToa, npef Aa 3eMeTe Heumj 1cka3 bu 6uno Myapo 1 4obpo aa
HanpaBuTe ABOjHa NPOBEPKa Ha MHAopMaLMUTe, NpeKy crnopeaba co usjaBuTe
[aJeH1 0 ipYrv CBELOLM M PACNIONOXMBUTE [LOKYMEHTUPaHU Aoka3u. McTo Taka,
61 610 KOpMCHO Aa HaMpaBMTe U AeTaHa NPOBEPKA Ha CAMMOT CBELOK M HETOBOTO
MMHATO, CO LieN [1a Ce yBepuTe AAeKa BO HEroBOTO MMHATO HE MOCTOM HULITO
wTo 61 MoXeno Aa b1ae NpUUMHa 3@ HEroBa MM Hej3MHA AUCKpeAnTaLMja.

. Uckasot Tpeba na bupe Kyc, kKoHKpeTeH u penesaHTeH: Hajoobpa npakca npu

3eMatheTO UCKa3n e UCTUTe fa 6IA,U,aT CbOKYCVIpaHM M 3aCHOBaHW BP3 KOH-



+ ‘03. Investigation 01 MK [rev 2]:Layout 1 24.02.2011 12:05@&81

NCTPAXHWM EJCTBMIA - TIPUPAYHVIK 3A TIPAKTMHAPK 81

KpeTHu haKTu: MoMankKy, 3Hauu noseke. Kora 3eMaTe 1cKas, HEOMXOLHO € Aa
ce uaeHTUMKYBaAT KyyHUTe 06NacTi 1 Npalwata kou Tpeba na buaart no-
KpueHw, a Toa Tpeba fia buae nocTurHato 6e3 BuLLIOK MHgopMaumuu. Hajoobpo
€ JOKO/KY Ce KOPMCTaT efHOCTABHM U KpaTKu peyeHnuy, 6e3 npuaasku v npu-
nosu. Kora 3a Toa umMa notpeba, uckasot Tpeba Aa onuiue a He Aa 36opysa 3a
HacTaHoT. Co apyru 360poBM, BaXHO € [la Ce Kaxe [eKa He e J0BOJIHO CBe-
[OKOT CaMo eJHOCTaBHO Aa KaXke 0T, Ha MpuMep, Toj 6un cBefoK Ha efeH
HaCTaH WK, NaK, fieKa TaKBOTO UCKYCTBO OO MHTEPECHO, 3aCTpaLlyBayuKo
unu npucpatnmeo. CBeoKOT MOpa AeTaNHO fa OMULLE LTO BUAEN UK MOYYB-
CTBYBas, 3a Toa Ja b1e ouMrnesHo Ha OHOj LITO FO C/yLa M NOYYBCTBYBaHO
KaKo COncTBeHO UcKycTBO. Ha Toj HaumH, ce obe3beayBa u3jaBaTa Ha CBEfO-
KOT fja He b1pe HeogpeneHa UM NpeMHory onwTa. [lononHUTenHo, NpuToa
hakTuTE He cMee Aa ce ucnpenneTkanHu. Cute MopaaT Aa 3HaaT Aieka CBefo-
KOT MOXe Aa b1ae NoBMKaH Aa CBE,0YM BO CYAHMLA, @ AOKOJKY Ce CTOpM Toa
T0j Ke buae 00roBOPeH M 3a OHa WTO NPeTXofHO buno 3abenexaHo, Kako
HeroBa suciliuHullia, WoYyHa u dpeyusHa u KomMinetiHa usjasa.

. Bopete eBupeHuuja 3a cBepouuTe M MHGOPMUpajTe M pefoBHO: BaxHo e

Oa Ce BOAM eBMAeHLMja M 1a Ce CNedaT CBeAoLMTE, 3a Aa 3HAeTe Kafle U Ha
KOj HauMH MOXKETe Aia CTanu1Te BO KOHTAKT CO HMB, OKO/IKY € HEOMXOMHO Mo-
BTOPHO f1a Ce CPeTHeTe MM [OKONKY MMa noTpeba TMe Aa CBeoyaT BO TEKOT
Ha cyackaTa nocTanka. CMyHo, BaXHO € pefloBHO Aa M MHhopMMpaTe CBe-
[oLMTE 3a TOa LUTO MOXKAT [la OYeKyBaaT, 0C0DEHO AOKONKY e NpeABUAEHO Aa
cBefoyat Bo noctankata. Ce pa3bupa, fien of 0Boj NpoLeC e U AaBatbeTo Npu-
MepoK Ofi COMCTBEHATa M3jaBa Ha CBEOKOT U HUBHO MH(DOPMUPaAtbE 33 CUTE
CnyuyBatba Kou 61 MoXene fa 61aaT BaXKHM 3a HUBHOTO CBefl0YEHbE.

. MopgroToeka Ha cBeOKOT 3a cBeiouereTo: [OKOMKY O/ CBE[OKOT Ce OUYeKyBa

[a CBeouM Npef, CYAOT, CEeKOrall e KOPUCHO CBEAOKOT OAHANpea Aa ce nof-
roTBy (3aMo3Hae) 3a npaluatbata Kom 61 Moxene fa My 6uaaT NocTaBeHu BO
TEKOT Ha PacnuToT Bo cyaHMUa. OBaa 3aaya BOOOMYAEHO ja BPLLM afiBOKATOT
Ha ofi6paHaTa, MaKo CeKorall € KOPUCHO M UCTPAXKMTENOT [1a e 3aN03HaeH co
0Baa TeXHMKa, a Mo MOXHOCT M npucyTeH. BaxHo e aa ce pasbepe feKa 0Boj
npoLiec HeMa 3a Lien Aa ce ,MoAyyyBa” CBeJOKOT 3a TOA LUTO Ce OUYeKyBa Off
Hero fa kaxe. Toa 61 6uno HeeTuyHo. ONWTO 3eMeHO, 3a BpeMe Ha TakBaTa
nofaroTeuTeNnHa cpenba ceenokoT Tpeba aa buae MHOOPMUPAH 3@ HAUMHOT
Ha OfIBMBAtbe HA MOCTaMKaTa M NPOLLECOT Ha HEroBO MCMUTYBatbe, 3a MpaLla-
thaTa KOM MOXe fla OueKyBa [ja My O1AaT NOCTaBeHM W 3a ONLITMOT pefocnes
Ha MCTUTE, KaKo M 3a OKYMEeHTUTe KoM Ke My buaaT npefoyeHu 1 3a Kou Ke
Tpeba na Aafe CONCTBEH KOMEHTap.
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X.Co MaTepujanHuTe f0Ka3M NOCTaNyBajTe CO UCKITyUUTENIHA BHUMATENTHOCT:
MMajkun npeasua aexa aen of UCTPAXKHMOT MPOLLEC MOXKe [1a BKIyuyBa 1 CObupatbe
Ha MaTepujanHM JOKa3K, BaXKHO e Aa ce HanoMeHe noTpebata o4 UCKyuMTeNHA
BHMMATENIHOCT NP NOCTaNyBakbETO M PaKyBareTO CO HWB. Bo 3aBMCHOCT of
CaMMOT CNyYaj, MaTepujanHuTe AOKa3M MOXAT fa bMaaT o HajpasuyeH 13-
rnen v opMa 1 ja NOTEKHYBAaT Off Hajpa3nuuHM u3Bopu. MocTanyBareTo U
PaKyBatETO CO MaTepujanH1Te A0Ka3M Moxe Aa buae NpuumMHa 3a nojasa Ha
noroneM 6poj eTMukK npaluatba. CnefCcTBEHO, BaXHO € UCTPAXMUTENOT Aa
Aobye aeTanHu ynaTcTBa 3a Toa LUTO CMee, a WTo He Tpeba fia NpaBsu, Kora ce
paboTH 3a MaTepujanHu AOKa3N.

* JloKasu oi CaMOTO MeCTO Ha 3/10CTOPCTBOTO: [10CTOjaT Pa3NMUHKU HauMHM 3a
MoCTanyBake CO [OKa3nTe, BO 3aBUCHOCT 03 HMUBHATA NMPUPO/A M MOTEKNO,
OfIHOCHO M3BOp. HajaennkaTHUTE BUAOBM [JOKa3M NOTEKHYBAAT Off CAMOTO
MeCTO Ha 3N10CTOpPCTBOTO. MMajKu NpeaBua AeKa Aen of UCTPaXHMOT NPOLIEC
MpeTCTaByBa 1 NOCETa Ha PeNeBaTHUTE NIOKALMM Kafle Ce Cllyumnne OApeaeHu
MHUMEHTU UMM KPUBUYHM ieNa, He 61 1o HeBOOOMUYAEHO JOKOMKY MOHEKOraLL
UCTPAXUTENMTE Ha 3aCTAMHMKOT yCneaT fa NPOHajAaT HEKOj A0Ka3 Koj bun
3abopaBeH unu HesabenexaH oA CTpaHa Ha MONULMCKUTE UCTPAXKUTENN.
Bo TakBa cuTyaLMja, €BEHTYANIHOTO YenKatbe Ha TaKBUTE [I0Ka3u b1 3Hauena
CepMo3Ha NoBpe/a Ha eTUUKMTE NpaBuIIa, @ MOXXebM 1 U3BPLLYBatbe KPUBUUHO
aeno. MNpaluarbeTo €, KaKo fja ce NocTanu OKONKY YOBEK Ce Hajfie BO efiHa
TakBa cuTyaLmja. EgHoctaBHMOT ofroop e: 3aBucu! MpsaTa pabota wro Tpeda
Aa ce cTopw, 6e3 pasnuka Janu oAnykaTa e 4a ce NoAMrHe AOKa30T UK
e[JHOCTABHO [la C€ OCTaBM OHaMy Kajie LITO e NpOoHajeH, € A0Ka30T fa ce
thoTorpadimpa, TOUHO Ha MECTOTO Ha Koe e NPOHajaeH. AKo ce OfyuM 1OKa30T
[a ce NoaurHe 1 Aa ce pasrne/a, Torall UCTMOT MoXKe f1a 61aie KOMMPOMUTUPaH,
0CcobeHO [10KOMKY COAPXKM KaKBM B0 BELLTauKM BakHa MW OTNEYaToLM o/
npcTH, Kou b1 Moxkene aa buaaT KOPUCHM 3a UCTparaTa. TOKMy 3aToa, NOAK-
ratbeTo Ha JOKa3uTe Mopa fa Ce NpaBu MOLHe BH1MaTenHo. Cekoralu e Myapo
[1a Ce HOCAT rYMEHM XMPYPLLKM pakaBMLM 3a [ia ce M3berHe MOXXHOTO KOMMPOMM-
TMPakE Ha JOKa3uTe 1 [la ce u3berHe Kakos 61O PU3KK MO 3ApaBjeTo, Nopaau
paKyBakeTO CO A0Ka30T. AKO e 0/ly4eHO A0KA30T fa ce noaurHe, Tpeba aa
ce noce/lyBa YMcTa COO/ABeTHa aMbanaXa Bo Koja Ke ce cTaBu joka3oT. [pep
[ia ce foHece TakBaTa of/lyKa Tpeba fia ce 3anpaLuaTe LWTO UM [anu BOOMLITO
HewTo Ke buae HanpaBeHo co Toj Aokas. Co apyru 360poBM, fanu UCTUOT
Ke bufe He3aBUCHO UCMUTaH (MOA YCNoB UCTMOT fa buae npuchaTiue) unu
Ke buae npenaaeH Ha uctpaxutenute og Monmuujata. OnwTo 3eMeHo, He
e [03BOJIeHO [jOKa3uTe fja Ce NoAMraaT co Lienl UCTuTe nogouHa ga buaart
COKpWeHM Unn yHULTeHW. Kako 1 Aa e, afiBOKaTOT Ha oabpaHaTa e OHOj KOj
Tpeba ogHanpen Aa My Aaje COBET M yNaTCTBa Ha UCTPAXMTENOT LWTO Hu
Tpebano fa cTopu, AOKONKY BOOMWTO 6MAAT NPOHAjAEHM TaKBU JOKa3M.
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[loKonKy UCTpaxuTenoT e BO HeAoyMMLA 3a Toa Kako Tpeba Aa nocTanu,
He Tpeba Aa NpeseMa HULWTO, TYKY Tpeba Aa ro KOHTAKTUPA aABOKATOT HA
ofibpaHaTa ofj Koro Ke aobue NoHaTaMOLWHK YNaTCTBa.

IlokyMeHTMpaHu foKa3n:'*¢ Bo TeKOT Ha MCTparaTa MoXe Aa ce jaBu noTpeba
33 06e36eyBarbe JOKYMEHTMPaHH [LOKa3W 0, 0thMLMjaNHUTE APXMBH, MM, NaK,
o[, NPUBATHM L. VIMajku NpenBua Aeka fen of TaKBUTE AOKa3M MOXAT Ad
61aaT NpeanoXeHu 1 U3BefeHM 3a BpeMe Ha JoKa3HaTa NocTanka, of KyyHa
BaKHOCT € fa ce pa3bepe notpebata 3a 06e36enyBatbe, OKONKY TOa € NoTpebHo,
[0Ka3 BO OAHOC Ha aBTEHTMYHOCTA, BEPOAOCTOJHOCTA M penieBaHTHOCTa. MMajKu
npessuz feka MoXe Aa buae HEONXOAHO A Ce NOTBPAYM NOTEK/OTO U aBTEH-
TMYHOCTA Ha [LOKYMEHTOT, BaXKHO € Jia Ce MMa Ha yM fieka MoXe fla ce nobapa
0f} UIMATENOT Ha TaKBMOT JOKYMEHT f1a CBE[,0UM MNM A MOHYAM KaKoB O1/o ioKa3
BO Of{HOC Ha ABTEHTUYHOCTA, COCTOjOaTa WM MOTEK/OTO Ha [LOKYMEHTOT. 3aT0a,
3a MCTPAXKMTENOT e BaXKHO (a) Aa BOAM eBMAeHLMja Of Kafe M Of KOro ce
obe3beneHn OKYMeHTUPaHHTe AoKasu, 1 (6) aa Ao3Hae oa MMaTenoT, fanu bu
6uno npobnem [LOKOKy ce OTKpHe U3BOPOT Ha CAMUOT [LOKYMEHT, OAHOCHO Aanu
MMaTeNoT 61 MM HELUTO NPOTMB, LOKOMKY HETOBOTO UMe IMPEKTHO Ce MoBp3e
CO [LOKYMEHTHTe U fanu bu 6un NoAroTBeH Aa CBeAoYM Mof, 3aKNeTBa 3a
TOA KaKO M BO KaKBM OKONIHOCTM 't 06e36e 114N KOHKPETHUTE [LOKYMEHTH BO
CBOja COMCTBEHOCT.

. HOCTGHYBajTe Cco csepgouute Co NOYHUT U BHUMaHHUE: BaxxHo e cuTe uneHoBM

Ha TUMOT Ha ofibpaHaTa Aa 3HaaT AeKa CO CeKoj CBEIOK MOpa Aa ce NocTa-
nyBa CO AOCTOMHCTBO M NoYMT. HajBaXKHO e f1a Ce 3Hae fieKa CBe[OKOT HeMa
HMKaKBa 06BpCKa fa copaboTyBa, Aa 360pyBa, fla OAroBapa Ha npallatba,
[a AaBa MCKa3W UK KakKBK 610 MaTepujanHu oKasu. McTo Kako WwTo no-
CTOjaT MexaH13MM 3a NPUHYAyBakbe Ha CBEAOLMTE Aa CBEAOYAT Npef CyAoT,
MocTojaT M MeXxaHW3MM Ha pacnonarate Ha ofbpaHaTta, NpeKy Kou Moxe
Aa ce obesbeam copaboTkaTa Ha ofipefieH CBELOK M HAfIBOP Of CyAHULA.
3Haejku ro oBa, BaXHO € Aa Ce HanoMeHe fieKa [IOKO/KY CBeOKOT ce
M3jacHW OTM He e 3amMHTepecupaH fla copaboTyBa, Herosata xenba Mopa
na buae ucnountysaHa. ObuanTte ga ce NpucHM Ha copaboTka efieH cae-
[OK KOj Ce MPOTMBM Ha MCTOTO HE CaMO LITO MOXaT fa buaaT KoHTpanpo-
OYKTUBHM, TYKY MOXAT Aa 4OBeAaT M [0 BMevyaToK [eKa CBeAoKOT ce
ManTpeTUpa MK ce Npucunysa. Toa MoXe Aa AOBee [0 CEPMO3HM Nocre-
AMum, ocobeHo [OKONKY CBeoKOT nofHece xanba. EaeH o MeToauTe, Koj
MOXe f1a ce ynoTpebu 3a aa ce obesbean copaboTkaTa Ha ofipefieH cBe-
[OK, € HajnpBO [1a Ce UCKOHTAKTUPa CO HEKOj MpujaTen MM No3HaHMK Ha
CBEIOKOT M1 f1a Ce YTBP/AM Aanu Toa NnLie 61 MOXKENO [1a Ce UCKOPUCTM KaKo
NOCPeHUK 3a OpraHu3Mpatbe Ha efHa HedopManHa cpenba, BO TEKOT Ha
Koja, CO Kadhe MNu Nujanak, Ha NoTeHLUMjanHMOT cBeloK b1 My bune objac-

146. ByneTe ro uneH 392 kaae e HaBe[leHO [jeKa CuTe NpeioXeHU AOKyMeHTUPaHM AoKasu ke buaat
MPOYUTAHK, BO COTMIAaCHOCT CO npasunaTta nponuwanm 8o K.

@
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HETM OCHOBMTE 3a MHTEpPecoT U noTpebaTa Toj Aa OArOBOPMU Ha HEKONKY
npatatba. MpUCycTBOTO Ha TaKoB NOCPefHMK BO TEKOT Ha MpBMYHATa
cpenba MoXe Aa MOMOTHE BO ,KpLUEHETO Ha Mpa3oT”, a fa buae 1 rapaH-
UMja aeka cpepbata HeMa fa r'M HaAMMHE rpaHULMTE BO KOW €AHOCTAaBHO
ce flaBaaT oApeaeHu onwTy objacHyBatba (HUKOraw He Tpeba Aa v WH-
TepBjyupaTe CBELOLMTE BO MPMCYCTBO Ha TPETO NMLLE, 3aT0a LTO TOA He e
pnobpa npakca). Cekoraw e gobpo Ha COCTAHOKOT fAa MMa M efHO
npujaTencko, No3HaTo uLie, Koe Ke ja rapaHTMpa v Ke ja noTBpam Npupo-
[aTa 1 LeNTa Ha COCTAHOKOT, BO C/y4aj [LOKO/KY Ce jaBaT KakBW 1o He-
[0YMULIM BO OHOC Ha HAYMHOT U COAPXKMHATA Ha IUCKYCHjaTa.
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5. NPUMEP MEMOPAHA1YM 3A UCTPAXXHU AKTUBHOCTU

Dlo: Cute nuua BKNy4eHM BO UCTparata

Op: X, apBoKaT Ha

ObeuHuitenciueo ipoitiue
Mpegmeiu 6poj

Bo Bpcka co: YnatcTBa 3a UCTpaXKHUTE METOAM M eTUYKO OHEeCYyBake
latym:

Bo oBoj MeMopaHayM ce NpuKaXaHu, NOKOHKPETHO, LeNnTa, METOAOT U eTUYKUTE
OrpaHWUyBatba BO CNPOBEAYBAHETO Ha UCTPAXHMUTE iejCTBMja, CO KOM a[iBOKATOT HA
ofibpaHaTa UM HErOBMOT 3aMEHMK ' MMa 3a[L0MMKEHO YNIEHOBUTE HA UCTPAXKHUOT TUM
Ha ofibpaHaTa Ha MLETO . IMajKkun npensu fieka e onwwTo No3HaTo OTH CEKOj
MCKYCEH UCTpaXuTen MMa fobpo pa3B1eHM M MPETXOAHO NOTBPAEHM UCTPAXKHM TEXHUKM,
Ba)XKHO € CMTE UCTPAXMTENH, aHraXMpaHU OfI CTpaHa Ha TMMOT 3a oabpaHa Ha

[a ja 3HaaT pa3nukaTa noMery BOAEeHETO UCTpara BO MMe Ha OApeaeHa
MHCTUTYLM]a, KaKO LUTO e, Ha NpuMep, MonuumnjaTta UK apyr ApXKaBeH opraH unm
areHuMja ¥ CNpoBefyBabEeTO UCTPAXHM AejcTBUja 3a NnoTpebute Ha 06BMHETOTO
nMLe, Kako fien ol TUMOT Ha oabpaHaTa. 3aToa, €O Lien Aa ce usberHat kakeu 6uno
Hefopa3bupatba M Aa ce obe3benn U3BPLIYBaHE Ha CUTE UCTPAXKHM AejCTBMja Ha
npodecrMoHaneH 1 eTUUKM KOPeKTEH HauuH, Npu paboTereTo Mopa fa ce cnenat
cnefHvBe ynaTcTsa:

1. Ll,en Ha UCTparata Bo UMe U BO KOPUCT Ha obBuHeTOTO nuue

BaxHo e fa ce pa3bepe aeka BO Ho8UO 3aKOH 3a KPMBMYHA NOCTanKa ce npucaTeHu

OflPeleHM eNeMeHTM 0/ aKy3aTopHaTa NocTanka, CornacHo co Koja M ogbpaHaTta

“Ma NpaBo Aa CnpoBefe OApeAeHN UCTPaXHM fejCTBUja, MPU NOATOTBYBAHETO Ha

ofbpaHaTa Bo KOHKPETHMOT CNyyaj. MMajKku npeasup feka oabpaHata HeMa HUKaKoB

TOBAp Ha [LOKaXyBatbe, UCTPaXKHUTE aKTUBHOCTM Tpeba fa buaaT HaCoUEHM KOH UC-

MONHYBatbe Ha [iBe 3afaum:

a. MAeHTU(MKALMja M MocoUyBatbe Ha crabocTuTe BO apryMeHTauumjaTa Ha O6Bu-
HWUTENCTBOTO, U

6. Tparatbe Mo CBEJOLUM U [OKA3M, KOW Ce Of CYLITMHCKA BaXXHOCT 33 JOKaXyBatbe
Ha (eopujallia Ha c/yyaj Ha ogbpaHailia. 3aToa, Npej Aa 3anoyHe Aa paboTu Ha
UcTparaTta Ha KOHKPETHUOT CyYaj, UCTPAXUTENOT HajnpBo Mopa Aa buae 3ano-
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3HaeH CO peneBaHTHWUTE [1€NI0BM Off C/ly4ajoT, onwTaTa TeopMja Ha CNyyajoT,
OHaKa KaKo LITO Taa e AedMHMpaHa 0f] 3aKOHCKMOT 3aCTamnHMK, Kako M CO Tou-
HaTa L|eNn 1 HaMeHa Ha JobueHuTe 3agaun. TUMOT Ha oabpaHaTa Mopa Aa 3a/0-
BO/IM 10CTa BUCOKM CTaHAAPAM BO OAHOC Ha HAUMHOT Ha Koj Tpeba Aa ja cnposese
WMCTparaTa: HUTY efleH YNeH Off TUMOT Ha ofbpaHaTa He cMee Aa bupe BMelLaH BO
TaKTUUKM aKTMBHOCTM Ha BpLUEHE KakoB buno nputucok. Oa Mopa aa bupge pas-
6paHO M MCMOYUTYBAHO M TOKMY 3aTOa UCTPAXKMTENOT, KOj e aHraXupaH Bo MMe
Ha NMLeTo Mopa CeKorall [ja ce o[lHeCyBa Ha HajnpodecHoHaneH u
€TUUKM KOPEKTEH HauMH.

Ynorata Ha UCTpaXX1TENoT, Koj paboTu 3a ofibpaHaTa BO efleH KpMBMUEH NpeaMeT,
He e KaKo OHaa LUTO ja MMa MHCMEKTOPOT BO NonuuuMckata cnyxba. [loneka MHCNek-
TOPOT My noMara Ha O6BMHUTENCTBOTO BO 0OMAOT 3a peLLaBatbe Ha Cy4YajoT, Mpeky
cobupatbe J0Ka3M 1 BOJeHbe Pa3roBopu CO CBEAOLMTE, CO Lief, fa Ce UAEeHTUdMU-
KyBa M ia ce 0OBMHM OCOMHUUYEHMOT CTOPUTEN Ha AeNoTo (0BBUHETOTO NuLLE), UCTPa-
XUTENOT Ha oabpaHaTa My MoMara Ha NPaBHMOT 3aCTamnHWK BO IEKOHCTPYKLMjaTa
M aHanM3aTa Ha apryMeHTauujata Ha O6BUHUTENCTBOTO, NPEKY CobMpatbe [LOKa3M
1 BOJieHbE Pa3roBOpM CO CBEOLMTE, CO LIeN [1a Ce MOKaXe fieKa NocTojaT oapeneHu
HeJoCTaTOUM M CNaboCTv BO TeopwjaTa M TBpAetbaTa Ha O6BUHUTENCTBOTO, MMEHY-
BaHM Kako pa3yMHM COMHEeXM, a BO OLHOC Ha BMHATa Ha 06BMHETOTO NuLie.

UcTpaxxuTenoT Ha oabpaHaTa e Bo 0ApeaeHa NpeaHOCT Npef MHCTEKTOPOT, 3aT0a LUTO
HajronemMuoT aen of paboTaTa e peuncu 3aBpLUeH Npes Toj UK Taa Aa Ce BKNYUM BO
C/yy4ajoT: AOKYMeHTaLujaTa e cobpaHa, pa3roBapaHo e Co CBeAoLMTe, JOKa3nTe ce
MpoBepeHH 1 CIMUHO. MeryToa, MoCTojaT M HelOCTaTOLM KoM BOOOMUYAEHO M HAIMMHYBAAT
MpefHOCTUTE, KOM MPOM3NEryBaaT of, (aKToT WTO CyxOeHaTa UCTpara 3a C/ly4ajoT BeKe
e 3aBpLUeHa: CBEOLMTE He Ce MHOTY PaCrioNoXXeH! ia pa3roBapaaT co ofbpaHaTa 1 The
BeKe ' jarne CBoMTe MCKasu Nog NPUTUCOK MW CTPaB M MOPaAM Toa MOXXEOU HeLwTo U
norpewmne unv bune 36yHeTH, a HEKOM 0 CBEOLMTE He MOXKaT fia b1aaT noLmMpaHy,
3aT0a LUTO BO MeryBpeMe MMHANO MHOTY BpeMe, OKYMEHTALIMjaTa He € Ha pacronaratbe
nopaam HefoCTUr Ha copaboTKa Of CTPaHa Ha APXMBCKMTE U3BOPU, MaTepHjanHuTe
pecypcu U(Mnm) BpeMeTo ce orpaH1yeHu, 3a ia MoXe C/lyyajoT Aa bupe ucTpaxeH
BO LienocT uTH. a Taka, co uen npegMeToT fa ro NoAroTBU e(PeKTUBHO 3a CYLeHe,
ucTparata Ha ogbpaHaTa Mopa fa buge TouHo hoKycMpaHa M HacoYeHa KOH UC-
MONHYBatbe Ha OAPEAEHU CreLUMUUYHM LieN.

OnwTMOT NpUCTan Npu BOJEHETO UCTPara 3a CUTe UNeHOBM Ha TUMOT Ha ofibpaHaTa
Ha N1LeTo 6u Tpebano na buge cnegHUoB:
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a. ceKorall Mopa fia Ce ciefiaT ynaTcTBaTa A06ueHm o[ 3aKOHCKMOT 3aCTanHuK
UMW Of} HErOBUOT 3aMEHMK;

6. aKo 3ailayaTa e HejacHa, nobapajTe NojacHyBae Npej fa Npe3eMeTe Kakpa
6110 aKTUBHOCT;

B. BOfETe eBMAEHLM]a 33 3a1aunTe, UMe U3BpLIYBatbe 61No nobapaHo oA Bac;
BOAeTe eBMAEHLM]a 3a Npe3eMeHNUTe Hanopy U aKTMBHOCTM WU NMOCTUIHATUTE
pesynrtatu;

. BOJleTe KBANIMTETHM NIMUHK BeNeLliku1 3a CyyajoT;

BHMMATE/IHO CNyLUajTe MM OfrOBOPUTE LUTO BM MM [[aBaaT CBeAoLMTE;

. He NPeTnoCTaByBajTe HALITO BO BPCKa CO WTO 61no;

. CeKoralu noaroTseTe ce 3a cpefbata co Koj 61no cBefok;

HeMojTe HUKOraLll la npe3eMaTe MHMULMjaT1BA M [1a 1ejCTBYBaTe HaABOP O
3a[]0/KeHnjaTa, 0CBEH JOKO/IKY MCTOTO € COCeMa NIOrMYHO;

S. HWKOralll He 3eMajTe NUCMEeHW MCKa3u 0/ CBeoLIMTe, OCBEH JOKOMKY UCTOTO

He 61N0o KOHKpeTHO nobapaHo of Bac; 1

W. bumeTe NpeLMsHM NpU [aBaHETO OMNMUCK Ha HACTaHW, MECTa, MOCTarKM 1

nobueHn HpopMaLmu.

-

w x o In

MMajKkv npeaB1a aeka LenTa e ia ce M3BnevaT MHGopMaLmm off CBEAOLMTE, UCTPAXKM-
TenoT ceKoralu Tpeba Aa ro 3anoyHe UCMpaLLYBaETO CO NOCTaByBake Ha OTBOPEHU
npallatba, KOM Ha HATY efleH HaUMH He ce CYrecTUBHM. AKO ce NoTpebHU noBeKe MH-
thopMaLmu, ocobeHo 3a pasjacHyBatbe Ha 04peeHO NpaLlatbe, Toraw MoXe Aa ce
ynoTpebu NoKOHKPETHO HacoueHo npaluatbe. CneacTBeHo, CrieaHMBE BUAOBY Npallatba
Ce OHWe KoM Ce NpernopayyBaaT 3a NpBUYHaTa ha3a Ha UCMIMTYBAHLETO HA eieH CBEOK:

¢+ Koj?

¢« UWro?

+ Kape?

+ Kora?

+ 3owrto?

« Kako?

¢« Onuwm!

+ Objachu!

3. Etnuku orpaHuuyBama

Hajmobpu1oT npucTan Bo nocTanyBakbeTo o Koj b1no cBefok e fia ro MHdopMupaTe
3a CeBKYMHaTa LieJl: MoMOL Ha 06BMHETOTO NuLe BO MOArOTOBKATa Ha HEroBaTa Of-
paHa, Bo COrNMacHOCT co HoBUO 3aKOH 3a KpMBMYHA MOCTArKa, @ BO PaMKM Ha UCTOTO,
KOJIKY LUTO € MOXXHO noroneMo fobnnxyBate 10 BUCTUHATA. 3a noTpebuTte Ha U3-
berHyBatbe KakBu HUNO €TUUKK ANNEMU, MOXKE Aa Ce CNeAaT CefHUBE ynaTcTBa:
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. HAKOTaLl Ha CBeJOKOT HEMOjTe Aia My CyrepupaTe, KakoB oAroBop Tpeba aa

faje Ha NoCTaBeHOTO npallake,

. HMKOTalLL HEMOjTe [1a My KaKyBaTe Ha CBEIOKOT LUTO 3 360pyBa W KaKo 4a CBe0uM;
. HUKOraLll He My Ka)kyBajTe Ha CBEOKOT [a YHMLITYBa AOKa3M;

. HUKOTaLU He My Ka)XyBajTe Ha CBeIOKOT Aa He copaboTysa co O6BMHUTENCTBOTO;
. HUKOraLLl HeMojTe 13 My Ce 3aKaHyBaTe Ha CBEIOKOT, 610 AMPEKTHO MM MHAMPEKTHO;
. HeMojTe HMKOTaLL Npef CBeAOKOT TAXXHO Aa ce NpeTcTaByBaTe, 6110 Bo 0AHOC

Ha BaLLMOT MAEHTUTET, 6UNO BO OAHOC Ha BallaTa yHKLMja;

. HUKOTall HEMOjTe MOTPeLLIHO Aa My MM npe3eHTUpaTe aKT1Te Ha CBELOKOT;
.MOCTOjaHO NOTCETYyBajTe ro CBEAOKOT AeKa Bue CTe 3aMHTepecupaHm eauH-

CTBEHO 3a BUCTUHATa; U

. CO cBeaoumnTe cekoratu Tpe6a ha ce ofHeCyBaTe KyNnTypHO U CO MOYHUT.

Mopa fa ce nountyBa notpebata 04 UCKyUMTENHA BHUMATENHOCT NpU NocTarnysa-
FETO M PaKyBaHETO CO MaTepujanHuTe/cusnukuTe fokasu. MoctanysareTo 1 pa-
KyBar€TO CO MaTepujasH1Te JOoKa3u Moxe Aa buae NpuuMHa 3a NojaBa Ha NoOroseM
6poj eTuuku nNpawama. MocTojaT pasnnMuHM Npallaksa 3a Kou Tpeba cooABeTHO fa
ce pa3MMCAK, CeKorall Kora ofj Bac ce bapa fia nocTanyBaTe Ha OfPefeHO MecTo
Ha 310CTOPCTBO MM Aa paKyBaTe CO AOKYMEHTUPAHM [OKa3M.

(i) okasu og camoiio Mecilio Ha KPUBUYHUO HACTQH:

a.

cekoralu npBaTa pabota wro Tpeba aa ce Hanpasw, 6e3 pasnuka aanu ke buge
OfIy4YEHO fla Ce MOAMIHAT AOKA3WTE UM €JHOCTABHO Aa Ce OCTABaT Kaje LTO Ce,
€ UCTUTe Aa ce choTorpachnpaaT TOKMY Ha MECTOTO Kaje WTo bune NpoHajaeHu;

. CeKorauu Tpe6a ha ce HoCaT ryMeHU XUpPYypLLUKKU paKaBuLMK, 3a fa Ce usberte

MOXXHOTO KOMMPOMUTUPAthE Ha [JOKa3uTe U 1a ce u3berHe Kakos 6uUno pusmnk
Mo 34,paBjeTo;

. cekorau Tpe6a ha ce nocefysa YMCTa COOABETHA ambanaxa Bo KOja Ke ce

CTaBM [10Ka30T;
ceKorall 3anpaLlajTe ce, LTo, U1 AaNK BOOMLUTO HellTo Ke buae HanpaBeHo co
nokasuTe. Ha npuMep, nanu Tue Ke buaat He3aBMCHO MCMMTaHM (Mof YCNoB Toa
[a e [03BONeHO) MM Ke BuaaT NpefiafieHn Ha UcTpaxxuTenute of MonvuujaTa;

. 3afnaMeTeTe [ieKa He € 03BOJIeHO AoKa3nTe fa Ce noguraart, CO Len nctmute

nofiouHa Aa b1UaaT COKPUEHU UM YHULITEHM;
[OKOJIKY CTe BO He[JOyMMLIa, He Mpe3eMajTe HULITO M KOHTaKTMpajTe Me 3a
OOMONHUTENHM YNaTCTBa.
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(ii) JokymeHilupaHu goKasu:
a. CeKoralu BoJeTe eBuAeHUMja 3a T0a, Of Kade M o Koro ce obesbefeHu
AOKYMEHTUPaHUTE AOKa3;
6. cekoraw obupeTte ce of UMATENOT Ha TakBUTE MH(OPMaLMK fia fO3HaeTe
Aanv 6u 6uno npobnem LOKOKY Ce OTKPHE U3BOPOT HA CAMMOT [LOKYMEHT.

OBa ce HajoOCHOBHWTE YMaTCTBa M 3aTOa MCTMTE MOpa CeKorall fla ce cneaart U Jia
ce nouuTyBaar, be3 HuKakeu ucknydouu. Co Tek Ha BpeMe Ke B1 buaat obesbeneHn
AOMNOJNHUTENIHM NOJETANHM YNATCTBA, BO 3aBMCHOCT Of CaMaTa NpMpoAa Ha foje-
NeHWTe 3afauM BO UCTparaTa.
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PJESA 1.
VEPRIMET HETIMORE
SIPAS LIGJIT TE RI TE
PROCEDURES PENALE

1. VEREJTJE HYRESE

Me Ligjin e ri pér proceduré penale (LPP)! ndryshohet né térési koncepti i
deritanishém, i cili né thelb ka qené proceduré inkuizitore, i dizajnuar si hetim
zyrtar i gjyqit. Hegja doré nga paternalizmi gjygésor paraqet dicka mé té madhe
se sa vetém njé ndryshim kozmetik i modelit ekzistues?. Eshté me réndési té
kuptohet se sistemi i ri nuk éshté vetém zévendésim i thjeshté i hetimit gjygésor
me hetim té prokurorit. Gjithsesi, prokurori publik nuk do ta béjé té njéjtén gjé qé
deri tani e ka béré gjykatési hetues. Hetimi policor dhe hetimi i prokurorit né
sistemin e ri plotésojné dhe bashképunojné njéri me tjetrin, ndérsa hetimi gjyqésor
praktikisht anashkalohet dhe nuk zévendésohet me ndonjé hetim formal té
prokurorit. Né tekstin né vazhdim paragiten ¢éshtjet mé té réndésishme té modelit
té ri té hetimit dhe té logjikés sé pérdorimit té tyre.

2. BRAKTISJA E HETIMIT GJYQESOR
2.1. Analizé e shkurtér e hetimit aktual

Procedura paraprake tani pérfshin procedurén parahetimore dhe hetimin. Vendimi
pér padiné penale dhe procedura parahetimore kané pér géllim té qartésojné se
vallé dyshimi fillestar pér kryerjen e veprés penale éshté i arsyeshém. Prandaj,
prokurori publik dhe policia nén udhéhegjen e tij, mbledhin informata né ményré
joformale. Gjaté procedurés prokurori publik i ndérmerr té gjitha veprimet me ligj
pér té cilat éshté i autorizuar, qofté vet, apo népérmjet personave té cilét né bazé
té ligjit pér prokuroriné publike jané té autorizuar ta pérfagésojné até gjaté
procedurés penale.

L "Ligji ekzistues" i referohet Ligjit pér proceduré penale té vitit 1997 me té gjitha ndryshimet dhe
plotésimet e mévonshme, ndérsa ,Ligji i ri" pér Proceduré Penale i referohet Ligjit pér Proceduré
Penale i cili u soll né vitin 2010.

2 Shih G. BUZHAROVSKA dhe G. KALAJXHIEV, Reforma e procedurés penale, Pérmbledhje tekstesh
nga projekti pér lufté me krimin e organizuar té prokurorisé publike, Shkup/Ohér, 2009, 13.

—@—
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Nése ekzistojné baza té dyshimit se éshté kryer vepér penale e cila ndiget sipas
detyrés zyrtare, MPB-ja éshté e obliguar t'i ndérmarré té gjitha masat e nevojshme
té gjendet autori i veprés penale, ashtu qé ai ose bashkautori té mos mund fshihen
ose té ikin, té zbulohen dhe té sigurohen gjurmét e veprés, si dhe sendet té cilat
mund té shfrytézohen si déshmi. Pér kété arsye, policia mund té kérkojé njoftime
té nevojshme nga qytetarét, té ndalojg, té legjitimojé, té kryejé kontrollime dhe
bastisje, té orientojé né drejtim tjetér apo té kufizojé lévizje té qytetaréve dhe té
mjeteve pér transport, té organizojé ndjekje, té shpallé urdhér arresti apo lajmérim
pér pronén apo pérfitimin nga prona. MPB-ja mund té thérret persona né bisedé
informative, mirépo personi i thérritur mund té sillet me forcé vetém me vendim
gjyqésor dhe vetém atéheré kur qartazi i shmanget paragitjes sipas ftesés sé
dorézuar né ményré té rregullt, ku paraprakisht i éshté térhequr vérejtja pér
mundésiné e sjelljes me forcé.

Kur sillet vendimi pér padi penale, e nése té dhénat né té nuk japin bazé té
mjaftueshme pér té vendosur kété, atéheré prokurori publik nése nuk ka mundési kété
ta béjé vet ose népérmjet organeve té tjera, mund té kérkojé nga MPB-ja mbledhje té
njoftimeve té nevojshme dhe masa té tjera pér té zbuluar veprén penale dhe autorin
e saj. Prokurori publik, gjithashtu, mund ta thérrasé parashtruesin e padisé penale, té
dyshuarin dhe mbrojtésin e tij dhe persona té tjeré, pér njohurité e té ciléve konsideron
se mund té kontribuojné né vlerésimin e vértetésisé sé té dhénave té shénuara né padi,
veg késaj si déshmi gjaté procedurés ai mund té shfrytézojé edhe procesverbalet pér
njoftimet e marra, té nénshkruara nga personat. Né bazé té rezultateve nga procedura
parahetimore, prokurori publik vendos se a do té ngrejé akuzé té menjéhershme,
do té parashtrojé kérkesé pér kryerje té hetimeve apo do té heqé doré nga ndjekja.

Gjaté procedurés parahetimore, policia &hté mjaft e fugishme. Kjo mund té shihet edhe
nga dispozitat e Ligjit mbi policing, i cili asaj ia jep detyrat pér pengim té kryerjes
sé veprave penale dhe kundérvajtjeve, zbulim dhe kapje té autoréve té tyre, si dhe
ndérmarrje té masave té tjera té parapara me ligj pér ndjekje té autoréve té kétyre
veprave (neni 5 par. 1). LPP gjithashtu e obligon policiné ta gjejé autorin, t'i
sigurojé té gjitha déshmité dhe t'i mbledhé té gjitha informatat relevante. Mirépo,
kjo nuk paraget fund té hetimeve policore té cilat vazhdojné ex officio, gjé qé né
praktiké nuk shkakton asnjé reagim té prokuroréve publiké. Eshté shumé e pagarté
se né cilat raste ekziston nevoja qé prokurori publik ta marré né doré hetimin nga
policia. LPP i jep policisé autorizime té médha, duke e pérfshiré edhe autorizimin
e gjeré pér té ndérmarré “masa dhe veprime té tjera té nevojshme”, prandaj éshté
e qarté se ligji né ményré té hapur i drejtohet policisé si organ qé éshté pérgjegijés
pér kryerje té hetimit. E gjithé kjo rezulton me mungesé té ndarjes sé garté té
funksioneve té organeve shtetérore né procedurén paraprake.
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Hetimi gjyqésor éshté pjesé e procedurés paraprake dhe me té udhéheq gjykatési
hetues. Hetimi fillon me kérkesé té prokurorit publik ndaj njé personi té caktuar,
kur ekziston dyshim i arsyeshém se ai ka béré vepér penale. Kur ekziston dyshimi
pér kryerje té veprés penale pér té cilén éshté paraparé dénim me burg mbi 5 vjet,
fillimi i hetimit éshté i detyrueshém. Gjykatési hetues e pérfundon hetimin kur té
shohé se gjendja né té cilén ka arritur hetimi éshté qartésuar né nivel té
mjaftueshém. Pas pérfundimit té hetimit, gjykatési hetues ia dorézon aktet
prokurorit publik, i cili éshté i obliguar qé né afat prej pesémbédhjeté ditésh té
japé propozim gé hetimi té plotésohet, té ngrejé aktakuzé ose té japé deklaraté
se heq doré nga ndjekja e métutjeshme.

2.2. Arsyet kryesore pér braktisjen e hetimit gjyqésor

Ndarja e paramenduar fillimisht e procedurés paraprake, edhe até né stadin e paré
(procedura parahetimore) - né duart e pushtetit ekzekutiv, té cilit i ishin besuar
punét qé lidheshin me zbulimin dhe me kapjen e autorit té veprés penale, si dhe
me gjetjen dhe me sigurimin e déshmive, dhe né stadin e dyté - né duart e
pushtetit gjyqésor, né té cilin prezantohen déshmité té cilat do té mund té
shfrytézoheshin juridikisht gjaté gjykimit, né praktiké déshtoi dhe kjo u bé e
panevojshme. Nga njéra ané, punét policore pér zbulim dhe sigurim té déshmive
jané zgjatur népér téré procedurén paraprake, e nga ana tjetér, prokuroria publike
punét e saj i redukton né rolin teknik té “vlerésuesit” té rezultateve policore, duke
i lané anésh punét tjera, thelbésore té ndjekjes penale. Prandaj, mund té thuhet
se sistemi ekzistues i procedurés paraprake, sipas té cilit té gjitha subjektet né
ményré té ngjashme i kryejné punét e hetimit dhe té ndjekjes penale, nuk arrin gé
né ményré té qarté dhe té preré t'i ndajé detyrat e policisé, té prokuroréve publiké
dhe té gjykatésve.

Dallimi né mes té veprimeve parahetimore dhe hetimeve né sistemin ekzistues e
ka humbur réndésiné dhe éshté shndérruar né njé formalitet té thjeshté: me
veprimet parahetimore do té duhej té udhéhiqgte prokuroria shtetérore, mirépo
ajo nuk e bén njé gjé té tillé, por ia lé policisé; hetimet duhet t'i béjé gjykatési
hetues né ményré té pavarur, mirépo ai kufizohet né zbatimin e propozimeve té
prokurorisé publike, té cilat vetvetiu, mé sé shpeshti vetém e pérsérisin até qé
prokuroria e ka marré nga policia. Me kété, praktika éshté larguar mjaft nga géllimi
té cilin historikisht e kané pasur ligjvénésit kontinentalé evropiané.

Né kété ményré, modeli ekzistues, né njéfaré ményre, u bé redundant dhe
joekonomik: faktet relevante juridike né fillim i vérteton policia pér nevojat e
ndjekjes penale, pastaj gjykatési hetues dhe né fund gjyqi, edhe pse do té
mjaftonte qé procedura paraprake té orientohej vetém te njoftimet dhe déshmité
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té cilat jané té nevojshme pér vendimin dhe pér ndjekje penale, té pérfundohet
me kontrollin e padisé, ashtu qé shqyrtimi kryesor té organizohet dhe realizohet
né funksion té sjelljes sé aktgjykimit té merituar, né pérputhje me principet e
prezantimit dhe vlerésimit té drejtpérdrejté dhe kontradiktor té déshmive.
Prandaj, reforma e procedurés ndéshkuese i hodhi poshté kéto kundérthénie me
njé shpérndarje té menduar miré dhe precize té punéve gé jané té qarta dhe té
ndara miré pér policing, prokuroriné publike dhe pér gjyget.

Nése qéllim kryesor i hetimit éshté me té vérteté mbledhja e déshmive pér té sjellé
vendim se prokurori a do té ngrejé padi, atéheré nuk éshté e logjikshme qé
déshmité pér kété prokurorit publik t'ia mbledhé gjykatési hetues. Edhe mé i
cuditshém éshté fakti qé gjykatési hetues té punojé né qartésimin e rastit, e né
fund nuk jep as mendim pér até se a konfirmohen dyshimet nga fillimi i hetimit,
por vetém, ia kthen aktet si njé grumbull materialesh, té cilat ky do t'i shqyrtojé
mé pas pér ta sjellé vendimin e tij. Me kété komplikim, hetimi zgjatet pa nevojé,
ndérsa me kygjen e gjykatésit hetues si hetues aktiv, shpeshheré ndodh gé ai té
jeté i njéanshém, e me kété edhe i papérshtatshém si garantues i té drejtave dhe
i lirive té qytetaréve.

Njéra nga arsyet kryesore pér hegje doré nga gjykatési hetues éshté ajo se ai u tregua
joefikas né té dy rolet: né fakt nuk mblidhte shumé déshmi, té ndryshme nga ato qé
i kané mbledhur mé paré organet e zbulimit dhe té ndjekjes, e as nuk i mbronte né
ményré efikase té drejtat dhe lirité e individit. Prandaj, procedura hetimore tani
¢formalizohet dukshém - déshmité nuk prezantohen, por vetém mblidhen, ndérsa pér
heré té paré prezantohen né shqyrtimin kryesor, pérvec né raste té caktuara, kur
mund té organizohet seancé e veganté déshmuese gjyqésore. Me kété, procedura
paraprake pérshpejtohet dukshém, e po ashtu edhe potencohet réndésia e
shqyrtimit kryesor, si pjesé gendrore e procedurés penale, ku déshmité testohen
né shqyrtim publik dhe kundérshtues, gé éshté esenciale pér njé gjykim té drejté.

Né kété aspekt rregullat pér déshmim gjaté hetimit nuk jané té rregulluara deri
né fund, kurse mjetet déshmuese nxirren dhe pérpunohen né Kapitull té veganté
té LPP-sé. Ligji po ashtu ka edhe koncept tjetér pér veprimet hetimore nga Ligji
aktual i procedurés penale, pér shkak se implementimi i pérpikté i konceptit té ri
nuk nénkupton marrje né pyetje té déshmitaréve dhe té ekspertéve me géllim té
prezantimit té déshmive qysh gjaté hetimit.
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3. RAPORTE TE REJA PROKURORI - POLICI

Sot, shumica e shteteve bashkékohore, udhéhegjen e téré procedurés paraprake
ia besojné prokurorisé publike, né bashképunim té ngushté me policiné dhe numrin
gjithnjé e mé té madh té organeve té specializuara té cilat punojné né pércjelljen,
analizén dhe zbulimin e formave té ndryshme té kriminalitetit dhe korrupsionit.
Me qéllim gé té béhet institucion i respektuar gé do té garantojé sundimin e té
drejtés né demokracité bashkékohore, prokuroria publike gjithnjé e mé shumé
profilohet si organ i vecanté dhe i pavarur i gjyqésisé, duke u distancuar nga
pushteti ekzekutiv.

Policia dhe organet e tjera me autorizime té vecanta, né princip punojné nén
udhéhegjen e prokurorisé publike, mirépo edhe mé tej gézojné autonomi té
caktuar dhe mbikéqyrjet policore i udhéhegin né ményré té pavarur dhe me
iniciativé vetjake. Kjo nuk do té thoté se policia me njoftimin apo dorézimin e
padisé te prokurori publik do té térhiget térésisht nga rasti.’ Pérkundrazi, asnjé
dispozité e ligjit té ri nuk duhet té interpretohet si marrje e pushtetit apo pasivizim
i policisé né hetimet e saja kriminalistike. Pérkundrazi, me bashképunimin mé té
afért me prokurorinég, ata do té fitojné né kualitet, do té jené mé té suksesshém
né gjyq, e gjithashtu do té fiton edhe besim mé té madh te qytetarét. Policia me
té vérteté mé shpesh dhe mé herét se sa tani do ta informojé prokurorin publik,
mirépo edhe mé tutje do té ruajé njé autonomi té réndésishme te veprat mé té
lehta kriminale, e né bashképunim me prokurorin publik dhe né bazé té urdhrave
dhe udhézimeve té tij, do t'i ndihmojé né ményré aktive né zbardhjen e e veprave
mé té rénda kriminale. Me fjalé té tjera, kur prokuroria publike do té japé urdhéra
ose orientime té caktuara, policia éshté e obliguar t'i respektojé ato, mirépo nése
né ndonjé rast konkret, pasi ta informojé prokurorin nuk merr asnjé udhézim, ajo
do té vazhdojé me procedurat standarde té zbulimit dhe té sigurimit té déshmive
dhe pér kété do ta informojé prokurorin publik, dhe atéheré kur do té konsiderojé
se rasti éshté qartésuar deri né até nivel qé konsiderohet dyshim i arsyeshém ndaj
njé personi té caktuar, do té parashtrojé padi penale te prokurori.

3.1. Konstruktimi i policisé gjyqésore

Ligji i ri pér proceduré penale parasheh té ashtuquajturén ,polici gjygésore".> Né
fakt béhet fjalé pér polici kriminale e cila bashképunon sé aférmi me prokuroriné

3. Shih G. KALLAJXHIEV/ D. ILIQ, Formimi, organizimi dhe funksionimi i policisé gjyqésore dhe i
gendrave hetimore té prokurorisé publike, RMDPK, nr. 2, 2009, fq. 121-154.

4 Shih G. KALLAJXHIEV, Reforma e hetimit né Republikén e Magedonisg, né: lustitia, Nr. 2, 2010, fq. 12.
5 Shih G. KALLAJXHIEV, dhe té tjerét, Raportet e reja né me sté policisé, prokurorisé publike dhe
gjyqit né procedurén paraprak, RMDPK, nr. 1, 2008 dhe G. KALLAJXHIEV dhe té tjerét, Rirregullimi
i procedurés paraprake né Republikén e Magedonisé, RMDPK, Nr. 2/3, 2008, fq. 79-120.

—@—
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publike, ndérsa njé pjesé e vogél e saj do té jeté né kuadér té ekipit té prokurorisé
publike népér gendra hetimore té prokurorisé publike.®

Policia kriminalistike, tani si polici gjyqésore, béhet bashképunétor kryesor i
prokurorisé publike. Ato té bashképunojné qé né fazén mé té hershme té
procedurés éshté me réndésie té vecanté, ashtu qé mé voné té mos vijné né
ndonjé konflikt, nése né fund té hetimit prokurori publik vleréson se ndoshta
déshmité nuk jané té mjaftueshme ose nuk jané prezantuar né ményré ligjore, me
¢'rast do té detyrohej ta refuzojé rastin, pasigé edhe vet nuk do té mund ta fitojé
até né gjyq. Kjo tani béhet shumé mé reale pasiqé me braktisjen e rolit aktiv té
gjyqit né zbardhjen e rastit, barra e déshmimit né térési kalon te prokuroria.
Prandaj, bashképunimi i prokurorit publik dhe i policisé éshté né njé drité
krejtésisht té re, né njé sistem i cili tani pér nga natyra éshté i huaj.

3.2,  Qendrat hetimore té prokurorisé publike

Pér ta realizuar funksionin e zbulimit dhe té ndjekjes né kushtet e reja, koncepti i
ri parasheh qé pér zonén e njé ose mé shumé prokurorive publike té formohen té
ashtuquajtura gendra hetimore té prokurorisé publike.

Punét né qendrén hetimore i kryejné inspektorg, pjesétaré té policisé gjyqésore,
té cilét zgjidhen pér kryerje té punéve né afat té caktuar, népérmijet publikimit té
shpalljes sé brendshme. Kjo duhet té garantojé njé stabilitet té caktuar dhe
specializim té pjesétaréve té policisé gjygésore, té cilét né kété ményré béhen
pjesé e ekipit té prokurorisé publike. Ky stabilitet, bashké me pamundésiné qé
pjesétarét e policisé gjygésore té gendrave hetimore té shpérndahen né detyra té
tjera né MPB dhe instrumentet e tjera (ndikimi né karrieré dhe pérgjegjésia
disiplinore e inspektoréve té policisé gjyqésore etj.) duhet té sigurojné njé shkallé
té pavarésisé né raport me pérgjegjésit e tyre né MPB dhe njé lojalitet pak mé té
madh ndaj prokurorisé.

Inspektorét e krim-policisé té cilét kané kaluar né gendrén hetimore jané né
dispozicion té prokurorit publik kompetent, punojné nén kontrollin dhe mbikéqyrjen
e tij, i kryejné urdhrat e prokurorit publik, punojné sipas orientimeve dhe
udhézimeve té tij dhe pér punén e tyre i pérgjigjen atij (neni 51 LRPP). Théné té
vértetén, kéto raporte té vénies né dispozicion dhe té ngjashme me to, té policisé
gjygésore né raport me prokuroriné publike, vlejné pér téré policiné gjyqésore.
Megjithaté, pérderisa udhéhegja e prokurorisé me policiné realizohet véshtiré sa
i pérket zyrtaréve policoré té cilét mbeten né MPB dhe MF dhe, té cilét né fazén
e hershme té zbulimit kané iniciativé mé té madhe dhe kompetenca fillestare té
¢ Pjesa mé e madhe e policisé gjygésore do té pérbéhet nga inspektorét e MPB-sé, PF-sé dhe té
DD-sé, té cilét edhe mé tej do té ngelin né ministrité e tyre dhe do té punojné njésoj si edhe deri
tani, vetém se tani me njé lidhje mé té qarté dhe mé té forté me prokurorin kompetent. Ndérsa

pjesa tjetér e policisé gjyqésore do té pérbéhet nga inspektoré té cilét do té kalojné né ekipin e
prokurorisé publike.

—@—
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pércaktuara edhe me ligje té tjera,’” tani kjo béhet shumé mé reale pér inspektorét
té cilét do té béhen pjesé pérbérése e ekipit té prokurorisé publike. LPP-ja siguron
se derisa té punojné né gendrén hetimore ata nuk mund té angazhohen né vend
tjetér pune né organet shtetérore nga té cilat vijné, apo té largohen e té mos
punojné né ndonjé rast konkret, pa miratim eksplicit nga prokurori publik.

Pjesa e Policisé gjyqésore né gendrat hetimore kryesisht do té veprojé né pjesén
qé ka té béjé me akuzén, gjegjésisht né fazén e mbledhjes paraprake té njoftimeve,
mé shumé se sa né procedurén hetimore, ku veprimet i ndérmerr drejtpérdrejt
prokuroria, edhe pse policia gjyqgésore mund t'i ndihmojé. Kjo nuk do té thoté se
policia gjyqésore né gendrat hetimore nuk mund té punojé edhe né fazén e
zbulimit dhe té lajmérimit né procedurén parahetimore, né raste kur prokuroria
veté do té kuptojé pér dyshimet se vallé éshté kryer vepér penale (kégyrje e
drejtpérdrejté, fjalé e dégjuar, famékeqgési e té ngjashme).

4. ECURIA E PROCEDURES PARAPRAKE

Qéllimi i procedurés paraprake éshté té mblidhen déshmi pér gjasat qé té keté
ndodhur vepra e dénueshme dhe pér autorin e saj, gé té mund té vendoset se a
do té gjykohet ai, apo procedura kundér tij do té ndérpritet. Deri te njé vendim i
tillé, organet e ndjekjes penale vijné gradualisht, duke realizuar procedurén
paraprake népér disa faza. Fazén e paré e paragesin mbikéqyrjet policore, té cilat
i iniciojné autoritetet policore me iniciativé vetjake (nése ekziston dyshim i
arsyeshém se vallé éshté kryer vepér e dénueshme e cila ndiget sipas detyrés
zyrtare) ose me kérkesé té prokurorit publik.

Formalisht, procedura paraprake edhe mé tej éshté e ndaré né dy faza - faza e
zbulimit dhe e paraqitjes (parahetimore) dhe procedura hetimore, fillimi i sé cilés
shénohet me sjelljen e urdhrit nga prokurori publik pér kryerje té hetimit.? Edhe
pérkundér késaj ndarjeje formale té procedurés paraprake, me dispozitat té cilat
lidhen me obligimet dhe me autorizimet konkrete ligjore té subjekteve té saja,
faktikisht éshté dhéné mundési ligjore qé procedura paraprake té zhvillohet né
ményré kontinuale, si njé fazé e pandaré e procedurés penale. Kjo, para sé gjithash,
del nga fakti qé prokurorit publik, si bartés i procedurés paraprake, i éshté dhéné
mundésia gé t'i ndérmarré té gjitha mjetet déshmuese dhe masat pér gjetje dhe

7- Shih G. KALLAJXHIEV, dhe T. STOJANOVSKI, Shqyrtim kritik i Ligjit pér policing, Buletini nr. 1,
FISHHM, Shkup, 2006, fq. 13-28; G. KALLAJXHIEV, Cfaré autorizimesh policore pér Drejtoriné
doganore, RMDPK, Nr. 1, 2006, fq. 51-84.

8 Argument pér kété rregullativé ligjore éshté nevoja pér té pércaktuar njé veprim konkret
procedural qé do ta shénonte fillimin e procedurés penale, e mé kété do té paragiste edhe veprim
té ndérmarré procedural me té cilin ndérpritet vjetérsimi i ndjekjes penale, pér vepér penale pér
té cilén zhvillohet procedura penale. Shih M. TROMBEVA, Procedura paraprake sipas risive né
Propozim tekstin e LPP té RM, né: lustitia, Nr. 2, 2010, fq. 20.

—@—
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sigurim té personave dhe sendeve, gjaté téré procedurés paraprake, gé do té thoté,
si né fazén e zbulimit dhe té paraqitjes, po ashtu edhe gjaté procedurés hetimore.’

Shikuar nga aspekti ligjor, koordinator i aktivitetit té policisé dhe i organeve té
tjera shtetérore éshté prokurori publik, prandaj edhe kéto organe duhet té
veprojné sipas urdhrave apo propozimeve té tij dhe t'i japin raporte pér aktivitetet
e ndérmarra, edhe pse né praktiké, zakonisht, nga veté natyra e gjérave, shumicén
e veprimeve i ndérmarrin organet me autorizime policore, pér shkak se ato jané
organe operative dhe té parit marrin njohuri pér veprén e kryer penale.

4.1. Procedura parahetimore

Procedura parahetimore né praktiké fillon mé shpesh me mbikéqyrje policore, té
cilat policia i fillon nén kushte té caktuara ligjore, sipas detyrés zyrtare apo me
kérkesé té prokurorit publik, me ¢'rast parashihet obligim pér autoritetet policore
qé ta informojné menjéheré prokurorin publik pér masat qé jané ndérmarré.

Procedura parahetimore e pérfshin veprimtariné e trupave té ndjekjes penale -
prokurorisé publike, policisé, ndérsa né raste té parapara me ligje edhe té doganés,
té policisé financiare, ndérsa pér vepra té caktuara penale kundér shtetit dhe
forma mé té rénda té kriminalitetit té organizuar edhe té Drejtorisé pér siguri dhe
kundérzbulim (DSK), né zbulimin e veprave té dénueshme dhe té autoréve, si dhe
né mbledhjen e déshmive pér ngritje té procedurés ndéshkuese dhe mbledhjen
dhe sigurimin e déshmive pér realizmin e saj. Po qese rezultatet e procedurés
parahetimore tregojné se ngritja e procedurés ndéshkuese éshté e arsyeshme,
prokuroria mund té fillojé me njé proceduré pak mé té fugishme hetimore sipas
normave juridike.

?- Gjaté késaj, déshmité té cilat jané siguruar gjaté fazés sé zbulimit dhe té paragitjes kané vleré
té njéjté déshmuese si edhe déshmité té cilat jané siguruar gjaté procedurés hetimore. Késhtu,
déshmité me shkrim dhe déshmité e tjera materiale, po ge se jané siguruar né ményré ligjore,
shfrytézohen si déshmi gjaté ecurisé sé métutjeshme té procedurés - gjaté shqyrtimit kryesor,
ndérsa deklarata e té akuzuarit dhe deklaratat e déshmitaréve gjaté seancés kryesore mund té
shfrytézohen vetém pér tu treguar, me géllim té kontrollimit té vértetésisé sé deklaratave té tyre,
té cilat i kané dhéné gjaté shqyrtimit kryesor. Njésoj, fq. 20.

10. Procedura e re hetimore, megjithaté, éshté shumé mé pak e normuar se sa mé paré. Gjaté
pérgatitjes sé ligjit ekzistonin disa dilema pér até se a té normohen né detaje veprimet hetimore,
e posacérisht a duhet té normohet apo jo, marrja né pyetje e déshmitaréve gjaté hetimit, duke
pasur parasysh faktin se deklaratat e tyre nuk prezantohen gjaté hetimit. Disa dispozita pér
ményrén e marrjes né pyetje megjithaté mbetén, mé shumeé né aspekt mbrojtés. Ky opsion mund
té shkaktojé ndonjé ngatérresé pér shkak té praktikés sé gjaté té marrjes né pyetje té déshmitaréve
né hetim.

—@—
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Mbikéqyrjet policore

Mbikéqyrjet policore jané veprime dhe masa pér zbulim dhe mbledhje té té dhénave
pér veprén penale e cila ndiget sipas detyrés zyrtare, pér autorin e saj, si dhe pér
rrethana té tjera té dobishme té udhéhegjes sé suksesshme té procedurés penale.
Veprimet e mbikéqyrjes jané edhe masat e pércaktuara me rregullat e kriminalistikés,
té paraqitura né té drejtén policore dhe autorizimet e veganta té organeve té tjera
shtetérore si¢ jané Policia financiare dhe Drejtoria e doganave.

Inicimi i mbikéqyrjeve policore. Procedura parahetimore, gjegjésisht mbikéqyrjet
béhen me géllim qé prokurorit publik t'i sigurohet material pér té vlerésuar se
bazat e dyshimit si njohuri fillestare, a kalojné né dyshim té arsyeshém si shkallé
mé e larté e dyshimit, bazuar né déshmité e mbledhura té cilat ¢ojné né pérfundim
se njé person i caktuar ka béré vepér penale, pér té mundur té béjé kérkesé né
gjyq lidhur me zhvillimin e hetimit.

Prokurori publik dhe policia gjyqésore pér njé vepér penale té kryer kuptojné
népérmjet pamjes sé drejtpérdrejté, fjaléve té dégjuar, apo me pranimin e padisé
penale. Sikur edhe te Ligji aktual i procedurés penale, me Ligjin e ri té PP-s&, pér
té gjitha organet shtetérore, ndérmarrjet dhe institucionet publike, edhe mé tej
parashihet obligimi pér t'i paragitur veprat penale té cilat ndigen sipas detyrés
zyrtare, pér té cilat kané gené té informuara apo pér to kané kuptuar né ndonjé
ményré tjetér. Ligjiiri i PP, jep mundési qé padia penale té mund té parashtrohet
né shumé ményra, gjegjésisht me zbatim té cfarédo lloj mjetesh - si me shkrim,
po ashtu edhe me gojé, népérmjet telefonit apo né ményré elektronike.

Gjaté procedurés parahetimore, pér té arritur géllimin e saj, organet kompetente
ndérmarrin njé séré veprimesh. Pas pranimit té padisé penale apo njohurive té
marra pér vepér té kryer penale e cila ndiget sipas detyrés zyrtare, policia éshté e
obliguar t'i ndérmarré masat e nevojshme pér gjetjen e autorit té veprés penale,
qé autori apo bashkautori té mos fshihet apo té iké, té zbulohen dhe té sigurohen
gjurmét e veprés penale dhe sendet gé mund té shérbejné si déshmi, si dhe t'i
mbledhin té gjitha njoftimet qé do té mund té ishin té dobishme pér udhéhegjen
e suksesshme té procedurés penale.

Pér kété qgéllim, gjaté procedurés parahetimore, policia mund:

+ té kérkojé njoftime té nevojshme nga qytetaré;

* té ndalojé, té legjitimojé, dhe té béjé kontrollim apo bastisje té personave, té
mjeteve transportuese dhe té bagazhit, nése ekziston bazé pér dyshim se tek
ata do té mund té gjenden gjurmé té veprés penale ose sende qé mund té
shérbejné si déshmi;
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* ta drejtojé, ta orientojé ose ta kufizojé lévizjen e personave dhe té mjeteve
transportuese né njé hapésiré té caktuar pér njé kohé té nevojshme qé éshté e
domosdoshme (deri né 6 oré);

* téndérmarré masa té nevojshme pér té vértetuar identitetin e personave apo sendeve;

* té marré gjurmé té gishtave, mostér pér analizé ADN dhe té fotografojé (neni
277);

* té béjé kérkim, té shpallé fletarrest pér personin dhe njoftim pér pronén dhe
dobiné pronésore apo pér sendet té cilat kérkohen;

* té béjé kontrollim té objekteve apo hapésirave té caktuara té organeve
shtetérore, institucioneve gé japin autorizime publike dhe té personave té tjeré
juridiké dhe té béjé kontrollim té dokumentacionit té caktuar té tyre;

* té béjé identifikim (neni 278);

* té ndérmarré masa dhe veprime té tjera té nevojshme té parapara me ligj.

Pér fillim té procedurés parahetimore nuk sillet asnjé aktvendim formal.

Prokurori publik ka té drejté dhe obligim pér kontroll té vazhdueshém ndaj policisé
gjaté realizimit té kétyre veprimeve. Prokurori publik kéto veprime mund t'i
realizojé edhe vet (neni 276).

Identifikimi. Ligji i ri pér proceduré penale e rregullon procedurén e identifikimit
né polici pér heré té paré, té cilén praktika e deritanishme e fuste nén “vértetim
té identitetit”, qé éshté e garté se nuk éshté adekuate. Né fakt, njé gjé éshté
vértetimi i identitetit té njé personi konkret, kurse dicka krejtésisht tjetér se a do
ta identifikojné déshmitarét apo viktima té dyshuarin si autor té veprés. Késhtu,
nése béhet fjalé pér té dyshuar, identiteti i té cilit éshté i njohur dhe ai éshté i
kapshém pér policiné gjyqésore, do té mund té zbatohen kéto metoda té
identifikimit nga ana e viktimés ose déshmitaréve té tjeré: a) paradimi; b)
identifikimi grupor; c) video filmi,dhe ¢) ballafagimi. Realizimi i kétyre llojeve té
identifikimit béhet né prezencé té prokurorit publik dhe té mbrojtésit (neni 278).

Bisedat informative. Policia gjyqésore mund té thérret qytetaré pér té mbledhur
njoftime pér veprén penale dhe pér autorin ose pér rrethana té tjera té
réndésishme gé lidhen me veprén penale. Thirrja béhet népérmjet ftesés me
shkrim dhe udhézim pér té drejtat. Pasiqé qytetarét nuk kané obligim ligjor qé té
bashképunojné me policing, ata mund té ndihmojné gjaté hetimeve duke dhéné
informata né baza vullnetare. Policia tanimé nuk mund té arrestojé me forcé
persona pér biseda informative né stacionin policor. Nése personi i cili do t'i
pérgjigjet ftesés refuzon té béjé njoftim, ai nuk mund té ftohet pérséri pér arsyen
e njéjté. ,Mbledhja e njoftimeve* nga personi i njéjté mund té zgjasé aq kohé sa
éshté e nevojshme gé té merret njoftimi i nevojshém, por jo mé gjaté se 4 oré.
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Njoftimet nga qytetarét nuk duhet té mblidhen me forcé e as me mashtrim apo
maltretim, kurse policia éshté e obliguar qé ta respektojé personalitetin dhe
dinjitetin e gqytetarit. Qytetari mund té thirret pérséri pér té mbledhur njoftime
pér ndonjé vepér tjetér penale apo pér autor tjetér, ndérsa pér mbledhje té
njoftimeve pér veprén e njéjté penale mund té thirret pér arsye té réndésishme
vetém edhe njéheré.

Policia gjyqésore nuk mund ta pyesé gytetarin e thérritur né cilésiné e té akuzuarit,
déshmitarit apo ekspertit. Né raste kur policia gjygésore do té vlerésojé se qytetari
i thirrur mund té paraqitet né cilésiné e té dyshuarit menjéheré e informon
prokurorin publik.

Ngritja e padisé penale pas mbikéqyrjeve policore (neni 280). Né bazé té njohurive
té mbledhura, policia gjyqésore pérgatit padi penale pér veprimet e kryera, ku i
shénon edhe déshmité qé i ka gjetur. Me padiné dorézohen edhe sende, skica,
fotografi, akte pér veprime té ndérmarra, shénime zyrtare, deklarata dhe materiali
tjetér qé mund té jeté i dobishém pér udhéheqgje té suksesshme té procedurés.
Nése policia gjygésore mé voné kupton pér rrethana, déshmi apo gjurmé té reja
né lidhje me veprén penale, ajo éshté e obliguar té mbledhé njoftime té nevojshme
dhe pér kété menjéheré ta informojé prokurorin publik.

Veprimi i prokurorit publik pas padisé penale

Informimi i prokurorit publik. Pas pranimit té padisé penale ose marrjes sé njoftimit pér
ekzistimin e dyshimit té arsyeshém se éshté kryer vepér penale e cila ndiget sipas detyrés
zyrtare, policia, pa vonesé, e njofton me shkrim prokurorin publik. Nése ekziston dyshim
i arsyeshém pér vepér penale pér té cilén éshté paraparé dénim me burg, sé paku, prej
katér vitesh ose ekzistojné arsye pér urgjencé, policia do ta informojé me gojé
menjéheré prokurorin publik, e mé pas do té pérgatisé edhe njoftim zyrtar me shkrim.

Udhéhegja e procedurés parahetimore. Pas pranimit té padisé penale apo pas
marrjes sé njoftimit nga policia, me procedurén udhéheq prokurori publik. Policia
gjyqésore éshté e obliguar té veprojé sipas urdhrave dhe orientimeve té prokurorit
publik. Si¢ u diskutua edhe mé larté, ajo vazhdon me mbikéqyrjet edhe atéheré
kur nuk ka urdhra té vecanta apo orientime nga prokurori publik dhe pér masat
dhe veprimet e ndérmarra e informon prokurorin publik.

Mbledhja paraprake e njoftimeve nga prokuroria publike. Prokurori publik, vet apo
népérmjet policisé gjyqésore, gjegjésisht personave té tjeré té punésuar né gendrat
hetimore té prokurorisé publike, do t'i mbledhé njoftimet gé nevojiten pér té
vendosur pér padiné penale, dhe sipas nevojés, kété do ta béjé edhe népérmjet policisé
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apo organeve té tjera kompetente pér zbulim.'! Pér masat e ndérmarra né bazé té
urdhrit apo orientimeve té prokurorit publik, policia dhe organet e tjera jané té
obliguara té japin njoftim né afat, mé sé voni, prej 30 ditésh.'> Né urdhér, prokurori
publik mund mé pér sé aférmi t'i pércaktojé veprimet e nevojshme, ndérsa mund
té kérkojé edhe té jeté i pranishém gjaté realizmit té tyre.

Pér t'i mbledhur njoftimet e nevojshme prokurori publik mund té thérret parashtruesin
e padisé penale, si dhe persona té tjeré njohurité e té ciléve konsideron se mund té
kontribuojné pér vlerésimin e vértetésisé sé pretendimeve té padisé apo pér té cilét
konsideron se mund té jené déshmitaré gjaté procedurés, me ¢'rast i informon pér arsyet
e marrjes sé tyre né pyetje. Prokurori publik mund ta merr né pyetje edhe té dyshuarin,
me ¢'rast zbatohen dispozitat pér marrje né pyetje té té dyshuarit gjaté hetimit (nenet
205 deri né 211 té ligjit té ri). Me forcé mund té sillet vetém personi i cili nuk i
éshté pérgjigjur ftesés sé dorézuar né rregull ose personi i cili né ményré té qarté
i shmanget pranimit té ftesés, vetém me vendim té gjyqit edhe até pér vepra mé
té rénda penale pér té cilat éshté i paraparé dénimi me burg, sé paku, prej 5 vitesh.

Vendimet né lidhje me padiné penale. Prokurori publik éshté i obliguar té vendosé pér
padiné penale né afat prej tre muajsh nga dita e pranimit té saj. Né té kundértén,
ai éshté i obliguar ta njoftojé menjéheré me shkrim prokurorin mé té larté publik dhe
parashtruesin e padisé penale.

Prokurori publik me aktvendim e hedh poshté padiné penale nése konstatohet se
vepra e paraqitur nuk éshté vepér penale gé té ndiget sipas detyrimit zyrtar, nése ka
vjetérsim té rastit, nése vepra éshté pérfshiré né amnisti apo né falje, nése ekzistojné
rrethana té tjera qé e pérjashtojné ndjekjen, si dhe né rastet kur nuk ekziston
dyshim i arsyeshém se personi i paraqitur né padi e ka kryer veprén penale.

Aktvendimi pér refuzimin e padisé penale i dorézohet té démtuarit, i cili né afat
prej teté ditésh nga pranimi i njoftimit, mund té paragesé ankesé te prokurori
publik i njé niveli mé té lartg, i cili éshté i obliguar né lidhje me ankesén té vendosé
né afat prej tridhjeté ditésh pas pranimit té saj.'* Prokurori publik mé i larté mund

11 Nga ajo qé u tha mé larté éshté e qarté se prokurori publik nuk ka nevojé fare ta presé policiné
dhe organet e tjera me autorizime té veganta t'i “ofrojné” rast, por pas marrjes sé njoftimeve mund
menjéheré té veprojé vet, pér té cilén gjé tani né dispozicion e ka edhe ekipin e tij té krim-inspektoréve.
12-Vletém né raste jashtézakonisht té komplikuara pér vepra té rénda penale té kryera nga mé shumé
persona apo ndonjé grup i organizuar kriminal, policia gjyqésore mund té kérkojé nga prokurori
publik miratim pér vazhdim té kétij afati. Né afatin e dhénég, policia gjygésore éshté e obliguar ta
informojé prokurorin publik pér veprimet e ndérmarra deri atéheré dhe pér rezultatet e tyre.

13. Padia subsidiare éshté hequr jo pér shkak té pérvojave té kégija nga e kaluara si rezultat i
zbatimit té saj, por pér shkak se né konceptin e ri té hetimit ky lloj i padisé hasi né probleme té
caktuara, théné né ményré té kushtézuar “teknike”, pér arsye se si mekanizém kontrollues kundér
hegjes doré né ményré arbitrare ishte miratuar mundésia e té démtuarit pér ankesé deri te
prokurori mé i larté publik.

—@—
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ta vértetojé vendimin pér refuzim té padisé penale ose ta pranojé ankesén dhe ta
detyrojé prokurorin mé té ulét publik ta vazhdojé procedurén.

Pér vepra penale pér té cilat éshté paraparé dénimi me burg deri né 3 vjet apo
dénimi me té holla, kurse i dyshuari, pér shkak té pendimit té vérteté, ka penguar
té mos ndodhin pasojat e démshme apo e ka kompensuar téré démin, prokurori
publik mund té mos ndérmarré ndjekje penale. Njé vendim té kétillé ai mund té
sjellé edhe né rast se né Kodin penal (KP) éshté paraparé mundésia qé gjyqi ta lirojé
autorin e veprés penale nga dénimi, kurse prokurori publik do té vlerésojé se veté
aktgjykimi pa sanksion penal nuk éshté i nevojshém, si edhe né rast i dyshuari, si
anétar i ndonjé grupi, bande apo shoqérie té organizuar kriminale, bashképunon
vullnetarisht, ndérsa bashképunimi i tillé dhe deklarata e kétij personi éshté e njé
réndésie thelbésore pér procedurén penale.™

4.2. Procedura hetimore
Termi dhe qgéllimi

Procedura hetimore iniciohet kundér ndonjé personi kur ekziston dyshim i
arsyeshém se ka kryer vepér penale e cila ndiget sipas detyrés zyrtare apo me
propozim.*> Procedurén hetimore tani e realizon prokurori publik kompetent, me
¢'rast né dispozicion e ka edhe policiné gjyqésore.

Qéllim i procedurés hetimore éshté té mblidhen déshmi dhe té dhéna té cilat i
nevojiten prokurorit publik pér té mundur té vendosé se a do té ngrejé aktpadi
ose do té heq doré nga ndjekja penale, si dhe té prezantohen déshmité pér té cilat
ekziston rreziku se nuk do té mund té prezantohen né shqyrtimin kryesor ose se
prezantimi i tyre do té kalonte me véshtirési. Edhe pse éshté palé né proceduré,
prokurori publik éshté i obliguar qé gjaté procedurés hetimore té mbledhé déshmi
té cilat e ngarkojné té dyshuarin, por edhe té tilla qé shkojné né favor té tij. Gjaté
procedurés hetimore, i dyshuari, mbrojtési i tij, dhe i démtuari prokurorit publik
mund t'i japin propozime pér ndérmarrje té veprimeve té caktuara dhe pér
realizim té té drejtave té tyre.

14 Prokurori publik, me pélgim té palés sé démtuar, mund té sjellé edhe vendim qé ta shtyjé ndjekjen
penale pér vepra penale pér té cilat éshté paraparé dénimi me burg deri né tre vjet, nése i dyshuari
éshté i gatshém qé té sillet sipas udhézimeve té prokurorit publik, dhe té pérmbushé obligime té
caktuara me té cilat zvogélohen apo ménjanohen pasojat e démshme té veprés penale. Obligimet
té cilat mund t'i jepen té dyshuarit jané paraparé né ményré taksative né LPP.

15 Ligji pér heré té paré i definon termet ,baza té dyshimit“ dhe ,dyshim i arsyeshém®. Baza té
dyshimit jané njohurité té cilat né bazé té njohurive kriminalistike dhe té pérvojés mund té
vlerésohen si déshmi pér vepér té kryer penale. Dyshimi i arsyeshém éshté njé shkallé mé e larté e
dyshimit, i bazuar né déshmité e siguruara té cilat gojné né pérfundim se njé person i caktuar ka
kryer vepér penale (neni 21).

—@—
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Ndarja e procedurés parahetimore dhe asaj hetimore. Shumé eksperté té huaj dhe
organizata ndérkombétare té kygura né projektin e reformés insistonin né
shlyerjen e kufirit né mes té procedurés parahetimore dhe asaj hetimore, me se e
téré procedura paraprake do té thjeshtésohej. Mé vong, pas disa kontrollimeve
dhe hetimeve policore do té mblidhen informata dhe déshmi té mjaftueshme se
njé person i caktuar dyshohet me arsye se ka kryer vepér penale e cila ndiget sipas
detyrés zyrtare, qé nénkupton mundési qé ndaj tij té zbatohen masa qé i prekin
interesat, té drejtat dhe lirité e tij (paraburgim, bastisje, masa té veganta hetimore,
konfiskim té sendeve e té ngjashme).

Shénimi i njé lloj kufiri né mes té mbikéqyrjes policore dhe procedurés hetimore
ka pér géllim ta shénojé momentin gjaté procedurés kur prokurori publik duhet
té kyget né ményré mé aktive né hetim, e ky éshté momenti kur hetimi do té
fokusohet te ndonjé person konkret, si dhe té shénohet momenti kur i dyshuari
éshté i pérfshiré né ményré serioze né hetime qé t'i keté té gjitha garancité pér
gjykim té drejté. Tanimé thamé se edhe shénimi i momentit gé ka té béjé me
rrjedhjen e afateve pér vjetérsimin e ndjekjes penale éshté shumé i réndésishém.
Eshté me réndési té kuptohet se kjo piké, gjegjésisht ndarje, nuk do té thoté se
hetimi tani duhet té fillojé pérséri nga fillimi, se té gjithé personat do té merren
né pyetje pérséri e té ngjashme.

Deformalizimi dhe pérshpejtimi i hetimit. Njéri nga kurthet kryesore né té cilén u
kapén disa shtete té Jugosllavisé s&€ méparshme gjaté reformés sé LPP-sé éshté edhe
ajo gé hetimin e transferuan né ményré té thjeshté te prokurori publik, ndérsa hetimi
edhe mé tej mbeti detajisht i rregulluar dhe formal, kurse veprimet hetimore vetém
rieméroheshin né veprime déshmuese.'¢ Kjo terminologji dhe ky incizim i té gjitha
veprimeve gjaté hetimit conte né drejtim krejtésisht té kundért né krahasim me até
té modeleve (té hetimeve policore-té prokurorit) té cilat kinse po merreshin si model.
Késhtu, déshmité edhe mé tej po prezantohen praktikisht gjaté hetimit, rregullat pér
déshmité po pérpunohen né kuadér té hetimit dhe té ngjashme, qé éshté njé ngatérresé
e madhe e koncepteve dhe eideve. Ligji i ri pér proceduré penale pérpiget qé t'u shmanget
kétyre kurtheve dhe kegkuptimeve té cilat fillimisht burojné nga kuptime dhe shprehi
té rrénjosura thellé, por edhe nga ndérlikueshméria e njé prerjeje té rrepté me ligjin
e vjetér. Né até kuptim, déshmité vetém mblidhen gjaté hetimit, ndérsa vetém né
raste té vecanta béhet prezantimit i tyre né seancé té vecanté déshmuese, nése
me arsye pritet qé kéto déshmi té mos mund té prezantohen gjaté shqyrtimit
kryesor. Prandaj, kéto déshmi nuk mund té nxirren gjaté shqyrtimit kryesor me
lexim, bile edhe kur déshmitari ka dhéné deklaraté né gjyq gjaté shqyrtimit. Me té
vérteté, si¢c éshté rasti edhe me té gjitha procedurat moderne té cilat u pérmbahen
principeve té kundérshtimit dhe té drejtpérdrejtshmérisé, deklaratat jokonsistente do té

16. Shih G. KALLAJXHIEV, Dallime mé té réndésishme konceptuare né reformén e hetimit né Kroaci
dhe né Magedoni, né “Pérmbledhje punimesh shkencore té Fakulteteve Juridike né Shkup dhe
Zagreb”, Zagreb, 2010.

—@—
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mund té lexohen pér shkak té “freskimit té memories” dhe kontestimit té vértetésisé sé
deklaratés sé dhéné para gjyqit.

Nga ana tjetér, rregullat e pérgjithshme pér déshmimin dhe pér sendet déshmuese
né Ligjin e ri pér proceduré penale ndahen né njé kapitull té vecanté, né vend té
nomoteknikés ekzistuese, e cila déshmité i pérpunon né hetim, me specifika pér
shqyrtimin kryesor, qé flet pér qasjen inkuizicionale té Ligjit aktual té procedurés
penale, si njé kontroversé e ruajtur te ligjet e ish-republikave té tjera jugosllave.

Inicimi i procedurés hetimore

Hetimi fillon me sjelljen e urdhrit ku shénohen té dhéna personale, kualifikimi
ligjor dhe pérmenden veprimet hetimore qé duhet té ndérmerren. Para se ta sjellé
urdhrin pér inicim té procedurés penale, prokurori publik mund ta marré né pyetje
personin ndaj té cilit kérkohet qé té fillohet proceduré hetimore.

Veprimet hetimore qé mund té ndérmerren gjaté hetimit jané: bastisja, sigurimi i
pérkohshém apo konfiskimi i sendeve dhe i pronés, mbledhja e deklaratave nga i
akuzuari, mbledhja e deklaratave nga déshmitarét, ekspertiza, inspektimi dhe
rekonstruktimi, si dhe masat e veganta hetimore. Prokurori publik éshté i obliguar
t'i lajmérojé né ményré té pérshtatshme mbrojtésin, té démtuarin dhe té dyshuarin
pér kohén dhe vendin e realizimit té veprimeve hetimore, pérve¢ nése nuk ekziston
rrezik pér shtyrje.

Kohézgjatja e procedurés paraprake éshté e kufizuar. Prokurori publik éshté i
obliguar qé pér pér padiné e parashtruar té vendosé né afat prej 3 muajsh dhe ta
pérfundojé procedurén hetimore né afat prej 6 muajsh nga sjellja e urdhérit pér
realizim té procedurés hetimore. Ky afat, né raste té ndérlikuara, mund té shtyhet
nga Prokurori i larté publik edhe pér 6 muaj, ndérsa nga Prokurori publik i shtetit
edhe pér 3 muaj té tjera. Pas kalimit té afatit, prokurori publik éshté i obliguar té
sjellé vendim pérkatés, gjegjésisht té ngrejé akuzé apo té sjellé urdhér pér
ndérprerje té procedurés hetimore.

Pérfundimi i procedurés hetimore
Prokurori publik e pérfundon procedurén hetimore pasi té vlerésojé se ¢éshtjet
jané qartésuar né nivel té mjaftueshém pér té ngritur akuzé apo pér ta ndérpreré

procedurén penale.

Ekziston obligimi pér lajmérim té té dyshuarit dhe té mbrojtésit pér pérfundimin
e hetimit. Nése kété nuk e ka béré para késaj, ai para pérfundimit té hetimit, duhet

17.Shih T. VITLLAROV, Roli i prokurorit publik né propozimin e ri té LPP, né: lustitia, Nr. 2, 2010, fq. 16.
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ta marré né pyetje té dyshuarin. Ky lajmérim pérmban pérshkrim té veprés,
kualifikimin ligjor, duke potencuar se kané té drejté t'i shohin aktet né prokurori
dhe té béjné kopje té tyre. Gjithashtu, té dyshuarit i jepet udhézimi se mund té
dorézojé edhe certifikata me shkrim apo déshmi té tjera nga veprimet e ndérmarra
nga mbrojtja ose té kérkojé nga prokurori publik té mbledhé déshmi té caktuara.
Prokurori publik éshté i obliguar ta njoftojé té dyshuarin me déshmité e mbledhura
gjaté hetimit si dhe t'ia zbulojé déshmité té cilat mund té jené né favor té tij.

Pas pérfundimit té hetimit ekziston njé afat prej 15 ditésh pér ngritje té akuzés, i cili
pér vepra nga sfera e kriminalitetit té organizuar mund té vazhdohet deri né 30 dité.

Ndérprerja dhe ndalimi i procedurés hetimore

Hetimi mund té ndérpritet ose té ndalohet. Kryesisht kétu nuk ka ndryshime
thelbésore nga LPP ekzistues.

5. VEPRIMET HETIMORE

Gjaté procedurés hetimore, né pérputhje me dispozitat e kétij ligji, prokurori
publik mund t'i ndérmarré kéto veprime hetimore:

* bastisje;

* sigurim té pérkohshém apo konfiskim té sendeve apo té pronés;

* marrje né pyetje té té akuzuarit;

* marrje né pyetje té déshmitaréve;

* pércaktim té ekspertizés;

* inspektim dhe rekonstruktim,si dhe

* masa té vecanta hetimore.

Veprime hetimore mund té ndérmerren edhe para inicimit té procedurés hetimore
nése ekziston rrezik pér shtyrje, nén kushte dhe proceduré té rregulluar me kété ligj.

Koncepti i ri i procedurés hetimore paraqiti disa dilema edhe né pjesén e
rregullativés ligjore té mjeteve déshmuese, edhe até, para sé gjithash, né lidhje
me marrjen né pyetje té déshmitaréve dhe né pjesén qé ka té béjé me marrjen né
pyetje té té dyshuarit. Kjo nuk éshté vetém njé céshtje nomoteknike, por béhet
fjalé pér njé koncept krejt té ndryshém nga ai i tanishmi, ku veprimet déshmuese
rregullohen né kapitull té veganté, e jo te hetimi. Né fakt, céshtjet qé kané té béjné
me déshmité ishin té rregulluara né kuadér té hetimit (Kapitulli XVIIl nga Ligji
aktual i procedurés penale). Kjo éshté karakteristiké e procedurés sé deritanishme
penale e cila formalisht fillon qysh gjaté hetimit, ku gjykatési hetues ndérmerr
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veprime valide déshmuese si veprime hetimore, me pjesémarrje té paléve.
Déshmité e prezantuara gjaté hetimit, mé voné, gjyqi pa véshtirési té médha i
inkorporon né materialin déshmues me lexim gjaté shqyrtimit kryesor dhe i
shfrytézon si bazé pér aktgjykimin.'®

Me Ligjin e ri té procedurés penale parashihet gé vendimi gjygésor té bazohet
vetém mbi déshmi té prezantuara né shqyrtimin kryesor, késhtu gé deklaratat e
déshmitaréve qé jané marré né pyetje dhe siguruar gjaté procedurés paraprake
mund té shérbejné vetém pér t'i paraqitur gjaté shqyrtimit kryesor, nése kéta
persona nuk japin deklaraté apo i ndryshojné deklaratat e tyre. Pérjashtim nga kjo
éshté éshté paraparé vetém pér déshmité e siguruara né seancé déshmuese, ku
né cilésiné e déshmitarit do té merren né pyetje ata persona gé nuk do té mund
té merren né pyetje gjaté shqyrtimit kryesor. Nga kjo qé u tha, éshté e garté se
vlera déshmuese e deklaratave té déshmitaréve gé jané marré né pyetje gjaté
procedurés paraprake nuk éshté e njéjté me vlerén déshmuese té deklaratave té
dhéna né shqyrtimin kryesor apo né seancé déshmuese. Ideja prapa késaj éshté e
garté, mbrojtja duhet patjetér té keté mundési pérkatése qé déshmité kundér té
akuzuarit t'i kontestojé né shqyrtim kundérshtues né gjyq. Tjetér trajtim kané
deklaratat, gjegjésisht pranimi i veprés nga i dyshuari, té cilat mund té
shfrytézohen gjithmoné kur jané dhéné vullnetarisht, me respektim té té drejtave
té akuzuarit (e drejta pér té pasur mbrojtés, e drejta pér heshtje e té ngjashme).”

5.1. Bastisja

Dispozitat e Ligjit té ri pér proceduré penale gé lidhen me bastisjen fillojné me
definimin e saj si veprim i kontrollimit té hapésirave dhe i personave né kushte
dhe né ményra té pércaktuara né kété ligj dhe né dispozita té tjera. Ligji parasheh
disa ¢éshtje gqé merren si bazé pér bastisje varésisht nga ajo se ¢'éshté objekt i
bastisjes, kurse risi éshté futja e bastisjes sé zyrave té avokaturés, gé mund té
ndérmerret vetém pér ndonjé éndé, akt apo certifikaté té vecanté. Ligjiirii
procedurés penale parasheh mé shumé lloje té bastisjes: té shtépisé dhe té
hapésirave té tjera; té mjeteve transportuese, té sendeve apo mjeteve helmuese,
atyre qé digjen lehté dhe té ngjashme, té sistemit kompjuterik; té objekteve
lévizése dhe bastisje té personit me precizim té kushteve né té té cilat béhen ato.

Bastisja béhet né bazé té urdhrit gjygésor me shkrim dhe té arsyetuar i léshuar me
kérkesé té prokurorit publik ose me kérkesé té Policisé gjyqésore, e cila ka marré
leje nga prokurori publik. Nése ekziston rreziku pér shtyrje, kérkesa pér dhénie té
urdhrit pér bastisje mund té béhet edhe né formé gojore - mund t'i kumtohet
gjykatésit gjaté procedurés paraprake edhe népérmjet telefonit, radio-lidhjes, ose

18 Théné té vértetén, né praktikén toné gjyqésore, gjyqet u jepnin peshé edhe mé té madhe
deklaratave qé merreshin gjaté hetimit, duke vlerésuar se deklaratat e dhéna mé voné jané
ndryshuar me géllim qé t'i iket pérgjegjésisé penale.

19 Shprehja ,,i dyshuar* shfrytézohet pér téré procedurén paraprake.

—@—
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népérmjet ndonjé mjeti tjetér té komunikimit elektronik (neni 187). Sa i pérket
kohés sé ekzekutimit té urdhrit pér bastisje, éshté paraparé qé urdhri mund té
ekzekutohet né ciléndo dité té javés, mirépo edhe se duhet té ekzekutohet né
afat prej 15 ditésh nga dita e léshimit té tij. Pas kalimit té kétij afati, urdhri duhet
t'i kthehet gjyqit pa vonesé, gé té anulohet. Bastisja béhet ditén, né periudhé
kohore prej orés 5 e deri né orén 21.

5.2. Sigurimi i pérkohshém dhe konfiskimi i sendeve apo i pronés

Ndérmerret né bazé té urdhrit gjyqésor. Ligji i ri i procedurés penale si propozues
té autorizuar pér léshim té késaj urdhérese e thekson prokurorin publik apo
Policiné gjyqésore e cila ka marré leje nga prokurori publik. Nése ekziston rreziku
pér shtyrje, ligji parasheh konfiskim té pérkohshém pa urdhéresé.

5.3. Marrja né pyetje e té dyshuarit

Para fillimit té marrjes né pyetje (pér heré té paré) té akuzuarit, si risi, detyrimisht
do t'i tregohet edhe ajo se ka té drejté pér kontrollim nga mjeku nése ka nevojé
pér trajtim mjekésor apo me qéllim té vértetimit té tejkalimeve eventuale policore
(neni 206). Ky udhézim éshté futur me rekomandim té Komitetit té Késhillit té
Evropés pér preventivé nga tortura, pér shkak té rasteve té shpeshtuara té torturés
policore. | akuzuari, nénkuptohet, mund té heqé doré né ményré vullnetare nga
ndonjé e drejté, mirépo marrja e tij né pyetje nuk mund té fillojé nése deklarata
se heq doré nga ndonjéra prej té drejtave nuk shkruhet me shkrim dhe derisa nuk
e nénshkruan até. | akuzuari nuk mund té heq doré nga e drejta pér mbrojtés nése
mbrojtja éshté e obligueshme.

Si risi e réndésishme parashihet qé té dyshuarit i cili nuk ka avokat té tij, apo nuk
mund té bjeré né kontakt me té, t'i jepet lista avokatéve kujdestaré e pérgatitur
nga Oda e avokatéve. Nése i akuzuari né fillim nuk ka dashur mbrojtés, mirépo mé
voné shpreh déshiré té marré, marrja né pyetje do té ndérpritet dhe do té vazhdojé
pérséri kur i akuzuari té keté mbrojtés, me té cilin mund té késhillohet. Pa mos
folur paraprakisht me ndonjé avokat si mbrojtés, i akuzuari mund té merret né
pyetje vetém nése mbrojtési nuk paraqitet né afat prej 2 orésh nga momenti kur
éshté njoftuar. Nése éshté vepruar né kundérshtim me dispozitat ligjore, vendimi
gjygésor nuk mund té bazohet mbi até deklaraté (neni 206).

Pas udhézimit pér té drejtat e tij, i akuzuari do té pyetet se ¢'déshiron té thoté né
mbrojtje té tij. Gjaté marrjes né pyetje, té akuzuarit duhet t'i mundésohet né njé
deklarim té pandérpreré té deklarohet pér té gjitha rrethanat gé e ngarkojné até
dhe t'i pérmendé té gjitha faktet qé i shérbejné pér t'u mbrojtur. | akuzuari merret
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né pyetje gojarisht. Gjaté marrjes né pyetje, té akuzuarit mund t'i lejohet t'i
shfrytézojé vérejtjet e tij. Marrja né pyetje duhet té realizohet né até ményré qé
do té respektohet personaliteti i té akuzuarit. Ndaj té akuzuarit nuk guxon té
pérdoret forca, kércénimi apo mjete té tjera té ngjashme pér té marré deklaraté
nga ai apo pranim té krimit. | akuzuari mund té merret né pyetje né mungesé té
mbrojtésit vetém nése né ményré té preré ka hequr doré nga kjo e drejté, e
mbrojtja nuk éshté obligueshme apo nése né afat prej 24 orésh nga momenti kur
i éshté treguar kjo e drejté vet nuk siguron mbrojtés, pérveg né raste kur mbrojtja
éshté e detyrueshme. Nése éshté vepruar né kundérshtim me dispozitat ligjore,
deklarata e té akuzuarit nuk mund té shfrytézohet gjaté procedurés.

Si risi e réndésishme tani parashihet qé marrja né pyetje e té akuzuarit té incizohet
me aparat pér incizim audio-vizual (neni 207). Pér kété incizim i akuzuari do té
njoftohet né ményré té vecanté, me ¢'rast do t'i térhiget vérejtja se deklaratat e
incizuara mund té shfrytézohen dhe té paragiten gjaté gjykimit.

5.4. Marrja né pyetje e déshmitaréve

Me konceptin e ri parashihet se vendimi gjygésor do té bazohet vetém mbi déshmi
té prezantuara gjaté shqyrtimit kryesor, késhtu qé deklaratat e déshmitaréve dhe
té té akuzuarit qé jané marré né pyetje gjaté procedurés paraprake mund té
shérbejné vetém pér t'u paraqitur gjaté shqyrtimit kryesor, nése kéta persona nuk
japin deklaraté ose i ndryshojné deklaratat e tyre. Pérjashtim nga kjo éshté
paraparé vetém pér déshmité té cilat jané siguruar né seancé déshmuese, ku né
cilési té déshmitarit do té dégjohen ata persona té cilét nuk do té mund té
dégjohen gjaté shqyrtimit kryesor. Nga kjo qé u tha, éshté e qarté se vlera
déshmuese e deklaratave té marra nga déshmitarét e dégjuar gjaté procedurés
paraprake nuk éshté e njéjté me vlerén déshmuese té deklaratave té déshmitaréve
té dhéna gjaté shqyrtimit kryesor apo né seancé déshmuese.

Mbrojtja e déshmitaréve gjaté hetimit. Nése ka gjasa qé me dhénien e deklaratés
apo me pérgjigje né ndonjé pyetje, déshmitari, bashképunétori i drejtésisé ose
viktima, gjegjésisht i démtuari, ta fusé veten e tij apo ndonjé té aférm té tij né
rrezik serioz pér jetén, shéndetin apo integritetin fizik, déshmitari i kércénuar
mund té refuzojé té japé deklaraté apo t'i japé té dhénat personale derisa nuk
sigurohen kushte pér mbrojtjen e tij. Prokurori publik me aktvendim do ta
pércaktojé pseudonimin e déshmitarit té kércénuar, si dhe ményrén e vecanté té
pjesémarrjes né proceduré dhe té marrjes né pyetje. Gjaté marrjes né pyetje té
déshmitarit té kércénuar gjaté procedurés paraprake nuk marrin pjesé i akuzuari
dhe mbrojtési i tij, as i démtuari dhe pérfagésuesi i tij ligjor.
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5.5. Ekspertiza

Ekspertiza pércaktohet atéheré kur, pér té vértetuar apo vlerésuar ndonjé fakt té
réndésishém, duhet té sigurohet géndrim dhe mendim nga personi gé ka dijen e
nevojshme profesionale. Te pércaktimi i ekspertit ekzistonte dilema se vallé duhet
qé ekspertiza gjaté procedurés hetimore té pércaktohet me urdhér me shkrim té
gjyqit apo té prokurorisé publike si organ qé udhéheq me procedurén hetimore.
Dominoi mendimi se duke pasur parasysh faktin qé gjykatési i procedurés
paraprake tani nuk éshté i kycur né ményré aktive né hetim, prokurori publik éshté
organi i vetém shtetéror i cili gjendet né pozité té tillé té udhéheq né ményré
adekuate me ekspertizén. E ashtuquajtura “barazi e armés” e mbrojtjes kompensohet
me mundésiné qé ajo té shfrytézojé eksperté té saj si késhilltaré tekniké.

Prokurori publik, i akuzuari dhe mbrojtési kané té drejté té emérojné késhilltaré
tekniké nga regjistri i ekspertéve gjygésoré, numri i té ciléve nuk mund té jeté mé
i madh se dy, me géllim qé t'u ndihmojné né mbledhjen e té dhénave pér ¢éshtje
profesionale apo kontestim té ekspertizés. Né raste té parapara me kété ligj, pér
mbrojtje té personave té varfér, mbrojtja ka té drejté pér ndihmé nga njé késhilltar
teknik qé do té paguhet nga buxheti i shtetit. Té drejtat dhe obligimet e ekspertit,
té pércaktuara me kété ligj, né ményré pérkatése zbatohen edhe pér késhilltarét
tekniké (neni 244).

Késhilltarét tekniké mund té marrin pjesé kur u jepen detyrat ekspertéve dhe
munden gjyqit t'i parashtrojné kérkesa dhe vérejtje sa i pérket ekspertizés, té cilat
shénohen né procesverbal. Me kérkesé té paléve, késhilltarét tekniké mund té
marrin pjesé gjaté veprimeve té ekspertizés, me ¢'rast mund té propozojné
hulumtime té vecanta pér ekspertin, si dhe té japin vérejtje té cilat do té futen né
raport (neni 245).

5.6. Inspektimi dhe rekonstruktimi

Inspektimin e bén prokurori publik, ndérsa me autorizim té tij edhe policia
gjyqésore, kur pér vértetimin apo qartésimin e ndonjé fakti té réndésishém gjaté
procedurés nevojitet vézhgim i drejtpérdrejté. Pér t'i kontrolluar déshmité e
mbledhura apo pér vértetimin e fakteve té cilat jané me réndési pér qartésim té
céshtjeve, organi gé udhéheq me procedurén mund té pércaktojé rekonstruktim
té ngjarjes, gjé qé béhet né até ményré qé do té pérsériten veprimet apo situatat
né kushtet né té cilat kané ndodhur ngjarja sipas déshmive té siguruara. Nése né
deklaratat e déshmitaréve apo té dyshuarve té caktuar, gjegjésisht té té
akuzuarve, veprimet apo situatat jané paragitur ndryshe, rekonstruktimi i ngjarjes,
sipas rregullit, do té béhet me secilin prej tyre né ményré té pavarur.
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6. MASAT E VECANTA HETIMORE

Masat e vecanta hetimore, me té cilat né masé té konsiderueshme hyhet né

privatésiné e njerézve, mund té pércaktohen vetém atéheré kur ka gjasa té mira

se do té sigurohen té dhéna dhe déshmi té domosdoshme pér udhéhegje té

suksesshme té procedurés penale, e té cilat nuk mund té mblidhen né ndonjé

ményré tjetér. Katalogu i masave pér hetimet penale éshté pérmendur né ményré

taksative né ligj dhe nuk mund té ndryshojé me ndonjé ligj tjetér apo akt

nénligjor.’ Si masa té vecanta né LPP tani jané shénuar 12 masa:

+ pércjellja dhe incizim té komunikimeve telefonike dhe elektronike;

+ pércjellja dhe incizim né shtépi, né hapésiré té mbyllur apo té rrethuar;

+ pércjellja dhe incizimi i fshehté i personave dhe i sendeve me mjete teknike;

* inspektimi i fshehté dhe kérkimi né sistem kompjuterik;

* kérkimi automatik dhe krahasimi i té dhénave personale;

* inspektimi i komunikimeve té realizuara telefonike dhe i komunikimeve té tjera
elektronike;

* blerja e simuluar e sendeve;

+ dhénia dhe marrja e simuluar e ryshfetit;

+ dérgesa e kontrolluar dhe transporti i personave dhe i sendeve;

* shfrytézimi i personave me identitet té fshehur;

* hapja e llogarisé bankare, dhe

* regjistrim i simuluar i personave juridikeé.

Masat e vecanta hetimore mund té pércaktohen vetém pér vepra penale pér té
cilat éshté paraparé dénim me burg sé paku prej katér vjetésh, e pér té cilat
ekziston dyshim i arsyeshém se jané kryer nga ana e njé grupi té organizuar, bande
apo shoqérie tjetér kriminale, si dhe pér disa vepra penale té pércaktuara né
ményré eksplicite né Kodoin Penal.

Masat me té cilat ndikohet mé intenzivisht né té drejtén e privatitetit (neni 252
paragrafi 1, pikat 1 deri né 5) i pércakton gjykatési i procedurés paraprake
urdhéresé me shkrim pas kérkesés sé arsyetuar té prokurorit publik, ndérsa masat
tjera (neni 252 paragrafi 1, pika 6 deri né pikén 11) i pércakton prokurori publik
me urdhéresé me shkrim.

Té dhénat, njoftimet, dokumentet dhe sendet e siguruara me zbatim té masave

té vecanta hetimore, nén kushte dhe né ményré té pércaktuar me kété ligj, mund
té shfrytézohen si déshmi gjaté procedurés penale.

2. Shih J. JOVCESKI, G. KALLAJXHIEV dhe té tjerét, Masat speciale hetimore né legjislacionin penal
té RM-s&, RMDPK, nr.2, 2009, fq. 155.
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7. HETIMET E MBROJTJES

Koncepti i ri i hetimit nga ana e paléve e aktualizon edhe mé tepér pjesémarrjen
e mbrojtjes né procedurén paraprake. Sado qé prokurori té jeté i obliguar pér té
béré hetim objektiv dhe té ligjshém té rastit, ai megjithaté éshté palé né proceduré
dhe me vet kété tenton ta vértetojé tezén té cilén e ka mbéshtetur me vendimin
pér té iniciuar hetim se i dyshuari me té vérteté e ka kryer veprén pér té cilén
ngarkohet. Prandaj Ligji i ri pér Proceduré Penale mundohet té krijojé njé baraspeshé
té re né mes shtetit dhe té akuzuarit duke mundésuar hetime té mbrojtjes.

Né até drejtim, LPP parasheh gé mbrojtési, gé nga fillimi i ushtrimit té detyrés sé
tij, té mund té ndérmarré veprime té caktuara pér té gjetur dhe mbledhur déshmi
né dobi té mbrojtjes. Me qéllim gé t'i mbledhé njoftimet e nevojshme, mbrojtési
apo hetuesi privat i autorizuar nga ai mund té bisedojé me persona té cilét mund
té shpalosin rrethana té dobishme pér géllimet e veprimeve hetuese. Mbrojtési
do té mund qé prokurorit publik dhe gjykatésit gjaté procedurés paraprake
drejtpérdrejt t'ua prezantojé informatat dhe déshmité gé jané né favor té personit té
cilin e pérfagéson.

Késhtu, Ligjiiriné masé té konsiderueshme e redukton pjesémarrjen e mbrojtjes
gjaté ndérmarrjes sé veprimeve procedurale té cilat i udhéheq prokurori publik.
Megjithaté, pérvec te marrja né pyetje e déshmitaréve, avokatét si mbrojtés do
té mund té marrin pjesé né shumé veprime té réndésishme gjaté hetimit, si pér
shembull, te bastisjet (neni 191),>! marrja né pyetje e té akuzuarit (neni 71, 206),
ekspertizat dhe inspektimi (neni 233).2

Tanimé pamé se i dyshuari nuk do té keté mé mundési gé ta kontestojé inicimin e
procedurés hetimore, qé do té thoté se standardi i dyshimit té bazuar pér inicim
formal té hetimit nuk do té mund té kontestohet para gjyqit (pérvec te
paraburgimi) dhe do té jeté vetém i natyrés sé dhénies sé instruksioneve. Aq mé
tepér qé i akuzuari aspak nuk do té lajmérohet pér faktin se kundér tij éshté
iniciuar proceduré hetimore!” Kjo padyshim éshté mé tepér né favor té
prokurorisé, pér arsye té thjeshté se mundésia qé hetimi té pengohet nga ana e

2L Sipas nenit 191, personi tek i cili apo ndaj té cilit béhet bastisje do té udhézohet se ka té drejté
té marré mbrojtés, i cili mund té marré pjesé gjaté bastisjes, e nése ka gjasa gé ai nuk do té mund
té vijé né afat prej 2 orésh, personit do t'i mundésohet té marré mbrojtés nga lista e mbrojtésve
kujdestaré. Ky pércaktim duket pak si joadekuat kur bastisja nuk béhet te i akuzuari por te ndonjé
person i treté.

22 Ligji i ri pér proceduré penale pérmend prani té mbrojtésit vetém gjaté inspektimit, e jo gjaté
rekonstruktimit, qé éshté e garté se kjo paraget njé léshim. Prania e mbrojtésit gjaté ekspertizés
nuk pérmendet né ményré eksplicite, mirépo se mbrojtja éshté e kygur né ményré aktive gjaté kétij
veprimi shihet nga mundésia qé gjaté ekspertizés té angazhohen edhe eksperté té mbrojtjes si
késhilltaré tekniké (neni 244, 245).

2. Shih te: D. ILIQ, Reforma e hetimit né Republikén e Magedonisé, Punim magjistrature, Fakulteti
Juridik, Shkup, 2009.
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té dyshuarve né kété ményré do té jeté mé e vogél. Ky éshté njé handikap i
konsiderueshém pér mbrojtjen, mirépo nuk duhet té harrohet se kjo zgjidhje ka
edhe disa pérparési pér té dyshuarit: késhtu, mund té shqetésohen qytetaré té
cilét ndoshta edhe asnjéheré nuk do té akuzohen; gjasat pér paraburgosje té tyre
jané mé té vogla (gjé qé mund té ndodhé poqe se ata informohen se jané nén
hetim nga frika se do té mund té ikin apo se do té ndikojné né ecuriné e procedurés
me fshehjen apo shkatérrimin e déshmive etj.) et;].

Ky largim i mbrojtjes nga hetimet e prokurorisé (dhe té policisé) né Ligjin e ri pér
proceduré penale, né shikim té paré, duket se shkon né dém té interesave té
mbrojtjes, mirépo duhet té shihet nga aspekti i deformalizimit té hetimit dhe
insistimit qé déshmité té prezantohen vetém gjaté diskutimit publik né gjyq.
Veprimet e paléve né fakt nénkuptojné “barazi té& arméve” pas mbarimit té hetimit;
atéheré palét duhet patjetér t'i zbulojné déshmité me té cilat disponojné, dhe té
njéjtat t'i testojné né diskutim publik kundérshtues para gjyqit té paanshém.
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PJESA 2.
PRAKTIKA
KOMPARATIVE
MBI HETIMIN

1. HYRJE

Trendet moderne né hetimet penale né Evropé éshté larguar shumé prej metodave
té hetuesisé inkuizitore qé pérfshijné njé gjyqési me shumé léshime né hetime
policore qé mbikéqyren nga ana e prokurorit publik.

Sistemet e vézhguara né kété punim i nxjerin né dukje dallimet dhe ngjajshmérité
né Evropé dhe gjykatat e tribunalet ndérkombétare.

Disa paraqitje kryesore dallojné procedurat hetuese né sistemet e sé drejtés
zakonore/kundérshtuese dhe hetuesisé civile ose sistemit kundérshtues hibrid. Né
pérmbékedhje kéta jané pérgjejgésia momentale pér hetim, shtrirja e e hetimit,
diskrecioni gé té zbulojné ose té ndjekin dhe roli i gjykatés né akt gjykimin dhe
procesin e hetimit.

Me pérjashtim té Anglisé dhe té Uellsit (Britania e Madhe) né secilén prej sistemeve
nacionale dhe ndérkombétare té pérzgjedhura pér krahasim, prokurori éshté
pérgjegjés pér kundérvajtjet né hetuesi, edhe pse né praktiké né shtetet e sé
drejtés zakonore pérdoret proceduré gjygésore kundérshtuese dhe shumé puné
hetimore pércillen né polici.

Né Angli dhe né Uells, si pérjashtim, policia bén hetimin e krimeve dhe né
shumicén e rasteve ato ia referon pér ndjekje penale Shérbimit té Prokurorisé
Penale. Disa agjenci té specializuara, si¢ jané autoritetet statusore me funksione
specifike, kombinojné zbatuesit e ligjit pér hetime dhe ndjekje penale. Né sistemet
e pastra té sé drejtés civile té cilat jané pikévézhgimi i ketij punimi si dhe gjykatat
e tribunalet ndérkombétare prokurorét jané ata té cilét e hetojné dhe e
kontrollojné hetuesit ose policiné. Kontrolli i gjygésorit ose mbikgyrja jané pjesé
e sistemit civil kundérshtues Italian por jo edhe pjesé e sistemit hibrit té Bosnés.
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Né shumé sisteme civile, hetimi éshté i obligeshém nése dérgohet denoncim penal.
Né sistemet e sé drejtés zakonore policia ka diskrecjon qé té mos hetojé, prokurori
ka njé dislrecion tepér té gjéré pér té mos ngritur ¢éshtjen né gjykaté.

Né sistemet e hetimit civil, hetuesi qofté ai gjykatés, prokuror ose polic duhet té
té zbulojné edhe déshmité materiale né favor té té pandehurit. Sistemet e té
drejtés zakonore, té udhéhequra nga ana e palés, nuk kérkojné nga agjencité
hetimore té hetojné né ményré aktive gjetjen e déshmive materjale né favor té té
pandehurit, edhe pse nga ato kérkohet, qé té zbardhin para mbrojtjes materiale
té tilla qé ato i posedojné.

Sirregull e pérgjithshme sistemet e té drejtés zakonore i japin diskrecion té gjeré
prokurorisé pér até nése njé rast duhet té dérgohet para gjykatés. Né Angli dhe
né Uells prokurori sjell akuzén ose padiné para gjykatés. Pasi lexohet padia dhe i
pandehuri déshiron qé té hyjé né pércaktimin e tij se a éshté fajtor ose jo; gjykata
vazhdon me procedurén gjygésore ose me shqyrtimin e dénimit. Pér dallim né
sistemet e tjera nacionale dhe ndérkombétare, vendimi i nénshtrohet njé shqyrtimi
gjyqésor pér té paré vallé ekzistojné déshmi té mjaftueshme pér té konfirmuar
akuzén dhe késhtu té vazhdohet me rastin.

Né secilin sistem té vézhguar pér keté punim nga autoriteti i gjyqésorir kérkohet
qé pér disa metoda té caktuara hetimore si¢ jané urdhéresa pér bastisje ose
ndérhyrja elektronike.

Roli i avokatit mbrojtés éshté i ngjashém né ¢do sistem né ményré gé avokati
mbrojtés éshté pérgjegjés pér t'u pérgjigjur né rastin e prokurorisé dhe pér
pérpilimin e rastit té mbrojtjes. Ndihma gjygésore éshté né dispozicion né sistemin
[talian dhe sistemet ndérkométare. Sistemi italian dallon nga sistemet e tjera né
até se avokati mbrojtés mund té jeté i pranishém né té gjitha aktet formale té
hetimit.

Né gjykatat dhe né tribunalét ndérkombétaré mbrojtja kryen hetimet e veta.
Prokurori e ka teré pérgjegjésiné pér hetimin. Gjykata Ndérkombétar e Krimeve
lejon pérfshirje té kufizuar nga ana e dhomés para-gjyqésore né procesin hetimor.
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2.  ANGLIA DHE UELLSI (BRITANIA E MADHE)
2.1. Hyrje

Anglia dhe Uellsi gjaté kohé zbatojné njé proceduré té hetimit kriminal té
pérshkruar si “me rrénjé né traditén kundérshtuese?. Roli i prokurorit né hetimin
e krimit éshté i kufizuar. Agjencia hetimore kryen hetime nése njé kundérvajtje
éshté kryer dhe, nése po, duhet paré se kush éshté pérgjegjés. Pérgjegjésia nuk
éshté grumbullim aktiv i informacionit dhe i déshmive gé jané né favor pér té
dyshuarit dhe té pandehurit.

Fuqité hetuese sic jané arrestimi, bastisja dhe konfiskimi i pronés, pyetja e té
dyshuarve dhe paraburgimi jané té definuara dhe té regulluara nga njé pérzierje
e statuteve, kodekseve dhe vendimeve gjyqésore té sé drejtés zakonore.
Ndryshimet ligjore té shpeshta e koné kodifikuar né ményré efikase té gjitha fugité
policore por jo nén té njéjtin statut (si rasti i Italis€). Burimi kryesor éshté Akti i
Policisé pér Déshmi Penale i vitit 1984 dhe teté kodet e tij. Ekzistojné edhe statute
té tjera té cilat pérfshijné Regulloret pér Fuqité Hetuese té vitit 2000 dhe Akti i
Procedurés Penale dhe Hetimve i vitit 1996 i cili gjithashtu pérmban fugi relevante.

Shérbimi i Prokurorisé Penale éshté agjencia kryesore pér ndjekje penale
udhéhiget nga Drejtori i Prokurorisé Publike i cili gjithashtu éshté edhe Drejtor i
Ndjekjeve Penale pér té Hyrat Publike dhe Ndjekjet Doganore.

Policét jané hetuesit primaré dhe nuk jané subjekt i udhézimit ose kontrollimit
nga té Shérbimi i Prokurorisé Penale (SHPP), roli i hetuesit dhe prokurorit kryesisht
jané té ndara, pérjashtim bén Zyra pér Mashtrime té Rénda e cila ka pér detyré
pér ndjejken e dhe zbulimin e krimeve té mashtimeve té rénda mitmarrjeve dhe
korupcionit. Sikurse edhe tribunalét ndérkombétaré punéson nén mbikéqyrje
ligjore, ekipe shumé-disiplinore té kontabilistéve, bankieréve, specialisté pér
kompjuteré, dhe hetues policoré. Funkcionet e tij té specjalizuara i japin té drejté
qé té pérpilojé prodhimin té cilat jané né lidhje me ndonjé hetim ose ndjekje si
dhe pér mos prodhimin dhe kérkimin e fletéurdhéresés pér kontrollim?. Disa
agjenci tjera té specializuara, gé béjné edhe hetimet edhe ndjekjet penale jané
Departamenti i Tregtisé dhe Industris€, Ekzekutivin e Shéndetésisé dhe Sigurisé,
Agjencioni i Mjedisit, dhe Departamentin pér Siguri Sociale. Autoritetet vendore
gjithashtu kombinojné qgé té dyja.

24 “Faza e Hetimore e Procesit Penal né Angli dhe Uells Cape dhe Hodgson” Ed Cape, Jacqueline
Hodgson, Ties Prakken (eds) Té dyshuarit né Evropé: Té drejtat procedurale né fazén hetimore té
procesit penal né Unionin Evropian (Studime Ndérkombétare pér Siguriné shéndetésore
(Intersentia)) 2007, fage 59.

25 Seksioni 2 Akti pér té drejtén penale 1987
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Hetimet duhet té jené né pérputhje me garancité pér té drejtat e njeriut nga
Konventa Evropiane e té Drejtave té Njeriut. Akti i té Drejtave té Njeriut nga viti
1998 (seksioni 3) siguron “Deri mé tani aq sa éshté e mundshme té béhet, duhet
té lexohet dhe té hyn né fuqi legjislacioni primar dhe i sekondar né ményré qé té
jeté né pérputhje me drejtat e Konventés”. Si shembull, SHPP duhet té zbardhé
informacione né favor té té padehurit ose material qé nuk éshté né favor té
déshmitaréve té prokurorisé.

Metodat té bezdisshme hetuese si¢ jané fleté-arresti dhe ndérhyrja elektronike
detyrimisht duhet té jené té autorizuara nga zyrtarét gjyqésoré.

2.2. Rolii policisé si hetuese

Policia pikésépari éshté pérgjejgése pér hetimin e krimeve dhe pyetjen e arestimin
e té dyshuarve, ajo duhet qé té béjé kété pa kontrollin e prokurorit ose ndonjé
autoriteti gjyqésor.

Policia vendos se cilat krime do ti zbulojé, si ti zbulojé ata dhe ké té pyesé e
arestojé. Policia mbledh déshmi, mer né pyetje déshmitaré, pér arrestimin dhe
paraburgimin e té dyshuarve, marrjen né pyetje té té dyshuarve, marrjen dhe
ekzekutimin e urdhér-arresteve té léshuara nga gjyqésia, si dhe sekuestrimin dhe
vézhgimin elektronik. Ata mund té arestojné nése ekziston njé dyshim i arsyeshém
sé njé vepér penale éshté béré, po béhét ose do té béhet.?

Kodi i bashkéngjitur né Aktin policor pér Déshmité Kriminale rregullon kryesisht
kryerjen e hetimeve pérfshiré edhe marrjen né pyetje té té dyshuarve, té drejtat
e tyre gjaté qéndrimit né paraburgim, lirimi i tyre me garanci etj. Policia dhe
zyrtarét e tjeré pérgjegjés pér hetimin e kundérvajtjeve, si¢ jané zyrtarét e té
Hyrave Publike dhe té Doganave té cilét béjné hetime lidhur me mashtrimet
tatimore dhe me kundérvajtjet doganore ose akuzojné té pandehurit sipas
Kodeve.” Déshmité e mbledhura me shkelje té Kodeve mund té pérjashtohen nga
ana e gjykatés?®

Intervistat me té dyshuarit né lidhje me ndonjé kundérvajtje té vecanté dhe ata
qé déshohen nga Gjykata e Qarkut, duhet qé té incizohen ose nése kjo nuk éshté
e mundur té mbahet proces verbal i shkruar.”’ Shpesh heré prokurorét pérdorin
kéta shénime si déshmi kundra té pandehurit dhe secila palé mund gé té kérkojé
té keté njé kaseté té cilén do ta pérdorte né gjykaté.

26 Seksioni 60, 67 Akti pér polici dhe pér déshmi penale 1984.
27- Seksioni 78 i Aktit pér polici dhe pér déshmi penale 1984.
28 Seksioni 24 Akti pér polici dhe pér déshmi penale 1984.

2. Seksioni 58 Akti pér polici dhe pér déshmi penale 1984.

—@—
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Njé deklaraté pranimi e marré nén presion, i definuar si torturé, trajtim johuman
apo degradues, ushtrim dhune ose kércénim nga njé person i cili ka dhéné até ose
rrethanat e dhénies sé saj e béjné até jo té besueshme mund té mos pérdoret
kundér personit né gjykaté.’® Nése né seancé mbrojtja sugjeron se deklarata e
pranimit éshté marré me presion gjygi nuk mund té pranojé até né dosje té
déshmive pérderisa nuk déshmohet se ajo nuk éshté marré me presion.’ Gjykata
po ashtu ka njé diskrecion té pérgjithshém pér té pérjashtuar déshminé nése “duke
marré parasysh té gjitha rrethanat, pérfshiré edhe rrethanat né té cilat éshté
marré déshmia, pranimi i déshmisé do té kishte njé efekt aq kundérshtues né
drejtésiné e procedurés gjyqésore sa qé gjyqi nuk do duhet té pranojé até”.*’

| pandehuri paralajmérohet me fjalét “ju mund té démtoni mbrojtjen tuaj nése nuk
pérmendni gjaté marrjes suaj né pyetje dicka né té cilén ju do té mbéshteteni mé voné
gjaté seancés né gjyq"** Konkluzione kundérshtuese mund qé té nxiren kundér té
pandehurit i cili mbéshtetet né materjale té tilla gjaté senacés gjyqésore.** Kjo mund
t'ia réndojé punén avokatit mbrojtés i cili késhillon klientin e vet gjaté géndrimit né
arrest né polici meqé né até piké mund té jeté shumé véshtiré té pércaktohet nése
mund qé ti propozojé atij ndonjé nga mjetet pér vetémbrojtje nése ata ekzistojné,
si dhe né pikén se ¢faré késhille ti japé klientit, éshté plot e pérplot me véshtirési.

Gjykata duhet té keté para sysh se njé i dyshuar mund té keté marré késhillé
juridike té mbrohet né heshtje.*® Numri i kétyre rasteve dhe interpretimi i késaj
dispozite éshté shumé e gjeré. Gjyqata Evropian vendosi gé konkluzionet e kétilla
kundérshtuese té jené “domosdoshmérish té kufizuara™® Gjykata Evropiane e té
Drejtave té Njeriut ka vendosur se shtyrja e kohés pér gasje te késhillat juridike
né rrethana kur mund té nxirren konkluzione kundérshtuese nga heshtja nuk jané
né pérputhshméri me té drejtat e garantuara sipas Nenit 6 (3) té Koventés.”

Gjaté njé hetimi policia mund té aplikojé te gjykata pér urdhér-bastisje pér té
ekzekutuar bastisje té pronave.*® Ndérhyrja né telekomunikime mund té pérdoret
si njé vegél hetimore, por nuk mund té pérdoret né gjyq si déshmi. Pérkundér
urdhéresés pér bastisje e cila kérkon autorizim gjyqésor, urdhri pér ndérhyrje
elektronike kérkon miratim ministror té Sekretarit Shtetéror. Ai mund té
autorizohet nése éshté né interes shtetéror ose éshté pér té parandaluar ose
detektuar njé krim té réndg, pjesé pérkufizimi i té cilit éshté njé dénim i pritur prej

30. Pér shembull, Murray kundér Britanisé sé Madhe A 300-A (1994) paragrafi 55, Condron kundér
Britanisé sé Madhe (2001) 31 EHRR 1.

31 Seksioni 60 Akti pér polici dhe pér déshmi penale 1984, Kodi C, seksioni 11 dhe Kodi E.

32 Seksioni 76 Akti pér polici dhe pér déshmi penale 1984.

33 Seksioni 76 (2) Akti pér polici dhe pér déshmi penale 1984.

34 Seksioni 78 Akti pér polici dhe pér déshmi penale 1984.

35 Seksioni 34 Akti pér té drejtén penale dhe pér rend publik 1994.

3. Akti pér polici dhe pér déshmi penale 1984 Kodi C 10.5.

37- Averill kundér Britanisé sée Madhe (2001) 31 EHRR 839 né paragrafin 47.

38 Shih Condron kundér Britanisé sé Madhe (2001) 31 EHRR 1.
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tre viteve burgim.*” Materjali déshmues i marré me ané té dhunés, jo si né té gjithé
jurisdikcionet, éshté i pa pranueshém si déshmi né gjykaté.

Policia mund qé té zbatojé njé proceduré identifikimi para shqyrtimit té akuzés si
pér shembull rradhitja e té dyshuarvedhe indentifikimi grupuese gjaté té cilave
té pandehurve do t'ju jepet “njé mundési e arsyeshme qé té kené pérfagésues
(avokat) ose ndonjé mik gjaté procedurés.®

Nuk ekzistojné rregulla formale pér marrjen né pyetje té déshmitaréve té cilét nuk
jané té dyshuar.

Pérkundér shumé sistemeve Evropiane, Britania e Madhe nuk ka pérkufizim juridik
té termit “i dyshuar”. Paraburgimi né arrest policor mé i gjaté se 36 oré kérkon
autorizim gjyqésor.“! Paraburgim pa akuzé deriné 28 dité lejohet sipas akteve pér
terrorizém té vitit 2000 dhe 2006. Njé person i arrestuar ka té drejté konsultimi
me njé avokat privat nése personi “kérkon njé gjé té tillé”, dhe até duhet lejuar té
béjé njé gjé té tillé sa mé shpejt gé té jeté e mundshme. Kjo mund té shtyhet pér
deriné 36 oré né rrethana té caktuara ose shtaté dité né raste té llojit té krimit té
definuar “terrorizém”.*2

Njé oficer arresti me detyré né stacionin policor ngarkon té dyshuarit pér kryerje
té krimeve dhe vendos nése ata duhet té léshohen me garanci ose té mbahen né
paraburgim né pritje té shqyrtimit gjyqésor pér paraburgimin.

2.3. Roliiprokurorit

Prokurorét mund té késhillojné policiné gjaté procesit té hetimit, SHPP drejton
akuzén pér shumé vepra penale.

Shérbimi i Prokurorisé Penale éshté themeluar mé 1995. Njé géllim i ndarjes sé
rolit té policisé dhe prokurorit, si dhe garantimi té pavarésisé sé tyre nga policia,
shihet né ndarjeje té garté té punés mes tyre, ashtu gé prokuroria té mos keté
kurrfaré roli mbikéqyrés ndaj policisé. Késhtu, SHPP éshté pérgjegjés pér sjelljen
e rasteve para gjykatés. Megjithaté, njé dyfishim i shquar ekziston mes dy
funksioneve né faktin se SHPP késhillojn dhe udhéheq policing, shqyrtojn
materialin hetimor para parashtrimit té akuzave penale dhe udhézojné policiné
né lidhje me até se ¢faré akuza penale mund té parashtrohen.

3. Seksioni 8 Akti pér polici dhe pér déshmi penale 1984.

4. Seksionet 5 dhe 17, Akti pér rregulloren e kompetencave hetimore 2000.

41 Seksionet 34, 37, 39, 40, 41, 42, 44 dhe Kodi C Akti pér polici dhe pér déshmi penale 1984.

42 “Udhézimi i Drejtorit pér udhézimet pér akuzim pér policét dhe prokurorét penal, léshuar nga
Drejtori pér ndjekje penale publike ndér S37A té Aktit pér polici dhe pér déshmi penale 1984”
botimi i 3-té, shkurt 2007.

4. Seksionet 71 dhe 72 té Aktit pér krime té organizuara té rénda dhe pér polici 2005.
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Prokurorét penal gé punojné brenda zyrés sé Drejtorit té Prokurorisé Publike iu
japin “hetuesve udhézim dhe késhilla gjaté procesit té hetuesisé dhe té ndjekjes
penale. Kjo mund té pérfshijé pika té hetimit, té kérkesave pér déshmi, dhe té
asistencés né ¢farédo procedure para-akuzuese. Prokurorét Penal do té jené pro-
aktivé gjaté identifikimit, dhe aty ku éshté e mundshme, korrigjimit té& mangésive
né déshmi dhe né sjelljen e konkluzioneve té parakohshme pér rastet té cilat nuk
mund té pérforcohen me ané té hetimit té métejmé” Prokurorét duhet té
sigurohen se i kané té gjitha informacionet e nevojshme pér té sjellé njé vendim
me informacion pér ményrén se si té veprohet mé sé miri me até rast. Megjithaté,
prokurorét “nuk mund té udhézojné policiné apo hetues té tjeré.”*

Prokurori po ashtu mund té ofrojé imunitet nga ndjekja penale kur njé gjé e tillé
éshté e pérshtatshme pér hetimin apo ndjekjen penale pér ¢farédo kundérvajtje,
ose kur njé person ofron asistencé, mund té siguron njé veprim pér té mos pérdoré
njé déshmi té caktuar kundér atij personi.*

2.4. Akuzimi i té dyshuarve pér veprén penale

Pérkundér disa sistemeve té sé drejtés civile, ndjekja penale nuk éshté e
detyrueshme dhe prokurori ka diskrecion té gjeré pér ményrén se si té ngrihet
padia me njé pohim té pabazuar pér njé kundérvajtje penale. Drejtori i Prokurorisé
Publike ka sjellé udhézime té detyrueshme pér vendimet pér dhénien e akuzés
duke theksuar né formé té dispozités se “Prokurorét dhe hetuesit punojné ngushté
me njéri tjetrin, por pérgjegjésiné pérfundimtare pér sjelljen e vendimit nése njé
rast duhet té pércillet mé tej géndron tek shérbimi i prokurorisé.”*> Ndryshe nga
sistemet tjera té vézhguara pér géllimet e kétij punimi, gjykatat né Angli dhe Uells
nuk e rinovojé ose vértetojné ndonjé aktpadi ose déshmi té cilat e pérmbajné até
ose té rishikojné vendimin e prokurorit.

Prokurori, gjithashtu, mund té marré vendim unik pér ngritjen e padisé né Gjykaté
e Qarkut ose Gjykatés sé Magjistraturés. ka njé rol té réndésishém né vendosjen
nése duhet akuzuar njé i dyshuar dhe prokurorét japin asistencé 24 oré policisé
pér mundésimin e konsultimeve efikase dhe efektive té parakohshme dhe marrjen
e vendimit pér akuzé.
Polici i arrestit né ¢do stacion policor vendos nése duhet qé té ngrijé padi penale
kundra njé personi té dyshuar i cili ndodhet né arrestim, kjo nuk mund gé té béhet
nga oficeri policor i hetuesisé.* Policia mund té ngre akuzé pa informacion prej
SHPP vetém né rast té kundérvajtjeve té lehta té cilat mund té gjykohen né
Gjykatat Magjistruese. Né raste té tilla SHPP ndjek, prokurorét rishikojné
déshmité, pércaktojné veprén penale dhe njoftojné oficerin e arrestit i cili vendos

44. Pjesa IV, Akti pér polici dhe pér déshmi penale 1984.

4. Seksionet 37, 37A, 37B té Aktit pér polici dhe pér déshmi penale 1984.

4. “Udhézimi i Drejtorit pér udhézimet pér akuzim pér policét dhe prokurorét penal, léshuar nga

Drejtori pér ndjekje penale publike ndér S37A té Aktit pér polici dhe pér déshmi penale 1984”
botimi i 3-té, shkurt 2007.
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nése allé a ekzistojné déshmi té mjaftueshme pér té akuzuar njé person me padi
penale ose pér té autorizuar paraburgimin e tij pér njé periudhé kohore té
nevojshme pér mbledhjen e déshmive, ose té pyesin té dyshuarin me géllim qé té
marrin déshmi.

SHPP mund qé té vendosé né ményré alternative si dhe né diskrecion, nése nuk
ka déshmi té mjaftueshme pér té ngarkuar diké me vepér penale, ose pérveg
ekzistimit té déshmive njé njeri nuk duhet qé té ngarkohet ose ndéshkohet. SHPP
mund té vendosé pér t'i térhequr vérejtjen personit né vend se ta akuzojé até.”’
Polici i arrestit atéheré duhet qé me shkrim té informojé até se nuk do té ndiget.*

Polici pér arrest, po ashtu, mund té lirojé personin pa akuzé ose ta paraburgosé
até né pritje té vendimit nga ana e SHPP pér ngritje té akuzés.

Prokurorét kané njé diskrecion tepér té gjeré né até se a té ngrejé ¢éshtjen pérpara
gjykatés ose jo; normalisht qé SHPP vendos vetém se pasi té kené mbaruar té
gjitha hetimet dhe pas rishikimit té tét gjitha déshmité e mundshme.

DPP vendosin udhézime nése duhet gé té aplikohen testim pér interesat publike
dhe déshmuese gjaté vendimit se vallé mos ndoshta njé rast do té dérgohet né
gjykaté. Testimi i déshmive duhet té shihet nése ka “prova té mjaftueshme pér té
siguruar njé pamje reale té dénimit kundér secilit té dyshuar pér ¢farédo akuze.”
Gjaté pércaktimit té késaj prokurori “patjetér té marré né konsideraté ¢faré mund
té jeté rasti i mbrojtjes, dhe sa éshté e mundshme qé ajo té ndikojé né pamjen e
dénimit. Njé rast i cili nuk kalon fazén qé merret me déshmité nuk duhet té kalojé
mé tutje, pavarésisht sa i réndé dhe sa i ndjeshém gé mund té jeté rasti.” Por “kur
éshté e garté, para grumbullimit dhe marrjes né konsideraté té té gjitha déshmive
té mundshme, se interesi publik nuk kérkon ndjekje penale. Né kéto raste té rralla
prokurori mund té vendosé qé rasti nuk duhet té vazhdojé mé tej".

Né vend se njé rast té dérgohet né gjyq, né “raste té pérshtatshme” njé person,
nén udhézimin e prokurorit, mund té pranojé vérejtje, njé vérejtje té kushtézuar,
njé qortim ose njé paralajmérim té fundit.*” Prokuroré munden qé personalisht té
léshojné vérejtje formale pér té dyshuarit. Njé vérejtje e kushtézuar mund té
kérkojé ndonjé formé té riparimit ose kryerjes sé ndonjé akti tjetér.”

4. “Udhézimi i Drejtorit pér udhézimet pér akuzim pér policét dhe prokurorét penal, léshuar nga
Drejtori pér ndjekje penale publike ndér S37A té Aktit pér polici dhe pér déshmi penale 1984”
botimi i 3té, shkurt 2007. 2. Dispozitat dhe principet kryesore té kétij udhézimi; seksioni 37B (5) i
aktit pér polici dhe pér déshmi penale 1984

“8. Seksioni 37B (6) i Akti pér polici dhe pér déshmi penale 1984.

49- Akti pér té drejtén penale 2003, pjesa 3 dhe Kodi i praktikés pér vérejtje té kushtézuar.

50 R, kundér Drejtorit té Zyrés pér mashtrime té rénda, ex parte Smith [1993] AC1 (House of Lords).
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2.5. Hetimet nga Prokurori

Drejtori i Prokurorisé Publike éshté i autorizuar pér hetimin e veprave penale té
caktuara ngritje padie nga ana e forcave kundér krimit, trafikimit me drogé,
terrorizmit, larjes sé parave, kundérvajtjeve lidhur me té drejtat autoriale, dhe
shmangieve té pagimit té tatimeve®'. Prokurori mund té léshojé njoftim pér zbulim
me té cilén kérkon nga personi qé do t'u pérgjigjet pyetjeve té ndérlidhura me
hetimin, té sigurojé informacione qé kané té béjné me ¢éshtjen specifike dhe té
pérpilojé dokumentacionin. Hyrja né pronat pér té gjetur materiale kérkon njé
urdhér-arrest, por vetém se prokuroria (jo policia) mund té aplikojné pér urdhér-
bastisjeje. Nuk ekziston kurrfaré kriteri qé avokati mbrojtés té jeté i pranishém
gjaté bastisjes. Zyra pér mashtrime té rénda mund té detyrojé njé person té jep
pérgjigje né pyetje edhe pasi qé njé i pandehur té jeté akuzuar.>’ Pérgjigjet e
detyruara mund té mos shfrytézohen kundér personit né ndjekje penale ose né
hetime.*

2.6. Rolii avokatit mbrojtés

Duke mos pasur njé hetim kontrollues nga ana e gjygésorit dhe pér arsyen se
shumica e té pandehurve pranojné fajin, roli i avokatit mbrojtés éshté shumé i
réndésishém. Né Angli dhe Uells, zakonisht, pérveg prokurorit, avokatit mbrojtés
éshté i vetmi person juridik i pérgatitur pér té shqyrtuar vallé a ekzistojné déshmi
té mjaftueshme pér té vértetuar fajésiné e té dyshuarit.

Roli i avokatit mbrojtés buron drejtpérdrejté nga e drejta e té pandehurve pér té
mbrojtur veten e tyre. Njé avokat “e ka pér detyré té thoté né emér té klientit né
ményré té duhur até qé klienti do té thoshte pér vete po ge se klienti do posedonte
aftésité dhe njohurité e duhura™** Avokati mbrojtés mund ta késhillojé klientin e
dyshuar né stacionin policor dhe té jeté prezent gjaté marrjes né pyetje. Kodi C
nga Akti i policisé dhe i déshmive penale shpjegon rolin e avokatéve mbrojtés né
stacionin policor pér “té mbrojtur dhe avancuar té drejtat ligjore té klientit té
tyre.” Kjo mund té kérkojé qé té béhet késhillimi i klientit pér té shmangur
pérforcimin e rastit té prokurorisé. Ata po ashtu mund té intervenojné gjaté
marrjes né pyetje né kérkim té gartésimit, té sfidojné pyetjet jo té pérshtatshme
dhe ményrén né té cilén ato parashtrohen dhe té késhillojné klientin té mos
pérgjigjet né pyetje té vecanta ose té japin késhilla té métejme juridike.>

51 Seksioni 65 i Aktit pér procedura dhe hetime penale 1996, por mund té pérdoret kundér personit
pér kundérvajtje pér shkak té déshtimit pér té siguruar njé deklaraté ose pér déshmi té rreme.

52 Udhézuesi né Puné profesionale té avokatéve, Shoqata e Drejtésisé né Londér, Londér, 1999 f.
382.

53. Akti pér polici dhe pér déshmi penale 1984, Kodi C, shénime pér udhézim 6D

54 Akti pér polici dhe pér déshmi penale 1984, Kodi D.

55 Udhézime pér zbardhje té prokurorit té pérgjithshém, paragrafi 8
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Késhtu, i dyshuari ose avokati nuk ka té drejté té qasjes né hetimet policore ose
né dosjen e rastit. Ai nuk ka as té drejtén e kérkimit pér ndérmarrjen e disa
hetimeve. Pérveg késaj, Kodi i SHPP pér prokuroriné e Qarkut thekson “Edhe pse
prokurori fillimisht merr né konsideraté déshmité dhe informacion té siguruar nga
policia dhe hetuesit tjeré, i dyshuari ose ata té cilét kryejné detyrén né emér té tij
ose asaj mund qé té dorézojné déshmi ose informacione te prokurori népérmjet
policisé ose hetuesve tjeré, para shqiptimit té akuzés, pér té ndihmuar né
informimin e vendimit té prokurorit”.

Gjithashtu duke mos pasur gasje né dosjen e hetimit policor, avokatét mbrojtés
duhet gé té kené njé kopje té dosjes sé kompletuar né arrest pérderisa né stacionin
policor dhe mé pas pér shqyrtimin e fajit, njé kopje té kompletuar té dosjes.

Avokatét mbrojtés mund té kryejné hetimet e veta dhe té intervistojné
déshmitarét e mundshém. Megjithaté, ata nuk kané kompetenca formale pér té
béré kété gjé dhe kurrfaré fondesh publike pér kété. Né praktiké kjo do té thoté
njé intervistim i thjeshté i déshmitaréve té cilét kané déshiré pér bashképunim

2.7. Zbulimi i déshmive

| padituri ka té drejté qé té marré njé kopje té déshmive té prokurorisé vetém pasi
qé té jeté ngritur aktpadi kundra tij ose éshté i thirrur né gjykaté.

Zbardhja e déshmive pér mbrojtjen éshté e rregulluar me Aktin pér Proceduré
Penale dhe Hetime té vitit 1996 dhe me njé doracakun pér Kodin e Praktikave i
botuar nga Avokati i Pérgjithshém. Kéto dispozita jané té shprehura si “Zbardhje
qé kané lidhje me sigurimin e mbrojtjes me kopje, ose qasje té ¢farédo materiali i
cili me arsye mund té konsiderohet i afté pér té zvogéluar rastin e prokurorisé
kundér té akuzuarit, té ndihmojé rastin e pér té akuzuarin ose té ndihmojé rastin
pér té akuzuarin, risi gé mé paré nuk ka gené té zbuluara.”*

Né praktiké, megjithaté, policia shpesh dhe né njé fazé té hershme, do té zbardhé
pér té dyshuarit dhe pér avokatét informacionin pér rastin dhe géndrimin e
policisé. Kjo mund té jeté e réndésishme mé voné kur pércaktohet nése njé
konkluzion mund té nxirret nga heshtja pa marré parasysh marrjen né pyetje ose
déshtimin pér té siguruar shpjegim né kohé, ndérsa mé voné duke u bazuar né
gjykaté si mbrojtje.

Mbrojtja pér prokuroriné mund té sigurojé zbardhjen vullnetare né formé té njé
deklarate mbrojtjeje duke vendosur natyrén e mbrojtjes, fakteve qé i pandehuri i
merr si ¢éshtje, arsyen pér mospajtim, hollésité e fakteve pér t'u mbéshtetur né

56 Udhézime pér zbardhje té prokurorit té pérgjithshém, paragrafi 8
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rastin e mbrojtjes dhe pikat e ligjeve qé duhet marré. Po ashtu mund té sigurohen
hollésité e njé mbrojtjeje me alibi.”’

Udhézimet e Avokatit té Pérgjithshém thoné “Sa mé shumé hollési gé pérmban
deklarata e mbrojtjes, ag mé shumé ka gjasa qé prokurori té marré njé vendim té
bazuar né informacion pér até vallé ndonjé material i mbetur i pazbardhur mundet
me arsye té llogaritet i afté pér té minuar rastin e prokurorit ose pér té asistuar
rastin pér té akuzuarin, e nése duhet té késhillohet hetuesi pér té ndérmarré
hetime té métejme.” Prokurori ka njé detyré té vazhdueshme pér zbardhjen e
fakteve gjaté téré ndjekjes penale.

3. ITALI
3.1. Hyrje

Sistemi Italian i hetimeve penale éshté shumé mé i ndryshém se sa sistemi i Anglisé
dhe Uellsit. Ndryshe nga sistemet e té drejtés civile Kushtetuta italiane e detyron
hetimin e njé krimi té paragitur te Prokurori Publik (Pubblico Ministero) dhe thekson
“Prokurori Publik e ka pér obligim té ndérmerr masa penale”.*® Kjo natyrisht se
nuk éshté e mundshme dhe e realizueshme fizikisht dhe si rezultat i pashmangshém
béhet sistem i mbingarkuar. Si vijim i késaj, né praktiké detyrimi éshté pérmbushur
nése prokurori né ményré formale regjistron denoncimin dhe hap dosjen e
céshtjes, por nése ¢éshtja éshté “hetuar” né té vérteté né ményré aktive varret
nga shumé faktoré si¢ jané pér shembull réndésia e krimit, nése njé person i
vecanté éshté i dyshuar i ¢éshtjes, si dhe ngarkesa me puné e prokurorit dhe
policisé gjygésore e cila éshté e ngarkuar qé té punojé me prokurorin.

Para reformave té vitit 1988, gjykatési hetues guidice istruttore udhéhigte hetimet
me géllim té “vértetimit té sé vértetés” dhe gjykatési i céshtjes pérdorte dosjen e
hetimeve gjaté seancés gjyqésore.” Kodi pér proceduré penale i vitit 1988 bén
dallim té qarté mes fazés hetimore dhe asaj gjyqésore té ndjekjes penale dhe jep
njé ndarje té qarté té pérgjegjésive mes funksioneve hetimore dhe atyre gjygésore
gjaté hetimit preliminar. Kodi ndan masat penale né tri faza: né hetim preliminar,
dégjim preliminar, dhe né seancén gjygésore.

Gjyqésia ose policia hetimore ufficiali di polizia giudiziaria punojné me autoritetin
ose udhézimin e autoritetit gjygésor, prokurorit publik.® Kjo éshté menduar me
qéllim gé té mbahet ndarja mes gjyqésisé dhe fuqisé ekzekutuese. Zyrtarét e
policisé vijné nga forcat e ndryshme policore dha ta mund qgé té punojné me forcat

57- Seksioni 6A Akti pér Proceduré Penale dhe Hetimet 1996.

58 Neni 112 i Kushtetutés italiane

59-Neni 299, Kodi pér proceduré penale, 1930.

¢ Neni 109 nga Kushtetuta, nenet 55 deri 59 té Kodit pér proceduré penale, 1998.
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vendore ose nacionale ose me prokuroriné i cili ka zbatuar funksionin e hetimit
penal funzioni di polizia giudiziari. Secila zyré e prokurorit publik ka zyrén e veganté
policore né ményré qé oficerét e policisé mund qé té avancohen né pozité ose té
largohen nga pozita me aprovimin e krye prokurorit. Policia gjygésore gjithashtu
duhet qé t'ju pérmbahet disa rregullave disiplinore té Kodit té mirésjelljes pér
policiné. Forcat Speciale Policore si¢c éshté Drejtoria Hetuese Kundra Mafisé
Direzione Investigativa Antimafia né njé ményré pér hetim té vecanté té krimeve
té organizuara.”

Si “dosje e dyfishté” funksionon sistemi né Itali né té cilin gjaté fazés hetimore
regjistrimet hetimore sistemohen né njé dosje ose skedar té hetimeve. Né fund té
hetimeve, skedari éshté né dispozicion té paléve, por jo edhe té gjykatésit té
seancés gjyqésore. Palét mund té shfrytézojné kété skedar hetimor pér pérgatitje
pér seancé, dhe gjaté seancés mund té pérdorin materialin nga dosja pér té sfiduar
déshmité e prezantuara gojarisht.

Disa nga funksionet e méparshme té gjykatésit hetues tani kryhen nga gjykatési
pér ndjekje penale preliminare “giudice per le indagini preliminare” ose gip, i cili
intervenon vetém me kérkesé té paléve (normalisht té prokurorit) dhe pér vepra
té pércaktuara dhe specifike. Gip-i mbikéqyr autoritetet hetuese duke vézhguar
aktivitetet e prokurorit dhe duke garantuar té drejtat e personit né hetime.

3.2. Prokurori si hetues

Prokurorét né ményré formale jané anétaré té gjyqésisé dhe garantojné pavarésiné
e gjyqésorit.®? Roli i tyre né thelb ka role té dyfishta té kryerjes sé hetimit
preliminar dhe té dérgimit té rastit né seancé gjyqésore.

Prokurori publik inicion hetime té para indagini preliminari né momentin kur
ndonjé krim paragitet, notitia criminis. Prokurori duhet té regjistrojé njoftimin.
Pastaj Prokurori ka gjashté muaj kohé pér té kompletuar hetimin. Gip-i mund té
japé autorizim pér shtyrje té afatit deri né 18 muaj, ose né raste té rénda, deri né
dy vjet, nése prezantohet shkak i arsyeshém. Prokurori dhe policia juridike mund
té veprojné sua sponte ose sipas njoftimit®,

Koha e hetimeve fillon gé nga momenti i identifikimit té kundérvajtésit té
mundshém. Déshmité e marra pas skadimit té kohés pér hetime nuk mund té
shfrytézohen nga ana e prokurorit.*

¢1. Shiko Astolfo Di Amato “|tali” né Ekciklopedia Ndérkométare e Drejtésisé, Volumi 3, E drejta
penale, Kluwer 2008 parag. 40 - 42.

62 Neni 107 i Kushtetutés Italiane

63. 40. Neni 330, Kodi pér proceduré penale, 1998.

¢4 Neni 406, 407, Kodi pér proceduré penale 1998
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Prokurori éshté pérgjegjés pér grumbullimin e déshmive. Prokurori mund té marré
nén pyetje personat e dyshuar, mund té pranojé deklarata spontane, té marré nén
pyetje persona né lidhje me faktet, té kérkojé identifikimin, té kontrollojé persona
dhe vende, té béjé fotografi dhe té béjé hetime teknike té bén autorizimin e
ndérhyrjeve elektronike, nga gip dhe té zbatojé ndonjé kérkesé urgjente pér
bastisje té castit.®®

Kur policia raporton njé krim te prokurori, kompetencat kalojné né mbikéqyrje té
prokurorit. Prokuroria mund qé té urdhérojé policiné qé té zbatojé disa veprime
hetimore pérfshiré kétu pyetjen e té dyshuarve, déshmitaréve dhe té démtuarve.®
Megijithatg, policia né praktiké ka té drejté diskrecioni té gjeré, ata kur béjné
hetime notitia criminis dhe kur kryejné hetime penale né vendngjarje, mund té
veprojné pa kontrollin e prokurorit. Né kushte normale, prokurori bén vetém
mbikéqyrje sipérfagésore mbi hetimet policore, pérveg se né rastet e médha ku
prokurori né ményré aktive udhéheqé hetimet.®’ Shtrirja e kontrollit gjithashtu
varet nga marrédhénia e punés gé kané prokurori i posagém dhe polici hetues.

Prokurori mund té autorizojé policiné té kryejé puné té fshehtg, sic jané blerjet e
kontrolluara té drogés né rastet e médha té trafikimit me drogé, krimit té
organizuar dhe té terrorizmit.

3.3. Rolii gjykatésit té procedurés preliminare giudice per le indagini
preliminare (gip)

Njé rol té veganté statusor né parashikimin e aktiviteteve té prokurorit dhe
garantimin e té drejtave té personave nén hetime ka edhe gip.

Prokurori mund qé té kérkojé nga gip qé té kufizojé liriné e personit. Gip mund qé
té lejojé pérgjimin e telefonatave, paraburgimin, nén kérkesén e prokurorit
gjithashtu mund té lejojé edhe ndérprerjen e hetimeve. Paraburgimi éshté normal
pér shumicén e krimeve té rénda, si¢ jané terrorizmi, krimi i organizuar, ose
trafikimi me drogé té pérmasave té médha edhe pse mund té aplikohet edhe
paraburgimi shtépiak. Gip-i mund té autorizojé marrjen né pyetje té njé té dyshuari
gjaté arrestit. Marrja né pyetje duhet patjetér té ndodhé brenda pesé ditéve,
pérndryshe i dyshuari do té lirohet.

¢5- Neni 266, Kodi pér proceduré penale 1998.

¢ Neni 267, Kodi pér proceduré penale 1998.

¢7- Giulio Illuminati dhe Michele Caianello “Faza hetimore e procesit penal né Itali’ né Ed Cape,
Jacqueline Hodgson, Ties Prakken dhe Taru Spronken (eds.) Té dyshuarit né Evropé: té drejtat
procedurale né fazén hetimore té procesit penal né Unionin Evropian, Intersentia 2009, f. 134.
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Prokurori mund té kérkojé njé urdhéresé pér pérgjim té bisedave dhe
telekomunikimeve pér klasé té vecanta té kundérvajtjeve® dhe urdhéresa mund
té béhet nése ekziston “indic serioz” pér njé kundérvajtje dhe se ndérhyrja éshté
absolutisht e domosdoshme pér hetimin.®” Pragu éshté mé i larté se né ¢do
juridiksion tjetér evropian, pérfshiré Angliné , Uellsin dhe Bosnjé e Hercegovinén.
Njé ndérhyrje mund té zgjasé pesémbédhjeté dité - afati kohor mund té zgjatet
nga ana e gip edhe pér periudha tjera kohore pesémbédhjetéditéshe nga ana e
gjykatésit, né bazé té kérkesés sé prokurorit.

Né raste urgjente, atéheré kur prokurori beson se zvarritja do ta paragjykojé
hetimin, prokurori mund té fillojé ndérhyrjen dhe menjéheré (brenda 24 oréve) ia
bén me dije gjykatésit i cili duhet té sjellé vendim brenda 48 oréve pér miratimin
e veprimeve té prokurorit. Nése nuk miratohet, ndérhyrja duhet ndalur dhe
rezultatet nga ajo mund té mos shfrytézohet.”

Regjistrimet nga pérgjimet i jepen prokurorit. Mbrojtja ka té drejté té kryejé
inspektim té regjistrimeve, té dégjojé ndérhyrjet dhe té marré shénime pér
rrjedhén e pérgjimeve brenda njé kohe té caktuar.”

3.4. Marrja né pyetje e personave té cilét jané nén hetime, té dyshuarve
dhe té drejtat e tyre

Prokuroria mund qé té detyrojé té dyshuarin, me njé vértetim té dérguar brenda
afatit kohor deri tek avokati mbrojtés ose te avokati mbrojtés i emértuar nga ana
e gjykatés. Refuzimi pér pérgjigjen né pyetje do té dokumentohet né dosjen e
¢éshtjes. Nuk duhet té nxirren konkluzione té pafavorshme nga té heshturit. Edhe
pse njoftimi i késhillit éshté i detyrueshém, prania e tyre né marrje né pyetje nuk
éshté e detyrueshme.

Policia po ashtu mund té ftojé dhe té marré né pyetje déshmitarét dhe té
dyshuarin gjaté fazés hetimore, gé do té thoté, para arrestimit apo paraburgimit.
| dyshuari patjetér té jeté i pranishém, por mund té heshté. | dyshuari duhet
patjetér té keté njé avokat té pranishém gjaté marrjes né pyetje.”” Ftesa duhet
patjetér té njoftojé té dyshuarin pér faktet qé kané té béjné me hetimin. Intervista
duhet, patjetér, té regjistrohet né formé me shkrim, dhe nése i dyshuari éshté i
arrestuar, duhet té keté audio ose video- incizim.

¢8. Neni 266, Kodi pér proceduré penale 1998
¢9- Neni 267, Kodi pér proceduré penale 1998.
70-Neni 267 Kodi pér proceduré penale 1998.
7. Neni 268 Kodi pér proceduré penale 1998.
72-Neni 364, Kodi pér proceduré penale 1998.
73 Neni 63, Kodi pér proceduré penale 1998.
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Personi né hetime ka té drejté té informohet se éshté i dyshuar. Déshmia
vetinkriminuese e dhéné policisé apo prokurorit gjaté marrjes né pyetje por para
se té paralajmérohet pér rrezikun e vetinkriminimit nuk mund té pérdoret kundér
tyre, por mund té shfrytézohet kundér té tjeréve. Né rast se nuk jepet
paralajmérim deklarata e dhéné nuk mund té shfrytézohet kundér askujt né
kurrfaré seance gjygésore penale.”?

Nga kéndvéshtrimi i fazés hetimore kur i pandehuri mund té asistohet nga késhilli,
prokurori mund té emérojé njé ex officio, i cili do té veprojé deri sa ose nése i
pandehuri té njoftojé avokat privat.”* Njé i paraburgosur ka té drejté absolute pér
té takuar avokatin e tij né ¢do kohé edhe pse qasja pér tek késhilli mund té shtyhet
deri né pesé dité gjaté fazés hetimore né vecanti, dhe né rrethana té
jashtézakonshme, si¢ jané frika e kalitjes sé déshmive.”> Deklaratat né té cilat
parashihet vérejtja mund qé té mos pérdoren kundra njé personi né gjykaté.’®

3.5. Mbarimii hetimeve

Me mbarimin e hetimit preliminar, prokurori duhet té njoftojé té pandehurin se
hetimi ka mbaruar. Atéheré béhet zbardhja e ploté e déshmive dhe mbrojtja ka té
drejté té shqyrtojé dosjen e hetimit dhe té marré kopje.”’

Prokurori mund té kérkojé nga gip-i ta anulojé rastin né bazeé té asaj se éshté shumé
i dobét pér té kaluar né seancé gjyqésore ose té dérgojé até pér gjykim “njé dénim
penal me pagesé”, ose nése déshmité jané tepér té forta atéheré mund gé té
kérkojé gjykim té menjéhershém. Prokurori mundet qé menjéheré té dérgojé rastin
pér gjykim pér krimet té cilat parashohim dénime pér mé pak se katér vjet
burgim.’®

Nése prokurori kérkon dérgimin e rastit né gjykaté atéheré gip urdhéron qé té keté
dégjim preliminar udienza preliminare.

Prokurori duhet qé té kérkojé nga gip qé té anulojé rastin nése nuk ka déshmi té
mjaftueshme pér té pérdéftuar fajin, jané né konflikt ose nuk mund qé té pérdoren
né gjykaté, ose né rastet kur i pandehuri nuk mundet gé té gjendet. Gip mund qé
té aprovojé kérkesén dhe té kthejé rastin ose té mbajé dégjimin ku do pérfshijé
prokurorin, personin nén hetime dhe avokatin mbrojtés dhe ndonjérén nga palét
e lénduara. Pasi gé té keté dégjuar palét gip mund qé té shkarkojé rastin, té béjé
vérejtje se duhet qé té béhen hetime té tjera, té regjistrojé ndonjé person tjetér

74 Neni 369 bis, Kodi pér proceduré penale 1998.

75-Neni 104 (3) Kodi pér proceduré penale 1998.

76 Neni 63, Kodi pér proceduré penale 1998.

77-Neni 419 i Kodit té procedurés penale 1998.

78 Neni 408, 416, 550, 459, 453 i Kodit té procedurés penale 1998.
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si kryes i veprés, ose té urdhérojé prokurorin qé té dérgojé njé akt-akuzé pér njé
afat kohor prej dhjeté ditéve.”

Hetimi preliminar mund té anashkalohet nése policia paraburgosé njé preson
inflagrante gjaté kryerjes sé njé krimi, brenda 48 oréve té arrestit, dérgon personin
drejt para gjykatésit gjyqésor pér “miratim”. Né rast se gjykatési nuk e miraton
arrestin, rasti ridérgohet te prokurori dhe nése prokurori dhe mbrojtja bien dakord,
vazhdon né seancé té pérshpejtuar gjygésore. Né rastet tjera prokurori mund ta
kalojé até né njé seancé té pérshpejtuar gjyqésore nése arrestimi in flagrante éshté
miratuar. | akuzuari atéheré sillet para gjyqgit brenda pesémbédhjeté ditéve.®
Proceduré e njéjté mund té adoptohet nése i akuzuari ka pranuar gjaté marrjes
né pyetje.

3.6. Dégjimi preliminar

Dégjimi preliminar mbahet atéheré kur prokurori kérkon qé té dérgohet njé rast pérpara
késhillit té gjykatésve. Prokurori pérmbledhé rezultatet e hetimit dhe diskuton nése
rasti duhet té dérgohet pér gjykim. Dosja e rastit referohet tek gjykatési i dégjimit
preliminar “giudice per ludienza preliminare” (gup) gé ai té vendosé nése rastin duhet
pércjellé né seancé gjyqésore. Dégjimi preliminar mbahet dhe aty marrin pjesé palét.
Prokurorét pérmbledhin rezultatet e hetimit dhe béjné arsyetimin nése rasti duhet té
dérgohet pér gjykim. Mbrojtja mund té sjellé prova té kundérta. | pandehuri mund té
kérkojé té merret né pyetje sipas rregullave pér pyetjen e déshmitarit g€ aplikohen né
gjyq, marrja né pyetje ka vleré té ploté déshmuese né seancén gjygésore.’! Mbrojtja
mund té paraqesé déshmi gjaté dégjimit preliminar. Ata mund té prezantojné déshmi
shfajésuese duke u pérpjekur té ndalojné rastin qé té dérgohet né seancé gjyqésore.

Prokurori mund qé té kérkojé qé gup té anulojé njé rast nése rasti éshté shumé i
dobét pér té vazhduar mé tej me gjykimin,® ai ka njé detyré pozitive té béjé kété
nése mendon né até ményré. Gup-i vendosé vallé ka nevojé pér informacion
plotésues para vendosjes sé rastit pér seancé ose té anulim té tij. Gup-i mund ta
anulojé rastin, por kjo nuk ndalon qé ai té rihapet nése zbulohen déshmi té reja.®

Gup-i ka njé funksion té réndésishém né kryesimin me incidente probatorio, njé
mekanizém i ngjashém me depozitimin pér ruajtjen e déshmive. Prokurori ose personi
né hetime mund té kérkojé qé gup-i té pranojé depozitimin si déshmi gé mund té
shfrytézohet né seancé gjyqésore. Incidente probatorio pérdoret né rastet kur ekzistojné
rrethana bindése, si pér shembull mbrojtja e déshmitaréve nga léndimet, sigurimi i
déshmisé nga dikush qé éshté né prag té vdekjes. Mund qé té mbahet nése: (a) nése

- Neni 409, 415, 550, 417, i Kodit té procedurés penale 1998.
8. Neni 449 i Kodit té procedurés penale 1998.
8. Neni 514 i Kodit té procedurés penale 1998.
8. Neni 125 i Kodit té procedurés penale 1998.
8. Neni 434 i Kodit té procedurés penale 1998.
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éshté e arsyeshme qé déshmitari nuk do té mund té paragitet pérpara gjykatés pér
shkak té ndonjé sémundjeje ose ndonjé shkaku tjetér serioz (b) kur ekziston arsye té
besohet se personi né fjalé u nénshtrohet kércénimeve, dhunés, ofron ose premton
shuma té larta parash ose pérfitimeve té tjera pér té déshmuar ose pér té mos
déshmuar né ményré té rrejshme (c) kur éshté e nevojshme qé té pyetet i pandehuri si
éshté pérshkruar né faktet té pérgjegjésisé sé té tjeréve () té pyesé ata té cilét jané
akuzuar pér krime té ndérlidhura me kéta, (d) té caktojé konfrontim mes tyre gé kané
deklarata kundérshtuese gé té ndalojné déshmité (dh) té marrin déshmi nga ekspertét
ose té zbatojné eksperimente gjygésore nése njé person, njé send ose vend jané subjekt
i ndryshimeve té pashmangshme dhe (e) té béjé njé identifikim i cili nuk mund qé té
béhet né gjykaté.®

3.7. Té drejtat e té pandehurit dhe hetimet e mbrojtjes

Kushtetuta Italiane jep té drejtén e mbrojtjes, e cila pérfshin kohé té mjaftueshme
dhe kushte adekuate pér pérgatitjen e mbrojtjes dhe té drejtés né avokat
mbrojtés.®

Avokati mbrojtés né sistemin Italian ka njé rol shumé mé aktiv né fazén hetimore
se sa né sistemin e té drejtés zakonore. Gjaté fazés preliminare, mbrojta gjithashtu
mund qé té ndérmarré hetime, ky proces duhet qé té jeté i barabarté me hetimet e
prokurorisé. Sidogofté, nuk pérdoret shumé nga ana e avokatéve mbrojtés.
Shénimet mbi hetimet e mbrojtjes mund gé té prezantohen né secilén fazé té
procedurés dhe ju jepet e njéjté peshé sikurse edhe déshmive té nxjerra nga ana
e prokurorisé.® Mbrojtja mund qé té kontaktojé déshmitaré té mundshém dhe
nése njé peron refuzon qé té japé deklaraté, mbrojtja mund qé té kérkojé nga
prokuroria ose gip qé té thérrasé personin né fjalé pér pyetje. Nése déshmitari i
mundshém pranon qé té flasé me avokatin mbrojtés mund qé té béhet njé
deklaraté me shkrim ose pyetjet té incizuara. Nga ana e avokatit mbrojtés kéta
do té dérgohen deri te gip.

| pandehuri dhe avokati mbrojtés munden, po ashtu, té kérkojné autorizim nga
gip-i pér gasje né pronat private. Mund té mbahen shénime pér ¢do qasje té tillé té
siguruar dhe, ato mund té paragiten si déshmi né seancén gjyqésore. Sido qé té jeté
mbrojta nuk ka té drejté té kérkojé urdhra pér pérgjim nga gip gjaté hetimeve.

Pérkundér ndarjes sé posteve gjygésore dhe hetuese té cilat u sollén si risi né vitin
1988 kritikat kané vérejtur njé shkallé té larté té pranimit nga ana e gip dhe gup
né kérkesén e prokurorit pér paraburgim, pérgjimin e telefonatave dhe dorézimin
pér gjykime.?’

8. Neni 392 i Kodit té procedurés penale 1998.

8- Neni 24 dhe 111 i Kushtetutés Italiane

8. Neni 327 bis Kodit té procedurés penale.

8. Pér shembull, Elisabetta Grande, “E drejta penale: Rezistenca e njé Mentaliteti” né Jeffrey S.Lena
dhe Ugo Mattei (Eds) Hyrje né Ligjin Italian 2002 Kluéer, f.191.
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4. BOSNJA E HERCEGOVINA
4.1. Hyrje

Reformat e médha né sistemin e drejtésisé penale té vitit 2003 vendosén rolin e
prokurorit né hetime dhe né ndjekje penale té krimeve. Reformat anuluan zyrén e
gjykatésit hetues, duke i dhéné pérgjegjésité Zyrés sé Prokurorit pér té kryer hetimet
e kundérvajtjeve brenda juridiksionit té Gjykatés sé Bosnjé e Hercegovinés.

Kapitullii VliKodit pér Proceduré Penale, té vitit 2003, thekson rolin e Prokurorit.
Sistemi nuk ka gjykatés hetues, né vend té tij prokurori mund t'i marré punét e
gjykatésit para procesit té dégjimit gjygésor, té njohur si gjykatés i seancave
preliminare, pér procedurat e para-padisé ,si¢ éshté arresti, urdhéresa pér bastisje,
kérkesat pér urdhra pér ndérhyrje dhe paraburgimi i té dyshuarve gjaté hetimit.

Té drejtat dhe detyrat e prokurorit jané té definuar si “zbulimi dhe ndjekja penale
e autoréve té veprave penale gé bien né juridiksion té gjykatés®",

Prokurori, duke gené i vetédijshém pér bazat e dyshimit se njé vepér penale éshté
kryer, duhet, patjetér, t'i ndérmerr hapat e nevojshém pér té zbuluar, hetuar dhe
pér ti identifikuar té dyshuarit, té udhéheqé dhe té mbikéqyré hetimin dhe té
udhézojé zyrtarét e autorizuar se si duhet identifikuar té dyshuarit. Prokurori,
gjithashtu, mund té sigurojé imunitet,® té léshojé ftesé dhe urdhéresa, té
urdhérojé zyrtarét e autorizuar t'i zbatojné urdhrat gjygésore, té vendosé pér fakte
té nevojshme, si¢ jané kérkesat pér proné dhe pér konfiskim.

Né praktiké, Prokurori punon me Agjenciné shtetérore pér hetime dhe mbrojtje
(AShHM) pér té kryer kéto detyra, ose mund té béjé delegimin e detyrave té
ndryshme né mbikéqyrje té AShHM-sé. Hetuesit té cilét mund té jené policé ose avokaté
qé jané té punésuar né Zyrén e Prokurorit pér té ndihmuar prokurorét pér té hetuar.

Detyrat pérfshijné grumbullimin e déshmive, dhénien e imuniteteve, kérkimin e
informacionit nga autoritetet, léshimin e ftesave dhe urdhéresave, urdhérimin e
zyrtaréve té kryejné detyrat e parapara, pérpilimin e kérkesave pér prona dhe
léshimin e padive penale. Né praktiké, Prokurori kryen intervistat me té dyshuarit,
pér shembull, gjaté realizimit té urdhéresés pér bastisje.

Neni 14 i Kodit pér proceduré penale: "Barazia e arméve” siguron gjykatén se duhet

t'i trajtojé té gjitha palét dhe avokatin mbrojtés né ményré té barabarté dhe té
sigurojé pér secilin mundési té barabarta pér qasje te déshmité dhe t'i prezantojé

8. Neni 35, Kodi pér proceduré penale 2003.
8. Vetém se kryeprokurori mund qé té japé imunitet
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déshmité né seancén kryesore. Ai, po ashtu, siguron se Prokurori dhe trupat e tjeré
pjesémarrés, duhet patjetér té studiojné dhe té vendosin me vémendje té njéjté
faktet té cilat jané shfajésuese si edhe fajésuese pér té dyshuarin e akuzuar.

Jané shprehur brenga serioze pér Gjykatén e Bosnjé e Hercegovinés pér deficit té
financimit lidhur me hetimet e mbrojtjes té cilat jané kérkuar gé nga viti 2003, qé
si gjykaté hetimore nuk i kryen dhe nuk e luan mé kété rol.”

4.2. Paraburgimi gjyqésor

Kodi pér proceduré penale autorizon gjerésisht paraburgimin paragjygésor té njé
té dyshuari pa akuzé. Né rrethana specifike ku ekziston “dyshimi i bazuar” se njé
person ka kryer njé kundérvajtje (friké nga fluturimi, déshmitar ose ngatérrim té
déshmive, friké nga kryerja e veprave tjera, lirim me dorézani (kaucion) duke
shkaktuar shqetésim né rendin publik né aspekt té krimeve qé marrin dénime me
mé shumé se dhjeté vjet) gjykatési i seancés preliminare mund té japé urdhér pér
paraburgimin e té dyshuarit né kohézgjatje njé muaj. Njé panel rishqyrtimi i
pérbéré nga tre gjykatés mund té zgjasin kété edhe pér dy muaj tjeré. Ai mund té
zgjatet pér tre muaj né rastet e dénueshme me dhjeté vjet burgim, nése ekzistojné
“arsye posagérisht té réndésishme”. Zgjatje prej tre muajve té tjeré mund té
urdhérohet edhe dy heré pér géllim té pérfundimit té hetimit né rrethanat e
kombinuara té vecanta kur béhet fjalé pér mundési té njé dénimi pér mé shumé se
20 vjet dhe pér “rast jashtézakonisht kompleks”. Personi duhet té lirohet me skadimin
e cilés do periudhé kohore nése nuk konfirmohet kurrfaré padie penale. Lejohet apelimi
né secilén fazé.”* Késhtu njé person mund té paraburgoset pér dymbédhjeté muaj
pa akuzé gjaté kohés sé hetimit (né bazé té asaj qé shkruhet né statut).

4.3. Roliiprokurorit

Prokurori duhet té japé urdhér pér hetim nése ekziston bazé pér dyshim se njé
vepér kriminale éshté kryer. Prokurori duhet té ceké hapat e nevojshém té hetimit.
Né rast se prokurori nuk vendosé té japé urdhér pér hetime, pér shembull nése
statuti i kufizimeve ka skaduar apo éshté evidente se nuk éshté kryer kurrfaré
vepre penale, pala e prekur dhe personi i cili raporton veprén duhet té njoftohen
brenda tre ditéve té marrjes sé vendimit.”

“Zyrtarét e autorizuar” sipas Kodit (kryesisht zyrtarét e forcave policore duhet té
njoftojné prokurorin nése ekzistojné baza pér dyshim té kryerjes sé veprés penale
pér té cilén parashihet dénim me burg mbi pesé vjet. Nén udhéhegje té prokurorit
zyrtari duhet té ndérmarré hapat e nevojshém pér gjetjen e kundérvajtésit dhe té

9. Shih p.sh. Bogdan Ivanishevig, Dhoma pér Krime Lufte né Bosnje e Hercegoviné: Nga Gjykata
Hibride tek ajo Vendore (2008), Qendra Ndérkombétare pér té Drejtén Tranzitore, f. 17.

9. Neni 131, Kodi pér proceduré penale 2003.

92-Neni 216, Kodi pér proceduré penale 2003.
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grumbullojé déshmi né lidhej me veprén e kryer. Zyrtari mund té veprojé pa njoftuar
prokurorin, né rast se zvarritja né kohé do té ishte e rrezikshme.” Prokurorét dhe
hetuesit té punésuar nga Zyra e Prokuroréve gjithashtu konsiderohen si “zyrtaré
té autorizuar””.

Prokurori éshté i autorizuar pér ndérmarrjen e té gjitha veprimeve té nevojshme
hetimore, si¢ éshté marrja né pyetje e té dyshuarit, té palés sé prekur dhe té déshmitaréve,
kryerja e hetimeve té vendit té krimit dhe rikonstruksioni i rastit, mbrojtja e
déshmitaréve dhe e informacioneve, si dhe marrja e asistencés nga ekspertét.
Prokurori mund té urdhérojé mbajtjen e té dyshuarit nén arrest pér ta marré até
né pyetje, por duhet ta njoftojé gjykatésin e gjykimit preliminar. *°

Prokurorét ose hetuesit mund té ndérmarrin hapa hetimi si¢ jané kryerja e
bastisjeve dhe sekuestrimi, si dhe marrja e deklaratave. Gjykata mund té léshojé
urdhér pér bastisje né bazé té kérkesés sé béré nga prokurori.?

Ata gjithashtu mund té dérgojné kérkesé me shkrim njé personi pér t'u paragitur dhe
pér té marré deklaratén, por personi nuk éshté i detyruar té japé deklaraté té tillé.
| dyshuari duhet, patjetér, té informohet pér té drejtat e tij/té saj si¢ jané e drejta pér
tu mbrojtur me heshtje, pér avokat, pér pérkthyes, dhe se deklarata mund té
shfrytézohet kundér personit né seancén gjyqésore dhe pér akuzén dhe pér bazat e
akuzés.”” Gjaté marrjes né pyetje déshmitari duhet té pérgjigjet me gojé dhe “Pas
pyetjeve té pérgjithshme ftohet té paragesé cdo gjé qé e di né lidhje me rastin,
ndérsa mé voné i parashtrohen pyetje gé kané pér géllim kontrollimin, plotésimin dhe
shpjegimin e deklaratés. Gjaté dégjimit té déshmitarit ndalohet ushtrimi i mash-
trimit ose parashtrimi i pyetjeve té cilat ve¢ mé pérbéjné pérgjigjen e déshiruar”
dhe “Déshmitari duhet té pyetet prej nga i di faktet pér té cilat ai po déshmon”.”

Prokurori ose gjygi mund té ftojé njé déshmitar qé té paraqitet pér t'u marré né
pyetje: né bazé té kérkesés sé prokurorit gjyqi mund té gjobité njé déshmitar pér
mosparagitje né gjyq pa arsye té vérteté.”

Njé i dyshuar nén hetime duhet té merret né pyetje nga ana e prokurorit ose
zyrtarit té autorizuar. Pérdorimi i “forcés, kércénimit, mashtrimit, narkotikéve dhe
i mjeteve tjera qé mund té ndikojné né liriné e vendimmarrjes dhe té shprehurit
té vullnetit gjaté dhénies sé deklaratés ose rréfimit” éshté e ndaluar dhe njé
deklaraté té kétillé do té llogaritej si e pavlefshme pér né gjykaté'®. Duhet mbajtur

93 Neni 218, Kodi pér proceduré penale 2003

94 Neni 20 (g), Kodi pér proceduré penale 2003

95. Neni 217, Kodi pér proceduré penale 2003

% Neni 53, Kodi pér proceduré penale 2003

97-Neni 219 (3), 78 dhe 86 i Kodi pér proceduré penale 2003
9. Neni 86 (7), dhe 8 Kodi pér proceduré penale 2003

99- Neni 81) Kodi pér proceduré penale 2003

100. Neni 77 Kodi pér proceduré penale 2003
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shénime pér marrjen né pyetje té dyshuarit dhe “Pjesét e réndésishme té
deklaratés duhet futur né regjistér fjalé pér fjalé”, dhe sipas rregullés ato duhet
té regjistrohen né audio dhe video.'

Njé aktpadi nuk mund té léshohet pa u béré pyetja e té dyshuarit.'? Kjo éshté né
kundérshtim me sistemet e té drejtés zakonore sipas té ciléve nuk éshté e
domosdoshme marrja né pyetje e té dyshuarve para shpalljes sé padisé. Kuptohet
se i dyshuari mund té realizojé té drejtén pér té heshtur gjaté marrjes né pyetje.

Zyrtari i autorizuar duhet té kompletojé raportin penal pér prokurorin, i cili
pérmban deklaratat dhe déshmité e grumbulluara gjaté hetimit.

Me pérfundimin e hetimit prokurori mund ta pérmbyll hetimin ose té vendosé té
sjellé akuzé duke dorézuar padiné né gjykaté. Hetimi mund té mbyllet nése vepra
nuk éshté kundérvajtje penale, i dyshuari éshté i paafté né bazé psikike, nése
periudha kohore e kufizuar ka skaduar, ose pengesa tjera qé pengojné ndjekjen
penale. Nése hetimi nuk éshté pérmbyllur brenda gjashté muajve, Kolegji i Zyrés
sé Prokurorit duhet té ndérmerr masa té nevojshme pér kompletim té tij.'®

Prokurori léshon padi dhe déshmi té cilat mbéshtesin akuzat deri né gjykaté.
Gjykatési i seancés preliminare pastaj e konfirmon padiné ose liron disa ose té
gjitha akuzat apo padité.'*

Pasi té [éshohet padia palét ose avokati mbrojtés mund té kérkojé nga gjykatési
pér dégjim preliminar pér té kryer njé dégjim special pér té marré déshmi nga njé
déshmitar té paafté pér té déshmuar né seancén kryesore, ose té ndérmerr hapat
e nevojshém pér mbrojtjen e déshmive té cilat mund té mos jené né dispozicion
né seancén gjyqésore!®,

4.4. Roli i mbrojtjes né fazén hetimore

Neni 47 parasheh té drejtén statusore té avokatit mbrojtés pér t'i shqyrtuar dosjet
dhe déshmité né favor té té dyshuarit gjaté hetimit, pérveg rasteve kur zbardhja
e dosjeve dhe e provave gjaté marrjes né pyetje do ta rrezikonte géllimin e hetimit.
Pas padisé avokati mbrojtés dhe i dyshuari ose i akuzuari mund t'i shqyrtojné dhe
t'i kopjojné dosjet dhe déshmité.

Pas léshimit té aktpadisé, avokati mbrojtés mund qé té kontrollojé kopjen e té
gjithé dosjes dhe déshmive. Sidoqofté, avokatét mbrojtés né praktiké ballafagohen
me shumé pengesa gjaté pérgatitjes té mbrojtjes sé tyre, pér shkak té deficitit né

101 Neni 79 Kodi pér proceduré penale 2003

102. Neni 225 (3) Kodi pér proceduré penale 2003

103. Neni 224 dhe 225 Kodi pér proceduré penale 2003

104. Neni 228 Kodi pér proceduré penale 2003
105. Neni 226 (5) Kodi pér proceduré penale 2003
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zbulimet publike dhe mos pasja e pérvojés. Pér arsye se me reformat e reja po
ménjanohet gjykatési hetues dhe po vendoset sistemi i ri gjygésor kundérshtues,
avokatét mbrojtés nuk kané shumé pérvojé gjaté zhvillimeve té strategjive té tyre
adekuate gjaté fazés sé hetimeve.

5.  GJYKATAT DHE TRIBUNALET NDERKOMBETARE PENALE
5.1. Hyrje dhe pasqyrim

Né gjykatat dhe tribunalét ndérkombétare palét jané pérgjegjése pér kryerjen e
hetimeve té tyre. (Pérjashtim nga kjo éshté Dhomat e Jashtézakonshme né
Gjykatat né Kamboxhia (DhJGjK) ku gjykatésit hetues kryen hetimin). Institucionet
e tjera ndérkombétare dallojné né até se sa né ményré aktive jané té involvuara
Dhomat né proceset hetuese.

Né Gjykatén Ndérkombétare pér Krime (GjNK) dhe tribunalet ndérkombétare ad hoc
dhe hibride prokurori éshté plotésisht né krye té hetimeve. Hetimet jané né duar té
avokatéve té cilét udhéhigen nga ekipe multidisiplinore té avokatéve, té hetuesve, té
analistéve dhe té kuadrit tjetér relevant e té kualifikuar. GjNK-ja dhe Tribunali Special
i Libanit (TSL) mund t'ia pércjellin juridiksionit shtetéror disa detyra hetuesie .

Prokurori i secilit institucion éshté pérgjegjés pér grumbullimin e déshmive
pérfshiré edhe marrjen né pyetje té viktimave, té déshmitaréve, té ekspertéve, té
té dyshuarve dhe té personave té akuzuar.

Né GjNK viktimat kané té drejté té marrin pjesé né seancat gjyqésore gjaté
hetimeve, ndérsa né TSL viktimat nuk kané té drejté té marrin pjesé deri sa té
béhet konfirmimi i padisé.

TNKJ-ja (Tribunali Ndérkombétar pér Krime né Ish Jugosllavi) dhe TNKR-ja
(Tribunali Ndérkombétar pér Krime né Ruanda) nuk u jep kurrfaré roli statusor
viktimave gjaté hetimeve.

Statuti i TSL-sé éshté nén ndikim té ligjit Libanez i cili gjykatésit paragjyqgésor i
jep njé rol aktiv e sidomos né fushén e grumbullimit té déshmive. Gjykatési mund
té léshojé urdhra ose urdhéresa pér arrestim, pér grumbullimin e déshmive té
caktuara, ose sipas kérkesés nga Pala ose nga viktima-pjesémarrése, ose proprio
motu. Gjykatésit paragjyqésoré po ashtu i éshté besuar marrja e disa déshmive si¢
éshté rasti prej “déshmitaréve anonim”.
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Njé numér i principeve té pérgjithshme aplikohen né tribunalét dhe gjykatat
ndérkombétare, fjala vjen: prokurori mund té marré né pyetje té dyshuarit dhe
personat e akuzuar, i dyshuari ose i akuzuari kané té drejtén né heshtje, té drejtén
pér asistencé juridike gjaté intervistimit, si dhe té drejtén pér té gené mjaft té
informuar. E drejta pér avokat mund té refuzohet vullnetarisht. Nga heshtja nuk
mund té nxirret asnjé konkluzion i pafavorshém. Ndalohet pérdorimi i sjelljes me
presion. | akuzuari duhet té informohet pér natyrén e akuzave para se té merret
né pyetje. Interpretimi i liré éshté njé e drejté. Intervista duhet té regjistrohet me
audio dhe video. | dyshuari ose i akuzuari duhet té paralajmérohen se ¢do gjé e
théné mund té pérdoret kundér tyre.

Gjaté kryerjes thelbésore té sé njéjtit funksion né grumbullimin e déshmive pér
krime né korniza té juridiksioneve pérkatése, rolet dhe detyrat e Prokuroréve té
GjNK-sé dhe té TNKJ-sé jané té shprehura mjaft ndryshe. Statuti dhe Rregullorja
e GjNK-sé jané rezultat i negociatave té gjera dhe té detajuara pér marréveshje
duke pérfshiré shumé shtete dhe organizata, pér mé shumé vite, ndérsa Statuti i
TNKJ-sé ishte shpallur nga Késhilli i Sigurimit duke shkuar né pérputhje me
Kaptinén VIl té Kartés sé KB-sé né vitin 1993. Statuti dhe Rregullorja e GjNK-sé mé
shumé jané pasqyrim i pérzierjes sé filozofive kundérshtuese dhe inkuizitore dhe
ngarkojné Prokurorin e GjNK-sé me detyré pozitive té kérkimit té sé vértetés dhe
pér té “hetuar rrethana inkriminuese dhe shfajésuese né ményré té barabarté”.
Prokurori i TNKJ-sé nuk ka obligime té tilla.

5.2. Tribunali Ndérkombétar pér Krime né ish Jugosllavi

Statutit i TNKJ-sé parasheh qé “Prokurori éshté pérgjegjés pér hetime dhe ndjekje
penale té personave pérgjegjés pér shkeljet e rénda té ligjeve humanitare
ndérkombétare té kryera né territorin e ish Jugosllavisé deri mé 1 janar 1991".1%
Sipas statutit “Prokurori duhet té iniciojé hetimet ex-officio ose né bazé té
informacioneve té fituara nga burimet, né vecanti nga Qeverité, organet e
Kombeve té Bashkuara, organizatave ndérqeveritare dhe jogeveritare. Prokurori
duhet té vlerésojé informacionin e pranuar ose té fituar dhe té vendosé vallé
ekziston bazé e mjaftueshme pér té ngritur padi.” Dhe “ Prokurori duhet té keté
kompetencé té marré né pyetje té dyshuarit, viktimat dhe déshmitarét, té
grumbullojé déshmi dhe té kryejé hetime né vendngjarje. Gjaté kryerjes sé kétyre
detyrave, Prokurori mundet, nése éshté e pérshtatshme, té kérkojé asistencé nga
autoritetet shtetérore™’.

Njé i dyshuar ka té drejté “té ndihmohet nga njé avokat sipas zgjedhjes sé tij,
pérfshiré kétu edhe té drejtén pér té pasur asistencé juridike té caktuar pa pagesé

106. Neni 16 i Statutit té TNKJ
107 Neni 18 (1) i Statutit té TNKJ
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né ¢farédo rasti, si edhe pér pérkthim té nevojshém né gjuhén dhe prej gjuhés té
cilén e flet dhe e kupton™'®,

Hetimi pérkufizohet me “té gjitha aktivitetet té ndérmarra nga ana e Prokurorit
... pér grumbullimin e informacionit dhe déshmive” si para, ashtu edhe pas
konfirmimit té padisé. Ato parashohin se Prokurori éshté pérgjegjés pér té ftuar
dhe pér marrjen né pyetje té té dyshuarve, té viktimave dhe déshmitaréve, pér
incizimin e deklaratave té tyre dhe pér kryerjen e hetimeve né vendngjarje'®.

Prokurori mund té ndérmerr hapa tjeré té nevojshém, pérfshiré edhe ndérmarrjen
e hapave specialé pér mbrojtjen e déshmitarit, kérkimin e asistencés prej cilitdo
autoritet shtetéror ose organ relevant ndérkombétar, sic éshté INTERPOL-i dhe té
kérkojé urdhéresat e nevojshme nga gjykatési''®. Urdhéresa pér bastisje éshté njé
shembull nga urdhéresat né fjalé.

Né raste urgjente prokurori mund té kérkojé qé shteti té arrestoj€, pérkohésisht,
njé té dyshuar ose té akuzuar, té sekuestrojé déshmi materiale, té parandalojé
ikjen e té dyshuarit apo e té akuzuarit, [éndimin ose ngacmimin e viktimés ose té
déshmitarit, si dhe shkatérrimin e ¢farédo déshmie.!!

Prokurorin éshté i obliguar qé té informojé té dyshuarin, para marrjes né pyetje,
pér té drejtén pér asistencé juridike, pérkthim dhe pér mbrojtjen me heshtje. |
dyshuari mund té refuzojé té drejtén pér avokat. Marrja né pyetje duhet patjetér
té incizohet me audio''%. Pranim faji i dhéné nga ana e té pandehurit supozohet
se éshté dhéné né ményré vullnetare, pérveg se nése vértetohet qé té jeté e
kundérta.'* Prokurori, gjithashtu, éshté pérgjegjés pér ruajtjen dhe deponimin e
déshmive né TNKJ'** Prokurori ka obligime té gjera pér zbardhjen me kohé té
déshmive qé do té pérdoren né seancé dhe pér obligimet pér zbardhjet né rrjedhé
e sipér né aspekt té materialit shfajésues. Mund té parashihen sanksione pér
thyerje té obligimeve pér zbardhje.'®

Rregullat e TNKJ-sé lejojné marrjen e depozitimeve sipas kérkesés sé palés ose
propio motu pér pérdorim né seancé, né rast se depozituesi mundet ose nuk
mundet té paraqitet fizikisht né Tribunal pér té dhéné déshmi.'*¢ Pér dallim nga
Statuti i GjNK-sé dhe Kodit pér Proceduré Penale té Italisé dhe té Bosnjé e
Hercegovinés kjo proceduré nuk kufizohet me déshmi e cila nuk duhet té jeté né
dispozicion né seancé, por mund té urdhérohet pér té “né interes té sé drejtés”.

108 Nenj 18 (3) i Statutit t& TNKJ

109- Rregulla 2 nga Rregullat e TNKJ-sé pér proceduré dhe déshmi

110. Rregulla 39 i nga Rregullat e TNKJ-sé pér proceduré dhe déshmi

111 Rregulla 40 i nga Rregullat e TNKJ-sé pér proceduré dhe déshmi

112. Rregulla 42 dhe 43 nga Rregullat e TNKJ-sé pér proceduré dhe déshmi

113. Rregulla 92 nga Rregullat e TNKJ-sé pér proceduré dhe déshmi

114 Rregulla 41 nga Rregullat e TNKJ-sé pér proceduré dhe déshmi

115. Rregulla 66 deri te 70 nga Rregullat e TNKJ-sé pér proceduré dhe déshmi
116. Rregulla 71 nga Rregullat e TNKJ-sé pér proceduré dhe déshmi

—@—
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Neni 18 (4) parasheh “Né bazé té vendimit se ekziston rasti prima facie, Prokurori
té pérgatisé padiné e cila pérmban njé deklaraté té pérpikté pér faktet dhe pér
krimin ose krimet me té cilét i akuzuari do té akuzohet sipas kétij Statuti. Padia
duhet té transmetohet tek Gjykatési i dhomés pér proces gjyqésor”. Pastaj njé
gjykatés tjetér bén shqyrtimin e padisé pér té konfirmuar vallé plotésohet
ekzistimi i rastit prima facie, e nése nuk plotésohet, atéheré ai e anulon até'?’.

5.3. Il Gjykata Ndérkombétare pér Krime

Prokurori i GjNK-sé fillon njé hetim né “njé situaté” sipas referimit té Késhillit té
Sigurimit, sipas Palés Shtetérore (né Gjykaté) ose proprio motu. Pér té iniciuar njé
hetim prokurori duhet té keté informacion qé té keté bazé té arsyeshme pér té
besuar se éshté kryer njé krim né kornizat e juridiksionit té Gjykatés dhe, se rasti
do té jeté i pranueshém sipas Statutit!'é,

Zyra e Prokurorit si “pérgjegjése pér pranimin e referimeve dhe ¢farédo
informacioni thelbésor pér krime brenda juridiksionit té Gjykatés, pér marrjen né
pyetje, pér kryerjen e hetimeve dhe pér ndjekjen penale para Gjyqit”.'"?

Statuti bén pérkufizimin e detyrave dhe té kompetencave té Prokurorit né ményré
té qarté.

“Me qéllim gé té vértetimit té sé vértetés, té shtrijé hetimin dhe té
pérfshijé té gjitha faktet dhe déshmité relevante pér njé vlerésim té asaj
se vallé ekziston pérgjegjési penale sipas kétij Statuti dhe, duke béré kété,
té kryejé hetim té barabarté té rrethanave inkriminuese dhe shfajésuese.
Té ndérmerr masa té pérshtatshme pér sigurimin efektiv té hetimit dhe
té ndjekjes penale té krimeve né kuadér té juridiksionit té gjykatés ... dhe
plotésisht té respekton té drejtat e personave gé dalin nga ky Statut. 12"

Prokurori ka autorizim pér grumbullimin dhe shqyrtimin e déshmive, té kérkojé
praniné dhe marrjen né pyetje té personave né hetime, té viktimave dhe
déshmitaréve, té kérkojé bashképunim prej shtetit ose organizatave ndérministrore,
té hyjé né marréveshje pér lehtésim té bashképunimit, té merret vesh pér
moszbardhje té dokumentacionit ose informacionit té fituar né kushte té
fshehtésisé dhe, vetém se pér géllim té nxjerrjes sé déshmive té reja, kur dhénési i
informacionit jep pélgimin. Ai duhet té kérkojé marrjen e masave té nevojshme pér
fshehtésiné e informacionit, mbrojtjen e cilitdo person ose ruajtjen e déshmive.

Personi ka té drejté té jeté i informuar para marrjes né pyetje se ka kryer krimin
qé bie nén juridiksionin e gjykatés, se ka drejté pér té heshtur dhe té merret né

117-Neni 191 TNKJ

118 Neni 53 (1) i GJNK
119 Neni 42 i GINK

120. Neni 54 (1) (a) i GINK
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pyetje né praniné e avokatit, pérve¢ se né ményré vullnetare refuzon té drejtén
pér avokat'?.

Dhoma paragjyqgésore ka njé rol té réndésishém gjaté hetimit pér “mundési unike
té hetimit” né asistimin e Prokurorit dhe té mbrojtjes'?2.“Mundésia unike e hetimit”
éshté e ngjashme me procedurat gé i pérdorin gjykatat né Itali dhe né Bosnje e
Hercegoviné pér ruajtjen e déshmive dhe mbajtjen e dégjimeve té mundshme
speciale apo atyreve depozituese.

Prokurori duhet ta informojé dhomén nése hetuesia paraget “situaté unike
hetimore pér té marré déshmi ose deklarata ose té ekzaminojg, té mbledhé ose testojé
déshmité, té cilat mund té mos jené té kapshme pér géllimet e gjykimit"'* Dhoma
mund té marré masa té kétilla si té nevojshme pér sigurimin e efikasitetit dhe
integritetit té& masave dhe pér mbrojtjen e té drejtave té mbrojtjes. Kjo mund té
pérfshijé dégjimin dhe marrjen e veprimeve té nevojshme pér ruajtjen e déshmive.

Dhoma Paragjyqésore ka njé rol té réndésishém né fazén hetimore. Kjo pérfshiné:
léshimin e urdhrave ose urdhéresave sipas kérkesés sé Prokurorit, sigurimin e
mbrojtjes dhe intimitetit té viktimave, mbrojtjen e té arrestuarve dhe té ftuarve,
si dhe mbrojtjen e informacionit pér siguri shtetérore!?, Eshté me réndési qé kjo
dhomé, po ashtu, me kérkesé té personit té arrestuar ose té ftuar té paraqitet, té
léshojé urdhér i cili éshté i aplikueshém né, ose té kérkojé bashképunim
ndérkombétar gé mund té jeté i nevojshém pér asistim té personit pér pérgatitjen
e mbrojtjes sé vet. Pérvec késaj, ajo mund'?:

"Té autorizojé Prokurorin pér té ndérmarré hapa té posagém hetues
brenda territorit té shtetit té palés pa pasur bashképunim té siguruar me
shtetin..., gé kur do qé té jeté e mundshme té keté konsideraté pér
piképamjet e shtetit pérkatés. Dhoma Paragjyqésore vérteton rastin kur
shteti éshté i paafté té zbatojé njé kérkesé njé kérkesé té tillé pér shkak
se nuk ka né dispozicion asnjé autoritet té sistemit gjyqésor kompetenté
pér zbatim té kérkesés pér bashképunim...”

Pér dallim nga TNKJ-ja, GjNK-ja ka dhomé paragjyqésore e angazhuar pér kryerjen
e dégjimeve pér konfirmimin e padisé.

5.4. Gjykata Evropiane pér té Drejtat e Njeriut

E drejta ndérkombétare pér té drejtat e njeriut garanton disa té drejta té vecanta
sa i pérket personave té dyshuar dhe atyre qé jané né arrest policie. Konventa
121 Neni 55 i Statutit té GINK
122. Neni 56 dhe 57 i Statutit té GINK
123 Rregulla 40 nga Rregullat e TNKJ-sé pér proceduré dhe déshmi

124 Neni 57 (3) i Statutit t& GINK
125. Neni 57 (3) (d) i Statutit té GINK
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Evropiane pér té Drejtat e Njeriut pérmban disa garanci relevante pér fazén
hetimore, né vecanti né nenet 5 dhe 6.

Neni 5 - né té drejtat pér liri dhe siguri té personit - parasheh té drejta té
réndésishme pér té arrestuarit nén dyshimin se kané kryer kundérvajtje. Neni 5 (1)
(c) parasheh se

“askujt nuk duhet t'i mohohet sigurimi i lirisé né rastet né vijim dhe né
pérputhje me njé proceduré té pérshkruar me ligj:

arrestimi ose paraburgimi i ligjshém i njé personi i béré pér géllim té sjelljes
para autoritetit kompetent ligjor nén dyshimin e arsyeshém se ka kryer
kundérvajtje ose kur konsiderohet me arsye té parandalohet kjo
kundérvajtje me té ikur pasi té keté vepruar ashtu.”

Njé dyshim duhet gjithmoné té keté pikémbéshtetje té vérteté, dhe Gjykata
Evropiane ka gjetur raste té shkeljeve kur bazat pér arrestim nuk kané ekzistuar'?.

Ky nen nuk e rregullon ményrén e marrjes né pyetje e té dyshuarve nén arrest policor,
por neni 5 (2) ngarkon shtetin me obligime té caktuara. Personi i arrestuar “duhet té
informohet me pérpikéri né gjuhén té cilén e kupton, pér arsyet e arrestimit dhe pér
ndonjé akuzé kundér tij'. Personi i arrestuar ka té drejté té dijé arsyen, duke i lejuar
personit té mohojé krimin dhe té kérkojé lirimin pa u drejtuar né seancé gjyqésore'?’.
Personi duhet té informohet pér kéto “brenda disa oréve té arrestimit té tij"”.!?8

Neni 5 (3) parasheh se:
“Cdonijérii arrestuar ose i paraburgosur né pajtim me dispozitat e paragrafit 1.c
té kétij neni duhet té dérgohet me shpejtési para gjykatésit ose para zyrtarit
tjetér té autorizuar me ligj pér té ushtruar autoritet gjyqésor dhe duhet t'i jepet
e drejta pér gjykim brenda njé afati kohor té arsyeshém ose té lirohet né pritje
té gjykimit. Lirimi mund té kushtézohet me garanci pér t'u paraqitur né gjykim.”

Neni 5 (4) garanton se:
“Secilit qé iu éshté hequr liria me arrestim apo me paraburgim duhet t'i jepet
e drejta pér seancé gjyqésore me té cilén nga ana e gjyqit me shpejtési
vendoset ligjshméria e paraburgimit té tij dhe urdhérohet lirimi i tij nése
paraburgimi nuk éshté i ligjshém”.

Me té vértetuar se personi éshté objekt i “akuzés penale”, do té aplikohen té gjitha
garancité e nenit 6. Gjykata pérkufizon “akuzén” si “njoftim oficial té dhéné njé individi
nga ana e autoritetit kompetent pér njé deklarim se ai éshté i dyshuar pér kryerjen a

126. P&r shembull, Steel kundér Britanisé sé Madhe 23 shtator 1998, 1998-VII.
127. Fox, Campbell dhe Hartley kundér Britanisé sé Madhe A-182 (1990) para. 40.
128- Murray kundér Britanisé sé Madhe A 300-A (1994) par. 55.
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veprés penale”, ose, kur “situata e té dyshuarit éshté ndikuar thellésisht pér shkak
té dyshimit té njéjté"%.

Akuza mund té jeté: kur njé person sé pari merret né pyetje si njé i dyshuar®*; kur
éshté dhéné urdhér pér arrestimin e tij pér vepér penale®; kur kjo béhet né bazé
té informimit oficial té tij pér ndjekjen penale’®’; kur njé person ka caktuar
avokatin mbrojtés pasi qé prokurori té keté hapur njé dosje né bazé té raportit
policor'®*; dhe, kur hetuesit kérkojné nga personi té japé déshmi pér t'i ngriré
llogarité e tij bankare'*“.

Né kontekst té hetimeve dhe té drejtés pér gjykim té drejté té garantuar me nenin 6
(té drejtat minimale té garantuara me nenin 6 (3) jané po ashtu té réndésishme). Neni
6(3)(b) parasheh “té drejté pér té pasur kohé dhe vend adekuat pér pérgatitjen e mbrojtjes”.
Neni 6 (3) (c) parasheh njé garanci té dyfishté té sé drejtés qé “déshmitarét kundér
tij”. Kjo garanton, gjithashtu né ményré mé specifike dégjimin relevant té veprave
penale né seancén gjyqgésore, e cila ndérlidhet me procedurén paragjyqésore si¢
éshté pér shembull deponimi i dégjimeve qé mund té ndodhin gjaté fazés hetuese.
Gjykata Evropiane ka interpretuar Nenin 6(3) me sigurimin e barazisé sé arméve
mes prokurorisé dhe mbrojtjes né procedurat penale si “njé pérmbajtje e termit
drejtési” sipas Nenit 6 (1)'*. E drejta pér seancé kundérshtuese do té thoté, né
rastet penale, se edhe prokurorit edhe mbrojtjes duhet dhéné mundésiné pér té
pasur njohuri t'i komentojné vérejtjet e dorézuara dhe déshmité e pérmendura
nga pala tjetér"'3¢, Késhtu mbrojtja ka té drejté té zbardhé ¢do material qé
posedon kundra ose material tek i cili mund té keté gasje dhe mund té ndihmojé
té akuzuarin pér shfajésim té vetvetes ose né marrjen e njé dénimi té zvogéluar.
Kjo pérfshiné material i cili mund té minojé kredibilitetin e déshmitarit té
prokurorisé!®.

Né Foucher kundér Francés Komisioni shpalli thyerje té nenit 6 (3) dhe té principit
té barazisé né proceduré gjyqésore kur prokurori ka refuzuar qasje tek dosjet e tij
pér té pandehurin e papérfagésuar dhe nuk ka lejuar kopjimin e dokumenteve gé
pérmbante dosja, me se e ka pamundésuar pérgatitjen e njé mbrojtje adekuate!*®.

Njé e drejté e garantuar éshté e drejté pér veté-inkriminim. Gjykata e konsideron
kété té garantuar sipas té drejtés pér dégjim té drejté né bazé té nenit 6 (1).* Kjo

129. Deweer kundér Belgjikés A-35 (1980) 27 shkurt 1980, par. 44 dhe 46.

130. Hozee kundér Holandés, 1998-Ill, 22 maj 1998.

131 Wembhoff kundér Republikés Federale té Gjermanisé, A-7, 27 qershor 1968
132 Neumeister kundér Austrisé, A-8, 27 qershor 1986

133. Angelucci kundér Italisé, A-196-C (1991), 19 shkurt 1991.

134 Funke kundér Francés, 25 shkurt 1993, A-256-A.

135 Monnell dhe Morris kundér Britanisé sé Madhe A-115 (1987), parag. 62.

136 Edwards dhe Lewis kundér Britanisé sé Madhe 2004-X, 24 tetor 2004, par. 46, 48
137 Jespers kundér Belgjikés Nr 8403/78 27 DR 61 (1981).

138. Foucher kundér Francés 1997-l, 18 mars 1997.

139. Saunders lundér Britanisé sé Madhe 1996-VI, par. 68.
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e drejté edhe pse nuk éshté specifikuar nén Konventén Evropiane té té Drejtave
té Njeriut, éshté e garantuar me Nenin 14 té Konventés Ndérkombétare Pér té
Drejtat Qytetare dhe Politike.

Pranimi i transkripteve né dosjen e déshmive té njé intervistimi detyrues me
hetuesit, detyra pér t'u pérgjigjur té jeté i detyrueshme nga seanca pérbuzése,
thyejné nenin 6 (1).14°

140- Saunders kundér Britanisé sé Madhe 1996-VI, 17 dhjetor 1996
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PJESA 3.
MBLEDHJA E
DESHMIVE NGA
PALET

1. HYRIJE

Ligji i ri lidhur me procedurén penale (LPP-né) ka futur né ményré efektive koncepte
dhe mekanizma "adversare”kundérshtore duke e béré né kété ményré procedurén té
drejtuar nga kuazi-palét. Kjo, mes tjerash, nénkupton se palét né proceduré duhet té
luajné njé rol mé té madh para fazés sé daljes né gjykim, d.m.th. gjaté grumbullimit té
déshmive. Mirépo, kjo prodhon pérgjegjési té shtuar. Avokati i mbrojtjes ose prokurori
nuk mund mé ta mbikéqyrin procedurén né ményré pasive ashtu sikur gjykatési hetues
ose gjykatési i ngarkuar me ¢éshtjen e kryerjes sé funksionit té tyre respektiv. Pér
avokatin e mbrojtjes mundésia e grumbullimit té déshmive éshté risi.'** Edhe pse kjo
jep mundési pér té, qé né ményré aktive, té kérkojé déshmitaré dhe déshmi materiale,
po ashtu prodhon njé séré dilemash etike. Personat e angazhuar nga ana e
avokatit té mbrojtés qé té mbledhin déshmi jané anétarét e tij, dhe si té tillé, nése
sjellja e tyre éshté joprofesionale ose joetike, do té implikojé drejtpérdrejt avokatin
mbrojtés. Ligji i ri mbi procedurén penale (LPP) kérkon qé palét té jené dinamike
dhe proaktive. Pasiqgé marrja né pyetje dhe marréveshja mbi pranimin e fajésisé
varet né masé té madhe nga grumbullimi i déshmive (hetimi), meriton gé ky aspekt
i ri i LPP-sé té diskutohet né hollési. Provat qé grumbullohen dhe gé jané né
dispozicion té Paléve do té kené ndikim direkt mbi shqyrtimin e déshmitaréve
(marrja né pyetje té déshmitaréve té vet dhe té déshmitaréve té palés tjetér) si
edhe mbi marréveshjen e pranimit té fajésisé.

Nga piképamja e prokurorit, provat grumbullohen nga autoritetet profesionale
pér zbatimin e ligjit."** Deri né kété masé, prokurori mbéshtetet né kéto shérbime
té autorizuara gé ta kryejné hetimin e nevojshém né ményré korrekte dhe té
paanshme. Prokurori duhet ta drejtojé dhe mbikéqyré progresin e hetimit, duke u
siguruar se jané identifikuar dhe marré né pyetje té gjithé déshmitarét, se jané
ndjekur me korrektési procedurat e veganta hetimore, se jané grumbulluar dhe
testuar provat materiale si¢ duhet, se jané gjetur dhe grumbulluar prova né favor

141 Shih nenin 306 i cili i lejon mbrojtjes té “ndérmarré masa dhe aktivitete pér té mbledhur déshmi
té cilat jané né favor té mbrojtjes dhe ta béjé kété vet ose pérmes hetuesve té autorizuar privaté
apo késhilltaréve tekniké.

142. Shih nenin 46 (2).
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té té dyshimtit ose té té akuzuarit (prova shfajésuese) me zell té barabarté gjaté gjetjes
sé provave inkriminuese'®, etj. Pasiqé pikésynimi - nga piképamja e prokurorit- éshté
qé té sigurojé vendosjen e drejtésisé, éshté e domosdoshme qé prokurori ti gaset fazés
hetimore sa mé objektivisht g€ mundet. Sa mé i ploté té jeté hetimi, aq né pozité mé
té miré do té jeté prokurori gjaté gjykimit ose gjaté marréveshjes mbi pranimin e
fajésisé - ku qéllimi éshté qé té bindet i akuzuari se provat e grumbulluara kundér
tij ose saj déshmojné mjaftueshém fajésiné dhe se pér ta zbutur dénimin éshté
mé miré qé té bashképunojé i akuzuari, ta pranojé fajésiné dhe pérgjegjésiné.

Nga piképamja e palés mbrojtése, provat grumbullohen nga hetuesit privaté me
mjete financiare té siguruara nga buxheti shtetéror.'** Nése e krahasojmé aftésiné
e hetuesisé pér grumbullimin e provave mund té identifikohen shumé pabarazi;
burimet financiare dhe njerézore té involvuara, shtrirja e tyre (lloji i akteve
hetimore i lejuar), si edhe momenti i ndodhjes sé tyre gjaté procedurés, jané mjaft
té ndryshme midis prokurorisé dhe mbrojtjes. Pér shembull, neni 305 lejon té
parashtrohen propozime nga ana e mbrojtjes gjaté procedurés hetimore me géllim
té “dhénies sé sugjerimeve prokurorit pér veprime té mundshme hetimore me
qéllim té grumbullimit té ndonjé prove té caktuar.” Megjithése kjo nénkupton se
mbrojtja mund ta drejtojé prokuroriné kah prova té favorshme, kjo me siguri ngjall
shqetésime serioze pér korrektésiné e késaj procedure. Mund té keté raste kur
mbrojtja nuk do ta shohé té udhés té kérkojé nga prokurori qé té kryen ndonjé
hetim pér ndonjé ¢éshtje diskrete e cila do té ishte relevante ose e réndésishme
pér té. Nése mbrojtja nuk e di rezultatin nga hetimi, ka rrezik prokurorit t'i
kérkohet té béj hetime lidhur me ndonjé ¢éshtje gé mund té rezultojé né dém té
mbrojtjes. Pér dallim nga prokuroria, avokati i mbrojtjes nuk ka pér obligim ta
kérkojé té vértetén. Edhepse nuk do t'i démtonte provat, mbrojtja me siguri nuk
éshté e obliguar té kérkojé dhe t'ia dorézojé provat inkriminuese prokurorisé.

Pér mbrojtjen, géllimi i grumbullimit té provave éshté pérforcimi i léndés mbrojtése
pér gjykim ose pér marréveshjen e pranimit té fajésisé. Nuk ndodh ¢cdoheré gé avokati
i mbrojtjes té gjejé déshmitaré ose prova materiale gé ta fitojé apo lehtésojé
léndén. Mund té ndodh gé informatat e grumbulluara té jené relevante dhe té
nevojshme pér géllime té marrjes né pyetje té palés tjetér. Mjafton té thuhet se
grumbullimi i provave duhet béré sistematikisht dhe me njé géllim né mendje.
Edhe pse nuk hetohen dy raste né ményré té njéjté, ekziston njé proces i
pérgjithshém me ané té cilit identifikohen nevojat hetimore. Ky proces né sistemet
adversive njihet si identifikimi ose zhvillimi i teorisé sé rastit. Grumbullimi i provave
dhe identifikimi i teorisé sé rastit shkojné paralelisht. Avokati i mbrojtjes, nga
provat e grumbulluara prej organeve kompetente dhe udhézimeve té klientit (i
dyshuari ose i akuzuari), do té vendosé se ¢faré hetimi té métutjeshém duhet té
béjé hetuesi privat i angazhuar nga mbrojtja. Népérmijet kétij procesi, do té lindin

143. Shih nenin 291(4). Shih gjithashtu nenin 15 i cili obligon gjzqin dhe organet e shtetit pér
objektivitet.
144 Shih nenin 75(3)

—@—



ﬂL ‘03. Investigation 02 AL [rev 3A]:Layout 1 24.02.2011 02:0@@9437

VEPRIMET HETIMORE - DORACAK PER PROFESIONISTET 67

teori ose qasje potenciale sesi mé miré ta mbrojé ¢éshtjen. Kjo, si shpérblim, do
té ndihmojé né pérqendrimin dhe ngushtimin e pérpjekjeve hetimore. Dhe né fund
do té lind teoria e rastit té mbrojtjes. Pastaj té gjitha veprimet - brenda ose jashté
procedurés gjyqésore - do ta diktojné drejtimin e duhur qé duhet ta merr avokati
i mbrojtjes. Duke pasur parasysh kété pérvojé, do té ishte e dobishme té
shqyrtojmé mé afér se si zhvillohet teoria e rastit.

2. ZHVILLIMI | TEORISE SE RASTIT

Asnjé rast nuk mund té gjykohet kurré me sukses pa pasur “teoriné e rastit”. Nése
avokati nuk ka drejtim té garté dhe nuk i di rrugét e mundshme, asnjéheré nuk do té
arrijé atje ku déshiron té shkojé. Nése avokati nuk e ka té garté ¢éshtjen dhe se pse
i akuzuari duhet té shpallet fajtor (nése éshté prokuror) ose i pafajshém (nése éshté avokati
i mbrojtjes), atéheré ai nuk éshté i pérgatitur né ményré adekuate pér gjykimin.

Teoria e rastit s'éshté asgjé mé shumé nga ajo sesa tregimi bindés logjik pér até
se cka ka ndodhur nga piképamja e prokurorit/mbrojtjes. Kjo éshté “arsyeja”,
“justifikimi” ose “shpjegimi” pér até se pse prokuroria ose mbrojtja duhet ta fitojé
gjykimin. Teoria e rastit duhet té zhvillohet logjikisht dhe permanent ashtu qé
pas shqyrtimit té provave dhe déshmive té té gjithé déshmitaréve, trupi gjyqésor
té mund té japé vendim té arsyeshém né dobiné tuaj. Pér shembull, né njé rast
vrasjeje, prokurori do té argumentonte se provat e dhéna déshmojné se i akuzuari
ka vepruar me gellim té ploté. Nga ana tjetér, mbrojtja do té argumentonte ose
sugjeronte se provat, kur shihen nga aspekti tjetér, déshmojné se i akuzuari ka
vepruar né vetémbrojtje, ose dikush tjetér éshté pérgjegjés, ose kané gabuar né
identitetin e té akuzuarit ose pretendim i rremé, et;.

Cdo léndé ka teoriné e vete té rastit, e cila duhet prezantuar qarté dhe pa
médyshje. Pér prokurorin teoria e rastit éshté e pandaré né padiné dhe
dokumentet pérkrahése. Duke u bazuar né provat e mundshme, prokurori do ta
ushtrojé liriné e tij té veprimit pér pércaktimin e akuzave té cilat duhet prezantuar
né seancén konfirmuese dégjimore. Né ndértimin e teorisé sé rastit me géllim té
pérpilimit té padisé, prokurori sipas gjitha gjasave duhet té keté identifikuar sesi
té gjithé pjesét e provave dhe té déshmive potenciale do té ndihmojné né
vértetimin e té gjitha elementeve pér secilén akuzé. Me fjalé tjera, pér ndonjé
element té caktuar té cdo akuze e cila duhet déshmuar duke u bazuar né Kodin
Penal, prokurori do té duhet té identifikojé pérmes cilit déshmitar ose cilés prové
do ta béj kété. Procesi i identifikimit té teorisé sé rastit / padia pér prokuroriné
éshté ¢éshtje konstruksioni: kjo lind nga grumbullimi i provave dhe diktohet nga
kérkesat statusore ose elementare té kodit penal.
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Pér sa i pérket mbrojtjes, teoria e rastit do té lind pasiqé avokati i mbrojtjes do té
keté pasur mundési t'i shqyrtoj me imtési provat e prokurorit, pasi té keté kryer
hetimin e vet dhe te jeté takuar me klientin dhe me déshmitarét. Késhtu, procesi
i identifikimit té teorisé sé rastit pér [éndén e mbrojtjes éshté céshtje de-
konstruksioni: Kjo lind nga dobésimi dhe cénimi i cilésisé/ i thelbit té provave té
prokurorisé. Kjo, né pérgjithési, arrihet népérmjet grumbullimit té provave té cilat i
kontradiktojné ose i zvogélojné provat e prokurorisé, sidomos nése béhet fjalé pér
etablimin e ndonjé elementi thelbésor té akuzés qé duhet vértetuar nga ana e prokurorisé.

Duke i pasur parasysh rolet e ndryshme té prokurorit dhe avokatit té mbrojtés dhe
pérgjegjésité e tyre dalluese sic jané parashikuar me ligj, prokurori, né thelb, éshté
i kufizuar ndaj padisé. Gjaté procesit té gjykimit, prokuroria mund ta keté liring,
nén disa rrethana té rralla, t'i ndryshoj akuzat. Né rrethana té tilla, teoria e
mbrojtjes duhet té adaptohet me akuzat e reja té ndryshuara.

Derisa Avokati i mbrojtjes éshté i kufizuar nga provat né dispozicion, ai s'ka
pérgjegjési pér té vértetuar léndén, gjegjésisht ai s'duhet té vértetojé asgjé gjaté
gjykimit. Si i tillé, avokati i mbrojtjes mund té pércaktohet té mos béjé hetime
madje as edhe té keté rol aktiv gjaté gjykimit - duke pasur parasysh teoriné e rastit se
prokuroria nuk do té mund ta vértetojé [éndén e vet me ato prova gé i ka né dispozicion.
Teoria e mbrojtjes do té mbéshtetet né faktet e rastit. Teoria e rastit né bashképunim
me disa fakte té caktuara pastaj do ta diktojé strategjiné dhe taktikén e implemen-
timit. Nése, pér shembull, né njé rast vrasjeje, teoria e mbrojtjes éshté vetémbroijtja,
avokati i mbrojtjes duhet té béjé prima facie duke vértetuar me ndihmén e provave
se i akuzuari ka vepruar né vetémbrojtje. Pastaj do té varet nga prokuroria té
vértetojé se i akuzuari nuk ka vepruar né vetémbrojtje ose i akuzuari i ka tejkaluar
kufijté e vetémbrojtjes.

Pér mbrojtjen mund té ekzistojné teori té ndryshme. Mirépo, mund té ndodh qé
teorité né dispozicion ndeshen mes veti dhe avokati i mbrojtjes do té duhet té
zgjedhé teoriné mé bindése. Pér shembull, né njé rast pérdhunimi ku provat jané
té pakta (s'ka prova materiale ose mjekésore gé e implikojné té akuzuarin me
déshmitarin/viktimén ankuese) dhe ku s'ka déshmitar okular, teorité e mbrojtjes
né dispozicion jané: a) kegidentifikimi (kishte pérdhunim por i akuzuari s'e ka béré
kété vepér) ose b) marrédhénie seksuale me konsensus (pala akuzuese génjen se i
akuzuari e ka detyruar té keté marrédhénie seksuale). Té dyja teorité e mbrojtjes mund
té jené té frytshme nése ka fakte té mjaftueshme. Mirépo, do té ishte kontradiktore
t'i shfrytézojmé té dy teorité, gjegjésisht, “Uné skam pasur marrédhénie seksuale
me kété déshmitar, por edhe po té kem pasur atéheré do té ishte me konsensus.
Prapéseprapé, duhet theksuar se ekzistojné edhe teori tjera alternative té cilat
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s'duhet pérjashtuar (gqé s'jané kontradiktore). Késhtu, né disa raste, duke u
mbéshtetur né faktet e rastit, avokati i mbrojtjes mund qé me sukses té argu-
mentojé mé shumé se njé teori. Cilado qofté situaté, avokati i mbrojtjes patjetér
té pércaktohet pér ndonjé teori potenciale, ta zgjedhé teoriné mé bindése (mé té
besueshme) para se ta pérgatisé ose prezantojé até teori para trupit gjykues.

Mori idesh pér té kérkuar teoriné e rastit

Pas shqyrtimit té materialit dhe diskutimit té rastit me ekipin pérgjegjés pér
gjykimin e caktuar, avokati i mbrojtjes pérgatitet pér té analizuar ¢do aspekt té
rastit. Né kété fazé, mbrojtja do jeté né kérkim té teorisé mé té miré pér pérparimin
e rastit té té akuzuarit, duke pasur parasysh, natyrisht, se edhe prokuroria ta béjé
té njéjtén gjé: duke tentuar té identifikojé teorité e mundshme té mbrojtjes dhe
duke kérkuar ményra pér analizimin dhe asgjésimin e tyre. Ky proces, gjegjésisht,
analizimi i fakteve dhe i ligjeve té zbatueshme dhe destilimi i rastit né imtésira
quhet stuhi idesh (brainstorming).

Pikénisja mé e miré pér procesin e stuhisé sé ideve éshté ligji. Pa pasur njohuri té qarta
pér ligjin e zbatueshém, éshté e pamundur té béhet vlerésimi i fakteve. Njéri duhet té
fillojé me akuzat e béra dhe ligjet relevante. Té analizojé miré té gjitha akuzat e padisé.
Té béjé listén e fakteve, nése ka né dispozicion fakte té tilla. Dhe né fund, té béjé
listén e mangésive té mundshme gé mund té gjenden né rastin e prokurorisé. Kjo
éshté lista e paré pér vlerésimin e fakteve né dispozicion dhe pér pércaktimin e
nevojés pér aplikime ligjore, detyra hetimore, konsultime me déshmitaré eksperté et;.

Né takimin e stuhisé sé ideve, té gjitha ideté dhe teorité qé parashtrohen duhet
té shénohen né listé dhe té analizohen.

Marrja né konsideraté e shénimeve té méposhtme éshté shumé e réndésishme:

« Déshmia e secilit déshmitar té& mundshém;

* Céshtjet déshmuese duhet té identifikohen (hulumtohet dhe pérpilohet njé
memorandum ligjor, nése éshté e nevojshme);

+ Vizita né vendin e ngjarjes;

* Shqyrtim té provave materiale, dhe nése duhet, té organizohet testimi i tyre;

* Propozimet e mundshme preliminare duhet listuar;

* Parametrat pér detyrat hetimore duhet caktuar me afate té caktuara;

* Nevoja e konsultimit té déshmitaréve eksperté;

* Pérdorimi i provave demonstrative/materiale vizive; dhe

* (Cfarédo veprimi tjetér i nevojshém qé mund té ndihmojé né vlerésimin e rastit.
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Cdo rast kérkon njé mori té gjeré idesh. Rrjedhimisht, éshté me rendési qé té
krijohet shprehia qé secilit rast t'i gaset né ményré metodike dhe analiza té thella.
Nése rasti kérkon pérpjekje hetimore, éshté me rendési qé té kycet edhe hetuesi
né takimin e morisé sé ideve. Hetuesit me pérvojé mund té jené burime té
dobishme pér ide té reja pér até se ¢faré duhet hetuar, ku té kérkohen déshmi,
cfaré mbrojtjesh potenciale mund té ekzistojné etj. Né takimet e kétilla té ideve,
detyra e hetuesit éshté t'i sfidojé géndrimet e avokatit, té theksojé dobésité né
teoriné/té potenciale té rastit, dhe té béjé sugjerime té ¢muara. Me fjalé tjera,
hetuesi né kété rast vepron si gjykatés dhe si palé opozitare, me se e detyron
avokatin t'i artikulojé argumentet e rastit logjikisht. Pér té gjithé anétarét e ekipit
mbrojtés, duke pérfshiré kétu edhe hetuesit, éshté me réndési té jené sa mé
objektiv dhe sa mé real qé éshté e mundur. Eshté kundér-produktive té
shtrembérohen dhe té injorohen faktet qé jané té lakmueshme ose té démshme
pér rastin. Pérkundrazi, qasja mé e miré éshté té pranohen kéto fakte (té cilat
zakonisht nuk mund té ndryshohen) dhe duke e béré kétg, té shohin nése mund té
béhet dicka - si p.sh. grumbullimi i provave plotésuese - qé do ta zvogélonte
ndikimin e kétyre fakteve né teoriné e pérgjithshme té mbrojtjes.

3. LISTA E DETYRAVE PER PERGATITJEN E RASTIT PER NE GJYKIM

1. MESONI TE GJITHA FAKTET E MUNDSHME

* té merren té gjitha materialet e rastit;

* té shénohen faktet e mira dhe té kéqija, duke pérfshiré edhe fakte pér té cilat
déshironi té zbuloni gjaté hetimit;

* té bisedohet me déshmitarét;

+ té dilet né vendin e ngjarjes;

* té shqyrtohen provat material, dhe

* té studiohen deklaratat e déshmitaréve né hollési.

2. ANALIZONI FAKTET ME MORI IDESH

* né ¢faré faktesh do té mbéshtetet prokuroria/mbrojtja?

* vallé mund té interpretohen né ményra tjera kéto fakte? (shihni fotografiné e
madhe: realitetin);

+ vallé déshmitari ka dhéné fakte té duhura?- té njéanshme, me paragjykime ose
té pabesueshme (kam dégjuar, kam théng);

+ vallé mund té mposhten kéto fakte dhe nése po, si?

+ cilat jané shpjegimet e mundshme pér faktet démtuese?

+ cilat fakte nuk mund té ndryshohen (fakte té cilat nuk mund té kontestohen
ose s’'mund té jepet ndonjé shpjegim alternativ)?

+ ¢faré konkluzione tjera mund té nxirren nga faktet? dhe
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si mund té bashkohen kéto fakte qé té vértetohet mungesa e fajésisé ose pafajésia?
Shénim: disa fakte, kur i konsideroni ve¢ e ve¢ mund t'u japin drejtim té gabuar.

. SHQYRTONI ME KUJDES LIGJIN NE FUQI

studioni até ligj té cilin mendoni se e studion edhe opozita;

béni listé té elementeve pér ¢do akuzé;

kérkoni kundérvajtje alternative/mé té buta né ligj;

kérkoni mbrojtje té mundshme (mbrojtje afirmative / parciale) té parapara me ligj.

BENI LISTEN E TE GJITHA MBROJTJEVE TE MUNDSHME SIPAS LIGJIT

BENI LISTEN E SULMEVE TE PARASHIKUARA PER SECILEN TEORI TE

MUNDSHME LIGJORE

6.

PERCAKTOHUNI PER TEORINE ME TE MIRE TE RASTIT

shfrytézoni té gjitha kombinimet e mundshme té fakteve té vértetoni fajésiné

ose pafajésiné (varésisht cilén palé e pérfagésoni);

kérkoni interpretime logjike dhe té favorshme, konkluzione qé mund té nxirren

nga faktet;

pérgendrohuni né faktet duke i shqyrtuar ato nga ¢do kénd i mundshém derisa

té gjeni njé shpjegim té besueshém pér até se pse i akuzuari éshté fajtor ose i

pafajshém (varésisht cilén palé e pérfagésoni);

zhvilloni argumente pér até sesi ka gabuar opozita duke i paré faktet

sipérfagésisht;

demonstroni se si duke i shqyrtuat faktet mé afér i akuzuari éshté fajtor apo i

pafajshém (varésisht cilén palé e pérfagésoni).
Shénim: Nése avokati nuk e artikulon qarté dhe shkurt até se pér ¢cka béhet
fjalé né rastin e dhéné, atéheré ai nuk ka njohuri pér teoriné e vet té rastit.
Avokati pérgatitjen e tij duhet ta pérgendrojé né ¢éshtjen kryesore. Ai duhet
ta béjé listén e ¢do fakti té mundshém té cilat e mbéshtesin teoriné e tij, sé
bashku me té gjitha arsyet dhe shpjegimet. Mé tutje, ai duhet t'i identifikojé
edhe argumentet e parashikuara té opozités dhe té béjé listén e kundér-
argumenteve pér ¢do piké diskutimi. Né fund, avokati duhet pasur parasysh
shqetésimet e trupit gjykues dhe té gjejé shpjegime pér secilin argument qé
mund té lind ose pyetjet e parashtruara nga gjykatésit.

7. PERCAKTOHUNI PER NJE TEME - EMOCININ DOMINUES NJEREZOR QEDO T'JU
NDIHMOJE NE PERPARIMIN E TEORISE SE RASTIT

Cfaré ndjenjash déshironi té pércjellé avokati? P.sh. friké, dashuri, urrejtje,
tronditje, vetmi etj;
Tema duhet ta pérparoj faktorin e “besueshmérisé” té teorisé sé rastit.
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8. SULMONI LENDEN E PALES OPOZITARE

kérkoni parregullsi pér ¢do deklaraté ose sjellje té déshmitaréve;

+ shikoni vallé ato jané né pérputhje deklaratat e déshmitaréve opozitaré dhe me

faktet fizike;

theksoni gabimet e opozités né analizén juridike dhe né zbatimin e ligjit;
theksoni léshimet dhe autorizimet e hetimeve té opozités;

shikoni vallé ekzistojné parregullsi ndérmjet déshmitaréve pér sa i pérket
kohés/vendit/ngjarjeve etj;

+ shqgyrtoni motivin e secilit déshmitar - ¢faré arsyesh ekzistojné pér motivimin

e déshmisé ose veprimit té déshmitarit.

. ZHVILLONI STRATEGJI!

cila éshté réndésia e ¢do déshmitari pér léndén? (béhet fjalé edhe pér
déshmitarét e prokurorisé edhe ata té mbrojtjes);

+ cfaré pikash duhet marré parasysh gjaté marrjes né pyetje té déshmitaréve té

vet dhe té opozités dhe pse? Avokati duhet té pyes vetveten se cila piké e

zhvillon mé tej teoriné e rastit;

cila éshté réndésia e cdo prove pér léndén?

¢faré propozimesh do té parashtrohen dhe kur?

cfaré provash do té paragiten né gjykim / cfaré provash nuk do té pérfshihen aty?

cilét déshmitaré duhet ftuar?
Shénim: Avokati duhet té artikulojé se pse ndonjé déshmitar i caktuar éshté
i réndésishém, sa éshté pesha e déshmisé sé déshmitarit dhe si kjo déshmi
do ta ndihmojé trupin gjykues té sjellé njé konkluzion. Avokati duhet té marr
parasysh se edhe gjyqtari edhe pala e opozités do t'i marré né pyetje déshmitarét.

cila éshté pika kyce (céshtja kyce) e pérkrahjes / sulmit té [éndés?
Shénim: Qasja mé e miré éshté té zgjidhet njé argument. Avokati duhet ta
zhvillojé argumentin e tij sipas rendit té réndésisé duke i marré parasysh té
gjitha anét e forta té [éndés sé tij kundrejt atij argumenti té vetém. Gjaté
gjykimit, ai duhet t'i pérqendroj té gjitha pérpjekjet né kété dhe vetém né
kété argument. Avokati duhet t'iu pérgjigjet té gjitha argumenteve té palés
sé kundért, derisa t'ia drejtojé vémendjen trupit gjykues kah argumentimi
kryesor i kontestit.

Me qéllim té zhvillimit té strategjisé sé gjykimit, avokati duhet té keté teori té
rastit. Pérmes morisé sé ideve, avokati do ta zgjedhé teoriné mé té miré. Teoria
mé e forté né ¢do [éndé bazohet né njé ¢éshtje kryesore té cilén lénda mé sé miri
e mbron ose éshté mé pak e ndjeshme ndaj sulmeve. Duke e zhvilluar njé teori té
vetme, ai mbani kontinuitet, kredibilitet dhe integritet me trupin gjykues. Kur nuk
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ekziston ndonjé teori, alternativa tjetér éshté gasja e teorive té shuméfishté.
Mangésia e vetme e késaj strategjie éshté ajo se béhet mjaft véshtiré, nése edhe,
e pamundur pér avokatin ta mbajé kredibilitetin me trupin gjykues.

4.  GRUMBULLIMI | PROVAVE NEPERMJET HETUESIT
Té keni njohuri pér [éndén tuaj

Pér ta shfrytézuar me efikasitet njé hetues, secila palé duhet té keté dijeni pér
léndén e vet. Kjo sidomos i pérshtatet Mbrojtjes, burimet hetimore té sé cilés
zakonisht jané té kufizuara. Dhénia pérparési nevojave hetimore éshté thelbésore.
Qé té ndodh kjo, avokati i mbrojtjes duhet té keté njohuri pér té gjitha
dokumentet né dosje dhe té keté sens té pérgjithshém pér teoriné e rastit.’> Ai
duhet té keté njohuri pér déshmitarét potencialé dhe pér rolin e tyre, t'i kuptojé
anét e forta dhe té dobéta té |éndés, dhe té keté njé ide té pérgjithshme pér até
se cfaré pérpjekjesh duhet béré pér ta pérgatitur [éndén pér gjykim.

Para se té shqyrtohet lénda me hetuesin, secila palé duhet té pérpilojé njé
memorandum pér dosjen, duke pérfshiré: akuzat, faktet, déshmitarét, mbrojtjet
e mundshme, anét e forta dhe té dobéta té |éndés dhe ¢do informaté tjetér té
dobishme pér hetuesin. Pérpilimi i memorandumit e bén mé té lehté pérgendrimin
né céshtjet (juridike dhe faktike) qé duhen zgjidhur. Ky memorandum duhet té
pérmbajé propozimet e parashikuara preliminare, teorité e mundshme té mbrojtjes,
pérshtypjet e avokatit té Mbrojtjes lidhur me déshmitarét ankues, klientét, déshmitarét,
etj., nevoja pér eksperté, mospérputhjet brenda dokumenteve dhe njé listé té
pérgjithshme pér detyrat e mundshme hetimore. Pasiqé nga hetuesi nuk mund té
pritet té keté njohuri pér té gjithé ngatérresat e kodit dhe procedurés penale,
éshté miré té theksohen elementet e ¢do akuze té krimit né memorandum. Kjo
do t'u mundésojé hetueséve té kené njohuri pér até se cka déshiron té vértetojé
népérmjet déshmitaréve dhe fakteve té dokumentuara. Nga ana tjetér, kjo e lejon
hetuesin té pérfitojé njohuri pér sfidat e paléve. Sa mé shumé qé ka njohuri
hetuesi pér ligjin né fuqi, duke pérfshiré kétu edhe até sesi pranohen dhe
vlerésohen provat nga ana e trupit gjykues, ag mé miré do té jeté pér hetuesin té
keté dijeni pér até se cfaré té kérkojé dhe pasi ta keté gjetur kété, si ta pérdor té njéjtén
né [éndén e dhéné.

Pasi té pérgatitet memorandumi, hapi i ardhshém éshté koordinimi me hetuesin
pér té caktuar njé takim me géllim té diskutohet |énda, nése paragitet nevoja.
Nése kérkohen hetime ekstensive, duhet kopjuar pjesé nga lénda dhe t'i jepen
hetuesit. Mirépo, né shumicén e rasteve hetuesi duhet té njihet vetém me

145. Shih,nenin 79, i cili e lejon Avokatin té keté gasje né Léndén dhe provat e mundshme, si edhe
né skedarét dhe raportet e mbajtura nga Prokurori.

—@—
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dokumentacionin e nevojshém pér kryerjen e detyrave té tij hetimore. Mjafton té
thuhet se hetuesit do t'i nevojiten udhézime, gati pér secilin rast, pér hetimet qé
duhet té béje.

Moria e ideve pér léndén

Diskutimi i [éndés me hetuesin éshté ndoshta aspekti mé i réndésishém pér
pérgatitjen dhe pér zhvillimin e [éndés. Pas shqyrtimit té memorandumit dhe té
dokumenteve té tjera té dorézuara te ai, hetuesi do ta sjellé njohuriné dhe
pérvojén e tij né takimin e morisé sé ideve, me ide dhe sugjerime konkrete pér
léndén. Duke e shqyrtuar dokumentacionin dhe teoriné e rastit, hetuesi do t'i
ndihmojé edhe mé shumé avokatit té mbrojtjes té pérgendrohet né c¢éshtjet
kryesore. Ai do t'i japé pérshtypjet e tij pér anét e dobéta dhe té forta té léndés,
do ta béjé listén dhe do t'u japé pérparési detyrave hetimore dhe, mbi té gjitha,
té veprojé si drejtues dhe té argumentojé piképamjet e palés opozitare. Edhe
prokurori edhe avokati i mbrojtjes edhe hetuesi duhet té pérgendrohen né
aspektet e papérputhshme té léndés té cilat duhet patjetér té trajtohen dhe t'i
sgarohen trupit gjykues.

Dhénia pérparési kérkesave

Me mbarimin e takimit té morisé sé ideve, hetuesi duhet t'i keté té qarta detyrat
hetimore. Duhet té caktohen afate kohore dhe té njoftohet avokati i mbrojtjes
nése hetuesi nuk do té jeté né gjendje t'i kryejé ato detyra né kohé. Té gjitha
kérkesat duhet té kené njé géllim konkret dhe hetuesi duhet té keté njohuri qé ta
kuptojé réndésiné e ¢do kérkese pér teoriné e rastit té mbrojtjes. Kjo i mundéson
hetuesit té b&jé prioritetizimin e detyrave hetimore. Métutje, nése hetuesi e
kupton réndésiné dhe qéllimin e detyrés, atéheré edhe detyrat e tjera hetimore
té hetuesit do té mund té kryen pa nxitjen e métejme té avokatit té mbrojtjes.
Ashtu sikur [énda i afrohet kohés sé gjykimit, palét duhet té konsultohen me
hetuesin né baza té rregullta gé té sigurohen se detyrat po kryhen: ndjekja e
gjurméve, kryerja e hollésive né castin e fundit etj. Né vazhdim, nése lénda shkon
né drejtim té kundért nga ajo qé pritej, ose nése data e gjykimit shtyhet, avokati
i mbrojtjes duhet t'ia pércjellé kété informaté hetuesit. Duke e mbajtur té
informuar hetuesin, secila palé mund té zhvillojé¢ marrédhénie té ngushta
bashképunimi duke i shmangur késhtu telashet gé mund té ndodhin.

Konsideratat themelore (sidomos lidhur me hetuesit)



ﬂL ‘03. Investigation 02 AL [rev 3A]:Layout 1 24.02.2011 02:0@@@5

VEPRIMET HETIMORE - DORACAK PER PROFESIONISTET 75

a. Pérpiloni plan para se té niseni té gjeni dhe merrni né pyetje déshmitarét:

éshté me réndési planifikimi paraprak pér sa i pérket fushés sé veprimit dhe
qéllimit té hetimit. Asnjé hetim s'duhet kryer rastésisht.

. Pérpiloni plan pér ¢do déshmitar para se té caktoni takim: éshté me réndési

té dini mé herét temat e pérgjithshme té marrjes né pyetje pér ¢do
déshmitar. Asnjé intervisté s'duhet filluar rastésisht pa pasur njé géllim té
garté. Po ashtu, asnjé intervisté s'duhet té ndodh pa pérgatitje paraprake.
Me té vérteté éshté praktiké e miré té keni informata pér ngjarjet né fjalé
dhe nése mundet, edhe pér déshmitarin qé do té merret né pyetje.

. Kini durim dhe mos pritni shumé nga intervista e paré: éshté e réndésishme

té vlerésohet se do té duhet té keni mé shumé se njé takim me njé déshmitar
para se déshmitari té ndjehet rehat ose fiton besim qé t'ua rréfejé té gjithé
até qé e din. Nuk duhet té pritet shumé nga takimi i paré. Mé me rendési
éshté té tentoni té krijoni raporte té tilla gé déshmitari té ndjehet i sigurt
pér rréfim. Eshté praktiké e miré qé gjaté takimit té paré ta njoftoni
déshmitarin pér natyrén e vizités suaj. Po ashtu duhet té jeni té sinqerté pér
até puné qé e béni. Nuk éshté e pélgyeshme t'i tregoni déshmitarit pér teoriné
e pérgjithshme té rastit tuaj té mbrojtjes - edhe nése ju pyet. Nése ia tregoni
déshmitarit teoriné e mundshme té rastit mund té rrezikoni té ndikoni mbi
déshmitarin ose sé paku té lihet ajo pérshtypje, gjé qé mund té keté pasoja
serioze: déshmitari mund té keqkuptojé se i béhet shtypje pér t'ia pérshtatur
deklaratén e tij teorisé.

. Mendoni me kujdes para se té merrni njé deklaraté ose incizoni intervistén:

Nuk éshté ide e mire - vetém nése doemos paragitet nevoja- qé avokati i
mbrojtjes té marré deklaraté ose ta incizojé intervistén pa pasur dijeni pér
até se cka do té thoté déshmitari. Me té vérteté, as edhe nuk késhillohet qé
té merren shénime gjaté takimit té paré. Mé sé miri éshté té keni njé bisedé
joformale qé té pércaktoni se déshmimi éshté migésor, i dobishém,
informativ etj. Vetém pasi té dégjoni déshmitarin dhe vetém nése éshté e
dobishme pér léndén, atéheré mund té merrni shénime. Para se té japé
deklaraté, éshté me réndési t'ia parashtroni déshmitarit té gjitha pyetjet e
véshtira (té mira, té kegia dhe té shémtuara). Mund té ndodh gé déshmitari
té keté informata té mira por po ashtu edhe informata té kéqgija qé ta
démtojné léndén. Duhet té merrni vendim se a do té duhet ta kycni né
procesverbalin tuaj kété informaté apo thjesht do ta braktisni kété
déshmitar. Eshté me réndési té kuptohet se pasiqé éshté marré deklarata
dhe déshmitari éshté ftuar té déshmojé, ajo deklaraté mund té shqyrtohet
edhe nga prokuroria. Pasigé nuk keni asnjé obligim pér ta informuar
prokuroriné pér ndonjé informaté gé e keni marré, por ajo éshté né dém té
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klientit tuaj, pse atéheré duhet té merrni njé deklaraté apo ta incizoni té
njéjtén e cila mund té bie né duart e prokurorisé. Me té vértetg, para se té
merrni njé deklaraté, éshté miré ta kontrolloni dy heré me déshmitarét e
tjeré ose provave tjera né dokumentacion. Po ashtu, do té ishte e dobishme
té béni njé kontroll té historiatit té déshmitarit qé té siguroheni se s'ka asgjé
né té kaluarén e déshmitarit qé do ta diskreditonte até.

. Deklarata duhet té jeté e shkurtér, konkrete dhe relevante: Praktika mé e

miré né marrjen e deklaratés éshté ta mbani vémendjen té pérqendruar né
léndé dhe té bazuar né fakte. Kur merrni deklaraté, éshté e nevojshme t'i
identifikoni fushat thelbésore qé duhet mbuluar dhe ta béni até pa informata
té tepérta. Fjali té thjeshta dhe té shkurta pa mbiemra dhe ndajfolje éshté
zgjedhja mé e miré. Deklarata duhet ta shpjegojé rastin. Me fjalé tjera, nuk
mjafton qé déshmitari té thoté p.sh. se e ka pa ngjarjen ose ajo pérvojé ishte
argétuese, e tmerrshme, e rehatshme, etj., por ai duhet ta pérshkruajé né
hollési até cka ka paré ose cka dégjuar qé dégjuesi ta keté té qarté me
shpresé se kjo do ta ngjallte té njéjtén pérvojé edhe pérvojat e tjera. Kjo e
bén deklaratén té qarté dhe pa tepér informata. Mé tutje, nuk duhet té keté
thurje té fakteve. Duhet té kuptohet se déshmitari mund té ftohet né gjyq
té japé déshmi dhe rrjedhimisht duhet té mbajé pérgjegjési pér até se cka
éshté regjistruar mé paré si deklaraté e vérteté, e sakté dhe e ploté.

. Mbani evidencé pér déshmitarét dhe mbani té informuar: me réndési éshté

mbajtja e evidencés pér déshmitarét duke ditur se ku dhe si té gjenden nése
paragitet nevoja pér takim té serishém, madje edhe né gjykim. Po ashtu,
éshté me réndési t'i mbani déshmitarét tuaj té informuar pér até se ¢faré
duhet té presin, sidomos nése japin déshmi. Natyrisht, njé pjesé éshté e mendimit
t'u jepet déshmitaréve njé kopje e deklaratés sé tyre dhe t'i informojné pér
cfarédo zhvillimi tjetér gé mund té jeté relevant pér déshminé e tyre.

. Nxitja e déshmitarit pér té déshmuar né gjyq: Nése njé déshmitar pritet té

déshmojé, ai duhet té njihet me pyetjet gé do t'i parashutohen gjaté seancés
gjyqésore. Kété detyré e ka avokati i mbrojtjes, edhe pse éshté e dobishme
qé edhe hetuesi té keté njohuri pér kété tekniké e, nése éshté e mundur
duhet té jeté edhe prezent. Eshté me réndési té kuptohet se ky proces nuk
ndodh me géllim té “trajnimit” té déshmitarit pér até se cka duhet té thoté
gjaté gjykimit. Kjo do té ishte joetike. Né pérgjithési, gjaté sesionit té nxitjes
déshmitari duhet informuar pér até sesi ndodh njé proces i marrjes né pyetje,
pyetjet qé pritet t'i dégjojé, renditjen e pérgjithshme té pyetjeve dhe
dokumentet pér té cilat duhet té jep komente.
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h. Trajtimi i provave material éshté me vigjilencé té madhe: Pasiqé njé pjesé e
procesit hetimor éshté edhe grumbullimi i provave materiale, éshté me
réndési té ushtrohet vigjilencé e madhe gjaté trajtimit té tyre. Varésisht nga
rasti, provat materiale mund té jené né té gjitha format dhe nga burime té
ndryshme. Njé séré céshtjesh etike mund té lindin si pasojé e gjetjes dhe
trajtimit té provave materiale. Rrjedhimisht, éshté me réndési qé hetuesi té
keté udhézime té hollésishme pér até se ¢ka duhet apo s'duhet béré kur ka
té béjé me prova materiale.

* provat e vendngjarjes: Ekzistojné ményra té ndryshme pér trajtimin e
provave varésisht nga natyra e tyre dhe origjina/burimi. Provat mé
delikate jané ato té vendngjarjes. Pasiqé njé pjesé e procesit hetimor
éshté té vizitohen vendet relevante ku mund té kené ndodhur incidente
apo krime, nuk éshté e pazakonshme qé rastésisht té gjendet ndonjé prove
materiale té cilén mund ta kené anashkaluar hetuesit e policisé. Né raste
té tilla, ngacmimi i provave té tilla do té pérbénte prishje té etikés, madje
mund té konsiderohet edhe si vepér penale. Lind pyetja se ¢faré duhet
béré nése gjendemi né raste té tilla. Pérgjigja éshté e thjeshté: varet! Gjéja
e paré gé duhet béré, pavarésisht se a éshté marré vendim pér
grumbullimin apo braktisjen e atyre provave, éshté fotografimi né vendin
e duhur ku éshté gjetur. Nése vendoset gé ato prova té merren dhe té
shqyrtohen, provat mund té démtohen, sidomos nése kané fije ose shenja
gishtérinjsh té cilat mund té jené té dobishme. Si té tilla, duhet ngritur
me kujdes té madh ato prova. Eshté e dobishme qé té mbani doreza
plastike mjekésore pér té mos i démtuar provat dhe t'u shmangeni
rrezigeve té mundshme shéndetésore nga trajtimi i atyre provave. Nése
vendoset gé té merren ato prova, do té ishte e dobishme té keni njé ené
té pastér pér grumbullimin e provave. Para se ta merrni até vendim, éshté
e nevojshme té pyeteni se ¢cka do té ndodh (nése ndodh) me ato prova. Me
fjalé tjera, a do té testohen né ményré té pavarur (duke supozuar se kjo
lejohet) ose do t'u dorézohet hetueséve té policisé. Eshté e ndalueshme
té grumbullohen prova me géllim té asgjésimit apo fshehjes sé tyre.
Sidoqofté, varet nga avokati i mbrojtjes se ¢do té béjé me ato prova. Nése
dyshon, hetuesi s'duhet béjé asgjé para se té kontaktojé me avokatin e
mbrojtjes pér udhézime té métutjeshme.

* provat e dokumentuara:'* Gjaté procesit hetimor do té ishte e nevojshme
té grumbullohen prova té dokumentuara nga arkivi zyrtar ose nga individé
privat. Pasigé disa nga kéto prova mund té jené té dobishme té
shqyrtohen gjaté procesit gjyqésoré, do té ishte e réndésishme té
demonstrohet se ato dokumente jané autentike, té besueshme dhe
relevante. Pasigé do té duhet té vértetohet origjina dhe autenticiteti i
dokumenteve, duhet té keni parasysh se dorézuesi i dokumentit duhet té

146. Sih nenin 392, i cili thoté se té gjitha dokumentet né pajtueshméri me rregullat e paraparé né
LPP do té lexohen.

—@—
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japé prova pér autenticitetin, kushtet dhe pér origjinén e dokumentit. Pér
kété gjé, éshté me réndési qé hetuesi:

* a) té mbajé evidence se prej nga dhe prej kujt ka ardhur ai dokument; b)
ta lusé dorézuesin e dokumentit gé ta zbulojé burimin e atij dokumenti;
vallé ai kundérshton qé emri i tij té ndérlidhet me até dokument; vallé ai
éshté i gatshém té déshmojé né gjyq, nén betim, pér até se si dhe né cfaré
kushtesh ka ardhur né posedim té dokumentit né fjalé.

Trajtoni déshmitarét me respekt dhe me vigjilencé: éshté me réndési pér secilin
né ekipin e mbrojtjes té kuptojé se déshmitarét duhen trajtuar me dinjitet dhe
respekt. Mbi té gjitha, éshté e domosdoshme té kuptohet se njé déshmitar s’ka
asnjé obligim pér té bashképunuar, té flasé, t'u pérgjigjet pyetjeve, té japé
deklaraté ose té dorézojé ndonjé prove materiale. Ashtu si¢ ekzistojné
mekanizma gé e detyrojné njé déshmitar té japé déshmi né gjyq, po ashtu
ekzistojné mekanizma pér mbrojtjen qé ta detyrojé njé déshmitar té ndihmojé
jashté gjyqit. Prandaj éshté me réndési té theksohet se nése njé déshmitar nuk
ka interesim pér té bashképunuar, atéheré déshira e déshmitarit duhet
respektuar. Jo vetém qé do té ishte kundérproduktive té detyrohet njé
déshmitar té bashképunojé, por kjo do té krijonte pérshtypjen se déshmitari po
ngacmohet dhe keqtrajtohet. Kjo do té kishte pasoja serioze, veganérisht nése
déshmitari paraget ankesé pér kété. Njé metodé qé mund té shfrytézohet pér
ta pérfituar bashképunimin e déshmitarit té mundshém éshté ajo qé sé pari t'i
afroheni mikut/mikeshés sé déshmitarit dhe té shihni vallé éshté e mundur qé
ta shfrytézoni kété mik/mikeshé silidhje pér ta caktuar takimin e paré dhe gjaté
pirjes sé njé kafeje apo pije tjetér, do té mund t'i shpjegohet atij interesimi
kryesor pér marrjen e disa pérgjigjeve nga ai. Duke e pasur prezent edhe
mikun/mikeshén gjaté takimit té paré do té siguroheshe thyerja e “akullit” dhe
se gjaté takimit do té bisedohet vetém pér shpjegime té pérgjithshme
(asnjéheré nuk éshté miré té intervistohet njé déshmitar né prezencén e palés
sé treté). Poashtu kjo ndihmon pér té pasur njé fytyré té njohur né takim qé
do té mund té garantonte pér tonin dhe pér drejtimin e diskutimit.
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5. MODEL RAPORTI HETIMOR
Kujt:  Ekipit hetimor
Prej: X, avokat pér

prokuror v
numri i léndés

Re: Udhézime pér metodat hetimore dhe pér sjelljen etike
Data:

Ky raport, konkretisht, pércakton qéllimin, metodén dhe kufizimet etike gjaté
kryerjes sé detyrave hetimore nga ana e ekipit hetimor té ekipit mbrojtés.
Duke pranuar se njé hetues me pérvojé do té kishte teknika té zhvilluara miré dhe
kohé-té testuar, éshté me réndési qé té gjithé hetuesit e angazhuar nga ana e
___ekipit mbrojtés ta kuptojné dallimin midis té hetuarit né emér té ndonjé
institucioni, si¢ éshté policia lokale ose ndonjé agjencie shtetérore dhe té hetuarit
né emér té njé té akuzuari si anétar i ekipit mbrojtés. Né bazé té késaj, me géllim
té shmangies sé kegkuptimeve dhe pér té siguruar se té gjitha pérpjekjet hetimore
jané kryer me profesionalizém dhe etiké, patjetér té ndigen udhézimet e
méposhtme.

1. Qéllimii hetimeve né emér té té akuzuarit

Duhet té kuptohet se Ligji i ri mbi procedurén penale ka adoptuar elemente té
procedurés adversale, ku mbrojtjes i lejohet té kryejé disa hetime pér pérgatitjen
e [éndés mbrojtése. Pasiqé mbrojtja nuk ngarkohet me pérgjegjésiné e vértetimit
té dickaje, pérpjekjet hetimore duhet pérqendruar né arritjen e dy detyrave, né:

a. identifikimin dhe zbulimin e dobésive té [éndés sé prokurorit, dhe

b. kérkimin e déshmitaréve dhe provave té nevojshme pér teoriné e |éndés sé
mbrojtjes. Késhtu, para se té fillohet me hetime lidhur me [éndén konkrete,
hetuesi duhet té njihet me pjesét relevante té |éndés, me teoriné e
pérgjithshme té rastit té pércaktuar nga avokati i mbrojtjes, dhe me géllimin
e sakté pér kryerjen e detyrave té dhéna. Ekipi i mbrojtjes duhet té mbajé
standarde té larta pér sa i pérket kryerjes sé hetimeve té veta: asnjé anétaré
i mbrojtjes nuk guxon té ndérmarré taktika presioni. Ky fakt duhet kuptuar
dhe ¢muar, prandaj hetuesi i angazhuar né emér té patjetér
té keté sjellje profesionale dhe etike.
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Roli i hetuesit i cili punon pér [éndén e mbrojtjes nuk ndryshon nga roli i inspektorit
té policisé. Derisa inspektori i ndihmon prokurorisé né zgjidhjen e rastit duke
grumbulluar prova dhe duke biseduar me déshmitarét me géllim qé té krijojé léndé
ndaj té akuzuarit té dyshuar, nga ana tjetér hetuesi i mbrojtjes i ndihmon avokatit
né asgjésimin e léndés sé prokurorisé duke grumbulluar prova dhe duke biseduar
me déshmitarét me qéllim qé té tregojé se ka zbrazétira né léndén e prokurorisé,
té ashtuquajtura dyshime té arsyeshme, pér fajésiné e té akuzuarit.

Deri diku hetuesi i mbrojtjes ka pérparési pér punén qé éshté béré para se ai té
kycet né hetim: dokumente gati té grumbulluara, déshmitaré té intervistuar, prova
té atestuara etj. Mirépo, ekzistojné mangési té cilat i mbipeshojné avantazhet e
té pasurit njé léndé gati té hetuar: déshmitarét s’kané vullnet té bisedojné me
mbrojtjen, déshmitarét kané dhéné deklarata nén presion ose friké dhe mund té
kené gené konfuz, déshmitarét s'munden té gjenden sepse ka kaluar kohé,
dokumentet nuk jané né dispozicion pér shkak té mosbashképunimit té burimeve
té arkivit, kufizimeve té burimeve materiale pér ta hetuar rastin plotésisht et;.
Rrjedhimisht, me qéllim qé té pérgatitet [énda pér gjykim me efikasitet, hetimet
e mbrojtjes duhet té kené géllime konkrete.

Qasja e pérgjithshme e té hetuarit duke qené anétaré i ekipit té
mbrojtjes del si vijon:
a. cdoheré té ndigen udhézimet e avokatit ose kolegut té tij;
b. nése detyra éshté e paqarté, té kérkohen sqarime para se té ndérmerret
dicka;
. té mbani evidence pér detyrat e kérkuara;
. té mbani evidence pér pérpjekjet e béra / rezultatet e arritura;
. té mbani shénime té mira personale;
té dégjohen me kujdes pérgjigjet e dhéna nga déshmitarét;
. kurré mos béni supozime pér ndonjé gjé;
. ¢doheré pérgatituni para takimit me déshmitarin;
kurré mos merrni iniciativé ta tejkaloni detyrén e dhéng, vetém nése rrjedh
vet logjikisht;
j. kurré mos merrni deklaraté né formé té shkruar nése nuk ju éshté urdhéruar;
dhe
k. té jeni té pérpikté kur t'i pérshkruani ngjarjet, vendet, veprimet dhe
informatat e fituara.

TS0 ™MD o n

Pasiqé géllimi éshté té nxirren informata nga déshmitarét, hetuesit ¢doheré duhet
té fillojné me pyetje té hapura té cilat nuk jané sugjestive. Nése duhen mé tepér
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informata, sidomos pér sqarimin e ndonjé ¢éshtje, mund té béhen pyetje mé
direkte. Sipas késaj, llojet vijuese té pyetjeve sugjerohen né fazén fillestare té
sesionit té pyetjeve:

+ Cili?

+ Cka?

« Ku?

© Kur?

* Pse?

« Si?

* Pérshkruaj!

*+ Sqaro!

3. Kufizimet etike

Qasja mé e miré me déshmitaré éshté t'i njoftoni pér pikésynimin e pérgjithshém:
t'i ndihmohet té akuzuarit pér pérgatitjen e [éndés sé mbrojtjes si¢ parashihet né
Ligjin e ri mbi Procedurén Penale dhe duke e béré kété t'i afrohet té vértetés sa mé
shumé qé éshté e mundur. Q& t'u shmangemi dilemave etike, i kemi udhézimet vijuese:
. kurré mos i sugjeroni déshmitarit se cila duhet té jeté pérgjigja;

. kurré mos i thoni déshmitarit se cka duhet té thoté/déshmojé ai/ajo;

kurré mos i thoni njé déshmitari t'i asgjésojé provat;

. kurré mos i thoni njé déshmitari mos té bashképunojé me prokuroring;
kurré mos e kércénoni njé déshmitar né ményré direkte apo indirekte;
kurré mos e keqginformoni njé déshmitar pér identitetin apo funksionin tuaj;
. kurré mos ia keginterpretoni faktet njé déshmitari;

. ¢doheré pérkujtojani déshmitarit se juve ju intereson vetém e vérteta; dhe
¢doheré té jeni té sjellshém dhe té respektueshém me déshmitarin.

TS tho o0 oW

4. Provat materiale

Patjetér té ushtroni me vigjilencé (syhapur) kur té hasni né prova materiale. Mund
té lindin njé séré céshtjesh etike si pasojé e trajtimit jovigjilent té provave.
Konsiderata té ndryshme mund té hyné né lojé varésisht nga ajo se a jeni ngarkuar
pér trajtimin e vendit té ngjarjes apo provave té dokumentuara.

(i) Provat e vendit té ngjarjes
a. gjéja e paré gé duhet béré, pavarésisht nga ajo se a duhet grumbulluar apo
braktisur provat, éshté té fotografohet pikérisht aty ku éshté gjetur prova;
b. ¢doheré mbani doreza kirurgjike prej gome pér té mos i komprometuar
provat materiale dhe té mbroheni nga rreziget potenciale shéndetésore;
c. ¢doheré mbani njé ené té pastér pér grumbullimin e provave materiale;
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d. ¢doheré pyeteni veten c¢ka do té ndodh me provat. Pér shembull, a do té
testohen né ményré té pavarur (duke supozuar se kjo éshté e lejueshme) ose
do t'u dorézohen hetueséve té policisé;

e. mos harroni se grumbullimi i provave me géllim té asgjésimit ose fshehjes sé
tyre né pérgjithési éshté e ndaluar;

f. kur jeni né dyshim, mos béni kurrgjé para se té kontaktoni me njeréz pér t'ju
dhéné udhézime.

(i) Provat e dokumentuara
a. ¢doheré mbani evidence pér até se prej ku dhe prej kujt kané ardhur provat
e dokumentuara;
b. cdoheré pyeteni dorézuesin e provave té dokumentuara vallé ka probleme
té zbulohet burimi i dokumentit.

Kéto jané udhézimet mé fundamentale, prandaj duhet ¢doheré té zbatohen pa
asnjé pérjashtim. Mé shumé udhézime té detajuara do té jepen né kohén e duhur
varésisht nga natyra e detyrés hetimore.
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SECTION 1.

INVESTIGATIVE ACTIVITIES
UNDER THE NEW LAW

ON CRIMINAL PROCEDURE

1. INTRODUCTORY COMMENTS

The new Law on Criminal Procedure (LCP)* fully changes the concept of the so-far
actually inquisitorial procedure, designed as an ex-officio investigation by the
court. The abandonment of the court paternalism is much more than just cosmetics
of the model used under the current LCP. It is important to understand that the
new system is not just replacement of the court investigation with the investigation
by the prosecution. Public prosecutors will not act the same as the investigating
judges did so far. The police and prosecution investigation in the new system com-
plement and fuse with each other, while the court investigation is practically
skipped, and it is not replaced with any formal prosecution investigation. This sec-
tion presents the most important issues related to the new investigation model
and the rational therefore.

2. ABANDONMENT OF THE COURT INVESTIGATION

2.1 Brief analysis of the investigation system under the current
Law on Criminal Procedure

Preliminary proceedings now comprise pre-investigative procedure (criminal charges and
authorization of the authorities in the pre-investigative procedure, special inves-
tigative measures) and investigation. Deciding upon the criminal charges and the
pre-investigative procedure are aimed at clarifying whether the initial suspicion
for a committed crime is grounded. Therefore, the public prosecutor and the police,
gather evidence in an informal manner. The public prosecutor alone undertakes
all actions in the proceedings for which he/she is authorized pursuant to the law,

1“Current LCP" refers to the Law on Criminal Procedure of 1997 with all its later amendments and
supplements, while “New LCP” refers to the Law on Criminal Procedure adopted in 2010.

2 See G. Buzarovska and G. Kalajgiev, Criminal Procedure Reform, Collection of texts from the Proj-
ect on Fight against Organized Crime by the Public Prosecutor’s Office, Skopje/Ohrid, 2009, 13.

—@—
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or through persons which, pursuant to the Law on the Public Prosecutor’s Office,
are authorized to represent him/her in the criminal procedure.

If there are grounds for suspicion that a crime prosecuted ex officio has been com-
mitted, the Ministry of Internal Affairs is obliged to undertake all necessary meas-
ures to locate the criminal offender, to prevent the criminal offender or any
accomplice from hiding or absconding, to discover and secure the traces and ob-
jects which may serve as evidence of the crime. For this purpose, the police may
seek necessary information from the citizens, stop, ask for their identification
cards, carry out inspection and search, redirect or limit the movement of persons
and vehicles, conduct pursuit, issue a warrant for an arrest or seizure of property
and other crime proceeds. The Mol may summon persons to informational inter-
views, and the person duly summoned can be brought by force only with court de-
cision and in cases when he/she evidently avoids to report upon the received
summon in which he/she is warned of the possibility of forceful bringing in.

When deciding upon the criminal charges, in particular if data therein do not pro-
vide sufficient basis to reach a decision, the public prosecutor, if unable to do it
alone or through other bodies, may request the Mol to gather the necessary in-
formation and apply other measures in order to detect the crime and the offender.
The public prosecutor may also summon the person who filed the criminal charge,
as well as the suspect and his/her defense attorney and other persons who have
certain knowledge that can contribute in the evaluation of the authenticity of
the allegations the criminal report, while the records of the gathered information
signed by such persons can be used as evidence in the procedure. On the basis of
the outcome of the pre-investigative procedure, the public prosecutor decides on
whether to bring immediate charges, to submit a request for investigation or to
cancel the prosecution.

The police have a quite powerful position within the pre-investigative procedure.
This can be seen in the provisions in the Law on Police, pursuant to which the po-
lice is tasked with preventing the commitment of crimes and offences, detecting
and apprehending offenders, as well as undertaking other measures, envisaged by
law, so as to prosecute the offenders of such crimes (Art.5, paragraph 1). The LCP
also provides that the police is required to discover the offender, to secure all ev-
idence and to gather all relevant information. However, this does not conclude
the police investigations that are continued ex officio, and this causes no reaction
by the public prosecutors in practice. It is quite unclear in what cases is the public
prosecutor supposed to take over the investigation from the police. The LCP pro-
vides very extensive authorizations for the police, including the comprehensive
authorization to undertake “other necessary measures and actions”, therefore, it
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is obvious that the Law openly addresses the police as a body in charge of con-
ducting the investigation. All this results in a lack of clear segregation of the func-
tions of the state bodies in the preliminary proceedings.

The court investigation is part of the preliminary proceedings and it is conducted
by the investigating judge. An investigation is initiated upon request by the public
prosecutor against a person when there is grounded suspicion that the person
committed a crime. When there is suspicion for a committed crime for which 5-year
imprisonment is prescribed, the initiation of an investigation is mandatory. The
investigating judge completes the investigation when he/she considers that issues
relevant to the investigation are sufficiently clarified. After the investigation is
completed, the investigating judge submits the files to the public prosecutor, who is
obliged, within fifteen days, to give a proposal for additional investigation or to raise
an indictment or to give a statement that he/she withdraws from any prosecution

2.2. Main reasons for abandonment of court investigation

The initially conceptualized division of the preliminary proceedings in two stages,
first stage (pre-investigative procedure) - in the hands of the executive power,
being entrusted with the activities related to discovering and apprehending the
criminal offender and finding and securing evidence, and the second stage - in
the hands of the judiciary, where evidence, that could be legally used at the trial,
is presented, has become redundant in practice. On one hand, the police affairs
related to finding and ensuring evidence are extended throughout the whole pre-
liminary proceedings, while on the other, the public prosecution brings its activi-
ties down to a technical role of an “evaluator” of the police results and has
neglected some other substantial activities related to criminal prosecution. There-
fore, it could be said that the system of preliminary proceedings under the current
LCP, where all entities perform the activities related to investigation and prose-
cution in a similar manner, makes no clear and explicit distinction between the
tasks of the police, the public prosecutors and the judges.

The distinction between the pre-investigative actions and the investigation in the
system under the current LCP has lost its significance and has just become a simple
formality: state prosecution should conduct pre-investigative procedures, however,
it does not conduct them, but it rather leaves that to the police; the investigations
should be conducted by the investigating judge himself, however he confines himself
to implementing the proposals of the public prosecution, which, most often, only
repeat what the prosecution has received from the police. Thus, practice has signifi-
cantly shifted away from the original intention by the European continental legislators.
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Hence, the model under the current LCP has become, in a way, redundant and
non-economic: legally relevant facts are firstly established by the police for the
purpose of prosecution, then by the investigating judge and finally by the trial
court, although it would be sufficient for the preliminary proceedings to be fo-
cused only on information and evidence necessary for reaching decision for pros-
ecution, so as to round up the review of the indictment, while the main hearing
to be organized and carried out to the end of reaching merit based judgment in
line with the principals on direct and contradictory presentation and assessment
of evidence. Therefore, under the reform of the criminal procedure, these contra-
dictions have been abandoned by conceptually and precisely assigning clear and
separate duties to the police, the Public Prosecutor’s Office and the courts.

If the predominant goal of an investigation is, of course, gathering evidence so as
to reach a decision whether the prosecutor will bring charges, then it is illogical
for the investigating judge to gather such evidence for the public prosecutor. Even
more odd is that the investigating judge is engaged in resolving the case, giving
no opinion at the end on whether the initial suspicions are confirmed, but he/she
rather returns the files as a bulk of materials to the public prosecutor who is to
examine them, so as to reach his/her own decision. This complicates the investi-
gation needlessly, causing unnecessary delay, while the involvement of the inves-
tigating judge, as an active investigator, makes him/her partial and unsuitable as
a guarantor of the rights and obligations of the citizens.

One of the main reasons to abandon the investigating judge is the fact that he/she
appears as inefficient in both roles: he/she actually neither gathered much new
evidence, different from the ones the detecting and prosecuting authorities had gath-
ered before, nor did he/she efficiently protect the rights and freedoms of the individual.

Therefore, investigation procedure is now significantly deformalized - evidence is
not presented, but just gathered, and presented for the first time at the main hear-
ing, except in specially determined cases, when a separate evidentiary hearing
can be organized. Thus, the preliminary proceedings are significantly expedited,
and importance of the main hearing is emphasized as the central part of the crim-
inal procedure, when evidence is tested in a public and contradictory hearing,
which is essential for a fair trial.

Therefore, the evidentiary rules are not regulated in details in the investigation
section, and evidentiary means are presented and regulated in a separate chapter
of the LCP. The Code also contains different concept as regards investigation ac-
tions in relation to the current LCP, since the consistent implementation of the
new concept does not mean examining witnesses and experts for the purpose of
presenting evidence in the investigation.

—@—
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3. NEW RELATIONSHIP BETWEEN THE PROSECUTION AND THE POLICE

Today, most of the modern states entrust the whole preliminary proceedings to
the Public Prosecutor’s Office, closely cooperating with the police and even
greater number of specialized entities engaged in tracking, analyzing and detect-
ing different forms of crime and corruption. In order for the Public Prosecutor’s
Office to become a reputable institution that guarantees the rule of law in modern
democracies, it is more and more profiled as a special and independent body of
the judiciary, distancing itself from the executive power.

Police and other bodies with special authorizations operate, in principle, under
the management of the Public Prosecutor’s Office, but they, however, still enjoy
certain autonomy and conduct police inspections independently and upon their
own initiative. It does not mean that the police, by submitting the statements or
after handing over the criminal report to the public prosecutor, completely with-
draw from the case.’ On the contrary, none of the provisions in the new Code
should be interpreted as a kind of dispossession or making the police passive in
their criminal investigations. Through closer cooperation with the prosecution,
they will actually improve the quality of their work, lead to more successful results
in court and will gain more confidence with the citizens. The police will indeed,
inform the public prosecutor much often and earlier than before, but will still re-
tain its autonomy as regards minor crimes and, in cooperation with the public
prosecutor and upon his/her orders and instructions, it will actively help in solving
severe crimes.” In other words, when the Public Prosecutor’s Office gives certain
orders or instructions, the police will have to adhere, but if, in a specific case, after
informing the prosecutor, the police is given no instructions, it will proceed ac-
cording to the standard procedures of finding and providing evidence and inform
the public prosecutor thereof, and when it considers that the case is resolved up
to the level of grounded suspicion against a specific person, it will file a criminal
report with the prosecutor.

3.1. Establishment of the Judiciary police

The new LCP introduces the so called “judiciary police”’ It is actually a criminal
police closely cooperating with the Public Prosecutor’s Office, and a small fraction

3 See G. Kalajgiev/D. Ilik, Establishment, organizational set-up and operations of judiciary police
and investigation centers of the Public Prosecutor’s Office, Macedonian Review for Criminal Law
and Criminology (MRCLC), no. 2, 2009, pp. 121-154.

“See G. Kalajgiev, Investigation reform in the Republic of Macedonia, in: lustitia, no. 2, 2010, p. 12.
5 See G. Kalajgiev et al., New relationship between the police, the Public Prosecutor’s Office and
the court in the preliminary proceedings, MRCLC, no. 1, 2008, and G. Kalajgiev et al., Remodelling
preliminary proceedings in the Republic of Macedonia, MRCLC, no. 2/3, 2008, pp. 79-120.

—@—
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of it will be directly involved in the Public Prosecutor’s Office team in the investi-
gation centers of the Public Prosecutor’s Office.t

The criminal police, now operating as a judiciary police, becomes the main asso-
ciate of the Public Prosecutor’s Office. It is of special importance that they coop-
erate from the very early stage of the procedure, in order to avoid any possible
conflict later, if, at the end of the investigation, the public prosecutor evaluates
that the evidence is not enough or that it was not legally obtained, so he or she
will have to reject the case, since the case cannot be won at the court. This is now
more realistic, because by abandoning the active role of the court in solving the
case, the burden of proof lies completely with the prosecution. Therefore, the co-
operation between the public prosecutor and the police gets a completely new
meaning in a system that is now party-driven by its nature.

3.2. Investigation centers of the Public Prosecutor’s Office

In order to perform the function of detecting and prosecuting in the new condi-
tions, the new Macedonian concept envisages establishment of so called investigation
centers of the Public Prosecutor’s Office for one or several public prosecutor’s offices.

Activities in the investigation center will be performed by inspectors within the
judiciary police, selected to perform tasks on limited-time basis, through an internal
job vacancy announcement. This should guarantee certain stability and specializa-
tion of the judiciary police officers, thus becoming part of the Public Prosecutor’s
Office team. Such stability, together with the impossibility for the judiciary police
officers in the investigation centers to be re-deployed to other assignments in the
Mol and other instruments (career influence and disciplinary liability of inspectors
within the judiciary police) should provide for a certain level of independence in
relation to Mol superiors and some higher degree of loyalty to the Public Prose-
cutor’s Office.

Criminal police inspectors who moved to the investigation center are at the dis-
posal of the competent public prosecutor, operate under his/her control and super-
vision, execute the orders of the public prosecutor, operate according to his/her
instructions and guidelines and are responsible to him/her (Art. 51 of the new LCP).
Indeed, such relations of availability of the judiciary police in relation to the Public
Prosecutor’s Office apply to the judiciary police as a whole. However, although
managing the police by the prosecution is hardly feasible as regards the police of-
ficers who remain with the Mol and MoF and who have greater initiative and original

¢ Most of the judiciary police will comprise inspectors from the Mol, FP and CA, who would remain
within the ministries and will operate almost the same as so far, but now with a clearer link and
closer connection to the competent prosecutor. The other part of the judiciary police will comprise
inspectors, which are to be transferred in the Public Prosecutor’s Office team.

—@—
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competence in the early detection stage, as provided for by other laws as well’,
now the same becomes much more realistic for the inspectors who are to become
an integral part of the Public Prosecutor’s team. The LCP stipulates that, while
working in the investigation centers, they cannot be deployed elsewhere in the state
bodies where they come from or to be removed from the specific case without an
explicit approval by the public prosecutor.

The Judiciary police in the investigation centers will primarily act in the prosecu-
tion actions, i.e. the phase of preliminary gathering of information, rather than in
the investigation procedure, where actions are directly taken by the prosecution,
although the judiciary police can assist. This does not mean that the judiciary po-
lice in the investigation centers cannot work on the stage of detecting and report-
ing in the pre-investigative procedure, in cases when the prosecution learns, by
itself, about any suspicions that a crime has been committed (direct observation,
rumor, notoriety, etc.).

4. COURSE OF THE PRELIMINARY PROCEEDINGS

The objective of the preliminary proceedings is to gather evidence on the credi-
bility of the crime and the offender so as to be able to decide whether he/she will
be prosecuted or the procedure against him/her will be stopped. Criminal prose-
cution bodies reach such decision gradually by carrying out preliminary proceed-
ings in several stages. The first stage includes police inspections, initiated by the
police authorities at their own initiative (should there be any grounded suspicion
that a crime prosecuted ex officio has been committed) or upon request by the
public prosecutor.

The preliminary proceedings are formally still divided in two stages - detecting
and reporting stage (pre-investigative procedure) and investigation procedure, the
commencement of which is marked by the bringing of an order by the public
prosecutor to carry out an investigation.? Despite such a formal division of the
preliminary proceedings, the provisions pertaining to the specific legal obligations
and authorizations of the entities involved, a legal possibility is in fact envisaged for
the preliminary proceedings to be carried out continuously, as a single, undivided
stage of the criminal procedure. This is mainly due to the fact that the public prose-
cutor, in charge of preliminary proceedings, is given the possibility to undertake

7 See G. Kalajgiev and G. Stojanovski, Critical review of the Law on Police, Bulettin no. 1, FOSIM,
Skopje, 2006, pp. 13-28; G. Kalajgiev, What kind of police authorizations for the Customs Adminis-
tration, MRCLC, no. 1, 2006, pp. 51-84.

8 An argument speaking in favour of such legal regulations is the need to determine a specific pro-
cedural action to mark the commencement of the criminal procedure, thus being an undertaken
procedural action disrupting the expiry of the criminal prosecution for the crime for which the crim-
inal procedure is conducted. See M. Trombeva, Preliminary proceedings according to the novelties
in the draft LCP of RM, in: lustitia, no. 2, 2010, p. 20.
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all evidentiary means and measures for discovering and securing persons and ob-
jects throughout the whole preliminary proceedings, meaning both during the dis-
covering and reporting stage and during the investigation procedure.’

From a legal point of view, the coordinator of the activity of the police and other
state bodies is the public prosecutor, due to which these bodies should act upon
his/her orders or proposals and submit reports on the actions undertaken, al-
though in practice most of the actions are usually undertaken by the bodies with
police authorizations, since they are operational bodies and are first to learn about
any crimes committed.

4.1. Pre-investigative procedure

In practice, the pre-investigative procedure most often commences with police
inspections, which the police conducts under certain legal conditions or ex officio or
upon request by the public prosecutor, whereby an obligation is prescribed for the po-
lice authorities to forthwith inform the public prosecutor on the measures undertaken.

The pre-investigative procedure includes the actions of the criminal prosecution
bodies - the Public Prosecutor’s Office, police, and in cases envisaged by law, the
Customs Administration, the Financial Police, while with respect to certain crimes
against the state and more severe forms of organized crime, the Administration for
Security and Counter-Intelligence, when discovering crimes and offenders, as well as
when gathering evidence on initiating penal procedure and gathering and securing
evidence for its conducting. Should the results from the pre-investigative proce-
dure show that initiating penal procedure is grounded, the prosecution can com-
mence an investigation procedure, having a stronger legal and normative effect.'

9 Thereat, evidence gathered in the stage of detecting and reporting has identical probative value
as the evidence gathered during the investigation procedure. Thus, written and other material ev-
idence, if obtained in a legitimate manner, is used as evidence in the further course of the procedure
- during the main hearing, while the statement of the defendant and the statements of the wit-
nesses during the main hearing can be used only for the prupose of presentation, so as to check
the validity of the statements they gave during the main hearing. Same, p. 20.

10 The new investigation procedure is still much less standardized then it used to be. When drafting
the Code, there were certain dilemmas on whether investigation actions should be thoroughly stan-
dardized, in particular whether examining witnesses in the investigation should be standardized at
all, having in mind that their statements are no longer presented in the investigation. Certain pro-
visions regulating the manner of examination have been retained due to their protective nature.
Such an option can lead to certain confusion due to the long practice of hearing witnesses during
the investigation.

—@—
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Police inspections

Police inspections are actions and measures for discovering and gathering evidence
for crimes prosecuted ex officio, the offender, as well as other circumstances useful
for the successful conducting of the criminal procedure. Inspection-related actions
also include measures set by the criminology rules, expressed in police law and
special authorizations of other state bodies, such as the Financial Police and the
Customs Administration of the Republic of Macedonia.

Initiating police inspections. The pre-investigative procedure, i.e. the inspections,
are conducted in order for the public prosecutor to be provided with material so
as to assess whether the grounds for suspicion, as initial information, become
grounded suspicion as a higher level of suspicion based on the gathered evidence,
pointing to the conclusion that a certain person committed a crime, so as to submit
a request to the court to conduct an investigation.

The public prosecutor and the judiciary police find out about a committed crime
through direct observation, rumor or upon a received criminal report. Like the
current LCP, the new LCP still envisages the obligation, for all state bodies, public
enterprises and institutions, to report crimes that are prosecuted ex officio, for
which they have been informed or have learnt otherwise. The new LCP provides
the possibility for bringing criminal charges in different ways, i.e. by applying all
means - in writing or verbally, by telephone or by electronic means.

In the course of the pre-investigative procedure, and for the purpose of meeting
its objective, the competent bodies undertake series of actions. Upon receiving
the criminal report or being informed about a committed crime prosecuted ex of-
ficio, the police is obliged to undertake all necessary measures to locate the crim-
inal offender, to prevent the offender or the accessory from hiding or absconding,
to discover and secure the traces and objects, which may serve as evidence, as
well as to gather all information that could be of use for successful conducting of
the criminal procedure.

Therefore, the police, during the pre-investigative procedure, may:

* request necessary information from the citizens;

+ stop, ask for identification cards and carry out inspection or search persons,
vehicles and luggage if there are grounds for suspicion that traces of the crime
or objects that can serve as evidence could be found on them;

* reroute, direct or limit the movement of persons and vehicles in a specified area
for a necessary period of time (up to 6 hours);

*undertake necessary measures in order to establish the identity of persons and objects;
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* take fingerprints, samples for DNA analysis and photographs (Article 277);

*conduct search, issue warrants for the person and the property and crime proceeds
or for the objects, which are being sought;

+ conduct an inspection of certain facilities and premises of state agencies,
institutions performing public authorizations and other legal entities and have
an insight in certain documentation of theirs;

* carry out identification (Article 278);

* undertake other necessary measures and actions as provided by the law.

No formal decision is made as regards the commencement of the pre-investigative
procedure.

The public prosecutor has the right and the obligation to constantly control the
police while conducting these actions. The public prosecutor can also carry out
these measures by him/herself (Article 276).

Suspect identification. The new LCP regulates, for the first time, the suspect iden-
tification procedure in the police, which in practice so far, was treated as “estab-
lishing the identity” of a person, which is certainly completely inadequate. In fact,
establishing the identity of a specific person is one thing, while determining
whether the witnesses or the victim will identify the suspect as the person having
committed the crime, is something completely different. Thus, should it be a mat-
ter of a suspect whose identity is well known to the judiciary police and who is
available to it, one of the following methods of suspect identification by the victim
or other witnesses can be used: a) line-up; b) group identification; c) video identi-
fication; and d) confrontation. These types of identification are carried out in the
presence of the public prosecutor and the defense attorney (Article 278).

Informative interviews. The judiciary police can summon citizens for the purpose
of gathering information on the crime and the offender or on other important cir-
cumstances pertaining to the specific crime. Such summoning should be done in
writing, including the reasons therefore and an instruction regarding the rights of
the citizens. Taking into account that the citizens have no legal obligation to co-
operate with the police, they can help in the investigation by providing information
solely on voluntary basis. The police cannot forcefully bring in individuals for in-
formative interviews at the police station any longer. Should a person responding
to the summons refuse to give any information, he/she cannot be summoned
again for the same reason. “Gathering information” from a person can last as long
as necessary to gather the required information, but not longer than 4 hours.
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Information from citizens cannot be gathered by force, nor by deceit or mistreat,
and the police is obliged to respect the personality and the dignity of the citizen.
The citizen can be summoned again for the purpose of gathering information for
other crimes or offenders, while with respect to gathering information for the same
crime; he/she can be summoned only one more time due to important reasons.

The judiciary police cannot examine the summoned citizen as a defendant, witness
or an expert. In case when the judiciary police assesses that the summoned citizen
can appear as suspect, it forthwith informs the public prosecutor thereof.

Bringing criminal charges upon police inspections (Article 280). On the basis of gathered
information, the judiciary police produces a criminal report on the committed ac-
tions, stating the evidence it learnt of. Objects, sketches, photos, records on the
actions undertaken, official notes, statements and other material that can be used
for successful conducting of the procedure are attached to the criminal report.
Should the judiciary police additionally learn of any new circumstances, evidence
or traces regarding the crime, it is obliged to gather any necessary information and
to forthwith inform the public prosecutor thereof.

Actions by the public prosecutor upon received information on a crime

Informing the public prosecutor. Upon receiving a criminal report or information
on the existence of grounds for suspicion that a crime prosecuted ex officio is
committed, the police, without any delay, informs the public prosecutor thereof
in writing. If there are grounds for suspicion for a crime for which at least four-
year imprisonment is envisaged or if there are reasons for urgency, the police
forthwith informs verbally the public prosecutor, followed by a written official no-
tification.

Conducting the pre-investigative procedure. Upon receiving the criminal report or
information from the police, the public prosecutor conducts the procedure. The
judiciary police is obliged to act upon the orders and instructions given by the
public prosecutor. As mentioned above, the judiciary police carries out inspections
even when it is given no special orders or instructions by the public prosecutor
and informs the public prosecutor on the measures and actions undertaken.

Prior gathering of information by the Public Prosecutor’s Office. The public prosecutor
alone, or through the judiciary police, i.e. other persons employed in the investi-
gation centers of the Public Prosecutor’s Office, gathers the information necessary
for the decision making regarding the criminal charges and, when necessary, it
gathers such information through the police or other bodies in charge of detection.'
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The police and the other bodies are obliged, as regards the measures undertaken
upon an order or instructions by the public prosecutor, to prepare a notification
within 30 days at the latest.'? In the order itself, the public prosecutor can determine
the necessary actions in more details, and he/she can also request to be present
at such actions.

For the purpose of gathering the necessary information, the public prosecutor
can summon the person who pressed the criminal charges, as well as any other
persons the knowledge of whom he/she considers to be of benefit to the authen-
ticity of the statements in the criminal report or which he/she considers can be
witnesses in the procedure, whereby he/she informs them of the reasons thereof.
Thereby, the provisions on summoning and examining witnesses are applied ac-
cordingly. The public prosecutor can also summon the suspect, whereby the pro-
visions on questioning a suspect during an investigation are applied (Articles 205
to 211 of the new Code). Only persons not responding to the duly submitted sum-
mon or person evidently avoiding to receive the summon can be brought by force,
only with a court decision and only for more serious crimes that entail a prison
sentence of more than five years.

Decisions upon criminal charges. The public prosecutor is obliged, within three
months from the day of receiving the criminal report, to reach a decision hereof.
If not, he/she is obliged to immediately inform the superior public prosecutor and
the person who pressed criminal charges in writing.

The public prosecutor will reject the criminal charges with a decision, should it
arise that the reported crime is not a crime prosecuted ex officio, if the period of
statutory limitation for the institution of prosecution has expired or if the crime
is covered by granting amnesty or an official pardon, if there are other circum-
stances excluding the prosecution or if there is no grounded suspicion that the
reported person committed the crime.

The decision to reject the criminal charges is submitted to the injured party,
which, within eight days upon receiving it, can lodge an appeal to the immediate
superior public prosecutor, who is obliged to decide upon the appeal within thirty

11 The above-mentioned clearly shows that the public prosecutor does not at all have to wait for
the police and other bodies with special authorizations to “serve” him/her the case, but rather,
upon obtained information, he/she can act him/herself, now having available a team of crime in-
spectors of his/her own.

12 Only in exceptionally complex cases of serious crimes committed by more persons or by an or-
ganized criminal group, the judiciary police can request an approval by the public prosecutor to ex-
tend this deadline. The judiciary police is obliged, within the set deadline, to inform the public
prosecutor on the actions undertaken so far and the results there from.
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days following its receipt.’ The superior public prosecutor can confirm the decision
on rejecting the criminal charges or he/she can uphold the appeal and oblige the
lower-ranked public prosecutor to continue the procedure.

As regards crimes for which imprisonment up to three years or a fine is envisaged,
and the suspect’s repentance prevented damaging consequences or he/she has
compensated all damage, the public prosecutor can decide not to prosecute. Such
a decision can be also brought in case the Criminal Code (CC) envisages the pos-
sibility for the court to acquit the criminal offender of any punishment, and the
public prosecutor will assess that the judgment itself, without criminal sanction,
is not necessary, as well as when the suspect, as a member of an organized group,
gang or other criminal association, cooperates voluntarily, and such cooperation
and statement given by such a person is of an essential importance for the criminal
procedure.'

4.2. Investigation procedure
Concept and objective

An investigation procedure is initiated against a person when there is grounded
suspicion that he/she has committed a crime prosecuted ex officio or upon a mo-
tion.” Now, the investigation procedure is conducted by the competent public
prosecutor, whereby the judiciary police are at his/her disposal.

The objective of the investigation procedure is to gather evidence and records the
public prosecutor needs, so as to be able to decide whether to bring charges or
to withdraw from prosecution, and to present evidence for which there is a threat
that they cannot be presented at the main hearing or that their presentation
would be difficult. Although he/she is party in the proceedings, the public prosecutor
is obliged, in the course of the investigation procedure, to gather evidence against,
as well as in favor of the suspect. During the investigation procedure, the suspect,

13 Subsidiary charges have been abolished not because of the bad experience of its application, but
beacuse such charges encountered, sort of, “technical” problems in the new concept of investiga-
tion, due to which the possibility for an appeal by the injured party to the higher public prosecutor
was adopted as a control mechanism againt arbitrary cancellation.

1 The public prosecutor, with consent by the injured party, can reach a decision to cancel the crim-
inal prosecution for crimes for which imprisonment of up to three years is envisaged, if the suspect
is ready to act according to the instructions by the public prosecutor and to fulfill certain obligations
by which any damaging concequences of the crime are reduced or eliminated. The obligations that
can be assigned to the suspect are specifically provided for in the LCP.

15 The Code defines, for the first time, the terms “grounds for suspicion” and “grounded suspicion”.
Grounds for suspicion are information, which on the basis of criminological knowledge and experi-
ence can be assessed as evidence for a committed crime. Grounded suspicion is a higer level of sus-
picion based on gathered evidence pointing out to a conclusion that a certain person committed
a crime (Article 21).
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his/her defense lawyer and the injured party can provide proposals to the public
prosecutor as regards undertaking certain actions and exercising their rights.

Division of pre-investigative and investigation procedure. Many foreign experts and
international organizations included in the reform project insisted on eliminating
the distinction between the pre-investigative procedure and the investigation pro-
cedure, as well as on simplifying the whole preliminary proceedings. When after
certain checks and police investigations, sufficient information and evidence is
gathered that there is grounded suspicion that a person committed a crime prose-
cuted ex officio, an official investigation can be initiated against such person,
meaning a possibility to apply measures against him/her that touch upon his/her
interests, rights and freedoms (detention, search, special investigative measures,
seizure of objects, etc.).

Making a distinction between police inspections and a investigation procedure is
aimed at indicating the point in the procedure when the public prosecutor has to
be more actively involved in the investigation, that being the point when the in-
vestigation focuses on a specific person, as well as indicating the point when the
suspect is seriously affected by the investigations so that he needs to be offered
all guarantees for fair trial. We have already mentioned that it is of great impor-
tance to indicate the point as regards the deadlines as regards the expiry of the
period of statutory limitation for the institution of prosecution. It is important to
understand that such distinction does not mean that the investigation should now
be re-opened, that all persons should be heard all over again, etc.

De-formalizing and accelerating the investigation. One of the main traps which
some of the Former Yugoslav countries have fallen into as regards the reform of
the LCP is that they have just handed over the investigation to the public prose-
cutor, but it still remains to be specifically regulated and formal, while the inves-
tigation actions have just been renamed as evidentiary actions.' Such terminology
and recording of all actions during the investigation lead to a completely opposite
direction than the one followed by the models (of a police-prosecutorial investi-
gation) allegedly adopted. Thus, evidence is still practically gathered in the inves-
tigations, evidentiary rules are elaborated within the investigation section, etc.,
which creates a complete confusion of concepts and ideas. The new LCP strives
towards avoiding such traps and confusions arising primarily from deeply rooted
understanding and legal traditions, as well as from the complexity of the legisla-
tive drafting (nomotechnique) of the old Law. In that sense, evidence is only gath-
ered in the investigation and is merely presented, upon exclusion, at a special
evidentiary hearing, if it is justified to expect that evidence cannot be presented
at the main hearing. Hence, such evidence cannot be orally presented at the main

16 See G. Kalajgiev, More important conceptual differences in the investigation reform in Croatia and
Macedonia, in the Collection of works of the Faculties of Law in Skopje and Zagreb, Zagreb, 2010.
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hearing even when the witness has given a statement at the hearing before the
court. Indeed, as is the case with all modern procedures conforming to the adver-
sarial principle and that of directness, inconsistent statements can be read for
the purpose of “refreshing the memory” and for disputing the credibility of the
statement given before the court.

On the other hand, the general rules on the evidentiary procedure and evidence
in the new LCP are elaborated in a separate chapter, rather than according to the
legislative writing (nomo-technique) used under the current LCP where evidence
is addressed thoroughly during the investigation, with some particularities during
the main hearing. The later option pointed towards the inquisitorial approach of
the current LCP, which is a controversial solution kept in the laws of other Former
Yugoslav countries.

Initiating an investigation procedure

An investigation commences by bringing an order, which includes personal data,
legal qualification and indication of the investigation actions to be undertaken.
Prior to bringing the order for initiating an investigation procedure, the public
prosecutor can question the person against whom the initiation of an investiga-
tion has been requested.

The investigation actions that can be undertaken in the course of the investigation
are as follows: search, temporary security and confiscation of objects or property,
gathering statements from the defendant, gathering statements from witnesses,
expertise, site inspection and reconstruction and special investigative measures.
The public prosecutor is obliged to inform, in an appropriate manner, the defense
attorney, the injured party or the suspect of the time and the place of conducting
investigation actions, unless there is threat of delay.'’

The preliminary proceedings are time limited. The public prosecutor is obliged to
decide upon the filed criminal report within 3 months, and he/she is obliged to
complete the investigation procedure within 6 months following the order for con-
ducting an investigation procedure. This deadline, with respect to complex cases,
can be extended for additional 6 months by the Higher public prosecutor and for
additional 3 months by the Chief Public Prosecutor of the Republic of Macedonia.
Following the expiry of the deadline, the public prosecutor is obliged to adopt an
appropriate decision, i.e. to bring charges or to bring an order to discontinue the
investigation procedure.

17 See T. Vitlarov, The role of the public prosecutor in the new draft LCP, in: lustitia, no. 2, 2010, p.16.
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Closing the investigation procedure

The public prosecutor closes the investigation procedure when he/she considers
that the state of affairs is sufficiently clear so as to be able to bring charges or to
discontinue the investigation procedure.

There is an obligation to inform both the suspect and the defense attorney on the
closure of the investigation. If the public prosecutor has not acted so, he/she has
to, prior to the closure of the investigation, hear the suspect. Such notification
includes a description of the crime, legal qualification, with an indication of the
right to examine the files of the prosecution and make a copy thereof. In addition,
the suspect is instructed that he/she can submit written documents or other ev-
idence from the defense actions or request the public prosecutor to gather certain
evidence. The public prosecutor is obliged to introduce the evidence gathered
during the investigation to the suspect, as well as to disclose all the evidence that
could be in his/her favor.

Following the closure of the investigation, there is a 15-day period to bring
charges, which as regards organized crime acts can be extended up to 30 days.

Suspension and discontinuation of the investigation procedure

The investigation can be suspended or discontinued. Basically, there are no es-
sential changes compared to the current LCP.

5. INVESTIGATION ACTIONS

In the course of the investigation procedure, the public prosecutor can, pursuant
to the provisions of this Code, undertake the following investigation actions:

« search;

* temporary security and confiscation of objects or property;

* questioning the suspect;

*examining the witnesses;

* ordering expertise;

* site inspection and reconstruction and

* special investigative measures.

Investigation actions can also be undertaken prior to initiating an investigation
procedure should there be a threat of delay, under terms and conditions and a
procedure as regulated by this Code.
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The new concept of the investigation procedure has imposed certain dilemmas
in the section regulating the evidentiary means, mainly with respect to examining
witnesses and questioning the suspect. This is not just a legislative writing issue,
but rather a completely different concept than the current one, by regulating the
evidentiary actions in a separate chapter, rather than in the investigation section.
In fact, so far, issues related to evidence were regulated within the investigation
section (Chapter XVIII of the current LCP). This is characteristic for the present
criminal procedure which formally commences with the investigation, when the
investigating judge undertakes valid evidentiary actions as investigation actions,
having the parties participating. Later on, the court incorporates, without any
greater difficulties, the evidence derived during the investigation in the evidentiary
files by reading it at the main hearing and uses them as basis for the judgment.’®

The new LCP envisages for the court decision to be based merely on evidence pre-
sented at the main hearing, so the statements of the examined witnesses during
the preliminary proceedings can serve only for the purpose of presentation during
the main hearing, should these persons not give any statement or change their
statements. An exception therefore is provided only for evidence provided at the
evidentiary hearing, at which persons who cannot be heard during the main hear-
ing will be heard as witnesses. The above-mentioned clearly shows that the evi-
dentiary value of the statements of the witnesses heard in the preliminary
proceedings is not the same, as the evidentiary value of the statements given at
the main hearing or at the evidentiary hearing. The idea behind it is clear; the de-
fense has to be given an adequate opportunity to dispute the evidence against
the defendant in a contradictory hearing before the court. It is different about
the statements, i.e. the confession of the suspect, which can be used every time
when they are given on a voluntary basis, by respecting the rights of the defendant
(the right to a defense attorney, the right to remain silent, etc.).””

5.1. Search

The provisions in the new LCP pertaining to search include its definition as an ac-
tion of examining premises and persons under terms and conditions and in the
manner prescribed by this Code and other regulations. The Code provides for sev-
eral basis for search, depending on the subject of search, and the novelty is the
introduction of the search of lawyer’s offices, which can be undertaken only with
respect to certain case, file or document. The new LCP prescribes several types of
search: search of a home and other premises; means of transportation; poisonous,
easily inflammable and similar objects or means; computer system; movables; as well
as persons, by precisely stating the conditions under which a search can be conducted.

8 Indeed, in our court case practice, courts give even more relevance to the statements taken
during the investigation, considering that any statements given later have been changed with the
only purpose of avoiding criminal liability.

1 The term “suspect” is used throughout the whole preliminary proceedings.
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Any search is carried out on the basis of a written and reasoned court order issued
upon request by the public prosecutor or upon request by the judiciary police, hav-
ing obtained prior approval by the public prosecutor. When there is a threat of
delay, the request for issuance of a search warrant can be submitted verbally - the
preliminary proceedings judge can be informed over the telephone, radio link or
other means of electronic communication (Article 187). As regards the period for
executing the search warrant, it is envisaged to be executed any day in the week,
but in any case, within 15 days from the day when it was issued. Following the ex-
piry of this deadline, the search warrant has to be returned to the court to be re-
voked. Any search is to be executed during the day between 5a.m. to 9 p.m.

5.2. Temporary security and confiscation of objects or property

It is carried out on the basis of a court order. The public prosecutor or the judiciary
police having obtained an approval from the public prosecutor are indicated as
authorized persons for issuance of such order in the new LCP. Should there be a
threat of delay, the Code provides for temporary confiscation of objects without
an order.

5.3. Questioning the suspect

Prior to the beginning of the first questioning of the defendant, the novelty in the
Code is that he/she has to be informed of his/her right to medical examination
when there is a need of medical treatment or for the purpose of determining pos-
sible use of an excessive police force (Article 206). These instructions have been
incorporated on recommendation by the Committee for Prevention of Torture of
the Council of Europe, due to increasing number of cases of police torture. The
defendant can, of course, waive some rights on voluntary basis, however, his/her
questioning cannot commence if the statement on his/her waiver of some rights
is not recorded in writing and signed. The defendant cannot waive the right to a
defense lawyer if the defense is mandatory.

An important novelty is that the suspect having no lawyer or not being able to
contact him/her, is presented with a list of lawyers on duty from the Bar Associa-
tion. Should the defendant at first not ask for a defense lawyer, but later on, asks
for one, the questioning should be stopped and re-commenced when the defen-
dant is assigned a defense lawyer, who he/she can consult. Without having con-
sulted a lawyer in a capacity of a defense counsel, the defendant can be
questioned only if the defense attorney does not appear within 2 hours from the
moment when he/she was informed. If acted contrary to the legal provisions, no
court decision can be based on the statement of the defendant (Article 206).
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Following the instructions on the rights, the defendant will be asked to give a
statement in his/her defense. When questioning the defendant, he/she should be
enabled to give statements on all circumstances for which he/she is charged and
to present all facts in his/her favor. The defendant is questioned verbally. When
being questioned, the defendant can be allowed to use his/her notes. Questioning
should be carried out by respecting the personality of the defendant. No force,
threat or other similar means should be used against the defendant, so as to take
his/her statement or confession. The defendant can be questioned in the absence
of a defense lawyer only if he/she expressly waived that right, and the defense is
not mandatory, or if, within 24 hours from the moment of being instructed
thereof, he/she does not provide for a defense lawyer, except in a case of manda-
tory defense. If acted contrary to the legal provisions, the statement of the de-
fendant cannot be used in the procedure.

An important novelty is that it is envisaged for the questioning of the defendant
to be recorded with audio-visual devices (Article 207). The defendant will be spe-
cially instructed on such recording, whereby he/she will be warned that recorded
statements can be presented at the trial.

5.4. Examining the witnesses

The new LCP envisages for the court decision to be based merely on evidence pre-
sented at the main hearing, so the statements of the examined witnesses and of the
defendant, during the preliminary proceedings can serve only for the purpose of
presentation during the main hearing, should these persons not give any statement
or change their statements. An exception therefore is envisaged only for evidence
provided at the evidentiary hearing, at which persons who cannot be heard during
the main hearing will be heard as witnesses. The above-mentioned clearly shows
that probative value of the statements of the witnesses heard in the preliminary
proceedings is not the same as the probative value of the statements given at the
main hearing or at the evidentiary hearing.

Protection of witnesses during the investigation. If there is a probability that by giving
statement or by answering a particular question, the witness, collaborators of justice
or the victim, i.e. the injured party, would expose themselves or persons close to
them to a serious threat to life, health or physical integrity, the jeopardized witness
can refuse to give a statement or present personal data until conditions for his/her
protection are ensured. The public prosecutor will establish, with a decision, the
pseudonym of the jeopardized witness, as well as the special manner of partici-
pation in the procedure and the examination. Neither the defendant and his/her
defense attorney, nor the injured party and his/her legal representative, are pres-
ent at the examination of the jeopardized witness in the preliminary proceedings.

—@—
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5.5. Expertise

An expertise is ordered when for the purpose of determining or evaluating certain
relevant fact, it is necessary to gather findings and opinion of a person with the
necessary expert knowledge. As regards the ordering of an expert, there was a
dilemma about whether the expertise in the investigation procedure to be ordered
with a written order by the court or by the Public Prosecutor’s Office as a body
conducting the investigation procedure. The prevailing opinion is that, having in
mind that the judge of the preliminary proceedings now is not actively involved
in the investigation; the public prosecutor is the only state entity in a position to
properly manage the expertise. The so-called “equality of arms” of the defense is
compensated with the possibility for it to use its own experts as technical advisers.

The public prosecutor, the defendant and the defense attorney have the right to
appoint technical advisers from the registry of court experts, the number of which
cannot be more than two, in order to help in gathering data for the expertise-re-
lated issues or disputing an expert report. The defense, in cases envisaged by this
Code, as regards the defense of indigent persons has the right to be assisted by a
technical adviser at the expense of the State. The rights and obligations of the
expert established by this Code are appropriately applicable to the technical ad-
visers as well (Article 244).

The technical advisers can be present at the assigning of tasks to the experts and
can put forwards motions and remarks to the court regarding the expertise, which
are put on record. Upon request by the parties, the technical advisers can partic-
ipate in the expertise-related activities, whereby they can propose special inves-
tigations to the expert, as well as give comments to be inserted in the report
(Article 245).

5.6. Site inspection and reconstruction

Site inspections are carried out by the public prosecutor and, upon his/her au-
thorization, by the judiciary police, when, for the purpose of determining or clar-
ifying certain important fact in the procedure, a direct observation is necessary.
In order to check any gathered evidence or to establish relevant facts, the entity
conducting the procedure can order reconstruction of the event, carried out by
recreating the activities or the situations under the circumstances in which, ac-
cording to the gathered evidence, the event occurred. If, according to the state-
ments of certain witnesses or suspects, i.e. defendants, the activities or the
situations are differently presented, the reconstruction of the event will, as a rule,
be performed with each of them separately.
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6. SPECIAL INVESTIGATIVE MEASURES

Special investigative measures which seriously invade the privacy of individuals
can be ordered only when it is probable that data and evidence will be ensured,
necessary for successful conducting of the criminal procedure, which cannot be
obtained in any other way. The measures applicable for criminal investigations
are listed in the Code and cannot be changed with any other law or by-law.?’ There
are 12 measures listed in the LCP as special measures:

* monitoring and recording telephone and electronic communications;

* monitoring and recording in a home, closed or enclosed premises;

+ secret surveillance and recording of persons and objects with technical means;
* covert inspection and search of computer systems;

* automatic search and comparison of personal data;

* access to telephone calls and other electronic communications;

+ simulated purchase of objects;

+ simulated giving and receiving bribes;

+ controlled delivery and transport of persons and objects;

* using undercover agents;

*opening bank accounts; and

+ simulated registration of legal entities.

Special investigative measures can be ordered only for criminal offences punish-
able with a sentence of at least four years for which there is a grounded suspicion
that they had have been committed by an organized group, gang or other joint
criminal enterprise, as well as for some criminal offences clearly indicated in the
Criminal Code.

The measures that interfere more intensively with the right to privacy (as referred
to in Article 252, paragraph 1, points 1 to 5 of this Law) are ordered, upon reasoned
request from the public prosecutor, by the judge of the preliminary proceedings
with a written order. The other measures as referred to in Article 252, paragraph
1, points 6 to 11 of the LCP are ordered by the public prosecutor with a written
order.

Any data, statements, documents and objects gathered by applying special inves-

tigative measures, under terms and conditions and in a manner as prescribed in
this Code, can be used as evidence in the criminal procedure.

2 See J. Jovceski, G. Kalajgiev et al., Special investigative measures in the criminal legislation of
the Republic of Macedonia, MRCLC, no. 2, 2009, p. 155.

—@—
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7. INVESTIGATIONS BY THE DEFENSE

The new concept of investigation driven by the parties or the prosecution even
more actualizes the participation of the defense in the preliminary proceedings.
Regardless of the obligation of the prosecutor to impartially and legally investi-
gate the case, he/she is still a party in the procedure and thus strives for asserting
his/her thesis in the decision to initiate an investigation, because the suspect has
indeed committed the crime which he/she is charged with. Thus, the new LCP at-
tempts to establish a new balance between the state and the defendant in en-
abling defense’s own investigation.

In this context, the new LCP envisages for the defense attorney, since the begin-
ning of performing his/her duty, to be able to undertake certain actions, so as to
find and gather evidence in favor of the defense. For the purpose of gathering the
necessary information, the defense attorney or a private investigator authorized
by him/her can talk to persons who can present certain facts that may be benefi-
cial to the goals of the investigation actions. The defense attorney can present
directly to both the public prosecutor and the judge of the preliminary proceed-
ings, the information and evidence in favor of the person he/she represents.

As we have seen, the new LCP significantly reduces the participation of the defense
in undertaking procedural actions conducted by the public prosecutor, which de-
creases the possibility for “equality of arms” in the investigation procedure. Still,
except when examining witnesses, the lawyers as defense attorneys can be present
at much important actions during the investigation, such as, for instance, searches
(Article 191)%, questioning the defendant (Article 71, Article 206), expertise and
site inspection (Article 233).%2

We have already seen that the suspect will no longer be able to dispute the initiati-
on of an investigation procedure, meaning that the standard for grounded suspicion
for formal initiating of the investigation cannot be disputed before the court (ex-
cept for detention) and will be just of informational nature. In addition, the de-
fendant will not be informed at all about the fact that an investigation procedure

21 Pursuant to Article 191, any person being searched or whose premises are to be searched will be
instructed to the right of a defence lawyer, who can be present during the search, and if it is prob-
able that he/she cannot appear within the 2-hour deadline, the person will be enabled to be assigned
a defence lawyer from the list of lawyers on duty. Such a provision seems a little inappropriate when
the search is not conducted at the acussed, but at a third person.

22 The new LCPLCP indicates the presence of the defense attorney only during the inspection, but
not during the reconstruction, which is an obvious omission. The presence of the defense attorney
during an expertise is not explicitly mentioned, however, it can be seen that the defence is actively
involved in this action from the possibility for the defence to engage experts during the expertise
as technical advisers (Articles 244 and 245).

—@—
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is initiated against him/her!? This is undoubtedly more favorable for the prose-
cution due to the simple reason that the possibility for the suspect to thwart the
investigation is much smaller. This puts the defense at a great disadvantage, however,
one should not forget that such solution also brings advantages for the suspects:
thus, it is possible for citizens, who might never be charged, to be discomforted;
there is less probability for them to be detained (which, in case of being informed
that they are under investigation, can be done due to the fear of their absconding
or influencing during the procedure by hiding or destroying evidence, etc.).

Such exclusion of the defense from the investigations of the prosecution (and the
police) in the new LCP, at first sight, seems to be detrimental to the interests of
the defense, however, it should be observed from the point of view of deformal-
izing the investigation and insisting for evidence to be presented only at the public
hearing before the court. The party-driven procedures actually provide for “equal-
ity of arms” only after the investigation is closed; the parties then have to disclose
all the evidence available to them, and to test them at a contradictory public hear-
ing before an impartial court.

2 See D. llik, Investigation Reform in the Republic of Macedonia, MA paper, Faculty of Law, “Justinian
", Skopje, 2009.
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SECTION 2.
COMPARATIVE
PRACTICES

ON INVESTIGATION

1. INTRODUCTION

The modern trend in criminal investigations in Europe is of a movement away from
inquisitorial investigative methods involving judicial enquiry and oversight towards
investigations supervised by the public prosecutor.

The systems surveyed here highlight the differences and similarities across Europe
and in the international courts and tribunals.

Several important features distinguish investigative procedures in the common
law/adversarial and the civil inquisitorial or hybrid civil adversarial systems. Sum-
marized, these are the actual responsibility for investigating, the extent of the in-
vestigation itself, the discretion to investigate and or prosecute, and the role of
the court in the indictment and the investigation process.

With the exception of England and Wales (the United Kingdom) in each of the na-
tional and international systems surveyed, the prosecutor is responsible for inves-
tigating offences, although in practice in the civil law countries using adversarial
trial procedures much investigative work is delegated to the police.

In England and Wales the police generally investigate crimes and, in most cases,
refer them to the Crown Prosecution Service for prosecution, although some spe-
cialized statutory authorities and agencies combine investigation and prosecuting
law enforcement. In purely civil inquisitorial systems an investigating judicial of-
ficer oversees the investigation. In the civil systems surveyed and in the interna-
tional courts and tribunals the prosecutor investigates and supervises
investigators or police. Judicial supervision or oversight is part of the Italian civil
adversarial hybrid system but not that of the Bosnian hybrid system.
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In many civil systems, investigation is mandatory once a criminal complaint is filed.
In the common law the police have a discretion not to investigate, and the pros-
ecutor has a broad discretion not to take a case to trial.

In civil inquisitorial systems the investigator, whether a judge, prosecutor or police
must investigate for exculpatory material. Common law systems, on the other
hand, being party-driven, do not require the investigating agency to actively in-
vestigate for exculpatory material, but any found must be disclosed to the defence.

In common law systems the prosecutor has a wide discretion as to whether to
bring a case to court after the investigation. In England and Wales the prosecutor
takes a charge or indictment to the court. The charge is read out and the defen-
dant then enters a plea of guilty or not guilty and the court proceeds (eventually)
to trial or to sentence. By contrast in the other national and international systems
reviewed the decision to allow the case to proceed in the court itself involves a
judicial review of the evidence to determine whether sufficient evidence exists
to confirm the charges and hence continue the case.

In each of the systems surveyed judicial authorization is required for certain in-
trusive investigative tools such as search warrants or electronic interception.

The role of the defence lawyer is similar in each system surveyed in that the de-
fence lawyer responds to the prosecution case and assembles a defence case.
Some judicial assistance is available in the Italian and international systems. The
Italian system differs from the others in that the defence lawyer may be present
during all formal acts of investigation.

In the international courts and tribunals the prosecution and defence conduct
their own investigations. The International Criminal Court allows limited involve-
ment by a pre-trial chamber in the investigative process.

2. ENGLAND AND WALES (UNITED KINGDOM)
2.1. Introduction and overview

England and Wales have long followed a procedure in criminal investigation de-
scribed as “rooted in the adversarial tradition” in which the prosecutor has a limited
investigating role.” An investigating agency investigates whether an offence has
been committed and if so who is responsible. It has no responsibility to actively
collect exculpatory information and evidence for suspects and defendants.

24 “The Investigative Stage of the Criminal Process in England and Wales Cape and Hodgson" Ed
Cape, Jacqueline Hodgson, Ties Prakken (eds) Suspects in Europe: Procedural Rights at the Investigative
Stage of the Criminal Process in the European Union (International Studies on Social Security (Inter-
sentia)) 2007 p. 59.

—@—
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Investigative powers such as arrest, search and seizure, questioning of suspects
and pre-trial detention are defined and regulated by a mixture of statutes, codes
and common law court decisions. Frequent legislative changes have effectively
codified most police powers but not into one statute (as in say, Italy). The principal
source is the Police and Criminal Evidence Act 1984 and its eight Codes but other
statutes including the Regulation of Investigatory Powers Act 2000 and the Criminal
Procedure and Investigations Act 1996 also contain relevant powers.

The Crown Prosecution Service (CPS) is the principal prosecuting agency and is
headed by the Director of Public Prosecutions (DPP) who is also the Director of
Revenue and Customs Prosecutions.

The police, as the primary investigators, are not subject to CPS direction or su-
pervision, and the role of investigator and prosecutor are mostly separate. A no-
table exception is the Serious Fraud Office which is responsible for investigating
and prosecuting offences of serious fraud, and bribery and corruption. Like the
international tribunals it employs under legal supervision multi-disciplinary teams
of accountants, bankers, stockbrokers, computer specialists and police investiga-
tors. Its specialized function authorizes it to compel the production of documents
related to an investigation or prosecution, and, upon non-production, to seek a
search warrant.” Other agencies tasked with both roles include the Department
of Trade and Industry, the Health and Safety Executive, the Environment Agency
and the Department of Social Security. Local authorities may also combine both.

Investigations must comply with the European Convention on Human Rights, with
section 3 of the Human Rights Act 1998 specifying “So far as it is possible to do
so, primary legislation and subordinate legislation must be read and given effect
in a way which is compatible with the Convention rights”. As an example, the CPS
must disclose to the defence exculpatory information or material adverse to the
credit of prosecution witnesses.

Intrusive investigative tools like search warrants and electronic interception require,
upon application of the investigators, judicial authorization.

2.2. Therole of the police as investigator
The police are primarily responsible for investigating crime and questioning and

arresting suspects and do so without the external supervision of a prosecutor or
judicial authority.

2 Section 2 Criminal Justice Act 1987.
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The police thus decide what crimes to investigate, how to investigate them and
who to question and arrest. The police collect evidence, question witnesses, arrest,
detain and question suspects, and obtain and execute judicially issued warrants
for search, seizure and electronic surveillance. They may arrest if reasonable sus-
picion exists that an offence has been, is being, or is about to be committed.?

Codes annexed to the Police and Criminal Evidence Act regulate much of the con-
duct of investigations including the questioning of suspects, their rights while in
custody, and release on bail etc. Police and investigating officials, such as Revenue
and Customs officials investigating tax and customs offences and charging of-
fenders, are bound by the Codes.” A court may rule inadmissible any evidence ob-
tained in breach of the Codes.”

Interviews with suspects in relation to specified offences, and those heard in the
Crown Courts, must be tape-recorded or, if this is not possible, contemporaneously
recorded in writing.” Prosecutors frequently use these records as evidence against
the defendant and either party may apply to have a tape played to the court.

A confession obtained in oppression, defined by torture, inhuman or degrading
treatment, or by the use or threat of violence, of the person who made it or in cir-
cumstances rendering it unreliable may not be used against a person at trial.* If
the defence suggests that a confession was obtained by oppression the court can-
not admit it into evidence until satisfied that it was not so obtained.* The court
may exclude any evidence if “having regard to all the circumstances, including the
circumstances in which the evidence was obtained, the admission of the evidence
would have such an adverse effect on the fairness of the proceedings that the
court should not admit it".*?

Before questioning a defendant is cautioned with the words “you may harm your
defence if you do not mention when questioned something which you later rely on

2 Section 24 Police and Criminal Evidence Act 1984.

27 Sections 60, 67 Police and Criminal Evidence Act 1984.

2 Section 78 Police and Criminal Evidence Act 1984.

29 Section 60 Police and Criminal Evidence Act 1984, Code C, section 11 and Code E.
30 Section 76 Police and Criminal Evidence Act 1984.

31 Section 76 (2) Police and Criminal Evidence Act 1984.

32 Section 78 Police and Criminal Evidence Act 1984.

3 Police and Criminal Evidence Act 1984 Code C 10.5.

34 Section 34 Criminal Justice and Public Order Act 1994.
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in court”.* Adverse inferences may be drawn against a defendant relying on such
material at trial.>* In practice this can make a defence lawyer’s job in attempting
to advise a client in police custody quite problematic because, at that point, the
defence lawyer is not entitled to complete disclosure of the prosecution case.
And, without knowing the extent of the police case, determining whether any defences
such as self-defence may exist, and thus how to advise a client, is fraught with difficulty.

A court must also take into account that a suspect may have received legal advice
to remain silent.*® The case law interpreting this provision is extensive, and the
European Court has held that such adverse inferences at trial must be “necessarily
limited”.** The European Court has ruled that delaying access to legal advice in
circumstances in which an adverse inference is possible from silence is incompat-
ible with Article 6 (3) of the European Convention.”

During an investigation the police may apply to a justice for a search warrant to
search premises.* Warrants for electronic interception, on the other hand, require
not judicial but rather ministerial approval from the Home Secretary, who may
authorize it only in the national interest, or to prevent or detect serious crime,
including where a sentence of three years would be expected.® But the material
obtained by interception, unlike in most jurisdictions, is inadmissible as evidence
in court.

The police may conduct pre-charge identification procedures such as line-ups and
group identifications during which suspects must be given a “reasonable oppor-
tunity to have a solicitor [lawyer] or friend present” during the procedure.”

No formal rules exist regarding the interviewing of witnesses who are not suspects.

Unlike many other European systems the United Kingdom has no legal definition
of the term “suspect”. Detention in police custody longer than 36 hours requires
judicial authorization.** Detention without charge for up to 28 days is permitted
under the 2000 and 2006 Terrorism Acts. A person in custody may consult a lawyer

3 Condron v. United Kingdom 2000 -V.

3¢ Averill v. United Kingdom 2000 -VI.

37 Murray v. United Kingdom A 300-A (1994) paragraph 55, Condron v United Kingdom 2000-V.
38 Section 8 Police and Criminal Evidence Act 1984.

¥ Sections 5 and 17 Regulation of Investigatory Powers Act 2000.

0 Police and Criminal Evidence Act 1984 Code D.

41 Sections 34, 37, 39, 40, 41, 42, 44 and Police and Criminal Evidence Act 1984 Code C.

“2 Section 58 Police and Criminal Evidence Act 1984.
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in private if the person “so requests”, and must be allowed to do so as soon as
practicable; this may be delayed by up to 36 hours in defined circumstances, or
seven days in defined “terrorist” type crimes.*

An officially designated custody officer at each police station “charges” suspects
with committing crimes and decides whether they should be released on bail or
detained, pending judicial review of the detention.

2.3. Therole of the prosecutor

The prosecutor may advise and guide the police during an investigation. The CPS
directs the charging of many crimes.

The CPS was created in 1995, with a goal of separating the role of the police and
prosecutors and guaranteeing the prosecutors’ independence from the police,
aimed at achieving a clear division of labour with the prosecutor having no super-
visory role over the police. Although the CPS is responsible for bringing cases to
court a significant overlap actually exists between investigating and prosecuting
because the CPS advises and guides the police, reviews the investigation material,
and then directs the police about whether and what crimes to charge.

The DPP’s guidelines state that Crown Prosecutors provide “guidance and advice
to investigators throughout the investigative and prosecuting process. This may
include lines of enquiry, evidential requirements and assistance in any pre-charge
procedures. Crown Prosecutors will be pro-active in identifying, and where possi-
ble, rectifying evidential deficiencies and in bringing to an early conclusion those
cases that cannot be strengthened by further investigation.” Prosecutors must
“ensure that they have all the information they need to make an informed decision
about how best to deal with the case”, but they “cannot direct the police or other
investigators.”*

A prosecutor may also offer a person immunity from prosecution, where appro-
priate, for investigating or prosecuting any offence, or where a person has offered
assistance, may undertake not to use certain evidence against that person.*

2.4. Charging suspects with criminal offences

Unlike in some civil law systems, prosecuting reported or investigated crimes is
not mandatory and the prosecutor has a wide discretion about how to proceed
with an allegation of criminal offending. The decision about whether a case pro-

43 “The Director’s Guidance on Charging Guidance to Police Officers and Crown Prosecutors Issued
by the Director of Public Prosecutions under S37A of the Police and Criminal Evidence Act 1984”
3 edition, February 2007 (“Director’s Guidance 2007").

4 Sections 71 and 72 Serious Organised Crime and Police Act 2005.
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ceeds to court is solely the prosecutor’s, and according to the DPP’s guidelines,
“Prosecutors and investigators work closely together, but the final responsibility
for the decision whether or not a case should go ahead rests with the prosecution
service.”* Unlike in the other systems reviewed, the courts of England and Wales
do not review or confirm an indictment or the evidence supporting it, or review
the prosecutor’s decision.

The prosecutor also decides whether a suspect should be charged with crimes
that only the Crown Court, or either the Crown or Magistrates Court, may hear.
The CPS provides 24-hour assistance to police to facilitate efficient and effective
early consultations and charging decisions.

The custody officer at each police station, and not the investigating police officer,
decides whether to issue criminal charges against suspects in police custody.*
The police may issue charges without input from the CPS only for minor offences
tried in the Magistrates Courts. In those cases that the CPS prosecutes, prosecu-
tors review the evidence, determine the charges and communicate the decision
to the custody officer who decides whether sufficient evidence exists to charge a
person, or alternatively to authorize detention for a period necessary to secure
or preserve evidence, or to question the suspect to obtain the evidence.

The CPS may decide, alternatively and in its discretion, that insufficient evidence
exists to charge, or that despite the existence of sufficient evidence a person
should not be charged or cautioned. The CPS may direct that a person be cau-
tioned instead of prosecuted.”” The custody officer must then inform the person
in writing that he or she is not to be prosecuted.®

The custody officer may also release a person without charge or detain the person
pending a decision from the CPS in relation to charging.

The prosecutor has a broad discretion about whether to take a case to court; nor-
mally the CPS decides only after the investigation has been completed and after
reviewing all available evidence.

The DPP’s charging guidelines state that prosecutors must apply an evidential and
a public interest test in deciding whether to take a case to court. The evidential
test is whether there “is sufficient evidence to provide a realistic prospect of con-

4 Director’s Guidance 2007.

46 Part IV, Police and Criminal Evidence Act 1984.

47 Sections 37, 37A, 37B Police and Criminal Evidence Act 1984.

“ Director’s Guidance 2007, 2. Key Provisions and Principles of this Guidance, section 37B (5) Police
and Criminal Evidence Act 1984.
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viction against each suspect on each charge” under which the prosecutor “must
consider what the defence case may be, and how it is likely to affect the prospects
of conviction. A case which does not pass the evidential stage must not proceed,
no matter how serious or sensitive it may be.” But “where it is clear, prior to the
collection and consideration of all the likely evidence, that the public interest
does not require a prosecution. In these rare instances, prosecutors may decide
that the case should not proceed further”.

Instead of taking a case to court, in “appropriate cases” a person may receive at
the prosecutor’s direction a caution, a conditional caution, a reprimand or final
warning.* Prosecutors may personally issue formal cautions to suspects, and may
impose a financial penalty as part of a conditional caution. A conditional caution
may also require some form of reparation or other act being performed.*

2.5. Investigations by the Prosecutor

The DPP may investigate certain offences, including proceeds of crime enforce-
ment, drug trafficking, terrorism, money laundering, intellectual property offences
and tax evasion.”! The prosecutor may issue a disclosure notice requiring a person
to answer questions with respect to any matter relevant to the investigation, to
provide information regarding specified matters, and to produce documents.
Entry to premises to find material requires a search warrant, but only the prose-
cutor (not police) may apply for a warrant. No requirement exists that defence
counsel be present during a search. The Serious Fraud Office may compel a person
to answer questions even after a defendant has been charged.*> Compelled answers
may not be used against the person in prosecuting the offence under investigation.>

2.6. Role of defence counsel

With no judicial oversight of investigations, and because most defendants plead
guilty, the role of the defence lawyer is very important in England and Wales. Nor-
mally, apart from the prosecutor, the defence lawyer is the only legally trained
person to thoroughly scrutinize whether sufficient evidence exists to prove the
guilt of a suspect.

4 Section 37B (6) Police and Criminal Evidence Act 1984.

%0 Criminal Justice Act 2003, part 3 and Conditional Cautioning Code of Practice.

51 Serious Organised Crime and Police Act 2005.

52 R.v. Director of Serious Fraud Office, ex parte Smith [1993] AC1 (House of Lords).

53 Section 65 Criminal Procedure and Investigations Act 1996, but can be used against the person
for the offence of failing to provide a statement or perjury.

% The Guide to the Professional Conduct of Solicitors London Law Society, London, 1999 p.382.
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The role of the defence lawyer derives directly from the right of a defendant to
defend himself or herself, and the solicitor [lawyer] has “a duty to say on behalf of a
client what the client should properly say for himself or herself if the client possessed
the requisite skill and knowledge”.>* The defence lawyer may advise a suspect
client at the police station and attend an interrogation. Code C explains the defence
lawyer's role at the police station as “to protect and advance the legal rights of their
client” which may require advising the client to avoid strengthening prosecution
case. Defence lawyers may intervene during questioning to seek clarification, chal-
lenge improper questions and the manner in which they are put and advise the
client not to respond to a particular question, or give further legal advice.*

The suspect or defence lawyer cannot view the police investigation file nor play
any part in police investigation. Neither has a right to request that certain investiga-
tions be carried out. Despite this, the DPP’s Code for Crown Prosecutors states that
“although the prosecutor primarily considers the evidence and information supplied
by the police and other investigators, the suspect or those acting on his or her behalf
may also submit evidence or information to the prosecutor via the police or other
investigators, prior to charge, to help to inform the prosecutor’s decision”.

Although having no right of access to the police investigation file defence lawyers
must be given access to their client’s custody record while at the police station
and, following charging, a copy of the complete record.

Defence lawyers may carry out their own investigations and interview potential
witnesses. However they have no formal powers to do this and lack public funding.
In practice it means simply interviewing witnesses who are willing to co-operate.

2.7. Disclosure of evidence

A defendant is entitled to a copy of the prosecution evidence only after a prose-
cution is commenced by charge or summons to attend court.

Disclosure to the defence is regulated by the Criminal Procedure and Investigations
Act 1996, its Code of Practice, and supplementary guidelines published by the At-
torney General. The principles are “Disclosure refers to providing the defence with
copies of, or access to, any material which might reasonably be considered capable
of undermining the case for the prosecution against the accused, or of assisting
the case for the accused, and which has not previously been disclosed.”*

% Police and Criminal Evidence Act 1984, Code C Note for guidance 6D.
% Attorney General’s Guidelines on Disclosure, paragraph 8.
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In practice, however, the police will often, and at an early stage, disclose to suspects
and lawyers information about the case and the attitude of the police. This may
be important later when determining whether an inference may be drawn from
silence in the face of interrogation or failing to provide an explanation at the time
but later relied upon in court as a defence.

The defence may also provide voluntary disclosure to the prosecution in the form
of a defence statement setting out the nature of the defence, facts the defendant
takes issue with, the reason for the disagreement, particulars of facts to relied
upon in the defence case and points of law to be taken. Details of an alibi defence
may also be provided.”” The Attorney Generals’ guidelines state “The more detail
a defence statement contains the more likely it is that the prosecutor will make
an informed decision about whether any remaining undisclosed material might
reasonably be considered capable of undermining the prosecution case or of as-
sisting the case for the accused, or whether to advise the investigator to undertake
further enquiries.” The prosecutor has a continuing duty of disclosure throughout
the proceedings.

3. ITALY
3.1. Introduction

The Italian system of criminal investigation is quite different to that of England
and Wales. Unlike in common law systems, investigating reported crimes is com-
pulsory, with the Italian Constitution mandating the investigation of a crime re-
ported to the Public Prosecutor Pubblico Ministero and stating “The public
prosecutor has the obligation to institute criminal proceedings”.*® This is of course
not feasible as the inevitable result would be an overburdened system. Accord-
ingly, in practice the obligation is fulfilled by the prosecutor formally registering
the complaint and opening a file, but whether the case is actually actively “investiga-
ted” as such depends upon factors such as the gravity of the offence, whether a parti-
cular person is suspected of committing the offence, and the workload of the
prosecutor and judicial police assigned to work with the prosecutor.

Before the 1988 reforms, an investigating judge giudice istruttore directed the in-
vestigation with the aim of “ascertaining the truth” and the trial judge used the
investigating dossier at trial.> The Criminal Procedure Code 1988 now clearly dis-
tinguishes between the investigative and the trial phases of criminal proceedings
with a distinct division of responsibilities between investigative and judicial func-
tions in the preliminary investigation. The Code divides the criminal proceedings

57 Section 6A Criminal Procedure and Investigations Act 1996.
%8 Article 112 Italian Constitution.
% Article 299 Criminal Procedure Code 1930.
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into three phases, namely, the preliminary investigation, the preliminary hearing
and the trial.

The judicial or investigating police ufficiali di polizia giudiziaria work under judicial
direction in the form of the public prosecutor.®® This is aimed at maintaining the
separation of judicial and executive power. Judicial police officers come from
within the various Italian police forces and may work within a local or national
force or within a prosecution office carrying out criminal investigation functions
funzioni di polizia giudiziaria. Each public prosecutor’s office has its own special
police unit and judicial police officers may be promoted or removed from duty
with the approval the chief prosecutor. Judicial police are also bound by police
disciplinary codes of conduct. Specialized judicial police such as the Anti Mafia
Investigative Directive Direzione Investigativa Antimafia also investigate particular
types of crime such as organized crime.®

A*“double-dossier” system operates in Italy in which during the investigative phase
the investigative records are collated into an investigative dossier or file. At the
end of the investigation, the file is available to the parties but not to the trial
judge. The parties may use the file for trial preparation, and, at trial, can use ma-
terial from the file to challenge evidence presented orally.

Some former functions of the investigating judge are now performed by a prelimina-
ry proceedings judge giudice per le indagini preliminare or “gip” who intervenes at the
request of the parties (normally the prosecutor) to perform defined and specific
acts. The gip supervises the investigatory authorities by overseeing the activities
of the prosecutor and guaranteeing the rights of the person under investigation.

3.2. The prosecutor as investigator

Prosecutors are formally members of the judiciary and are guaranteed judicial in-
dependence.®” Their work combines the dual roles of conducting the preliminary
investigation and taking the case to trial.

The public prosecutor initiates a formal preliminary investigation indagini prelim-
inari when notified of a crime, the notitia criminis. The prosecutor must record the
notification. The prosecutor then has six months to complete the investigation.
The gip may authorize an extension of up to 18 months, or in serious cases and
upon just cause being shown, to two years. The prosecutor and judicial police may
act sua sponte or on notice.®®

¢ Article 109 Constitution, Articles 55 to 59 Criminal Procedure Code 1988.

¢ See Astolfo Di Amato “Italy” in International Encyclopedia of Laws, Volume 3, Criminal Law, Kluwer
2008, paras. 40-42.

62 Article 107 Italian Constitution.

63 Article 330 Criminal Procedure Code 1988.
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The time to complete the investigation runs from the identification of the alleged
offender. The prosecutor may not use evidence obtained after the expiration of
the investigatory time limit in the preliminary hearing.**

The prosecutor is responsible for gathering evidence. The prosecutor may inter-
rogate a person under investigation, receive spontaneous declarations, examine
persons in relation to the facts, request identification, search persons and places,
take photographs and make technical investigations, request an order for elec-
tronic intercepts from the gip, and carry out urgent preemptory searches.®

The judicial police come under the prosecutor’s supervision when they report a
crime to the prosecutor. The prosecutor may order the police to perform specified
investigating acts including questioning suspects, witnesses and victims.® In re-
ality, the judicial police have a broad discretion, and, for example, when investi-
gating the notitia criminis and conducting on-site criminal investigations may act
without the prosecutor’s supervision. Normally, the prosecutor provides only su-
perficial supervision of police investigations, except in major cases, where the
prosecutor actively directs the investigations.®”’ The extent of the supervision also
depends upon things such as the working relationship between the particular pros-
ecutor’s office and the investigating police.

The prosecutor may also authorize the police to conduct undercover work such
as controlled drug purchases in major drug trafficking, organized crime and ter-
rorism cases.

3.3. Therole of the preliminary proceedings judge giudice per le indagini
preliminare

The gip has a specific statutory role in overseeing the activities of the prosecutor
and guaranteeing the rights of the person under investigation.

The prosecutor may seek orders from the gip restricting a person’s freedom. The
gip authorizes telephone intercepts, pre-trial detention and, on the prosecutor’s
request, the suspension of the investigation. Pre-trial detention is normal for most
serious crimes, such as terrorism, organized crime or large-scale drug trafficking,
although house arrest may also be used. The gip may authorize the interrogation

¢4 Articles 406, 407 Criminal Procedure Code 1988.

65 Articles 244, 267, 364 Criminal Procedure Code 1988.

¢ Article 348 Criminal Procedure Code 1988.

¢7 Giulio Illuminati and Michele Caianello “The investigative stage of the criminal process in Italy”
in Ed Cape, Jacqueline Hodgson, Ties Prakken and Taru Spronken (eds.) Suspects in Europe: procedural
rights at the investigative stage of the criminal process in the European Union Intersentia 2009 p. 134.
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of a suspect in custody; an interrogation which must occur within five days or the
suspect will be released.

The prosecutor may request an order to intercept conversations or telecommu-
nications for specified classes of offences,*® and the order may be made if “grave
indicia” exists of an offence and the interception is absolutely indispensible to the
investigation.®” The threshold is higher than in many other European jurisdictions,
including England and Wales and Bosnia and Herzegovina. An intercept may last
for fifteen days and the period may be extended by the gip on the prosecutor’s
application for further fifteen-day periods.

In urgent cases, where the prosecutor believes that delay would gravely prejudice
the investigation the prosecutor may commence the interception, and, immedi-
ately (within 24 hours) bring it to the gip’s attention, who must in turn decide
within 48 hours whether to ratify the prosecutor’s actions. If it is not ratified, the
interception must be stopped and its results may not be used.”

The interception records are given to the prosecutor. The defence is entitled to
inspect the records, listen to the intercepts and take notes of the flow of the in-
tercepts within a specified time.”

3.4. Interrogation of a person under investigation, suspect or defendant and
their rights

The prosecutor may oblige a suspect, with timely notice to defence counsel or an
appointed duty lawyer, to attend an interrogation. A refusal to answer questions
will be documented in the investigation file. Unfavourable inferences may not be
drawn from silence. Although notification to counsel is mandatory, attendance
at the interrogation is not.

The police may also summons and interrogate witnesses and the suspect during
the investigative phase, that is, before arrest or detention. The suspect must at-
tend but may remain silent. The suspect must have a lawyer present during the
interrogation.’”> The summons must inform the suspect of the facts relating to the
investigation. The interview must be recorded in writing and if the suspect is under
arrest it must be audio or video-recorded.

¢ Article 266 Criminal Procedure Code 1988.
¢ Article 267 Criminal Procedure Code 1988.
70 Article 267 Criminal Procedure Code 1988.
1 Article 268 Criminal Procedure Code 1988.
2 Article 364 Criminal Procedure Code 1988.
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The person under investigation has the right to be informed that he or she is a
suspect. Self-incriminating evidence given to the police or prosecutor during in-
terrogation but before a warning against self-incrimination is given cannot be
used against that person but it may be used against others. If no warning is given
the statement cannot be used against anyone in any criminal proceedings.”

From the point in the investigative phase when a defendant may be assisted by
counsel, the prosecutor must appoint one ex officio, who acts if or until the de-
fendant instructs private counsel.”” Detainees have an absolute right to see their
lawyer at any time, although access to counsel may be delayed for up to five days
during the investigative phase in specific and exceptional circumstances, such as
for fear of evidence-tampering.”

Suspects have an absolute right to have a lawyer present during all conversations
with police. When a person who is not a defendant makes a declaration before the
police or a judge that evidences an indicia of guilt, the examination must be in-
terrupted and the person informed that the declarations could lead to an investi-
gation and that they have the right to defence counsel. The declaration preceding
the warning may not be used against the person in court.”®

3.5. The end of the investigation

At the end of the preliminary investigation the prosecutor must notify the defendant
that the investigation is complete. Full evidentiary disclosure then occurs and the
defence has the right to inspect the investigation file and take copies.”’

The prosecutor then requests the gip to dismiss the case or commit it for trial, or
requests a “criminal conviction with fine”, or, when the evidence is overwhelming,
requests an immediate trial. The prosecutor may directly commit the case to trial for
crimes punishable by less than four years of imprisonment.”®

If the prosecutor requests a committal the gip orders a preliminary hearing udienza
preliminare.

3 Article 63 Criminal Procedure Code 1988.

4 Article 369 bis Criminal Procedure Code 1988.

75 Article 104 (3) Criminal Procedure Code 1988.

76 Article 63 Criminal Procedure Code 1988.

7 Article 419 Criminal Procedure Code 1988.

78 Articles 408, 416, 550, 459, 453 Criminal Procedure Code 1988.

—@—



ﬂL ‘03. Investigation 03 EN [rev 2]:Layout 1 24.02.2011 01:5242@a49

INVESTIGATIVE ACTIVITIES - A GUIDEBOOK FOR PRACTITIONERS 49

The prosecutor should request the gip to dismiss the case if the evidence is insuf-
ficient to prove guilt, is conflicting or cannot be used at trial, or if the perpetrator
cannot be located. The gip may either approve the request and return the file or
hold a hearing involving the prosecutor, the investigated person and defence coun-
sel, and any aggrieved party. After hearing the parties the gip may dismiss the
case, indicate that further investigation is required, register a person as a possible
perpetrator if dismissal is believed unwarranted, or order the prosecutor to file
an indictment within ten days.”

The preliminary investigation may be by-passed if the police apprehend a person
in flagrante committing a crime, and within 48 hours of the arrest, present the
person directly to the trial judge for “validation”. If the judge does not validate
the arrest the case is remitted to the prosecutor, and, if the prosecutor and de-
fence consent, proceeds to an expedited trial. In other cases, the prosecutor may
proceed to an expedited trial if the arrest in flagrante has been validated. The ac-
cused is then brought to trial within fifteen days.® The same procedure may be
adopted if the accused has confessed during interrogation.

3.6. The preliminary hearing

A preliminary hearing is held when the prosecutor seeks to commit a case for trial
before a panel of judges. The case file is referred to the preliminary hearing judge giudice
per ludienza preliminare or “gup” to decide whether to send the case for trial. A preliminary
hearing is held and the parties attend. The prosecutor summarizes the results of the
investigation and argues whether the case should be committed for trial. The defence
may argue the contrary. The defendant can ask to be interrogated according to the
rules of examination applied in the court and any interrogation may be used at trial.2*
Defence counsel may provide further evidence to the prosecutor, or ask the prosecutor
to conduct further investigations. The defence may produce evidence and the defendant
may present exculpatory evidence in an attempt to stop the case being committed for trial.

The prosecutor may ask the gup to dismiss a case on the basis that it is too weak
to proceed to trial,®” and has a positive duty to so do if of this belief. The gup de-
cides whether further information is necessary before committing the case for
trial or dismissing it. The gup may dismiss the case but this does not prevent it
being reopened if new evidence is discovered.®

79 Articles 409, 415, 417 Criminal Procedure Code 1988.
8 Article 449 Criminal Procedure Code 1988.
8 Article 514 Criminal Procedure Code 1988.
82 Article 125 Criminal Procedure Code 1988.
8 Article 434 Criminal Procedure Code 1988.
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The gup also presides over the incidente probatorio, a deposition like mechanism for
preserving evidence. The prosecutor or person under investigation may request the
gup to receive deposition like evidence that can be used at trial. An incidente probatorio
is used when compelling reasons exist, such as to protect a witness from harm or to
secure testimony from someone who is dying. It may be held (a) if a reasonable belief
exists that the witness will be unable to appear at trial because of illness or another
grave impediment (b) where reasonable grounds exist to believe that the person is
exposed to violence, threats, offers or promises of money or other benefits not to
testify or to testify falsely (c) where necessary to examine the accused as to facts
concerning the responsibility of others (d) to examine those charged in related cases
(e) to arrange a confrontation between those who have made contradictory statements
to preserve the evidence (f) for taking expert testimony or conducting a judicial
experiment if a person, thing or place is subject to unavoidable modification, and
(g) in conducting an identification if it cannot be done at trial.?

3.7. Therights of the defendant and defence investigations

The Italian Constitution provides for the right to a defence, which includes adequate
time and facilities to prepare a defence, and the right to defence counsel.®

Before the reforms, the investigating judge and the prosecutor when collecting
evidence were required to conduct the preliminary inquiry impartially, meaning
that they had to inquire into exculpatory and inculpatory evidence. The prosecutor
as a party to the proceedings is partial if a case proceeds to trial but during the
investigation must also to seek out exculpatory material.

The defence lawyer in the Italian system has a far more active role in the investi-
gation phase than in common law systems. During the preliminary phase, the de-
fence may also carry out investigations, and this process is supposedly on an equal
footing with the prosecutor’s investigation. It is, however, not widely utilized by
defence lawyers. The records of defence investigations may be introduced at any
stage of the proceedings and are given the same weight as the prosecutor’s in-
vestigations.® The defence may contact potential witnesses and if a person re-
fuses to make a statement may ask the prosecutor or gip to summons the person
for questioning. If the potential witness agrees to speak to the defence counsel a
written statement or recorded interrogation may be made. Defence counsel may
provide these to the gip.

8 Article 392 Criminal Procedure Code1988.
8 Articles 24 and 111 Italian Constitution.
8 Articles 327 bis, 391 Criminal Procedure Code 1988.
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The defendant and defence counsel may also request the gip to authorize access
to private premises. Records may be kept of any such access granted and may be
introduced as evidence at trial. The defence, however, has no right to seek inter-
ception orders from the gip during the investigation.

Despite the separation of the judicial and investigative function introduced by
the 1988 reforms, critics have noted the high percentages of acceptances granted
by the gip and gup to the prosecutor’s requests for pre-trial detention, telephone
tappings or committals for trial.®’

4. BOSNIA AND HERZEGOVINA
4.1. Introduction

Major reforms to the criminal justice system in 2003 made the prosecutor both
investigator and prosecutor. At the state level the reforms abolished the office of
the investigating judge giving responsibility to the Prosecutor’s Office of Bosnia
and Herzegovina for investigating offences within the jurisdiction of the Court of
Bosnia and Herzegovina.

Chapter VI of the Criminal Procedure Code 2003 outlines the role of the prosecu-
tor. The system has no investigating judge, rather the prosecutor may take appli-
cations to a pre-hearing judge, known as the preliminary proceedings judge, for
pre-indictment procedures such as arrest, search warrants, applications for inter-
ception warrants, and the detention of suspects during the investigation.

The rights and duties of the prosecutor are defined as “the detection and prose-
cution of perpetrators of criminal offenses falling within the jurisdiction of the
Court”.%

The prosecutor, upon becoming aware of grounds for suspicion that a criminal offense
has been committed, must take necessary steps to discover it and investigate it,
to identify the suspect(s), to guide and supervise the investigation and direct au-
thorized officials in identifying suspects. The prosecutor may also grant immunities,”
issue summonses and orders, order authorized officials to execute court orders,
and establish facts necessary to decide property claims and forfeitures.

8 For example, see Elisabetta Grande, “Criminal Justice: The Resistance of a Mentality” in Jeffrey
S. Lena and Ugo Mattei (Eds) Introduction to Italian Law 2002 Kluwer p.191.

8 Article 35 Criminal Procedure Code 2003.

8 Only the Chief Prosecutor may grant an immunity.
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In practice the prosecutor works with the State Investigation and Protection
Agency (SIPA) to perform these duties, or may delegate various duties under su-
pervision to SIPA. Investigators, who may be police or lawyers, are also employed
within the Prosecutor’s Office to assist the prosecutors to investigate.

The investigation duties include gathering evidence, granting immunities, request-
ing information from authorities, issuing summonses and orders, ordering officials
to perform prescribed duties, making property claims and issuing indictments. In
practice, prosecutors generally conduct suspect interviews and are present, for
example, in the execution of search warrants.

Article 14 of the Criminal Procedure Code, “Equality of Arms” states that the
Court shall treat the parties and the defence attorney equally and provide each
with equal opportunities to access evidence and to present evidence at the main
trial. “The Prosecutor and other participating bodies must study and establish
with equal attention facts that are exculpatory as well as inculpatory for the sus-
pect or defendant”.

Serious concerns have been expressed in the Court of Bosnia and Herzegovina
about the deficit in funding for defence investigations, required since 2003, given
that an investigating magistrate no longer performs this role.”

4.2. Pre-trial custody

The Code authorizes lengthy pre-trial custody of a suspect without charge. In spec-
ified circumstances where a “grounded suspicion” exists that a person has com-
mitted an offence (fear of flight, witness or evidence-tampering, fear of
committing further offences, or release on bail causing a disturbance to public
order in respect of crimes carrying a sentence of more than ten years) the prelim-
inary proceedings judge may order the suspect’s detention for one month. A re-
view panel of three judges may extend this by a further two months. It may be
extended for three months in cases carrying ten years of imprisonment if “partic-
ularly important reasons” exist. A further three months extension may twice be
ordered to complete the investigation in the combined exceptional circumstances
of a possible sentence of over twenty years and an “extraordinarily complex case”.
The person must be released at the expiration of any of these periods if no indict-
ment has been confirmed. Appeals are allowed at each stage.” A person could
thus be detained without charge during the investigation (on a plain reading of
the statute) for up to twelve months.

% For example, see Bogdan Ivanisevic - The War Crimes Chamber in Bosnia and Herzegovina:
From Hybrid to Domestic Court International Center for Transitional Justice 2008 p. 17.
9% Articles 131 to 136 Criminal Procedure Code 2003.
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4.3. Role of the prosecutor

The prosecutor must open an investigation if grounds for suspicion exist that a
criminal offence has been committed and prosecutor must list the investigative
steps required. If the prosecutor decides not to order an investigation, for example
if the statute of limitations has expired or it is evident that no offence has been
committed, the injured party and the person who reported the offence must be
informed within three days of the decision.’

“Authorised officials” as defined under the Code (mainly police officers) must no-
tify the prosecutor if grounds for suspicion exist of the commission of a criminal
offence carrying more than five years imprisonment. Under the prosecutor’s di-
rection the official must take the necessary steps to locate the perpetrator and
to collect evidence relating to the offence. The official may act without notifying
the prosecutor if delay would cause a risk.” Prosecutors and investigators em-
ployed by the Office of the Prosecutor are also considered “authorized officials”.’

The prosecutor is authorized to undertake all necessary investigative actions such
as questioning a suspect, the injured party and witnesses, performing crime scene
investigations and reconstruction, protecting witnesses and information, and ob-
taining expert assistance. The prosecutor may order a suspect held in custody to
be brought in for questioning, but must notify the preliminary proceeding judge.”

Prosecutors or investigators may take investigatory steps such as performing
search and seizure and take statements. Upon the application of the prosecutor
the court may issue a search warrant.”

They may also send a written request to a person to appear to take a statement,
but the person is not obligated to give one. The suspect must be informed of his
or her rights, such as to silence, to a lawyer, to an interpreter and that the state-
ment may be used against the person at trial, and of the charge and the grounds
for the charge.”” During the questioning the witness must answer orally and “After
general questions the witness shall be invited to present everything that he knows
about the case and then the witness shall be asked questions aimed at checking,
supplementing and explaining his statement. When hearing the witness it shall be

92 Article 216 Criminal Procedure Code 2003.

93 Article 218 Criminal Procedure Code 2003.

% Article 20 (g) Criminal Procedure Code 2003.

9 Article 217 Criminal Procedure Code 2003.

% Article 53 Criminal Procedure Code 2003.

97 Articles 219 (3), 78 and 86 Criminal Procedure Code 2003.
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prohibited to practice deceit or ask any questions that already contain the desired
answer” and “The witness shall be asked how does he know the facts he is testifying”.”

The prosecutor or court may summons a witness to appear for questioning; the
court, upon the prosecutor’s application may fine a witness for failing to appear
without a proper excuse.”’

A suspect under investigation shall be questioned by the prosecutor or an author-
ized official. The use of “force, threat, fraud, narcotics or other means that may
affect the freedom of decision-making and expression of will while giving a state-
ment or confession” is prohibited and will render such a statement unusable in
court.® A record has to be made of the questioning of a suspect and “The impor-
tant parts of the statement shall be entered in the record word for word”, and, as
arule it should be audio or video-recorded.*™

An indictment cannot be issued unless the suspect has been questioned.'®? This
contrasts with the common law systems in which questioning of suspects before
indictment is not mandated. A suspect of course may exercise their right to silence
during the questioning.

The authorized official must complete a criminal report for the prosecutor con-
taining the statements and evidence collected during the investigation.

At the conclusion of the investigation the prosecutor may either close the investi-
gation or decide to bring charges by submitting an indictment to the court. The
investigation may be closed if the act is not a criminal offence, the suspect is mentally
incapacitated, the limitation period has expired or other obstacles preclude prosecu-
tion. If the investigation has not been completed within six months, the Collegium
of the Prosecutor’s Office must undertake necessary measures to complete it.'?

The prosecutor files an indictment and evidence supporting the charges with the
court. The preliminary proceedings judge then either confirms the indictment or
dismisses some or all counts or charges.'*

% Articles 86 (7) and (8) Criminal Procedure Code 2003.
9 Article 81 Criminal Procedure Code 2003.

100 Article 77 Criminal Procedure Code 2003.

101 Article 79 Criminal Procedure Code 2003.

102 Article 225 (3) Criminal Procedure Code 2003.

103 Articles 224 and 225 Criminal Procedure Code 2003.
104 Article 228 Criminal Procedure Code 2003.
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Once the indictment is issued the parties or defence counsel may ask the prelim-
inary hearing judge to conduct a special hearing to take the evidence of a witness
unable to testify at the main trial, or take the necessary steps to preserve evidence
that might otherwise not be available at trial.'®

4.4. The role of the defence in the investigation stage

Article 47 of the Code gives defence counsel a statutory right to inspect the files
and evidence in favour of the suspect during the investigation, unless disclosure of
the files and items in question would endanger the purpose of the investigation.

After indictment, defence counsel and the defendant may inspect and copy all
files and evidence. However, defence lawyers in practice face severe practical dif-
ficulties in preparing their defence because of deficits in public funding and inex-
perience. Because the reforms abolishing the investigating judge and introducing
an adversarial court systems are quite recent, defence counsel are still quite in-
experienced in developing adequate strategies during the investigation phase.

5. INTERNATIONAL CRIMINAL COURTS AND TRIBUNALS
5.1. Introduction and overview

In the international courts and tribunals the parties are responsible for conducting
their own investigations except in the Extraordinary Chambers in the Courts in
Cambodia (ECCC) in which investigating judges conduct the investigation. The
other international institutions differ in how actively involved the judiciary is in
the investigative process.

At the International Criminal Court (ICC) and the ad hoc and hybrid international
tribunals the prosecutor is entirely in charge of investigations characterized by
multi-disciplinary teams of lawyers, investigators, analysts and other relevant qual-
ified staff. The ICC and the Special Tribunal for Lebanon (STL) may delegate some
investigative tasks to national jurisdictions.

The prosecutor of each institution is responsible for gathering the evidence, in-
cluding questioning victims, witnesses, experts, suspects and accused persons.

At the ICC victims are entitled to participate in the proceedings during the inves-
tigation. Victims are not entitled to participate until an indictment has been con-
firmed at the STL.

105 Article 226 (3) Criminal Procedure Code 2003.
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The ICTY and the ICTR (International Criminal Tribunal for Rwanda) Statutes and
Rules give no statutory role to the victims during the investigation.

The STL Statute is influenced by Lebanese law and gives the pre-trial judge an ac-
tive role and especially in collecting evidence. The judge may issue any orders or
warrants of arrest, etc, and order the collection of certain evidence, either on ap-
plication by a party or a victim-participant, or proprio motu. The pre-trial judge is
also entrusted with taking some evidence such as from “anonymous witnesses”.

A number of general principles apply to the international tribunals and courts. A
prosecutor may question suspects and accused persons, the suspect or accused
has the right to remain silent, a right to legal assistance in the interview, and the
right to be so informed. The right to counsel may be voluntarily waived. No adverse
inference can be drawn from silence. The use of oppressive conduct is prohibited.
The accused must be informed of the nature of the charges before questioning. Free
interpretation is a right. The interview should be audio or video-recorded. The sus-
pect or accused must be warned that anything said can be used against them.

While essentially performing the same function in collecting evidence of crimes
falling within their respective jurisdictions, the roles and duties of the ICC and
ICTY Prosecutors are expressed quite differently. The ICC Statute and Rules result
from extensive and detailed treaty negotiations involving many states and organ-
izations, over many years, while the ICTY Statue was issued by the Security Council
acting pursuant to Chapter VIl of the UN Charter in 1993. The ICC Statute and
Rules are more reflective of a blending of adversarial and inquisitorial philosophies
and impose on the ICC Prosecutor a positive duty to seek the truth and to “inves-
tigate incriminating and exonerating circumstances equally”. The ICTY Prosecutor
has no such obligation.

5.2. The International Criminal Tribunal for the former Yugoslavia

The ICTY Statute provides that “The Prosecutor shall be responsible for the inves-
tigation and prosecution of persons responsible for serious violations of interna-
tional humanitarian law committed in the territory of the former Yugoslavia since
1 January 1991".1% According to the Statute “the Prosecutor shall initiate inves-
tigations ex-officio or on the basis of information obtained from any source, par-
ticularly from Governments, United Nations organs, intergovernmental and
non-governmental organisations. The Prosecutor shall assess the information re-
ceived or obtained and decide whether there is sufficient basis to proceed.” And “the
Prosecutor shall have the power to question suspects, victims and witnesses, to
collect evidence and to conduct on-site investigations. In carrying out these tasks,

106 Article 16 ICTY Statute.
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the Prosecutor may, as appropriate, seek the assistance of the State authorities
concerned”. '’

A suspect is entitled if questioned “to be assisted by counsel of his own choice,
including the right to have legal assistance assigned to him without payment by
him in any such case if he does not have sufficient means to pay for it, as well as to
necessary translation into and from a language he speaks and understands”.%

The investigation is “all activities undertaken by the Prosecutor... for the collection of
information and evidence” whether before or after an indictment is confirmed. This
presumes that the Prosecutor is entitled to continue investigating an offence and
gathering evidence post-indictment and distinguishes it from common law systems
where the Prosecution is generally bound by the evidence collected at the point
of indictment and service of a brief of evidence against an accused person.'?”

Considering the magnitude and subject matter of the crimes under investigation
the ICTY Rules have very sparse provisions concerning investigations. They provide
that the Prosecutor is responsible for summonsing and questioning suspects, vic-
tims and witnesses and recording their statements and conducting on-site inves-
tigations. And that the prosecutor may undertake other necessary steps, including
taking special steps for witness protection, seeking the assistance of any State
authority, or relevant international body such as INTERPOL, and requesting nec-
essary orders from a judge.' A search warrant is an example of such an order.

In cases of urgency the prosecutor may request a State to provisionally arrest a
suspect or accused, to seize physical evidence and to prevent the escape of a sus-
pect or accused or injury or intimidation to a victim or witness or the destruction
of any evidence.''!

The Prosecutor must inform a suspect before questioning of the right to legal
assistance, interpretation, and silence. A suspect may waive the right to counsel.
The questioning must be audio-recorded.’? A confessions made by a defendants in
accordance with the Rules is presumed voluntarily unless the contrary is proved.'*?
The Prosecutor is also responsible for the retention and storage of evidence at
the ICTY.'* The Prosecutor has extensive obligations for timely disclosure of the

107 Article 18 (1) ICTY Statute

108 Article 18 (3) ICTY Statute.

109 Rule 2 ICTY Rules of Procedure and Evidence.

110 Rule 39 (i) ICTY Rules of Procedure and Evidence.

11 Rule 40 ICTY Rules of Procedure and Evidence.

112 Rules 42 and 43 ICTY Rules of Procedure and Evidence.
113 Rule 92 ICTY Rules of Procedure and Evidence.

114 Rule 41 ICTY Rules of Procedure and Evidence.
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evidence to be used at trial and ongoing disclosure obligations in respect of excul-
patory material. Sanctions may be imposed for breaching disclosure obligations.'*®

The ICTY Rules also allow depositions to be taken at the request of a party or pro-
prio motu for use at trial whether or not the deponent can physically appear at
the Tribunal to testify."® In distinction to the ICC Statute and the Criminal Pro-
cedure Codes of Italy and Bosnia and Herzegovina this procedure is not restricted
to testimony that would not be available at trial but rather may be ordered “in
the interests of justice”.

Article 18 (4) provides that “Upon a determination that a prima facie case exists,
the Prosecutor shall prepare an indictment containing a concise statement of the
facts and the crime or crimes with which the accused is charged under the Statute.
The indictment shall be transmitted to a judge of the Trial Chamber”. A judge then
reviews the indictment, and if satisfied of the existence of a prima facie case con-
firms it, or if not satisfied, dismisses it. %

5.3. The International Criminal Court

The ICC Prosecutor commences an investigation into “a situation” either by referral
from the Security Council, or a State Party (to the Court) or proprio motu. To initiate
an investigation the prosecutor must have information providing a reasonable
basis to believe a crime within the Court’s jurisdiction has been or is being committed,
and that the case would be admissible under the Statute.'*®

The Office of the Prosecutor is “responsible for receiving referrals and any sub-
stantiated information on crimes within the jurisdiction of the Court, for examin-
ing them and for conducting investigations and prosecutions before the Court”.**

The Statute clearly defines the duties and powers of the prosecutor:!?
“In order to establish the truth, extend the investigation to cover all facts and
evidence relevant to an assessment of whether there is criminal responsibility
under this Statute, and, in doing so, investigate incriminating and exonerating
circumstances equally,

115 Rules 66 to 70 ICTY Rules of Procedure and Evidence.
116 Rule 71 ICTY Rules of Procedure and Evidence.

17 Article 19 ICTY Statute.

118 Article 53 (1) ICC Statute.

119 Article 42 ICC Statute.

120 Article 54 (1) (a) ICC Statute.
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Take appropriate measures to ensure the effective investigation and prosecu-
tion of crimes within the jurisdiction of the Court ... and

Fully respect the rights of persons arising under this Statute.”

The Prosecutor is authorized to collect and examine evidence, request the presence
of and question persons being investigated, victims and witnesses, seek cooperation
from States or intergovernmental organizations, enter into arrangements to facilitate
the cooperation, agree not to disclose documents or information obtained on the
condition of confidentiality and solely for the purpose of generating new evidence,
unless the provider of the information consents, and take or request necessary
measures for the confidentiality of information, the protection of any person or
the preservation of evidence.

A person has the right to be informed before questioning that; grounds exist to
believe the person has committed a crime within the Court’s jurisdiction, of the
right to remain silent, and to be questioned in the presence of counsel unless this
right is voluntarily waived.'*

The Pre-Trial Chamber has a potentially important role during the investigation
in a “unique investigative opportunity” and in assisting the prosecution and de-
fence.’?? The “unique investigative opportunity” is similar to the procedures the
courts in Italy and Bosnia and Herzegovina use for preserving evidence and holding
special or deposition hearings.

The prosecutor has to inform the chamber if an investigation presents “a unique
opportunity to take testimony or a statement from a witness or to examine, col-
lect or test evidence, which may not be available subsequently for the purposes
of a trial".!” The chamber may take such measures as necessary to ensure the ef-
ficiency and integrity of the proceedings and to protect the rights of the defence.
This could include a hearing or taking necessary action to preserve evidence.

The Pre-Trial Chamber has an important role in the investigatory phase that in-
cludes; issuing orders and warrants at the Prosecutor’s request, providing for the
protection and privacy of victims, witnesses, protecting those arrested or summonsed,
and protecting national security information.'? Importantly, it may, upon request of
the person arrested or summonsed to appear, issue orders such as those applicable

121 Article 55 ICC Statute.

122 Articles 56 and 57 ICC Statute.

123 Rule 56 ICC Rules of Procedure and Evidence.
124 Article 57 (3) ICC Statute.
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in a “unique investigatory situation”, or seek international cooperation necessary

to assist the person in the preparation of a defence. Additionally it may:*?®
“Authorize the Prosecutor to take specific investigative steps within the terri-
tory of a State Party without having secured the cooperation of that State...if,
whenever possible having regard to the views of the State concerned, the Pre-Trial
Chamber has determined in that case that the State is clearly unable to execute a
request for cooperation due to the unavailability of any authority or any compo-
nent of its judicial system competent to execute the request for cooperation...”

Unlike the ICTY the ICC pre-trial chamber conducts hearings into the confirmation
of an indictment.

5.4. European Court of Human Rights

International human rights law guarantees certain rights to suspects under inves-
tigation and to persons in police custody. The European Convention on Human
Rights has several guarantees relevant to the investigatory phase, particularly
those in Articles 5 and 6.

Article 5, the right to liberty and security of the person, provides important rights
for those arrested on suspicion of committing an offence, with Article 5 (1) (c) stating,
“No one shall be deprived of his liberty save in the following cases and in ac-
cordance with a procedure prescribed by law:
the lawful arrest or detention of a person effected for the purpose of bringing
before the competent legal authority on reasonable suspicion of having committed
an offence or when it is reasonably considered necessary to prevent his committing
an offence or fleeing after having done so.”

A suspicion must always be genuinely held and the European Court has found vi-
olations when the basis for an arrest did not exist.?

Article 5 (2), while technically regulating the manner of the questioning of sus-
pects in police custody, imposes certain obligations on the state. An arrested per-
son “shall be informed promptly, in a language which he understands, of the
reasons for his arrest and of any charge against him”. A person who is arrested is
entitled to know why, allowing the person to deny the offence and seek release
without having to resort to court proceedings.’”’ The arrested person should be
so informed “within a few hours of his arrest”.!?

125 Article 57 (3) (d) ICC Statute.
126 For example, Steel v. United Kingdom 1998-VII, 23 September 1998.
127 Fox, Campbell and Hartley v. United Kingdom A-182 (1990) para. 40.
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Article 5 (3) provides,
“Everyone arrested or detained in accordance with the provisions of paragraph
1.c of this Article shall be brought promptly before a judge or other officer au-
thorized by law to exercise judicial power and shall be entitled to trial within a
reasonable time or to release pending trial. Release may be conditioned by
guarantees to appear for trial.”

Article 5 (4) guarantees,
“Everyone who is deprived of his liberty by arrest or detention shall be
entitled to take proceedings by which the lawfulness of his detention shall
be decided speedily by a court and his release ordered if the detention is
not lawful”.

Once it has been established that a person is the subject of a “criminal charge”,
all the guarantees of Article 6 will apply. The European Court has defined a “charge”
as the “official notification given to an individual by the competent authority of
an allegation that he is suspected of having committed a criminal offence”, or,
where “the situation of the [suspect] has been substantially affected because of
that same suspicion”.'?

A charge may be when a person is first questioned as a suspect,'*® when their arrest
for a criminal offence is ordered,'*! upon being officially informed of the prosecu-
tion,'*? when a person has appointed a defence lawyer after the prosecutor has
opened a file following a police report,'** and, when investigators require a person
to produce evidence and freeze their bank account.*

In the context of investigation and the right to a fair trial guaranteed by Article 6
the minimum rights guaranteed by Article 6 (3) are also important. Article 6 (3) (b)
provides a defendant the “right to have adequate time and facilities for the prepa-
ration of his defence”. Article 6 (3) (c) provides an overlapping guarantee of the
right to “examine and have examined witnesses against him and to obtain the at-
tendance and examination of witnesses on his own behalf under the same condi-
tions as witnesses against him”. This guarantee, although most specifically
relevant to the hearing of criminal charges at trial, has relevance in pre-trial pro-
cedures such as deposition hearings and hearings that may occur in the investigation.

128 Murray v. United Kingdom A 300-A (1994) para. 55.

129 Deweer v. Belgium A-35 (1980) 27 February 1980, paras. 44 and 46.
130 Hozee v. The Netherlands 1998-Ill, 22 May 1998.

131 Wemhoff v. The Federal Republic of Germany, A-7, 27 June 1968.

132 Neumeister v. Austria A-8, 27 June 1986.

133 Angelucci v. Italy A-196-C (1991), 19 February 1991.

134 Funke v. France A-256-A, 25 February 1993.
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The European Court has interpreted Article 6 (3) as providing an equality of arms
between the prosecution and defence in criminal proceedings as “one feature of the
notion of fairness” under Article 6 (1).* It has held that “the right to an adversarial
trial means, in a criminal case, that both prosecution and defence must be given
the opportunity to have knowledge of and comment on the observations filed and the
evidence adduced by the other party”.*¢ The defence thus has a right to disclosure
of the evidence against a defendant and to any material in the possession of the
prosecution, or to which it could gain access, which may assist the defendant in
exonerating himself or herself or in obtaining a reduction in sentence. This in-
cludes material that might undermine the credibility of a prosecution witness.**’

In Foucher v France the Commission found a breach of Article 6 (3) and the principle of
equality of arms where the prosecutor had refused an unrepresented defendant access
toinspect and copy its case file thus preventing him from preparing an adequate defence.**®

Another guarantee is the freedom from self-incrimination and the right to silence,
held by the Court as part of the right to a fair hearing under Article 6 (1).*’ This
right, although curiously not actually specified in the European Convention, is
guaranteed in Article 14 of the International Covenant on Civil and Political
Rights. Admitting into evidence transcripts of a compelled interview with inves-
tigators, the duty to answer being enforceable by contempt proceedings, was held
to breach Article 6 (1).24

135 Monnell and Morris v. United Kingdom A-115 (1987) para. 62.

136 Edwards and Lewis v. United Kingdom 2004-X, 24 October 2004 paras. 46, 48.

137 Jespers v. Belgium No 8403/78 27 DR 61 (1981)

138 Foucher v. France 1997-1, 18 March 1997.

139 Saunders v. United Kingdom 1996-VI, 17 December 1996, para. 68, Funke v. France A-256-A,
25 February 1993.

140 Saunders v. United Kingdom1996-VI, 17 December 1996.

—@—



ﬂL ‘03. Investigation 03 EN [rev 2]:Layout 1 24.02.2011 01:5242@9@3

INVESTIGATIVE ACTIVITIES - A GUIDEBOOK FOR PRACTITIONERS 63



ﬂL ‘03. Investigation 03 EN [rev 2]:Layout 1 24.02.2011 01:5242@@4

64



ﬂL ‘03. Investigation 03 EN [rev 2]:Layout 1 24.02.2011 01:5242@9455

INVESTIGATIVE ACTIVITIES - A GUIDEBOOK FOR PRACTITIONERS 65

SECTION 3.
GUIDELINES

ON INVESTIGATIVE
ACTIVITIES

1. INTRODUCTION

The new LCP has effectively introduced adversarial concepts or mechanisms, thus
making the proceedings quasi-party driven. This means inter alia that the Parties
to the proceedings have a much greater role to play during the pre-trial stage of the
proceedings when collecting evidence. This however brings added responsibilities.
No longer can the Defense Counsel or the Prosecutor passively observe the proceedings
as the Investigative Judge or Trial Judge carry out their respective functions. For the
Defense Counsel, the ability to gather evidence is novel.** While it provides opportunities
for him to search for witnesses and physical evidence actively, it also provides a host
of ethical dilemmas. Those employed by the Defense Counsel to gather evidence are
effectively his appendage, and as such, their conduct, if unprofessional or unethical,
will directly implicate Defense Counsel. The new LCP requires the Parties to be dynamic
and pro-active. Since cross-examination and plea bargaining are dependent to a large
extent on gathering evidence (investigation), it merits discussing this new aspect
of the LCP in some detail. The evidence that is gathered and is available to the
Parties will have a direct impact on the examination of witnesses (direct, cross
and re-direct examination) as well as on plea bargaining.

From the Prosecutor’s perspective, the evidence is gathered by professional law
enforcement authorities.*2 To this extent, the Prosecutor relies on these authorized
services to conduct the necessary investigation in a fair and impartial manner. The
Prosecutor must direct and monitor the progress of the investigation, making sure all
witnesses are identified, located and questioned, that special investigative proce-
dures are correctly followed, that the physical evidence is properly gathered and
tested, that evidence in favor of the suspect or accused (exculpatory evidence) is
located and gathered with equal zeal as incriminating evidence is located and gath-
ered,'” etc. Since the objective - from the Prosecutor’s perspective - is to make

141 See Article 306, which allows a Defense Counsel to “undertake actions in order to find and
collect evidence that would be beneficial to the Defense case” on his own, through authorized
private investigators or technical advisors.

142 See Article 46(2).

143 See Article 291(4). See also Article 15 which obliges the court and the State bodies to objectivity.
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sure that justice is done, it is incumbent that the Prosecutor approaches the
investigative stage of the proceedings as objectively as possible. The more thorough the
investigation, the better placed the Prosecutor will be during the trial proceedings or at
plea bargaining - where the objective is to convince the accused that the properly
gathered evidence against him or her sufficiently establishes guilt and therefore to
mitigate the sentence it is best to cooperate, admit guilt and acknowledge responsibility.

From the perspective of the Defense, the evidence is collected by its own private
investigators with funds being covered by the State Budget.'** When compared to
the Prosecution’s ability to collect evidence a lot of inequalities can be identified;
the financial and human resources involved, their scope (type of investigative acts
allowed), as well as the moment they take place in the procedure, are extremely
different between the Prosecution and the Defense. For instance, Article 305 allows
for motions to be filed by the Defense during the investigation procedure in order to
“give suggestions to the Prosecutor on possible investigative actions for the purpose
of collecting specific evidence.” Although this means that the Defense can direct the
Prosecution to favorable evidence, this definitely raises serious concerns about the
fairness of this procedure. There may be instances where the Defense would not
necessarily find it advantageous to request the Prosecutor to conduct an investigation
into a discrete matter which might be relevant or important to it. Unless the Defense
knows what the results may be from the investigation, it is risky to request the
Prosecutor to investigate a matter related to the case, which could prove to be
harmful to the Defense. Unlike the Prosecution, the Defense Counsel is under no
obligation to search for the truth. While it may not destroy evidence, the Defense
is certainly not obliged to search for and turn over to the Prosecution incriminat-
ing evidence.

For the Defense, the purpose of gathering evidence is to strengthen the Defense case
for trial or for plea bargaining. It may not always be the case where the Defense
Counsel is able to produce witnesses or physical evidence to exonerate or mitigate
the case. It may be that the information gathered is relevant and necessary for cross-
examination purposes. Suffice it to say, the gathering of evidence must be done
with purpose in mind and systematically. While no two cases will be investigated
alike, there is a general process by which the investigative needs are identified.
This process is known in the adversarial systems as identifying or developing the
theory of the case. The gathering of evidence and identifying the theory of the case
go hand-in-hand. From the evidence gathered by the authorized authorities, and
instructions from the client (suspect or accused) Defense Counsel will identify
what further investigation may need to be done by a private investigator hired by
the Defense. Through this process, potential theories or approaches will emerge
as to how best to defend the case. This in turn will assist in focusing and narrowing

144 See Article 75(3).
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the investigative efforts. Ultimately, the theory of the Defense case will emerge.
All actions thereafter - in or out of the court proceedings - will dictate the course
of action to be taken by Defense Counsel. With this background in mind, it may
be useful to examine more closely how the theory of the case is developed.

2. DEVELOPING THE THEORY OF THE CASE

No case can ever be successfully tried without a “theory of the case”. Unless Counsel
has a destination in mind and knows the available routes, he will never reach wherever
he wishes to go. Unless Counsel can clearly articulate what the case is about and why
the accused should be found guilty (if the Prosecutor) or not guilty, (if the Defense),
he is not adequately prepared for the trial.

The theory of the case is nothing more than a logical persuasive story of what happened
from the Prosecutor’s/Defense’s perspective. It is the “reason,” “justification” or
“explanation” of why the Prosecution or Defense should prevail at trial. The theory of
the case must be logically and consistently developed so that upon examination of
the evidence and testimony from all the witnesses, the Trial Chamber can rationally
render a judgment in your favor. For instance, in a murder case the Prosecution may
argue that the evidence demonstrates that the accused acted intentionally and
with full deliberation. The Defense, to the contrary, may argue or indeed suggest that
the evidence, when viewed differently, demonstrates that the accused acted in self
defense, or that some one else is responsible, or that there is a mistaken identification
or a false allegation, etc.

Every case has a theory of the case, which must be presented clearly, unequivocally,
and exclusively. For the Prosecutor, the theory of the case is inherent in the in-
dictment and supporting documents. Based on the available evidence, the Pros-
ecutor will exercise his discretion in determining the charges to be presented at
the indictment confirmation hearing. In constructing its theory of the case for
the purposes of drafting the indictment, the Prosecutor will presumably have iden-
tified how every piece of evidence and potential testimony will assist in proving
all necessary elements of each charge. In other words, for a particular element
to a crime charged that must be proved based on Criminal Code, the Prosecutor
will need to identify through which witness and/or which evidence it will do so.
The process of identifying the theory of the case / indictment for the Prosecution
is one of construction: it emerges through the collection of evidence, and dictated
by the statutory / elemental requirements of the criminal code.
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For the Defense, the theory of the case will emerge once the Defense Counsel has had
an opportunity to dissect the Prosecution evidence, conduct his own investigation,
and meet with the client and witnesses. Thus, the process of identifying the theory
of the case for the Defense is one of de-construction: it emerges from diluting and
undermining the quality / essence of the Prosecution evidence. This is generally
accomplished through the collection of evidence that contradicts or diminishes the
Prosecution evidence, particularly as it relates to the establishment of an essential
element of the charged crime that must be proved by the Prosecution.

Given the different roles played by the Prosecutor and Defense Counsel, and their
different responsibilities as prescribed by law, the Prosecutor is basically restricted
to the indictment. During the trial proceedings the Prosecution may have the dis-
cretion under certain rare circumstances to amend the charges. In such circum-
stances, the theory of the defense may need to shift or change to adapt to the new
amended charges.

While Defense Counsel is generally restricted by the available evidence, he bears
no burden of proof, i.e., he need not prove anything during the trial. As such, De-
fense Counsel may choose not to investigate or even take an overly active role
during the trial proceedings - the theory of the defense being that the Prosecution
can not prove its case with the available evidence. The theory of the defense will
depend on the facts of the case. The theory of the case in conjunction with the
particular facts (or lack thereof), will then dictate the strategy and tactics in its
implementation. If for instance in a murder case the theory of defense is of self-
defense, Defense Counsel will need to make a prima facie showing through the ev-
idence that the accused acted in self defense. It would then be up to the
Prosecution to prove that the accused did not act in self defense or that the ac-
cused exceeded the limits of self defense.

Various theories may exist for the Defense. However, it may be that the available
theories are conflicting, thus requiring the Defense Counsel to select the most
persuasive one. For example, in a rape case where the evidence is limited (no phys-
ical or medical evidence connecting the accused to the complaining witness/vic-
tim) and there are no eye-witnesses, the theories of defense that seem available
are (a) misidentification (there was a rape but the accused did not commit the
rape) or (b) consensual sex (the complaining witness is lying about having been
forced by the accused to have sex. Both defense theories may be equally plausible
given the available facts. However it would be inherently contradictory to have
both theories, i.e., | did not have sex with this complaining witness, but if | did,
then it was consensual. Still, it should also be noted that alternative theories may
exist which are not mutually exclusive (not inherently contradictory). Thus, occa-
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sionally, depending on the facts of the case, Defense Counsel could successfully
argue more than one theory. Whatever the situation may be, it is incumbent on
Defense Counsel to identify the potential theories, choose the most persuasive
(and therefore most plausible) one before preparing and presenting that theory
of the case before the Trial Chamber.

Brainstorming in search of the Theory of the Case

After reviewing the disclosure material and discussing the case with the trial team,
Defense Counsel is prepared to start analyzing every aspect of the case. At this
stage the Defense will be searching for the best possible theory that will advance
the case of the accused, keeping in mind, of course, that the Prosecution will be
doing the same: attempting to identify the possible defense theories and looking
for ways to dissect and destroy any possible (probable) ones. This process, i.e., the
dissection of the facts and applicable laws, and the distillation of the case to its
essentials, is known as brainstorming.

The best starting point for the brainstorming process is with the law. Without a
clear understanding of the applicable law, it is impossible to appraise the facts.
One must start with the underlying charges and relevant laws. List the elements
to each charge in the indictment and any available defenses. List also any defenses
that could potentially be available if, for instance, certain evidence were available.
Finally, list the evidentiary defects or shortcomings that may appear in the Pros-
ecution case. This becomes the initial checklist in evaluating the available facts
and in determining the need for legal applications, investigative tasks, consulta-
tion with expert witnesses, etc.

At the brainstorming session, all ideas and theories that come to mind should be
listed and analyzed.

Consideration of the following is of utmost importance:

* The testimony of each possible witness;

* Evidentiary issues should be identified (research and draft legal memoranda
if necessary);

« Avisit to the crime scene;

*An examination of the physical evidence, and if necessary, arrange for any testing;

* Possible preliminary motions should be listed;

+ Parameters for any investigative tasks should be set with deadlines;

* The necessity of consulting with expert witnesses;

* The use of demonstrative evidence/visual aids; and



ﬂL ‘03. Investigation 03 EN [rev 2]:Layout 1 24.02.2011 01:5242@#0

70

*Any other necessary preparatory actions that might assist in the evaluation of
the case.

Every case requires extensive brainstorming. Consequently, it is important to get
into the habit of approaching each case methodically and thoroughly. If the case
will require investigative efforts, it is crucial always to include the investigator in the
brainstorming session. Experienced investigators can be useful sources for ideas on
what to investigate, where to look for evidence, what potential defenses may be
available, etc. At the brainstorming sessions, the investigator’s task is to challenge
the positions held by Counsel, point out any weaknesses in the potential
theory/theories of the case, and make valuable suggestions. In other words, the
investigator is there to act as the judge and as the opposing party, thus forcing
Counsel to articulate the arguments of the case logically. It is paramount for all
members of the Defense team, including the investigators, to be as objective and
realistic as possible. It is counter-productive to ignore or distort facts that are in-
convenient or damaging to the case. Quite the contrary, the better approach is to
embrace these facts (which are normally beyond change) and in doing so, see what
if anything is possible to be done - such as the gathering of additional evidence -
that would diminish the impact of these facts to the overall theory of the defense.

3. ACHECKLIST FOR PREPARING THE CASE FOR TRIAL

1. LEARN EVERY POSSIBLE FACT

+ obtain all disclosure material;

« list facts that are good and bad, including wishful facts you hope to develop
through investigation;

« talk to witnesses;

* go to the scene;

* examine the physical evidence;

+ study the statements of witnesses in detail.

2. ANALYZE THE FACTS BY BRAINSTORMING

+what facts will the Prosecution/Defense be relying on;

* can these facts be interpreted in some other way (look at the big picture: reality);

* is the witness’s account of the facts: biased, prejudiced or unreliable (hearsay);

+ can the facts be disproved and, if so, how;

+ what are the possible explanations to damaging facts;

+ what facts are beyond change (facts that cannot be disputed or where an
alternative explanation cannot be provided);

* what possible inferences and conclusions can be drawn from the facts;
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how can the facts be pieced together to establish lack of guilt or innocence
Note: certain facts, when considered in isolation may be misleading.

. CAREFULLY EXAMINE THE APPLICABLE LAW

study the law that the opposition will be relying on;

list all the elements to each charge;

search for alternative/lesser offenses under the law;

search for available Defenses (affirmative / partial Defenses) provided by law.

. LIST ALL POSSIBLE LEGAL DEFENSES

. LIST THE ANTICIPATED ATTACKS FOR EACH POSSIBLE LEGAL THEORY

. SELECT THE BEST POSSIBLE THEORY OF THE CASE

use every possible combination of the facts to establish guilt or lack of guilt
(depending on which side you represent);

look for favorable and logical interpretations, inferences and conclusions that
can be drawn from the facts;

focus on the facts by examining them from every possible angle until you can
find a plausible explanation as to why the accused is guilty or not guilty (de-
pending on which side you represent);

develop an argument as to how the opposition has erred by superficially looking
at the facts;

demonstrate how by a closer examination of the facts, the accused is guilty or

not guilty (depending on which side you represent).

7.

8.

Note: Unless Counsel can articulate clearly and concisely what the case is
all about, he does not know his theory of the case. Counsel must identify
and focus his preparation on the central issues. He must list every possible
fact that supports his theory, along with all the reasons and explanations.
Moreover, he must identify the opposition’s anticipated arguments and list
the counter-arguments to every point of contention. Finally, Counsel must
keep in mind the Trial Chamber’s concerns and find explanations for any ar-
guments that may be raised or questions asked by the judges.

CHOOSE A THEME — THE DOMINANT HUMAN EMOTION WHICH

WILL HELP ADVANCE THE THEORY OF THE CASE

what feelings does Counsel wish to convey? e.g. fear, love, hate, shock, loneliness, etc.;
the theme must advance the “plausibility” factor of the theory of the case.

ATTACK THE OPPOSITION'S CASE
search for inconsistencies in each witness’s statements or conduct;
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are the opposition witnesses’ testimonies inconsistent with the physical facts;
list the opposition’s errors in legal analysis and application of the law;

list the opposition’s investigative omissions and commissions;

are there inconsistencies between the witnesses as to the time/place/events, etc.;

+ examine each witness as to motive — what reasons exist to motivate a witness's

testimony and/or action.

. DEVELOP A STRATEGY

what is the significance of each witness to the case?
(both Prosecution and Defense witnesses);

+ what points should be established on direct or cross examination and why?

In

Counsel must ask himself how each point advances the theory of the case;

what is the significance of each piece of evidence to the case?

what motions will be filed and when?

what evidence will be introduced at trial / what evidence will/should be excluded?

which witnesses will / must be called?
Note: Counsel must articulate why a particular witness is necessary, the sub-
stance of the witness’s testimony and how this testimony will aid the Trial
Chamber in reaching a conclusion. Counsel must anticipate the opposing
party’s and the judge’s examination of the witness.

what is the central point (central issue) of support / attack on the case?
Note: The best approach is to choose a single point. Counsel must develop
his argument by listing in order of importance all the strengths of his case
against that single point. During the trial, he must focus his efforts on this
and only this point. Counsel must respond to every argument raised by the
opposition, while directing the Trial Chamber’s attention at all times to the
central point of attack or dispute.

order to develop a trial strategy, Counsel must have a theory of the case.

Through brainstorming, Counsel will choose the best possible theory. The
strongest theory in any case is based on a single issue that the case is most capable
of supporting or least susceptible from being attacked. By advancing a single theory,
you maintain continuity, credibility and integrity with the Trial Chamber. When a
single theory is not available, the only other option is the multiple theory ap-
proach. The significant disadvantage of this strategy is that it becomes extremely
difficult if not impossible for Counsel to maintain credibility with the Trial Chamber.
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4. GATHERING EVIDENCE THROUGH AN INVESTIGATOR
Know Your Case

To utilize an investigator effectively, each party must know its case. This is especially
germane for the Defense, whose investigative resources are usually limited. Prioritizing
the investigative needs of a case is essential. In order to do so, Defense Counsel
must be familiar with all documents in the file and have a general sense of the
theory of the case.** He must know who the potential witnesses are and their re-
spective roles, understand the weaknesses and strengths of the case, and have a
general idea of what efforts should be made to get the case ready for trial.

Before going over the case with the investigator, each party should draft a
memorandum to the file, outlining: the charges, facts, witnesses, possible De-
fenses, strengths and weaknesses of the case and any other information that may
be useful to the investigator. The drafting of a memorandum makes it easier to
focus on the issues (legal and factual) that need to be resolved. This memorandum
should contain the anticipated preliminary motions, the possible theories of the
defense, Defense Counsel’s impressions of the complaining witnesses, client, witnesses,
etc., the need for experts, inconsistencies within the documents and a general list of
possible investigative assignments. Since the investigator can not be expected to
know all the intricacies of the substantive criminal law and procedure, it is useful to
list in the memorandum the elements of each crime charged. This will allow the
investigator to know and appreciate what it is that the Prosecution - through its
witnesses and documentary evidence - will need to prove. Looking at it conversely,
it allows the investigator to know what the party will need to challenge. The more the
investigator knows about the applicable law, including how evidence is admitted
and assessed by the Trial Chamber, the more appreciation he will have for what he
needs to look for and once found how it will be used in the case.

Once the memorandum is prepared, the next step is to coordinate with the inves-
tigator to set a meeting for discussing the case if necessary. If extensive inves-
tigative efforts are required, portions of the file should be copied and made
available to the investigator. In most instances, however, the investigator may
only need to be acquainted with the documents deemed necessary for the inves-
tigative assignments. Suffice it to say, the investigator will need, in virtually every
case, adequate guidance on what needs to be investigated.

145 See Article 79, which allows Counsel to have access to the case file and any available evidence,
as well as files and report kept by the public Prosecutor.

—@—
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Brainstorming the Case

Discussing the case with the investigator is perhaps the single most important aspect
of case development and preparation. After reviewing the memoranda and any
selected documents provided to him, the investigator is hopefully prepared to
bring to the brainstorming session his knowledge and expertise, with case-specific
ideas and suggestions. By going over the documents and theory of the case, the
investigator will further help Defense Counsel focus on the issues. He will give his
impressions of the strengths and weaknesses of the case, list and prioritize the in-
vestigative tasks and, above all, act as a sounding board and argue, hopefully, the
opposing party’s point of view. Both the Prosecutor or Defense Counsel and the
investigator must focus their attention on the irreconcilable aspects of the case
which must ultimately be addressed and explained to the Trial Chamber.

Prioritizing Your Requests

At the conclusion of the brainstorming session, the investigator should have a
clear understanding of the expected tasks. Deadlines should be set with the un-
derstanding that Defense Counsel will be notified if the investigator is unable to
complete the assignments in the order of importance satisfactorily. All requests
should have a specific purpose and the investigator must be aware of and under-
stand the significance of each request to the theories of the defense case. This en-
ables the investigator to prioritize his schedule. Moreover, if the investigator
understands the significance and purpose of the assignment, follow-up investiga-
tion can be accomplished without further prodding by Defense Counsel.

As the case gets closer to trial, the party should be consulting with the investigator
on a regular basis to ensure that tasks are being completed: following-up on leads,
performing last-minute details, etc. Additionally, if the case progresses in a dif-
ferent direction than initially anticipated, or if the trial date changes, Defense
Counsel must communicate this information to the investigator. In keeping the
investigator informed, each party can develop a closer working relationship, with
fewer mishaps occurring.

Basic considerations (especially in relation to Defense investigators)
a) Have a plan before setting out to find and question witnesses: It is important to

plan ahead regarding the scope and purpose of investigation. No investigation
should be carried out randomly.
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b) Have a plan for every witness before initiating a meeting: It is important to know

in advance the general areas of questioning for each witness. No interview
should begin by randomly asking questions without having a purpose in mind.
Likewise, no interview should take place before some advance preparation.
It is good practice to have a sufficient amount of background information
about the events in question, and if possible, about the witness who will be
questioned.

c) Be patient and do not expect much from the first interview: It is important

to appreciate that it may take more than one meeting with a witness before
the witness feels comfortable or confident to reveal all that the witness
knows. Not much should be expected form the first meeting. It is much more
important to try to develop a relationship so that the witness will feel safe
enough to open up. It is good practice during the first meeting to inform the
witness of the general nature of your visit. It is important to be honest as to
what you are doing. Avoid telling the witness what the general theory of the
Defense case may be - even when asked. By telling the witness about the po-
tential theories of the case, you run the risk of influencing the witness, or at
least giving that impression, which, of course, could have serious conse-
quences: the witness could mistakenly assume that he is being pressured to
tailor his statement to fit the theory.

d) Think carefully before taking a statement or tape-recording the interview:

Unless absolutely required (which is normally the case by the Prosecution), it
is never a good idea for Defense Counsel to take a statement or to tape-record
an interview without knowing in advance what the witness will say. Indeed,
it is not even advisable to take detailed notes during the first meeting. Best
to have an informal conversation to first determine if the witness is friendly,
useful, informative, etc. Only after hearing what the witness has to say, and
only if it is helpful to the case, should you consider reducing the statement into
writing. Before making that assessment, it is important to ask the witness
all the tough questions (the good, the bad and the ugly). It may be that the
witness has some good information but also has some bad information which
may be far too damaging to the case. A decision will need to be made whether
you want to memorialize this information or whether you simply abandon
this witness without a trace as to what you learned. It is vital to understand
that once a statement is taken and the witness is called to testify, that statement
may be subject to disclosure to the Prosecution. Since there is no obligation
to inform the Prosecution of any information that you may have learned
which is to your client’s disfavor or damaging to the case, why then take a
statement or tape-record an interview which may fall into the hands of the
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Prosecution. Indeed, before taking a statement, it may be wise to double
check the information against other witnesses or documentary evidence.
Also, it may be prudent to do a background check on the witness to make
sure that there is nothing in the witness'’s past that may discredit him.

e) Keep the statement short, concrete and relevant: The better practice in taking

a statement is to keep it focused and fact-based; less is more. When taking a
statement, it is necessary to identify the essential areas that need to be cov-
ers and to do so without superfluous information. Simple and short sen-
tences without adjectives and adverbs work best. When necessary, the
statement should describe as opposed to tell an event. In other words, it is
important, it is insufficient for the witness to simply say, for instance that they
witnessed an event or that an experience was funny, frightening, comfort-
able. The witness must describe in detail what was seen or felt, so that it be-
comes obvious to the listener, hopefully enabling a vicarious experience. This
keeps the statement from being vague and overly-broad. Moreover, there
should be no enmeshment of the facts. It must be understood that the witness
may be called to give evidence and consequently, the witness will be held ac-
countable to what was previously memorialized as being a true, accurate and
complete statement.

Keep track of the witnesses and keep them informed: It is important to keep
track of the witnesses by knowing where and how to get a hold of them if it
becomes necessary to meet with them again or to have them appear at the
trial proceedings. Likewise, it is important to keep the witnesses informed of
what to expect, especially if they will be giving evidence. Part of this process, of
course, is to provide the witnesses with a copy of their statement and to inform
them of any new developments that may be relevant to their evidence.

g) Proofing the witness to testify: If the witness is expected to testify, it is pru-

dent to proof (familiarize) the witness in advance as to what the expected
questions will be during the courtroom proceedings. This task will generally
be carried out by Defense Counsel, though it is useful if the investigator is
aware of the technique, and if possible, present. It is important to under-
stand that this process is not for the purpose of ‘coaching’ a witness as to
what is expected of him to say. This is unethical. Generally, during the proof-
ing session the witness should be informed of how the questioning process
occurs during the proceedings, the questions he is expected to hear and the
general order of the questions, the documents he is expected to comment
upon.
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h) Handle physical evidence with extreme caution: Since part of the investigative
process may involve the collection of physical evidence it is important to ap-
preciate the need to exercise extreme caution when handling it. Depending
on the case, physical evidence may come in all different shapes and forms,
and may come from different sources. A host of ethical issues may arise as a
result of coming across and handling physical evidence. Consequently, it is
important for the investigator to have detailed instructions on what to do or
not to do when dealing with physical evidence.

crime scene evidence: There are different ways of handling evidence depending
on the nature of it and its origin/source. The most delicate of evidence comes
from a designated crime scene. Since part of the investigative process is to
visit the relevant areas where any incidents or crimes may have occurred, it
is not out of the ordinary to occasionally come across a piece of evidence that
may have been left behind unnoticed by the police investigators. In such an
eventuality, any tampering with such evidence would amount to a serious
breach of ethics and may even constitute a crime. The question is what to
do one confronted with such a situation. The simple answer is: it depends!
The first thing to do, irrespective of whether a decision is made to collect
the evidence or simply leave it, is to photograph it at its exact location as
found. If a decision is made to pick it up and examine it, the evidence may
be compromised, especially if it contains fibers or fingerprints which may
be useful. As such, care must be taken when lifting evidence. It is prudent
to wear rubber surgical gloves to avoid compromising the evidence and to
avoid any potential health risks from handling the evidence. If a decision
is made to collect the evidence, it will be useful to have a clean container to
collect the evidence. Before making such a decision, it is necessary to ask
what, if anything, will be done with the evidence. In other words, will it be
independently tested (assuming that is permissible) or will it be turned
over to the police investigators. To collect the evidence in order to destroy
it or to hide it is generally impermissible. In any event, it is up to Defense
Counsel to advise and instruct the investigator in advance as to what, if
anything, should be done with such evidence. When in doubt, the investigator
should be instructed to do nothing before contacting Defense Counsel for
instructions.

documentary evidence:*¢ During the course of the investigation it may
be necessary to gather documentary evidence either from official archives or
private individuals. Since some of this evidence may be useful to be intro-
duced and admitted during the trial proceedings, it is vital to appreciate
the need to ensure that, if necessary, it can be demonstrated that the
documents are authentic, reliable and relevant. Since it may be necessary to
demonstrate the origin and authenticity of a document, it is important to

146 See Article 392, which states that all exhibits in accordance with the rules set by the LCP shall

be read.
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keep in mind that the custodian of the document may need to give evidence
or submit some sort of proof as to the authenticity, condition and origin of
the document. As such, it is important for the investigator to (a) keep track
as to where and from whom the documentary evidence has come from,
and (b) inquire from the custodian as to whether it would be a problem in
revealing the source of the document; i.e., as to whether the custodian
would object to having his name associated with the documents and
whether he would be willing to give evidence under oath as to how and
under what conditions he came into possession of the said documents.

i) Handle witnesses with respect and caution: It is important for everyone on

the Defense team to realize that witnesses are to be treated with dignity
and respect. Above all, it is imperative to recognize that a witness is under
no obligation to cooperate, to speak, to answer questions, to provide a
statement or to hand over any physical evidence. Just as there may be mech-
anisms to compel a witness to give evidence in court, there are also mecha-
nisms available to the Defense to compel a witness to be of assistance out
of court. As such, it is important to note that if a witness indicates that he
is not interested in cooperating, then the witness’s wishes must be respected.
Not only is it counterproductive to try to compel an unwilling witness to co-
operate but it could lead to a perception that the witness is being harassed
or coerced. This could result in serious consequences, especially if a complaint
is filed by the witness. One method that can be used to get a potential
witness to cooperate is to first approach a friend or acquaintance of the
witness and see if it is possible to use this person as a liaison to perhaps set
up a first informal meeting where over a coffee or a drink, the potential wit-
ness can be explained the basis of the interest in having the witness answer
a few questions. Having the liaison present during the first meeting will be
helpful in ensuring that the “ice” is broken and that the meeting does not
go beyond providing some general explanations (it is not good practice to
ever interview a witness in the presence of a third party). It also helps to just
have a friendly face at the meeting that will be able to vouch as to the
nature of the meeting in the event there is ever any question as to the tone
and tenor of the discussion.
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5. SAMPLE INVESTIGATIVE MEMORANDUM

To: Investigative staff

From: X, Counsel for
Prosecutor v Case No.

Re: Instructions on Investigative Methods and Ethical Behavior
Date:

This memorandum sets out, concretely, the purpose, method and ethical con-
straints in carrying out investigative tasks assigned by Counsel or Co-Counsel to
members of the investigative staff of the __ Defense Team. Recognizing that
an experienced investigator will have well-developed and time-tested investigative
techniques, it is import that all investigators engaged by the Defense Team
appreciate the differences between investigating on behalf of an institution such
as a local police department or an Entity/State agency, and investigating on behalf
of an accused as a member of the Defense Team. Accordingly, in order to avoid
any misunderstandings and to ensure that all investigative efforts are carried out
professionally and ethically, the following instructions must be followed.

1. Purpose of Investigating on Behalf of the Accused

It is important to understand that the new Law on Criminal Procedure essentially
has adopted elements of an adversarial procedure, whereby the Defense is per-
mitted to conduct a certain amount of investigation in preparation of the Defense
case. Since the Defense does not have a burden to prove anything, the investiga-
tive efforts should be targeted at accomplishing two tasks:
a. identifying and exposing the weaknesses of the Prosecutor’s case, and
b. searching for witnesses and evidence essential to the theory of the defense
case. Thus, before embarking on investigating the case, the Investigator must
first be acquainted with relevant portions of the case, the general theory of
the case as it will have been outlined by Counsel, and the exact purpose for
carrying out assigned tasks. The Defense team will be held to a high standard
when it comes to how it carries out its investigation: no member of the De-
fense can be engaged in any sort of pressure-tactics. This fact must be un-
derstood and appreciated, which is why the Investigator engaged on behalf of
must always behave in a most professional and ethical manner.
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The role of the Investigator working for the Defense in a criminal case is not that
unlike the role of an Inspector in a police department. While the Inspector assists
the Prosecution in trying to solve a case by collecting evidence and speaking with
witnesses in order to identify and make a case against the suspected perpetrator of
the crime (the accused), the Defense Investigator assists Counsel in de-constructing
the Prosecution case by collecting evidence and speaking with witnesses in order
to show that there are gaps in the Prosecution case, referred to as reasonable
doubts, about the guilt of the accused.

The Defense Investigator has somewhat of an advantage over the Inspector in that
much of the work would have been done already prior to getting involved in the
case: documents collected, witnesses interviewed, evidence tested, etc. There are
however disadvantages which generally out-weigh the advantages of having a case
already investigated: witnesses are reluctant to speak to the Defense, witnesses
have given statements while under pressure or fear and may have misspoken or
been confused, witnesses cannot be located because of the passage of time, doc-
uments are unavailable because of the lack of cooperation of archival sources,
limitation of material resources and/or time to investigate the case thoroughly,
etc.. Consequently, in order to prepare the case for trial effectively, the Defense
investigation must be targeted and goal-specific.

The general approach of investigating as a member of the ____ Defense Team
is as follows:

« always follow the directions given by Counsel or Co-Counsel;

+ if the assignment is unclear ask for clarification before doing anything;

* keep track of the tasks requested;

* keep track of the efforts made / results achieved;

* keep good personal notes;

+ listen carefully to the answers being given by the witness;

* never make assumptions about anything;

+ always prepare before meeting with a witness;

* never take the initiative to go beyond the task unless it logically follows;

* never take a written statement from a witness unless specifically ordered; and
* be precise when describing events, places, actions and information learned.

Since the purpose is to elicit information from witnesses, the investigator should
always begin the questioning by posing open-ended questions that are not sug-
gestive in any way. If more information is needed, particularly in clarifying a matter,
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a more pointed question can be used. Accordingly, the following types of questions
are suggested at the initial stage of a questioning session:

* Who?

* What?

* Where?

* When?

« Why?

* How?

* Describe!

* Explain!

3. Ethical Constraints

The best approach in dealing with any witness is to inform them of the overall ob-
jective: to assist the accused in preparation of the Defense case as provided under
the new Law on Criminal Procedure, and in doing so, to get as close to the truth
as possible. To avoid any ethical dilemmas, the following instructions are provided:
. never suggest to a witness what the answer to a question should be;

. never tell a witness what he or she should say / testify;

. never tell a witness to destroy evidence;

. never tell a witness not to cooperate with the Prosecution;

. never threaten a witness either directly or indirectly;

. never misrepresent to a witness your identity or function;

. never misrepresent facts to a witness;

. always remind the witness that you are only interested in the truth; and

i. always be courteous and respectful to a witness.

T Do Mo o0 o w

4. Physical Evidence

You must appreciate the need to exercise extreme caution when handling physical
evidence. A host of ethical issues may arise as a result of coming across and han-
dling it. Different considerations come into play depending on whether you are
required to handle crime scene or documentary evidence.

(i) Crime scene evidence
a. always the first thing to do, irrespective of whether a decision is made to
collect the evidence or simply leave it, is to photograph it at its exact location
as found:;
b. always wear rubber surgical gloves to avoid compromising the evidence and
to avoid any potential health risks;
c. always have a clean container to collect the evidence;
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d. always ask yourself what, if anything, will be done with the evidence. For example,
will it be independently tested (assuming that is permissible) or will it be
turned over to the police investigators;

e. remember, to collect the evidence in order to destroy it or to hide it is generally
impermissible;

f. when in doubt, do nothing before contacting me for instructions.

(iij) Documentary evidence
a. always keep track as to where and from whom the documentary evidence
has come from;
b. always inquire from the custodian of the documentary evidence whether it
would be a problem revealing the source of the document.

These instructions are the most fundamental and therefore must always be followed
without exception. More detailed instructions will be provided in due course depending
on the nature of the investigative task.
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