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C copaboTka Bo EBpona
Mwucwja Bo Ckonje

Copp>XMHaTa Ha OBa M3JlaHNe He CEKOTalll TY Ofipa3yBa IOT/IeluTe VM CTaBOBUTEe Ha MucujaTa Ha
OBCE Bo Ckomje. Mucujara ce npuapxysa go Opnykara PC.DEC/81 Ha IlocTojaHnoT coseT Ha
OBCE.

Ckomje, nekemBpu 2017 rognna



AmHanu3a Ha IOJATOLITE Off HAG/bYAyBaHNUTE CYACKM MOCTanky Bo 2017 ropumHa

H BOBE]]

Koammiujata ,Cure 3a mpaBudYHO cyheme” (BO MOHATaMOLIHMOT TEKCT ,Koammumja”) e
dopmupana of 14 gomaliHu 3[py>KeHMja Ha IparaHM 3apaju Ciefiere CYACKU IOCTAalKy IIpef
HaJIOKHUTE CYAOBI, CO Lie/: ) OCUTYpyBalbe Ha 3arapaHTUpaHWUTe [IpaBa Ha [IPABUYHO CYAEIbE,
KaKo IITO € MPeABU/ICHO CO YCTaBOT, 3aKOHUTE U paTu(MKyBaHNUTE MelyHaApOLHM JOroBopy; 6)
3ro/leMyBarbe Ha jaBHATa CBECT, IOCOYyBalbe Ha MOTpeOHMTe peopMu BO CYACKNTE MMOCTAIIKY
u paboTa Ha UCTHTE; B) 3TONEMYBAETO Ha IPAKTUYHUTE 3HACHA HA CTYJEHTHTE HA IIPABO; U [)
3ajaKHyBaibe Ha y/IOorara M KalaluTeToT Ha HeB/IaAMHNTe opraHusanum. Ilopaan cé moakryenHara
notpeba Off CrIefierbe Ha CY/CKI IIPeAMETH, a 0C0OeHO BO 00/1acTa Ha KPYBIYHOTO IIPABO, OHOCHO
KpUBMYHaTa mocranka, Koamiujata Bo Tekor Ha 2017 rogmHa, Kako ¥ BO IPETXONHNTE [Be
ropyHM, co puHaHCUCKa nopapuka Ha Mucnujara Ha OBCE Bo Ckorije, ro cipoBefyBaliie pOeKTOT
Cyrnckure pehopMI BO HACOKA Ha HE3aBUCHO CY/ICTBO KaKO U epeKTHBEH KPUBUYHO IIPABEH CUCTEM
K0j 06e306emyBa eHAKOB IIPIUCTAI 34 CUTE — ,,3aKOHOT Ce IIMIIYBa, IpaBaaTa ce mpaktukysa” (Judi-
cial Reform activites towards an indipendent judiciary as well as an effective criminal justice system
that ensures equal access for all - “Law is written, justice is practiced”). OBaa roguHa, akieHTOT Gerire
CTaBeH Ha eyKaTMBHIOT IIPOLeC Ha MyIaj)iTe IPaBHILIV KOY [IOJOLHA IVl MOHUTOPYPAA IIOCTAIIKIUTE
CO ILieT UCTUTE [ja [OOMjaT FOIONHNUTETHO TEOPETCKO, HO U MPAKTUYHO VICKYCTBO Of KPMBIYHO
IIpaBHaTa 00/IacT 1 Ha IpUMeHAaTa Ha HOBMHUTE Off 3aKOHOT 3a KPMBMYHA [IOCTAIIKA BO OCHOBHUTE
CYZIOBM BO CUTe YeTVPM aIle/IALICKU PETMOHM Ha 3eMjara. Bo paMKy Ha BTOpaTa aKTUBHOCT €
M3rOTBEHA OBaa aHA/M3a KOja jaBa OCBPT Ha COCTOjOMTE CO MPEropaKi 3a MFHM aKTUBHOCTH U
pedopmu, cé co Lief 3ajaKHyBambe Ha KarauTeTnTe Ha CYACKMOT CUCTEM BO p)KaBara.

B METOJOJ/IOTUJA

Metoponmorujata Koja 3a HmOTpeOuTe Ha OBaa aHanmsa ja Kopucreire Koammiujata 3a
puobMpare MOAATOL N Off CyAeara Koy 6ea IIpefiMeT Ha Hab/byIyBatbe ce COCTOEIIE Off CIeUPUIHO
YTBPAEHO ,, TePEHCKO “ ICTPaXKyBabe BO KOe Ce KOpICTea iBa MeToja: 1) Hab/byyBambe Ha Cy/ICKUTE
IOCTAIIKM 32 BpeMe Ha HUBHOTO OJIPXKYBatbe Off CTPaHa Ha CIeljaI3paHy Hab/byyBadun Kou He
6ea IMPeKTHY yIeCHUIIM BO PacIpaBuTe U 2) CUCTEMATU3UPAH NIPAIIaTHUK BO KOj 10 MI3BPLUICHOTO
HaO/byayBambe Ce BHECYBAAT 3a0e/Ie)KaHNTe MOfJATOLIN.

1) Ha6yoysauu

3a moTpebuTe Ha OBOj IIPOEKT ¥ 33 USTOTBYBabe HA aHA/N3aTa, KAaKO (MHAJIEH MIPOAYKT Off
PacIoNOXX/IMBUTE MOATOLM ITPON3TIE3eHN Off C/IefIeleTO Ha CYICKNTE ITOCTAIKY, u3bpanu 6ea 50
HaO/byyBaul Ko, 3a Jia IPOJIO/DKAT CO CBOjOT aHTaXKMaH KaKo TepeHCKM Hab/byyBadn, Tpebalie
Ila OMMHAT TPOJHEBHA TeopeTcka obyka. Ilo cmposemeHara o6yka, co Ijen McTuTe fia OumaT
BKJIy4eH) BO IPOLECOT Ha Hab/byAyBame 3a IOTpeOUTe Ha aHaIM3aTa KaKo HEOIXONIEH YC/IOB
3a Jla oOujaT cepTUUKATH 3a IIOMIHATATa TEOPETCKa U MpaKTUYHA 00yKa, OBMe HaO/byLyBaun
Oea pacriopefieHM Ha IOApavjeTO Ha CUTe 4 aleNallMOHM TOApadja, MOKOHKPETHO BO JeBeT
OCHOBHM CyJ0BM BO fpxaBaTa. OHa mTO Oellle ITaBeH (OKYC BO IPOIECOT Ha efylupame Ha
oBUe HaOpynyBaun, Oellle Hairpagba Ha HUBHUTE BeKe CTEKHATV YHMBEP3UTETCKV 3HacHa Off
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KpUBNYHO-IIpaBHaTa MaTepMja 3a 1a MOXKaT [1a 'l IpeTIo3HaaT Haj‘{eCTI/ITe IIpean3BULN CO KOu ce
COoovyBaaT CyJOBUTE N CUTE YIE€CHNIM BO KpMBMYIHATA IIOCTAIIKA, HO 1 34 [Ia MOXXaT [ia Touypaart
HE€al€KBaTHA, OJHOCHO, HEIIC/TOCHA I/IMI'ITICMCHTaLU/Ija Ha 3aKOHOT 3a KpuBMYHA ITOCTAIIKa.

2) IIpawannux

Hab6mynysaunte, Bo IpOIecOT Ha NpubMparme Ha MOfATOLMTE Of HAbG/bYNyBameTo, MMaa
Ha pacliofiarame ajaTka - IpalllaTHIK, II0 Ylja HAacOKa ce BOfiea HM3 CUCTEeMOT Ha 06paboTKa Ha
HOpBUYHNTE MHQOPMAINHU ¥ BIIEYATOLM KOY TYM CTEKHYBaa Off CBOETO IIPUCYCTBO BO CYSHUIIUTE.
[TOKOHKpPETHO, IO IPBUYHO CTEKHATNTE I[eMOKYIHM MHPOPMALMM Off ef[Ha paclpaBa, CIIOpes
IpelM3HO CUCTeMaTU3MpaHuTe 75 Ipalllaba BO IpAllaJHUKOT, HaO/byAyBauuTe I' BHECyBaa
npubpaHnUTe IMOAATOLM BO MepKa ¥ Ha HadMH IOTOHM 3a IHOTpebMTe HAa OBaa aHaIM3a.
[TpamamHUKOT 6ellle KOHIMIMPAH COITIACHO PeflOCTefiOT M BOACHETO Ha KPUBUYHATA MOCTAIIKa
IIpey; HaJJIeKHNUTE CYIOBM, CO aKIIEHT Ha HEKOM Off HOBUTE MHCTUTYTHU, OFHOCHO BOBEJECHNUTE
HOBUTETU BO 3aKOHOT 3a KpMBMYHATA IOCTAIlKa, a ce pas3bupa M CO afjalTHpaH IIPOCTOP 3a
IpefoYyBatbe Ha IMYHATA KOTHUTYBHA IIepIiellinja Ha Hab/byTyBaunTe.

Bupor Ha QopMynupaHuTe Impallalba Bapypalle Of IIpalllalba KOUM Ce OTBOPEHU U
JO3BOJTYyBaaT IIPOCTOP 3a HAPaTUB, IIPeKy Ipallaka KOJ HyJaT MOBeKe OATOBOPH, JO AMXTOMHMI
mpamnama. [Tpamamara 6ea cucTeMaTu3ypaH) Ha TAaKOB Ha4MH IITO VICTUTE IPETCTaByBaa jacHU
VMHAVKATOPY 3a eBeHTya/THUTe HemounTysama Ha 3KII, Ho u moBpeu Ha KpMBMYHATA TOCTAIKA.
OBaa axTUBHOCTY Oellle KJTy4Ha BO IIPOLIECOT Ha M3TOTBYBame Ha OBaa aHa/uu3a Off IpUYMHA
IITO IOJATOLYITE KOU ce JoOVBaaT Of CTpaHa Ha Hab/bylyBaduTe Ce IOJATOLM KOU JlaBaaT jacHa,
HeTOCpeHa, HETIPUCTPAcHa 1 TPaHCIIapeHTHA C/IMKA 32 KPUBUYHUOT IPEIMET KOj C€ MOHUTOPUpA.

ITo mpubmpameTo Ha OBME IIOJATOIM, MCTUTe Oea BHECEHM BO KOMIjyTepcka 6asa Ha
TIO/IaTOIIN, A TIOfIOIIHA 6ea IpefiMeT Ha aHa/M3a 1 06paboTKa 3a /ja MOXKe J1a ce M3BefjaT KOHKPETHN
3aKJIYYOLIM 32 COCTOjOUTE BO IIEPMOLOT Ha HaO/by/yBatbe.

H OITIITY ITIOTATOIN

3amorpebuTe Ha OBOj IIPOEKT HaO/byAyBauNTe 6ea OPraHM3VMpPaHy BO MpeXXa PacCIIpoCcTpaHeTa
Ha CUTe YeTVpPY alleNaloHM TIofpadja Ipy mTo Hea ondatenn cneguute cyposu: Ckormje, Bemec,
Kasapapuu, burona, ITpunemn, Illtun, Crpymuna, Crpyra i Oxpup. Bo pamkute Ha 0BOj Imporec 6ea
Hab/by/yBaHN BKYITHO 312 CYACKY pacpasi, CO TOA IITO HajrosieM 6poj of HuB, 129, 6ea ciiefjeHn BO
Ocnosuuor cyz Cxomje 1 Bo Ckorje, a 1oToa 1 BO ocTaHaTuTe rpafosu: Benec-27, Kasapgapiu-30,
burona-53, Ilpunen-29, Iltun-9, Crpymuna-15, Crpyra-10 nu Oxpup-10. (rpaduxon 6p.1).
HabmyayBameTo Gere BpeMeHCKM pacIopeieHO BO TEKOT Ha 7 Mecely, IIOYHyBajKu off Maj 2017
TOIMHA JIO CpeAMHaTa Ha HOeMBPM MCTaTa TONMHA, a C& CO IIeN Ja ce mpubepaT MTO € MOXKHO
orozsieM 6poj MOfIaTOIN Off KOV 611 MOXKeTIO Jia Ce M3B/IedaT 3aKayJoIy, HacoKu 1 noeHTn. Hyxxo
e Jla ce HaITIOMHe JieKa BO IOCTIEFHNTE 2 MeCellM Off CTIPOBEIeHOTO Hab/byiyBame NMHTEH3UTETOT Ha
OZIpXKyBambe U Clefierbe Ha CYAICKNTe pacipasy 6erre sromeMeH. OBa ce JOMDKM KaKoO Ha JIOITHUOT
TIOYEeTOK Ha NMPOEKTHNMTE aKTUBHOCTY, TaKa ¥ Ha CyfickaTa ¢epija BO TeKOT Ha JIETHUOT ITepPHOf
BO KOj CyJIOT, TEOPETCKM, He paboTH efieH Mecell HO, TPAaKTIIHO, OBOj IIepUOf| M3HeCyBa CKOpo 2
Mecely, T.e. BpeMEHCKMOT TIePUOJ, Off TIOYETOKOT Ha Mecel] jy/u /10 KPajoT Ha Mecell aBrycT, Kora
foafa 1o CYNITUIHO OfjjIarakbe Ha pacIpaBuTe Off Ipef OTIIOYHYBABETO /IO MO 3aBPUIYBAKETO Ha
cynckata depuja.
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CYJIOBM KaJie € CIIpOBENEHO HaGJ’bY}IYBaH:eTO
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IpadukoH 6p.1

3acranmeHocTa Ha KpMBMYHNTE Jiefla BO IIpefMeTHTe Kou Oea IpegMeT Ha Hab/byayBarbe
Bapupallle, HO HeM30eXHO e Ia ce MCTaKHe [ieKa [IPeoB/IayBaaT KpUBIYHI fiefia KOV Ce OfHeCyBaaT
Ha MMOTHU HE/VKTI U Toa 0COOEHO KpMBUYHUTE fiena of BupoT “Temka kpaxoba” u “Kpaxo6a”
OcTaHaTuTe 10 3aCTAlleHOCT KPUBWUYHU ie/la 110 IIOBOJ, KOM Ce BOfe/e CYACKM IOCTalKu BO
KPMBMYHUTE Offie/ieHMja Ha cypoBute ce: “TemecHa moBpepa’, “3arposyBame Ha CUTYPHOCTA,
“Hemnmakame Ha usppuika’, “HeoBnacTeHO IPO3SMBOACTBO I NYLITamkbe BO IPOMET Ha HAPKOTUYHU

» «

mporu u mpekypcopu’, “Vismama’, “3arposyBame Ha 6e36emHOCTa BO coobpakajor’, “Kpaxba Ha

eJIeKTpUYHA Heperuja, TOIUIMHCKA eHeprija WM IpUpofeH rac u ip. (rpadukoH 6p.2)

bpoj Ha npegMeTy 10 KPMBUYHO JEIO
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Ipaduxon 6p.2
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H O[I/TATAIbA

Op BKYIHMOT 6p0j MOHUTOPUPAHI CYACKY IIOCTAINKM, ORHOCHO PaclpaBy Koj M3HecyBa 312,
194 (62%) 6use opmoXKeHy, Ha 59 pacIpaBy MOCTANKaTa IPOJO/DKIJIA IOHATAMY, OfieKa MakK 58
pacIpaBy 3aBplIM/Ie CO M3PeKyBambe Ha IIPecyha ¥ efeH NOoB/IeYeH OOBMHUTENIECH aKT/IpelIor
(rpadmxoH 6p.3). 3a pasnuka of M3MMHATAaTa TONUHA, Kajle € KOHCTAaTMPaH MOMajl IPOLeHT Ha
opioxeny pactpasu (30%), oBaa ronuHa GeieXxyMe HETOBO YABOjyBatbe.
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Ipaduxon 6p.3

[TpuunHuTe 32 OAIarama Ha paclpaBuUTe Ce PasayHI BO 3aBICHOCT Off IPUCYTHUTE aKTUBHU
YUHUTENIM BO IOCTankara. Ila Taka, BO 3aBMCHOCT Off TOA Hajyu OOBUHETUOT, OOBUHUTENIOT,
OpaHNUTENOT MM el Of CYACKMOT COBET OMJI OTCyTeH, OM/IO HEOIXOZHO paclipaBaTa #a Oupe
onnoxeHa. EfHa of HajuecTiTe NMPMYMHY 3a Ofjlarame Koja ce HaBefyBa € HENPMUCYCTBOTO Ha
OOBMHETIOT Ha pacIpaBuTe Koe, HajuecTo, ce HO/DKYM Ha HETOBOTO HECIIPOBeAYBaibe Of Ka3HEHO
[onpaBHUTe ycTaHOBU. HepeTko, oBa ce JO/DKM Ha HEKOOPAMHALIMjA CO CUCTEMOT 3a eBUeHIIja
Ha CIPOBOA HA /LA JIMIIEHN Of Cr1o0O0f#a, BO HEKOUM Caydaym ce paboTM M 3a TeXHMYKAra
HEMOXXHOCT (KOja HeM30e>XHO IMoBp3aHa co GpMHAHCKUM) OOBMHETHOT fja Oufie OBeleH BO CYJ Kora
ce paboTu 3a Cyfierbe BO TPafloBM HAIBOP Off IIOfpadjaTa Kafie Ce TOLMPaHy Ka3HEeHO-IIOPAaBHIUTE
ycraHoBu. Ho, 3Ha4ajHO e #a ce HamoOMeHe U [eKa IpY CUTYalMja Ha BPEMEHCKO ¥ IIPOCTOPHO
[IOKJIONTyBatbe Ha HEKOM CYJelba CO OfPeeHN BUCOKO IPOGIINpPaHN CYACKY IpeaMeTI TOopagy
KO IIeIOKYITHMOT CUCTEM Ha OfpefeHO CYACKO Ioppadje, Bo caydajoB OcHoBeH cyp Cxomje
1 - Ckomje, ce cpekaBaMe cO IPOOIEMOT Ha HeCIIpOBeAyBabe Ha OOBMHETUTE Of YCTAaHOBUTE.
Hexoramr Toa e mopapyu 6e30efHOCHN IPUYMHIY, HEKOTAII [IOPaJ) TeXHNYKa HEMOXKHOCT HO OBa
ymaTyBa Ha HEONIXOJZHOCT Off ITOrojieMa JIOTMCTUYKA MOAAPIIKA U OpraHyU3Mpame BO CUCTEMOT Ha
dYHKIMOHMpabe U KOOPAVHMPalbe Ha MHCTUTYLMITE KOJ Ce Ha KaKOB 6110 HauuH ondareHn u
MMaar fonupHa Touka co 3KII.

Kaxo mapasena co npeTxofHara rofysa Oy ry mocodmie rpaguykute Mprukasu Mogony (4 u
5) 32 OTYCTBO Ha JIMIja BO ITOCTAIKATa.

1 http://all4fairtrials.org.mk/wp-content/uploads/2017/07/Analiza-2016-OSCE.pdf
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Kou nuira Ha pacnpaBarta ce oTCyTHU-2016

Jipyro >3
HenoTmosH cymcku cocras 4
OrcyreH e Gpanuren 26
OrtcyTeH e 06BYMHET 97
Orcyren e JO 32
Cure ce mpucyTHUI 284
0 50 100 150 200 250 300
Ipadmkon 6p.4

Kou nuija Ha pacripaBara ce oTcyTHM-2017

Jipyro H
HenoTnosnu cyncKu cocTas 9
OtcyTeH e GpanuTen 74
OrtcyTeH e 06BUHET 141
OrcyteH e JO 71
Cure ce mpucytHu 132
0 20 40 60 80 100 120 140 160

Ipaduxon 6p.5

Op noropuure rpaduyuKy IpUKasy MOXKe fia Ia ce YTBPAM Jieka jjoaraMe [0 CUTyalllja BO
KOja IITO MMaMe HOPAcT BO CKOPO CUTe MapaMeTpy, HO OHNE KOU Ce MCTAKHYBaaT MOCEOHO ce
OTCYCTBOTO Ha OpPaHMUTENTOT BO IIOCTAIKATA, HO 11 Ha jaBHNOT 06BuHuTeN (JO). AKO BO 2016 rogmHa
OTYCYTBOTO Ha GPAHUTEIOT KAKO IIPUUYNHA 32 OfjIararbe Ha IIOCTAIKUTE € eBUAEHTUPAHO BO 12%
Ol pacIIpaBNTe, OBaa TOAMHA MMaMe mmopacT Ha 24%. Vicroro ce cydyBa 1 co orcycTBoTo Ha JO,
axo Bo 2016 roguna Toa 6o HeromHu 20%, ofHOCHO 15%, OBaa rofMHa MMaMe IOKadyBambe Ha
OBOj IIPOLIEHT M TOA BO BUCHHA 0f 24%.

Hajuecto HaBemyBaHa IpMuMHa 3a 0BOj (aKT € IpOMeHaTa Ha OpaHMTEN Of CTpaHa Ha
06BMHeTHTE 11 TOTpebara 3a yCOrIacyBambe Ha pabOTHNOT PAcIoOpes Ha HOBMOT OPAHNUTeEN CO BeKe
YTBpieH) 0OBPCKY BO OCTaHATH IPEAMETH, HO ¥ HEOIIXOLHOCTA 3a 3all03HaBarbe co (aKTure u
[IOKa3WTe BO IIPEAMETOT 3a LIITO € HEOIIXOJHO BpeMe 3a Jia Ce IIOArOTBI cOoofBeTHA ofbpana. IlITo
ce OffHeCYyBa, IIAK, Ha OTCYCTBOTO Ha JO-M BO IIOCTANKNUTE, KAKO HPUYMHA 3a OBa ce HaBELyBa
[IPEKTIONYBAbETO CO BeKe 3aKaKaHU IpeAMeT 1 pu3NIKa HeMOXXHOCT Ha JO-u ja 61par npucy T
Ha [iBe Pas/IMYHY PaclpaBy BO MCT BpeMeHCKM MHTepBan. Kako IpudnHa 3a ofjarame Koja e
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IpUIMIIAHA Ha KaTeropujara ,Apyro e HaBeIeHO, Haj9ecTo, OTCYCTBOTO Ha CBEOLV VI BELITALN
BO TIOCTAIIKAaTa HO 1 TOTpebaTa off 3BeyBarbe Ha HeKOj T0Ka3 Koj Cé yIITe He 611 mpubaBeH Wi
IIaK BelITauere Koe ce ylITe He 611710 13roTBeHo. Kaj oBaa Kareropuja Kako IpMdMHa 3a ofjIarame
6ene>xuMe HaMaTyBarmbe BO OBaa rofuHa off 25% Bo 2016 ropuHa, Ha HeToMHY 4% OBaa TOAMHA.

JlokonKy HampaBuMe, IaK, aHa/JN3a Ha [OJATOLMTE HA HMBO HA TPajjoBM BO IOITIE] Ha
HOPUCYTHU JIMI[a BO IMOCTalKuTe I'M [OOMBaMe IHOJATOLMTE Of CIELHMOT TpadpuuKky Mpukas
(rpadukon 6p.6).

HPI/ICYCTBO Ha y4€CHNIVTE BO IIOCTAIIKAaTa I10 I'paJOBU
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B Cyure ce IpUCYTHU B OtcyreH e JO OrcyreH e 06BuHET
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Ipaduxon 6p.6

Maxko cute mapameTpy 3a OTYCyTBO Ha YUYECHMI[UTE BO IIOCTAIKaTa Cce HAjMHOTY 3acTalleHn
Ha Tepuropujara Ha rpapn Ckollje, HUTY APYTuTe IpafloBy He M30CTaHyBaaT BO eBUJieHIIMjaTa CO
apaMeTpuUTe OTCYCTeH 00BMHeT, oTcyTeH 6panuten u JO. VMako Ha nmoppadjeto Ha OCHOBEH CYA
[Tpuen oBe mapaMeTpy ce MCTAKHYBAaT 3a HIjaHCA TI0OBEKe Off OCTAHATITE TPAfOBY 4nja pabora
Getite mpegMeT Ha HaO/bYAyBabe.

Bo rpadpuuxnor npukas Ipadukon 6p.7 majieH MOJOTY MOXe fia ce YTBPAM HMOAATOKOT 3a
6pojoT Ha OJJIOXKEHN paclpaBU Ha MOAPAYjeTo Ha pasIMIHM OCHOBHU cynoBu. Ila Taka, mmajku
ro npensup ¢akror geka OcHoBHUOT cyg Ckomje 1 Bo CKoIje € HajroeMMOT KPUBUYEH CYX
BO 3eMjaBa U CO IPWINYHO rojieM 06eM Ha IMpeAMeTH Ha TOAMIIHO HIUBO, OPOjOT Ha OIJIOXKEHM
pacnpaBu BO 0BOj Cyp e HajroneM - 111. Iloroa cnemar cygosute 8o Ksagapuu-19, ITpunen-18,
Burona u Benec 1o 17 ofijio>keHy pacipaBy U BO [PYTUTE CYLOBU MMa TIoMasl 06eM Ha Ofjjlarame.
MeryToa, GUTHO € fla ce HAIIOMeHe I leKa 06eMOT Ha CaMOTO Hab/bylyBarbe BO IPYIUTE TPAfIOBY €
momarn (Buay rpadukoH 6p.1).
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O,unaral-ba Ha paciipaBUTE II0 CYJOBU
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Ipadukon 6p.7

B GPAHUTEJ BO IIOCTAIIKATA

ITpaBoTo Ha 6parnTen o 3KII e mpenBueHo BO WwieHOBNTe 71 1 74 KOM yIIaTyBaaT Ha Toa fleKa
CeKoe JIUIle OCOMHMYEHO MY OOBMHETO 3a KPMBUYHO JIENO /la MMa ITPpaBO Ha GpPaHMTEN BO TEKOT
Ha IleflaTa KPYBUYHA ITOCTAIKA IPOTHB Hero. IIpu Toa, 06BMHETHOT Ipef MPBOTO UCINUTYBaHe
WM IIpeJ; APYTO JiejCTBUE 3a KOe Taa IocTanka e npezsusieHa co 3KII Mopa fia ce moy4n jieka nma
IIpaBO Ha OpaHNTEN 110 CBOj 360p CO KOTO MO>Ke fla Ce COBETYBa, HO U OPaHUTENOT fla TPUCYCTBYBa
Ha HETOBOTO MCIIUTYBame. MefyToa, Bo CTydyan Kora OOBMHETHOT € HeM, ITTyB UV € HeCIocobeH
CaMMOT YCIEIIHO Jia ce 6paHM MIH, MK, aKO MIPOTUB MCTHUOT Ce BOAM KPVMBUYHA ITOCTATIKA 32 JIeTI0
3a KOe BO 3aKOHOT € ITPOIMIIaHa Ka3Ha I0XKVMBOTEH 3aTBOP, TOj MOpPa Aa MMa GpaHUTEN YIITe IpU
IIPBOTO MCIIUTYBambe. HeomxonHocTa off 6paHMTEN BO 3aKOHOT € MpeABNEHA U BO CITyJanTe Kora
e ompejiefieHa MepKaTa IIPUTBOP 1 TOA 3a BpeMeTo flofieKa Tpae MPUTBOPOT. JIOKO/IKy fiojzie 1o
CuTyalyja, TakK, /ja e 3aJloO/DKUTeNHa Off0paHaTa, a OOBMHETHOT He 3eMe CBOj OpaHMTesN, TOTall
IIPeTCeNlaTeNIoT Ha CYHOT Ke My ITOCTaBM OPaHNUTe O CIy>KOeHa JOMKHOCT 338 HaTaMOIIHMOT TeK
Ha IIOCTAIKara, Ce /10 IPaBOCUTHOCTA Ha ITpecy/ara.

Bo mnorex Ha IpyCycTBO Ha GpaHMTEINTe BO TEKOT Ha IIOCTAIKATA, HAIIUTE HAO/bYLyBadM I
o6e3befmie CIeHUTE IIOJATOLM KOM MOYKeMe Jia TU CIIOpe/iiMe HOBTOPHO CO OHME Off U3MIHATATA

TOIHA.
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Jamm o6BuHeTHOT MMa GpaHuTen 2016
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bpoj na pacripasu
Kazie o6BuHeTHOT  Bpoj Ha pacnpasn

nMa GpaHuTeT Kajie OOBUMHETUOT bpoj na pacnpasn
uMa GpaHNTeI 10 co o6BuHeT Ge3
crmyK6eHa JO/DKHOCT 6panuTen
IpacdukoH 6p.8

Jamu o6BuHeTHOT MMa 6paHuTen 2017
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Bpoj na pacnipasu
Kajie o6BuHeToT  Bpoj Ha pacmpasu
uMa 6paHI/ITeII Kajie 0OOBMHETHOT Bpoj Ha pacIpaBl CO

1uMa OpaHMTeN 10 o6BuHeT Ge3 GpaHuTeN
cny)KGeHa HJOJDKHOCT

Ipacdukon 6p.9

Opn anHanm3a Ha rpaduyKUTe IPKUKasy BO rpadukoHuTe co 6poj 8 1 9 MoXkeMe [ja YTBpAUME
mexa Bo 2017 ropyuHa e BUAHO HaMasieH 6pojoT Ha paciipaBy Kaje 0OBMHETHOT 611 6e3 GpaHuTen
IITO yIIATyBa Ha IIOTOJIeMara CBECHOCT Ha OOBMHETUTE KOH KOPMCTEHeTO NpaBHA IIOMOLI Of
npodecroHaniy 6e3 ores famu ce paboTH 3a CKpaTeHa WM PeOBHA ITIOCTAIIKA.
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Ckpamena nocmanka

CkpaTeHa IIOCTalKa KakKo efleH off mociefHutTe HoputeTn BosefeHn Bo 3KII, mpercraByBa
eflHa ofi 3abp3aHNUTe MOCTAIIKM, MOKpPaj MOCTAIKaTa 3a JOHEeCyBame Ipecyfa BP3 OCHOBA Ha
criorozi6a co jaBHMOT OOBMHUTE I OCOMHIYEHNOT, TOCTAIIKATA 32 Me/Mjaliija BO KOja y4ecTByBa
HOCeOHO TPETO JIMIie - MeIMjaTop U MOCTAIKAaTa 32 U3JlaBaibe Ha Ka3HEeH HaJIOT CO KOj ce Tpejiiara
U M3peKyBa oIlpefie/ieHa CaHKIMja BO C/Iy4aj Ha IIOCTOEHbe Ha JOBOJIHO JOKa3y 3a KPUBUYHY Jiena
KOU CrafaaT BO Ha/JIOKHOCT Ha Cyauja noefuHen. CKpaTeHaTa IIOCTAIKa € TIPefIBUEHO fa Oupe
IpuMeHyBaHa eITHCTBEHO BO IIpeIMeT! BO KOM e IIpefiBI/ieHa TapyyHa KasHa MM Ka3Ha 3aTBOP
mo 5 rogyuu. I1a Taka, MMajKu ro mpeaBus GakToT feka 6ea HAO/bY[YBaHM MCKIYIMBO MOCTAIKY
KOU Ce BOJIaT ITpef CYZI0T U 3a KOM Ce Ofip>KyBaa INIABHY paclpaBy, Hab/pynyBaunte ofy Koanunujara
MMaa IIPMCTAIl M MOSKHOCT Jia IPUCYCTBYBAAT efMHCTBEHO Ha IIOCTANIKNTE KOM Ce BOJAT BO CY/IOT 1
3a KOM Ce OJp>KyBaaT jaBHY PACIIPaBy, I1a TaKa UCTUTE MMaa MOXKHOCT Jla IPMUCYCTBYBaaT Ha CaMo
efIHa Off IpeNBU/IeHNTe 3a6p3aHM MOCTATIKM, a TOA € CKpaTeHaTa.

BopemeTo Ha cKpaTeHaTa, OZHOCHO peloBHATA IOCTAIIKa, MIMAjKU ja IpefBN] BUCHHATA Ha
KasHara Koja MoXe fia O1je U3pedeHa BO eNHMOT M JPYIMOT BUJ, HA IIOCTAIKY, Mely HPYroro,
yImaTyBa 1 Ha TeXVHaTa Ha KPMMUHATIOT Koj 6un usBpiueH. ITa Taka, o usBplueHaTa mapanena
Ha IIOfIaTOLVITE Of] OBaa FOAVHA CO OHME BO M3MMHaTarTa, 2016 rogyHa, HaygyBaMe Ha MOATOK Ha
HaMaJyBambe Ha OpOjoT Ha peJOBHNUTE IIOCTAIIKY, Ha CMeTKa Ha CKpaTeHuTe ¥ Toa 3a 5%. Illto kako
KOHCTAaTMpPaH IOJATOK HEOIXOJHO IO HaMeTHYBa U 3aKIY4YOKOT Ha CTOpPyBame Ha €BEHTYalHO
IIOJIECHM KPMBIYHM Jle/la BO M3MIHATATa TOfIMHA.

B [IPUTBOP I MEPKI 3A
OBE3BE[JYBAIBE ITPUCYCTBO

[IpUTBOPOT KaKo effHa Off HajCePUO3HNUTe MEPKY 32 06e36ejyBarbe IPICYCTBO HA OOBUHETHNOT
BO TEKOT Ha KPMBUYHATA IIOCTAIIKa, Oellle 1 OBaa TOfYHA IpeAMeT Ha orceppanuja. Ce pasbupa,
HOKpaj IPUTBOPOT, CO LieJI JoOuBabe peaTHa C/IMKa 3a IIPYMeHaTa Ha OBYe MEpPKY HI3 IIPAKTUKATa
Ha OCHOBHHUTE CYHOBM, HaOJ/byfyBaulTe ja HOTMpaa M NpMUMEHaTa M Ha OCTAHATHUTE, MOJIECHHU,
MepKu 3a o6esbenyBarbe IpUCycTIpeaBraeHn Bo wieHoT 144 ox 3KII 1 Toa: mokaHaTa, IpyMeHaTa
Ha MepKNUTe Ha MpeTIas/AMBOCT, TapaHIUjaTa, NPUBENYBambeTO, JMIIYBAWmETO Of CIoboxa,
3ap>KyBaIbeTo, KpaTKOTPAjHMOT IIPUTBOP U KYKHUOT IPUTBOP.

ITpuroa, of oBaa mazeta MepKy, Hab/byyBadnTe 61Ie IpUCyTHM camo Ha 40 pounmrra (16%
Off BKYIIHMOT 6poj) Ha Kou o6BuHeTHTe uia 6ue Bo nputBop (Tabena 6p.10), nogeka momecHUTe
MepKu 3a 06e36eyBarbe IPUCYCTBO Ha 0OBMHETOTO /uIle OGule IIPUMEHETI caMo Bo 17 ciydan
(rpadmxon 6p.11).

Bo ogHOC Ha MMHaTaTa TOAMHA, MOXKe Ja KOHCTAaTMpaMe 3rojleMeHa IpUMeHa M Ha MepKaTa
IIPUTBOP U Ha IOJIECHUTE MepKu 3a obe3bemyBarbe HpuCycTBO. IIpnrToa, MMajku To MpesBuUf
BKYIHHOT Opoj Ha HaO/byAyBaHM POUMILNTA, MOXKeMe Ja KOHCTaTMpaMme IIOpacT of mypu 75%,
OffHOCHO MIHATATa TOAMHA HaO/byAyBaduTe 3abesexxase IMpuMeHA HAa MepKara IPUTBOP BO 36
CTydanu, a MOJIECHUTe MePKY Ovle HOTPAHU BO 14 crydan.

Crioper OBIe IIOATOL, Ha IIPB IIOITIE], MOXKe a ce 3a0e/IeXXy rojleM TPEeH ] Ha IIOPacT Ha CUTe
MepKu 3a 06e3befyBatbe MPUCYCTBO, BO OFHOC HA MIHATATa TOMHA, HO CO OIVIES HA IPUMEPOKOT
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Ha OBaa aHA/INM3a, a MIMAjKV TV [IPefBIA BKYIHNUTe OPOjKU 3a IPYMEHA Ha MepKaTa IIPUTBOP,” He
MO>KeMe CO IIOTO/IeMa IPelM3HOCT fla KOHCTaTMpaMe [eKa MMaMe TOJNIKY CeprMo3eH IOpacT Ha
MEepKITE CO KOU Ce OpPraHUvyBa c10060/aTa Ha ABIKEe Ha OOBIHETHTE.

OHa mTo 0co6eHO 3arpyXKyBa e TPEeH/JOT Off MMHATHTe TONUHM KaJie OIICTOjyBa MPaKTUKaTa
Ha Cy[OT Jla He Ce []JaBaaT COOfIBEeTHN 0Opasjo)KeHMja Ha IMPUUYMHUTE 3a OIpeleNyBambeTo Ha
HIPUTBOPOT, HUTY PEaNHOTO IieHewe Ha (aKTOpuTe ¥ HMBHOTO HOTMpPame BO pelleHMjaTa 3a
HPOLO/KyBatbe Ha MepKaTa IPUTBOP O CTpaHa Ha CYHoT.

Bo HeKOja MEpKa OBaa IIpaKTMKa Ha CyJOBUTE CE€ NOJ/DKU Ha q)aKTOT fIeKa BO OIIpENE/IEeHN
Cydan Tue€ HeMaaT VN HE paciionaraar co JOBOTHO I/IH(bOpMaIH/H/I 3a 1a ja OoIrpaBJaar IIpyuMeHara
Ha OBME€ MEPKIM, IIa VICTUTE I'Ml OIIpENEeNyBaaT HEIPABM/IIHO U HEIIPpABENHO II0 aBTOMAaTU3aM WJIN
BOOIIIITO HE I'l IIPUMEHYBAaT COOABETHNTE MepKI/I.4

Osaa cocTojba MoXKeOu 61 ce aMOpTH3UpaIa CO BOBELyBabeTO Ha IOCeOHa CyICKa CyKba
Koja 611 OmIa ZO/DKHA Ha CYHOT Ja My CepBMpa LIEMOCHM U IIPElM3HI IIONATOLM 32 JIMYHATA,
ICVIXOJIOIIKATA, CeMejHaTa, (pUHAHCIKATA I OIIITeCTBeHATa II0/I0)K6a Ha 0OBVHETHOT, CIMIHO, HA
IpyMep, Ha TO3UTVBHITE HCKYCTBA CO IpefuporecHnTe n3Bemmaran (Pretrial Reports) nsrorsenn
off cTpaHa Ha nmpobanuckure cay>x6u Bo CAJl u Obeguueroro Kpancrso.®

ITonaTamy, co ormen Ha (akTOT JeKa pAacTOT Ha IpMMeHAara Ha IIPUTBOPOT € IIPaBoO
HPOIOPLMOHAJIEH CO IIPYMeHaTa Ha II0JIeCHUTe MEePKI 3a 00e36e/jyBatbe IPICYCTBO, CMeTaMe JieKa
Tpeba [la ce HAaNpaBM JOIONHMUTE/HA aHAIM3a 30IUTO HPMMeHATa Ha IOJIeCHUTEe MEPKM CeyIlTe
CTarHupa U 30IITO e JajieKy 3ajj IpMMeHaTa Ha MepKarta npurBop. OBa 3HauM JeKa JOMAIIHUTeE
CYHOBM OTCTAaIlyBaaT Ofj OCaKyBaHaTa TPaeKTOpHUja 3a NMpMMeHa Ha MepKuTe 3a 0be3bemyBarbe
HPUCYCTBO Kajle NPMMAT ¥ MHOTY IIOro/lieMa 3acTalleHOCT OM MMaje IIONIeCHUTe MepKM 3a
ob6esbenyBame IIPUCYCTBO, OfEKa IIPUTBOPOT 01 Ce MPMMEHYBaJI CaMo IO UCK/IY4OK 1 TOA CaMo
BO HEOIIXOJHUTE CITy4al, COIIACHO OCHOBMTE IIPEBUJIEHN BO OfipefouTe off WieHoBuTe 144 CT. 2
u 164 ox 3KII.

2 Bupu ru moparonuTe off YpapaTa 3a U3BpIIyBake Ha CAHKIMM 3a 2016-Ta rofguHa, focTaHm Ha http://www.prav-
da.gov.mk/UIS/Godisen%20izvestaj%20na%20UIS$%202a%202016%2010_05_2017.pdf, ctp. 34 u c.

3 Baksute 3a6e/IelIKy IOLONITO BpeMe Ce YIIaTyBaaT Ha CyAMuUTe M UCTUTe Gea mpernosHaeHy 1 off cTpaHa Ha CygoT
Bo CTpasbyp, Kako Ha IpUMep BO IIPEIMETOT , BaCM/IKOCKM 1 OCTaHATUTE IIPOTUB HOPAHEIIHATA jyTOCTOBEHCKA
Penry6nmka Makenonuja“, No. 28169/08, ox 28 oxromspu 2010 1. 3a 0Ba BIAM HOOIIIMPHO 1 Kaj: By>xaposcka I,
Anppeescka C., Tymanoscknu A., IIpiMeHa Ha MepKaTa IPUTBOP CIIOpeT, 3aKOHOT 3a KpMBMYHATa OCTanKa o, 2010
rofuHa - mpaBHa aHanu3sa, ObCE, Ckomje, 2015 T.

4 Bupu noommupHo n Kaj: by>xaposcka I, Augpeescka C., Tymanoscknu A., IIpuMeHa Ha MepKaTa IPUTBOP CIIOPeT,
3aKOHOT 3a KpMBMYHATa nocramnka o 2010 roxgnHa - npaHa ananusa, OBCE, Ckomnje, 2015 r. wau Mucocku B., Bail,
precaution measures and/or house detention: analysis and recommendations for their more frequent use, Proceed-
ings of the Post Doc Colloquium in Public Law, Tirana and Skopje, SEELS Network, 2014.

5 Bupu: Mamalian C. A, State of the Science of Pretrial Risk Assessment, Pretrial Justice Institute, 2011. JlocranHo Ha
www.justice.gov mnn Hucklesby A., Bail Support Schemes for Adults, The Policy Press, University of Bristol, UK, 2011
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[lanu e onpepeneH NpuTBop?

pacnpasu
(op BKyImHMOT 6p0j)

pacnpasu (o BKyIHIOT Opoj)
Ipadux 6p.10

Bo Taa Hacoka, o MOJIECHUTe MePKH 3a 06e36eyBarbe IPUCYCTBO, IIOKPaj HUBHATA PETKA
[IPUMeEHA, 3aTPYDKyBa (GaKTOT /leKa e 3a0e/IeX/INB eleH TPEH/] Ha CTUXIJHOCT BO OIIPE/eTyBabeTo.
OpnHOCHO, CyZOBNTe Ha HEKOj HAYVH OIIpefie/TyBaaT MePKM KOM LIITO BO MOMEHTOT C€ ,,IIONy/IapHN”
Kaj moumpokaTta jaBHOCT. Ila Taka, BO OBOj IlepyMoj MMame 3rojeMeHa IpyMeHa Ha MepKara
3aJI0/DKITENTHO jaByBabe BO CYAOT, BO OfHOC HA OCTAHATUTE MePKIL. Jlofieka MepKara 3a/JO/DKUTETHO
JOBefyBalbe € HA HEKOj HAYMH TPAAMIMOHATHO BUINBA U HajpeKBEHTHA Celak, cO OIvIef Ha
($axToT JleKa HOCK HajMasl CTelleH Ha OrpaHNYyBabe Ha CI060faTa Ha BIDKEE Ha OOBMHETHOT,
OBaa MepKa reHepajHO He ja BOpOjyBaMe BO CTATMCTMKATA HA IOXKETHN VTN HETIOXKeTHN MEePKI
3a 06e30eqyBame IPIUCYCTBO, OMejKM Hej3MHATA IIPYMEHA € Haj9ecTO TPeTHpaHa KaKo ,IIpobeH
6amon” 3a morpebara of (He)puMeHa Ha HEKOja Off IIOTEIIKNTe MePKU 3a 00e3benyBarbe
IIPUCYCTBO.

CTuxujHOCTa Ha IIpPYMEHATa Ha MepKaTa 3aJIoJDKUTE/IHO jaByBalbe BO CYHOT Ce IVIefia BO
($axToT feKa Taa HAjIECTO Ce MPUMEHYBa BO OIpEeNeHN jaBHO eKCIIOHMPAHW CIydan, Kaje
BO jaBHOCTA Off CYHOT Ce OUYeKyBa HEKAKOB CEpPIO3eH OfTOBOP BO OZHOC Ha 00e30emyBarmeTo
IIPUCYCTBO HA OCOMHNYEHNUTE WM 06BI/IH€TI/IT€ nna, 1ma CygnoTt ja IIpMIMEHYBa OBaa M€pKa, Kako
HEKaKOB OJIfOBOP Ha OYeKyBamara Ha jaBHOCTA, 6e3 IpuToa fa Aajie COOABETHO 0OpasIoXKeHe

Ha [IPUYMHITE IOPAfY KO Ce IPMMEHYBa 0Baa MepKa, HUTY A [ajie OfTOBOP [a/M IPeKy oBaa
MepKa MOXKe Jja Ce OCTBapJ II0caKyBaHara Iiell — 06e30eyBarbe IIPUCYCTBO HA OOBIMHETOTO /INULE
0c06€eHO aKO Ce MMa IPeBILJ ONHECYBAmETO Ha OOBMHETUTE BO HEKOJIKY CTy4ay MOKPEHATI Off
CJO kaxo, Ha IpUMep, IOMYIAPHO HApedeHnTe Crydan ,Ipycr’, ,, IBpauna’, ,,Ommrnna [lenrap”
i ,Toran’.
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Mepku Kou ce onpegeneHn

8
8 6
6
4 1 1 1
4 g A
lapannnja JaByBame BO Kyken [Tpucunuo [Tpucunuo
cymoT IPUTBOP moBeflyBalbe  JOBelyBame
00BIHET CBENOK

Ipacukon 6p.11

/1 oBaa ropuHa, 3a >Kaj, IOBTOPHO OTCYCTBYBa IOIIVPOKATa IIPYMeHA Ha TapaHIijara 1 Ha
MepKaTa KyKeH IIPUTBOP, 3a 4UMja afieKBaTHA U 3roJieMeHa IPMMeHa CMeTaMe fieKa e HEOIXOZHO
fla ce HAIIpaBaT OIpeMe/leHN 3aKOHCKM M3MeHN. VIMeHO, cMeTaMe [ieKa, 3a JKaJl, € IPOIyLITeHa
MOXKHOCTa BO 3aKOHOT 3a IIpobarifja fa ce IpefBUAAT YCIOBU 3a HMOMOII Ha CYJOT Of CTpaHa
Ha [Tpobauuckute cryx6u mpu mpaBUIHATA IpKMeHa Ha oBre Mepki. OBa 0co6eHO MMajKu To
npenBup (GAKTOT fleKa, MAKO ce paboTy 3a CYIITMHCKM Pas3IMYHV MepKM OMpiejKu MepKure 3a
06e36eyBare MPUCYCTBO MMAAT Pas/aMIHA LIe/I Of CAHKIMUTE KoK ce omdareHy co 3aKOHOT 3a
mpobanyja, IpyMeHaTa Ha OBUe MepPKU 3a 06e3efyBarbe IIPUCYCTBO BO OCHOBA € MOIIHE CIMYHA.
Kako, Ha mpuMep, IpuMeHaTa Ha CaHKIMHUTe KYKeH 3aTBOP /WM 3a0paHNUTe 3a [OCETyBame
oIIpefie/ieH)t MeCTa, IIPOCTOPUM WIN JIMIA IpeABULeHN BO wieHoBUTe 56 1 59-a of K3 kako
KPUBUYHI CAaHKIMM 1 MEPKNUTEe Ha IPETHasNINBOCT IpefBumeHn Bo wieH 146 ox 3KIIS, a cyzmor
3a HUBHA [IPaBWIHA IPYMeHa He PacIoyara co JOBOIHO OKasy HpubpaHu off mocebeH opraH Koj
[0TOA 11 611 IV CIIPOBEJI OBME MCTI MEPKIL.

KoneuHo, co ornex Ha dakToT geka IIpobaumckara cnyxba 1 MOKpaj 3aKOHCKUTE OApenou
off 3aKOHOT 3a mpobanuja cé yimTe He e GopMupaHa, a He MaK (YHKIMOHMPA, HpeIaraMe BO
TEKOBHMTE OICEXHU peopMI Ha Ka3HEHO-TIPABHIOT CUCTeM’ JIa Ce HajfjaT ¥ OBMe IIPEJ/IO3N 3a
IpoIIMpyBakbe Ha HAJJIOKHOCTA Ha OBaa CIy»0a, CO IITO I peasHo 61 ce 04eKyBaJIo 3TONeMyBabe
Ha IIpMMeHaTa Ha OBJe MEPKM Off CTpaHa Ha CYJOT.

6 Bupn: Mucocku B., 3akoHOT 3a mpobariija u Mepkute 3a 06e3beyBame IPUCYCTBO HA OOBIMHETHOT BO TEKOT Ha
KPUBMYHATA NI0CTAINKa, Journal for Criminal Law and Criminology, MPKIIK, 6p.1, 2017 rogusa.

7 Crparernuja 3a pedopma Ha IPaBOCYAHUOT CEKTOP 3a nmepuofoT 2017-2022, ycBoeHa Ha ceiHMIIaTa Ha Biragara Ha
28.11.2017 r. pocranxa Bo PDF dopmar Ha: https://goo.gl/dzX6X5.
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Mepxku Kou ce onpeneneHn

IIa 25%

Ipadukon 6p.12

Bo opHOC Ha HOTMpaHMOT (aKT eKa BO MpATKMKATAa IPMMEHATa HA MepKaTa IpUTBOP e
HECOOJBETHO TPETMpaHA KaKO MpeAMeT Ha Masapeme 3a HoOuBame MOfobpa mperoBapadka
[o3uIMja Of CTpaHa Ha OBJACTeHUTe TyXnremu (Bupy rpapmkoH 6p.12), a Bp3 OcCHOBA Ha
ozpenbara ox wieHor 173 op 3KII, cropen Koja ce mpegBUAYBa [eKa MIPUTBOPOT Ce YKMHYBa
IOKOJIKY OOBMHETHOT Jafie IpU3HAHME, Of IOAATOLNTE Ha HAO/byAyBadlTe MOXKEMeE fIa YTBPAUME
I€Ka BO €OHa ‘IeTBpTI/IHa on HpeJIMeTI/ITe HpI/ITBOpOT BeJHAII 6I/UI yKI/IHaT II0 JageHOTO npmsﬂanme,
TofieKa BO OCTaHATHUTE CIydyan He.®

CmeTaMe [ieKa BO ULHMHA CyqunTe 6u Tpebano ma o6pHyBaaT 0coOeHO BHMMaHME Ha OBaa
IeTeKTMpaHa HelIpaBI/IHA TPAKTIKA I [Ia ja M30eTHyBaaT Ha TOj HAYMH LITO PEIIEHNETO 3 IPUTBOP
6u ro 6asupase Bp3 TOUHO OIpefie/ieHN OCHOBM IIOTKpEIeHM CO HOKasy, a Ou ru ofbernysaie
TeHEePUYKNTE pelleHnja Kajie IPUTBOPOT Ce ONpPeJieNlyBa IO CUTE OCHOBYU IPEABUIEHN BO YIE€HOT
165 op 3KII, 6e3 BucTmHCKa (pakTHIKa MOTKpema Ha CEeKOj OCHOB coopBeTHO. Ha Toj Hauum,
cyauute 6u 61jIe CUTYpHM JieKa JOKOJIKY IPUTBOPEHNOT OOBMHET fajie MpU3HaHIe 611 MOXKer Ja
ce IIyLITH Ja ce 6paHM off c1o6ofa caMo JOKOJIKY IPUTBOPOT O1I OIIpefe/ieH OPaiy OIIACHOCT Off
B/IMjaHMe BP3 CBENOLMTE U BEIITALNTE, a CO TOA ¥ IpaBWIHO 6u ro npumenysane 3KII Bo genoT
Ha ofipen6uTe o wieHoT 173.

Bo ocraHaTuTe c1yvau, JOKOJIKY MMa JJOKas), IPUTBOPOT OV MOXeN fia ce MPOJOKI MIN
ZIa 61pe oIpeyieieHa Apyra IOJIeCHA MepKa, HO Ha OBOj HA4YMH OJ Ce OHEBO3MOXKW/Ia IPaKTUKaTa
HajTelllkaTa MepKa 3a obesbelyBame NPUCYCTBO Aa OMIe MCKOPUCTEHA KaKO MHCTPYMEHT 3a
HPUTUCOK Ha OOBMHETHOT JIa ja IpM3Hae BIHATA.

8 Bupu: Ilerposcka H., Mucockn b., Ananusa, om. uut. cTp. 23-24.
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Hanu 06BMHETHOT MMa GpaHNTEN KOTa € OIpefie/ieH IPUTBOP

131

150
100
46
50 14 9 15 9
0 Aty
Vima 6panuTen VIma 6paHuTen 1o Hema 6pannTen

cmyx6eHa JODKHOCT

=™ OmpefiesieH € IPUTBOP ™ He e onpepenen nputsop
Ipaduxon 6p.13

OcobeHo BHUMaHUe 61 Tpe6asIo a My ce IOCBETH I Ha IIOJATOKOT J0OMEeH Off Hab/byfyBadnTe
CIIOpef KOj BO 9 cirydan Kora 611 OTIpefie/ieH IPUTBOPOT, 00BMHETHOT HeMast OpaHuTen (rpagukoH
6p.13). Bo oBaa Hacoka, [I0 HalpaBeHaTa JOIIOJIHUTEIHA KOHTPO/IA Ha 0BOj MOJATOK, ce HoOuBa
3aKJIYYOKOT JleKa CY[OBUTE He IOCTAlMIe CIPOTMBHO Ha oppenéure of wieHot 74 op 3KII
CIIOpef KON e 3a0/DKUTeIHATa OffOpaHaTa IIpy OIpefeNyBabeTo Ha IPUTBOPOT, TYKY BO TEKOT
Ha POYMIITETO Off [/IABHATA pacIipaBa Ha KOja 0OBMHETOTO J/INLie VIO BO IIPUTBOP, 61T OTCYTeH
OpaHNTENOT.

OsBa 3HauM fieka MOXKe fia GMeMe 3aJJOBOJIHM JieKa CYHOT ja IMOYNTYBa 3aKOHCKaTa ofpenda
3a omIpefenyBambe Ha MepKara IIPUTBOP BO IPUCYCTBO Ha OPaHUTENOT Ha OOBMHETHOT, OTHOCHO
ieKa ja TOYMTyBa 3aKOHCKaTa OOBpCKa 3a 3aJ0/DKUTENTHA OofbOpaHa IIpU OIPeNeTyBameTo Ha
nputsopot. Ho cemak, KpUTMKMTE ce Ha CTpaHara Ha OpaHMTeNnuTe, OUAEjKM cMeTaMe JieKa e
HeCOOJ[BeTHA 1 HempodecHoHalHa IIPAKTUKaTa KOTa Ha 3aKa)KaHOTO POUMIITE Off MIPUTBOPCKM
IpeaMeT, a 00BMHETHOT e ciposefieH Bo cyzot off KITY, na e orcyTen Herosuot 6pannten. Tokmy
3aToa, CMeTaMe JieKa BO MJIHMHA bpaHuTennTe 61 Tpebasno fa oOpHAT IOroeMo BHUMaHME TIPK
HACpOYyBambeTO Ha IPEIMETUTE, CO IIITO 611 ce off6erHana MpaKTUKaTa HUBHIOT IIPUTBOPEH KINEHT
fia 6ujie CIIpOBeNieH BO CYOT, a POUMIITETO OJIOKEHO MOPa/iu HEIPUCYCTBOTO Ha GpaHUTeNNTe.

B BOBEJHV TOBOPU

Bo menoT o mocramnkara Koj XpOHOJOIIKY CIefy — BOBEHU TOBOPM, CTPAHKNUTe JOOMBaar
MOXKHOCT Jla M3HecaT pelaBadky (pakTy KOU MMaaT HaMepa Ja I'M JOKa)XXyBaarT, a IM U3JI0XKaT
JlOKa3NTe IITO Ke T'M M3BeNyBaaT M Ja I'M OIpefe/naT IpallambaTa I0 KOMIITO Ke pacIpaBaar.
MetyToa, 3KII npaBu pasnmka noMery IocTalyBameTo Ha Cy#OT ¥ IpMMeHaTa Ha 0BOj MHCTUTYT
BO pelOBHATa M BO CKpaTeHaTa MocCTamka. VIMeHo, kora craHyBa 360p 3a pefjOBHa IOCTAIIKa,
rOpeHaBeeHMOT IPUHIINII Ha [IpyKekbe BOBefleH TOBOP € IIPABIIIO CO TOA LIITO OfOpaHaTa CeKOTalll
UMa IIPaBo 1 OIIIMja Jia He jaBa BOBEJHNU FOBOPY HO, KOTa CTaHyBa 300p 3a CKpaTeHa MOCTAIKa,
BOBEJHUTE TOBOPY Ha 3aCTAITHMINTE Ha OOBMHEHUETO ce TpaHC(opMMpaaT BO M3HECYyBambe Ha
COIp>KMHA Ha OOBMHEHNETO, JofeKa TaK offbpaHaTa HUKajie BO 3aKOHOT He € OIdaTeHa CO CBOj
IpUJOHEC BO BOBEIYBAMBETO Ha pelllaBadykuTe (akTU BO KOPUCT Ha ofbpaHara.
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Op noparonnTe Koy HabG/byAyBadNTe T MMAAT COOPAHO MOXKe Ja ce YTBPAU AeKa BOBELHM
roBopu 6uie fajieHn Ha BKYIHO 48 pacrpaBy Ha Koy Oule IPUCYTHU NIPY LITO, IO U3HECYBambe
Ha BOBEJHIOT rOBOP Off CTPaHa Ha jaBHMOT OOMHNUTEN, OpaHUTeNNTe Ha 25 pacpaBy Jalu CBOj
IpNIOHeC BO Off0paHara Ha OOBMHETMOT CO MCTAaKHYBalbe HAa BOBEJEH TOBOP, JOfeKa MaK Ha 7
pacmpaBy Toa ro CTOpMI caMuoT ob6BuHeT. (rpaduxon 6p.14). Bo cnegumor rpaduyukn npuxas
(rpadukon 6p.15) nMaMe IOJATOLM 3a BOBEHUTE TOBOPY BO CKpaTeHa 1 pefoBHa mocranka. Of
OBIIe ITOZJATOLIM MOJKe Jia Ce YTBPAM fleKa caMo BO 2 c/rydan OpPaHUTEIOT He OApIKasl BOBEleH TOBOP
IIpJ OTIIOYHYBAETO Ha IIOCTAIIKATA HO, ICTO TaKa, U AeKa OPaHUTe/INTe PeLIe 1 ja MICKOPUCTAT
CBOjaTa MOKHOCT 3a BOBEJJeH FOBOP BO CKpaTeHa IOCTAIKa 1 [OKpaj HeopederocTa Ha 3KII Bo
IIOI7Ief] Ha 0OBaa OKOTHOCT Kaj OpaHNTe/UINTe BO CKPaTeHM MOCTAIIKIA.

Opp>kaH BoBefieH TOBOP O,
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Ipadukon 6p.14 Ipa¢ukon 6p.15

JloKONIKy HaB/IeseMe CYLITMHCKY BO KBaJIMTETOT HA BOBETHUTE FOBOPU IIPEKy KpeupaHNUTe
Ipalllamka 110 OfHOC Ha 0BOj MHCTUTYT, foafaMe [10 IIOJATOLM JeKa BIIEYaTOKOT Ha YCIICLIHOCT
Ha BOBEJIHV TOBOPM KOj TO OCTaBMIe CTPAHKUTE BO IOCTAIKATa e pasnnyeH. [Ta, Taka, Bo camo 9
BoBefgHM roBopy Ha JO HaO/byAyBauUTe KOHCTATUPAsIe IeKa UCTHOT € IeJTyMHO jaceH, TofieKa BO
2 BOBEJHU TOBOPYU Ha OpaHMTENOT 1 1 Ha 0OBMHETHOT UCTUTe HOOMIE BIIEYAaTOK JleKa € HejaceH,
a caMo 3a 6 BOBEIHV rOBOPY Ha OPAHNUTENIOT, OFHOCHO 3 Ha 0OBMHETMOT KOHCTATHpase AeTyMHa
jacHocT (rpaduxon 6p.16). IIITo ce opHecyBa, MaK, Ha KBAIUTETOT Ha IIOATOTOBKA HA BOBEJHIOT
roBOp Off cTpaHa Ha JO, KOHCTaTMpaHo e fieKa Bo 63% off paciipaBuTe Kajie UCTUOT e u3HeceH JO
0Ba IO CBeJI Ha eHOCTABHO YMTakbe Ha OOBUHNUTENTHIOT aKT, a He Ha CTAKHYBakbe Ha KBA/IUTETeH
BOBeJIeH TOBOP Off KOj 611 MOXKeJIO fia Ce MMa BIIEYATOK 32 Le/NOT CIy4aj ¥ paKTIUTe U OKOMTHOCTHUTE
KOU Ke Ce JOKaXXyBaaT 6e3, IpuToa, Aa Ouje N3HeCeHa TeopujaTa Ha CIy4ajoT, OLHOCHO Te3aTa Koja
Ce 3aCTallyBa, a yIITe IOMAJIKY, T1aK, OIIpefie/lyBatbe Ha IIPaBHI Ipalllamka [0 KOU Ke pacrpasa, ce
CO 1171 fa Ce JOKaXKe OCHOBAHOCTA Ha 0OBUHEHMETO.
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Janu o BOBETHIOT rOBOP ce pa3bpaa TBpAiemaTa U penraBaykure GakTi
KOM Ke Ce IOKa)KyBaar
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Ipacukon 6p.16

Vmajku ro mpepsup ¢GakTOT J[eka M3MUHATaTa TOAMHA, IPOLIEHTOT Ha 4YUTame Ha
OOBMHUTETHIOT AKT HAMECTO BOBEZIEH TOBOP 1M3HeCyBas 70%, O OOy IPUKaXKAHIOT IPApITIKi
npukas (rpa¢ukoH 6p.17), Moke Aa ce BIUAM HAIIPEOK, OHOCHO MOJ00pyBatbe BO KBAIUTETOT Kaj
JO. Ho, xako 1 1a e, cO faBabeTO Ha BOBEJHI TOBOPY Ha OBOj HAYMH, HUTY Ha CYZOT MY € jaCHO IITO
0OBUMHUTENIOT Ke JOKaXXyBa, HUTY Ha ofOpaHaTa I e jacHa Te3aTa Ha OOBVMHNTENIOT 32 OCHOBAHOCTA
Ha OOBMHEHMETO U KaKO IUTaHMpa Ja ja JOKaXke I1a, OTTYKa, C& YIITe OIICTOjyBa IIperopakara BO
Hacoka Ha roTpe6a ofj Hozo6pyBare BO HCTAaKHYBambeTO BOBEIHI FOBOPH Off cTpaHa Ha JO.

Bo morren Ha moykuTe 3a mpaBara Ha oOBuHeToTO uie, mpexsupenu Bo 3KII, cmoper
METOO/IOrMjaTa Ha paboTa, BO IpaLIa/IHIKOT IPEBIIOBME HEKOJIKY [Ipalliata KoM Ce OfHeCyBaaT
TOYHO Ha OBaa pobremarnka. OcobeHo BaskeH Hi Oellle IIOAATOKOT fa/Iit OOBMHETUOT I' IIOI3YBa
CuTe MpeRBU/EHN TIpaBa KOM 3aKOHOT My I't 00e30efyBa, a yIITe HOBa)XXHO HU Oellle KaKO CYOT
[OCTAIlyBa IIPY TIOYKUTE 3a [IpaBaTa Ha 0OBMHETITE IUIA.

On 06paboTeHnTe MOAATOLM YTBPAUBME JleKa CY/JOT BOAY IPIDKa Jia ja MMIUIEMEHTHPa BO OBOj
Jie/T TIOCTAIKaTa COMIACHO pery/IaTuBara, HO CO ofpefieHn uckaydory. [Ta Taka, BO MOITIe] Ha Toa
/1M CYAOT IO IIpaliial OGBMHETHOT 32 TOA AAJIN MICTHOT pa3bupa 3a ITo e 00BIHET, Hab/byAyBadnTe
HOTUpAase UCKIYYOK Off 4% Ha mTeTa Ha OOBMHETHOT. VIMeHO, BO 4% Of cydanTe CyAOT He TO
mpaiaz 0OBMHETHOT Jaji € 3all03HaeH CO CORp)KMHaTa Ha o6BuHeHreTo (rpadukon 6p.17). Ho,
OHa IITO YIITe OBeKe 3arpyyKyBa, MMajKu To Ipensuy GakToT feka OOBMHETHOT He pasbpai 3a
IITO e OOBMHET, € TOoa LITO CYJOT BO 21% off ciydanTe Ha OOBMHETMOT He My IIOjACHMI 3a KOe
KPUBUYHO IO ce 0OBMHYBA, JOfieKa MaK BO caMo 8% Toa ro CTOpUII ienyMHO (rpadukon 6p.18).

Hanu 06BUHETHOT Gelile mpaiaH Axo 06BUHETHOT He pa3bpar,
Off CTpaHa Ha CyIOT Janu paséupa [aM CyOT My ITOjaCHM 32 KOe
3a IITO € 0OBUHET KPUBUYHO J1e7I0 ce 06BUHYBa

Ila

Henymuo _

A
96%

Ipaduxon 6p.17 Ipadmkon 6p.18
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Ynen 206 ox 3KII npenBupyBa fieka OOBMHETHOT Hpel CeKOoe MCIUTYBabe 3aJ0/DKUTETHO
ke ce mH(GOpPMUpA U IIOYYH 32 LITO € 0OBMHet, IeKa He e JO/DKeH Ja ja M3HecyBa CBOjaTa ofbpaHa,
HITY [a O[rOBapa Ha IIOCTAaBEeHN IIpalllaiba, 3a IIPaBOTO Ha GpPaHUTE MO COICTBEH M360p, AeKa
MOJKe fia M3HecyBa (haKTy U JOKa3) KOM MY OfiaT BO II07I3a, KaKO ¥ fia Ce IPOM3Hece 3a [IeNI0TO Koe
My ce CTaBa Ha TOBap, 3a IPaBOTO Ha YBUJ BO CIIMCHTE M PasI/ieflyBatbe Ha Ofi3eMEHUTE IPeMeTH,
3a IIPAaBOTO Ha IpeBeflyBad, ONHOCHO TOMKYBadY, 3a MPAaBOTO Ha IIperjIef Ha jleKap Ipu morpebda
Ofl MEIMLMHCKYM TPeTMaH MM YTBPAyBalbe €BEHTYalHM IOMUIUCKM IpeYyeKopyBama, Kako I
nHdopMupare 3a MPaBOTO Ha CIOTOAYBabe 3a BiHa co JO. Bo mparamHIKOT Koj ce KOpucTelie
KaKo ajlaTKa BO IIPOL[eCOT Ha OBa UCTPaXkyBambe, omareHn 6ea fief Off OBMe IIPaBa, I1a KaKo LITO
MOXKe Jia ce 3abemext off rpadMIKIOT MPpUKa3 Ha 0OpabOTeHUTe MOJATOLN, HAjIeCTO MPABO 3a
KOe 0OBMHETHOT 61T HOY4yBaH 61710 IPaBOTO UCTHOT Aa Jafie MICKas, a OHA 3a KOe MMa HajMajIKy
IOYKM € IPaBOTO [ia MM IIOCTaByBa IIpalllalba Ha CBEJOLMTE, OHOCHO BemTanuTe. Bo memor
mof ,,Apyro ce omdareHn HeHabpojaHMTE Npallara Of TUIIOT IIPABO HA YBUJ BO CIVICHUTE Off
IpeaMeTOT, IPaBOTO Ha MEAULIMHCKM IIperyie]; U CIL.

HOYKI/I 3a IIpaBaTa Ha O0OBMHETUOT
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Ipadukon 6p.19

Op moropunot rpaduaky npukas (rappukoH 6p.19) Moxxe fa ce 3abemexn fexa HajuecTo
[OyYyBaHM [IpaBa ce IIpaBaTa fja ce Aajie MCKas, IPaBOTO Ha OPaHNTeN I Ha MOTYEHhe, II0 PETKIL Ce
OHIIE KO My OBOMO)KyBaaT Ha O6BI/IHCTOTO JINLE 1a MMa aKTUBHaA ynora BO IIOCTAIIKaTa, KaKO IITO
Ce IPaBOTO Ha [jaBarbe 3a0e/IeIK, M3HECYBatbe JOKasI I CIL.

MefyToa, OHa IITO € yIITe MOBAXKHO 33 OOBMHETHOT € JJA/IM ICTUTE MY ce 06jaCHEeTH BOOIIILITO
¥ 1aJH, aKo ce 06jacHeTH, TOA € CTOPEHO Ha 3a Hero JoCTaleH U pa3dup/us jasuk. OBue npamama
ce oJI ro7IleMa BayKHOCT 0COOEHO BO IIOCTAIKNTE Kajle 0OOBMHETHTE Ce jaByBaar 6e3 cBOj OpaHuUTeN 1
ce IIPaBHO HEYKIL, I1a Y/IOTaTa Ha CYAOT BO BAKBY CUTYALMN fIa TV II0jaCHI IIPaBaTa Ha 38 CTPAHKITE
PasOMpP/INB HAYNH € KPYLVjaiHa.
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ObjacHyBame Ha IpaBaTa Ha OOBIHETOT Ha koj HaunH My 6ea o6jacHeTn
Ha 32 HeTO pa3ONpIuB HAYMH mpaBaTa Ha OOBUHETHOT
Ila Heranno 44%
93%
He
7%
He 6ea
objacHeTy 6% Habpoer 50%
Ipaduxon 6p.20 Ipa¢ukon 6p.21

Bo rpaduukure mprkasu morope ce CyMMpaHN IIOJATOLMTE IIO OFHOC Ha IIpalllambaTa 3a
objacHyBare Ha IIpaBaTa Ha OOBMHETMOT HA 3a HErO Pa3bMp/IMB HAYMH, LITO BO KOHKPETHIOB
CIIydaj IIefaMe feKa Cy[OT MPONMYIITII ja TO Hampasy BO 7% of npexmeTnte (rpadukon 6p.20).
Jlozeka mak, BO IIOI/Ief, Ha HAYMHOT Ha [I0jaCHYBambe, MOXKeMe 1a 3abenexxnme fexa Bo 50% of
pacrpaBuTe CyfOT CaMo I HaGpowsI rpaBara, Bo 44% feTaaHo ru 06jacHIT Ha 0OBIHETUOT, HO BO
6% o pacrpaBuTe He ru 06jacHIT BOOIIITO (rpaduKon 6p.21).

M ITPVI3HAHUVE HA BUHA

[TpusHaHMeTO HA BUHA CIIOpef TpaKTiKaTa Ha OCHOBHUTE CYIOBY BO [ip)KaBaTa ce HAMETHYBa
KaKoO efleH Off 0COO€HO 3HAdYajHNUTE IPOLIECHNM MHCTPYMEHTU 3a 3abp3yBarme Ha KPUBUYHATA
IOCTAIKa 1 3a 3rojieMyBarbe Ha CyACKaTa e(uKacHOCT. Ilopaan oBMe IPUYMHMU 1 OBaa TOAMHA
IpeaMeT Ha aHa/m3a 6ea MpoleAypasHNTe FrapAHIIUY IIPY IPUMEHATA Ha OBOj MHCTUTYT BO TEKOT
Ha KpMBMYHATa IIOCTamlKa. [IpuToa, MCTO Kako M MMHATAaTa TOfMHA, IPefMeT Ha OIcepBaluja
6ea crmydajHO M3OpaHKUTe IIPeAMETH BO KoM OOBMHETHTE JIMIjA Of/IYYNIe f1a ja IPU3HAAT BIHATA
BO TEKOT Ha IIPBOTO POUMIITE Off [JIABHATA PacIpaBa, COIIACHO ofpen6ute off wieHoBute 380 1
381 ox 3KII, mozexa ocTaHaTHTe TUIIOBY Ha 3abp3yBare Ha KPMBMYHATA IOCTANKa CPOLHU Ha
IIPM3HAHETO Ha BUHA, KAKO ILITO Ce TIOCTAIKATa 3a CTIOTOlyBakbe 32 BUJOT M BUCMHATAa HA KPMBUYHATA
CaHKIMja IITO Ce Tpe3eMa BO (asara Ha MCTpara cornmacHo wieHosure 483 mo 490 ox 3KII kako
U IIPU3HAHMETO Ha BMHA HA OOBMHETHOT BO (pasaTa Ha KOHTPO/IATA HAa OOBMHEHUETO COITIACHO
wieHosute 329 u 334 ox 3KII, umajkn ja mpegBuz IprpoparTa Ha Hab/bY[YBAMETO Ce M3OCTABEHNU
op aHa;mm3ara. Ila Taxa, HammMTe HaOByHyBauM, Off BKYIHO 312 HabbyayBaHM paclpaBy OBaa
rofiuHa, 3abeexasne gexa 0OBMHETHOT Aan mpusHaHye Ha 40 of HuB. OFHOCHO, IPOLEHTYaIHO,
IIPU3HAHIETO OJI0 3aCTANIeHO KAKO HAYMH Ha 3a0p3yBatbe Ha KPUBIYHITE IIOCTAIIKY BO IIOBEKe O
10% op BKYIHO HabJ/byyBaHNUTe paciipaBi. VIMajkm mpenBuj ieka ce paboTy 3a cry4yajHo u3bpaH
U Hepelpe3eHTaTHUBEH IIPYMEPOK Ha HaO/byLyBaHI POYNMIITA, PafyBa (GaKTOT jeKa OBOj MHCTUTYT
e 3aXMBeaH BO IIPAKTMKAaTa Ha HAIINTEe CYHOBH, a [OTOJKY IIOBEKe IIPOLEHTOT Ha 3aberexaHn
pOYNMIITA HA KOV OBaa FOAJHA € JaleHO IIPM3HAHME 34 BIHA € IOO/IICKY 10 TIOAATOLUTe fOOUeHN
0]l OCHOBHITE CYJJOBM BO O[fHOC Ha ITpYMEHAaTa Ha OBaa IIOCTaIKa’.

9 Bupn: Topuiny n3Bemran 3a pabora Ha CyfoBuTe. JJe/TyMHO JOCTAIIHM Ha MHTETPUPAHMOT Be6 MOPTA/I JOCTAIIEH
Ha IMHKOT https://g0o.gl/9P76K6. 3a sxas, Ha HOPTA/IOT He ce AXYPYpaHM FONULIHUTE M3BeLITal 3a paboTa Ha CuTe
OcHOBHM CyJIOBM BO ip>KaBaTa.
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bpoj Ha pacripaBu co pu3HaHNe Ha BIHA CIIOPefieH co 6poj Ha
Ha0/byyBaH! paclpaBy MO TPaJOBU
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B [IpusHanyja Ha BuHa M BKymHO pacmpasu

Ipaduxon 6p.22

Ce pas3bupa, Bp3 OCHOBa Ha JOOMEHUTE ITOATOLM He MOXKe Ja Ce Jjafie COOfIBETeH 3aK/Iy4OK
BO KOM CY/OBJ OBaa ITOCTAIKa e IO pPEeKBEHTHa, a Kajie IIOMaJIKy 3acTareHa Ouiejkn ce paboru
3a caydaeH u3bop Ha mpegmerute. Ho, OICTojyBa reHepamHMOT 3aKIy4OK 3a IIPUCYCTBO Ha OBaa
nocranka (Byuay rpadukoH 6p.22), ocBeH Bo OCHOBHOT cyj Bo OXpuyp, Kajie HaluTe Hab/byyBadn
[I0Kpaj Ma/MoT O6poj Ha HabmygyBaHy pouninra (camo 10) He ycmeane ga Oupar IpUCYTHU Ha
HeKOe pOYMIITe Ha KOe 0OBMHETHOT ja IpU3HaJI BUHATA.

bpoj Ha npu3HaHMja MO KPUBUYHO €TI0

Ipaduxon 6p.23
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Bo ogHOC Ha BUfjOT Ha KpUBUYHUTE Aena (rpadyKoH 6p.23) 1 oBaa roAMHA MOXKe f1a 3aK/Tyd1Me
leKa He TIOCTOM CEMeKTMBHOCT BO OZHOC Ha MOATOTBEHOCTA Ha OOBMHETMOT fia [jajie IpU3HaAHIe
BO OJHOC Ha BUJIOT Ha KPMBMYHOTO JI/I0, OJJHOCHO T'€HEpPaJHO CIIOPEJIEeHO CO CTAaTUCTUYKUTE
HOfIATOLM 32 00eMOT Ha KPMMUHAIUTETOT BO IpXKaBaTa MOXKe [ja 3aKJIydMMe JieKa 0OBMHETHTe
7Mia HeMaat npedepeHIiija BO OGHOC Ha BUOBITE HAa KPUBUYHNUTE [je/ia 32 KOU Ce TIOATOTBEHN
fla lafaT IpM3HAHNe, CO LITO Ce MOTBPAyBa Tesara JjeKa IPM3HAHMETO € IOBP3aHo CO (paKTHIKaTa
[IOTKPENEHOCT Ha OOBMHEHMETO, 4 He CO BUAOT Ha KPMBUYHOTO €TI0 32 KO€ OOBUHETHOT € OOBIHET.
Cermax, oBaa rofjiHa, 3a pasjnKa Off MIHATaTa rofuHa'® 30CTaHyBaaT KPUBUYHUTE Jiefla IPOTUB
>KUBOTOT U TEIOTO, KAKO ¥ KPMBUYHITE [je/ia IPOTUB [OI0BaTa C1060ka 1 MOMOBMOT MOpPAT 32
KoM 00BMHeTHUTE O1jIe TOATOTBEHM [ JajaT IPU3HAHNE.

bpoj Ha npusHaHNja MO KPUBUYHO [0
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CIIy>K6CHa JOJIDKHOCT

B CkpareHa moctanka M PejoBHa nmocranka

Ipadmkon 6p.24

Op npyra cTpaHa, IOBTOPHO JOMMHAHTHM, HO 3HAYMTENTHO IIOBeKe Of MUHATaTa rOAMHA,'
ce IIpegMeTHTe 3a KO e IIpefiBUieHa KasdHa 3aTBOp Ho 5 rogyuuu (Buny rpadukon 6p.24), 3a xou
0OBUHETITE M3Pa3iie IOroseMa CIIPeMHOCT [Ja O [IPU3HAAT [Je/I0TO, HACIPOTU KPUBWYHNTE [eria
3a KOM e IIpefiBMJeHa MOTEIIKa Ka3Ha M 3a KO Cce BOJM PefOBHA KPMBMYHA IOCTaNKa. VIMeHo,
3a pas/MKa Off MUHATaTa TOAMHA, OBaa TOAMHA IIPOLIEHTOT Ha IIPU3HaHMja BO peJOBHA ITOCTAIKA,
criopeq Hab/byoyBaHMUTE POUNMILTA, € IIOMAJI Of AeCeT IIPOLIEHT BO OFHOC Ha [IpM3HAHMjaTa JafeHN
BO CKpaTeHa [OCTanka. Bo Taa Hacoka, cMeTaMe JeKa e IOTPeOHO fIa ce HAIPaBU JOIIOMTHUTETHA
aHa/IM3a BO OJHOC HAa IIPMUYMHNITE 33 OBOj TPEHJ, VM €HOCTABHO TOA Ce JO/DKYM Ha CIyYajHUOT
n360p Ha IpeAMETH Of CTPaHA Ha HAIIMTe HAO/bYoyBadM.

Op moropunoT rpadMKOH e eBUeHTUPaHA e[fHa IHTEPECHA [IPAKTUKA BO OJJHOC Ha [jaJileHNTe
IIpM3HaHMja BO CKpaTeHa IIOCTalKa (M Toa Ha Aypu 14 pounminra) Kajge OpaHUTENOT He OWUI
mpucyTeH. BakBaTa mpakTuKa cMeTaMe JieKa € CIPOTMBHA Ha ofipen6ute of wieHoT 74 ox 3KII,
3a IIPYCYCTBOTO Ha OpPaHMUTENOT BO TEKOT Ha ITOCTAIKaTa 3a CIOrOfyBalbe ¥ IIpMU3HaHMe Ha BUHA.
Cenax, ¥MajK11 ja IpefBUJ HOMOTEXHIYKATa HEIIPELM3HOCT Ha Offpefi0aTa Off CTaBOT 4 Of WIEHOT
74 op 3KII, Bo koja M3peyHO He e IpeABIUEHO JeKa of0paHara e 3aJo/DKIUTENHA U IIPK JaBabeTo

10 Bupu: ITerposcka H., Mucocku b., VispemTaj, on. yur. crp. 15.
11 M6up, crp. 13.
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Ha IPU3HAHMETO 3a BMHA HAa OOBMHETOTO JIMIle BO TEKOT Ha IJIABHATA paclpaBa CYAOBUTe
npuberHyBaaT KoH npudakame Ha IPU3HAHUETO 1 BO YC/IOBYM Ha OTYCTBO Ha OpaHUTENINTE BO
CKpareHa mocTarnka. IIpuToa, ja 6asupaar cBojara ofjIyKa Ha ofpenoute o wieHoT 381 ox 3KII 3a
penoBHAIIOCTAIIKA M Off CTABOBMTE 1 11 3 01 47IeHOT 74 KaJie U3PEYHO € TPEABI/EHO ieKa TPJMICYCTBOTO
Ha OpaHNTeN e 3a[JOJDKUTETHO CaMo JOKOJIKY ce pabOoTy 3a KPMBMYHU Jie/Ia 32 KOU € IpefiBu/ieHa
TOXMBOTHA KasHa 3aTBOP MM KasHa 3aTBOP off 10 rofuHy BO MOMEHTOT Ha /IOCTaByBaIbeTO Ha
06ByHUTEeNHNOT akT. Celak, cMeTaMe JieKa OBaa IPAKTHKA € HelPaBM/IHA, a Mpef C& pesyaTar
Ha $aKToT fieka Bo cTaBoT 4 o wieHoT 74 ofi 3KII HecpekHo ce cpoueHu 36oposure: ,Bo Texor
Ha TIOCTAIIKaTa 3a IIPeroBaparme I CIOTOAyBalbe CO OOBMHMUTENOT 3a MpU3HABabe Ha BIMHATA...
cakajKu fia ce omarar ABaTa MOJAINTETH 1 IOCTAIIKATA 3a CIIOTOAYBatbe U IPU3HAHMETO 33 BIHA
KaKo TOJBMIOBY Ha M3BOPHATA aHITIOCAKCOHCKA CKpaTeHa mocTamnka plea bargaining'?. Hamecro
0Ba, IIPeKy 0Baa HejacHa ofipen6a ce ry6y rapaHIfujaTa 3a IPUCYCTBOTOTO HAa OPAaHUTENIOT BO TEKOT
Ha [IPU3HAHNETO 3a BIHA Ha OOBMHETHUOT 1 II0TOA KaKO Pe3y/ITaT Ha TOa BOJCHETO Ha CKpaTeHaTa
JOKasHa IocTamnka o cMucrna Ha wieHoT 381 ox 3KII. Toxmy 3aToa cMeTaMme fieka BO PaMKUTE Ha
ofipenbara of ctaBoT 4 of wienot 74 ox 3KII, Tepba fa ce HampaBy JOIpPeIU3Upabe U UCTUOT
4JIeH Jla TJIACK: ,,BO TeKOT Ha IOCTAalKaTa 3a IperoBapame ¥ CIOTOyBame CO OOBMHUTENIOT 3a
IOHeCyBalbe Ha Ipecyfia BP3 OCHOBA Ha crorofda Bo cMucia Ha rmasata 29 ox 3KII, kako u Bo
TEKOT IMOCTANKaTa I10 IpU3HaBake Ha BIHATa BO CMucia Ha wieHoBute 334 u 381 op 3KII” Ha
0BOj HauMH 6u ce ucnpasuia HegocnefHocta Bo 3KII Bo ofHOC Ha IPUCYCTBOTO Ha GPAHUTEIOT
BO MOMEHTOT Ha JIaBaeTo I OLIeHKaTa Ha MIPU3HAHMeTO Ha 0OBUHETHOT Off CTpaHa Ha CYHOT, Koja
eMIHCTBEHO € NpaBUIHO ypefieHa Bo uneHOT 334 o 3KII. Toxmy 3aToa, moarame /10 IpaKTUYHU
CUTYALMM KOTa OOBMHETHOT JaBa IPM3HAHMeE Ha [TIaBHATA PaclpaBa BO OTCYCTBO HA OPaHUTENIOT
IpY IITO OBaa IOCTAIKa € TOMepMpaHa Of CYHAOT OMIejKM IPUCYCTBOTO HA OPAHUTENOT IIpK
IPU3HAHMETO, KaKO IITO IOrope 0oOpaslOXMBMe, € NPAaBUIHO YpeldeHO caMo BO (aszaTa Ha
KOHTpOJIaTa Ha OOBMHEHNETO BO cMucia Ha wieHoT 223 op 3KII koja ¢asa He ce mpuMeHyBa BO
TEKOT Ha CKpaTeHaTa KpMBMYHA IOCTAIIKA.

Hanu 6ea mocraBeHy Mpalllama 3a ja ce IPOBepy IPU3HAHUETO
BO IIpaBell Ha CUTe o6eneXkja Ha KPMBUYHOTO [IETI0

A 82%
HemymHo
10%

HE 8%

Ipadmkon 6p.25

12 3a oBaa mocramka Bupu noseke: Byskaposcka I., Mucocku B., Bo Simplified Forms of Procedures in Criminal
Matters — Regional Criminal Procedure Legislation and Experiences in Application, Ivan Jovanovic and Miroljub
Stanisavljevic eds., OSCE Mission to Serbia, 2013, cTp.223; unu Baldwin J., McConville M., Negotiated justice:
pressures on defendants to plead guilty, London: Martin Robertson, 1977.
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Op aHanM3aTa Ha MOAATOLUTE JOOMEHM Off Hab/byAyBaulTe BO OGHOC Ha aKTMBHOCTHUTE Ha
CYZOT 3a IMpOBepKa Ha cuTe obenexja Ha Ka3HEHOTO JIeI0, MOXKe [la 3aKIydMMe JieKa, CIMIHO Ha
MMHATHTE TORUHY (TpaduKoH 6p.25), BO CKOPO MieHTHYeH TpoLeHT (87% Bo 2016 ., a 82% Bo 2015
I.) CyAMuTe TIPK OLIEHKaTa Ha [afileHOTO IpU3HaHMe Ha OOBMHETMOT MY IOCTAaBIIe Npalllalba Ha
00BMHETIOT 3a IIPOBEpPKa Ha CUTe 06erIe)kja Ha KPMBUYHOTO /IO, OfHOCHO 32 LITO [laBa MPM3HAHNE.

3a as1, BO IOIJIef, Ha OBaa IPAKTHUKA He MO)KeMe [a KOHCTaTupaMe Iofo0pyBame BO OGHOC
Ha MIHATTe TOVHIL, MMajKI IO peABuy, GpakToT AeKa cé YIITe OICTOjyBa IIPAKTIKATA CYAUNTE HA
o6BuHeTNTe [1a He M 0bjacHAT Ha pasOMP/INB ja3uK 3a LITO Ce OOBMHETH, OZHOCHO 1a PACYMCTAT
BO CyJHMIATA [alu JafleHOTO HPU3HAHIE Ce OfHECYBa 3a CUTe OKOJTHOCTH Ha KPUBUYHOTO [0
3a KOeIITo oBa e e 06B1HeTo. OBOj 3aK/ITYYOK, 32 )KaJl, IOBTOPHO Ce HO/DKM Ha IIPAKTHMKATa
Ha CyZIOT KaJie Cy/JUMTe CaMO MM IO YMTaaT OOBMHEHNETO HAa OOBMHETITE I T MpAlyBaaT Hasu
pasbupaar 3a 1To ce 06BuHeTH 6€3, IPNUTOA, ja HaB/Ie3aT BO eflabopanyjaTa Ha IPaBHIITE TEPMITHI
WLV 3HAYEHETO Ha CHTe 0Oe/Iexja Ha KOHKPEeTHOTO KPUBIYHO JIE/I0 32 KOe Ce TOBapy OOBUHETHOT.
[IpuToa, MOBTOPHO € MPUCYTHA IIPAKTUKATa KOra Cy[UuTe Ha OOMBHETHUTE BO pAMKNUTE Ha OBaa
(asa o KOHTPO/IA HA IPM3HAHIETO Ha BUHATA HAa OOBMHETHUTE e[JHOCTABHO CaMO 1M 0 06jacHyBaaT
[POLIECOT HA YTBpAyBame Ha BUJOT U OfMEpPYBameTO Ha BUCHHATA HAa CAHKIMjaTa, COITACHO
BeKe yKMHATHUTe Ofpendy of 3aKOHOT 3a YTBPAyBame Ha BUJOT U OffMepyBare Ha BUCHHATA Ha
KpUBMYHATa CaHKIMja'.

Orryka M OBaa TOfMHA TN IIPENIOBTOPYBaMe 3aKIy4OKOT M IIpelopakara HajieHu BO
MMHATOTO/MIIIHNITE U3BELITaN IeKa CYUITe HY)KHO Tpeba fa 0OpHyBaar IOro/ieMo BHUMAaHIe Ha
00BMHETHOT Py 00jaCHYBabeTO Ha OUTIETO HA KPUBUYHOTO JI€TI0, JOKA3WTe CO KOM OOBIHUTEIOT
O TIOTKPEIyBa Toa OUTIe, KAKO M HAYMHOT Ha CTOPYBAETO Ha KPUBUYHOTO JIENIO.

Hlanu Gea mocTaBeHM Ipallama 3a Ia ce IpoBepu
HOOPOBOTHOCTA HA IIPU3HAHNETO

Henymuo
3%

oA
97%

Ipadmkon 6p.26

ITogo6pyBame Ha cocrtojbara, reHepasHO, € 3a0eleXJIMBO BO IOIVI[ Ha OLjeHKaTa Ha
106POBOTHOCTA HA TPU3HAHMETO Of CTPaHa Ha CyfoBuTe. VIMeHO, 3a pas/viKa O MMHATOT O MIITHIUTE
HojaTonyM Kaje Bo 13% o Hab/byAyBaHUTe pOYMINTA HaObymyBaunuTe 3abenexxane mpudaTreHo
[pU3HaHIe 32 BUHA Off CTPaHa Ha OOBMHETHOT, 6e3 IPUTOoa CYAOT fja OL|eH Ha/Ii € OBa IIPU3HAHIe
106POBOTIHO, OBaa TOAVHA OBaa MpaKkTuKa 6uia 3abe/ekaHa BO CaMo eleH C/Iy4aj, OZHOCHO BO
camo 3% oy HabpynyBaHUTe pouninTa (rpauKoH 6p.26).

13 Opnyxa Ha YcraBHUOT CyJ 6p.Y.5p.169/2016-0-1, focranHa Ha:
http://www.ustavensud.mk/domino/ WEBSUD.nsf
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ITpuroa, rIegaHo CTPOro MaTeMaTHMYKM, MOXKe Ja 3aKIyuyuMMe JeKa MMaMe COOJBEeTHa
npyuMeHa Ha ofpenouTte of 3KII Bo mmoryies; Ha IOYUTYBabETO Ha MIPOLIECHITE TAPAHIUI 32 OL[eHKa
Ha JOOPOBOTHOCTA HA TIPM3HAHMETO Ha 0OBMHETHOT, CO MOf0OpyBame off 13% Ha camo 3%. Ho,
TOKOJIKY Cé aHa/IM3MpaaT OBlUe MOJATOLM Off IPABHMYKY ACIEKT, TOTalll IOBTOPHO HE MOXKeMe Jia
OuyieMe 3aI0BOJTHU CO MICXOZIOT Ha MOfJATOLNTE Of HAO/byLyBaHNUTE POUNIIITA.

Osanopazu GpaKToT jeKa HauemoTo Ha JOOPOBONTHOCTA € €THO Ofl Haj3HaYajHUTE BO OCTAIKaTa
3a OLIeHKa Ha IIPM3HAHUETO Ha 06BMHeTHOT. ToKMy 3aT0a, Bo 0Baa asa, cyoT 6u Tpebaso na mpasu
HAIIOPY I ' OCYeTU CUTe MOXKHU CUTYallMy KOra OOBMHETOTO JIMIle Ha KaKOB OM/I0 Ha4MH 6110
IPUCHIEHO Jia fafle TIpU3HAHNe, LITO 3HAUM JleKa He CMee BOOIIIITO Jja ce Tolepupa MpaKTUKaTa
KOTa CYJOT BOOIIIITO HeMa Jia IIOCTAaBM IIpalllakbe 3a OLleHKa Ha JOOPOBOMTHOCTA Ha IIPM3HAHENTO
Ha 00BUHeTNOT. bujejKu mpeky BakBara IIpaKTMKa Ha CY[IOT Ce JOBEAyBa BO Ipallame IienaTa
CMICTIa Ha ITOCTOEHETO Ha OBA POYMILTE HA KO € IIPeBUIEHO CYIOT [ia OLleH! a/Iy IPU3HAHMETO
Ha OOBVMHETHOT € JOOPOBOJIHO, a Ce IOTeHNIMPAAT HefJOCTATOLIMTe Ha OBaa IocTamnka.

JJOKONIKY € MO>KHO, Jany MaTe BIIe4aTOK
lleKa MPU3HAHMETO Gelire JaieHo CTOOOTHO

Hewma mopmaTok; 6; 15%

Ia; 34; 85%

Ipaduxon 6p.27

VHTepeceH e M MOJATOKOT Kajie HAO/byAyBaduTe Of HafleHUTe NPM3HAHMjA 3aKIyduse JeKa
BO 34 cmy4an o 40 ajeHuTe nprsHaHmja 6uie cno6ofHM, TofeKa Bo 6 Caydan, OGHOCHO BO 15%
Off aHa/MM3MPAHTIE IIpeIMeTy HabbynyBaunuTe He (popMypane KakoB OMIO BIIEYaTOK IIO OFHOC
Ha IIPU3HAHNETO, IOTOYHO JajIi ICTOTO 610 CTTOO0LHO fafieHo Wiy He (Bupu rpadukoH 6p.27).

Toa 3HauM fieka 1 IOKpaj PaKTOT fAeKa CYHOT ja IpoBepuI JOOPOBOTHOCTA Ha IPU3HAHUETO,
Kaj Hab/byAyBa4MTe MMAJIO OIIpefe/IeHN IIepLeNIyM IeKa OBa IIpU3HaHKe e MaH/IuBo. TOKkMy 3aToa,
CMeTaMe JieKa e HEeOIIXOZHO CY[OT Ja pa3BMe IIPaKTMKa Ha 3rojleMeHO BHMMaHMEe BO OJHOC Ha
cnobopara Ha JaBamETO HA MPU3HAHNETO, 0COOEHO MPEKY [IeTEKTUPAKETO Ha JOOPOBOITHOCTA Ha
IIpM3HAHMETO U Ja pa3Ble IIPaKTMKa Ha OHeBO3MOXKYBame NaJeHOTO IIpM3HaHVe Ha KaKoB 6110
HA4IMH 2 He 61jee CTO60LHO WM f1a € TIPMHY/EHO Off KOj 6110 yIeCHNK BO KPMBUYHATA [IOCTAIIKA.

14 Bupu: Henham R., The Ethics of Plea Bargaining in International Criminal Trials, Liverpool Law Review (2005)
26:209-224, Springer, 2005; McConville M., Plea Bargaining: Ethics and Politics, pp. 562-587, Journal of Law and
Society, Vol 25, No. 4, 1998.
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Hanu 6ea mocTaBeHN Mpallama 3a ja ce IPOBEPY CBECHOCTA Ha
O0OBMHETHOT 32 MOC/IEAVIINTE Off IPU3HAHUETO

Hemymno
3%

A 95%

HE 2%

Ipacdukon 6p.28

Bo onHOC Ha MuHATaTa rOAMHA, 3a10BOTYBa (aKTOT fleKa OBaa rofjiHa HAb/bYAyBadNTe CaMO
BO [IBa CJTy4al, OJHOCHO BO OKOMIY 5% of Ha0/by/jyBaHNTe POUMIITA HA KOM MIMA/IO IpU3HAHNME Ha
BIHA, CyIOT He OOpHAJI JOBOJTHO BHYMaHIe BO OZHOC Ha CBECHOCTa Ha OOBMHETHOT 3a CBOETO
npusHaHue (rpaguxoH 6p.28).

OmHOCHO, MOXe [a 3aKIy4lMe [ieKa CYHZOT BO HajroleMiuoT Opoj Of clydanuTe HaIpaBUI
[IOBOJIHO HAIIOP 3a Jla OLieHM fleKa OOBMHETHOT € CBeCeH 3a IOCTIeAULINTE Off CBOETO IIPU3HAHNE,
KaKO 1 JIeKa € CBECEH 3a CBOETO JIENIO.

CMmeTaMe JieKka BaKBUTe CTydall, IBa Ha Opoj, MaTeMaTUYKH I/IelaHO Ce 3acTaIleH! [Ba I1aTy
HOMaJIKy Off MMHATaTa TOJMHA, HO M [iBa IIaTy IHoBeKe Off 3a0e/IeKaHNOT IIO3UTUBEH TPEeHJ| Ha
CYOT BO OJJHOC Ha OlleHKaTa Ha JOOPOBOIHOCTA Ha IIPM3HAHMETO Off CTPaHa Ha CYIOT ¥ BOOIIILITO
He CMee Jja ce 3aHeMapar OufejKu, celaK, yraTyBaar Ha 3aK/Ty4OKOT JieKa C€ YIITe BO IIPaKTMKaTa
Ha Cy/IOBMTE IIPY OlleHKAaTa Ha IPM3HAHMETO Ha BUHATA Ha OOBMHETHOT MMa C/Ty4au Kora CyioT He
HOCTAITyBa COOJ{BETHO Ha HETOBUTE 3aKOHCKY OBJIACTYBalba, HO J HA OYeKyBambaTa Ha Cy0jeKTuTe
U TeHepaIHaTa jaBHOCT.

TOKMy 3aTOoa, YIITE €JHAlll, 'O peaKTYyeNM3MpaMe 3aK/TYJIOKOT Off MIMHATa rofiiHa J€Ka CyJoT
BO OBME C1y4dam MMa IIpaBO I Tpe6a oa 61/[,[[6 AKTUBEH IIPpM OLI€HKATa Ha AaA€HOTO IIpM3HaHUE
BO TE€KOT Ha I/TaBHATa paclpasBa. MHKBI/BMTOPHI/ITC OBJ/IaCTyBata IIpeABUIEHN BO 3KII 3a CyaoT
IIpy OLl€HKaTa Ha IPU3HAHMETO MOXE [1a C€ peann3ypaaT IPEKy HEroBOTO IIpaBO [a no6apa
OOIIO/THUTECITHN JO0Ka3u WMINn I/[3jaBI/[ on OOBMHETMOT BO HACOKa Ha IIETOCHO PpacBETIyBambe U
O6jaCHyBaHJe Ha KpMBMYHO IIPAaBHMOT HACTAH CO L€l 1a C€ YBEPU JI€Ka OOBMHETIOT HABMUCTIHA €
CTOPUTEN Ha IE€/I0TO LITO I'o npnsHaBa.‘5

15 Bupu: Misoski B. , Ilikj Dimoski D., Judges’ Role in the Evaluation of the Defendant’s Plea within the Sentence
Bargaining Procedure, Journal of the Faculty of Security, Skopje, University St. Klement of Ohrid, Bitola, 2016.
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Jlam/l Ce€ U3Benoa JOoKa3m 1o Npu3HaHe Ha BMHA

He 31%

Ia 69%

Ipadukon 6p.29

HajronemoTo mopgo6pyBarme Kaj oBaa IIOCTAIKa, BO OFHOC HAa HAO/BYAYBAHWUTE IIPEfMETI
Off MUHATaTa TOfMHA, OeleXx1Me Kaj OlleHKaTa Ha (aKTUIKATa IOTKEPIIEHOCT Ha MPU3HAHNETO.
OnHOCHO, Ha TpamameTo ,JJamm 1 Kou [0oKasy Omre M3BeNeHU MO NPU3HAHMETO?  COITIACHO
onpendurte of wieHot 381 cras 3 o 3KII, ciopen mopaTonuTe of Ha6n>y11yBaqMTe CyROT Iypu BO
IBe TPETUHU Off IPeIMETITE M3BeT JOKa3) KaKO IIOTKpella Ha IPM3HAHMETO I Ha OIIPe/ieTyBambeTo
Ha caHKiujara (rpadukon 6p.29).

IIputoa, 3agoBomysa (baKTOT JIeKa HalluTe Ha6n;y;uyBaqM KOHCTaTyupaje JieKa ITlaBeH U
eIMHCTBEH JI0Ka3, 3a Pas/iMKa Off MUHATaTa TOfIMHA, He € CAMO M3BOJOT Of] Ka3HEeHaTa eBUIeHIIja,
TYKY CYAOT BO IIOTKpeIIa Ha IIPM3HAHMETO BO Aypu 27 Off Hab/byfyBaHUTE POUMIITA M3BEII IOBEKe
ToKasu. AHa/MM3MPajKM IO MOMMCOT Ha M3BENEHNUTE JIOKas3y, OCBEH BO €fleH Clyvaj Kajie CyLoT
U3BeJI CaMo €fleH [JOKa3, BO OCTaHaTUTe 26 Clyday CyJOT U3BENYBal I10 HajMaIKy TPY JOKa3MU, KOU
C€ TEHEPA/THO MICTU VIV CIMMYHY Ha JOKa3NTe IITO Ce M3Be,uyBaaT 1 BO pPENOBHUTE ITOCTAIIKI.

OIHOCHO, CyIOT KakKo MOTKpeIla Ha IPM3HAHMETO MUCIUTYBAl CBEOLM, HAaIpaBeHU OuIe
Hajpas/IMYHM BellITaderba, IMA/Io M3BeyBambe Ha MaTepyjaiHN JOKasy, a 6usie 1 perpoynupaHn
CHUMKI U HOTOJOKYMEHTAIIMja Off IpeTpec Ha IOM U BO3WJIA.

Cerak, 3a >kaJ1, BO €fIeH CIy4aj ce 3a/jpKasia IpaKTIKaTa Kora Ipecy/aTa e IoTIpereHa caMo
CO M3BOZOT Off Ka3HEHATa eBUJIeHIja.

Ocobeno npobnemarudeH e GaKkTOT LITO BO 3HAUUTEIEH OPOj Off IIPEAMETUTE, OFHOCHO BO
ellHa TPeTUHA Off HaO/byyBaHUTe CIy4Yay BO KOM OOBMHETHOT Jajl IpU3HaHNe CyOT BOOIIIITO He
U3BeJI JOKa3) BO HACOKA Ha IIOTKpeIla MM OlleHKa Ha BepOJOCTOjHOCTA Ha OBA IIPM3HAHME.

3roeMyBambeTO Ha IPOLIEHTOT Ha V3BeAyBame Ha JTOKas) IO JafIeHOTO IIpU3HAHMeE, KaKO
U HaMa/TyBambeTO Ha IIPOLIEHTOT Ha Ka3HEeHaTa eBMJeHIMja Jla ce jaByBa KaKO eIMHCTBEH VI/WIN
I7IaBeH JI0Ka3, CMeTaMe JleKa ce JOJDKY Ha paKTOT IITO CHOPHIOT'® 3aKOH 3a YTBPAYBabe Ha BUAOT
1 OfIMEpYBambeTO Ha BYCHHATA Ha KPUBIYHATA CAHKIIMja € YKIHAT Of CTPaHa Ha YCTaBHUOT CYJ, I1a
BO Taa HacoOKa I peasHo 61 ce HaMa/uIo paBOpU3MpPABETO Ha Ka3HEHaTa eBUJEHIja BO IIOITIe]
Ha OCTAHATHTE JJOKA3M.

CormacHO ofpen6uTe Ha OBOj YKMHAT 34aKOH, IIPETXOJHATA OCYAYBAHOCT Oelre 0CO6EHO
BIICOKO Ba/IOPM3UPaHa CO Aypu 9 IOEHN IIa, TaKa, 3a 0OBIUHETHTE INUI[A KOY LITO IPETXOFHO 6ute
OCyAyBaHU 0coOeHO TewKo Oelle [ja Ce HAjIAT COOLBETHM OKOTHOCTHU KOM OU IIpeTeXXHase BO
KOPICT Ha OOBMHETVOT U JOOMBHAETO HA COOABETHA KasHa I/IN IPyra CAaHKIja.

16  Buam: Byxaposcka I, Tynmanuecku H., ,,Sentencing Guidelines, [TapajokcoT Ha MaKeJOHCKOTO 3aKOHOJABCTBO®,
IIpaBHuK, 6p.238, HoemBpu, 2015.
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VcToBpemeHO MMajKu ja IpefBuj Mpo6IeMaTHYHOCTa Ha IIPETXOJHATA OCY[YBAHOCT KaKo
eIMHCTBEH JOKa3 6MiejKu MoBpaToT", MOpa fla Ce aHa/IM3MpPa BO KOpenaluja co BULOT Ha HOBOTO
KPVBUYHOTO JIETIO 1 JIENIOTO 3a KOe IIPETXO{HO OOBMHETUOT OMII OCY/ieH, II0T0A BPEMETO IIOMIHATO
Off IPETXOHATA OCY/a KaKO ¥ HAYMHOT HAXKMBOT Ha OOBMHETUOT BO OBOj IIEPHO].

Vcro Taka, cMeTaMe Jieka HO0OPYBambeTO Ha OBOj TPEHJ MOXKe Jia ce NO/DKM Ha (akToT
IleKa CYOMUTe ce CBeCHM JieKa IeHepaHaTa jaBHOCT BO [ipXKaBaTa € 0COOeHO CeH3MbunmmaupaHa
3a paborara Ha CyfOT, a IIpef c€ 3a IIpMMeHaTa Ha [IOCTAlKaTa 3a CIOTOAYBame 3a KpUBUYHATA
CaHKIMja, KaKo U 3a TPETMAHOT Ha IIPY3HAHMETO BO TEKOT Ha IVIaBHAaTa pacipasa. [Ta cxogHo Ha
TOQ, CyAMUTE M BJIOXKYBaaT 3TOJIEMEHO BHYMaHIJe Ha ITOTKpellaTa Ha MPM3HAHMETO Ha BJMHA Ha
O0OBMHETUOT CO NOKa3MU.

Cemak, co men nsberHyBarme Ha eBUIEHTHMPATAa NPAKTUKA BO €fHA TPETMHA Of [aJeHNTe
[IpU3HAHIja, CMETaMe fleKa e HeONXoHO noTpebHa nHTepBenmja Bo 3KII kaze 61 ce mpenBuzeno
0CeOHO POUMINTE 32 YTBPAYBatbe HA CAHKI[MjaTa KaKo mocebeH e of I/IaBHaTa pacipasa. Ha 1oj
HA4lH, 0COOEHO BO C/IyYanTe KOra MaMe IpU3HaHe Ha BUHATA Off CTPaHa Ha OOBMHETHOT, CYAOT
61 6VT ZO/DKEH 1 O MMaJI OBIACTyBake CAMOCTOJHO /1A OfUIy4YM KOM Off HabpojaHuTe JOKa3! BO
JUCTaTa Ha JOKas3M IITO € BO IIPIJIOT Ha OOBMHEHNETO 011 Ce M3Bejle Ha OBA POUMIIITE, A C& CO el
Jla IIOCITY>KaT KaKo ITOTKpeIa Ha BUCTVHUTOCTA Ha IPU3HAHUETO Ha OOBUHETHOT.

OBa e 0cobOeHO 3HAa4ajHO BO YCIOBM Kora cormacHo oppenéure Ha 3KIT mckasor, ma u
HPM3HAHMETO Ha OOBMHETHOT, He Ce TPEeTHPaaT KaKo Jj0Ka3 JoOMeH Off CTpaHa Ha CBEfIOK KOj e
IIOJDKeH Jia ja 300pyBa BUCHTHHATA. VI, HOMHAKY KaXKaHo, CYIOT MOpa [ja U3Befie JOIOTHUTETHI
I0Ka3) BO HACOKa Ha IOTKpeIla Ha IPM3HAHMETO Ha OOBMHETMOT OMJEjKM TOj He IOMIeKM Ha
KPVBUYHA OfITOBOPHOCT 32 JlaBarbe JIaXKeH JMCKa3 ITa, CXOfHO Ha TOA, HETOBOTO MpN3HAHME MOXKe
fia Oupe ¥ CBECHO 1 JOOPOBOIHO, HO He HYXXHO ¥ BUCTUHUTO.

WM3ne3or of oBaa cuTyaryja, efMHCTBEHO MO>XKE [ Ce Hajjie HI3 3ajaKHYBambeTO Ha ITO3NIIVjaTa
Ha CYZ[OT BO TEKOT Ha OBa IMOCEOHO POUMINTE Kajfie LITO TOj OM MOXKelT CaMOCTOjHO Aa mobapa of
CTpaHKUTe a 06e36eaT COOIBETHN 1 BO JOBOJIEH 00eM JOKasy KoM IITO 611 ro ybennmie CyaoT geKa
[afIeHOTO IpU3HaHNE € CBECHO, JOOPOBOIHO, HO I COOIBETHO IOTKPEIEHO €O GaKTH U TOKa3M.

KoHe4yHO, BO OBaa HacoKa, C& yIITe aKTyeJIHM Ce J HacOKuTe U 3abeelKnuTe Of
MMHATOTOLUIIHIOT M3BEIITa]j LITO Ce OffHeCYBaaT Ha IpeIjIoXKeHUTe JOKa3M KaKo IOTKpella Ha
o6suHennero (dreH 321 cras 2 op 3KII), Bo OZHOC Ha MIHTEPECOT Ha CTPAHKNUTE 32 M3BEyBatbe
OIIpefie/ieH N JOKasy 1 L{e/IOCHO pacBeT/IyBarbe Ha (akTiikara coctojba BO yCIOBM Ha JOOMEHO
IIpM3HaHMe Of CTPaHa Ha 0OBMHETHOT."

I[a;m C€ U3B€J0A NOKa3M IO IIpM3HAaHNE HA BMHA

He 9%

a91%

Ipacukon 6p.30

17 Bupu: I'pyescka Jlpakynesckn A., Penupususam u 3atsop, I'padopen, Ckomje, 2016.

18 Bupu: Ilerposcka H., Mucocku b., Mspemraj, on. uur. crp. 17-19
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Bo opHoc Ha mpamameTo ,Jamu GpaHUTENOT MMan JOBOTHO BpeMe fla IO IIOCOBETYBa
06BMHeTNOT? ", HAO/BYAYBAaUNTe KOHCTATUpase feka BO 9% Off CIydauTe Kora OOBMHETUOT Has
IpY3HaHNE Ha BYHA, HeMaJl JOBOJTHO BpeMe U MOXKHOCTH Jja Ce IIOCOBETYBA CO CBOjOT OpaHUTEL.
CriopezieHO co MMHATaTa TOJHA, MaMe BIIOIIYBakbe Ha CoCTojbara 1 mopact off 3% BO OZHOC Ha

MMHaToropuurHuTe 6% (rpaduxon 6p.30).

OBa 3Ha4M JieKa ce yIITe OIICTOjyBa IPaKTMKATa HA OTPAHNYYBAHETO HA €THO O] Haj3HAYajHUTe
IpaBa Ha OOBMHETMOT BO TeKOT Ha KPMBMYHATA IOCTANKAa — MPaBOTO Ha OpaHuten. Bo opaa
HacoKa CIIOPHO € ¥ ITPaBOTO Ha eyKacHa ofbpaHa, OMejKM JOKOIKY 0OBUHETOTO JIMIle HEMAIO
npaBo Ha eMKacHa ofidpaHa BO efHAa BaKa YyBCTBUTEIHA MOCTAIIKa, Ce JOBENyBa BO Ipallambe
Jamy BOOIIIITO MOXE Jia CMeTaMe JieKa MPU3HAHNETO Ha OOBMHETUOT € CBECHO U JOOPOBOITHO
TOKOJIKY TOj IIPETXOJZHO HeMasl MOXXHOCT HacaMo, HaJiBOP Off CY[HMIIATa, CO CBOjOT OpaHUTeN fja
TY PacuMCTH CUTE MOXKHY JIMJIEMU BO OJJHOC Ha IOCTIEIUIINTE Off JaleHOTO IPU3HAHNeE.

Tokmy 3aToa, cMeTaMe fieKa CyfOT Tpeba co 0coOeHO BHUMaHUe Ja ' TPeTUpa IIPUrOBOPUTE
Ha ofb6paHaTa BO OJTHOC Ha MO>XKHOCTA [Ia C€ OCTaBM JOBOIHO COOABETEH IIPOCTOP 3a KOHCY/ITallMja
CO HUBHNTEe K/IVMEHTM BO YCIOBM Ha IIOATOTBEHOCT Ha OOBMHETMOT Ja ja IpM3Hae BYHATa 3a
KPMBUYHOTO JIe/IO 3a KOe ce 0OBMHYBA.

Jlypy 11 BO yC/IOBY KOT'a TOYNTYBAHETO HA OBA IIPABO HAa 0OBMHETIOT 01 3HAYEIIO0 BO OIIpefie/ieHa
MepKa I O0/ITOBJIeKyBatbe Ha IIOCTAIIKATa, Off €HOCTaBHA IIPMYNHA IIITO BO YCIOBM Ha IIPY3HAHIE
MMaMe TeHePaIHO PerncTPUPAHO 3a0p3yBarbe Ha KPMBMYHATA [IOCTAIKA, [1d TAKa 1 OJIATAEETO
Ha e[JHO POUMNIIITE HeMa JPACTIIHO Jja BjMjae BP3 CyACKaTa e(pUKaCHOCT, HO U TOAa KaKo 61 1Mano
B/IMjaHNe BO OJHOC Ha IPaBMYHOCTA Ha YICXOZIOT Off IPaBOpa3aBambeTo Ha CYHOT. [JOTONKY IoBeKe,
BO YC/IOBM KOTa MMaMe 3aCTaIlyBatbe [0 CIy>KOeHa JO/DKHOCT, CMeTaMe fieKa € Hy>KHO CYOT fia My
TaJie JOBOJIHO U COOBETHO BpeMe Ha OOBMHETIOT KOj e IIOATOTBEH fa lajie IpU3HAHNeE, IPel Ja o
Jajie MCTOTO 32 OBaa CBOja IIOCTAIKA A MOXKe COOJIBETHO /i Ce IIOCOBETYBA CO CBOjOT OpaHMTEIL.

KoHeuHO, TOKONIKY ce 3eMaT IPeABIJ] CUTE IIOJATOLM BO LeNMHA, MOXeE fla 3aK/ITydnMe JleKa,
reHepasHo, B0 10% op ciy4yauTte o Hab/byAyBaHUTE IIOCTAIIKM BO KOM OOBMHETHOT ja IPM3HAT
BUHATA, 0Baa [I0CTAIIKa e MaH/mBa. OBOj IIPOLIEHT He e 3a 3aHeMapyBabe, [ypy 11 aKo ce paboTu 3a
CaMo fleceT IIPOLIEHTH Off BKYITHUOT 6poj Ha HaO/byIyBaH! IIPEMETI BO KOU OBMe HefJOC/IeJHOCTI
Oue KymynupaHo 3abenexaHu. JJOTONKy IOBeKe, COITTaCHO (aKTOT JieKa OBMe HeJOC/IeHOCTI
Ouse 3abeeXxaHy IOEAMHEYHO BO Pa3lINYHM HAO/bYAyBaHU IIPEIMETH, TOTall KyMYIaTUBHUOT
IIPOLIEHT Ha MaH/IMBY IIOCTAIIKM € YIITe MOBUCOK Off 10%.

ITopagm Toa, cMeTaMe JeKa e HY)KHO fla ce IIOBTOPYM MMHATOTOAMIIHATA Ipelopaka fieka
nokpaj onpepenenu nsmenn Ha 3KI1, 3a mpaBmiHa npuMeHa Ha oBoj MHCTUTYT off 3KIT HeomxonHa
e 1 JONONHNUTeNHa o0yKa 3a cuTe CybjeKTM BO KpuBMYHara nocramka. Ha oaa obyka 6m ce
Harmacuie 3abelie>kaHnuTe HeJOCTIeFHOCTI, a Cy6jeKTUTe Ha KpMBMYHATA IOCTAIKa 6u ce oOyune
OBIeE ,,HeBPAITMYHN TOYKY [IOJIECHO JIa ' IeTEKTYPAAT, a CO TOA U IIOTEHIMja/THO I I OTCTPaHaT

Off MpaKTNKara.
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Ilo npusHaHMeTO, CYyAOT OIYINII I 32:

15
10 5
5
0
IlITerara Tpomonure OnseMeHu npegMeTn

O] KPUBUYHOTO JI€710
IpacukoH 6p.31

3a mosgpaByBame e (HaKTOT [eKa [OKpaj 3a CaHKIMjaTa, 110 HafieHOTO IpPM3HAHME CYLOT
OJUTYdyBaJl 11 3a IOHECEHOT HaIOMeCT Ha IITeTa I Toa BO 7 C/IydYan, a OfIydyBas 1 BO 5 CIydan
BO OJJHOC Ha Of3eMakbe Ha IpefMeTUTe IITO HacTaHajle KaKo HOC/Iefylia Ha KPUBUYHOTO MO0
(rpa¢mxon 6p.31). O oBMe MOFATOLM MOXKE [ja 3aK/IydIMMe JleKa [IPABIIHATA IIPMMEHa Ha OBaa
HOCTAIIKa BO rojleMa MepKa He caMo IITO M 3allTeffyBa CYCKUTe PeCcypcH, TYKy MOXe Jia Jafie 1
COOJIBETEH OArOBOP Ha OCTAHATHTE HOIOTHUTETHN aCIIEKTHU KOM LITO Ce IPEMETH I Ce pellaBaaT
CO KpMBIYHATA [IOCTAIIKA.

Kone4Ho, BakBMOT TpeHJI TOBOPM fieKa CO TEKOT Ha BpPEMeTO, CYHOT M CTPAaHKUTE Of
KpMBMYHATA IIOCTAIKA [OOMBaaT oBepOa BO IMPABMYHOCTA HAa OBaa 3abp3aHa MOCTAIKa, Ma CO
TOA M Taa Ce COITIeAyBa Kako (ep U IPaBUYHO OCTAITyBatbe Ha CYHOT 3a CUTe KPUBUYHY fIeTa, 6e3
orjief Ha BUJOT MU TeXMHATA Ha KPYBUYHUTE JeJa.

Ce HaJgeBaMe JI€Ka BO MITHMHA Ke nMaMe ofgaTonM 1 Kora CyAoT IIpY ITpMIMEHA Ha ITOCTAaIIKaTa
3a IIpM3HaHNE Ha BMHa 6u OJl;IydyBajl 1 3a IIpMME€HAa Ha MEpKaTa KOHq)I/[CKaI_II/Ija, KaKO €1Ha o]
MEPKUTE LITO Ce HO,E[3a60paBeHI/I BO HAIIMOT IIPAaB€H CUCTEM, a CE€ O 0c06€eHO 3HaYerhEe BO 60p6aTa
IIpOTUB KPMMMHATIUTETOT.

l TOKA3HA ITOCTAIIKA

JlokasHaTa OCTAIKa BO 3aKOHOT 3a KPMBIYHA [IOCTAIKA IPETCTABYBA efjeH [/ Of I/IaBHATa
pacripaBa 1 uCTaTa e IpefBuieHa Bo wieHoBuTe 382 no 394 ox nctnot. OBOj [ie of IIOCTaIKaTa
3aKOHOT TO TIPENBMAYBA [0 IOYKMTE 3a IpaBaTa Ji MOXHOCTA Ha OOBMHETMOT Jja HpM3HAe
BI/HA Ha camara paclipaBa, HO J BO CaMMOT NpallaJHMK KOj HaO/bysyBaunte Ha Koamuiujara
rO KOpUCTea KAaKO a/JaTKa Off 0Baa METOHOJIOTMja MCTHUOT € JIOLVPAH XPOHOJIOLIKN 110 [e/IOT 3a
MO>XKHOCTA Ha Ipr3HaHue Ha BuHa. OBOj [T Off IIOCTANKaTa MMa jaCHO IIPEBI/EH PEfOCIIes BO
HOITIe]] HA M3BEYBAETO Ha JOKA3ITe, I1a TaKa, HAJjIIPBO IIPEAMET Ha U3BeyBatbe ce JOKasuTe Ha
OOBMHEHNETO 1 OHIE KOV Ce BO KOPeJIaIija CO IMOTHO-TIPABHOTO IT06apyBarbe, a I0TOA JOKA3IUTe
Ha obpaHaTa U eBeHTYa/IHUTE JOKa3) Ha 0OBUMHEHMETO Kou OV ce OfHeCyBaje Ha MobuBame Ha
IoKasuTe Ha ofbpaHara, BO BIUJ Ha PEIUINKA, HO U JOKAa3NUTe Ha OfOpaHaTa Kako OATOBOP Ha OBa
Ho6yBabe, HACTOBEHN KaKO YIUINKA.
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Bo Texkor Ha OETOKYINHMOT IIpOIleC Ha [OKa3HaTa IIOCTAaIlKa, CyAoT MMa yiora na ro
KOHTPOIMpPa HAYMHOT 1 peAOC/IE€N0T Ha ICIUTYBabe Ha CBEJOUMTE M BEIITAMTE ! U3BEAYBAbETO
Ha JOKa3uTe, IIpU TOa BO,[IejI’(I/I CMETKa 3a e(l)I/IKaCHOCTa I €EKOHOMMYHOCTA Ha ITOCTaIIKaTa KakKo
1 3a yTBpAyBambe Ha BUCTUHATA. Cy,[IOT BO OBOj €1 Of IIOCTaIlKaTa OiIydyBa I 110 IPUTOBOPUTE
Ha CTpaHKUTE IIpN LITO MOXE Aa 3a6paH1/[ O pPENEHO IIpalllaib€ VI OATOBOP Ha IIpalllaibeé KOoe €
BeKe MOCTaBEHO [OKOJIKY OLICHM JI€Ka € TOAa HENO3BOIVMBO VI MPENEBAHTHO 3a NPEAMETOT MJIN
IMIaK TOKOJIKY BO ITpAIIakbEeTO C€ COAP KaHM 1 IpallambeTo M OATOBOPOT. Ce pa361/1pa, BKPCTEHOTO
NCONTYBAabE IPETCTaByBa MICKIIYYOK Off OBa.

Op npubpanute u 06paboOTeHM MOJATOLM [OjAOBME [O 3aKIYy4OK HeKa CYLOT BO CHUTE
MOHUTOPMPAHY IIPEAMEeTH Ce IPKU JI0 IIPaBUIOTO HA 3AKOHCKMOT Pefi Ha M3BeyBarbe Ha JJOKa3NTe
6e3 HUTY HajMasI MCKIY4YOK IITO € BUFHO IOK0OpyBame BO OGHOC Ha MIHATaTa rOAMHA Kaje Oea
HOTVPaHM MCKIYYOLM, @ BO IHTepeC Ha “eKOHOMMYHOCT Ha IOCTaIKara.

Bo mornep, mak, Ha CBefIOLUTe BO MOCTANKNUTE, KOHKPETHO ITOYKUTE 3a HUBHUTE IIpPaBa 1
IIOIOKYBaeTO 3aK/leTBa NmpefByaeHa Bo wieH 222 of 3KII, HabpynyBaunTe KOHCTaTHpane
meka BO camo 10% ox pacrpaBuTe Kajie OMI COCYIIYBaH CBeOK CYAOT UCITYIITII f1a TO OYYN
MCTUOT 32 HETOBUTE IIpaBa BO TEKOT Ha mocramnkara (rpadgukon 6p.32) momeka, mak, BO caMo
73% op pacrpaBUTe CBEJOI[UTE ja IOMOXWIIe 3aKOHCKM TIpefiBU/ieHaTa 3akneTa (TrpaduKoH

6p.33).

,H'(UII/I CBETOKOT € IIOy4Y€H Ham/[ CBE€OOKOT
3a CBOUTE npaBa? MOJIOXKM 3aKaeTBa?

HE
10%

oA
90%

73%

IpadukoH 6p. 32 IpadukoH 6p. 33

3aKOHOT 3a KpMBUYHA [TOCTAINKa BO YIeHOT 383 npefBuayBa 3 HAUMHU Ha VICIIUTYBarbe MpU
U3BeJyBambe Ha JOKa3uTe: JUPEKTHO, BKPCTEHO U JOIIOTHUTENHO UCIUTYBamwe. [Ipu nupekTHOTO
VICIUTYBAakbe, UCIIUTYBAabETO IO BPLIYM CTPAHKATA KOja ro IIPeI/IOXKM/IA CBEJOKOT, OfHOCHO BEIITAKOT
VIV TEXHUYKMOT COBETHUK JIOZIEKA, ITAK, BKPCTEHOTO UCIUTYBake IO BPIIM CIPOTUBHATA CTPaHa.
JIOTIOTHUTETHOTO UCTIUTYBalbe € MPEeNBUIEHO JIa TO BPIIM CTpaHaTa Koja o MOBUKYyBa CBETOKOT,
OJJHOCHO BELITAKOT, I1a OTTYKa ¥ IIpalllaibaTa IITO Ce IOCTAaByBaaT IIPM OBOj BIJ| HA UCIIUTYBabe
Ce OrpaHMYyBaaT Ha IIpallakbaTa IOCTABEHN BO TEKOT Ha MCIIUTYBAHETO HA CIPOTUBHATA CTPaHa.
3aKOHOT IPpEeABUAYBA JieKa M0 3aBPUIYBAeTO Ha MCIIUTYBAILETO Ha CTPAHKNUTE BO IOCTAIIKaTa,
IpeTcefaTeNioT K YIEHOBATE HA COBETOT MOXKAT Jia IIOCTABYBAaT IIpalllakba Ha CBEJOKOT OJHOCHO
BemTakoT. OBMe BUJJOBY MCINUTYBambe I'M aHANM3MPaBMe IPEKY pasIndHM CeTOBU Ha Ipalllamba
¢dbopMyIMpaHu TOKMY COITIACHO BUOT Ha MCIIMTYBAbETO IPY IITO TO YTBPAYBaBME KBaIUTETOT
Ha IIOCTaByBambe Ha IIpalllabaTa, HIBHATA pa3OMp/IMBOCT, HO U IIepLelIjaTa 3a YCIEeIHOCT Koja
ja ocTaBaaT CTPAHKMTE KOTra I'M IOCTAaByBaaT Ipallambara.
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I[Ipy yTBpAyBarbe Ha KBAIUTETOT Ha [IpalllaibaTa HOCTABEHN Ha CBEOLIMTE I BELITALIUTE [IPK
AMPEKTHOTO UCIUTYBakbe, IOCTABMBME [IapaMeTap Ha jaCHOCT M MPeLM3HOCT Ha IpallabaTa Ipy
IITO HAaUJOBMe Ha OfTOBOPU Off KOU IIpU3JIeryBa fieka Bo 81% of pacmpaBuTe IIpallamaTa Oue
jacHM M ITpelM3H, fofieKa MaK Ha 15% JemyMHO, 3a Bo 4% Off pacIpaBuTe OBHe IIpalllamba 1a He ce
BOOMIITO jacHN (TpadukoH 6p.34).

Hanu npamamara KOH CBEIOKOT/BEITOTO NIie IPU JUPEKTHO
VICHUTYBambe Ce jaCHN M IPeII3HI

Hemnymuo 15% TIA 81%

HE 4%

Ipadmkon 6p.34

Bo morien Ha mepiieniujaTa 3a Bajieetbe Ha CIydanTe, HAlIMTe HAO/bYyBadM eBUACHTIPasIe
mexa JO Bo 13% op pacnpaBuTe IpM AUPEKTHO MCIUTYBabe [IETYMHO IO Blajieenie CIy4ajoT
(rpadmxon 6p.35), mozeka mak opgbpaHaTa BO 8% He ro Baajeena, a BO 32% caMo AETyMHO IO
BrIajieena Cayajot (rpadukoH 6p.36).

Hanu 3a BpeMe Ha JUPEKTHOTO Jamu 3a BpeMe Ha JIMPEKTHOTO
JCHNUTYBambe jaBHNOT OOBMHNTEN OCTaBU UCINUTYBame of0paHaTa OCTaBU
BII€YATOK fIeKa Io BlIajee CIy4ajoT? BIIEYATOK JieKa Io B/Iajee CIy4ajoT?
AA HemrymHo

87% 32%
HemymuaO
13%

HE 8% 1A 60%

Ipaduxon 6p.35 IpacukoH 6p.36

BxpcTeHOTO McnmTyBambe ondaka Ipallama 3a CBeLOKOT Ha CIIPOTMBHATA CTPAaHa M UCTUTE
Ce OrpaHMYeHM ¥ Ce OfjHeCyBaaT Ha IpallaraTa KOU MPeTXOfHO Ouje OCTaBeHM BO TEKOT Ha
UCIIUTYBAabeTO Ha CBEJOKOT Off CTPaHKaTa KOja IO HpeyIoKuIa. 3a Hac, Off acleKT Ha OljeHa
Ha TpaBM/IHA IIPMMeHa Ha OBOj MeXaHN3aM Ha VCIIUTYBambe, Off 0coOeHa BaKHOCT berrre, Mery
IPyTOTO, ¥ MO)KHOCTA 3a BKPCTEHO JICIIpaIlyBame Ha CIPOTUBCTaBHENOT cBeffok. OcobeHo ako ce
3eMe TIpefBU/ JieKa IPeKy 0BOj IPMHLIMII HA UCTINTYBambe Ce YTBPAyBa M eJHAKBOCTA Ha OpYy>KjaTa
Ha CTPAaHKMTe BO MOCTAIIKaTa.

ITo usBplIeHaTa aHa/MM3a Ha NMPUOPAHNUTE IIOJATOLY Off HAIINTE HAO/bYAyBauM, MOKeMe 1
KOHCTATypaMe ieKa UCTHUTE BO 3% Off BKYIHUOT 6POj Ha MOHUTOPUPAHN PACIIPaBy eBUCHTUpAIIE
cocrojba BO KOja CYHOT He Jal MOXHOCT 3a BKPCTEHO MCIIUTYBame Ha CIIPOTUBCTABEHUOT
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CBeJIOK. JIOIIOTHUTETHO €BUAEHTPAHO € U HeOTPaHN4YyBathe Ha BKPCTEHOTO MCIUTYBAbe CaMo
Ha AMPEKTHOTO 1 Toa Bo 28% ox pacmpasute (rpadukon 6p.37). Bo mornen Ha ymorpebara Ha
3aTBOpPEHU Ipalllaiba IPY OBOj BUJ Ha UCINTYBake, HOTUPAHO e JieKa Ha 19% of pacrpaBute
He 61le yIoTpeOyBaHM 3aTBOpEHM IIpallama, a Ha 32% Off MCTUTe, Mpallamara Ouie AeTyMHO
saTBopeHnu (rpaduxon 6p.38).

HE 28% Heggl(;ﬂo IA  He32%
6 49%

oA 72%  HE19% Tla 68%
IpadukoH 6p.37 Ipadmxon 6p.38 Ipaduxon 6p.39

IIITo ce ogHecyBa Ha YCHEIIHOCT Ha BKPCTEHOTO VMCIUTYBabe, Off TPapUIKMOT IpUKa3
oxt 6p.39 MoxkeMe fia 3aKIy4mMe Jieka Bo 32% Off paclpaBuUTe UCIUTYBABETO He OMIO YCIIeIHO
U He Ce TIOCTUTHAT e()eKTOT KOj € MOTpebeH 3a Ja ce OTI0BM OBOj HAaUMH Ha VICIIUTYBAabe CBEOIN
U BeIITaIN.

HJamu npu ucnnryBameTo 6ea KOPUCTEHN M3jaBU/UCKa3Y JafleHU BO
MpeTXOAHATa MOCTAalKa i Ha KOj HAYMH?

HE 50

A, 3a
HEKOH3VCTEHTHU MCKa3!

HA, sapagn
NIOTCETYBalbe
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Ipadukon 6p.40

Ynenot 388 o 3KII ro ypemyBa MCKTY4OKOT Off HETIOCPEJHOTO U3BeNyBaibe Ha floKasuTe. Bo
CTaBOT 2 Of] OBOj Y/IeH € IPefIBU/IEHO MICKa3uTe Ha CBEJIOLMTE JjaJleH) BO TeKOT Ha MCTpa’kHaTa
IIOCTAIKa U M3jaBUTe COOpaHNU BO PaMKITe Ha [iejCTBIjaTa Ha Off0paHaTa BO TeKOT Ha MCTPaKHATa
IIOCTAIKa fla MOXKe JIa Ce KOPUCTAT IIPY BKPCTEHOTO UCIIUTYBakhe WM IPY TOoOVBatbe Ha MI3BHECEHN
HaBOJM MM OATOBOP Ha IMOOMBame 3apajy OlleHa Ha BePOIOCTOjHOCTA Ha MICKAa3WTe afieHV Ha
I7laBHATa pacrpaBa. 3abene)xaHo e JieKa BO eflHa YeTBPTHHA (25%) off pacrpaBuTe Ha KOU UMAJIO
VCIIUTYBakbe Ha CBEOK O1le KOPVMCTEHN JMCKa3M flafieHy BO IIPeTXOJHATa ITOCTalKa off kou 18%
3apajy IOTCeTyBalbe Ha CBEJJOKOT Ha OKOJHOCTM Ha KOM He ce ceKaBa, a 7% 3apajiu faBambe
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PasIMYHM MCKasy BO NPETXOfHATA [OCTAIKA 1 Ha I/IaBHa pacrpasa (rpadukon 6p.40). ButHo
e Jla ce HamoMeHe feka cropen wieHoT 391 op 3KII, 06BUHETHOT MOXe fia Ouje UCIUTAH CaMO
0 IIpeyIor Ha of6paHara, BO KOj Cly4aj OOBMHETHOT Ce MCIMUTYBA MO MCTUTE IPABIIA KaKO 1
OCTaHATHTe CBEOLM U BEIITAIM corTacHo WwieHoT 384 ox 3KII. OBaa MOXXHOCT 61/Ia MICKOPUCTEHA
Off cTpaHa Ha ofbpaHara Bo 42% of Hab/pyAyBaHNUTe pacHpaBy Koy Omme BO ¢asza Ha JOKa3Ha
mocTanka (rpadukon 6p.41).

Hamm 6emre U3BpLUIEHO Jamm jaBHMOT 06BMHMTE MO6Gapa
UCIIUTYBambe fia ce MPOYNTA ICKa30T Ha OOBMHETIOT
Ha 00BUHETHOT? lajieH BO MPeTXOAHATa MOCTAIKa?
IIA 42% HA 2%

HE 58%

Ipadukon 6p.41 Ipaduxon 6p.42

Cnopep, craBot 3 of wieHot 391 Ha 3KII, foKONKY Ha IIaBHaTa pacipaBa OOBUHETHOT He
Jafie VICKa3 VIV Jiafie IIOMHAKOB JICKa3 3a Ofie/IHM (aKTU VIV OKOTHOCTH, jaBHMOT OOBMHUTEN
MOXKe fia 6apa Ja ce IpOYNTa MIM PEPOAYyLMpa UCKa30T Ha OOBMHETUOT HafieH IPeTXOJHO BO
rmocramkara cornacHo co wienot 207 ox 3KII. 3a pasnnka off cBefonnTe, NCKa30T HA OOBMHETHOT
[aJieH BO IIPETXOfIHA IIOCTAIIKa OVJI YMTaH II0 6apaibe Ha jaBHUOT OOBUMHNTEN CaMO BO 2% Off cUTe
pacnpasu (rpaduxon 6p.42).

Yire efHa morosieMa n3MeHa Koja HactaHa co mpomenute Ha 3KII e Hage)xHOCTa Ha CYZIOT fa
[IOCTaByBa Ipamiama. [Tpomenara BoBeie HOB, cCOCeMa CIPOTMBEH HaylMH Ha MCINUTYBarbe, ITa TaKa
HaMeCTO CYZIOT /la IMa BOZIeYKa y/Iora Py MCIIMTYBambeTo Ha cBegonyTe cormacHo ctapnot 3KI, cera
JCIUTYBAHETO I'O BOIAT CAaMIUTE CTPAHKIA, a CY[OT COITIACHO 4IEHOT 383 cTaB 5, MOXKe Jja [IOCTaByBa
IIpaliama CaMO OTKAKO CTPAHKUTE Ke 3aBpILIAT CO CBOETO MCIUTYBame. IIpuToa, mpamamaTa Ha
CYROT MOpaar fja O1aT OrpaHnyeHy Ha II0jaCHyBatbe Ha OfpefieHII OKOJTHOCTI KOUI Ce IIPOM3/Ie3eH
O[] IPETXOMHO ITIOCTAaBYBaHUTE IIpalllatba 3a BpEM€E Ha OIMPEKTHOTO M BKPCTEHOTO UCIINTYBambe 11 HE
CMear fja IIpepacHaT BO MOCEeOHO MCIUTYBabe. [10CTaByBambeTo Mpalllamha Off CTPAaHA Ha CyAujara
WIN CY[eYKMOT COBeT BO 57% op pacmpasute (rpa¢mkoH 6p.43) Ha KOM MMAIoO MCIUTYBarbe Ha
CBeJIOLV WIM BELITAI € ITOKas3aTesl 3a GaBHATa TPAH3MIMja BO HOBYMOT MOJE Ha IOCTAIKA I 3a
HaIlyIITalb€TO Ha BOAEYKATa y/I0ra Ha CyJOT BO TEKOT Ha VMICIIMTYBabE€TO CBENOLM U1 BEIITALIN.

VckopucTeHOCTa Ha IIPUTOBOPUTE Off CTpaHA Ha OOBMHUTENNTE M OfOpaHaTa € pedncu
HOJIef{HAKBA, CO TOA LITO € 3abe/le)kaH TPeHJI Ha IOPAcT Ha MpYMMeHaTa Ha IIPUTOBOPUTE KAKO fiel
Ol CTpaTerujaTa Ha CTPAHKUTE BO IIOCTAIKaTa. 3a pasiayuKa Off MIHATOTOAUIIHUTE HOZATOLHU BO
KoU e 3a0e/IeKaHo JleKa OOBMHUTEINTE ce CIyXKe/le co mpurosopute Bo 20% Off pacipaBuTe, a
onbpanara Bo 15%, oBaa rofiHa e 3a0e/Ie>kaHo JieKa OOBUHUTENTNTE Ce CIy>XKeJle CO IIPUTOBOPH Ha
24% op, pacripaBuTe, a ofbpanara Ha 20% op pacrpaBute (rpadukon 6p.44).
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,[Iam/[ CyaoT I'o KOpUCTN CBOETO ,[Iam/[ CTPaHKNUTE IpUroBapaa Ha HAYMHOT
IIpaBoO a IIOCTaByBa Npallakba Ha Ha KOj Ce II0CTaByBaaT NpaliamarTa npu
CBe,IIOKOT/BeI.[ITOTO )II/IIIC? NCIINTYBAKBETO U 11O KOj OCHOB?
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Ipaduxon 6p.43 Ipacdukon 6p.44

Maxo HaJyIeXXHOCTUTE Ha CY[OT 3a IIOCTaByBame IIpalllaba Ha CBeJOLMTe VM BelITalyTe ce
HaMaJIeHH, CellaK CY[OT € JOJDKEH Jja TO KOHTPOIMpa HAYMHOT U PeOC/IeIOT Ha VICIIUTYBAbeTO Ha
CBEJIOINTE U BEIITAINTe BO IIOIVIe]] Ha JO3BOIEHOCTA Ha MpalllalbaTa, Ba/IMIHOCTA Ha Of[TOBOPUTE,
[IpaBeJHOTO MCINTYBame U OIpaBaHOCTa Ha Ipurosopure. Habmynysaunrte Ha Koamummjara
3abeexajze caMoO 2 pacrpaBU Kajie CY[OT He Ce TPIDKeN 3a JO3BOJIEHOCTA Ha IIPAIIAbaTa,
BaJIMIHOCTA Ha OATOBOPUTE U IIPaBeJHO UCIIUTYBame (rpadukoH 6p.45).

Jlamu cynoT ce rpybKy 3a I03BONEHOCTA Ha Npallamara,
BA/IMHOCTA HA OITOBOPUTE M IIPaBeIHO NCIINTYBambe Ha pacnpasara?
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oA HE HE, nemarire morpeba
OJ] UHTEPBEHIINja Ha CYyIOT
Ipaduxon 6p.45

IIOKOZIKY T BKPCTMME OBMe€ MOJATOLM CO MOJATOLVTE KOU Ce OffHECYBAaT Ha [OZHECEHNUTE
[IPUTOBOPU Ke 3abene)xnme meKa OOBUHUTENUTE U OPAHUTEIMTE MMAAT €HAKOB TPETMaH Off
CTpaHa Ha CYZOT BO IIOIVIE], Ha IPUTOBOPUTE, I1A [YPY U BO CIy9auTe Kafie CY[OT He Ce TPYDKeENT 3a
[IpaBefHO UCIuTyBame (rpadukon 6p.46).
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Ilanmu cymoT ce rpynKM 3a JO3BOIEHOCTA Ha IpallakbaTa, BaluJfHOCTa
Ha OJITOBOPWTE U NPABEIHO UCINTYBabe (CIIoOpes IPUTroBOpM)?

27

1 1 8

oA HE HE, Hemaure norpe6a o
MHTEPBEHIINja Ha CY[OT

B OO6GBMHUTENCTBOTO IIPUrOBapa Ha Ipaliama Ha ofgbpaHara
B OpbpaHaTa IpUroBapa Ha IpallamkaTa Ha OOBMHNUTENOT/OMTETEHNOT
B Hewma npurosopu

Ipadukon 6p.46

Omna mrTo ce jaByBa Kako CIOPEH IOJJaTOK Ce IIeTHaeceTTe CIydayu Kajie CyAoT pearupan Ha
OfIpefieHO Tpallae WM Ha HauMHOT Ha KOj Ce TIOCTaByBaaT IpalllamaTa 6e3 IMpUToa fla MMa
BJIO>KE€HO IIPUTOBOP Off HEKOja Off CTPAHKUTE BO IIOCTAIIKATa, MAaKO WIeHOT 385 cTaB 2 IpeBugyBa
JieKa ,IPeTCelaTeIoT Ha COBETOT 0 MPUTOBOP Off CTPAaHKMTE Ke 3a0paHy Ipalame 1 OATOBOP Ha
TIpanrame Koe BeKe e I0CTaBeHO, aKO TO OI[eHV KaKO HeOIYCT/INBO VTN MPETeBaHTHO 3a IPeMETOT .
Bakpara cuTyanuja IpeTcTaByBa Ipe4eKopyBarbe Ha 3aKOHCKM JOfleJIeHUTE OBIacTyBarba Ha CylIoT
u ucrara e ocratok of crapuor 3KII, kage cynor Gelire aKTMBeH PaKOBOAMUTE Ha IIOCTAIIKara
U, TIOBTOPHO, ITOKasares 3a 0aBHATA TPAH3MIMja BO HOBMOT aKy3aTOPEH MOJeI Ha KPUBUIHATA
HOCTaIKa BO KOja CY[OT € caMo IacuseH Habwyaysad. Ho, cammor 3KII mpuponecysa 3a oBaa
CHUTYyaluja, CO Toa LITO BeKe BO CTaBOT 7 HA MCTMOT WieH 385 NpOIuIIyBa fieKa ,BO TeKOT Ha
1[ef1aTa IoKasHa IOCTalKa IPeTCefaTe/IoT Ha COBETOT Ce TPYDKM 3a O3BOIEHOCTA Ha Ipalllambara,
Ba/mMAHOCTAa Ha OATOBOPUTE, IPAaBEAHO MCINTYBAIbE VM OIIpaBAaHOCTA Ha Hp]/[I‘OBOpI/ITe”. Osgue
OfIpen0M BCYITHOCT IIPMIOHECYBAAT 3a PasIMIHOTO TONMKYBahe Ha YICHOT 385 off CTpaHa Ha CY/IUNTe,
0co6eHO BO CHTyaluTe Kaje 0OOBMHETHOT HeMa OpaHNUTeNI 1 MCTUOT e HeyKa CTPaHKa, Off Koja He
MO>Ke JIa ce OYeKyBa JieKa IV [T03HaBa (YHeCUTe Y KOPUCTEHETO Ha IPUTOBOPUTE, AUPEKTHOTO
U BKPCTEHOTO VCITUTYBambe 11, TaKa, 3a6e/eXkaHy ce M CIyJan Kora CyAMUTe OfTydyBaar fa My
[IOMOTHAT Ha OOBVHETIOT BO IIOI/IE]] HA HAYMHOT ¥ JO3BOIEHOCTA Ha MIPAIIambaTa.

Bo morien Ha u3BegyBameTO Ha IMCMEHNUTe M MaTepUjaTHATE [JOKA3U Ce COOYyBaMe CO
Hepopedenoctyt Bo 3KIT 6mpejku He mocTojaT ofpesdyu KoM KOHKPETHO IO ypeAyBaaT HAYMHOT
Ha WU3BefyBame 1 IIpe3eHTMpalme Ha MarepMjajJHUTe LOKasy Ha ITlaBHata pacmpaa. Of
mobueHnTe mMofaTony 3abe/e)KyBaMe AeKa JOKasuTe JOMUHAHTHO Ce M3BeAyBaaT CO UNTAMEe U
Ipe3eHTIpatbe Off CTPaHa Ha CYHOT — Ha 48 pacmpasu foKasuTe O1Ie Ipe3eHTUPAHN O CTPaHa
Ha CyAoT, Bo 11 ciyuan ncture 61yie U3BefEHN CO IIPe3eHTHpatbe Off CTPaHa Ha CTPAHKATa Koja
rO HpeIoXKIWIA AOKA30T ¥ BO 6 CiIydan [OKasurte Ouie M3BeNeHM IPY UCINTYBame Ha CBEIOK
v Bewrrak (rpadukon 6p.47). Jokonky ru anaymsupame oppendure ox 3KII kou ce ogHecyBaar
Ha M3BeAyBarbe U IIpeflarambe Ha JOKAsuTe, KaKo ¥ OfpeRbuTe 3a UCONTYBambe HA CBELOLNTE, a
COITIACHO Have/laTa Ha JOKa)XXyBaibe Ha ,TeOplja Ha CIy4ajoT VM HOBMOT MOJENI HAa aKy3aTOpHA
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HOCTAIIKa, MaTepujalHITe OKasy Tpeba fa Oupar ImpeseHTUPAHM Off CTpaHa Ha caMaTa CTpaHKa
KOja IO IpeIoKIIa JOKAa30T, Ha HauMH Ha KOj Ke Ofie M3HeceHa HUBHATa COLPXKIHA U Ke Oupe
IafieH KOHTEKCTOT BO KOj TMe Ce OfHeCyBaaT Ha JOKKYBameTO Ha ,BUCTMHATA HA CTPAHKara,
OJIHOCHO ,,TeOpHjaTa Ha C/Iy4aj” Ha camaTra CTPaHKa.

Ha xoj HaumH Gea 3BeleHN MICMEHUTE M MaTepyjaTHUTE JOKa3n?

48
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0
Co unrame 1 ITo 6apate Ha I pyro
TIpe3eHTupame of CTpaHKaTa Ipu
CTpaHa Ha Cy[joT UCIIUTYBalbe
CBeJIOK/BellITaK
Ipa¢ukon 6p.47

HaumHoT Ha perucrpupame Ha pacrpasaTa e perynmupal co wieHoT 374 on 3KII, cnopen
KOj WIeH cTaB 1 1 2 ,,TeKOT Ha IVIABHATA pacIpaBa ce CHUMA TOHCKI WIN BU3YEeTHO-TOHCKU I
»Ha TIOYE€TOKOT Ha pacIpaBaTa, IIPeTCcefaTe/IoT Ha COBETOT I'M M3BeCTyBa MPUCYTHUTE CTPAHKU
U OpyrMTe Y4eCHMIM BO IIOCTAIlKaTa 3a Toa fieKa paclipaBaTa ce CHMMA U JieKa CHUMKaTa
[IPeTCTaByBa TOHCKY VTN BM3YeJTHO-TOHCKM 3aIIVC Of Ofp)KaHara pacmpaBa. VICTHOT WiIeH BO
CTaBOT 3 npeaBuayBa feka ,Kora He HOCTOjaT TEXHMYIKN YCTIOBM 3a TOHCKO MJ/IM BU3Y€E/THO-TOHCKO
CHMMarbe Ha TEKOT Ha I7IaBHATa PAacIpaBa, IPeTCeaTeIoT Ha COBETOT MOXKe /Ia Hape/y 33 TEKOT Ha
[JIaBHATA PAcIIpaBa fja ce BOAM CTeHOrpadCKy 3ammMCcHUK.

Kaxko ce perucrpupa TeKoT 1 U3BeIyBamheTO Ha JOKa3MTe Ha ITTaBHATa pacnpaBa?

PacnpaBata ce Bogu co
3aIVICHUK IIPEKY TMPEKTHO
BHecCyBambe 52%

Pacmpasara ce Bopiu
CO 3aIVICHMK TIPEKy
IMKTUpare 48%

Ipadukon 6p.48

Jloxonky ru aHanmmM3upame NpuOpaHNUTe IIOZATOLM, Ke YBUAVIME JieKa BO OBOj fiell IIpaKcaTa
HajMHOTY OTCTAITyBa Off 3aKOHOT, IOpaji) TOa IITO He e 3abele>kaHa HUTY eflHa paclpaBa 4ij TeK
Ce perucTpupa IpeKy CHUMambe, WIN IPeKy BOAeme Ha CTeHorpadcky 3amicHMK. IIpnynHa 3a
OBa € He[IOCTUTOT Ha OIlpeMa 3a CHUMambe BO HajTO/IEMIOT OPOj Ha CYJHNIN, KAKO U HETOCTUIOT
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Ha CTeHOrpadu, MOpafy LITO 3AMUCHUKOT Ce BOAY MPEKy OOMYIHO JFAKTHIOrPadCKO BHECYBAIbeE.
Maxko He cTaHyBa 360p 3a CyLITeCTBEHA [IOBPE/iA HAa 3aKOHOT, CeNaK OHa IIITO 3arPIDKYBa € LITO BO
pedncy HOI0BMHA Off Hab/bynyBaHUTe pacrpasu (48%) e 3abemexkaHo JleKa 3alUCHUKOT Ce BOLU
[peKy AMKTHUpatbe Ha CyaujaTa 1 napadpasuparbe Ha IpallaraTa WIN UCKasUTe Ha CBEJOLUTE 1
06BuHeTHOT. (rpadukoH 6p.48)

l [TPABO HA ITPABUYHO CYJEIGE - ETHAKBOCT
HA OPYIKJETO

Bo mornen Ha MepemeTO Ha €JHAKBOCTa Ha OPYXjeTo, Hal/byfyBauuTe ja aHa/lIU3Mpaa
IpaKTUKaTa Ha CyIOBUTE, KAKO UM MUHATUTE TOMHM, BO OfJHOC Ha €JHAKBMOT TPETMaH Ha
CTPaHKUTE Off CTPaHa Ha CYJOT.

Hanu op6panara u 06BMHNUTENOT 6ea eIHAKBO TPETUPAHN Off CTPAaHa Ha
CyAMjaTa BO BPCKa CO IPUTOBOPUTE M CIL.

HE 2%

TIA 98%

Ipaduxon 6p.49

EB1IeHTHO € eKa BO efleH C/Iy4aj CYAOT MMaJl IPUBIUIETMPaH TPETMaH KOH OOBUHUTENICTBOTO
(rpadmkon 6p.49), OZHOCHO HeraTMBHO OM/I HAaCTpoeH KOH 06BMHeTHoT. Co TOa, MOXXKeMe fa
KOHCTaTHpaMe JieKa BO TEKOT Ha [JIABHATA PaclpaBa, CYAOT BO HAjroneMnoT 6poj of caydanre e
HEIPUCTpPaCeH, OXHOCHO MOAeIHAKBO IV TPETHPA CTPAHKIUTE BO IIOCTAIIKATA.

CratucTnyky, Moxke jga 36opyBame 3a 100% sromeMyBame Ha NPOLCHTOT BO ORHOC Ha
MIHaTaTa TOMHMHA 1 Toa of 1% MuHaraTa rofjuHa Ha 2% CIopef, IIOfATOLMTE 32 OBaa rOfIMHA.
Cemak, co ories Ha GaKTOT fieKa ce pabOTH 3a MHOTY HMCKM ITPOIIEHTH, CMeTaMe JieKa He MoJKeMe
la M3BefleMe 3aK/ITy4OK JieKa ce paboTu 3a CeprosHO BJIONIyBale Ha COCTOjONMTE BO OFHOC Ha
€/JHaKBJMOT TPE€TMaH Ha CTPaHKUTE Off CTpaHa Ha CYZIOT.
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Hanu ogbpaHaTa ru MMalie UCTUTE MOXKHOCTH KaKO 1
OOBMHNTEICTBOTO BO Mpe[Iarame JOKa3u

HE 2%

A 98%

Ipaduxon 6p.50

[MopeHAKOB MPOLIEHT KAaKO ¥ MUHATaTa TopmHa off 2% (rpadukon 6p.50) e 3abemexxan BO
IIOIVIe]| HA OLlEHKATa Ha e[[HAKBATa MOXXHOCT 3a IIpe[jIaratbe TOKas3! Off JBeTe CTPAHKU BO TEKOT
Ha IJIaBHATA PacIIpaBa.

Cermak, BO 0Baa HacoKa 611 ro MOBTOpPI/IE 3aK/TyIOKOT Off MIHATaTa FOAMHA eKa, BIIPOUYeM,
OTPaHMYYBAbETO HA [PABOTO HA €JHAKBOCT HA OPY)KjaTa HajMHOIY Ce JO/DKYM Ha Hee[HaKBITe
MOXXHOCTH Ha CTPAHKITE, IIPefi C& BO TEKOT Ha [IPETXOAHATA [TOCTAIKA KOra Ce Ip1Oupaar JOKasure,
[IOBP3aHY BO HACOKA Ha HeeJTHAKBaTa (DMHAHCICKA U OllepAaTHBHA MOXXHOCT Ha ofibpaHara vis-a-vis
0OBMHUTENICTBOTO BO IIOITIE]] HA OTKPUBABETO, 00e30eAyBambeTo I IPUONPAHETO Ha TOKA3UTE BO
TEKOT Ha IIPETXOfHATA [COTaNKa. TOKMY 3aT0a, IOBTOPHO alle/lpaMe fieKa € MOXKHO HepeanHo
OlLleHyBabe Ha IIPAaBOTO Ha €[HAKBOCT HA OpPY>XjaTa BO TEKOT HA KPVMBUYHATA [OCTAIIKA JOKOIKY
OBa IIPABO € OLIEHYBAHO MCK/TYYMBO IIPEKY TEKOT Ha [IABHATA PAcIIpaBa.

l ITPABO/HAYEJIO HA JABHO CYIEIHE

Bo morzes Ha OLeHKAaTa Ha HA4yeJlOTO HAa jaBHOCT Ha pouminrara (rpaduxoH 6p.51 u
Ipaduxon 6p.52), BO OZHOC Ha MUHATaTa FOfMHA 3abe/IeXKyBaMe BIIOLIyBakbe BO [Ba CIyday Kora
Ha0/byfiyBaunTe 3abe/e)kae HENPABMIHO MCKIydyBake Ha jaBHOCTa Of I7IaBHAaTa paclpaBa,
u3paseHo Bo 1% off rpapuuKMOT IpuKas mog 6p.52.

CMerame fexa BO OBIe, [1a Ce HaJieBaMe U30/MUPAHI, CITy4al CyOT HECOOABETHO Ha CTPAHKITE
¥l Ha IIPETCTaBHMIINTE Ha jJABHOCTA MM I' 0OPA3TIOXKIIT OCHOBITE 3a UCK/IydyBatbe Ha jaABHOCTA Off
cypunuara. [Ipuroa ce HafieBaMe JeKa OBaa IIPAKTNMKA He OU CMeesia fia ce TO/IEpHUpa Of CTpaHa
Ha CY[J0BUTE, a CTUTe 61 Tpebasio [a MOCTAIlyBaaT Co 0COOEHO BHUMAHNUE TIPU UCKIYIyBamETO
Ha jaBHOCTA Off CYACKMTE POYMIINTA, OCOOEHO MMajKy ja IIpefBUA IeHepalHaTa Iepleniyja 1
HezoBepba BO CyACTBOTO."

19 Buaw ru Ha npumep 3abenemkure of Vsemranre Ha Pajuxapy [Ipube rpynara. locranuu Ha: http://www.
sobranie.mk/downloaddocument.aspx?id=90ab4ae4-f7c7-4fd4-a60d-4{3294bd5d77&t=doc
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Jamm npeTcTaBHMIINTE HA jABHOCTA
Hanmu cypemero Gerre jaBHO WM MeguyMuTe 6ea CrpedeHu a

IPUCYCTBYBAaT Ha Cy/lelheTo

IIA 1%

HE
1% HA

99%

HE
99%

Ipaduxon 6p.51 Ipaduxon 6p.52

Bo mornen Ha mopoOpyBame Ha HAYe/IOTO Ha jaBHOCT Ha CY/eHAaTa, 3a >Kajl, MOXKeMe [a
KOHCTATVpaMe JieKa OBaa roAyHa BOOIIIITO He 01T 3eMeH IIPefBI/ 3aK/TyI0KOT Off MMHATaTa TO1HA
U IIperiopakara 3a ofoOpyBarbe Ha CICTEMOT 3a 00jaByBare Ha BPEMETO M MECTOTO Ha CyJierhara
KaKo efleH Off HauMHUTe 3a 3rojleMyBake Ha IHeplielljata Ha CYSOBUTE KAKO TPAHCIAPEHTHM
IenuTeNy Ha mpasiaTa. Ila Taka, oBaa rofMHa, HAMeCTO MOAOOpyBame Ha OBaa cOCTojOa MMaMme
BIIOLIyBae 11 Toa off 19% Bo 2016 roxuHa Ha 21% oBaa roguHa (rpaukon 6p.53).

Ha 0BOj HaulH e eBUJIEHTEH JIOMNOT TPEH ] BO MOIVIE, Ha PYHKIVIOHUPAbETO ¥ TEXHUYKOTO
OfIp)KyBalbe Ha €eKTPOHCKATa OIpeMa 3a objaByBame Ha BPEeMETO U MeCTOTO Ha pOdMIITaTa
3a CyfemaTa Co LITO ce TIOTBPAyBa BIIEYaTOKOT 32 HETPIVDKA ¥ HEMHBECTHparbe BO TeXHMYKATa
ormpeMa Ha IIOJOIT IIEpMOJ, IITO BO TO/leMa MepKa BiIMjae Ha IIepIiellyjaTa Ha jaBHOCTAa 3a
(YHKLIMOHMPAKBETO Ha CY[IOBUTE BO Ip>KaBaTa.

Jlanmu MecTOTO U BpeMeTo Ha CyfiereTo 6ea jaBHO 00OjaBeHM Ha
Ta6/maTa HaBOP Off CyTHUIIATa

HE 65
IV 241

0 50 100 150 200 250

Ipaduxon 6p.53

Bl HAYEJ/IO HA HEIIPUICTPACHOCT

Bo moren Ha omeHKaTa Ha IIPAaBOTO HA HENPUCTPACHOCT Ha CYHOT, KAKO OCHOBEH [ie
of mpaBoTo Ha (ep mOCTamyBarbe, 3a pasaMKa Of MMHATaTa TOAVHA KOra Hab/pymyBadmre
He ITIOCBEfOYM/Ie 3a CIy4aj BO KOj CTpaHKMTe mobapaje m33eMare Ha CyAUNTe, OBaa TOAMHA
Hab/by/yBadnTe BO JBA CIIyIal perucTpupae bapare 3a n3zeMabe Ha cyanuute (rpadukoH 6p.54).
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ITpBuoT cnydvaj 6111 MOpafyu MOCTOEHE Ha OIMCKM POFHUHCKY BPCKM Ha CyfUjaTa co HeKoja
Off CTpaHKMTe, [JOfieKa BO IPYTMOT CIydaj CTaHyBano 360p 3a HmpyMeHa Ha (aKyITaTMBHUOT
OCHOB 32 M33eMarbe Ha CYANUTE, OHOCHO ITOCTOCHE Ha FeHepaHO COMHEBambe BO ONHOC Ha (He)
IPUCTPACHOCTA Ha CyAujaTa BO cMycIa Ha wieH 33 ox 3KIL

[Tpu Toa, MHTEpPECHO 3a KOMEHTAp € 30IITO Cy/iujaTa YIITe Ipef, I0YeTOKOT Ha POYUIITETOTe
caMMoT He mmobapain n3zemambe off IIpeTceaTenor Ha CyfOT, @ JOKOJIKY HaBUCTIHA ce paboTerno 3a
OMMCKY POTHMHCKY BPCKM BO cMuca Ha wieH 33 ox 3KII, co 1ITo BOOMIITO HeKOja Off CTPaHKNTe
He 61 MOXKerTa Jla IpUroBapa Ha IPUCTPACHOCTA Ha CYA0T, 0CO6EHO MMajKM ja IpefBI], OKOTHOCTA
ZleKa BO OBUe CITyday CyAujara caMyuoT 6u Tpebano fa BOAM CMeTKa 3a CBOjaTa HEIPUCTPACHOCT,
OJIHOCHO caMIoT 61 Tpebaro fa ce 133eMe Mo CIy>KOeHa JOIKHOCT.

Jamm 6enre mo6apaHo M3eMambe Ha CyAMjaTa MIV HOPOTHUINTE?

IA, 3apagu
CyAMjaTa Koj € BO
CPOJICTBO CO HEKOj
0]} CTPaHKUTe
50%

A, 3apagu gpyro
50%

Ipadukon 6p.54

TpeHpoT Ha MOpacT Ha CTABOT Ha CYAMUTE BO IOITeN Ha aKTOT fleKa Beke MMaatT 0(pOopMeHO
MICTIelbe 3 TIPEeJMETOT LITO BIIMjae BP3 HUBHOTO OfIydyBaibe eBUACHTVPAH MIHATHTE TOLVH
6wt 3abenexxaH off CTpaHa Ha HaO/pbygyBadlTe 1M OBaa roguHa (rpadukon 6p.55). 3a pasnnka ox
MMHATOTOIMIITHUTE 2% OBaa rOAMHA MMaMe MopacT Ha 3%.

OnHOCHO, OBaa rofiyHa Hab/byyBauNTe OBaa HeraTMBHA IPAaKTHKA Ha Cy[AMUTe ja 3abenexarne
BO 5 CJIydan IITo, Mako OPOjHO ce MOMAJIKY Off MIHATaTa rofuHa (7 CIydan), CopefeHo co 6pojoT
Ha aHA/IM3MPAHM IIPEAMETH [IPETCTaByBa IIOPACT 3a eHA TPETNHA BO OHOC HA MIUHATATA TOAMHA.

Jamu n3rnepanie gexa CyaujaTa Wi HOPOTHULNITE BeKe MMaaT
odopMeHO MICTTerbe KOe MOJKe /Ia BMjae BP3 OTyJyBambeTo?

A
HE 3%

97%

Ipadmkon 6p.55

3a JKaJl, OBaa rojjyiHa, IOBTOpPHO KaKO 1 MIIHaTaTa rojyHa, OBOj IIOJATOK C€ TEMEIN HajMHOI'y Ha
TIOCTAIIKNUTE 3a OLI€EHKAaTa Ha IIPM3HAHMETO 3a BMTHA Ha OOBMHETOTO mnne. MHTePeCHO € I€Ka BO OBUE
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CIy4an CygoT c€ OfHECYBa/I KaKo [la o O4Y€KyBa/I IIPM3HAaHNETO Ha O6BI/IH€TI/IOT, I1a CXOTHO Ha TOAa 1 HE
B/IOJKW/I IIPEMHOT'Y MHTE/IEKTYa/I€H HAIlOP [Ta OLIEHN a1/t OBa IIPMI3HAHIE 01710 CBECHO 1 JIOGPOBO}IHO
KaKO I 1a/ii MajIo JOBOJIHO 1 COOABETHM TOKa3M BO HACOKA Ha HETOBa (l)aKTI/[‘IKa IIOTKPEIIEHOCT.

Bo mopefHaKoB TPOLEHT KAaKO )i MMHATaTa TOfMHA Oelue 3abele)XaHa NpakTMKaTa Ha
3aIlIalllyBame Ha OOBMHETHOT Off CTpaHa Ha CYyHOT (rpadukoH 6p.56), OGHOCHO caMO BO efieH
HPOLIEHT Off Ha0/bYyBaHNITE POUMILTA.

Hamu cyaoT ce ogHecyBa o 3aIUIalIyBame KOH O1T0 Koja Off CTPaHKNUTe?
A
1%
HE
99%

Ipacdukon 6p.56

Cemak, cMeTaMe JeKa M IIOKpaj HMCKHOT IIPOLIEHT, OBaa IpakTuka Ou Tpebamo ma ce
MICKOPEHH Off CTPaHa Ha CyAMITe CO IITO ITIaBHATA pacipasa 6y 6uia neplenpaHa off CTpaHa Ha
00BMHETHTE KAKO IPOCTOP Kazfie 611 mMasie (ep 1 MOfe[HAKBI MO>KHOCTH f1a TO YXKMBAAT YCTABHO
3aTPAHTMPAHOTO MIPABO HA IIPECYMIII[VjA Ha HEBUHOCT.

Ilam/[ CyJoOT HE BHMMaBallI€ 3a BpEME Ha CYI[e}beTO?

TIA 4%

HE 96%

Ipadmkon 6p.57

VHTepeceH 3a KOMEHTAP € 11 IIOJATOKOT KOj MIHATaTa FOAMHA He Oellle eBUECHTIPAH Off CTPaHa
HaO/bylyBaduTe, a Ce OffHeCyBa Ha (aKTOT Ay CyOT OOPHYBA JOBOIHO J COOIBETHO BHUMaHMe
Ha IJIaBHaTa pacrpasa (rpadukon 6p.57). ITa Taka, oBaa rofyHa BO 5 ClIy4yau, OfJHOCHO Ha 4% off
HaO/bylyBaHNUTE POUMINTA, HAO/bYAyBauNMTe CTEKHa/le BIICYATOK JieKa CY[AMUTe He BHYMABaaT Ha
TOA IITO Ce OfiBMBAIO BO cyfHunaTa. CMeTaMe JieKa Ha OBOj HaUMH Ce ITOTKOITYBa BIIEYaTOKOT 32
HENPUCTPACHOCTA Ha CY[AMNTE, a Ce IIOTIIOMAara reHepMparbeTo Ha 3aK/Ty4OKOT JleKa Cy/IMITe OffHaIIpeT]
MIMaaT JJOHECEHO OJTyKa BO KOHKPETHMOT CITy4aj, IIa CXOHO Ha TOa U He OOpHyBaaT BHMMaHNUE Ha
CTpaHKWTE 1 C€ He3aMHTEePECHPaHM 3a CTydyBambaTa BO TEKOT Ha POUMILITETO Of I/TaBHATa PaclipaBa.

OcobeHo 3roneMyBame BO OHOC Ha MIHaTaTa TOfYIHA JIMaMe BO OJJHOC Ha HeCOO[BETHATa
ex-parte KOMyHMKallMja Ha CyOT CO CTpaHKuTe (rpapmkoH 6p.58). VIMeHo, 3a pasmuka of
MMHaTOTOMIINTe 4%, OBaa TOAMHA OBOj OONMMK Ha KOMYHMKaIMja OWI eBUIEHTVMPAH Of
Hab/byayBadnTe BO AYpH 8% Off CTyYanTe, OTHOCHO Ha 12 pacrpaBu.
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OBa caMo ja HOTBPAYBa HEOIIXOZHOCTA Of CIIPOBeNyBarbe HOMOMHNUTeNHA 00yKa Ha CYAMuTe
3a ICKOpeHyBalbe Ha IPAKTUKATa Ha BAKBa HECOOABETHA KOMYHNKaIIMja Ha CYIUUTe CO CTPAaHKUTE
o 1mTO 611 MOXKerIa fia ce 3TO/IeMI U AoBepbaTa Ha jaBHOCTA BO HEIPUCTPACHOCTA Ha CY[UNUTE BO
TEKOT Ha KPMBUYHUTE IIOCTAIIKM.

Janu nmaiie HeCOOiBeTHA eX-parte KOMyHMKaIja?

HE HE 130
A IA; 12
0 20 40 60 80 100 120 140

Ipaduxon 6p.58

B ITPECYMIIIIMJA HA HEBUHOCT

ITounTyBameTo Ha MPABOTO Ha IPECYMILMja HA HEBMHOCT Ha OOBMHETOTO JNLE € Of
CYIITMHCKO 3HaYere 32 OCTBAPYyBabe Ha IPAaBOTO Ha dep cynere. VIMEHO, JOKOIKY OBa HAYeIo
He O1jle OCTBAPEHO Ce OBEAYBa BO Ipallare e(hUKACHOCTA 11 OCHOBAHOCTA HA CUTE OCTAHATH
IIPOLIeCHN rapaHuuy 3a ¢ep Cyierme Ha 0OBUHETHOT.

ToxMy 3aT0a, BO paMKITe Ha HaO/byIyBaHNUTE CY/eHha, eIHO Off IIpalllamara ce OfHeCyBalle 1
Ha (aKTOT Aanu 0OBMHETOTO /uile epUKACHO IO KOPYCTEIO IIPABOTO fja Ce OpaHM cO MOTUYeHhe I
KaKOB OMJI TPeTMAaHOT Ha CY[JOT KOH 0OBMHETHOT BO OBMe cay4an (rpadukoH 6p.59).

I[a)m MMaTeE BIIEYATOK IE€KA CYyTOT M3B/IEKOI HETAaTVBHY 3aK/Ty40L U OfY
KOpUCTEHETO HA IIPABOTO HA MoTYee?

A
4%

HE
96%

Ipadukon 6p.59

Cropey mopaTonMTe Off CYAOT MOXe Ja 3aKayuyuMMe [leKa BO YeTUPM IPOLEHTH Off
MOHMTOPMPAHUTE CIydau CYHOT HMOCTalMI CIPOTMBHO Ha oapenbure oxn 3KII, ma mpaBoTto
Ha Mondere Ha OOBUMHeTMOT Omio 3noymorpebeno. HamoMmHyBaMe fieka ¥ ITOKPaj HUCKMOT
IIPOIIEHT eBUIEHTUPAHY CTy4yan, camo 4%, CyJloT He CMee Jla 'O TpeTypa IPaBoTO Ha MOTYerhe Ha
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0OBMHETHOT Ha HEroBa IITeTa, OMIejKM Ha TOj HAYMH CYAOT HEONPABJAHO Ce CTaBa BO I10I0XK0a
Of1 KOja ja OAAP>KyBa Te3aTa Ha OOBMHUTENIOT 6e3, IIPNUTOa, f1a II0CTOjaT COOABETHU U JOBOIHIA 11O
KBa/IUTET U 110 06eM [JOKasy KOU IITO jABHMOT OOBMHUTE O¥ I IPETOUIT HA CYAOT CO LITO U 611
Ce IOKaXKaJIo IeKa OOBMHETHOT € CTOPUTETI Ha KPUBUYHOTO JIETIO.

Ha Toj HaumH, paBoOTO Ha MOTUYee 61 Tpebao fja ce TpeTupa off CTpaHa Ha CYHOT CaMO BO
KOPUCT Ha OOBMHETHOT 1 BO HACOKA Ha IIOYMTYBAmEeTO Ha YCTABHO 3arapaHTUPAHOTO HAYETIO Ha
IIpeCcyMIIIja Ha HEBUHOCT.

Hanu mocroelie HeNITO WITO 6¥ Cyrepupano geka He € HOYUTYBAHO
HA4e/T0TO Ha IIPeCyMIIIja Ha HEBMHOCT?

oA
4%

HE
96%

Ipacdukon 6p.60

BO I/ICTaMepKa KaKOo I MIMHATAaTaroanMHa, OMHOCHO BO 4% CyI[OT Heja HO‘{I/ITyBaTI r[pecyMr[quaTa
Ha HEeBMHOCT Ha 00BUHeTHOT (rpadukon 6p.60). Ilpuroa, He MoxxeMe fa OGueMe 3aOBOJIHU CO
(l)aKTOT IEeKa, BO IIOI/Ie] Ha HO‘—II/ITyBaH)eTO Ha HpecyMnquaTa Ha HEBMHOCT Ha O6BI/IHCTI/IOT on
CTpaHa Ha CyfjOT, CYAOBUTE VMMAJIe PeaTiBHA KOH3UCTEHTHOCT OV/IEjKIL, COITIACHO IIOJATOLITE
off HaO/byAyBaHNUTE IPEAMETH, MOXKE Jla 3aK/IydyMe JieKa Kaj CYZOBUTE ITOCTOM IIPAKTUKATA BO
HOeIMHEYH CTyYall ja Ce IIOCTaByBaaT BO KOPMUCT HA OB/IACTEHNOT TY)KUTEL.

Ha Toj HaumH CymoT, 3a >XaJ, He IIPETCTaByBa He3aBUCEH ¥ CaMOCTOEH apOuTep, TYKY
IIpaBy [HOBpefa Ha IIpaBara Ha 06BuHeTnoT. CMeTaMe fleKa OBaa MPAKTHUKaA Ha CYAOT O6u Tpedano
la ce MICKOpeH! 0COOEHO MMajKI ja IpelBII 3aKOHCKAaTa MO>KHOCT 3a IIPYMEHA Ha MHCTUTYTU
KOU IITO 3HaYaT JOOPOBONHO OTKaKyBame HAa 0OBMHETHOT Of OBa CBOE 3arapaHTUPAHO IIPABO,
IIPeBEHCTBEHO MMAjKI ja IIPeABI MOXHOCTa OOBMHETHOT [ja afie IIPM3HAHNE 32 BUHATA W [ja
ce IIPMMEHN MIOCTAIIKATa 3a CIIOTOAyBambe 3a BUIOT 1 BICHHATa Ha KPMBUYHATA CAaHKIIMja BO eHA
nopana (asa off KPMBUYHATA TOCTAIIKA.

Ha Toj HaunH, JOKOJIKY er3uCTIpa MpaKTuKara o 4% CyfoT fa MOXe [ja OfIydyBa 6e3 IpuToa
fla ja MOYUTYBa IIPeCyMII[MjaTa Ha HEBUHOCT Ha OOBMEHTHOT 1 a Ouje IPUCTPAceH Ha Herosa
IITETa, Ce JOBEAyBa [0 Ipalllamhe HeroBaTa y/lIora Kako 3allITUTHMUK Ha IIpaBaTa Ha OOBMHETHOT,
KaKo I ce T0BeyBa BO IIpalllalbe HEroBaTa y/Iora KaKo TapaHT Ha IPaBOTO Ha dep cyaeme.

Hl EOVIKACHA OJIBPAHA

IIpaBoTo Ha edumkacHa ofOpaHa U OBaa TOAMHA Of CTpaHa Ha HabpyayBauure Oele
QHA/IMBMPAHO HM3 CeT Off Mpalllaiba KOM Ce OfHeCyBaa Ha IIOyKaTa 3a IpaBaTa Ha OOBMHETHOT,
edukacHocTa Ha OpaHMTENNTe BO OCTBAPyBameTO Ha CBOjaTa Tepuja HAa CIydaj BO TEKOT Ha
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[JIaBHATA PACIpaBa, KaKo BO IIOIVIEN Ha IPUCTAIIOT HAa OfOpaHaTa 0 CUTe HOKa3M U OLleHKaTa Ha
COOZIBETHOTO BpeMe 3a IIOATOTOBKA Ha ofOpaHara.

Bo moryien Ha onieHKaTa Ha epeKTMBHOCTA Ha IPAaBOTO Ha offOpaHa (rpadukoH 6p.61) HaimTe
HaO/byayBaun 3abenexxase MMHIMAJTHO BIIOITYBabe Ha COCTOjONTe. 3a pas/inKa off eBUIeHTUPAHNUTE
12% op ctyyanTe MUHATaTa FOAMHA, OBaa TOf{MHA HAIIMTe HAab/by[yBadnM 3abenexare HeCOOIBETHO,
OfIHOCHO Hee(MKaCHO 3acTallyBame Jypu Bo 14%.

[lanu nmare BIie4aTok jjeKa GpaHMTeNNTe He yCIleaja 1a 'V 3aCTalyBaaT
CBOMNTE KIVEHTY COOBETHO?

oA
14%

HE
86%

Ipadumkon 6p.61

CoracHo oBHe TIOAATOLM MOXKe fla 3aKIy4MMe JieKa MUHATOTOMIIHATA IIPEIopaKa yraTeHa
mo 6paHutenure, a 1 1o AxnokaTckara Komopa, He e seMeHa IpelBNUf, I1a 3aT0a IIOBTOPyBaMe 1
OBaa rofiJfHa JieKa e HeOIIXO[HO aJiBOKAaTypaTa KaKo CTpy4Ha ¢ena fja ce Tpioku 3a 0b6e3benyBarme
IOCTOjaHN OOYKM ¥ YHAIIpefyBake Ha Npo¢eCHOHATHNUTE CTAaHAApAM Ha CBOMTE WIEHOBMU,”
ocobeno Bo ycrnosnu kora Bo 3KII e BOBefleH aKy3aTOpeH CUCTeM BO Koj euKacHaTa ofdpaHa nMa
KJIy4YHO B/IMjaHMe BP3 KOHEYHMOT MCXOJ] Ha KPMBMYHATA ITOCTATIKA.

Toxmy 3aToa cMeTaMe fieKa e HeOIXOiHO AfiBoKaTckaTa KoMopa ia opaboTyt Ha JOIOTHUTETHN
nporpamiu 3a o0yka Ha CBOMTE WICHOBM M TOA IMPOrpaMi 3a 00yka Ha MOCeOHNUTe CHerUIHN
enemeHTn off 3KII, xako 06yku 3a BOBEHU TOBOPM, T€OPUja Ha CIy4aj, BKPCTEHO MCIUTYBAkbeE,
KaKo 1 06yKu 3a epMKaCHO OpraHMU3Mpame 1 ITaHMpPabe Ha areH/jaTa Ha aJiBOKAaTHUTe, UMajKI1 TO
npenBuy GakToT AeKa epuKkacHaTa ofdpaHa Bo Hacoka Ha nmpyumeHa Ha 3KII Hy>kHO 6apa moronema
IIOCBETEHOCT U IIOAITOTOBKA Ha OpaHUTENNTE BO TEKOT Ha KPMBUYHUTE TIOCTAIIKIL.

Bo opHOC Ha Ipo6eMuTe CO KOM HajuecTo Ce CpeKaBaar GpaHMTeNNTe IPY 3aCTAIyBAbETO,
Off ToOueHNTe IofaTOLM o Hab/pyayBaunTe (rpaduKoH 6p.62) e YITBpLeHO AeKa BO 9 caydyan Ha
OpaHMTeNNTe WM He UM OVle OCTaBeH! JOKA3MTe VI TIaK MMAJIe /Ty MeH IPUCTAI 50 TOKA3NUTe.

OBoj IoJaTOK BO OIHOC Ha IIPETXOJHATA TOfIHA € B/IOLIEH 32 efleH C/Iy4aj, OffHOCHO JI0feKa
MIHATara rofuHa 6ue 3abenexxanu 8 cydan, 0Baa TOfYIHA OBaa HeTaTVMBHA IIPAKTUKA Off CTPaHa
Ha CyfoT e 3abeneXxaHa BO 9 CIydam IITO, MMAjKM FO NPEABUJ BKYIHUOT OpoOj HaO/bYAyBaHU
IIpefIMeTH, TO TeHepypa 3aKIy4yoKOT MHeKa JMMa CEepUMO3HO 3ro/ieMyBame Ha OBaa HeraTuMBHA
eBUJeHTUPaHa IpaKTHUKa of ckopo 50%, ogHOCHO 07 1,7% MuHaTaTa rofnHa Ha 2,5% oBaa roguHa.

Bo Taa Hacoka, Hab/pyyBadNTe MMAaT 3a0e/Ie>KaHO MHTepPeCHa IIPAKTIKA BO €fjeH CIy4aj BO
KOj ITOBeKe /uIia 61171e COOOBMHETI IIPM IITO CYAOT Ha OpaHNUTENTNTe Ha COOOBIHETUTE M JO3BOJINIT

20 3a3HavereTO Ha yIoraTa Ha GpPAaHMTENOT BO TEKOT HA aKy3aTOPHATa KPMBIYHA IIOCTAIIKA, HA IPUMeEp BUAM Kaj:
Heumann M., Plea Bargaining: The Experiences of Prosecutors, Judges and Defence Attorneys, University of
Chicago Press, 1978
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CeJIeKTUBEH YBUJ BO JOKa3uTe Ha 0OBMHUTEICTBOTO. OFHOCHO YBUJ BO [JOKAasWUTe KOM IITO Ce
OJIHECYBAaT CaMO Ha CEKOj O COOOBMHETNTE 1MOCe6HO, HO He U Ha uemnoT npepmeT. CormacHo
0Baa IPAaKTUKa, CMeTaMe fleKa € HEONIXOHO fIa Ce aloCTpodupa MOrpelIHaTa IPaKTHKa Ha CYAOT
3a KaKBO OWIO OrpaHMYyBarbe Ha IPUCTANOT Ha OpaHUTeNNTe [0 [JOKa3NUTe HA OOBUMHEHMETO
6upejku HuTy egHa onpenda ox 3KII He ro mpenBUAYBa OBaa OrpaHNYyBakbe HA IPABOTO HA YBU
BO CIIUCHUTE HA OOBMHUTENIOT.

Ha Toj HaumH, IpeKy HO3BOMYBamETO CEMEKTUBEH YBMUJI BO CIUCUTE Ha OOBMHEHMETO,
BCYIIHOCT Ce OTPaHNYyBa IPaBOTO Ha epMKacHa ofbpaHa Ha OPaHUTENIOT.

Hanu on6panaTa ce mMOXKaM jeKa:

6
5
4 3
3
2 1
0
He nm 6un He po6une He nm 6ue Ipyro
JajieH IPUCTAIl  M3BECTyBarbe 32 [OCTaBEHN
JIO CUTe JOKas)  3aBplIyBarbe Ha JOKasuTe
ucrparara
Ipacuxon 6p.62

ITpomeHTyanHO wM3paseHo, 3afoOBOIYyBa (PAKTOT jeka OpaHuUTenuTe CaMo BO 6% Of
Hab/byyBaHUTE POUNIITA MMAJIe 3a0€/IeNIKIL BO OFHOC Ha BPEMETO 3a MOATOTOBKA Ha IIPEMETOT,
HOC66HO I/IMajI&]/I M npeaBul apryMEHTUTE [€Ka CyauuTe BHUMaBajI€ IIPV HACPOIYyBambETO Ha
IpegMeTHTe [ja T 3eMaT IPeABIU/ [IPeA/Io3NTe Ha OPAaHNITENNTE 32 TOBOTIHO BPEMe 3a ITOfTOTOBKA
Ha offbpanara (rpadukoH 6p.63).

Hamu og6paHara ce mo>kaau feka BpeMeTo 3a MOATOTOBKa Ha ofOpaHaTa
He G110 JOBOTHO VIV IMAJIO PeCTPUKIIMN?

TIA
6%

HE
94%

IpadukoH 6p.63
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Cemak, aHa/MM3MPajKy I'M OBME MOJATOLM BO KOpeJaljija CO MOfATOLMTE 32 OfIOKYBarbe
Ha POYMINTATA HOPALU OTCYCTBO Ha OPaHMTEINTE MOXeE [a TO HOTBPAMME MUHATOTOAMUIIHIOT
3aK/Iy9OK JleKa € HeONXOHO IOTPe6GHO fa ce HampaBM MHTepBeHNMja Bo oxpenbure ox 3KII Bo
HACOKa Ha MPOIINPYyBakbe Ha 3aKOHCKNUTE POKOBU CIIOPE] KOY OCOMHUYEHNOT U OPAaHNUTENIOT BO
TEKOT Ha MCTparaTa MMaaT IpaBo [a JOCTaBaT OIpele/leHN MCIIPaBM, JOKa3u mwin fa 6apaar of
OOBMHITENIOT [ja CIIPOBEie ONpPee/HI UCTPAXKHY JiejcTBIja 1 la 06e30ean ompeneeHn T0Kasn,
BO cMmcia Ha ctaBoT 4 of wieHoT 302 ox 3KII, kako u fa ce mpenBuan moceb6eH poK BO TEKOT Ha
[JIaBHATA pacIpasa LITO 61 3HaYel COOLBETHO BpeMe 3a IOATOTOBKA Ha OfbpaHaTa BO OHOC Ha
HOBOJOOMEHNTE OKa3M Off OOBMHUTEICTBOTO.

Cmerame fmexa mpeky osue kopekiym Ha 3KII Bo moromema Mepka 6u ce BMjaeno BO
HAcoKa Ha Iofo6pyBame Ha MOXXHOCTUTE Ha OpaHuTennte 06e3benyBame Ha egrkacHa onbpaHa,
IIPBEHCTBEHO MIPEKy OBO3MOXKYBare JOBOJIHO BpeMe 3a MOATOTOBKa Ha JICTaTa, a co Toa O ce
HaMaJIWJI i IPOLIEHTOT Ha OTCYTHU OGPaHUTENN Off BeKe 3aKa)KaHUTe POYMIITA.

VIHTepeceH IOJATOK BO OffHOC Ha IIPUCTAIIOT /{0 OpaHuTes e U (PaKTOT leKa BO effHa YeTBPTIHA
Off MOHITOPUPAHNUTE IIPEAMETH CYJUITE He Y I0ydyBajie 0OBMHETUTe 3a IPABOTO Ha OecCIUIaTHA
npaBHa oMol (rpadpuxon 6p.64). Cmerame fieka cormacHo oppendute oxn 3KII, mpucycrtoro
Ha OpPaHMTENIOT BO TEKOT Ha KPMBUYHATA IIOCTAIKA e Off KPYLMja/IHO 3HaYelbe 3a ofbpaHara Ha
0OBMHETHOT BO KPUBMYHOIIPABHUOT CIOP. VIMajKit It IpefBuy; CTPaHEUKNUTe eIeMEHTI BO TEKOT
Ha I7IaBHATA PaclpaBa, CMeTaMe JieKa e HEeOIIXOfHO MPUCYCTBOTO Ha Mpo(eCroHaIeH 3aCTalHyK
Ha MHTepecuTe Ha OOBMHETHOT.

HJam 06BMHeTHOT Gellle ITIOYYeH 3a TPABOTO Ha OecIUIaTHA IIPaBHA TOMONI?

A
26%

HE
74%

Ipadukon 6p.64

ToxMy mopajy OBUe IPUYMHY € HEOIIXOLHO Jja Ce M3BPIIN ¥ PeBUAVIPabe Ha OfpefbuTe off
3KII co xou ce ypenyBa IpUCyCTBOTO Ha OPAHITENIOT BO TEKOT Ha KpMBIYHATA ITocTanka. OfHOCHO,
cMeTaMe JleKa COIIACHO HOBMOT KOHIIENT Ha aKy3aTOPHA KPMBUYHA IIOCTAIKa, CO 0COGEHO
U3pa3eHN aKy3aTOPHM elleMEeHTI BO TE€KOT Ha IVIABHATA PACIIPaBa, HEONXOLHO € IIPVCYCTBO Ha
npodecnoHaeH OpaHNTeN KAKO 3aCTATHIK Ha OOBMHETHUOT.

Bo Taa Hacoka, cMeTaMe JeKa € HEOIXOJHA M KOpeKlMja Ha ofpenbure of 3aKOHOT 3a
OecIlaTHa IpaBHA IIOMOII U HMBHO NPOLINMpPYBakbe KOH OmdaKame Ha MOroneM 6poj oOBUHETH
JIMITa KOM He MOXKAT Jja TO IJIATaT HaJOMECTOKOT Ha IPOQeCrOHaTHUOT OpaHuTeN, a He CraraaT
BO KaTeropjara Ha JIMIa 3a KON e IIPeBU/ieHa 3a0/DKUTEeTHATa Off0paHa COIJTACHO TO3UTHBHITE
nponucu npegsuieru o 3KII. OBa e of 0cobeHo 3Hauerwe 3a OOBMHETUTE KOU Ce CTOPUTENN Ha
II0JIECHM KPVMBUYHM Jie/a 32 KOM Ce BOJY CKpaTeHaTa KPMBUYHA TOCTAIIKA.
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l IIPABO HA ITPEBETYBAY

ITpaBoTo Ha IpeBefiyBay, OHOCHO TOJIKYBad, € mpefBueHo Bo uieH 9 of 3KII u npenBunysa
lieka OOBMHETMOT, OIITETEHMOT, IPUBATHUOT TYXKUTENT, CBEJOLMTE U APYIUTE YIECHMUIM BO
HOCTanKaTa KoM 300pyBaaT ClyKOeH jasMK pasiuyeH Off MaKeJOHCKMOT MMaaT IpaBO BO
IOCTaINKaTa Jja To yHoTpebyBaaT CBOjOT jasuK M ImmcMo. VcToTo oBa IpaBo ce OfHeCYBa M Ha
oCTaHATUTe JIMIA BO IIOCTAIKaTa KOY MOYKAT Jja Ce jaByBaT BO CBOjCTBO Ha CTPAHKU, CBELOLM U
CJI. IOKOJIKY He IO pa3bupaar may 360pyBaar jasuKoT Ha Koj ce BOAM mocTankaTa. OpraHoT LITO ja
BOJIM IIOCTAIKaTa MMa 0OBpPCKa fa 06e36e1 YCHO MpeBejyBatbe Ha TOa LITO JIUIETO U IPYTUTE TO
M3HeCyBaaT, KaKo 1 Ha MCIIPaBMTe U Ha JPYTMOT IMIIAH JloKaseH Marepujai. [IpeBenyBameTro ro
BpIIM OBJIACTEH CY[ICKM TIpeBejyBay OJHOCHO TO/IKYBad.

Bo TexoT Ha mpollecoT Ha HabbyAyBame, OFHOCHO 06pabOTKa Ha IIOJATOLUTE, MMaBMe
MO>KHOCT Jla HaIlpaByIMe Mapasesa BO OFHOC Ha IOfiaTOIMTe Off MMHATaTa rofyHa. [1a, Jokonky ru
criopefiMe CTaTUCTYUKMNTE 3a NIpallakeTo 3a IPaBOTO Ha obe3beyBame IPEeBOL BO CYHOBUTE, Ke
HanjleMe Ha IIOfJaTOK KOj yIIaTyBa Ha TOa fieKa OYNTYBambeTo Ha OBa IIPABO € APACTUYHO HaMaJIeHo.
Vmeno, ako Bo 2016 rofgyHa MMasno UCKIYIOK off 5% Ha IpMMeHa Ha IPaBOTO Ha IIpeBeyBay I TOa
Ha 00BMHeToO 1Lie (rpadukoH 6p.65), 0Baa rofjuHa ce cpekaBaMe €O IOfJaTOK KOj HU YKa)KyBa JeKa
00BMHETHNOT UMaJ HOTpeba Off TpeBefyBay BO IIOCTAIIKaTa HO UCTHOT He GII BOOIIITO 06e36eeH
BO 3HaYMTe/IeH IPOLeHT (IpaduKoH 6p.66).

Hanu 06BMHETHOT MMaiiie oTpeba off JJoKonKy 06BMHeTHOT MMalIe
IpeBefyBay ¥ Ja/Ii TaKOB Gelre norpeba off npeBenyBay u
mopmeneH Bemuain 2016¢ manu Gele goaeneH BeqHam 201772
JIA, Ho He He, BoommiTo

BemHaIl 5% Hemauie 50%

IIA, BemHa1 95%

IA, Begram 50%

IpadukoH 6p. 65 IpacukoH 6p.66

B OBJABA HA TIPECYJIA

3aKOHOT IpefiBUIyBa, OTKAKO CYHOT Ke ja M3pede IpecysiaTa, IPeTCcefjaTeNioT Ha COBETOT
ycTaTa BefHAIl /ia ja 06jaBu. JJOKOIKY CYHOT He e BO MOXXHOCT Jia ja M3pede IpecyaTa UCTHOT IeH
TI0 3aBPIIYBaKkETO Ha IIaBHATa Paclpapa, Ke TO OJJIOXKM 00jaByBameTO Ha IpecyfaTa HajMHOTY
3a TPM JieHa ¥ Ke TO OIIpefie/l BpPeMeTO U MeCTOTO Ha 06jaByBambeTo Ha Impecyyara. VIspekara Ha
IIpecyfaTa jaBHO ce 4nTa off cTpaHa Ha [TpeTcefaTeorT Ha COBETOT BO IPUCYCTBO Ha CTPAHKMUTE,
HVYBHUTE 3aKOHCKM 3aCTallHUIM, MOMTHOMOIIHMIM ¥ OpaHUTenM, HO MCTHOT MMa OOBpCKa M
HAaKpaTKO JIa T COOMIUTY MPUYMHUTE 3a JOHECYyBalbe Ha TAKBaTa IIpecy/a. 3aKOHOT IpefBIAyBa
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O6jaBYBaI-be Ha npecypaTta fypu 1 Kora HeKOja Ooff CTpPaHKNUTE BO IOCTAIIKATa € OTCYTHA, IIOTOYHO
CTpaHKaTa, 3aKOHCKMOT 3aCTAIIHNK, IIOJTHOMOIIHNKOT MM 6paHI/ITeIIOT.

Ox monynpuKakaHMOT TpapuKoH 6p.67 MoxKeMe Jia TV aHaIM3upaMe IOJATOLUTE 3a jaBHO
objaByBame Ha IpecyfaTa, IOBTOPHO, BO Mapajesa Co OHMe Off MUHATaTa roguHa. Bo muctuor e
jacHO TMpUKaXKaHa pas3ayKara Bo 6pojoT Ha jaBHO 00jaBeHM Ipecyau 1 Toa, Bo 2016 roanHa of 104
objaBeHy nmpecynu 77 6use jaBHO 06jaBeHM HOfeEKa, aK, Bo 2017 rogyHa of 58 objaBeHy Ipecynn,
3a KOM LITO MMaaT IIOfATOL HaumTe HabmymyBadn, 29 ce jaBHO objaBeHy, a 29 He. AKO OBIMe
IOfJaTOLM TY M3pasuMe BO MIPOLIEHTH, Ke 3abenexnme feka Bo 2016 ropmHa 26% Of JOHECEHNUTe
npecynu He 6une jaBHO ob6jaBeHu, a Bo 2017 ropmua TOj mpoleHT e 50%, IITO HpeTCTaByBa
sroneMyBatbe 3a 6e3mMainky 100% Bo offHOC Ha MUHarara rogyHa. OBoj HeraTMBeH TPeH/ Ha IT0pacT
Ha HeoOjaByBarbe Ha IIPECY/NTE € alapMaHTeH, 3arPYDKYBAauKI U HEJ[O3BOJINB.
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I[OKO}IKY HampaByMe€ OCBPT Ha CTaTUCTUKaTa KOja Cce ogHecyBa Ha 6p0j0T Ha OCyaUTEIHU
IIpecynn HaClIpoTn 6p0j0T Ha ITpeCcyan 1o IpM3HaHye Ha BITHa 6u Jo11I€e A0 3aKTyI0KOT IPMKaXKaH

BO rpaduKoHOT 6p.69.
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Ipaduxon 6p. 69

YeTtupueceT of BKYIIHO 58-Te 3aBpIIEHM IIPeJMETH Ce 3aBPIUEHM KaKO IPEIMETH BO KOU
00BMHETHTE Ja/ IPM3HAHME Ha BUHA, T1a CJIEICTBEHO Ha TOA JJOHECEHN Ce IPECYU BP3 OCHOBA Ha
IIpM3HAHME Ha BYHA TOJEKA, IIaK, OCTaHATUTe 18 mpefMeT ce 3aBpIIEHN CO OCYAUTENTHN IPECYIN.
[TponenTyanHo, oBMe IOATOLM AaBaaT OfHOC off 68% HacripoTy 32% BO KOPMCT Ha IPM3HAHMjaTa.
Bo 2016 ropmua, oBME IIOfATOIM MMaaT AINCONYTHO O6paTHM mpomopuym: 36% HpusHaHMja
Hacripotn 64% ocymutenHn npecynu®'. OBa ymaTyBa Ha 3HAQUMTENTHO 3TOJIEMEHA IpUMEHA Ha
MHCTUTYTOT Ha NpU3HaHME HAa BMHA HACIPOTU JOKaXyBare BMHA Hu3 nocrankute. llro ce
OJIHECYBa, IaK, Ha IIPAKTVKaTa Ha IIOBJIEKyBalbe Ha OOBMHEHME Off CTPaHa Ha OOBMHNUTENCTBOTO,
Ce yIITe ce cpeKkaBaMe CO HeIPaKTUKyBakbe Ha 0Baa MOKHOCT, IIpY IITO eBUAEHTUPAH € CaMo efleH

€OIVMHCTBECH cnyqaj Ha IIOB/IEKYBamb€ Ha OOBUHMNTENIEH aKT.

21 Bupu: Ilerposcka H., Mucocku b., Ananusa, ctp. 38
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B 3AK/IYYOIIU U ITPEITOPAKM

+ 3arpmKyBauKy BUCOK CTEIEH Ha OfJIOKeHM pacIpaBy U Heros mopact o 30% Ha 60% Bo
OJHOC Ha MMHaTara ropyua. HajuecTy mpuymHy 3a opjiarame Ha paclpaBUTe C€ OTCYTBO
Ha OOBMHETMOT Kajfie, CINYHO HA MMHATATa TOAVMHA, C€ eBUEHTUPAHM NpOoOIeMu Ipu
CIIOBellyBarbe Ha IMPOTBOPEHUTE JIMIA KAKO M OTCYCTBO Ha OpaHNUTENINTE U HA jaBHUTE
OOBMHUTENM HajueCcTO IIOpafy INPEKIONyBale HAa 3aKaKaHUTEe PACIpaBU U IOpPaju
HEJOCTATOK Ha YOBEYKHU PECYPCIL.

IIpenopaxu:

\ Vinterpupame Ha AKMMC cucTeMOT CO KalaHAapoT Ha aKTUBHOCTH Ha Cy6jeKTuTe BO
KpMBMYHaTa rocranka (6panuteny u JO) co mto 6u ce ofderHano NpeKIonyBambe Ha UCTHUTE.

\/ IlomonmHuTenHM aHAMM3M 3a ONpaBAaHOCTa Ha oxpenbata ox 3KII sa KOHIIeTpalja Ha
pounmITara oy IJlaBHUTE paclpaBu.

V' Anonupare IOMONMHUTETHM CpeicTBa 3a 06e3beyBarbe HAa HeNpevyeH MPeBO3 Ha
npursopenute o KII yctanoBu Bo cypoBute.

+ KoHIeHTpalyjata Ha podnmuITaTa off ITTaBHaTa paclipaBa cormacHo oppen6ute o 3KII
IpeM3BUKYBa 3rolleMyBame Ha O6pOjOT Ha Ofjlarame Ha POUMINTATA, Ia TakKa OenexmmMe
3rojieMeH npoleHT of 300% Ipy ofylarame Ha pouMIITaTa II0Opay OTCYCTBO Ha OpaHUTer,
a 250% mopaay orcycTBo Ha JO BO OJJHOC Ha IIOfIATOL[MTE Off MMHATATa FOAMHA.

IIpenopaxa:

v JlononHuTeTHY aHa/MM3K 3a OMpaBAaHocTa Ha ofpenbara onf 3KII 3a KoHieHTpaluja Ha
pouYMINTaTa Off I/TABHUTE PACIPaBIL.

+ IIpuTBOPOT HAcHpOTH IIONIECHUTe MepKMu 3a obe3befyBarme IIPUCYCTBO: OICTOjyBa
IpaKTMKaTa Ha CYHOT fla He JjaBa COOfIBETHM OOpasloXKeHMja Ha IIPUYMHNUTE 33
OIpeJIeNIeHNOT IIPUTBOP, HUTY MTAK PeaTHo ce LIeHaT ¥ HOTHpPaaT paKTOPUTE BO pellleHnjaTa
3a OIpefieNyBabe 1 IPOJO/DKYBakbe Ha MepKaTa IPUTBOP Off CTPaHa Ha CY/OT.

IIpenopaxa:

v MoxHO TIofo6pyBatbe Ha 0Baa cocToj6a MpeKy BoBefyBate Ha MoceOHa CyJcka cryx6a

Koja 61 Gmia [O/DKHA HAa Cy[OT [ia My CEpBUpA LEIOCHN M MPEUV3HN IIOJATOLM 3a JIMIHATA,
[ICUXOJIONIKATa, CeMejHaTa, (pMHAHCMKATa M OIIIITeCTBEHATa II0N0XKOa Ha OOBMHETNOT, WIN
3aKOHCKM M3MEHM) BO 3aKOHOT 3a Ipobalyja 11 HeroBO 3aKMBYBalbe BO IPAKTUKATA, KaJie OBYeE
HaJJIEKHOCTH 61 6mte fopeneHn Ha mpobaruckara cuyxoa.

. HOTI/IpaH e, ce yoiTe, BMCOK IIPOLIEHT Ha HECOOABETHO MICTAaKHAT BOBEIEH TOBOP Off CTpaHa
Ha CTpaHKNTE BO ITOCTANKaTa CO MMHMMATIHO H0n06pyBaH>e Ha jaBHI/ITe OOBUHUTEIN.

IIpenopaxa:
\/ HCOHXOJIHOCT Ol TP€HVH3N " 06yKI/I Ha Cy6jeKTI/I BO KpMBIYHATA IIOCTAlIKa BO OJHOC Ha
IIpaBMIHATa IpuMeHa Ha ogpenbute o 3KII xou ce ogHecyBaaT Ha BOBEJHUTE TOBOPIL.

. EBI/IJIeHTI/IpaHa € IIpaKTMKa Ha HEILEJIOCHO IIOy4YyBaib€ Ha IIpaBaTa Ha OOBUHETUOT on
CTpaHa CygoT IIpM HETOBO MICIUTYBambeE.
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IIpenopaxa:

\ DocnenHa npumena Ha 3KII of cTpaHa Ha CyAyuTe BO OZHOC Ha IIpaBaTa Ha OOBUHETUOT IIPU
HEroBOTO MCIIMTYBambe BO HACOKA Ha IIe/I0CHA U JleTa/Ha IToyKa 3a Ipasara mpepsuiern Bo 3KII.

+ VIHCTUTYTOT IpM3HaHMe Ha BMHA € €BUJEHTEH M IpU(AaTeH BO IIPAKTMKATA HA HAIINTE
cynosu. Cemnak, M30CTaHyBa IPMMeHA Ha OBOj MHCTUTYT 3a MOTELIKMTEe KPUBMYHY Jea.
3a pasnmka off MMHATaTa TOfIMHA, OBaa TOfiMHA IIPOLIEHTOT Ha IpM3HaHMja BO pelOBHA
[IOCTAIKa, CIOpef HAb/bYyBAHUTE POUMIITA, € IOMAJI Off JeCeT HMPOLEHTN BO OFHOC Ha
NpU3HaHMjaTa JaflecH! BO CKpaTeHa IOCTaIIKa.

IIpenopaxa:

\/ I[OHOTIHI/ITCTIH& aHaM3a BO OMHOC HAa IIPUYMHNUTE 3a OBOj TpEeHN.

+ YrBpzeH e mpobmeMarydeH TPeH[| Py IIOCTANYBAWmETO HAa CY[OT KOTa Ha OOBMHETHTE
He UM ce 06jacHyBaaT Ha pasbUpPINB ja3uK IPUUMHUTE 3a IITO Ce OOBMHETU IPU JaBame
Ha [IPU3HAHMETO, KaKo ¥ IIPAKTUKA KOTra Cy[AUNTe IOCBETYBaaT HeJOBO/IHO BHUMAHIe Ha
(haKToT fanM fafileHOTO IIPU3HAHIE Ce OffHEeCYBa 3a CITe OKOIHOCTY Ha KPUBUYHOTO JIETIO
3a KOEIITO JINLETO € OOBIHETO.
IIpenopaxmu:
\/ Cymuute HyXHO a 06pHyBaaT TIOT0/IeMO BHUMaHMe Ha OGBMHETUOT P 06jacHyBambeTo
Ha GMTHETO Ha KPUBUYHOTO JIENIO, JOKA3NUTE CO KOM OOBMHUTEIOT IO IIOTKpeNnyBa Toa Ourne 1

HAYMHOT Ha CTOPYBAalbeTO Ha KPVBUYHOTO [I€/I0 COITIACHO HMBHATA HO/DKHOCT YTBPAEHA BO
onpen6mre Ha 3KII.

\/ CyI[OT f1a pa3By€ IIPpaKTVKa Ha 3T0JIEMEHO BHYMaHME BO OTHOC Ha cn06011aTa Ha TaBambETO
Ha IIPU3HAHMETO 0cobeHo IIPpEKY MAETEKTUPAmETO Ha HOGPOBOHHOCT& Ha NIPU3HAHMETO UM 1A
Ppa3By€ MIPpaKTMKa Ha OCYyeTyBambe Ja€HOTO IIPMI3HAHME Ha KaKOB 6UI0 HAYMH Ja HE € CTIO6OI[HO
VI IPVHYIEHO Of KOj 6110 Y4YE€CHMK BO KpMBIYHATA IMOCTAIIKA.

» benexume nono6pyBaH>e Kaj OII€HKaTa Ha Q)aKTM‘IKaTa TIOTKPEIIEHOCT Ha IIPU3HAHMETO
HO, C€IlaK, OCTaHyBa np06neMaTquH q)aKTOT IITO BO €lHa TpETUHA Of Ha6]'by}lyBaHI/ITe
CiIydan Kafze OOBUHETUOT AaJl IIpM3HaHNME, CyJOT BOOIIITO HE M3BEJI JOKa3M BO HaCOKa Ha
TIOTKpETIa NN OLl€HKa Ha BepO,[[OCTOjHOCTa Ha OBa IIpM3HaHNE.

IIpenopaxka:

+/ Yiamenn Ha 3KII Bo Hacoka Ha BOBeflyBabe MIOCEOHO TOKA3HO POYMILTE 3a OfMEpyBaibe
Ha CaHKIMjaTa Ha Koe CYZOT OM MMaJl MO>KHOCT jja mobapa of CTpaHKNTe Ja M3BeJaT JOKa3! BO
KOJIMYMHA U KBJIUTET HEOIIXOJHM 3a CYHOT Jia MOXe LIeJIOCHO Jja To IpudaTy NpM3HaHUeTO Ha
BJHA Ha OOBMHETHOT.

+ 3arpimkyBa TPeHAOT Ha OpOjOT Ha IpeAMeTV BO KOM OOBMHETMTE BOOIIITO HeMaatr
6pannten. OcobeHo mpobmeMaTnyHa e CUTyalujaTa Kaje OOBMHETUOT AaBa IIpU3HaHNe Ha
BJMHA BO CKpaTeHa ITOCTaIKa.

IIpenopaxa:

\/ 3agomKuTenHO IIPUCYCTBO Ha OpaHMUTeII IpY IIPY3HAHNE Ha BUHA BO CKpaTeHa IIOCTaIKa U
kopexuyjaHa 3KII (craBor4 of unenot 74 op 3KII), Ha HauMH IITO OM Ce M3BPLINIIO JOLPEL3Ipabe
Y ICTUOT CTaB Of] OBOj WIEH OM I7Tacer: ,Bo TeKOT Ha IocTankara 3a IperoBaparme U CIIOrOfyBambe
CO OOBMHMTEIOT 3a JJOHECYBarbe Ha IIpecyfia Bp3 OCHOBA Ha CIIOrofiba BO CMMC/Ia Ha I71aBara 29 of

3KII, kako 1 BO TEKOT Ha IIOCTAIIKaTa 10 IIpM3HaBabe Ha BMHATA BO CMIC/IA Ha YIeHOBUTe 334 u
381 oy 3KII”
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+ EBupentupana e HecoopBerHa mpuMeHa Ha oppen6ute of 3KII co kou ce mpegBuaysa
TaBambe 3aK/IeTBA Of CTPaHa Ha CBEOLMTE BO IIOCTAIKATA.

IIpenopaxka:
v IpaBunna npumena Ha onpen6ute on 3KII, co Kou e MpefBUIEHO 3aIO/KUTENTHO IaBakhe

3aKJI€TBA OJ1 CBEOOLMTE CO MOKHOCT 3a aHOCTpOd)I/[paHJe HaIIOyKaTa 3a CBEAOLMTE O ITOC/IENNIINTE
Ha JaBabETO JIAKECH MCKa3.

+ YTBpHEeHO e MMHIMAJHO IIOZ00OpyBame Kaj IpOLecHNTe Cy6jeKTH Ipy CIpOBeAyBamkbe Ha
TEHUKIITE HA AVPEKTHO U BKPCTEHO UCINTYBabe HO, CeNaK, 3a0e/IeX /MBI Ce OIpee/IeHN
HOTOJ/IeMI OTCTAIKM Of IIPaBIJIHATA IpuMeHa Ha ofpenbure Ha 3KII mro e pesynrar Ha
HEJIOBOJIHO COBJIAJJAHM TEeXHUKY 3a HMBHA IIPYMEHA Off CTPaHa Ha Cy6jeKTuTe.

IIpenopaxka:

\/ HeonxonHa € TOIIOJTHUTETHA o6y1<a 3a CUTe Cy6jeKTI/I BO KpMBIYHAaTa IIOCTAIIKa 3a ITpaBM/IHA
n eCl)I/[KaCHa IIpyIMEHA Ha OBM€ TEXHUKI.

+ BooueHo e HamaTyBarbe Ha CTENIEHOT HA TPAHCIAPEHTHOCT Ha IOCTANKUTE LITO Ce JOIDKI
Ha HEKOJIKY paKToOpu:

- 3roseMeHO UCK/Ty4yBarbe Ha jaBHOCTA Off I/IABHATA PACIIPaBa, CIPOTUBHO Ha OipefOuTe of
3KIT;
- EnexrpoHckara ompema 3a o6jaByBambe Ha BpeMETO M MECTOTO Ha POYMIITATA 3a Cy/ieHaTa
e HeYHKI[VIOHA/THA 11/ M/IY TeXHWYKM He Ce OfIPKyBa;
- Hamanenu ce KBaHTUTETOT U KBaIMTETOT Ha jaBHO 00OjaBeHNTe IIOJATOLM Ha Beb CTpaHNTe
Ha Cy/IOBMTE KOY Ce OJHECYBaaT Ha TEKOBHMTE IIPEIMETH IT0 MHTETPUPArbe Ha IIOEIMHETHNTE
Beb CTpaHNUTe Ha CYJJOBUTE BO 3aefHNYKNOT MHTerpupan mopram: sud.mk.
IIpenopakmn:
V ocnenna npumena Ha oppenoute og 3KII co kou ce perymmpa UCK/IyqyBabeTo Ha jABHOCTa
Of IJTaBHATA PacIpaBa KaKo 11 Ofpen6uTe 3a jaBHO 00jaByBatbe Ha JOCTAIIHNTE jaBHU MH(OpMALN
Off IPEeJMETIUTE;

V Anoumpatbe TOBOTHO CPEJICTBA 32 TEXHUUKO OfIp)KyBaibe Ha eeKTPOHCKUOT CUCTEM 32
ob6jaByBarbe Ha BpEMETO I MECTOTO Ha POUMIITATA 3a Cy/leHhaTa.

« YTBpEHO e 3roleMyBame BO OJHOC Ha MMHAaTaTa rOfIMHA Ha HECOOfIBETHaTa ex-parte
KOMYHMKaIlMja Ha CY/JOT CO CTPAaHKMTe.

IIpenopaxa:

v ITotpe6a of fononHuTenHa 06yKa Ha CUuTe Cy6jeKTI BO KpUBIYHATA IOCTAIIKA 32 3HAYEHETO
¥ IIpAaBIJIHATA eX-parte KOMyHMKaIuja.

+ HenpaBuieH TpeT™MaH Ha IIPaBOTO HA MO/TYEbe Ha OOBIHETIIOT CO IITO CYAOT HEOIPABLAHO
ce cTaBa BO I107I0)K0a Ha MOZAPIIKa Ha Te3aTa Ha OOBMHUTEIOT.

IIpenopaxa:

v TlpaBunHa npumena Ha oppen6ute on 3KI1 Ha Ha4MH WITO NPABOTO Ha MOMYee 61 6UI0

I7IeEfaHO Of CTpaHa Ha CyAOT CaMO BO KOPUCT Ha OOBIMHETMOT I BO HACOKA Ha IIOYNTYBAambETO Ha
YCTAaBHO 3arapaHTpPaHOTO Ha41€/10 Ha npecyMnqua Ha HEBMHOCT.
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+ 3abenexaHa e MpaKTMKa Ha HeedmKacHa U HempodecnoHaaHa ofdpaHa OF CTpaHa Ha
OpaHuTeNIMTE KOja MOXe fla MMa KIyYHO M HETaTMBHO B/IMjaHME 32 OOBMHETHOT BO
KOHEYHHUOT MCXOf] Ha KPMBUYHATA ITOCTAIIKA.

IIpenopaxa:

\/ HeomxosiHo e AfiBokaTckaTa Komopa fa 06e36efu OTOTHUTEHY MporpamMu 3a obyka

Ha CBONTE WIEHOBY BO OJZHOC Ha moceGHuTe crenndmann enementu of 3KII xako, Ha mpumep,
00yKM 3a BOBEJHM TOBODY, TEOPMja HA CIyd4aj, BKPCTEHO MCINUTYBame 1 0OyKM 3a edUKacHO
opraHusupare 1 IUIaHMpalbe Ha areHfara Ha agBOKaTHTe, VIMAjKM IO NpeaBupi (akToT AeKa
edukacHara ofbpaHa Bo Hacoka Ha mpumeHa Ha 3KII HyxHO 6Gapa moronema IIOCBETEHOCT 1
[IO/ITOTOBKA Ha OpPaHNTe/NNTe BO TEKOT Ha KPUBUIHUTE IIOCTATIKIL.

- IlpopmomkyBa TpeH[OT Ha Kplleme Ha IpOLeCHMTe I[IpaBa Ha ofbpaHaTa IIpeKy
OrpaHNYyBalbe MIN HelpaBIIHA TpruMeHa Ha ofpenbute on 3KII kou ce ofHecyBaar Ha
IIPUCTAINOT Ha GpaHUTeINTe KO CUTE OKA3Y CO KOY PACIOJIara jaBHMOT OOBUHUTEIL.

IIpenopaxa:

\ Hocnenna npumeHa Ha oppen6bute o 3KII co xou ce mpepBuiyBa IIpaBOTO Ha YBUJ Ha
O6paHuUTENNTE BO CIIUCHATE HA OOBUHUTETUTE.

+ 3abenexxaHn ce HegocTaTrouy Ipy MHGOPMUpPamETO Ha OOBMHETHTE 3a IIPABOTO Ha
6ecrirarHa mpasHa momolir. COIJlacHO HOBMOT KOHIIETIT Ha aKy3aTOPHA KPUBIYHA TOCTATIKA,
IIPUCYCTBOTO Ha IIpodecroHajeH GpaHnTe/ KaKo 3aCTAIIHUK Ha OOBMHETHOT BO cuTe (asu
Off KpMBIYHATA [TOCTAINKA Ce HAMETHYBA KAKO MMIIEPATHB.

IIpenopaxa:

\V CrpoBenyBare JONONHUTENHYM aHATU3M 33 OLlHKA Ha MOTpebara 3a MPUCYCTBO Ha
npodecnoHanHy OpaHUTENN BO TEKOT Ha CUTe KPUBWYHY ITOCTAIIKM 1, €BEHTYa/THO, peBUIUPabe
Ha ofipen6ute ofi 3KII co kou ce ypeaysa IpUCYCTBOTO Ha OPAHUTENOT BO TEKOT Ha KPMBMYHATA
MOCTAIKA.

- EBupieHTHpaHa e leryMHa IPUCTPACHOCT Ha IIPeBelyBavnTe/ TONKyBadnTe pyu 06esbenyBarme
IIPEBOJ] BO IIOCTAIKMUTE.

IIpenopaxka:

\/ I[a C€ BOCIIOCTaBM CHCTEM 3a 3alITHTA HA CTPAHKUTE BO IIOCTAIIKaTa IIpN 06e36enyBa}be
IIp€BOJ BO HACOKa Ha YTBpAyBarbe Ha CTAaHAAPAN 3a KBAIUTETEH U I'IpOCl)eCI/IOHaTICH IIpEBOL.

+ 3abenexxaHa e HAMa/IeHa TPAHCIIAPEHTHOCT IIpH 006jaByBatbe HA IPECYAUTE KAKO 11 3TOTIeMeH
TpeHJ Ha HeobjaByBarbe Ha MCTHUTE, HO U Ha HeoOpasjarame Ha YCIOBUTE 3a >Kanba Ha
ob6BHUHETHTE.

IIpenopaxka:

V Ilocnenno nountysame Ha ofpen6ute Ha 3KIT kou ce ofHecyBaar Ha jaBHO o6jaByBarbe I
U3peKyBarbe Ha IIPecyuTe.
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Analysis of the data collected from the court proceedings monitored in 2017

l INTRODUCTION

The coalition “All for fair trials” (hereinafter “Coalition”) has been formed by 14 domestic as-
sociations of citizens for the purpose of monitoring court proceedings before competent courts,
aimed at: a) ensuring the guaranteed right to a fair trial as stipulated in the Constitution, the laws
and the ratified international agreements; b) increasing public awareness, pointing out the necessary
reforms of the court proceedings and contributing to their implementation; c) increasing the prac-
tical knowledge of the students of law; and d) enhancing the role and strengthening the capacity of
non-governmental organisations. In 2017 and in the course of the previous two years, the Coalition
implemented the Judicial Reform activities towards an independent judiciary as well as an effective
criminal justice system that ensures equal access for all - “Law is written, justice is practiced” with
the financial support provided by the OSCE Mission to Skopje and as a result of the ever-increasing
need for monitoring court cases, especially with respect to the criminal law, i.e. criminal procedure.
This year the emphasis was placed on the educational process of young lawyers who later monitored
the proceedings in order to acquire additional theoretical and practical experience in the field of
criminal law and the effects of the implementation of the novelties in the Law on Criminal Procedure
by the Basic Courts in all four appellate regions in the country. This analysis is prepared within the
second activity and it explains every situation by providing recommendations for future activities
and reforms, and is being aimed at strengthening the capacities of the judicial system.

B METHODOLOGY

The methodology for collection of data from court proceedings, subject to this monitoring and
used for the needs of this analysis by the Coalition, included specifically determined “field” research
in which two methods were used: 1) observation of court proceedings (when held) by specialized
observers who were not direct participants in the proceedings and 2) a systematized questionnaire
that was filled in with recorded data after completing the observation.

1) Observers

For the needs of this project and for the purpose of preparing the analysis as a final product
from trial data, 50 observers were selected and required to go through a three day theoretical train-
ing so that they could continue their engagement as field observers. After completing the training,
which is a prerequisite for receiving the certificates of completion for the theoretical and practical
training, and a necessary condition for its inclusion in the needs analysis and monitoring process.
The observers were spread all over the territories of all 4 appellate regions, specifically, in nine basic
courts. The main focus in the educational process of these observers was the improvement of their
already acquired university knowledge and skills with respect to the criminal-law-matter so that
they would be able to identify the most frequent challenges for the courts, and participants in the
criminal proceedings. In addition, the educational process focused on identifying inadequate or
incomplete implementation of the Law on Criminal Procedure.
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2) Questionnaire

In the process of collection of data, the observers had at their disposal a tool-like question-
naire whose directions guided them through the system of processing the initial information and
impressions they got by being present in the court rooms. More specifically, after initially acquir-
ing complete information from one hearing, and in accordance with the precisely systematized 75
questions from the questionnaire, the observers entered the collected data in the degree and the
manner suitable to the needs of this analysis. The questionnaire was conceptualized according to
the order and the conduct of the criminal proceedings before competent courts by stressing some
of the new institutes, i.e. the novelties introduced in the Law on Criminal Procedure, and of course,
by providing adequate room for expressing observers’ personal cognitive perception.

The type of formulated questions varied from question to question. Some were open questions
allowing for narration, others addressed multiple answers and there were also dichotomous ques-
tions. The questions were systematized in such a way in which they represented clear indicators of
eventual non-adherence to LCP and violations of the criminal procedure. This was essential activity
in the process of preparing this analysis since the data obtained by the observers represent data that
give a clear, direct, impartial and transparent picture of the monitored criminal case.

The collected data was inserted into a computer database, analyzed and processed; aimed at
reaching concrete conclusions about the state of affairs in the monitoring period.

Bl GENERAL DATA

For the needs of this project the observers were organized in a network spread all over the four
appellate territories comprising of the following courts: Skopje, Veles, Kavadarci, Bitola, Prilep,
Shtip, Strumica, Struga and Ohrid. Within this process, a total of 312 court hearings were mon-
itored; most of them were monitored in the Basic Court Skopje 1 in Skopje - 129 hearings and
the rest were monitored in the other cities: Veles-27, Kavadarci-30, Bitola-53, Prilep-29, Shtip-9,
Strumica-15, Struga-10 and Ohrid-10. (Graph no.1). As to the time frame, the monitoring was
conducted in the course of 7 months, starting in May and ending in the middle of November 2017,
all of that being aimed at collecting as much data as possible from which one could reach conclu-
sions, directions and ideas. It is important to mention that in the last 2 months of the monitoring,
the intensity of holding and monitoring court hearings was increased. This was due to the late start
of project activities as well as to the judicial vacations in the summer period in which the court
theoretically does not work for one month, but this period practically lasts almost 2 months, i.e.
the time period from the beginning of July until the end of August when court hearings are subtly
postponed before the start and until the end of the judicial vacations.
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Courts subject to monitoring
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Graph no.1

The prevalence of criminal acts in the cases subject to monitoring varied, but it is important to
stress that the criminal acts referring to offences against property were more prevalent, - especially
criminal acts such as “Grand Theft” and “Theft”. The other more prevalent criminal acts, subject to
court proceedings in the courts’ criminal departments, are as follows: Bodily harm, Endangering
safety, Failure to pay alimony, Illegal production and trafficking in narcotic drugs and precursors,
Fraud, “Endangering traffic safety, Theft of electricity, thermal energy or natural gas, and others.

(Graph no.2).
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Bl POSTPONEMENTS

Out of 312 court proceedings, i.e. hearings, 194 (62%) in total were postponed; 59 hearings
continued; 58 hearings ended with a rendered judgment; and in one hearing the indictment was
withdrawn (graph no.3). Compared to last year, when a lower percentage of postponed hearings
was noted (30%) *, this year we noted that the percentage has doubled.
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Graph no.3

The reasons for postponing the hearings are different depending on the presence of the active
stakeholders in the proceedings. Therefore, depending on whether the defendant, the prosecutor,
the defense attorney or someone of the adjudicating panel was absent, it was deemed necessary to
postpone the hearing. One of the most frequently noted reasons for postponement was the absence
of the defendant at the hearings, which is most often due to the officials’ failure to bring him from
the criminal-penitentiary institutions. This is often because of the lack of coordination within the
system for recording the process of escorting persons deprived of liberty. In some cases, it is a result
of a technical impossibility (which is inevitably connected with finances) of bringing the defendant
before court, when proceedings are conducted in cities situated away from the territories where the
penitentiary institutions are located. Nevertheless, it is important to mention that we come across
the problem of transporting the defendant from the institutions due to a time and premises-related
overlapping with some other high profiled cases, causing a collapse of a court territory, as is the case
with Basic Court Skopje 1 - Skopje. In addition, the failure to transport the defendant can occur
due to security or technical reasons. However, this indicates a need for a better logistic support and
organization in the operating and coordinating system of the institutions that are comprised and
connected with LCP.

The graph below (4 and 5) shows the absence of persons in the proceedings in comparison
with the previous year.

1 http://all4fairtrials.org.mk/wp-content/uploads/2017/07/Analiza-2016-OSCE.pdf
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Persons failing to appear in the hearing-2016
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Persons failing to appear in the hearing-2017
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Graph no.5

According to the graphs displayed above we note an increase in almost all parameters, where
the absence of the defense attorney in the proceedings and the absence of the public prosecutor
(PP) prevail. The absence of the defense attorney was recorded in 12% of hearings as the reason for
postponement of proceedings in 2016, while this year we have an increase to 24%. The same applies
with respect to the absence of PP - in 2016 the percentage was almost 20%, i.e. 15%, with an increase
to 24% this year.

The most frequently noted reason for this fact is the replacement of the defense attorneys
by their defendants and the need for harmonization of the working schedule of the new defense
attorney with the already existing obligations in other cases, as well as the need for the defense
attorney to familiarize themselves with the case facts and evidence. This requires adequate time for
preparing an appropriate defense. As far as the absence of public prosecutors in the proceedings is
concerned, the observers note the overlapping with other already scheduled cases and the physical
impossibility of them being present in two different hearings in the same time interval. As a reason
for postponement under the category “else”, the observers most frequently indicate the absence of




Analysis of the data collected from the court proceedings monitored in 2017

witnesses or experts in the proceedings as well as the need for presentation of evidence that had not
been collected or expertise that had not been performed. With respect to this category dealing with
this kind of postponement we can note a decrease from 25% in 2016 to almost full 4% this year.

If we analyze the data by cities with respect to the persons being present in the proceedings, we
will get data as shown below (graph no. 6).

Participants’ attendance in the proceedings per city
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Although all absence parameters concerning the participants in the proceedings are mostly
present in the territory of the city of Skopje, the other cities are also present in the records with re-
gard to the absence parameters concerning the defendant, the defense attorney and the public pros-
ecutor. In addition, these parameters are slightly higher in the territory of the Basic Court Prilep as
compared to the courts from the remaining cities whose performance was subject to observation.

The graphic display (graph no.7) below shows the number of postponed hearings in the ter-
ritory of various basic courts. Therefore, the fact that the Basic Court Skopje 1 in Skopje is the
largest criminal court in the country, with a large number of cases on a yearly basis, the number of
hearings postponed in this court is highest - 111. The courts in Kavadarci-19, Prilep-18, Bitola and
Veles had 17 hearings postponed, whereas the number of postponed hearings is lower in the other
courts. However, it is important to note that the scope of observation was smaller in the other cities
(see graph no.1).
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Postponements of hearings by courts
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B THE DEFENSE ATTORNEY IN THE PROCEEDING

The right to a defense attorney is envisaged by LCP in articles 71 and 74 and according to
these articles every person who is a suspect or has been accused of a criminal act has the right
to a defense attorney in the course of the criminal proceedings against him. Thus, before the first
examination or another activity envisaged by the LCP, the defendant shall be informed that he/she
has the right to a defense attorney of his/her choice with whom he/she could advise and that the
defense attorney should be present during his examination. However, in cases when the defendant
is mute, deaf or incapable of successfully defending himself, or if criminal proceedings have been
undertaken against him for a criminal act punishable by the law with a life sentence, then he has to
have a defense attorney at the very first examination. The necessity of a defense attorney is envis-
aged even in cases where the detention measure has been imposed, for as long as the very detention
lasts. If there is a situation in which having a defense attorney is an obligation, and despite this the
defendant has not retained counsel, the president of the court shall then appoint a defense attorney
to the defendant ex-officio who will then represent him/her in the proceedings until the judgment
becomes effective.

With regard to the defense attorneys’ attendance in the proceedings, our observers came with
the following data that we can compare again to those from the past year.
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Does the defendant have a defense attorney - 2016
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According to the analysis of the graphic displays in the graphs numbered 8 and 9 we can es-
tablish that in 2017 the number of hearings in which the defendant was without a defense attorney
is obviously lower, suggesting that there was a higher level of awareness towards the use of legal aid
provided by professionals, irrespective of whether it was about shortened or regular proceedings.
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Summary procedure

The summary procedure, being one of the latest novelties introduced in LCP, represents one of
the accelerated procedures, besides the procedure for rendering judgment on the basis of an agree-
ment made between the public prosecutor and the defendant, the mediation procedure in which a
special third person - mediator, participates and the procedure for issuing a penal order with which
a certain sanction is proposed and imposed in case of existence of sufficient evidence for criminal
acts that fall within the competence of a sole judge. It is envisaged that the summary procedure
should be applied solely for cases in which the law prescribes a fine or prison sentence of up to 5
years. Therefore, the fact that only court proceedings were subject to monitoring the observers of
the Coalition had access to and were able to participate only in proceedings conducted before the
court with public hearings, hence, the observers had the opportunity to attend only one kind of
accelerated proceedings, i.e. the shortened proceedings.

Among other things, the conduct of shortened or regular proceedings, (bearing in mind the
severity of penalty) directly relates to the seriousness of the criminal act. Thus, after comparing the
data from this year to those from the last year — 2016, we reach data showing a decrease in the num-
ber of regular proceedings at the expense of shortened proceedings by 5%. Having such established
data, we can inevitably come to the conclusion that in the past year, less severe criminal acts were
possibly committed.

Bl DETENTION AND MEASURES FOR
ENSURING ATTENDANCE

Detention, as one of the most serious measures for securing the defendants attendance in
the course of criminal proceedings, was subject to monitoring this year. The observers also noted
the application of measures such as precaution, guarantee, arrest, deprivation of liberty, detention,
short-term detention and home confinement, in order to obtain a real picture about the application
of these measures in the Basic courts.

With respect to the range of measures, the observers attended only 40 hearings (16% of the
total number) in which the defendants were in detention (table no.10), whereas lighter measures for
securing the defendant’s attendance were applied in only 17 cases (graph no.11).

Compared to last year, we can conclude that there is an increased application of the detention
measure and the lighter measures for securing the defendant’s attendance. Considering the total
number of hearings, we can conclude that there is an increase of even 75%, i.e. last year the observ-
ers recorded the application of the detention measure in 36 cases, whereas lighter measures were
recorded in 14 cases.

According to the data, a huge upward trend can be noted in all measures for securing attend-
ance in relation to last year, but having in mind the sample of this analysis, and taking the total
numbers of the application of the detention measure” into account, we cannot precisely determine
whether we have had such a huge increase in the measures which limit the freedom of movement
of the defendants.

2 See the 2016 data provided by the Agency for Execution of Sanctions, accessible on: http://www.pravda.gov.mk/UIS/
Godisen%20izvestaj%20na%20UIS%202a%202016%2010_05_2017.pdf, page. 34 and similar.
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What is especially concerning is the trend from the previous years in which the court’ failed
to give appropriate explanation of the reasons for imposing detention and to really evaluate and
annotate the very reasons in the decisions on continuing the detention measure.’ Such practice is
partially due to the fact that in certain cases the courts do not have at their disposal sufficient infor-
mation to justify the application of these measures; thus they automatically, incorrectly or unfairly
define them or they do not apply the appropriate measures at all.4

This situation could be softened by introducing a special court service in the country which
would be obliged to provide the court with complete and precise data concerning the personal, psy-
chological, family, financial and social status of the defendant, for example, similar to the positive
experiences with the Pretrial Reports prepared by the probationary services in USA and United
Kingdom.®

Furthermore, the fact that the increased application of the detention measure is proportional
to the application of lighter measures for securing attendance, we consider that an additional anal-
ysis should be made as to why the application of lighter measures stagnate and why that application
is still far behind the application of the detention measure. This means that the national courts de-
viate from the desired trajectory for application of the measures for securing attendance, where an
advantage and prevalence would be given to the lighter measures for securing attendance, whereas
the detention measure would be applied only by exception and only when necessary and in accord-
ance with the provisions of Articles 144, paragraph 2 and 164 of LCP.

Is the detention measure imposed?

Yes 16%

No 84%

Graph no.10

3 Such remarks have been directed to national judges for a very long time now and the very remarks were recognised
by the Strasbourg Court, - for example in the case Vasilkoski and others against former Yugoslav Republic of Mac-
edonia, No0.28169/08, from 28 of October 2010. See more in detail: Buzharovska G., Andreevska S., Tumanovski A.,
Application of the detention measure according to the Law on Criminal Procedure of 2010 - legal analysis, OSCE,
Skopje 2015.

4 See more in: Buzarovska G., Andreevska S., Tumanovski A., Application of the detention measure according to the
Law on Criminal Procedure of 2010 - legal analysis, OSCE, Skopje 2015. or Misoski B, bail, precaution measures
and/or house Detention: analysis and recommendations for their more frequent use, Proceedings of the Post Doc
Colloquium in Public Law, Tirana and Skopje, SEELS Network, 2014.

5 See: Mamalian C. A, State of the Science of Pretrial Risk Assessment, Pretrial Justice Institute, 2011. Accessible on:
www.justice.gov or Hucklesby A., Bail Support Schemes for Adults, The Policy Press, University of Bristol, UK, 2011
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With respect to the lighter measures for securing attendance, apart from their rare application,
the fact that there is a noticeable trend of spontaneity in their imposition is concerning. In other
words, the courts somehow impose measures that are “popular” within the wider public at the
moment. Therefore, we have an increased measure of obligatory reporting to the court, compared
to other measures. The obligatory reporting measure has traditionally been more noticeable and
frequent, however, mind the fact that it creates the lowest level of limitation of freedom of move-
ment for the defendant. This measure is not generally included in the statistics of desirable and
undesirable measures for ensuring attendance, because its application is most often treated as a
“trial balloon” for the needs of (non) application of some of the more severe measures for securing
attendance.

A spontaneity in the application of the measure “obligatory reporting” to the court can be seen
in the fact that that measure is most often applied in certain publicly exposed cases, where in the
public eyes the court is expected to act seriously as to securing the suspects’ or defendants’ attend-
ance, and thus the court applies this measure as some sort of an answer to the public expectations,
without providing an appropriate explanation of the reasons for applying such a measure and with-
out providing an answer as to whether one can reach the desirable goal - securing the attendance
of defendants, especially if the defendants’ behavior in several cases (such as the popularly called

“Trust’, “Fortress”, “Municipality of Centar” or “Total’, undertaken by SPPO) is taken into account.
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Unfortunately, even this year there was a lack of more extensive application of the guarantee
measure and the home confinement measure; in order to ensure an adequate and increased appli-
cation thereof, we consider it necessary that some certain legal changes should be made. Name-
ly, we consider that the possibility of envisaging conditions in the Probation Law in direction of
having the Probationary services assist the court in the rightful application of these measures has
unfortunately been missed. This is especially true if we take into account the fact that although they
represent essentially different measures, since the measures for securing attendance have a different
goal as compared to the sanctions that are comprised by the Probation Law, the application of these
measures for securing attendance is basically very similar. For example, the application of sanctions
such as home confinement and/or the prohibitions on visiting certain places, premises or persons
envisaged as criminal sanctions in articles 56 and 59-a of CC and the precautionary measures en-
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visaged in Article 146 of LCP® cannot be properly applied as the court does not have sufficient
evidence collected by a special organ which would later apply the very measures.

Finally, considering the fact that, even despite the legal provisions of the probation law the
Probationary service in the country has neither been formed yet, nor has it started functioning, we
suggest that these proposals for extension of the competence of this service should find their place
in the actual extensive reforms of the criminal-legal system’, thus leading to an increased applica-
tion of these measures by the court.

Was the detention withdrawn when the defendant made admission of guilt?

Yes 25%

Graph no.12

In relation to the registered fact that in practice the application of the detention measure is in-
appropriately treated as a bargaining tool for obtaining a better negotiating position by the author-
ized prosecutors (see graph no.12), bearing in mind Article 173 of LCP, in which it is envisaged that
the detention should be withdrawn if the defendant makes an admission of guilt., We can establish
from the observers” data that in one fourth of cases the detention was immediately withdrawn after
making admission of guilt, unlike the rest of the cases.®

We believe that the judges need to pay more attention to this detected incorrect practice in
future and they should avoid it by corroborating the detention decision with precisely defined
grounds supported by evidence; they also should avoid the generic decisions in which the detention
is determined according to all grounds envisaged in Article 165 of LCP, without a real factual and
appropriate support to each basis. Thus, the judges would be certain that if a detained defendant
pleads guilty, then he can be released on bail only if the detention has been previously imposed
because of a danger from influencing witnesses and experts, and by doing that the court would
correctly apply LCP with respect to the provisions of Article 173.

In other cases, if there is evidence, the detention could continue or another lighter measure
could be imposed, however, this would make it impossible for someone to take advantage of the
practice of using the most severe measure for securing the attendance as a tool for pressuring the
defendant to make an admission of guilt.

6 See Misoski B, Probation Law and measures for securing defendant’s attendance in criminal proceedings, Journal
for Criminal Law and Criminology, MJCLC, no.1,2017

7 Strategy for a reform of the judicial sector in 2017-2022, adopted at the session of the Government held on 28.11.2017,

accessible in PDF: https://goo.gl/dzX6X5.

8 See: Pertrovska N., Misoski, Analysis, Op. cit. page 23-24.
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Did the defendant have a defense attorney when DETENTION was imposed
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Special attention should be paid to the data obtained by the observers, where in 9 cases, the de-
fendant had no defense attorney (graph no.13) when detention was imposed. The additional check
of the data showed that the courts did not fail to act properly according to the provisions of Article
74 of the LCP envisaging obligatory presence of the defense attorney when a detention is imposed;
in these cases the defense attorney was absent in the course of the main hearing and not at the time
of imposing Detention.

This means that we can be satisfied with the court abidance by the legal provision on imposing
the detention measure in presence of defense attorneys, in other words, it respects the legal obli-
gation for mandatory defense when imposing detention. However, the criticism is at the expense
of defense attorneys because we find their practice of being absent at hearings for detention cases
inappropriate and unprofessional, especially when the defendant is brought to the court from the
penitentiary. Therefore, it is our opinion that defense attorneys should pay more attention to the
scheduling of cases in future, thus avoiding the practice of having their client being brought to the
court from a penitentiary and having the hearing postponed because of their absence.

l INTRODUCTORY SPEECHES

The part of the procedure that chronologically follows are the introductory speeches, when
the parties get the opportunity to present decisive facts that they intend to prove, to indicate the
evidence that they will present and to determine the questions that will be subject to a discussion.
However, LCP distinguishes between court’s acting and application of this institute in regular and
summary procedure. Namely, with regular procedure, the abovementioned principle of holding
introductory speech is a rule where the defense has the right and the option to refrain from making
introductory speeches; in summary procedure, however, the introductory speeches of the prose-
cution are transformed into presentation of the content of the indictment, whereas the defense is
nowhere included in the law to make a contribution to the decisive facts that would be in their favor.

According to the data collected by the observers, it can be established that introductory
speeches were made in 48 hearings in total; after the introductory speech made by public prosecu-
tor, the defense attorneys made their own contribution to the defense by making an introductory
speech in 25 hearings, whereas in 7 hearings the introductory speech was made by the defendant
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(graph no.14). The following graph displays (graph no.15) the data on introductory speeches made
in shortened and regular proceedings. These data shows that only in two cases did the defense at-
torneys make introductory speeches in the beginning of the proceedings and that they also decided
to use this opportunity to make an introductory speech in shortened proceedings, despite the in-
consistency of LCP with respect to this circumstance that refers to them in shortened proceedings.

Introductory speech made by Who of the parties made an
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If we substantially analyze the quality of the introductory speeches against the questions creat-
ed for this purpose, we will see that the impression of success of the introductory speeches made by
the parties in the proceedings varies. So, only 9 introductory speeches made by the public prosecu-
tor the observers found to be partially clear, whereas, for 2 introductory speeches made by defense
attorneys and 1 speech made by a defendant the observers had the impression that the speech was
unclear; in only 6 introductory speeches made by defense attorneys and 3 speeches made by de-
fendants the observers found partially clear (graph no.16). As for the quality of preparation of intro-
ductory speeches by public prosecutors, it is established that in 63% of hearings where introductory
speeches were made, the public prosecutor reduced the introductory speech to a simple reading of
the indictment, failed to present a high quality introductory speech that could make an impression
of the whole case and the facts and circumstances that were subject to prove, failed to present the
case theory and the thesis that would be corroborated, and even failed to determine the legal issues
that would be debated, being otherwise aimed at proving the indictment grounds.

Was it clear in the the introductory speech what was the party stating and
what decisive facts would be subject to proving
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Graph no.16
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Considering the fact that last year the percentage of reading of the indictment instead of the in-
troductory speech was 70%, the graph below shows improvement (graph no.17), i.e. improvement in
the quality with the public prosecutors. However, on the basis of the introductory speeches, neither
the court could clearly know what the public prosecutor was going to prove, nor the defense could
clearly understand the thesis of the public prosecutor about the grounds of the indictment and how
he intends to prove them, and hence the recommendation that there should be improvement in the
presentation of introductory speeches made by public prosecutors still persists.

With regard to the advice on the defendants’ rights, being envisaged in LCP, and according to
the working methodology, we composed several questions which address this subject. The data as to
whether the defendant enjoys all the rights envisaged by law was especially important to us and the
way in which the court informs the defendants about their rights was even more important.

On the basis of the processed data, we found that the court tends to implement the procedure,
i.e. regulation, but with some exceptions. Therefore, whether the court asked the defendant if he
understood what he was accused of, the observers noted an exception of 4% to the detriment of the
defendant. Namely, in 4% of cases the court failed to ask the defendant whether he was familiar with
the content of the indictment (graph no.17). What is more worrisome, considering that the defend-
ant failed to understand what he was accused of, is the fact that in 21% of cases the court explained to
the defendant the crime he was charged with, whereas it partially did that in only 8% (graph no.18).

Was the defendant asked by the If the defendant did not understand,
court whether he understood did the court explain to him
what he was accused of what he was accused of
YES
Partially _ 71%

8%
YES
96%
NO
21%
Graph no.17 Graph no.18

Article 206 of LCP stipulates the court’s obligation to inform the defendant of his rights, name-
ly, that he must be informed before every examination about what he is accused of, that it is not
obligatory for him to put his defense forward or to answer questions, that he has the right to defense
counsel of his own choice, the right to present and put forward facts and evidences in his favor, that
he may plead in respect to the criminal act he is indicted for, that he has the right to examine the
case files and review the confiscated objects, the right to a translator or interpreter, and the right to
be examined by a doctor when there is a need for a medical treatment or to establish possible police
excesses, as well as, prior to the first examination, to be informed about the right to enter a plea bar-
gain with the public prosecutor. One part of these rights was comprised by the questionnaire that
was used as a tool in the process of this research. So, as it can be seen from the graphic display of the
processed data, the court most often informs the defendant about his right to make a statement, and
the right of the defendant to ask questions to witnesses and witness experts represents a right about
which the defendant is the least informed. The part marked as “other” comprises the unlisted ques-
tions such as the right to examine the case files, the right to have medical examination and similar.
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Advices on the defendant’s rights
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It can be noted from the graphic display (graph no.19) shown above that the defendants
were most often informed about the rights such as the right to make a statement, the right to a de-
fense attorney and the right to silence; the court less often informed the defendant about the rights
enabling him to have an active role in the proceedings, and these rights are as follows: the right to
give remarks, the right to present evidence and similar.

However, what is even more important to the defendant is whether the rights have been ex-
plained to him at all, and if explained, whether it has been done clearly and in a language known to
him. These questions are of huge importance especially in the proceedings where the defendants,
being ignorant of law, appear without a defense attorney, so in such situations the role of the court
to explain the rules to the parties in a clear way is crucial.

Explanation of the rights to the defendant In what way the court explained the

in a language understandable to him rights to the defendant
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93%

NO
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The graphic displays shown above contain the summarized data in relation to the questions
concerning the explanations of the rights of the defendant in an understandable way to him, and
in the concrete case we see that the court failed to do so in 7% of cases (graph no.20). In addition,
with regard to the way of explanation of the rights, we can note that in 50% of hearings the court
solely enumerated the rights, in 44% it explained the rights in details to the defendant, and in 6% of

hearings it did not explain them at all (graph no.21).
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Bl ADMISSION OF GUILT

According to the practice of the Basic courts in the country, the admission of guilt imposes itself
as an especially significant procedural instrument for acceleration of the criminal proceedings and for
increasing the judicial efficiency. Due to these reasons, the procedural guarantees for the application
of this institute in the course of the criminal proceedings were also a subject to analysis this year. So,
unlike last year, subject to observation were randomly chosen cases in which the defendants had cho-
sen to make admission of guilt in the course of the first sitting of the main hearing, pursuant to Arti-
cles 380 and 381 of LCP, whereas, considering the observation, the remaining types of acceleration of
the criminal procedure, related to the admission of guilt, such as the plea bargain procedure that is un-
dertaken in the investigation phase according to Articles 483 to 490 of LCP and the admission of guilt
made by the defendant in the control phase of the indictment according to Articles 329 and 334 of
LCP are excepted from the analysis. So, our observers noted that the defendant admitted his guilt in 40
out of 312 hearings monitored this year. In other words, the admission of guilt, as a manner in which
criminal proceedings are accelerated, represented more than 10% of the total number of monitored
hearings. Given that this is a randomly chosen and unrepresentative sample of observed hearings, the
fact that our courts revive this institute in the court practice is pleasing, and even more so because the
percentage of recorded hearings in which an admission of guilt was made this year is closer to the data
obtained from the basic courts in relation to the application of this procedure®.

Number of hearings that resulted in admissions of guilt compared
to the number of monitored hearings by cities
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Graph no.22

Surely, on the basis of the obtained data, we cannot make a firm conclusion as to the fact in
which courts these proceedings are more or less frequent, because the cases were randomly select-
ed. However, the general conclusion that such proceedings are present, persists (see graph no.22);
despite the few observed hearings (only 10), it was only the Basic Court in Ohrid where our observ-
ers failed to attend certain hearings in which the defendant made admission of guilt.

9 See: Yearly reports on the performance of courts. They are partially accessible on the web portal https://goo.
gl/9P76K6. Unfortunately, all basic courts’ yearly reports have not been updated.
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Number of admissions of guilt per crime
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Graph no.23

In relation to the kind of criminal acts (graph no.23), this year, we can conclude that there is
no selectivity as per the readiness of the defendant to make admission of guilt with regard to the
kind of criminal act; in other words, when compared to the statistics about the extent of criminality
in the country, we can conclude that there is no preference of a criminal act for which defendants
feel ready to make an admission of guilt, thus confirming the thesis that the admission of guilt is
connected to the factual grounds of the indictment, and not to the kind of crime the defendant is
charged with. However, this year, the criminal acts against the life and body and the criminal acts
against the sexual freedom and sexual moral for which the defendants would be ready to make
admission of guilt, are missing compared to last year'®.

Has the defendant a defense attorney in the cases in which he makes
admission of guilt in shortened or regular proceedigns
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W Shortened proceedings M Regular proceedings

Graph no.24

10 See Petrovska N., Misoski B., Report Op. cit. page. 15
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On the other hand, the cases for which a prison sentence of up to 5 years is envisaged and for
which the defendants expressed greater readiness to admit the crime are again dominant, but signif-
icantly more than last year'', in comparison with the criminal acts for which a more severe penalty is
envisaged and for which regular criminal proceedings are conducted. Namely, compared to last year,
according to the monitored hearings, this year the percentage of admissions of guilt made in regular
proceedings is lower for ten percent in relation to admissions made in shortened proceedings. In
that direction, we consider that an additional analysis needs to be made in relation to the reasons for
this trend or this is perhaps simply due to the random selection of cases by our observers.

According to the graph above one interesting practice is recorded in relation to the admissions
of guilt made in shortened proceedings (even in 14 hearings) where no defense attorney was pres-
ent. We consider that such practice is contrary to the provisions of Article 74 of LCP in relation to
the presence of a defense attorney in the course of the plea bargain proceedings and the admission
of guilt proceedings. Nevertheless, considering the nomotechnical impreciseness of the provision of
paragraph 4 of Article 74 of LCP, which does not clearly envisage obligatory defense in the process
of making admission of guilt by the defendant in the course of the main hearing, the courts resort
to accepting admission of guilt even in conditions of absence of defense attorneys in shortened
proceedings. When doing that, they base their decision on the provisions of Article 38 of LCP
regarding the regular procedure and paragraphs 1 and 3 of Article 74 clearly stipulating that the
presence of a defense attorney is mandatory only in cases of crimes punishable with a life sentence
or a prison sentence of up to 10 years at the moment of submission of the criminal act. However,
we consider such practice improper mostly due to the fact that in paragraph 4 of Article 74 of LCP
the following words have been improperly stringed together: “In the course of the plea bargaining
procedure concerning the admission of guilt...”, - where it seems that one wanted to comprise both
modalities and the plea bargaining proceeding as subtypes of the original Anglo-Saxon summary
procedure called plea bargaining % Instead of that, the guarantees for presence of a defense attor-
ney when the defendant makes admission of guilt are lost through this unclear provision, and as a
result of this, the conduct of shortened evidentiary proceedings in terms of Article 381 of LCP is
lost too. Therefore, we consider that a correction should be made within the provision of paragraph
4 of Article 74 of LCP and the very article should read: “In the course of the plea bargain proceeding
for passing a judgment on the basis of an agreement in terms of chapter 29 of LCP as well as in the
course of the proceeding for admission of guilt in terms of Articles 334 and 381 of LCP”. The incon-
sistency of LCP would in this way be corrected in relation to the attendance of the defense attorney
at the moment of admission of guilt made by the defendant and in relation to the court’s evaluation
of the very admission, being properly regulated only in Article 334 of LCP. That is precisely why
we come across practical situations in which the defendant makes admission of guilt during the
main hearing in absence of a defense attorney and this act is tolerated by the court because, as we
mentioned above, the attendance of the defense attorney during the admission of guilt is properly
regulated only in the phase of control of the indictment in terms of Article 223 of LCP, a phase being
inapplicable in the course of the shortened criminal proceedings.

11 Ibid. page. 13.

12 About this procedure see more: Buzharovska G., Misoski B., in Simplified Forms of Procedures in Criminal
Matters - Regional Criminal Procedure Legislation and Experiences in Application, Ivan Jovanovic and Miroljub
Stanisavljevic eds., OSCE Mission to Serbia, 2013, page 223; or Baldwin J., McConville M., Negotiated justice:
pressures on defendants to plead guilty, London: Martin Robertson, 1977.
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Have questions been posed for the purpose of checking the admission
of guilt in direction of all crime characteristics

. YES 82%
Partially
10%

NO 8%

Graph no.25

When evaluating the admission of guilt made by the defendant, the analysis of the results ob-
tained by the observers about the court’s activities with the examination of crime characteristics,
points to a conclusion that unlike the previous years (graph no.25) and in almost identical percent-
age (87% in 2016, 82% in 2015), the judges ask the defendants questions so as to examine the charac-
teristics of the crime, that is, the crime for which the admission of guilt was made.

In reference to this practice, unfortunately, we cannot establish any improvement in comparison
to the previous years, since the practice of the judges to not explain the indictment to the defendants
in an understandable language and to not clarify whether the admission of guilt refers to all of the
circumstances of the criminal act the defendant is charged with, still prevails. Unfortunately, this con-
clusion is again a result of the judges’ practice to read the indictment to the defendants and to only ask
them whether they understand the charges without elaborating on the legal terms or the meaning of
all characteristics of the criminal act the defendant is charged with. In addition, the judicial practice
of simply explaining the process of determining the kind of sentence and measuring its severity to
the defendants in this phase of control of the admission of guilt, being in accordance with the already
abolished provisions of the Law on determining the kind of sentence and measuring its severity".

Therefore, this year we also reiterate the conclusion and the recommendation given in the re-
ports of the previous years that the judges are required to pay more attention to the defendant when
explaining the essence of the criminal act, the evidence that the public prosecutor corroborates it
with as well as the manner in which the crime was committed.

Were questions posed for the purpose of checking the
voluntariness of the admission of guilt

Partially
3%

YES
97%

Graph no.26

13 Decision of the Constitutional Court no. U.No. 169/2016-0-1, available at:
http://www.ustavensud.mk/domino/ WEBSUD.nsf _
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The observers noted improvement in the general state of affairs with regard to the manner in
which the court evaluates the voluntariness of admission of guilt. Namely, in comparison with the
data of last year, when the observers recorded defendants’ admission of guilt without the court’s
assessment on its voluntariness, in 13% of observed hearings, this year such practice was noted in
only one case, in other words, in only 3% of monitored hearings (graph no.26).

If seen strictly mathematically, we can conclude that there is an appropriate application of the
provisions of LCP with regard to the adherence to the procedural guarantees for evaluation of the
voluntariness of the admission of guilt, which is an improvement from 13% to just 3%. Yet, the data
obtained from the monitored hearings, if analyzed from a legal perspective, cannot be satisfactory.

This is due to the fact that the principle of voluntariness is one of the most important princi-
ples in the proceeding for evaluating the admission of guilt made by the defendant. It is why, in this
stage, courts strive to prevent every possible situation in which the defendant is forced in whichever
way to make admission of guilt; this means that the judicial practice of failing to raise questions
about the voluntariness of the admission of guilt made by the defendant must not be tolerated,
because such a judicial practice, apart from emphasizing the defaults of the very proceeding, raises
doubts about the purpose of this hearing, in which the court is supposed to evaluate whether the
admission of guilt of the defendant is a voluntary one.™

If possible, do you have the impression that the admission
of guilt is made voluntarily

There is no data
6, 15%

Yes
34,85%

Graph no.27

It is also interesting that as far as the admissions of guilt are concerned, the observers conclud-
ed that in 34 cases out of 40 the admissions of guilt were voluntary, whereas in 6 cases or 15% of the
analyzed cases the observers could not decide whether the admission of guilt was a voluntarily one
or not (see graph no.27).

It means that, despite the fact that the court checked the voluntariness of the admission of
guilt, the observers had certain perceptions that this admission was faulty. This is precisely why we
consider that it is necessary for the court to develop a practice of increased attention in relation to
the freedom of the defendant to make admission of guilt, especially by detecting the voluntariness
of the admission, and to develop practice of preventing the admission from being made involuntar-
ily in whatever way or forced by any participant in the criminal proceedings.

14 See: Henham R., The Ethics of Plea Bargaining in International Criminal Trials, Liverpool Law Review (2005)
26:209-224, Springer, 2005; McConville M., Plea Bargaining: Ethics and Politics, pp. 562-587, Journal of Law and
Society, Vol 25, No. 4, 1998.
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Were questions posed to check whether the defendant was aware
of the consequences of his admission of guilt

Partially

3% YES 95%

NO 2%

Graph no.28

Compared to last year we are satisfied that the observers recorded only two cases, or only 5% of
the monitored hearing this year in which there was an admission of guilt and where the court failed
to pay sufficient attention to the defendant’s awareness of his admission (graph no.28). In other
words, we can conclude that the court made sufficient effort to evaluate whether the defendant was
aware of the consequences from his admission of guilt as well as whether he was aware of the crim-
inal act he was charged with. However, the issue registered in those two cases, seen mathematically,
is represented two times less than last year, but twice more than the recorded positive trend of the
court in relation to the court’s evaluation of the voluntariness of the admission of guilt. These cases
should not be disregarded because they indicate that there are still cases in the court’s practice in
which the court fails to act pursuant to its legal authority and in concordance with the expectations
of the subjects and the general public.

This is why we call upon the conclusion of last year that in such cases, the court has the right
and should be active in assessing the admission of guilt made during the main hearing. The court
can implement its inquisitorial authority, envisaged in LCP for evaluation of the admission, through
exercising its right to ask for additional evidence or a defendant’s statement, with an aim to clarify
and elaborate on the criminal and legal subject matter and so as to be convinced that defendant is
really the perpetrator of the criminal act that he admits to.”®

Was there any evidence presented after making admission of guilt

NO 31%

YES 69%

Graph no.29

15 See: Misoski B., Ilikj Dimoski D., Judges’ Role in the Evaluation of the Defendant’s Plea within the Sentence Bar-
gaining Procedure, Journal of the Faculty of Security, Skopje, University St. Klement of Ohrid, Bitola, 2016.
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As to these proceedings and in comparison with the cases observed last year, we have best
improvement in the assessment of the factual admission grounds. In other words, with regard to
the question “Was there any evidence presented after the admission and what was that evidence?
it being in accordance with Article 381, paragraph 3 of LCP, the observers registered that the court
had evidence presented in two thirds of cases as support to the admission of guilt and the determi-
nation of the sanction (graph no.29).

Moreover, in comparison with last year, it is satisfactory that our observers established that
not only was the main and the only evidence the criminal record certificate, but the court also gave
more evidence in 27 of the observed hearings Analyzing the inventory of the given evidence, apart
from one case where the court presented a single proof only, in the remaining 26 cases the court
presented at least three proofs which were generally identical or similar to the evidence that was
presented in the regular proceedings.

In other words, in order to check the admission grounds, the court resorted to examining wit-
nesses, making various expertise, presenting material evidence, and even reproducing some videos
and photo documentation from home and vehicle searches.

Unfortunately, the practice of supporting the judgment with a criminal record certificate con-
tinued only in one case.

It is especially problematic that, the court failed to present evidence that supports or evaluates
the authenticity of the admissions of guilt made in a significant number of cases, i.e. in one third of
monitored cases.

We consider that the increase of the percentage of presented evidence following the admission
of guilt and the decrease of the percentage of criminal records appearing as single and/only proof is
due to the fact that the questionable.’® Law on determining the kind of sentence and measuring its
severity has been abolished by the Constitutional Court, so, in this sense, we can expect less favor-
itism towards the criminal records with regard to the remaining evidence.

According to the provisions of this abolished Law, previous convictions were highly evaluated
with even 9 points; hence, it was especially difficult to find appropriate circumstances that would
give some weight in favour of the defendants who had previously been convicted and in favour of
imposing an appropriate penalty or another sanction.

At the same time, one should consider the intricacy of previous convictions appearing as a
single proof, since the recidivism'’, has to be analyzed in correlation with the kind of the new crime
and the act for which the defendant was previously convicted, alongside the time elapsed since the
previous conviction and the manner in which the defendant lived during this period.

Also, we consider that the improvement in this trend might be a result of the fact that the
judges are aware of the sensibility of the general public to the judicial activities, of the application
of the plea bargain procedure and of the way the admission of guilt is treated in the main hearing.
Consequently, the judges now pay more attention to the grounds for making admission of guilt by
having the parties provide more evidence.

In order to avoid the practice noted in one third of the admissions of guilt, we state that it is
necessary to intervene in the LCP by envisaging a special session as part of the main hearing for
determining the sanctions. In that way, in cases where the defendant makes admission of guilt, the
court would be authorized and obliged to decide which of the enumerated evidence from the list of

16 See Buzharovska G., Tupancheski H, Sentencing Guidelines, “The Paradox of the Macedonian Legislation”,
Pravnik, no. 238, November 2015

17 See: Gruevska Drakulevski A., Recidivism and Prison, Grafoden, Skopje, 2016.
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evidence enclosed with the indictment, would be presented in this hearing, which will be aimed at
supporting the authenticity of the admission of guilt made by the defendant.

This is especially important in conditions in which, according to the provisions of the LCP,
the statement and even the defendant’s confession are not treated as evidence obtained by a witness
who shall speak the truth. Put differently, the court has to present additional evidence in direction
of supporting the defendant’s admission because the defendant is not criminally liable for giving a
false statement, so, accordingly, his admission of guilt can be voluntarily and conscientiously made,
but not necessarily truthful.

This situation can be overcome solely by strengthening the position of the court in this special
hearing where the court may independently ask the parties to provide appropriate and sufficient
amount of evidence in direction of convincing itself that the admission of guilt has been conscien-
tiously and voluntarily made and appropriately supported with facts and evidence.

Lastly, in this direction, the instructions and remarks from the last year report, referring to the
evidence presented as support to the indictment (Article 321, paragraph 2 of LCP) in relation to the
interest of the parties in presenting certain evidence and fully clarifying the factual state of affairs in
conditions of making admission of guilt, are still actual.’®

Did the defense attorney have enough time to advise the defendant

NO 9%

YES 91%

Graph no.30

In relation to the question “Did the defense attorney have enough time to advise the defen-
dant?”, the observers established that in only 9% of cases in which the defendant made an admis-
sion of guilt, the defendant had no sufficient time and opportunity to consult with his own defense
attorney. In comparison with last year, we have deterioration in the state of affairs and an increase
of 3% in relation to the last year’s 6% (graph no.30).

This means that there is still a practice of limiting one of the most significant rights of
the defendant in the course of criminal proceedings - the right to a defense attorney. In this
direction, the right to efficient defense is disputable because had the defendant been denied the
right to an efficient defense in such sensitive proceedings, the question arises of whether we
can consider the defendant’s admission a voluntary and conscientious one, - especially in cases
in which the defendant has not been able to overcome all of the possible dilemmas about the
consequences of the admission on his own, out of the courtroom and privately with his own
defense attorney.

18 See Petrovska N., Misoski B., Report Op. cit. page.17-19
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Therefore, we consider that the court should pay due care to the objections of the defense at-
torneys, in relation to the possibility of leaving enough adequate room for consultation with their
clients in conditions when the defendant is prepared to make admission of guilt for the crime he is
charged with.

Failing to respect this defendant’s right would mean prolonging the proceedings to a certain
extent, simply due to the fact that, in conditions of admission of guilt, we have a general acceleration
of the criminal proceedings and thus a postponement of one hearing does not impact the judicial
efficiency drastically, but it might affect the fairness of administration of justice by the court. More-
over, in conditions of having a defense attorney appointed ex-officio, we consider that, before making
an admission of guilt and in case the defendant is ready to do so, it is necessary for the court to give
enough and adequate time to the defendant to consult with his defense attorney about such an act.

Finally, if we sum up the data, we can conclude that, in general, the defendants made admis-
sion of guilt in a flawed proceeding in 10% of the monitored cases. Even though such inconsisten-
cies were cumulatively recorded only in ten percent of the total number of cases, this percentage
should not be neglected. Moreover, considering the fact that such inconsistencies were individually
recorded in different cases subject to observation, then the cumulative percentage of flawed pro-
ceedings is even higher than 10%.

Therefore, our opinion is that the recommendation given last year should be repeated, i.e.
despite certain amendments to LCP, there is a need for additional training of all subjects in the
criminal proceedings. This training would emphasize the recorded inconsistencies, and the subjects
in the criminal proceedings would be trained to better detect and potentially remove these prob-
lematic points from the practice more easily.

After the admission of guilt, the court also made a decision on:

15

w

Damage Costs Objects taken away
through execution
of the crime

Graph no.31

We welcome the fact that, after having admission of guilt made by the defendant, apart from
the sanction, the court made decisions on the compensation requests filed in 7 cases, and in 5 cases
it made decisions in relation to confiscation of objects, as a consequence of the criminal act (graph
no.31). We can conclude from these data that not only does a proper application of this procedure
save judicial resources; it also provides an appropriate answer to the remaining additional aspects
that are subject in the criminal proceedings and resolved therewith.
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Finally, this trend shows that with time, the court and the parties in the criminal proceedings
gain confidence in the fairness of these accelerated proceedings, and thus these proceedings are
conceived as a fair acting by the court with respect to all criminal acts, irrespective of their kind
and severity.

We hope that in future, we will have data about the court deciding on implementing the con-
fiscation as one of the measures that have been forgotten in our legal system lately, but is still very
important in the fight against criminality.

l EVIDENTIARY PROCEEDING

The evidentiary proceeding represents one part of the main hearing in the Law on Criminal Pro-
cedure and the very proceeding is envisaged in Articles 382 to 394 thereof. This part of the procedure,
envisaged by law, addresses the defendant’s rights and the opportunity to make an admission of guilt
at the very hearing; this part of the procedure is also comprised in the very questionnaire used by the
observers as a tool of this methodology, and is chronologically placed within the part concerning the
opportunity for an admission of guilt. This part of the procedure has a clearly envisaged order with
regard to presentation of evidence. So, as first presented is the evidence of the prosecution and the
evidence in correlation with the legal property claim, followed by the evidence of the defense, then the
possible evidence of the prosecution to refute the evidence of the defense, in the form of replication
and then, finally the evidence of the defense in response to the prosecution, called rejoinder.

Throughout the whole process of the evidentiary proceeding, the court has a role to control the
way and the order of examination of witnesses and experts and the presentation of evidence, by tak-
ing care of the efficiency and cost-effectiveness of the proceeding and by focusing on establishing
the truth. In this part of the proceeding, the court makes decisions on the objections made by the
parties and it can disallow a certain question or answer to a question that has already been asked if
it is considered to be inadmissible or irrelevant to the case or if the question contains the question
and the answer. Of course, the cross-examination represents an exception to this.

On the basis of the collected and processed data we can reach the conclusion that without an
exception, i.e. in all observed cases, the court abided by the rule that regulates the legal order of
presentation of evidence which is a clear improvement in relation to last year when some exceptions
were noted, justified with the “cost-effectiveness” of the proceeding.

In regard to the witnesses in the proceedings, more specifically, in regard to the advices con-
cerning their rights and the oath-taking, as envisaged in Article 222 of LCP, the observers estab-
lished that only in 10% of hearings where a witness was examined, the court failed to inform the
witness about his rights in the course of the proceeding (graph no.32), whereas in only 73% of
hearings the witness took the oath as prescribed by law (graph no.33).
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Was the witness advised on his rights Did the witness take an oath
NO
27%
NO
10%
YES
90%
YES
73%
Graph no. 32 Graph no. 33

Article 383 of the Law on Criminal Procedure envisages three ways of examination when
presenting evidence: direct examination, cross-examination and re-examination. In direct exam-
ination the examination is performed by the party which proposes the witness, a witness expert or
technical counselor, whereas the cross-examination is performed by the adverse party. It is envis-
aged that the re-examination should be performed by the party calling the witness or expert. The
questions posed in this examination are limited to the questions posed during the examination of
the adverse party. The law envisages that as soon as the parties have completed their examination
in the proceeding, the president and the members of the council can pose questions to the witness
or expert. We analyzed these kinds of examinations through different sets of questions, formulated
according to the kind of examination, thus establishing the quality of the posed questions, their
comprehensibility, and the parties’ perception of success when posing the very questions.

When determining the quality of questions posed to the witnesses and witness experts in di-
rect examinations, we set a parameter for clarity and precision of the questions; we reached conclu-
sion that the questions were clear and precise in 81% of hearings, whereas they were partially clear
in 15%, and in 4% of the hearings these questions were unclear (graph no.34).

Were the questions posed to witnesses/experts in the direct
examination clear and precise

Partially 15% YES 81%

NO 4%

Graph no.34

In regard to the perception as to how well the cases were dealt with, our observers recorded
that in 13% of hearings in direct examination (graph no.35) the public prosecutors dealt with the
case partially well, whereas in 8% of cases the defense failed to deal with the case well, and in 32%
of hearings it dealt with the case partially well (graph no.36).
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Did the public prosecutor leave Did the defense leave impression
impression during the direct examination during the direct examination that
that he deals with the case well they deal with the case well
YES Partially
87% 32%
Partially “
13%

NO 8% YES 60%

Graph no.35 Graph no.36

The cross-examination consisted of questions for the witness asked by the adverse party; these
questions are limited to the questions that have been posed previously during the examination of
the witness by the party who proposed him. In terms of assessment of proper application of this ex-
amination mechanism, among other things, the possibility of cross-examination of the other side’s
witness was of special importance to us, especially because this principle of examination ensures
equality of arms in the proceeding.

After completing the analysis of the data collected by our observers, we can establish that in
3% of the total number of monitored hearings the observers recorded a state of affairs in which the
court failed to provide an opportunity for cross-examination of the adverse party’s witness. It was
additionally recorded that the cross-examination was not limited to the direct examination in 28%
of hearings (graph no.37). In regard to the use of closed questions in this kind of examination, it is
noted that in 19% of hearings no closed questions were used, and in 32% of the same hearings the
questions were partially closed (graph no.38).

Was the cross-examination Were closed questions Was the cross
limited only to the direct used in the examination
examination? cross-examination? successful?
NO 28% Partially YES  NO 32%
0

49%

YES 72%  NO 19% YES 68%

Graph no.37 Graph no.38 Graph no.39

As to the success of the cross-examination, as presented in the graphic display no.39 we can
conclude that in 32% of hearings the examination was unsuccessful and the effect required for
grasping this way of examination of witnesses and experts was not reached.
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Were the statements made in the preliminary proceeding used in
the examination and in what way?

NO

YES, because of
inconsistent statements

Yes, for
reminding

Graph no.40

Article 388 of LCP regulates the exception to direct presentation of evidence. Paragraph 2
of this Article envisages the use of witness statements given in the investigatory proceeding and
statements collected within the activities of the defense during the investigatory proceeding in
cross-examination, or to refute the prosecution’s evidence, or in answer to evaluating the credi-
bility of the statements made in the main hearing. It is noted that the statements given in the pre-
liminary proceeding were used in one fourth (25%) of hearings where a witness was examined;
in 18% of hearings the statements were used in order to remind the witness of circumstances that
he had forgotten and in 7% of hearings the statements were used as a result of having different
statements in the preliminary proceeding and the main hearing (graph no.40). It is important
to mention that according to Article 391 of LCP the defendant can be examined only upon a
proposal made by the defense, and in such a case, pursuant to Article 384 of LCP, the defendant
should be examined according to the same rules applicable to the remaining witnesses and ex-
perts. This opportunity was used by the defense in the evidentiary stage in 42% of monitored
hearings (graph no.41).

Was the defendant examined Did the public prosecutor request
reading of the defendant’s statement
made in the preliminary proceeding?

YES 42% YES 2%

NO 58%

Graph no.41 Graph no.42
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According to paragraph 3 of Article 391 of LCP, if the defendant makes no statement or makes
a different statement on certain facts or circumstances during the main hearing, the public prosecu-
tor can ask the court to read or reproduce the defendant’s statement that has been previously made
in the proceeding pursuant to Article 207 of LCP. In comparison with witnesses, the statement of
the defendant made in a preliminary proceeding was read upon a request made by the public pros-
ecutor in only 2% of hearings (graph no.42).

The competence of the court to pose questions is another major change that arose as a result
of the amendments introduced to LCP. Through this change a new and completely different way of
examination has been introduced. So, the examination now is made by the parties and unlike the
old LCP pursuant to which the court used to have a leading role in the examination of witnesses,
now the court is entitled to ask questions once the parties have finished their examination, as it is
per Article 383, paragraph 5 of the new LCP. In addition, the questions of the court have to be lim-
ited to clarification of certain circumstances that have arisen from the previously posed questions
during the direct and cross-examination and they must not grow into a separate examination. The
fact that the judge or the adjudicating panel posed questions in 57% of hearings (graph no.43) in
which witnesses or experts were subject to examination, represents an indication of the slow tran-
sition of the new procedural model and the court’s abandonment of its role in the examination of
witnesses and experts.

The percentage of objections raised by public prosecutors and the defense is almost equal. An
increasing trend has been recorded by the observers in the application of the objections as a part of
the parties’ strategy in the proceeding. According to last year data public prosecutors made use of
objections in 20% of hearings and the defense in 15%, whereas according to this year data public
prosecutors made use of objections in 24% of hearings and the defense in 20% of hearings (graph

no.44).
Did the court use its right to pose Did the parties raise objections to the
questions to the witness/expert? way of posing questions in the
CBEIOKOT/BEIITOTO TUIEe? examination and on what grounds?
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Graph no.43 Graph no.44

Although the court now has diminished authority to pose questions to witnesses and experts,
it still is obliged to control the manner and order of examination of witnesses and experts in terms
of the permissibility of questions, the validity of the answers, the fairness of the examination and the
justifiability of the objections. The Coalitions observers recorded only 2 hearings in which the court
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failed to take care of the permissibility of questions, the validity of the answers and the fairness of

examination (graph no.45).

Does the court take care of the permissibility of questions, the validity of
answers and the proper examination during the hearing?

2

YES NO No, there was no need
for court's intervention

Graph no.45

If we cross-section these data with the data referring to the made objections, we will notice that
the public prosecutors and the defendants are treated equally by the court in relation to the objec-
tions, this being the case even in hearings in which the court failed to take care of fair examination
(graph no.46).

Does the court take care of the permissibility of questions, the validity of answers and
the proper examination (according to objections)?
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for intervention by the court

W Prosecution raises objection to the questions of defence
B Defence raises objections to the public prosecutor/damaged party
u No objections

Graph no.46

The data collected from the fifteen cases which show the reaction of the court to certain ques-
tions or the manner in which they were raised in absence of objections by either of the parties in
the proceeding, are disputable. Article 385, paragraph 2 stipulates that “if an objection is raised, the
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presiding judge shall forbid the parties from posing and answering a question that has already been
posed if he considers the question as inadmissible or irrelevant to the case. The above situation rep-
resents overstepping of the legal competence of the court and this situation is a remainder of the old
LCP where the court was a passive administrator of the proceeding; it also represents an indicator
of the slow transition towards the new accusatory model of criminal procedure in which the court
is solely a passive observer. However, the very LCP contributes to this situation: paragraph 7 of the
same article 385 prescribes that “in the course of the whole evidentiary proceeding the presiding
judge should take care of the permissibility of questions, their validity, the fairness of examination
and the justifiability of objections” These provisions actually contribute to the different interpreta-
tion of Article 385 by judges, especially in situations where the defendant is ignorant of the law and
without a defense attorney, and as such he cannot be expected to be able to use the finesses in the
objections, the direct examination and cross-examination; as a result of that the observers recorded
cases where some judges decided to help the defendant with respect to the manner and permissi-
bility of questions.

As to the presentation of written and material evidence, we are faced with inconsistencies in
LCP because there are no provisions which precisely regulate the manner in which material evi-
dence is presented during the main hearing. From the obtained data, we can note that the evidence
is predominantly brought forward by being read and presented by the court - in 48 hearings the
evidence was presented by the court, in 11 cases the evidence was brought forward by the party pro-
posing it and in 6 cases the evidence was brought forward in the examination of a witness or expert
(graph no.47). If we analyze the provisions of LCP referring to how the evidence is brought forward
and presented, as well as the provisions on examination of witnesses, being in accordance with the
principle of proving the “theory of the case” and the new model of accusatory proceeding, the ma-
terial evidence should be presented by the proposing party by presenting its content and by giving
its context which refers to proving the “truth of the party”, i.e. “the case theory” of the very party.

How was the material and written evidence brought forward?
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Graph no.47

The manner in which the hearing is recorded is regulated with Article 374 of LCP and, ac-
cording to paragraph 1 and 2 thereof, “the course of the main hearing is audio-recorded or video
and audio-recorded” and “at the beginning of the hearing the presiding judge informs the present
parties and other participants in the proceeding that the hearing is audio or video recorded” The
same article envisages in paragraph 3 that “when there are no technical conditions for audio or
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video-audio recording of the course of the main hearing, the presiding judge can make a decision
on taking stenographic minutes of the course of the main hearing”

How was the course of the main hearing and the process of
presenting evidence therein registered?

The hearing is
conducted by having
minutes taken
through direct entry The hearing is
conducted by taking
minutes through
dictation

Graph no.48

By analyzing the collected data, we will note that this segment of the process most deviates
from the law because the observers neither registered a hearing that was audio/video recorded
nor a hearing that was recorded in a stenographic transcript. This is due to the lack of recording
equipment in most of the courtrooms and to insufficient number of stenographers; as a result the
transcripts are taken through simple typewriting, instead. Although that does not represent a sub-
stantial violation of the law, the concerning part is that, as the observers noted, in almost half of the
monitored hearings (48%) the transcripts were taken in such a way in which the judge dictated and
paraphrased the questions and statements made by witnesses and defendants (graph no.48).

B RIGHT TO A FAIR TRIAL-EQUALITY OF ARMS

As far as the assessment of the equality of arms is concerned, just like in the previous years,
the observers analyzed the practice of the courts in giving equal treatment to the parties involved
in the proceeding.

Were the defense and the public attorney equally treated by the judge in
connection with the objections and similar?

NO 2%

YES 98%

Graph no.49
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It is evident that in one case the court favored the prosecution (graph no.49), and was nega-
tively disposed to the defendant. Thus, we can establish that in the course of the main hearing the
court is impartial in most of the cases, in other words, it equally treats the parties in the proceeding.

If we analyze the data statistically, we can say that there is a percentage increase of 100% com-
pared to last year - from 1% last year to 2% this year. However, bearing in mind that the percentages
are very low, in our opinion we cannot conclude that there is a serious deterioration in relation to
the equal treatment of the parties by the court.

Did the defense have the same opportunity to propose evidence as the prosectuion?

NO 2%

YES 98%

Graph no.50

Equal percentage of 2% (graph no.50) was noted in the same way as last year with regard to
the evaluation of the equal opportunity for proposing evidence by both parties in the course of the
main hearing.

Nevertheless, we will reiterate the conclusion of last year that the limitation of the right to
equality of arms is mostly due to the unequal opportunities of the parties, predominantly in the
course of the preliminary proceeding and the collection of evidence, it being connected with the
unequal and operative opportunity of the defense vis-a-vis the prosecution in finding, providing
and collecting evidence in the course of the preliminary proceeding. Precisely for this reason we
caution again that there might be unrealistic assessment of the right to equality of arms during
the criminal proceeding, should this right be evaluated solely throughout the course of the main
hearing.

B PUBLIC TRIAL RIGHT/PRINCIPLE

In regard to the evaluation of the principle of publicity of hearings (graph no.51) and graph
no.52), in relation to last year, we notice deterioration in two cases in which the observers record-
ed improper exclusion of the public from the main hearing, being mirrored as 1% in the graphic
display no.52.

We consider that in these, hopefully isolated cases, the court failed to appropriately explain to
the parties and representatives of the public the reasons for excluding the public from the court-
room. In addition, especially having in mind the general perception and distrust in the judiciary,
we consider that such practice must not be tolerated by the courts and that they should act with due
attention when excluding the public from court hearings.*

19 See for example the remarks of the Reports prepared by the group led by Reinhard Priebe, accessible on: http://
www.sobranie.mk/downloaddocument.aspx?id=90ab4ae4-{7c7-4fd4-a60d-4 =
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Were the representatives of the
Was the trial public? public or media prevented from
being present in the hearing?

YES 1%

NO
1% YES

99%

NO
99%

Graph no.51 Graph no.52

As to the improvement of the principle of publicity of trials, we can unfortunately establish
that the last year recommendation for improvement of the system by publicizing the time and place
of trials, as one of the ways of increasing the perception of the courts as transparent administrator
of justice, has not been taken into account this year at all. So, instead of improvement this year we
note deterioration, from 19% in 2016 to 21% (graph no.53).

In this way, the bad trend is evident in regard to the functioning and technical maintenance of
the electronic equipment for publication of the time and place of trial hearings; this confirms the
impression of a long-term neglect and failure to invest in technical equipment, which largely influ-
ences the public perception of the functioning of the courts in the country.

Were the time and place of trial published on the table outside the courtroom?

NO 65
YES 241

0 50 100 150 200 250

Graph no.53

B PRINCIPLE OF IMPARTIALITY

Concerning the evaluation of the right to judicial impartiality, being a fundamental part of the
right to a fair trial, the observers did not record any case last year in which the parties demanded rec-
usal of judges. In contrast, this year, the observers registered such demands (graph no.54) in two cases.

In the first, the reason for the request was the existence of a close family relationship between
the judge and some of the parties, while in the second case the matter in question was the applica-
tion of the arbitrary grounds for disqualification of judges, in other words, existence of a general
doubt regarding the (im)partiality of the judge in terms of Article 33 of LCP.
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In addition, it is interesting to comment on the reason why the judge did not ask the president
of the court to disqualify him at the very beginning of the hearing, and if the matter in question had
really been a close family relationships in terms of Article 33 of LCP, then no party was supposed
to object to the partiality of the court, having in mind in particular the circumstance that in such
cases the judge should take care of his impartiality, in other words, he should have abstained from
the case ex-officio.

Was there any request for disqualifying the judge or jurors handling the case

No, due to
something else

50% Yes, due to close
family relationship
between the judge
and some of parties

50%

Graph no.54

The observers recorded an increasing trend in the positions of judges even this year (graph
no.55), in other words, they stated that judges had already formed an opinion about the case which
influenced their decision-making process. Compared to the 2% of last year, this year we have a rise
reaching 3%.

The observers noted such judicial negative practice in 5 cases, which, although being far fewer
than last year (7 cases), it still represents an increase of one third in relation to last year.

Did it look as if the judge or jurors had already formed
opinion that could bias the decision-making process?

YES
3%

97%

Graph no.55

Unfortunately, these data are, again, mostly based on the proceedings concerning the evaluation
of the admission of guilt by the defendant as it was the case last year. It is interesting to note that in these
cases the court behaved as if it expected the admission of guilt, thus failing to put some intellectual
effort in order to assess whether such admission of guilt was conscientiously and voluntarily made as
well as whether there was relevant evidence in direction of its factual support.
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The percentage concerning the practice of intimidating the defendant by the court (graph no.56)
is the same as last year, in other words, the observers recorded such an activity in only one percent of
the monitored hearings.

Did the court act by threatening to some of the parties?

YES
3%

NO
97%

Graph no.56

However, even despite the low percentage, we consider that such a judicial practice should
be eradicated in order to enable the defendants to perceive the main hearing as a process in which
they will have fair and equal opportunities to enjoy the legally guaranteed right to presumption of
innocence.

Did the court fail to pay attention during the trial

YES 4%

NO 96%

Graph no.57

The datum referring to whether the court paid enough and adequate attention to the main hear-
ing (graph no.57) is interesting to comment. Compared to last year when no data were registered,
this year the observers registered such data in 5 cases or, in 4% of monitored hearings the observers
gained impression that the judges failed to pay attention to what was taking place in the courtroom.
We believe that this undermines the impression of the judges’ impartiality and leads to a conclusion
that some judges may have already decided on the concrete case, and consequently, they fail to pay
attention to the parties and remain uninterested in the activities taking place during the main hearing.

A significant increase in relation to last year is noted with regard to the improper ex-parte com-
munication of the court with the parties (graph no.58). Namely, compared to the last year’s 4%, this
year this form of communication was recorded by the observers in even 8% of cases, i.e. in 12 hearings.

This just confirms the necessity of conducting additional training for judges for eradication of
such a practice of improper communication between them and the parties, which will contribute to a
greater public trust in the judicial impartiality in the course of criminal proceedings.
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Was there an inappropriate ex-parte communication?

NO 130

YES 12
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Graph no.58

Bl PRESUMPTION OF INNOCENCE

The adherence to the right of presumption of innocence of the defendant is of significant
importance to the realization of the right to a fair trial. Namely, if the court fails to realize this prin-
ciple, then it puts the efficiency and all other remaining procedural guarantees for far trial of the
defendant into question.

Therefore, within the monitored trials, one of the tackled questions was whether the defendant
efficiently used the right to defend himself by remaining silent and the second was about the court’s
position towards the defendant in these cases (graph no.59).

Do you have the impression that the court drew negative
conclusions from the right to silence

YES
4%

NO
96%

Graph no.59

According to the data obtained from the courts we can conclude that in four percent of mon-
itored cases the court acted contrary to the provisions of LCP and abused the defendant’s right to
remain silent. We mention that even despite of the low percentage of recorded cases, being only
4%, the court must not treat the defendant’s right to remain silent to his disfavor; in that way, the
court unjustifiably puts itself into a position of supporting the thesis of the prosecutor in absence of
relevant and adequate evidence that the prosecutor is supposed to present before the court and thus
prove that the defendant has committed a criminal act.

Accordingly, the right of the defendant to remain silent should be treated by the court only in
defendant’s favour, in direction of respecting the constitutionally guaranteed principle of presump-

tion of innocence.
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Is there anything suggesting that the presumption of innocence was not respected

YES
4%

NO
96%

Graph no.60

This year, the court failed to respect the presumption of innocence of the defendant in 4%, be-
ing as much as last year (graph no.60). With regard to the adherence to the principle of presumption
of innocence by the court, we cannot be satisfied with the fact that the court had a relative consist-
ency because according to the data from the monitored cases, we can conclude that some courts
had a practice of taking a position in the prosecutor’s favour.

Unfortunately by doing that, the court does not represent an independent and autonomous
arbiter, but it violates the rights of the defendant instead. Having in mind the legal possibility of
applying some institutes through which the defendant can voluntarily renounce to some of his
guaranteed rights, primarily taking into account the possibility that the defendant can make admis-
sion of guilt or that plea bargaining can be applied in an earlier phase of the criminal proceedings,
we consider that such court’s practice should be eradicated.

Thus, if such judicial practice (4%) of making decisions without adhering to the presumption
of innocence of the defendant and by being partial to his detriment continues to exist, then the role
of the court as a protector of the defendant’s rights and a guarantor of the right to fair trial will be
called into question.

B EFFICIENT DEFENSE

The right to efficient defense was also analyzed by the observers this year through a set of
questions that referred to the advice on the defendant’s rights, the efficiency of defense attorneys in
the realization of their case theory in the course of the main hearing as well as to the access of the
defense to all evidence and the evaluation of the adequate time needed for preparation of defense.

With respect to the evaluation of the effectiveness of the right to defense (graph no.61), our ob-
servers recorded a slight deterioration in the state of affairs. In comparison with the recorded 12%
of cases monitored last year, this year our observers noticed improper or ineffective representation
in even 14% of cases.
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Do you have the impression that the defense attorneys failed
to appropriately represent their clients

YES
14%

NO
86%

Graph no.61

According to these data we can conclude that the last year’s recommendation addressed to
defense attorneys and the Bar Association has not been taken into account. Therefore, we repeat
again this year that it is essential that the Bar Association shall provide continuous trainings and
improve the professional standards of its members®, especially in conditions of having accusatory
system introduced into LCP in which the effective defense has a key influence on the final outcome
of the criminal proceedings.

Therefore, we consider that it is essential that the Bar Association should work on additional
training programs for its members - training programs with respect to the special specific elements
of LCP such as introductory speeches, case theory, cross-examinations as well as trainings for effec-
tive organization and planning of the agenda of attorneys, having in mind the fact that the effective
defense in direction to application of LCP necessarily requires a greater commitment and prepara-
tion of the defense attorneys in the course of the criminal proceedings.

According to the data obtained by the observers in relation to the problems most often en-
countered by defense attorneys when representing their clients (graph no.62), it has been estab-
lished that in 9 cases the court failed to deliver the evidence to the defense attorneys or the defense
attorneys had partial access thereto.

This datum in relation to last year is deteriorated for one case, in other words, compared to the
8 cases recorded last year, this year such negative court’s practice was recorded in 9 cases, which,
having in mind the total number of observed cases, generates the conclusion that there is a serious
increase in this negative practice of almost 50%, i.e. from 1,7% last year to 2,5% this year.

In this direction, the observers noted an interesting practice in one case in which several per-
sons were co-accused and their defense attorneys were allowed a selective insight into the prosecu-
tion’s evidence by the court. In other words, the defendants who asked to examine the evidence of
the prosecution were allowed to examine only the evidence that referred to them, not the evidence
that referred to the whole case. As to this we consider that the wrongful practice of the court needs
to be emphasized with respect to any limitations of the defense attorneys’ access to the evidence of
the indictment since no provision of LCP envisages such a limitation of the right to have an insight
into the case files of the public prosecutor.

In that way, by allowing a selective insight into the case files of the indictment the right to
effective defense of the defense attorney is limited.

20 Concerning the importance of the role of the defense attorneys in the course of the accusatory criminal
proceedings, see for example: Heumann M., Plea Bargaining: The Experiences of Prosecutors, Judges and Defense

Attorneys, University of Chicago Press, 1978 _
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Did the defense complain that:
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Graph no.62

Expressed in percentages, it is satisfying that the defense attorneys had remarks only in 6% of
the monitored hearings in relation to the time needed for preparation of the case, especially having
in mind the arguments of the judges that, when scheduling the cases, they considered the proposals
of the defense attorneys concerning the adequate time for preparation of the defense (graph no.63).

Did the defense attorneys complain that the time for preparation
of their defense was not enough or that there were some restrictions

YES
6%

NO
94%

Graph no.64

However, by analyzing these data in correlation with the data on postponing hearings due to
the absence of defense attorneys, we can confirm the last year’s conclusion that there is a need for
intervention in the provisions of LCP in direction of extending the legal deadlines within which the
defendant and the defense attorney have the right to bring forward certain documents, evidence or
ask the prosecutor to conduct certain investigation activities and provide certain evidence, in terms
of paragraph 4 of Article 302 of LCP; there is also a need for prescription of a special deadline in the
course of the main hearing which would mean adequate time for preparation of the defense with
respect to the newly obtained evidence from the prosecution.
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We consider that through such corrections of LCP a large effort would be made in direction
of improvement of the opportunity of the defense attorney to provide effective defense, primarily
by providing him with enough time for preparation of defense, thus leading to a decrease in the
percentage of absent defense attorneys in the already scheduled hearings.

Interesting data are those concerning the right to defense according to which in one fourth
of the monitored cases the judges failed to advise the defendants on their right to a free legal aid
(graph no.64). We consider that, according to the provisions of LCP, the attendance of a defense
attorney in the criminal proceedings is of crucial importance for the defense of the defendant in
the criminal-legal dispute. Having in mind the party-related elements during the main hearing we
consider that the presence of a professional representative of the defendant’s interests is necessary.

Was the defendant advised on the right to free legal aid?

YES
26%

NO
74%

Graph no.64

Hence, it is necessary that the provisions of LCP regulating the presence of a defense attorney
in the course of the criminal proceedings be revised. In other words, bearing in mind the new con-
cept of accusatory criminal proceedings, being especially characterized with accusatory elements
in the course of the main hearing, we consider it necessary that the defendant should have a profes-
sional defense attorney as his representative.

In that direction, we consider that the provisions of the Law on Free Legal Aid need to be
revised for the purpose of comprising a larger number of defendants who cannot afford the pro-
fessional defendant’s fee and who do not belong to the category of persons subject to mandatory
defense according to the positive regulations envisaged in LCP. This is of special importance to the
defendants who have committed lighter criminal acts subject to shortened criminal proceedings.

B THE RIGHT TO A TRANSLATOR

Article 9 of LCP envisages the right to a translator or interpreter and that the defendant, the
damaged party, the private plaintiff, witnesses and other participants in the proceedings speaking
an official language other than Macedonian language shall have the right to use their own language
and alphabet in the proceedings. The same right also refers to other persons in the proceeding that
can appear as parties, witnesses and similar, if they do not understand or speak the language of the
proceeding. It is incumbent on the organ conducting the proceeding to provide interpretation of
what the person and others say, as well as translation of the documents and other written evidence.
The translation is performed by an authorized court translator or interpreter.
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In the course of the monitoring process and within the data processing we had an opportunity
to draw a parallel in relation to the data from last year. So, if we compare the statistics about the
question concerning the right to translation provided in the courts, we will encounter data indicat-
ing a drastic reduction of the court’s failure to adhere to this right. Namely, in 2016 the court failed
to apply the defendant’s right to translation in 5% of cases (graph 56), whereas this year we have
data suggesting that the defendant needed a translator in the proceeding and despite this the court
failed to provide such in a considerable percentage of cases (graph no.66).

Did the defendant need a translator If the defendant needed
and was a translator immediately a translator, was a translator
assigned to him - 2016? assigned immeditely -2017?
Yes, immediately 5% No, he had no translator at all 50%

No, he had no translator at all 95% Yes, immediately 50%

Graph no. 65 Graph no.66

Bl ANNOUNCEMENT OF JUDGMENT

The law envisages that as soon as the judgment is passed, the president of the council should
immediately announce it. If the court cannot pass the judgment on the same day following the
completion of the main hearing, then it should postpone the announcement of the judgment for
maximum of three days and should define the place and the time of its announcement. The dispos-
itive part of the judgment is read publically by the presiding judge in presence of the parties, their
representatives and defense attorneys and it is incumbent on the very presiding judge to briefly
announce the reasons for passing such a judgment. The law envisages that the judgment should be
announced even when some of the parties are absent, more concretely a party, their representative,
or the defendant.

According to the graph no.67 shown below, we can analyze the data concerning the public
announcement of the judgment by comparing them with the last year data. The very graph clearly
shows difference in the number of publicly announced judgments; in 2016, out of 104 announced
judgments 77 judgments were publicly announced, whereas in 2017, according to the data collected
by our observers, out of 58 announced judgments, 29 were publicly announced and 29 were not. If
we express these data in percentages, then we will note that 26% of the judgments passed in 2016
were not publicly announced and in 2017 that percentage is 50%, being an increase of almost 100%
in relation to last year. This negative rising trend in the court’s practice of failing to announce the
judgments is alarming, worrisome and impermissible.




Analysis of the data collected from the court proceedings monitored in 2017

Public announcement of verdicts
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If we review the statistics and compare the number of convictions to the number of judgments
pronounced on the basis of admission of guilt, then we would reach the conclusion as shown in
graph no.69.
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Forty out of 58 completed cases were completed as cases in which the defendants made admis-
sion of guilt, so accordingly, the court passed judgments on the basis of admission of guilt, whereas
the remaining cases were completed with convictions. With respect to the percentage, these data
give a relation of 68% against 32% in favor of the admissions. In 2016 these data had absolutely re-
versed proportions: 36% admissions of guilt against 64% convictions ?!. This fact directs towards a
significantly increased application of the admission of guilt at the expense of proving guilt through
proceedings. However, as to the practice of the prosecution to withdraw the indictment, we hardly
find any cases where such opportunity was used - only in one case a withdrawal of indictment was
registered.

21 See: Petrovska N., Misoski B., Analysis. page.38
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Bl CONCLUSIONS AND RECOMMENDATIONS

+ A worrisome high level of postponed hearings that rose from 30% to 60% in relation to last
year. Most frequent reasons for postponement of hearings are the absence of defendants,
where, similarly to last year, the observers registered problems in bringing the defendants
from Detention, as well as the absence of defense attorneys and public prosecutors most
often because of overlapping of scheduled hearings and lack of human resources.

Recommendations:

\/ Integration of the ACCMIS system and the calendar of activities of the subjects in the crim-
inal proceeding (defense attorneys and PP) that would prevent overlapping of activities.

V' Additional analyses concerning the justifiability of the provision of LCP on concentration
of main hearings.

V' Allocation of additional means for providing unobstructed transport of detainees from
penitentiary institutions to courts.

+ 'The concentration of the main hearings, being in accordance with the provisions of LCP,
increases the number of postponements of hearings, and thus compared to last year data, we
registered an increased percentage of 300% in the postponement of hearings due to absence
of a defense attorney and 250% due to absence of a PP.

Recommendations:

\/ Additional analyses concerning the justifiability of the provision of LCP on concentration
of main hearings.

+ 'The detention against lighter measures for securing attendance: the court’s practice of fail-
ing to give relevant explanations of the reasons for the imposed detention persists; also, the
court fails to really evaluate and note the factors in the decisions on imposing and continu-
ing the detention measure.

Recommendation:

\/ Possible improvement of this state of affairs through introduction of a special judicial service
in charge of serving the court with complete and correct information about the personal, psycho-
logical, familial, financial and social position of the defendant, or through amendments to the Law
on Probation and its revival in practice, where these competencies would be assigned to the proba-
tionary service.

+ 'The observers again noted a high percentage of inadequate introductory speeches made by
the parties in the proceeding, although that percentage is slightly better with public prose-
cutors.

Recommendation:

\/ Necessity for trainings organized for the subjects in the criminal proceeding in relation to
proper application of the provisions of LCP referring to the introductory speeches.

« A practice of incomplete advise to the defendant on his rights in the process of his examina-
tion by the court was registered.
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Recommendation:

V/ Judges should properly apply LCP in relation to the rights of the defendant during his ex-
amination, - in direction of a complete and detailed advice on the rights that are envisaged by LCP.

+ The admission of guilt institute is evident and accepted in the practice of our courts. How-
ever, the application of this institute is absent in graver criminal acts. Compared to last year,
according to the hearings monitored, this year the percentage of admissions of guilt made in
regular proceedings is lower by ten percent in relation to the admissions made in shortened
proceedings.

Recommendation:

v Additional analysis in relation to the reasons for this trend.

+ A problematic trend was established in the activities of the court in which the court failed to
explain the reasons for indictment in a language that is an comprehensible to the defendants
when they made admission of guilt, as well as in the judicial practice of failing to pay more
attention to the fact whether the admission of guilt referred to all the circumstances of the
criminal act the defendant was charged with.

Recommendation:

v/ Judges must pay more attention to the defendant when explaining the essence of the criminal
act, the evidence with which the prosecutor corroborates that evidence and the manner in which
the criminal act was committed, being in accordance with their duties as established in the provi-
sions of LCP.

v The court should develop a practice of paying greater attention to the freedom of making
admission of guilt by the defendant, especially by detecting the voluntariness of the admission of
guilt, and it should also develop a practice of preventing the admission of guilt from being made
involuntarily in whichever way or forced by any participant in the criminal proceedings.

+ We register an improvement in the evaluation of the factual grounds of the admission of
guilt; however, problematic is the fact that in one third of monitored cases, in which the
defendant made admission of guilt, the court failed to have evidence brought forward in
direction of supporting or evaluating the credibility of the very admission of guilt.

Recommendation:

v Amendments to LCP in direction of introducing a special evidentiary hearing for measuring
the sanction in which the court will have the opportunity to ask the parties to present evidence in
quantity and quality as required by the court in order to fully accept the admission of guilt made
by the defendant.

+ The trends in the number of cases in which the defendants have no defense attorney are wor-
risome. The practice of making admissions of guilt in a shortened proceeding is especially a
problematic one.

Recommendation:

v Obligatory presence of a defense attorney in the process of making admissions of guilt by the

defendant and correction of LCP (paragraph 4 of Article 74 of LCP) so that this Article shall read
as follows: “In the course of the plea bargain proceeding for passing a judgment on the basis of an

agreement in terms of chapter 29 of LCP, as well as in the course of the proceeding for admission of
guilt in terms of Articles 334 and 381 of LCP”




Analysis of the data collected from the court proceedings monitored in 2017

« The observers have registered inappropriate application of the provisions of LCP envisaging
that witnesses shall take an oath in the proceeding.

Recommendation:

\/ The provisions of LCP should be properly applied envisaging that witnesses should obliga-
torily take an oath, with a possibility of stressing the advice for witnesses about the consequences
of giving a false testimony.

+ The observers have established minimal improvement in the process of applying direct and
cross-examination techniques with respect to the procedural subjects; however, the observ-
ers have also recorded certain deviations from the proper application of the provisions of
LCP, as a result of insufficiently well-mastered techniques by the subjects in the application
thereof.

Recommendation:

V There is a need for organisation of additional trainings for all subjects in the criminal pro-
ceedings aimed at proper and efficient application of these techniques.

+ A decrease in the level of transparency of the proceedings has been noted, being due to sev-
eral factors:

- Increased exclusion of the public from the main hearing, being contrary to the provisions of
LCP;

- The electronic equipment for publication of the time and place of court hearings is dysfunc-
tional and/or technically non-maintained;

After the integration of the individual courts’ web sites into the joint portal called sud.mk,
there is a decrease in the quantity and quality of the published data on the courts’ web sites
referring to the on-going cases.

Recommendation:

v Proper application of the provisions of LCP regulating the exclusion of the public from the
main hearing as well as proper application of the provisions on public disclosure of case-related
available public information;

v Allocation of sufficient means for technical maintenance of the electronic system for publi-
cation of the time and place of court hearings

« In relation to last year, the observers have established an increase in inappropriate commu-
nication between the court and the parties.

Recommendation:

V There is a need for additional training of all subjects in the criminal proceeding with respect
to the importance and properness of the ex-parte communication.

« Improper treatment of the defendant’s right to silence that unjustifiably puts the court in a
position of supporter of the public prosecutor’s thesis.

Recommendation:

V Proper application of the provisions of LCP in a way in which the court will treat the defend-
ant’s right to silence only in his favour and in direction of respecting the constitutionally guaranteed
principle of presumption of innocence.
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+ The observers have noted a practice of ineffective and unprofessional defense exercised by
defense attorneys that can have a key and negative impact on the final outcome of the crim-
inal proceeding for the defendant.

Recommendation:

V It is essential that the Bar Association provides additional training programs for its mem-
bers — training programs with respect to the special specific elements of LCP such as introductory
speeches, case theory, cross-examinations as well as trainings for effective organization and plan-
ning of the agenda of attorneys, having in mind the fact that the effective defense in direction to
application of LCP necessarily requires a greater commitment and preparation of the defense attor-
neys in the course of the criminal proceedings.

+ There is a continuous trend of violating the procedural rights of the defense by a limited and
improper application of the provisions of LCP that refer to the defense attorney’s access to
all the evidence that is in possession of the public prosecutor.

Recommendation:

V/ Proper application of the provisions of LCP envisaging the defendants’ right to examine the
case files of public prosecutors.

+ The observers have noted some shortcomings in the process of informing the defendants
about the right to a free legal aid. According to the new accusatory concept of criminal pro-
cedure, the presence of a professional defense attorney as a representative of the defendant
in all phases of the criminal procedure is imposed as an imperative.

Recommendation:

v/ Conduct of additional analysis for evaluation of the need for presence of professional defense
attorneys in the course of all criminal proceedings, and eventual revision of the provisions of LCP
regulating the presence of a defense attorney in the course of the criminal proceeding.

+ The observers have registered certain partiality with the translators/interpreters when provid-
ing translation in the proceedings.

Recommendation:

v In the process of providing translations, there should be a system for protection of the parties
in the proceedings by defining the standards for a high-quality and professional translation..

+ The observers have registered a decreased transparency in the announcement of judgments
as well as an increasing trend of failures of the court to announce the very judgments and
explain the appeal conditions to defendants.

Recommendation:

V Consistent compliance with the provisions of LCP referring to the public announcement and
pronouncement of judgments.
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