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Opranusaumja 3a 6e36e4HOCT 1
C copaboTka Bo EBpona
Mucuja Bo Ckonje

CoppskmHaTa Ha OBa M3JlaHMe He CEeKOTAlll I'Y Offpa3yBa MOI/Ie[INTe MM CTaBOBUTe Ha MiucujaTa Ha
OBCE Bo Ckorje.

OALICIONI

Ckormje, nekemspu 2018 roguHa



AHanu3a Ha HOJKATOLYITE Off HAO/bYAyBaHUTE CYACKY HOCTANK BO 2018 rogmua

H BOBE[]

Koannuujara Cnte 3a mpaBUYHO CyJiebe e MpeXka Ha 14 rparaHcKy opraHusayy GpopMupaHa
CO OCHOBHA MICHja Jla TM Hab/bylyBa CYACKUTE IIPOIIECH BO Jp>KaBara, a cO IIef Jja TO 3ToJeMu
NOYMTYBAkbeTO Ha CTaHJAPAMTE 3a IPAaBUYHO CyJeme Ipef; MOMAIIHNUTe CYHOBM, Jila TH
UAeHTUPNKYBa HaCTIefieHNTe TPo6IeMy BO CYICKMOT CUCTEM U Jla YKa)ke Ha OTpebara 3a IpaBHa
U VHCTUTYIVIOHANHA pedopMa, Jla ja 3all03Hae jaBHOCTA CO CTaHJAPANTE 3a IMIPABUYHO CY/eHe U
Zia ja 3acuiu foBepbaTa Ha rparfaHNUTe BO IPABHUOT CUCTEM J CYACTBOTO BOOIIIITO, KAKO U Ja I'M
HaMaJI MOYXHOCTHUTE 32 HeCOO/JBEeTeH TPETMaH Ha CTPaHUTE BO CIIOPOT Off CTPaHa Ha CyfUUTE U
APYTUTE YIeCHUIIM BO ITOCTAIKATA.

ITopagm TOa, Kako U IOPafM MHMUILMPAKBETO Ha IIpolleCc Ha pedopMu BO MPaBOCYACTBOTO
KO MPeKTHO WIM VHAMPEKTHO BIMjaaT Ha IeppopMaHcoT Ha cypnoBute, Koamumujata Bo 2018
TOJJHA, ICTO KAaKO U IIPeTXONHNTe 3 TOAMHY, CO pMHAHCYCKa Togapiuka Ha Mucujara Ha OBCE Bo
Ckorje, To cIrpoBefie IPOeKTOT ,,IlofapIIKa Ha CYACKUTe M KpUBUYHO NpaBHKTe pedopmu” (Sup-
porting Judicial and Criminal Justice Reforms). IIpu cipoBeyBameTo Ha aKTUBHOCTUTE, aKL[eHT
Oellle cTaBeH Ha ITOKPeHyBame jaBHa febara, 0cOOEHO IOMely CTpy4Hara jaBHOCT, BO BPCKa CO
obpaboTeHnTe MmojaToLM, NMPUOPAHN CO HAOBY[yBameTO Ha CYACKM IOCTAIIKM BO TEKOT Ha
MUHATKTe 3 TOAMHN. 3a Taa e/l 6ea OpraHU3MpaHM JBa jaBHU HaCTaHMU, BO GOpMAT Ha TpKaje3H!U
Maclu, Ha KoM IOKpaj npetcTaBHuIy Ha Koannumjata u Mucujara sa OBCE y4yecTByBaa cyaun of
OCHOBHMTE CYIOBH, jABHU OOBMHITENN, afBOKATH, IpeTcTaBHNIM of CoBeTOT Ha EBpoma, kKako 1
MIpeTCTaBHIM Ha IParaHCKMOT CEKTOp U MeinyMuTe. Bo paMKnTe Ha IPOEKTHUTE aKTUBHOCTH €
M3TOTBEHA Jf OBaa aHa/IM3a BO Koja ce 00paboTeHy ofjaToLuTe pubpany Bo TeKoT Ha 2018 rofuHa,
BO KOja e JaJieH KpaTOK OCBPT Ha COCTOj6aTa BO CYACTBOTO, KAKO I IIPENOPAKI 3a YHAIIpeyBambe I
3ajaKHyBame Ha He3aBMICHOCTA, e(PMKACHOCTa 1 e(heKTMBHOCTA Ha CY[ICKITE IIOCTAIIKIL.

Bl METOJOJ/IOTUJA

[TpnbmparmeTo Ha MOJATOINTE 3a MOTPeOUTe Ha OBaa aHa/M3a Ce OfBMBAIIeE TPEKY TEPEHCKO
UCTpaXKyBambe, ONHOCHO IIpeKy ¢M3MYKO IPUCYCTBO Ha Hab/pymyBauy Ha Koammiujata Bo
CYBHUILIUTE BO 9 OCHOBHM CYHOBMU BO CHTe 4 allelallMOHM Mofpavja. 3a Taa e 6ea aHTaXKUpPaHN
16 mpocdecuoHanHyM Hab/BYRyBauM, OMIUIOMUPAHY IIPaBHUIY CO IIOBEKETOAVIIHO MCKYCTBO
M KOM pacIojaraaT co IOfieTa/JHM TO3HaBamba Ha KPUBUYHO INpaBHATa MaTepyja, a 0COOEHO
Ha aKTYelHVOT 3aKOH 3a KpMBMYHATa IIOCTAIKa. 3a IOTpeOuTe Ha MCTPaKyBameTo, Oele
OpraHM3MpaHa eJHONHeBHa 0OyKa 3a HaO/byAayBauuTe, IO INTO MCTUTe Oea pacIpefeseHu U
IIPUCYCTBYBaa BO CYZHUIIMTE BO CBOjCTBO Ha jaBHOCT. Hab/pymyBaunTe ce Bofiea off Hauesnara Ha
006jeKTUBHOCT 1 HEBMeIITyBakbe, a UCTUTe 6ea 0OBP3aHM 1 CO HAYETIOTO Ha JOBEPIMBOCT.

CerexnyjaTa Ha IpefMeTuTe Koy Oea omdaTeHU CO MCTpaXKyBameTo Oellle M3BPIIEHA II0
crydaeH n3bop, mako 6Gea HampaBeHu obuam #a Gupe omdaTeH perpe3eHTATUBEH IPUMEPOK,
OffHOCHO fia Oupar omdaTeHu MOCTAIKY 3a PA3INYHM KPUBUYHU flela COIIACHO IIPOCEYHATa
3aCTAIIEHOCT Ha KPMBMYHNUTE [i€/1a BO CYICKUTE ITOCTAIIKI 06jaBeHa BO I'OAVIIHNTE U3BEIITAN 3a
paboraTa Ha CyZOBUTe, HO J TOAMIIHNTe aHanu3y Ha Koamiiujara.

3a morpebuTe Ha UCTPaXKyBameTo Oellle USTOTBEH MOCEOEH, CUCTeMATU3MPAH MPAIIaTHIK
BO KOj Hab/bygyBaunTe I BHeCyBaa mpubpannte moparory. OBoj mpauramHuk ce Mopudukysa
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U IPWIATOAyBa Ha HOTpebNUTEe HA MCTPAXKYBAIETO HA TOAVIIHO HUBO, HPY IITO Ce BPIIN
npedopMyaLja Ha OfipefieHN Ipalliarba, WV IIaK Ce JofaBaaT HOBY IIpalliarba 3a Ja ce 00e3beny
I0rojieMa TOYHOCT Ha IpMOpaHuTe MOAATOLM, HO 1 CO Lel fia 61aar ondaTeHy JOMOTHUTETHN
MHAVMKATOPY 3a KOHKPETHN METeKTMPAHM COCTOjOM 3a fa Ce M3BPLIM HUBHO MHOMIAGMHCKO
ucTpaKyBame. IIpamasHuKoT ce cocTou of 75 Ipaliama KOM, OCBEH Ha OIIITY IIOfATOIM
3a HaO/bYYBaHNOT IIpEAMeET, Ce OffHeCyBaaT Ha TEKOT Ha ITIABHATa paclipaBa JM COOIBETHO TO
C/IeflaT TEKOT Ha IIOCTAIIKaTa Ipef CYAOT, a aKLEHTOT € CTaBeH Ha HeKOJIKY MHCTUTYTU KOM IO
obeexxyBaar IPEeMIHOT Off MHKBU3UTOPHATA BO aKy3aTOpPHATa KpUBIMYHA ITocTanka. [Ipamamara
Ce KOHIIEIMpPaHV Ha TOj HAYMH IITO OBO3MOXYBAaaT fa Oupar omdareHy KBaJIUTATUBHU I
KBaHTUTATUBHY MHIMKATOPY 3a CTEIICHOT Ha IIpMMeHa Ha 3aKOHOT 3a KpuByyHa nocranka (3KII),
HO J Ha MeI'YHapOJHO paTuMKyBaHNUTE JOKYMEHTV KOU IO pery/paaT IpaBoTo Ha ep cyneme.
3aTBOpeHNTe ITpalllamkha KoM Hy#AT ABa VI ITI0OBeKe OIOBOPH Ce JOMIHAHTEH fIeJ1 Off IIpaIlaTHIOT I
MICTUTE OBO3MOXKyBaaT MAILIHCKA I CTATUCTIYKa 00paboTKa Ha OffpefieHN TPEH/IOBY 3a0eexaHn
KaKo Ipo6ieMaTnaHy Wy Mo3UTUBHY IIpu nprmeHata Ha 3KII. OBue nparnama ce HafOIOIHETH
CO HEKOJIKYy OTBOPEHI IIpalllaba, Kajie Ha0/byyBadynTe MOXAT HAPATVBHO fla [I0jaCHAT OfpefieHN
OfITOBOPM, Ja JlafiaT CBOE BUAyBame, KaKO M Jla HOTMpaaT (aKTU 3a KOM He € HpeNBUIeHO
0Cce6HO Ipalliabe BO IpaliaTHuKoT. Ha 0BOj HaYmH ce 0BO3MOXKyBa fja 6ypar ordareHn mopexe
KBQ/IMTATUBHY NHAMKATOPM 3a IIOCTAIIKATA, TAKA IITO IIOAATOL{ITE KOU Ce JOOMBAaT Off CTpaHa Ha
Hab/bylyBaunTe jaBaaT jacHa, HEIIOCPeHa, 00jeKTUBHA U TPaHCIAPEHTHA C/IMKA 3a KPUBUYHIOT
IIpeAMeT WIN paclipaBa KoM ce pefMeT Ha MOHITOPYHI.

B OITIITH MTOTATOIN

Co 1jeJI OCTUTHYBabe NOro/IeMa pPaclipOCTPaHeTOCT Ha IIPOEKTHUTE aKTUBHOCTH, 0COOEHO
Ha KOMIIOHE€HTaTa CYACKNM MOHMTOPMHI Ha KPUBUYHN IIOCTAIIKU, 6erre KpenpaHa Mpexa
Ha Hab/bygyBauM pacIpoCTpaHeTa HA CHUTe YeTUPM AIENALMOHM MHOApadja, CO Toa ITO Oea
ondarenu cregaute cyfosu: Cxomje, Benec, Teroso, burona, Ilpunen, Illtun, Crpymnia, Oxpuz
un Kymanoso. Bo pamknre Ha 0BOj mpolec 6ea HaO/byfyBaHM BKYIHO 415 CyHCKM pacnpaBu
opHOoCcHO 300 kpuBMYHY npenMeTn. Hajronemmor 6poj Ha paciipaBy OFHOCHO IIPEIMETH, CO OIJIE]
M Ha camara rojgeMyHa u obem Ha pabora, 6ea HabmyayBanu Bo OcHoBHuot cys Ckomjel BO
Ckomje-108, Benec-48, TetoBo-25, butona-73, Ilpunen-25, llltun-27, Crpymnua-25, Oxpngn-56 n
KymanoBo-28 (rpaduxon 6p.1). MOHMTOPMHIOT Oellle BpeMeHCKU pacIpOCTpaHeT HKU3 7 Mecell,
MIOYHYBajKu of, Mecer; anpwt 2018, ma ce go xpajoT Ha Mecer HoemBpyu 2018, a ce co men fa ce
mpubepe IITO € MOXKHO IIOT0/IeM Opoj MOZATOLM Of KO 6V MOXKEJIO [ja Ce M3B/IeYaT 3aK/IydOoL,
HACOKU U IIPEHOPaKIL.
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Ipadmkon 6p.1

Kpusnunure fema xou 6ea eBUIEHTUPAHN BO IpeAMeTUTe Kou Oea CIefieHN ce pasHOMMKU
KaKo U M3MUHATUTE FOAMHM, HO OHA IITO € CIelnNUIHO AeKa MCTUTEe Bapyjalinyl Ha KPUBUIHA
Iena ce IOBTOPYBaaT BeKe YeTBPTa TOAMHA II0 pefl, a Toa e KPMBUYHM Jiefla IIPOTUB UMOTOT U
TE/IOTO, fie/la IPOTYUB jaBHUOT pefl, KPUBUYHM fiella IPOTUB CIY>KOEHATa JO/DKHOCT M CIIMIHO

(rpadmkon 6p.2).

Hewma mogaTox

235-a Kpaxx6a Ha eleKTpUYHa eHepIHja, TOIIMHCKA. .
394 3710CTOPHUYKO 37IPYKyBatbe

386 Hacuncrso

383 Hamay Bp3 ciy»x6eHO Jinlie IpM BpLIetbe PaboTIL. ..
353 3noynorpeba Ha cryxbeHa 101064 ...

300 Tewrku fea mpoTus 6e30eHOCTA Ha TYFeTO ...
297 3arposyBame Ha 6e30efHOCTa BO CO0OpaKajoT
279 JlanouHO 3aTajyBame

247 Vismama

237 Pa360jHUIITBO

236 Terka Kpaxo6a

235 Kpaxba

16 OB0O3MO>KyBame Ha YIIOTpe6a Ha HAPKOTUIHY APOTH
215 HeoBnacTeHo IpOM3BOJCTBO 1 NYLITAHE BO...
202 Hemmakame nsapiika

149 3noynorpe6da Ha TMIHU TIOAATOLM

144 3arposyBame Ha CUTYPHOCTa

131 Temika TenecHa nospepa

130 Tenecna nospepa

123 Y6ucrso
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Ipaduxon 6p.2
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B O/I/TATAILE HA PACITPABUTE

I[IpBa mpeTnocraBKa 3a Ofip)KyBarbe Ha IVIABHATa paclpaBa € MPUCYTHOCTA Ha IIOBMKAHUTE
7MIa Ha pacipaBaTa. HejaByBarbe Ha ypemHO IIOBMKAHO JIMIIe Ha I7IaBHA paclpaBa IpeJu3BUKyBa
PasIMYHY ITOC/IENMIIN ¥ Pa3/INYHO ITOCTAITyBalbe Ha CYZIOT BO 3aBUCHOCT Off CBOjCTBOTO Ha JIMLIETO
KOe He e [IPUCYTHO Ha [JIABHATA pacIpasa’.

I[TocenuipiTe KOM IITO 3aKOHOT I'M IIPEABU/YBA 32 OTCYCTBO HA OB/IACTEHVOT TY>KUTEI KOj €
YPEIHO IIOBJKAH, a He Ce jaBI/I Ha yPeIHO IpUMeHa ITOKaHa, Ce Pas/IMIHIL BO 3aBUCHOCT Off TOA A/
ce pabotu 3a jaBeH o6BuHUTeN (JO) My 3a IpyUBaTeH TY>KuTeL. JJoKoIKy cTaHyBa 360p 3a JO koj Hema
Jia ce TI0jaBJL Ha pacIipaBa U He TO OLPAB/a CBOjOT M30CTAHOK, MCTHUOT Ke Oujie Ka3HeT, HO JOKOIKY
IPUBATEH TYXXNUTEJI He Ce I0jaBy Ha paclipaBa 1 He IO OIPaB/ja CBOjOT M30CTAHOK, IOCTEULIITE
Ce MHOTY IOCEPHO3HI- CYHOT Ke JHece pelleHle O Koe Ke ja 3arpe mocTankara. Bo cexoj ciydaj,
IJIaBHATA paclpaBa MOXKe 1 Oujie Ofjp>KaHa CaMo BO IPUCYCTBO Ha OB/IACTEHUOT TYXKUTEIL.

Ox fpyra cTpaHa, IpUCYCTBO Ha OOBMHETMOT Ha IJIABHATA PACIIPaBa, IPETCTaByBa TeMesl Ha
IIPABOTO 3a (ep U MPABUIHO CY/€kbe, A OTTYKA € ¥ He3aMNC/IVMBO BOJEHETO Ha efHA IOCTAIIKa
BO OTCYCTBO Ha OHOj KOMY My ce ,,cyau . Ho, 3aKOHOT IpenBuiyBa MCKIYIOLM Off OBA IIPABIUIIO,
a UCTWUTE Ce OffHECYBAaT HAa CUTYALUM KOra: 1) OOBMHETHOT e MCKIydYeH Off IVIaBHATa pacIpasa
OffHOCHO VICTMOT € OTCTPAHeT Off CYAHMIIATa IIOpPaAy HAPYIIyBame Ha PefOT M AUCLMIUINHATA,
2) Kora e moHeceHO pellleHMe 3a Cyfiele Ha OOBMHETHOT BO HETOBO OTCYCTBO, WIM B) KOTa ce
VICIIOJIHETH YC/IOBUTE OF, WieH eH 479, ct.2 op 3KII Bo ckpaTeHaTa IocTamnka (3a KpUBUYHY el
3a Kou € HponmmaHa HaquHa Ka3Ha MM Ka3Ha SaTBOp oo TpI/I TOOVIHU, aKO O6BI/IH€TI/IOT HE nojne
Ha [7IaBHATA PACIIPaBa, MAKO yPEFHO e IMOBMKAH VN MOKAHATA He MOXKe/Ia JIa Ce Bpady IMOpajin
OYMIJICOHO O,[[6€I‘HyBaH)e Ha O6BI/IH€TI/IOT aa ja HpI/IMI/I IIOKaHaTa, CyﬂOT MOXXe 1a OIUIY‘II/I IT/IaBHATa
pacrpaBa fia ce ofp>Ku 6e3 HeroBO MPUCYCTBO. 3a OCTAHATUTE KPVUBUYHM Jie/la 32 KOU Ce BOLU
CKpaTeHa ITOCTAIKA, IPUCYCTBOTO Ha OOBMHETHOT Ha [7IABHATA PACIIPABA € 3aJ0/DKIUTENHO).

OtcycTBOTO Ha OpaHMTENTOT Ha OOBMHETMOT, MCTO Kako ¥ OHa Ha JO IpenusmBMKyBa
PasIMYHY IIPaBHM MTOC/IEANIIM BO 3aBMCHOCT Off TOA Al ce paboTH 3a 3aJO/DKUTEeNHA OfOpaHa
win He. JIoKonKy ofbpaHaTa e 3aJ0/DKUTEIHA, a YPeAHO IMOBMKAHNMOT OpaHMTENI He Ce jaBU Ha
TJIaBHaTa pacnpaBa HI/ITy, IIaK, TO U3BEeCTU CY,U,'OT 3a HpI/I‘{I/IHI/ITe 3a HejaByBa}be VN UCTUOT ja
HAIYLITU IJIABHATa pacipaBa 6e3 ofobpeHue off CTpaHa Ha CYHOT, CYOT Ke ja Of/IOKN IJIaBHATa
pacmpaBa. Bo curyaruja kora ofOpaHaTa He € 3aI0/DKITETHA, AUCIIO3MI[H]jA € HA CYHOT A Ke ja
OJpXKI pacIpasaTta WIn He.

Oxn ponynaBemennor rpaduk 6p.3 goarame B0 KOHCTaraumjaTa jeka of 415 HabmygyBaHU
pacmipaBu, 240 ce of1oxuIIe, 0Ba e 6pojka Koja ofrosapa Ha 58% off paciipaBurte, 37% IPOO/DKIIE
HoHaTaMy, 5% 3aBpIIWIe CO TpecyAa M MOManKy of 1% 3aBpliiie cO MPeKUH Ha IOCTAIlKaTa.
Co oBaka mspaseHute mogaroun 6Genexxnme 671aro mofobpyBarme Ha COCTOjOUTE CO Of/Iarama
Ha Cy[ICKUTE paclpaBli, HO CEIaK He 3aJOBOJMTENHO. VIMEHO, 0OBOj MPOLIEHT BO M3MMHATATA
ropuHa-2017 nsHecysaiue 62%?2, foxeka mak 2016 6erte 30%?.

1 Kamnajymes I, JTaxxerux I, Hegenkosa JI., [lenkoBcka M., Tpom6esa M., Butinapos T., Jankynoscka I1., Kagues [I.,
KomeHrap Ha 3akoHOT 3a KpuBnuHa nocranka, ObCE, Ckomje, 2018 r.

2 Mucockn b., ABpamoscku 1., [Terposcka H., Anannsa Ha mojaronure off Hab/byyBaHUTE CYACKM TOCTAIIKA BO
2017 roguHa, Koanunuja ,,Cure 3a npasuiaHo cyneme”, Ckomje, Mucuja va OBCE - Cxkomje, 2017

3 Ilerposcka H., Mucockn b., AHanmnsa Ha mofaTonute of Hab/byAyBaHNTe CYACKH ITocTanky Bo 2016 roanHa,
Koanuumja ,Crte 3a mpaBuino cyzeme, Ckomje, Mucuja va OBCE - Cxomje, 2016
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OpnoykeHn pacnpasu
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ITOCTAaIKa
Ipaduxon 6p.3

Hus npoBepka Ha TapaMeTpHTe 3a MPUCYCTBO Ha HEOIIXOHUTE YUECHUIIN BO IIOCTAIIKaTa, Ce
06u0BMe fia Il YTBpAMME HajueCcTHTe IPIYMHI IIOPAIM KO Ce OfjIaraar CyfierbaTa BO OCHOBHITE
cymosu. ITa Taka 6u MoXerne fa KOHCTaTMpaMe JieKa ¥ OBaa TOJMHA, eBUIEHTVPAHO € HajroneMo
OTCYCTBO Ha OOBMHETHTe JIML[A Off PacIpaBuUTe, a Be[HAII II0TOA ¥ Ha HUBHUTE OpaHMTEIN
(BupHO op rpadukoHOT 6p.4). HepeTko, Kako Ipu4iHa 3a OBa Ce HaBelyBa HeCIPOBeyBambe Ha
06BMHETHUTE Off Ka3HEHO IOIPABHMTE YCTAHOBY, HO ¥ HAa Ha HEKOOPAMHALMja CO CUCTEMOT 3a
eBUJIEHINja 3a CIIPOBelyBakbe Ha INIlaTa KoY ce INIIeHN of cnoboya. Bo Hekon ciyvan ce paboTtn
U 32 OTCYCTBO Ha TEXHMYKM YC/IOBM (IITO e HeM30eXHO MOBP3aHO cOo GMHAHCHMUTE) 3a IMIIATa Jla
OupaT CrpoBefieHN BO CYH, 0COOEHO Kora ce paboTi 3a CyAere BO IPajoBi HA/[BOP Off IOfjpadjara
KaJie ce JIONVMPAHY CaMUTe Ka3HEeHO-TIONPaBHM YCTAHOBY, HO Off TO/IeMO 3Haueme e (PakToT mexa
cymoBuTe, ocobeno oHoj Bo CKoTje, ce CyiupaaT U CO CUTyally BO KOM HACTaHyBa BPEMEHCKO 1
IIPOCTOPHO ITOK/IONyBabe Ha HEKOY CYZieHha CO OfIpeIeHN BICOKO POV PAHM CY/ICKU ITPEMETH.
Hekoramr cranyBa 300p 3a TeXHMYKY IIPeYKH, HEKOrall 3a 6e30eHOCHU IIPUYMHIY, HO BO CEKOj
CITyJaj oBa caMo ja aKIleHTVpa MoTpebara Off MOro/eMa JIOTUCTIIKA TIOAAPIIKA ¥ OPTaHU3Vpabe
BO CUICTEMOT Ha q)yHKHI/IOHI/IpaH)e M KOOpAVHYPpakhe HA MHCTUTYOUITE KO IIOCTAaITyBaaT COIJIaCHO
3KII. Bupouem, oBa e 1 mpo6ieMaTiKa Koja IpoBejyBa Beke 4eTBpTa rofiuHa 1o pep. Ho, ona mto
€ KaKo JIOTIOJTHUTE/THA aiuIMja Ha eBUIeHTVPABETO Ha OTCYTHM JINIIA BO ITIOCTAIIKUTE, BO OffHOC
Ha M3MMHATUATE TOAVHI € PA3N0XyBambe Ha KaTeropujara “npyro” OJl €JHOCTaBHA IIPUYMHA IITO
IIPOLIEHTOT Ha OBaa IIPMYIHA 32 OfI/laraibe Ha paciipaBuTe He Gelire BOONIITO 3aHeMap/nB. OTKaKo
Ce BMETHaa /iBe HOBJ KaTeropyuiu Ha ,OTCYCTBA“ BO PacIpaBIUTe, eBUEHTIPAHO € Y4eCTO OTCYCTBO
Ha CBEJIOK W/IM BEIITaK BO IOCTAaNKaTa- BO 92 Off ClefleHNTe pacrpaBy, HO ¥ Ha OIITETEHNOT
BO TIOCTaIKara-72 pacnpasy. MopaMe fa mpemympenyme fieKa oBa He CEKOTAIll e MPUYMHA 3a
OJVIOKYBaibe Ha pacrpaBuTe OMIEjKY OBa Ce /MIIAa YMEIITO IPUCYCTBO COIZIACHO 3aKOHOT He e
3aJIOJDKMTENTHO 3a BOJIEe Ha TMOCTANKaTa, HO BO TOJIEM IIPOLIEHT OBJE OTCYCTBA B/MjaaT M Ha
TEKOT OJfHOCHO JITHAMUKAaTa Ha BOJIerbe Ha TOCTAaNKNTe. Bo romema Mepa oBye OTCYCTBa ce TOKaT
Ha He(DYKIMOHATHOCTA Ha [JOCTABHUTE CIY>KOU 11 Ha HENCIPITyBarbe Ha pecypcute Ha MBP npu
aJipecnpameTo OJHOCHO IIOBMKYBAmheTO Ha OBIe JINIIA.
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IpadukoH 6p.4

Bo KOHTeKCT Ha Imapasernara Koja belre ClOMeHara, [IOf{OTY BO TpaduukmoT npukas 6p.5 e
jacHO IpeTcTaBeHa OKOJTHOCTA 3a OTCYCTBO HA HEOIIXOFHIUTE JIMI[A U CTPAHKM BO ITOCTAnKara. [Ta
TaKa, JOKOJIKY BHIMATETHO Ce aHA/MU3VPA VICTUOT, MOXKe Jia Ce 3abeIexxu fieKa BO IOCTIeHNTe 3
TOAVIHV JOMUHVIpa OTCYCTBOTO Ha O6BI/IH€TI/IOT BO IIOCTAIIKNTE, A BEAHAIII II0OTOA 1 HA 6paHI/ITeHI/ITe
BO IIOCTAIIKNTE, I1a II0TOA 1 HA jaBHI/IOT O6BI/IHI/IT€H.
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Ipadukon 6p.5




AHanu3a Ha IOIATOINTe Off HAO/bYYBaHUTE CYACKH IIOCTANKN BO 2018 ropuna

MefyToa, JOKO/IKY HaB/e3eMe BO MHAVBH/yalTHA aHa/IN3a HAa OBME HEKOJIKy IapaMeTpu 3a
OTCYCTBO, Ke 3a0eiexxyiMe Jieka BO TOJIeM el Off MCTUTe MMa IOofo0pyBame, HO eBUAEHTHO € I
HasajyBame. [papuukmor nprkas 6p.6 MOKOIy yIaTyBa TOKMY Ha IIPOLIEHTya/IHa OTCYTHOCT Ha
OWTHNUTE YMHNUTENN BO IIOCTAIKITE BO M3MIHATUTE 3 TOVHI 1 KaKO 0BOj (akTop, Koj Biujae 0
OZIpefieH CTeTIeH 3a Of/Iarare Ha pacllpaBUTe, IPOIEHTYa/IHO T IIPeTCTaByBa uctute. ViMeHo, BO
IIOI/Ie]l Ha OTCYCTBAaTa Ha OOBMHETNTE BO IIOCTANIKNTe Oele>XuMe 6y1ar TpeH I Ha Hofjo0pyBalbe, I1a
TaKa, ako 0BOj IIPOLIEHTyaJIeH U3HOC ce AyImipain Bo 2017r. (45%) HaciipoTy oHOj Bo 2016 (22%),
B0 2018r. 0BOj IpoLIeHT ce HaMaryBa Ha 39%. [loHaTaMy, IPOLIEHTOT Ha OTCYCTBA Ha OpaHUTENINTe
BO IIOCTAIIKUTe, Mako BO 2017 ropuHa (24%) MCTHOT pacTe IOBEKEKPATHO BO OJHOC Ha OHOj Of
2016 ropuHa (6%), Bo 2018 Beke mcTHOT MOBTOPHO Oenexxn 6raro HamanyBare Ha 20%, Kako
I BUOHO Houo6pyBaH,e BO IIPOLEHTOT Ha OTCYCTBO Ha OOBMHUTENINTE BO IIOCTAIIKATE OITHOCHO
Ha HaO/pygyBaHMTe pacrpasy- Bo 2016 roguna T10j e 7%, Bo 2017 roguHa UCTUOT e 3rojieMeH
TPOKpATHO U M3HecyBa 23%, 3a Bo 2018 rogyHa MCTHOT Aa ce Hamanu Ha 12%. MeryToa, OHa IITO
3arprpKyBa HajMHOTY € IIOPAcTOT Ha IIPOLIEHTOT Ha PACIPaBIU BO KOY CYACKIOT COBET KOj OITydyBa
BO IIPeAMETHTE € BO HEMOTIONH cocTaB. I1a Taka, oBaa Opojka BO KOHTMHYUTET PacTe Of TOAMHA
BO TOJVHA, ITpy ITO BO 2018 ropgmHa ro MMa CBOjOT BPB U M3HeCyBa 8% of ClIefleHUTe PacIpaBl.
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Ipadukon 6p.6

J1aKo HeIOTIIONHOCTA Ha CYACKMOT COCTaB HeM30eXHO pe3ynTupa co OfjIarame Ha CyficKara
pacmpaBa, caMo BO efieH OCHOBeH cyf, OcHoBHMOT cyn Ilpusen, He e eBUAEHTMPAHO HUTY €HO
pOUMIITe KO € OII0KEHO TOKMY Ha 0Baa OKONHOCT. Bo ocranarure 8 cyna oaa 6pojka Bapupa.
OcHOBeH Cyj BO KOj IITO € eBUIEHTHMPAH HAjrojeM Opoj Ha Ofjlararma Ha paclpaBUTe HAa OBaa
OKOTHOCT e OoHOj Bo Oxpup (10 omjo>keHM pacnpaBu), IITO MOXeOM yImaTyBa Ha HEJTOCTaTOK
Ha CYACKU KaJap, Mel'yToa He M30CTaHyBaaT HUTY cynoT Bo Crpymmnua (5) ogHocHo Ckomje (5
ofy1oKeHM pacripasi). Bo cinydajor mak co OcnoBanot cys Ckorje, MoxKeOu HajierntiMHa 6u 6uma
KOHCTaTalujaTa fieKa OBa ce JO/DKM Ha IIPeroieMmnoT obeM Ha paboTa Ha CyfOT, a 0C06EHO MMajKn
ro npenBup (aKTOT feKa BO OBOj CYA Ce BOAAT M HAJTOTIEMUOT 6POj OF BUCOKOIPOIIMPAHNTE
CY[CKM PacIpaBy BO TeKOT Ha TOfIMHATA.




AHanu3a Ha HOJATOLUTE Off HAO/byXyBaHNUTe CYACKU HOCTAnKy BO 2018 rogmna

B I[IPABO HA BPAHUTEJI

Co orteq; Ha GaKTOT ieKa IPABOTO Ha OPAHUTEN € Off CYLITMHCKO 3HaYelbe 3a OCTBapyBarbe Ha
CUTe TIOHATaMOIIHM ITpaBa Ha OOBMHETNTE JIUIIA BO IOCTANKUTe, HO M TapaHIyja JeKa Jp)KaBara
HeMa Jla My OHEBO3MO)XM HeKoe Of TpefBufieHNTe IpaBa Ha ob6ByHeTnot, 3KII My fgaBa Bucok
IpMMaT Ha 0Ba ITPaBo Ha 0OBUHeTHTe. [IOMIOTHUTETHO, aHATU3MPAHO U HU3 IIPY3MaTa Ha IPYHINAIIOT
Ha ,,e[[HAKBOCT Ha OpYy>KjaTa®, IPMCYCTBOTO Ha OPaHMTE BO MOCTAIKATa € IIPEYCIOB U 3a BOACHe
¢ep u mpaBnyHa nocranka. Ho, mako mammot 3KII ro rapanTtipa oBa mpaBo, ocTaBa Ha cno6onHa
IUCIO3MIMja Ha OOBMHETUTE NHUIIA Ia M36epaT CBOj GpaHMUTeN U Jaly BOOIIIITO Ke MMaaT TaKOB BO
TEKOT Ha mocTankaTa. Cekako JeKa off 0OBa IIPaBUJIO MMa MICKIYYOK, @ Toa e KOra CTaHyBa 360p 3a
3aJIOJDKUTENHa ofbpaHa IpensuieHa Bo wieH 74 o 3KII, kafe 3aKOHOT HAaJOXYBa MaH/IATOPHO
IPMCYCTBO Ha OpaHNUTeEN BO IIOCTAIIKaTa, a Ce OJHeCyBa Ha CIyday Kora 0OBUHETHOT € HeM, ITTyB
WIM € HeCIlocoOeH CaMMOT YCIIENIHO Jja ce OpaHy WM, TaK, e OIpefieieHa MepKa IIPUTBOP, KaKo
¥ JJOKOJIKY IIPOTHB MICTMOT Ce BOAY KPMBMYHA ITOCTAIIKA 32 J€/I0 3a KOe BO 3aKOHOT elpOIMIIaHa
Kas3Ha JIOXMBOTEH 3aTBOP, TOj MOpa Jja Ma OpaHMUTeIT yIITe P IPBOTO VICIIUTYBAbeE.

Toxmy ponmynpukaxaHuoT rpaduuky mpukas Op.7 ymaryBa Ha OpojoT Ha OOBMHeTHM JuIa
Kxou 6mte (He)IIpUAPY>KyBaHU Of, OpaHNTeN BO TEKOT Ha IIOCTAIKaTa KOja € MHUIMpPaHa IIPOTHUB
HYB. O UCTHOT, HeM30eKHO MOXKe fia Ce KOHCTaTHpa feKa rojieM 6poj of 0OBMHeTHUTE NnLja, 458
ofHOCHO 81% off MICTUTe, HA CyferbarTa 6ule co IPUCYCTBO Ha OpaHuTen, 54 muna, T.e 9%, HeMase
OpanurTer, a 3a ocraHarute 66 nuia wim 10% Hema MOATOK.
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Ipaduxon 6p.7

OHa I1ITO € MHTepeCHO f1a ce HalloMeHe e (aKTOT fieKa Hab/byyBadnTe KOHCTATIPasIe COCTOj6a
BO Koja BO 6 IIpefMeTI KOU Ce BOZIEHV BO PEJOBHA ITOCTAIIKA,  KOja LITO BCYLIHOCT IPEABULYBA
BOJlerbe Ha ITOCTAIKa 32 II0CEPMO3HI KPUBIYHY flefla, TAKBY 3 KOM € IIPeIBI/IeHa Ka3Ha 3aTBOP Of
HaJ| 5T., 00BuHeTHTE Oue 6e3 GpaHuUTe.




AHanu3a Ha HOJKATOLYITE Off HAO/bYAyBaHUTE CYACKY HOCTANK BO 2018 rogmua

B CKPATEHA ITOCTAIIKA

CkpaTeHHUTe MOCTAIKM ce MoceOeH BUJ MOCTAIKM KOM ce MpyMeHyBaar cormacHo 3KIL.
VcTtuTe ondakaar ceT Ha HEKOJIKY BMfIa TIOCTAIIKYU ¥ IIPETIIOCTAByBaaT CUMIUTM(UIMPAH 06/1MK
Ha KpMBUYHATa IOCTanka. Bo oBaa rpymanmja Ha IOCTanKy ondareHy ce MOKpaj MOCTAIKaTa
3a JIOHeCyBame Ha Ipecya BP3 OCHOBA Ha CIIOrOf6a cO jaBHMOT OOBMHUTET U OCOMHUYEHUOT,
HOCTAIKaTa 3a Mefujalyja BO KOja y4eCTBYBa IIOCEOHO TPETO JIUIle - MEAUjaTOp U MOCTAIKATa
3a U3JjaBame Ha Ka3HeH HaJIoT CO KOj ce Ipeflara ¥ M3peKyBa oIpefie/ieHa CaHKIIMja BO CIy4aj Ha
IIOCTOEHbE Ha JOBOJTHO T0Ka3M 32 KPUBUYHI Jle/la KOM CIIaraaT BO Ha/JIeKHOCT Ha CyMja MOe1Hell.
MeryToa, 1 OKpaj GaKTOT JleKa CTaHyBa 360 3a ,,II0JIeCHa" CKpaTeHa IMOCTAIKa UMajKy TPpeBIUL
fleKa ce IpMMeHYyBa 3a IpeJMeTV BO KOM e IIpelBMieHa NMapyyHa KasHa MM Ka3Ha 3aTBOP Ji0 5
TOZIMHM, IIPETIIOCTABKa € JleKa OOBMHETMOT HeMa Jla ce OBefie BO MOMHAKBA MpOIjeCHa MON0X6a
BO 3aBJMCHOCT Of TE&KMHATA Ha KPMBIYIHOTO JIETIO 3a Koe ce 06BMHYyBa .

Op rpaduuxmot npukas 6p.8 fajieH MoKy MOXe Ja ce 3abe/leXXu eKa of BKynHara 6pojka
Ha 300 HaOmynyBauu mpenMmety, 60% of mcTuTe O¥Ie BOLEHM BO CKpaTeHa IIOCTaIKa, 24% BO
PenoBHa, a 3a octa”HatuTe 16% HeMaMme MOJATOK.
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Ipaduxon 6p.8

Osa mpeTcTaByBa €fieH BiJi KOHCTAHTEH COOIHOC IOMely pefloBHATA U CKpaTeHa MOCTAIlKa
]/IMajI{I/I I'm OpeaBuj MUHATOTOOVIIHNTE CTaTUCTUYKN IIOJATOLM KOM yIaTyBaaT Ha IIPMIMEHA Ha
CKpaTeHa IIOCTAIIKa BO IIPOLIEHT Off OKONMy 75% HacnpoTu 25% BO pefloBHA, HO HEM30eXHO e Jia
ce KOHCTaTMpa JeKa oBaa FOfMHA ce coodyBaMe co 0J1aro HamaryBame Ha 0BOj Opoj of 10-TrHa
MPOLEHTN.

l MEPKI 3A OBE3BEIYBAIHE
ITPVICYCTBO HA OBBUHETHNOT

Hens6eXxHNOT e/ Off aHA/IM3aTa 3a OlleHKa Ha pep MoCTankara e 1 Je/IoT LITO ce OffHeCyBa
Ha TIpYMeHaTa Ha MepKuTe 3a 00e36eyBame IPICYCTBO’ KAKO eHN Off HAjIpobIeMaTn3npaHnTe

4 Kamajymes I, JTaxxeruk I., Henenkosa JI., [lenkoBcka M., Tpombesa M., Butnapos T., Jankynoscka I1., Kagues [I.,
KomenTap Ha 3akoHOT 3a KpuBn4Ha nocranka, ObCE, Cxomje, 2018 1.
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MEPKM IITO 3HAYAT HaerHeMO 3aKOHCKM OIIpaBaHO orpaHI/myBaH)e Ha yCTaBHO 3arapaHTUpaHunTe
pasa Ha Qep Cyfierbe Ha 0GBMHETHTE JIMIIa BO TEKOT Ha KPUMBMYHATA [OCTAIIKA®.

ToxMy mopajiu oBue IPUUMHIL, U 0Baa TOAVHA IPeMeT Ha aHam3a belle ppeKkBeHIujaTa Ha
IpYMeHaTa Ha OBUe MePKIL, HI3 IIpMOpaHuTe IIOAATOLM Off HAllNTe HAOG/bY/yBa4M, KaKO I OLleHKa
Tamy OBMe MepKI Ce IPUMMEHYBaaT COITIACHO 3aKOHCKM IIPOIMIIAHNTE YC/IOBM, Sy OBUE MEPKM
Cé COOJBETHO IIOTKPEIIEHM CO 0Ka3M CO KOM Ce OIIpaBJyBa HMBHATA LeMMCXONHOCT, KAaKO U [jajin
CY[OT BJIOXKYBaJI JOBOJIHO HAIIOP 3a KPUTUYKO IpeolieHyBame Ha OBJME MEPKM /MM O HMBHA
IpUMEHA JOIII0 CAMO BO HEOIIXO/IHUTE CTyYaM.

CorylacHO [joCeTalIHNTe aHAMN3Y, U OBaa FOAMHA IpeAMeT HA aHajusa e IpMMeHara Ha
crTe MepKu 3a 06e3benyBarbe MPUCYCTBO, IpeaBuaeHn cornacHo wieHoT 144 ox 3KII. ITa raxa,
ofi Hab/pynyBanuTe 415 pouninra 3a 300 mpegmeTy mpoTuB 611 0OBMHETH /MIA, IPUCYCTBOTO
Ha 00BMHeTHTe /uia 6umo o6esbeneHo co Mepknu 3a obesbenyBame Ha 74 pounurra. [Ipuroa,
Ofi BKYIIHOT 6poj Mepku 3a obesbemyBarbe NMPUCYCTBO, HajTeIIKaTa MepKa, IPUTBOPOT, Ouia
npuMeHeta Bo 20 mpegMeTn 3a 29 06BMHeTH JIMIA, TOfieKa MOJIECHUTE MepPKH 3a 06e36enyBatme
HPUCYCTBO O1Ie OIpenesieHn Ha 54 pouninTa of 32 mpegMeTH.

CriopefieHO CO IIOfATOLMTE Of MMHATATa TOAMHA,® MOXKe [ja KOHCTaTMpaMe O71ar mopact Ha
TIOJIeCHUTE MepKM 3a 06e3beyBarbe IPUCYCTBO KaKo U Iaj] Ha IIpYMeHaTa Ha MepKaTa nputsop. I1a
TaKa, 3a pasjMKa Off MIMHATaTa TOAMHA KOTa MepKaTa IPUTBOP OWIa ompepeneHa Bo 40 mpeaMers,
oBaa TOfMHA IIPUTBOPOT O ompefeneH Bo 20 Hab/byAyBaHM IpeIMeTH, HOfieKa IaK, MOXe Jia
3abeneXxyMe 3HAUUTeENeH IOpacT off 17 Ha 54 pounmiTa off 32 mpeAMeTH Ha KOe NPUCYCTBOTO Ha
00BMHETHOT 6110 06€36€efeHO IpeKy Io/IeCHa MepKa 3a 00e36eyBatbe mpiucycTBo (rpadukon 6p.9).
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Ipadmx 6p.9

Iypu m HOKOZNKY ce ofiseMe MepKara IIpMBelyBaibe KaKO TPaJUIMIOHATHO HajlecHa Off
MepKuTe 3a 06e3beyBarbe IPUCYCTBO 11 KOja LITO YIITE Ce CMeTa I KaKO peajTHa IMOKaHa’ VTN KaKo
HpelBECHNK Ha OCTAHATUTE MOTELIKM MepKM 3a 00e3befyBare NIPUCYCTBO, MMaMe eBUCHTEH
HOpACT Ha IpMMeHaTa Ha IIOJIECHITe MEPKU 3a 00e30efyBatbe IIPUCYCTBO BO OZHOC HA MUHATATA
TOfIMHA, OJHOCHO IopacT ofi 17 Ha 43 poumura. IIpu Toa, [ypm u ga M MMamMe IpefBUJ CUTE

5 Bupu: Fenwick Helen, Civil Rights and Human Liberties, 4-th ed. Ruthledge-Cavendish, 2007, ctp. 58-59.

6 Bupu: Mucockn b., ABpamoscku [, ITerposcka H., Anannsa Ha mogaTonnte off Hab/byayBaHUTE CY/CKY TOCTANIKI
B0 2017 roguua, Koannuuja ,,Cure 3a mpasunHo cygeme, Cxomje, Mucnja Ha OBCE - Ckomje, 2017, cp. 12.

7 Bupu: Kanajunes I, JTaxeruk I, Hegenkosa JI., [lenkoBcka M., Tpombesa M., Butnapos T., Jaukymnoscka I1., Kagnes
JI., KomenTtap Ha 3akoHOT 3a kpuBnyHa nocranka, ObCE, Ckomje, 2018 1. cTp. 334 m c1.
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OKOJTHOCTH CO KO OU ce pelaTMBM3Mpas 3aKITydOKOT 3a IIOPacTOT Ha IIPMMEHATa Ha ITONeCHNTe
MEpK, KaKo Ha IIPUMep [OPacT Ha Hab/byLyBaHM POYNMINTA, OFHOCHO Of 312 Ha 415 oBaa ropuHa,
OJTHOCHO 3TO7IeMyBame 3a 25%, WV TUIIOT Ha Ha6/by/lyBaHUTe KPYBUYHM JIeTIa, IIa aHaJIOTHO Ha TOa
U O4YeKyBaH [OPAacT Ha IIpUMeHa Ha MepKuTe 3a 06e36efyBarbe [IPICYCTBO BO CIy4ajHNOT U300p
Ha IIPeIMETH, CEeNaK 3aK/IYIOKOT € HeIIPOMEH/IUB. VIMEHO, ypy U BO C/Iy4aj Ha 3rojieMyBambe Off
efIHa YeTBPTIHA Off HAO/bYJYBAHNUTE POUMILITA, OFHOCHO ITOPACT Of 25% BO YC/IOBY HA IIPUOIVDKHO
JICTa I[I/ICTpI/I6yIH/[ja Ha KPVMBYHU [1€/1a KaKO 11 MITHATaTa rofiriHa, C€IaK IIopacToT Ha IIpMeEeHaTa
Ha TIOTIeCHNTE MepKI e IoBeKe off IBoeH. JJOKOMKy cakaMe fia 6uaeme 10 Kpaj IpenV3HU, TypH
MO>KeMe 1 JIa TO CriopeziuMe 6pojoT Ha pOuNIIITa Off OBaa TOfIHA BO OAHOC Ha 6POjOT Ha pouMIITaTa
OfI MMHATaTa TOAMHA CO ITO O ja M3efHaYN/Ie IPOMEHINBATa BPEJHOCT- 6poj Ha poUMIITaTa
CO MMHATATa FOf[MHA, OJHOCHO aKO Pe3y/ITaToT Off 43 pouyMIITA TO HAMA/IMMeE 33 €[JHA YeTBPTUHA
TOTall ¥ KOMMYHMKOT of 31 pouniire IOBTOPHO IO reHepypa MCTMOT 3aKaydok. Ila Taka, co
3aJJ0BOJICTBO MOYKE J]la KOHCTaTMpaMe 3HaYMTe/IeH OPACT Ha IIPMMeHaTa Ha II0/IeCHUTE MEPKM 3a
o6e30enyBame IPUCYCTBO U TOA CIIOPeROEHO 3a 14 podnInTa IoBeKe Off MUHATaTa TOfVHA JIIN,
M3pa3eH BO NPOLEHTH, IOPCTOT BO OBOj CTy4aj u3HecyBa 77%.

Cemnak, 0BOj BPTOITIaB IIPOLIEHT Ou TpeOao CeKOrall fa o 3eMeMe IIPEfBIA BO OGHOC Ha
BKYIIHMOT IPOLEHT Of Hab/byfyBaHMTe IpeIMeTH, Taka IITO camo Bo 10% of mpexmerure
IIPUCYCTBOTO Ha OOBMHeTUTe MMIjAa € 00e30efleHO MpeKy IIOJIeCHUTe MepKu 3a 0be3benyBambe
IIPVCYCTBO, AHAM3UPAHO 6e3 MepKaTa IPUBeNyBatbe, a JOKOIKY ja BKIy4rMe VI 0Baa MepKa TOTAIll
IIPOLIEHTOT Ha IPMMeHa Ha [OJIECHUTe MepKu 3a 06e36eyBatbe IpUCycTBO Ou usHecysan 12% ox
BKYIIHUOT 6pOj Hab/byyBaHM POUMILTA.

Bo opHOC, T1aK, Ha MepKara IPUTBOP, OBaa TOJMHA IMaMe HaMajTyBabe BO OJHOC Ha MUHATara
rOfiMiHa, OJHOCHO HaManyBambe of 40 mpenMeru Ha 20 mpegmeTn. JIOKONKY ce HallpaBy MCTOTO
pasriefyBame M Ha OPOjOT Ha OHMe IpefMeTU BO KOM e OIpefieieH IIPUTBOPOT, BO OfHOC Ha
cute Hab/bY[yBaHM POUMINTA, TOTAII MOXKE J1a 3aK/IydMMe JieKa IPUTBOPOT 6m 3abenexxaH Ha 20
pOUMIITA, 1A HA OBOj HAYMH 0T Ha IPMMeHAaTa Ha MepKaTa IIPUTBOP BO OfJHOC Ha MMHATaTa
TOJIVIHA € IBOEH, OHOCHO MMaMe Iafi o 50% BO OJHOC Ha MIHATA TOJMHA.

TpeHpoT Ha HaMaTyBame Ha IPMMeHaTa Ha MepKaTa IPUTBOP U 3T0JIeMyBambe Ha IIpYMeHaTa
Ha IIOJIECHNUTe MepKu 3a o6e3benyBarmbe IPUCYCTBO 611 OVIT TTIOCAKYBAHUOT eNVJIOT Off CUTE HAIlN
moceramrHy aHanusu. OJHOCHO, IPUMEHA Ha CUTe MepKH 3a ob6e3benyBarme IPUCYCTBO BO 18%
off Hab/byIyBaHUTE POUMINTA, JOfleKa IIPMMeHa Ha MepKaTa MPUTBOP BO 6% Off Hab/bymyBaHNUTe
npenmety (rpagukon 6p.10). TokMy 0BOj TpeHJ I'f MICIIOTHYBA HEKOIKYTOAVIIHUTE 3aKTy4OIN
¥ IIpeNopaKy JABAH! BO HAIMTE aHA/IM3M 33 IOPEeCTPUKTMBHA IIPMMeHa Ha MepKaTa IPUTBOP BO
OfIHOC Ha TopeKBEHTHATa MpYMeHa Ha TI0JIeCHITe MepKM 3a 06e36eyBambe IpucycTBo. BakBuor
3aKJTy4OK, JOKOJIKY He ce paboTu 3a ciydaeH IPUMEPOK, TYKy 3a pelpe3eHTaTUBeH MPUMepOK,
Off CTaTMCTUYKY acCIeKT BO KOMIIapaliija co IOJATOLUTe Off APYTUTe Ap>kaBy Bo EY 61 ja craBun
ApkaBaTa® Ha JIMCTaTa Ha IOCAKYBaHM JIp)KaBM BO OJIHOC Ha IOYMTYBAHETO Ha IIPaBOTO Ha
06BMHETHOT Jia ce 6paHu off c1o6ofa BO TEKOT Ha IVIABHATA pacpaba.

8 Bupam: van Kalmthout, A.M., Knapen, M.M. and Morgenstern, C., ed. Pre-trial Detention in the European Union,
WLP, 2009, cTp. 55-56.
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Bo xonky npenmeTn e onpepeneH MpUTBOP?

Hewma mmomaTok 25%

Ia 6%

Ipadukon 6p.10

Cemak, M TOKpaj MO3UTUBHMUTE CTATUCTUYKM IIOKasaTelm, He Ou Moxene gna Oupeme
IOKpaj 3aJ0BONHM Off HobueHnte pesynraru. OBa ce JODKM Ha (PAKTOT JieKa BO CaMo efieH Of
aHa/MM3MPAHNUTE CTyday e IPUMEeHeTa MepKaTa rapaHIija, Kako U Ha (aKTOT JeKa MMaMe Ha
HEKOj HauMH (aBopusupame Ha effHa Off MEPKUTE Ha IIPeTIasIMBOCT. Toa 3Ha4N JeKa Off BKYIIHO
HpyMeHeTHUTe 43 monecHN MepKu 3a 06e3befyBame MIPUCYCTBO, 26 ce MePKM Ha MPETIasTnBOCT
Mel'y Koy co 13 MHCTaHLM JIOMMHMpa MepKaTa Ofi3eMaibe Ha IIaTHaTa JICIpaBa, a Jypu I0TOa
CllefyBaar 1o 3 ciydam IpyMMeHa Ha MepKaTa 3abpaHa 3a Ofip)KyBambe Ha KOHTAKT CO OIpefie/leHn
NI, BO IO 2 c/Iy4yan 3abpaHa 3a HallyllTambe Ha )KUBEATUIITeTO, KaKo 1 0OBPCKa 3a jaByBame Ha
cmy>6eHo unIie, ofieKa 3a 6 CITydau He e HaBeleHO KOJ MePKI Ha IPETIa3IMBOCT Ce OIpefie/leHn
Off CTpaHa Ha CyfOT. Vi monHaKy Ka)kaHo, Off BKYITHMOT PelopToap Off 7 3aKOHCKY IIpefBIUeHN
MepKM Ha IPeTIa3INBOCT, CyflOT IpuMeHyBa caMo 3. OBa IIOBTOPHO I'0 FeHepupa 3aKIy4OKOT Of
MMHATaTa TOfiHA JleKa CY[AOT He pacIojara co COOABETHM PeCypcy IpeKy Kou epuKacHO 6 ja
CITpoBe/yBasl IPYMeHaTa 11 KOHTPOJIaTa BP3 IPYMeHaTa Ha OBUe IIOJIECHU MepKH 3a oe66efyBame
IPUCYCTBO HA OOBMHETHTE IMIIA BO TEKOT Ha ITIaBHATa paciipasa.’

Toxmy 3aT0a, cMeTaMe JeKa e COOIBETHO Ja IV OBTOPYIME ¥ MMHATOTOAUIIHIOT 3aKIy4OK
u mpenopakata'® 3a pepopMupame Ha 3aKOHOT 3a Ipobanuja, Kafe Ou ce OTBOPMUIA MOXXHOCTA
Ipo6anMcKuTe CTyXXOM [ja MMaar IpOoLIMpeHa HaflIe)KHOCT BO HACOKa Ha KOHTPOJIA ¥ MOHUTOPYUHT
Bp3 eduKacHaTa IpUMeHa Ha IIONleCHUTe MepKu 3a obe3befyBare IPUCYCTBO, KOU BO OZHOC
Ha Ha4YMHOT Ha peajMsypare BO IPAKTMKATA Ce MHOTY CIMYHIM CO alTePHATHBHNUTE CAHKI[UM
3a KOU e TIPeBIIeHO MOCTANlyBambeTo Ha mpobaryckuTe cnyx6u. JJOTONKy moBeke, BO yCIOBU
Ha npudakame Ha OBaa JOIOTHUTENHA HA[JIOKHOCT Ha IPOOGALMCKUTE CIY>KOH, cMeTaMe JeKa
e Hy)XHO Tue fa O¥IaT JOIOMHNUTETHO JOEKUIMPAHU BO HACOKA Ha 3ro/leMyBare Ha HUBHUOT
0poj u 3romemMyBare Ha (pUHAHCUCKUTE CPeACTBa Koy Ou Ouile a/joLMpaHy 3a OpraHU3Nparme 1
CIIpOBeflyBatbe Ha HIBHATA HAJIeXKHOCT.

el

3a yrorara Ha Ipo6aLVCKUTe CTY>X6NU Kaj IpIMeHa Ha II0JIeCHIUTe MEPKH 3a 06e36eyBarbe IpuccyTBo Buau: Cesaro
Gianluka, “Probation officers are key actors in reforming pre-trial detention and ensuring effective cross-border
justice in the EU”, nocranno Ha: http://cep-probation.org/probation-officers-are-key-actors-in-reforming-pre-trial-
detention-and-ensuring-effective-cross-border-justice-in-the-eu/

10 Bugn: Mucocku b., ABpamoscku [, [Terposcka H., AHannsa Ha mogatorute off Hab/byyBaHUTE CyACKM OCTATIKI
B0 2017 ropguHa, om. UuT., CTp. 14
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VIMajKku v IpefBIT IOTOpeHaBeleHNTe apryMeHT!, MO)Ke Jla KOHCTaTupaMe JieKa UCTUTE ce
jaByBaaT ¥ KaKo IIpeyKa IIpM IIpMMeHaTa ¥ Ha MepKara rapanuuja. OfHOCHO, CYOT IIPBMH HeMa
TOBOJIHO MOAATOLM 3a (pUMHAHCUCKAaTa COCTOj0a Ha OOBMHETOTO nuile, Ousejku 3a ppeKkBeHTHA
IpYMeHa Ha 0Baa MepKa (QMHAHCHUCKNTE TIOJATOLM CYHOT 611 Tpebaso fa ru fobuBa 1o cnyxobeHa
TO/DKHOCT Off CTPaHa Ha jaBHOTO OOBMHUTE/ICTBO MM Off CTPaHa Ha ImocebHa CIy>K6a UCKITY4INBO
HaJl/IeXKHa 3a CIIPOBeyBabe Ha OBMe (HDMHAHCKIICKY MCTPAry 3a 0OBMHETOTO JIMIIE U MOAATOLN 33
npodunmpamero Ha Heropara muuHoct' . Ha Toj HaumH, CyoT HeMa Jia 3aBUCH Off IIPEIOTOT Ha
06BMHETHOT, Kafie CYAOT BOOIIIITO He 6U MO>Kell [ia IPOBepH 1 Aa O1fie CUTYPeH [jamy HaBUCTIHA
MMOTOT IITO e IPefIoXKeH Kako o6e3beyBambe e JOBOIHA 1 COOJBETHA rapaHIuja AeKa Toa Iniie
HeMa Jla HoOerHe W Jia ro IIOBTOPYU AEeIOTO.

Bo moren Ha mpyMeHaTa Ha MepKara KyKeH IIPUTBOP, 3a/l0BONyBa 6pojoT ofi 14 caydyan Bo
OffHOC Ha MMHATaTa TOAMHA KOra OBaa MepKa He OWIa ompepneneHa HUTY egHanl. Ho, u Bo oBaa
IpNUTOfia, CMeTaMe JieKa TIpMMeHaTa Ha OBaa MepKa BO HajMaja paka e mpobneMaTudHa BO YC/IOBU
Ha HEIOCTOeHme Ha jacHO NeMHUpaHV 3aKOHCKM YCTOBM Kora O ce NpUMeHWIa OBaa MepKa,
HUTY IOCTOEHE Ha MOCEOHNU CTy>KOM KOMIITO 6M TO KOHTPOMMpae JBIDKEHETO Ha 0OBMHETOTO
NnIle BO YCTIOBY Ha ONpefielieHa MepKa KyKeH IpuTBOp. TOKMy 3aToa, cMeTaMe Jieka Tpeba ha ro
peadupMupaMe MITHATOTOAMITHIOT 3aKTy4YOK 32 3aKOHCKO pefledVHIparbe Ha oBaa Mepka Bo 3KII
KaJie 0Baa MepKa ITPBYH 01 ce IPYMEHNIIA BO CTydaluTe Kora 61 ce paboTero 3a Iniia KO IIITO MMaaT
pearHa motpeba fia ro U3ApP)KyBaaT IPUTBOPOT BO JOMAIIHM YCIOBY, aHAJIOTHO Ha OKOJTHOCTHTE O
Kpuuunnot 3akon (K3) Bo offHOC Ha anTepHaTMBHATA CAHKIMja KYKEH 3aTBOP, OTHOCHO JOKOJIKY Ce
paboTH 3a MuIie ITO € XPOHNYHO OOJTHO, CTAPO ¥ M3HEMOIITEHO VI OpeMeHa JKeHa.

IloTonKy moBeKe, cMeTaMe feka IIpeKy MHTepBeHIMja BO ofpenbuTe Ha 3aKOHOT 3a IIpobaruja
u Bo 3KII, kage coopmBeTHO 61 ce mpommiuane Ofpefdy 3a KyKeH NMPUTBOP CO €IeKTPOHCKM
Ha[30p, OM MOXKeJIa fia ce 3TO/IeMU U IIOKo0py IpuMeHaTa Ha oBaa Mepka. Ha Toj HaunH, MepKuTe
KyKeH IIPUTBOP U KyKeH IPUTBOP CO eJIEKTPOHCKM HA/30p 611 ce BMeTHAsIe 10 Ha/l/IKHOCTA Ha
po6armcKuTe CIy)XOEHUIN CO MITO CYOBIUTE OU MOXKesIe ia OMAaT CUTYPHI BO IOBEPINBOCTA 1
LIe/IICXOZHOCTA Ha [PMIMeHAaTa Ha OBIE MEpKIL, IPaBOTO Ha C1000/Ia Ha IBIDKeHe Ha 0OBUHETHUTe
JMIla BO TroleMa MepKa O Ce 3aIITUTWIO, d, KOHEYHO, IpMMeHAara Ha OBMEe MepKU IIPEeKy
mmpobamyckuTe cIy>x61 6y MoXKe/la ia TO OTBOPYM IATOT M KOH Hej3MHa IIpUMeHa U 3a CIIy4auTe
KOra CTaHyBa 360p 3a Ipyru OOBMHETH /IMIjA YMEIITO IPUCYCTBO 6 ce 06e30enmio npexy oBue
mostecHn Mepkit.'? TOKMy IIpeKy OBMe 3aKOHCKM MHTEPBEHLMM O Ce OTCTPAHM/IA JOCETalIHaTa
IIpaKTMKa Ha 6ercTBa Ha JIMIIaTa LITO ce BO KyKeH IPUTBOP'?, WM IIPUCYCTBOTO UM ce o6e3benyBa
co 1o7ecHa Mepka 3a 06e36eyBarbe Ipucyctso. CMeTaMe ieka JOKOJIKY KOHTPO/IaTa Ha IIPUMeHaTa
Ha II0JIeCHUTe MepKH 3a 0e636efjyBarbe IIPUCYCTBO € IIpeHeceHa BP3 efjHa GYHKIMOHAIHA CTyX0a,
IIOKOJIKY BO TOa Ce IIPEeTBOPM BO MAHMHA IIpobalnicKaTa cay>xba 1 JOKOIKY ce BoBefe mocebHa
emMHuUIA BO paMkute Ha MBP, cynor 6u 611 MHOT'Y HOCUTIypeH BO CBOjOT M300p IIPUCYCTBOTO Ha

11 3a BakBM IpUMepy o Haje)xHOoCTa Ha [Ipobanuckute cryx6u, Ha npumep, Bo Xonauauja i Opanuuja BUsY BO:
van Kalmthout, A.M., Durnescu, L., Probation in Europe, ctp. 23-30; wiu Bo CAJ Federal Pretrial Risk Assessment
Instrument, User’s Guide, Office for Probation and Pretrial Services, 2016. [loctamuo Ha: https://www.ncjrs.gov/

12 Bo Boj ciry4aj mpobanucKuTe cay>x6u 61 oLeHIe faay oBe MepKu 611 61171e Le/IMCXOHN J COOBETHI Ha TMYHOCTA
Ha 0OMHETOTO /NIe, KaKO I /Iy CO HMBHATA IIPMMeHa 0GBMHETOTO JIMIle PeJOBHO 011 ce jaByBaIo Ipef CYAOT BO
TEKOT Ha KPBIYHATA [IOCTAIIKA, @ CO TOA J1 Ia/IJf HETOBOTO YyBambe Ha CT060fa 61 peTcaByBajio HeKaKBa OIIACHOCT
611710 110 BOJIeEeTO Ha KPMBIYHATA [IOCTAIIKA, OMIIO [0 CUTYPHOCTA ¥ 6e36eTHOCTA Ha IPYTHUTe JIMILA VT TeHepaTHaTa
jaBHOCT. 3a oljeHKa Ha pusuk ¢akropure Buan: Hucklesby Anthea and Marshall Emma, Tackling Offending on Bail,
The Howard Journal, Vol. 39, No.2. May, 2000, ctp. 150-170.

13 Bupam ro mocnegHUOT CTydaj Of cepujaTa Ha 6ercTBa Ha OCY/ieHM JINIA O CIPOBefieH N T.H. ,High Profile xpusnann
MIOCTAIIKI, TIPM LITO HA OBME JMIA MM Gea ONMpefje/ieHN IMONeCHN MePKH 3a obesBefyBame mprcycTBo, OFHOCHO
6ercTBOTO Ha OCyAeHOTO /uiie Hukoma BojMMHOBCKM, KOj Gellre HEIPaBOCKTHO OCY/eH Ha 13 TORMIIHA Ka3Ha 3aTBOP.
Bupn: https://www.mkd.mk/makedonija/sudstvo/izbegal-nikola-vojminovski-osuden-za-obidot-za-ubistvo-na-sela
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06BMHeTHTE /LA f1a TO 00e30ey cO IoecHNTe MepKI 3a 0e630€eqyBatbe IPUCYCTBO, KAKO I HI3
mobyeHaTa MHANBYYaIN3MpaHa IPOLEHKA 3a PU3NUK Off CTPAHA HA CTPYIHUTE CIYXXO11, 611 MOXKeTT
A oIIpefieN HajCcOOABETHA KOMOMHAIMja HA MOJIECHN MEPKH 3a 00e30efyBarbe IIPUCYCTBO KON
mTo 611 MMasle HajromeM e(eKT BO YC/IOBY Ha HajMajIo OlpaHMYyBalbe Ha CJI0060faTa Ha JBYDKEIbe.

3a Kaj, OCTaHyBa ja IouyekaMme Ha pjomonHurenHu usMeHyu Bo 3KII Bo mormen Ha
IOIpenn3upabe Ha eIeKTPOHCKIOT HafI30p KaKo ITocebHa MepKa 3a 06e36ejyBambe Ha MIPUCYCTBO
Ha O6BI/IHCTI/IOT BO TEKOT Ha KpMBMYHATA IIOCTAIIKa WJIN BOBeHyBaH)e Ha HEKOM ITOCOBPEMEHU
MepKI 3a 06e36enyBarbe IPUCYCTBO, a JOCera I03HATY BO KOMIIAPAaTMBHOTO IpaBo. Bo Taa Hacoka
Ce 11 IIperopaknTe 3a pedopma Ha 3aKOHOT 3a IIpobariyja 1 Ha Iemara mpobarnucka cryx6a co mro
6y ce OCTBapyIa IIO3UTYBHA K/IMMa 32 II0YeCTa 1 TOCOOBETHA IIPMMEHA Ha IIOJIECHIUTE MEPKI 3a
06e36eyBabe IPUCYCTBO Ha OOBMHETHUTE /INIIA BO TEKOT HAa KPUBUYHNTE TOCTATIKIL

[TocebeH acIeKT Ha OIleHKara Ha IPAaBMYHOCTA HA INpUMEHATa Ha MPUTBOPOT KAKO
HajTelllka MepKa 3a obesbenyBarme IPUCYCTBO Ha 0OBUHETHOT, HaO/pyAyBaunTe Ha Koanuuujara
[eTeKTMPAAT IIPEKY MPUCYCTBOTO Ha OPAHUTEIOT BO TEKOT HA POYMIITATA KOTa Ha OOBMHETHOT MY
e olIpefiefieH IPUTBOPOT. VIMeHO, 3a pas/nKa O MIHATaTa TOMHA, KOTa Ha OOBUHETHOT Ha KOj MYy
OWUI OIIpefie/ieH IPUTBOP POYMIITA Ce Ofjp>Kajle BO OTCYCTBO HAa HETOBMUOT GpaHMTeN BO 9 CiIydan,
0Baa roi1Ha Toj 6poj e HaMaJieH Ha caMo efieH cry4aj (rpa¢ukoH 6p.11).

Jamu 06BMHETHOT MMa GpaHNTeI Ha pacIpaBNUTe KOTa € ONpefie/ieH IPUTBOP

199

200 -

150

100 - 56

22 20
50 - 6
0
O6BuHeTN O6BuHeTN CO OpaHNTE O6BuHeTN

co bpanuTen 10 Cmy>kKOeHa JO/DKHOCT — 6e3 GpaHuTesn

m Ompesienien nputsop W He e ompefienieH puTBOP

Ipadmkon 6p.11

BakB1OT HpOLIEHT € 3a TO3[;paByBakbe U TO OfilaBa BIIEYaTOKOT JeKa OpaHUTENNTe U CYIOT Ce
KOperyparie BO IOIJIef] Ha TOYNTYBAbeTO Ha MefyceOHUTe KaZleHaapy, a BO KOPJCT Ha IPAaBOTO Ha
edukacHa ofdpaHa Ha 06BMHETHOT BO YCIOBHU KOTa TOj ce Haora Bo mputBop.'* Cemak, 1 MOKpaj
(bakToT fleka ce paboTH 3a CaMo efieH JleTeKTUPaH CITy4aj, He ce 0CTaBa IPOCTOp 3a TpuyMdanusam
Off eIHOCTaBHA IIPMYMHA IITO MOXKe fla KOHCTAaTHpaMe ieKa 0Baa Helo)KeTHa IPAKTUKA, U TTIOKPaj
¢akToT neka ce paboTu 3a cinydam kou ce cuporusHu Ha 3KII, mpu opp>xyBame pounmra 6e3
HPUCYCTBO Ha OPaHUTENIOT Ha OOBMHETMOT BO YCTIOBM KOTa € OIpefie/ieH NMPUTBOP e Ce yIITe
IPUCYTHA BO JOMALITHATE CY/IOBH.

14 3a mpaBoTo Ha eukacHa onbpana Buau noseke Kaj: Kamajyues I, ,EdexrnBHa on6paHa BO KpUBMYHNTE TOCTAIIKI

B0 P.M., DOOM, Ckomje 2014 1.
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CoopHoc Ha 06BMHETH CO OpaHNTeTI KOTa € OIpefie/ieH IPUTBOP

O6BuHeTN CO
OpaHuTen 1o cry>x6eHa
Io/mKHOCT 21%

O6BuHeTHN CO
Opanuten 76%

O6BuHeTH 0€3
opannren 3%

Ipadukon 6p.12

JloToNKy mOBeKe cMeTaMe fieKa I [PV aHa/IM3aTa Ha COOHOCOT Ha C/IyYanTe KOra 0OBUHETHOT
yMa GpaHUTe 1 KOTa e OIpefe/ieH IPUTBOP, a HA POYMIITETO He € IPYUCYTeH OPaHUTENIOT, HOKPa]
¢dakToT mexa ce paboOTM 3a pENATUBHO Masl IMPOLEHT Off caMo 3%, celrak cMeTaMe [eKa BaKBaTa
IIPAKTIKA € HellOCaKyBaHa I Biujae Bp3 edpukacHaTa ogbpaHa Ha OOBMHETHOT KOj € BO IIPUTBOP.
VimeHo, nMajK1 ja MpeaBIA KOMIUIEKCHOCTA Ha IJIaBHATa paclpaBsa coracHo oxpenbure on 3KII,
a 0cobeHo pakToT fexa ce paboTy 3a 06BMHETO /Il KOe € BO IpUTBOp, cMetame Aeka u 3KII Bo
0BOj fien 611 Tpebasto Aa IpeTpnyu U3MEH! BO HACOKA IIPUCYCTBOTO HA OPAaHNUTEIOT Ha OOBUHETHOT
Za 6y/1e 0OCTBAPEHO BO TEKOT Ha LIeJIOTO CY/eHhe I Ha CUTe POUNIIITA, A He CAaMO Ha POYMIITATA KOTa
Ce ompepenyBa MepKaTa nputBop (rpaduxon 6p.12).

B BOBEOIHI TOBOPU

BosepHuTe ropopu ce, MpaKTUYHO, MHNULIMjATHUOT Jiel Ha I7IaBHaTa pacnpasa Bo cyp. IIpexy
UCTHTE, CTPAHKUTE JOOMBAAT MOXKHOCT Jia M3HeCaT pelllaBadyky (aKTy KO MMaaT HaMepa ja Il
MOKa)XyBaaT, Jja I'M HajaBaT [JOKAa3UTe IITO Ke I'M U3BeAyBaaT, HO M Jla TM YTBPAAT IpallamaTa
KoM Ke OMJAT IIpeAMeT Ha pacIpaBa. 3aKOHOT 3a KPMBMYHA IIOCTAIIKa Kaj HAaC IIPaBU pas/uKa
nomel'y MHI€PEeHIIMUTE 3a IOCTAIlyBalbe Ha CY[OT, KAaKO U IPMMEHaTa Ha OBOj MHCTUTYT BO
pefoBHa MIN TIaK CKpaTeHa mocTamka. Kora cranyBa 300p 3a pefjoBHa I10CTaIIKa, FOPEHABEJCHUOT
IPYHIMI Ha JIp)Keibe BOBEJEH IOBOP € IIPaBMIO, CO TOA IITO OffdpaHaTa CEKOTall MMa IIPaBo
la He [jaBa BOBEJHU I'OBOPM, HO, KOTra CTaHyBa 300p 3a CKpaTeHa IIOCTAIlKa, MMajKyl HpeBUL
ZieKa ce paboTM 3a KPMBMYHM [ie/la 3a KOM e IpeiBU/ieHa Ka3Ha 3aTBOP HO 5 TOfVIHY, BOBEJHNUTE
rOBOPU Ha 3aCTAIHMIIMTE Ha OOBMHEHMETO ce TPaHCHOPMMpPAAT BO M3HECYBarbe Ha COLP)KMHA
Ha 00BUHeHMeTO. Bo 0BOj cy4aj, 3aKOHOT ja 1M30CTaByBa OoffdpaHaTa BO IIOI/IE| Ha /laBakbe CBOj
»aro/” IIpY BOBEIYBAabeTO Ha pelllaBadyKuTe GaKTu KoM ce BO KOPYCT Ha MCTaTa.

Co oriey; Ha oropeHaBeJieHaTa CTATUCTMKA Ha IOJIeM HNPOLIEHT CKPAaTeH! IIOCTAIKM Kou bea

Ha0/by/[yBaHN BO M3MIHATATA TOJMHA, €BUEHTEH € ¥ TOJIEMUOT MPOLIEHT Ha M3HECYBAbeTO Ha
copp)K1Ha Ha 0O6BMHUTeNEH mpeior (rpadukoH 6p.13) HaCIIPOTH OfP)KAHUTE BOBELHNU TOBOPIL.
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JaBHMOT OOBMHNTE/IPUBATHIOT
Tyxuren 15%

Bbpannrenor 13%

O6BuHETNOT 5%

VsHecena compxnHa
Ha OOBUHMNTE/IEH
npegior 67%

Ipadukon 6p.13

/isHeHaIyBavYKM IIOJATOK € IITO OpPaHUTENNTE ja HAMTYIITAAT IPAKCaTa Off U3MMHATHUTE TOUHA
3a MI3HECyBake BOBEJHU FOBOPYU BO CKpaTeHa MOCTAIKa. J/IMeHo, MaKo 3aKOHCKYM HeoOBP3yBauKM
BO CKpaTeHara IIOCTAIlKa, J0Cera, BOBEJHUTE TOBOPU 4eCTO 3Haeja fia OMIaT KOPUCTEHU U Off
CTpaHa Ha OpaHMTENNTe, HO OBaa TOAMHA He Oele)XMe HUTY eeH eJVHCTBEH eBMICHTMPaH
CITy4aj Ha U3HeCyBarbe BOBEIeH FOBOP Off CTpaHa Ha OpaHUTeN BO CKpaTeHa nocTamnka. Hamporus,
eBUJICHTVPAHO € M3HeCyBarbe Ha COIPIKIHATA Ha OOBMHUTE/ICH IPEMI/IOr Ha 55 pacipasy, HO He U
BOBEJICH TOBOP Off OpaHMUTENNTe KaKo LITO Toa OMJIO CTyvaj, Ha puMep, BO IPETXOIHATa TOAMNHA -
14 BoBenHM roBOpM Ha GpaHKTenuTe 1 6 Ha OOBMHETHUOT.

JlonomHuTeTHO ce HaMeTHYBa U IIpobieMaTiKaTa Ha ¢ yIITe Helle/IOCHO COBJIaJjaHa TeXHMKa
Ha BOBEHU TOBOPY Kaj OOBMHUTENNTE Of IPUYMHA LITO HAO/BYAyBaYMTe KOHCTATHpaAJIe leKa Ha
32% op pacmpaBuTe, BOBEHUOT TOBOP € CBE[leH Ha UNMTarbe Ha OOBMHUTETHMOT aKT HACIPOTHU
TaBarbe CYIITMHCKM BOBENEH TOBOP COITIACHO ITpaBIUIaTa 3a flaBakbe Ha ICTHOT.

Hacnpotu ona mrro mpexsupysa camuoT 3KIT, mexa Bo BOBeHMOT FOBOP CTPaHKUTeE He Tpeba
7a ja M3HeCyBaaT COfIp)KMHATA Ha JOKA3JITe Of IPIMUYNMHA IIITO TOA € IPeABI/EHO BO IIOHATAMOLIHIOT
Tel Ha ITIaBHATa paclpaBa IpPeKy HEIOCPeJHO M3BefyBame Ha JOKa3NTe CyAMjaTa, OJHOCHO,
COBETOT /A Ce 3aIll03Hae CO MICTUTE, Kaj HAaC cé yuuTe GemexxyimMe IpaKca Ha M3HeCyBambe (aKTy 3a
mokasute 1 Toa Bo 30% o HabbyayBaHuTe paciipasBu. Bo ciydajo Tpeba #a ce mocoun fexa He
cTaHyBa 360p caMo 3a OOBMHUTENCTBOTO, TYKY I 32 OfOpaHara i T0a BO UAEHTIYIEH IPOLEHT Of
pacmpasmure. VICTO Taka, 3aKOHOT IIpefBUAYBa U HeKa CTPAHKNUTE He CMeaT HUTY Ja M3HecyBaaT
(akTy 3a IOpaHeNIHATa OCY[YBAaHOCT Ha OOBMHETHOT OM/ejKu Toa Ke MOXKAT Jja 'O HaIllpaBaT Ha
I7TaBHATA paclipaBa Co IIOJHECYBalbe COOIBETHN HOKa3!, HO I TYKa UMaMe OTCTaIlyBambe, 3a BOJja
Ha BUCTVHATA, BO CaMO efieH CIy4aj U1 Toa Off CTPaHa Ha jaBeH OOBMHUTEIL.

Orkako Ke Guje Ofp)>kKaH BOBEJHMOT TOBOP OfI CTPAHA HA 3aCTAIIHUKOT HA OOBMHEHUETO,
CYHOT € JO/DKEH J[a ro mpamra 0OBMHETHOT Jaau o pasbpan oOBMHEHMETO U Hamu pasbpai 3a
IITO MCTUOT Ce OOBMHYBa. 3a IIPETCENaTe/IoT Ha COBETOT, OJHOCHO CyAujara, oBaa 0OBpcKa
e MaHgaTopHa 6e3 orien Ha (GAKTOT Jaiy OOGBUMHETHOT MMa GPaHUTE WM He U [Jali UCTUOT €
HeyKa CTpaHKa VM MMa II03HaBamba Off KOHKpeTHara 06/act. J[JOKOMKY, Off Kou GMIo mpudyHm
0GBMHETHOT Ce U3jacHU JleKa He ro pasépas 0OBMHEHMETO, CYAOT € HO/DKEH Ha HajelHOCTaBEeH
MOXKEH Ha4lH [ MY ja II0jaCHU OfHOCHO M3Hece COfIpKMHATa Ha OOBMHEHMETO.

On moparorure KoM HabbygyBaumMTe T'M MMaaT NMpUOPAHO Off /IUIle MECTO, MOXKeMe Ja
3aK/Iy4yMe JieKa BO TojleMa Mepa Cy[AuNTe I IPMMeHYBaaT NpeBUIeHNTe 3aKOHCKM IIPOINCH 10
OfIHOC Ha OBMe npalnama. Cellak, IOCTOjaT eBUACHTUPAHN UCKIYIOLM KaKo, Ha IpUMep, PakToT
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Iexa BO 4% Off MOCTAIKITe OOBMHETNOT He 61T IIpaliaH gamm pa3bupa sa mro e 06BMHeT (BUSHO
ofi rpadmkoH 6p.14), KaKo 1 Toa feKa, [YPU M OTKAKO OOBUHETHOT Ce M3jaCHI fleKa He pasbupa,
CYHOT caMo BO 86% Of IpeiMeTuTe My IojacHUI Ha ucTioT. Henpudarmiso e cynoT ga npasu
OTCTaIKa BO TOJIKY IOJIeM IIPOLeHT, 14% (BuEHO of rpadukoH 6p.15) of mpefMeTHTe BO KOU LITO
0OBMHETIOT Ce M3jaCHII feKa He pa3bupa 3a ITO e 0OBUHET, 0c0OeHO BO (ha3a Ha ITOCTAIKaTa
KOTa MCTHOT MMa IIPM/INKa OTKAKO Ke pasbepe 3a cBOeTO OOBMHEHNeE fja IPU3HAe U BUHA OFHOCHO
fia ce IIpO3JHece Jalu e BUHOBEH MIN He.

Hanu 06BuHeTHOT Oellre MpamniaH AKo 06BMHETHOT He pa3bpar,
Off CTpaHa Ha Cy[OT janu pasbupa [aIM CYXOT MY TOjacHY 3a Koe
3a IITO € O6BMHET K]I ce 06BUHYBa
He
40
% He
14%
Ia
Ha 86%
96%
Ipadukon 6p.14 Ipa¢ukon 6p.15

B ITIOYKU 3A ITPABATA HA OBBUHETUOT

3aKoHOT 3a KpMBIYHA IIOCTAIIKa IIpE€NBUIYBa CeKOj O6BI/IH€T, IIpe CEKOo€ MCINTYBAaIbE,
3aJJO/DKUTENHO fia Oupe nHGOPMUpAH M MOYYeH 3a IITO UCTHMOT € OOBUHET, [eKa He e JO/DKeH
Jla ja M3HeCyBa CBOjaTa ofOpaHa HUTY [a OAroBapa Ha IIOCTABEeHM Ipallaiba, leKa MMa IIPaBo Ha
OpaHuTeII 110 COILICTBEH M360D, [ja M3HecyBa (haKTH U OKa3M KOM My OfIaT BO IIO/I33, KAKO I Jia ce
IIpOM3Hece 3a IeNI0TO KOe My Ce CTaBa Ha TOBap, 3a IIPABOTO Ha YBIJ, BO CIIVICHTE U PasI/iefyBarbe
Ha OfI3eMeHIITe IIPefMeTH, 3a IPABOTO Ha IpeBelyBad OZHOCHO TONKYyBad, 3a IPaBOTO Ha IIpeITIe]
Off JIEKap npn HOTpe6a o MENVINVMHCKN TPETMaH MM YTBPpAYBambe Ha €BEHTYa/THU ITOIMIVICKU
IIpeYeKOpyBama, Kako U MH(OpMUpambe 3a IPaBOTO Ha CIIOrofyBame 3a BiHa co JO (wieH 206).
3a Ba)XKHOCTA Ha [IOYKMTE 3a [IpaBaTa yIaTyBa 1 GaKkToT AeKa 3aKOHOJABEL[OT IIPeABUENL, JOKOTIKY
CYZIOT IOCTAIy CIPOTUBHO Ha Ofpen0yTe KOM IIPeABUYBaaT 3a0/DKUTE/THA II0yKa 3a [IpaBaTa,
JICKa30T Ha OOBMHETIOT Jia He MOXKe Jla Ce KOPUCTH BO TeKOT Ha CyACKaTa ocranka. TokMy mopasu
OBa, IpefjMeT Ha OBaa aHa/aM3a Oea 1 Ipalllamara IIOBP3aHM CO [IpaBaTa Ha OOBMHETHTE JINMIIA.
ITa Taka, IpaIIaTHUKOT KOj Ce KOpMCTellle 3a MOTpebuTe Ha OBaa aHa/mM3a Bo ceOe omdaka men
Of, OBMe IIpaBa, IOTOYHO OHMe Hajba3uuHuTe co Kou Tpeba ma Obupe moydeH cexoj obsuHer. [Tpn
aHa/M3a Ha IOJATOoLMTe Koy 6ea cOOpaHM Off CTpaHa Ha HaO/byyBaduTe, MOXKeMe fia 3a0e/IeKnMe
(rpadmkoH 6po.16) feka HajueCcTo 3aCTAlIEHOTO IIPABO CO KOE Ce II0YYyBa OOBMHETUOT € BCYIIHOCT
[IPaBOTO MCTHOT [a Jajie MCKas3, II0Toa IIPAaBOTO Jja M3HeCyBa HOKasy BO CBOja OfOpaHa, KaKo I
[IPaBOTO fla MOJIYM, & Be[HAII II0TOA I IIPaBOTO Ha 3abe/IelKkn OfHOCHO 6paHuTern. [IpaBoTo 3a
Koe ce 3a0e/exxaH)t HajMaJIKy IIOyKH e IPaBOTO Ha IIpeBefyBad.
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IpaduxoH 6p.16

ITocnegumor uspageH komeHnTtap Ha 3KII Bo o6pasinoskeHneTo OKOMy oBaa IpoOIeMaTHKa
mpenByuayBa U fieka “Cekoja IoyKa Koja e HaBeieHa BO cT.1 oy wieH 206 Ha 3KII Tpeba na my 6uze
[IOeAHeYHO Ka)KaHa I Ha 0OBMHETIOT Tpeba fa My ce jafie MO>KHOCT Jia ce IIPOM3Hece IOeAHEeYHO
3a cexoe IpaBo Of cT.1 of 0Boj wieH.””. [JOKOJIKY OBa TOJIKyBalbe Ha aBTOpuTe Oelire IpudaTeHo
Ol CyIVIMTe KOM IO MMIUIEMEHTVpaaT 3aKOHOT, IpaguKOHOT Op.12 Ke I'M MMallle MCIOMHETO CUTe
KaTeropuy Ha IpaBa KoM ce IpefBKieHM BO LesoceH 100 ImpolleHTeH M3HOC, HO CO OIZef JeKa
TOA He € C/Iy4aj, OCTaHyBa OBa IplIame fIa ce afipecypa [0 IIpaKTIYapuUTe CO Lel Ja ce Iofoopar
COCTOjONUTe OKOTTY OBaa IIpobIeMaryKa.

Ho, noxonky HaBjeseMe HO1a00KO BO 0Baa 0671acT, 611 MOXKeJIe /ja yTBPAUME I [leKa OHa ILIITO
3aKOHOJ]aBelLlOT TO IIPefBI/eN ¥ OHA Ha IITO yIaTyBaaT aBTOpuTe Ha KoMeHTapoT Ha 3KII, mexa
IIpaBaTa Ha OOBMHETHUTE He caMo LITO Tpeba fa 6upar HabpojaHu TyKy UCTHTe a 6uaaT objacHeTH
Ha PasOup/INB HAYMH 32 OOBMHETUOT, IOBTOPHO IPAKTHIApUTE 130ETHYBAaT [a TO CIPOBENAT BO
11e710CT. VIMeHo, o rpaduuknoT npukas 6p.17 Moxke fja ce BU/AM IIPOLIEHTYa/IeH COOZHOC Ha TOA /TN
Ha OOBMHETHOT My Oule 06jacHeTy mpaBaTa Ha Pa3OUpP/INB HAYMH WK HE, OFHOCHO Ha KOj HAuMH
uctnre My 6mre objacHetn-rpadmkoH 6p.18. On oBue mpuKasyu MOXKeMe Jja KOHCTaTHpaMme AeKa
B0 25% of pacmpaBuTe, HaO/byAyBadNTe KOHCTATHpPAIe IeKa Ha 0OBUHETIITE He UM ce 06jacHeTH
[IpaBaTa Ha HAYMH Ha KOj NCTIUTe 611 MOXKeIe fja Tt chaTat, OTHOCHO BO caMo 23% Off pacrpaBuTe Tie
ce leTaTHO 06jacHeT, BO 54% ce caMo HA6pOEH, TOfieKa TTaK BO 23% He ce BOOIIIITO objacHeTn.

15 Kamajymes I, Taxxeruk I, Hegenkosa JI., [leakoscka M., Tpom6esa M., Butnapos T., Jankynoscka I1., Kagues [I.,
KomenTap Ha 3akoHOT 3a KpuBn4Ha nocranka, ObCE, Cxomnje, 2018 rognHa.
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Hamn nmpaBara My 6ea o6jacHeT! Ha Ha xoj HaunH 6ea o6jacHeTn
00BUHETHOT Ha pa36upauB HaunH (2018r.) mpaBara (2018 1.)

He ru o6jacuu 23%
He 25%

HetanHo
23%

75% Camo ru Habpon
npaBara 54%

Ipacukon 6p.17 Ipacukon 6p.18

Bo xoMmaparuja co MIHATOTOAMIIHATA aHA/IN3a Ha COCTojbara BO MOIVIEH Ha 0bOjacHyBabe
Ha IpaBaTa Ha OOBMHeTHTe /NI, Oe/IeXNMe BJIOLIyBamke Ha cocTojbara. VIMeHo, rpaduyaKmoT
npukas 6p.19 momony MOKaXKyBa HMPOLEHTYalIeH COOFHOC of 93% HacmpoTu 7% BO KOPUCT Ha
pasbupanBoTo objacHyBame Ha mpaBata BO 2017 ropuHa, LITO IPETCTaByBa IOJ06Ap MCXOX
criopef6eHo co oBaa rofuHa of 75% HacpoTu 25%, OXHOCHO yIaTyBa Ha OTPOMEH ITOPACT Ha OBOj
npoueHT. VcT e cay4dajoT Kora craHyBa 300p U 3a HAYMHOT Ha 00pasjIoKyBatbe Ha mpaBaTa. AKO
B0 2017 . cme nmarne 6% HeobjacHeTn mpasa (rpadukon 6p.20), oBaa roguHa nmame 23%, a UCT
€ CIIy4ajoT 1 CO IPOLIEHTOT 32 eTa/THOTO 00jaCHyBarbe CaMo LITO, OBOj C/Iy4aj, OfM CO 0OpaTHO
HPOIOPIOHAIHA AMHAMMKA, T1a TaKa, Ha CMETKA Ha 3rojieMyBarbe Ha HeobjacHeTNTe IpaBa ce
CoouyBaMe CO CUTYyaljyja Ha HaMaJleH IIPOLIEHT Ha JleTaTHO 00jacHeT ) IpaBa 11 Toa off 44% Ha 23%.

ObjacHyBambe Ha MpaBaTa Ha OOBUHETOT Ha xoj HaunH My 6ea o6GjacHeTn
Ha 3a Hero pas6upnns HaumH (2017T.) mpaBara Ha o6BuHeTHOT (20171.)
He, 7% He ru o6jacuu 6%

HetanHo
44%

Ha, 93% Camo ru Habpon
npasara 50%

IpacukoH 6p.19 Ipaduxon 6p. 20

B IIPMUMEHA HA ITPMU3HAHMETO 3A BUHA

TpapuiyoHaIHO NPOIECHO MHTEPECHNOT MOMEHT' IIpMMeHaTa Ha NPM3HAHMETO 3a BYHA Ha
00BMHeTHTE IMIjA KAKO HA4YMH 32 3a0p3yBarbe Ha KPMBIYHATA IIOCTANIKA € HEM3OCTABEH fIefl 1 Of
OBOTOAMHEIIHATa aHanu3a: VIMeHO' MMajkn ro mpenBuf GakToT feka ce paboTy 3a egHa 0COOeHO
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edukacHa ajaTka 3a 3abp3yBame Ha TPaeHEeTO Ha KPYBIYHUTE MOCTAIKI!® KOja, ICTOBPEMEHO, € I
MOIIIHe KOHTPOBep3Ha Iopaay GaKToT ieka CTaHyBa 300p 3a 3abp3yBarbe Ha Haj3HAYajHUOT el Of
KpVMBUYHATA IIOCTAIIKa, [/IABHATA PAcIIpaBa Kajie BO HajrojleMa MepKa foaraar 10 M3pas IIPOLeCHUTe
rapaHIyy Ha 0OBMHETOTO JINIfe, CMeTaMe JIeKa e YIATHO fia ce IIPOBepy A MIHATOTOAMIIHIITE
IIPEIOpaKy ce COOfIBETHO afipecupaHy oBaa rofyuxa. OTHOCHO, Ja/Ii MMaMe KaKBO OMJIO TOMeCTyBarbe
BO IIOI/IENN HA IIpVIMEHAaTa Ha 3KIT n TIOYMTYBAbETO Ha IIpaBaTa Ha oOBUHETHTE JIN1a BO TEKOT Ha
I[JIABHATA PAcIIpaBa 3a BpeMe Ha OBOTOAMHEIIHNOT [IePIOJ, Ha aHa/IN3a.

Vmajku ro mpenBuy GakToT eKa oBaa rofnHa ce paboTy 3a 3rojleMeH O6poj Ha aHATUSUPAHU
poduIITa 1 IpeIMeTH, MOXKe Ja KOHCTaTMpaMe omarame Ha OpOjOT Ha HafieHV MpU3HAHUjA Of
CTpaHa Ha OOBMHETHUTE JIMIA BO TEKOT HA I/IABHATA pacipasa. VIMeHO, 3a pasimka off MuHaTaTa
rofyHa Kora 00BMHeTHTe 61/Ie IOATOTBEHN fia JafaT Npu3HaHye Ha 40 pounmiTa of BKYTIHO 312
pounMinTa, OBaa rofgHa BaKBa IOATOTBEHOCT OOBMHETNTE M3pasuie CaMoO Ha 26 POYMIITA Of
BKYITHO 415", OBa 3HauM HeKa MMaMe Cepuo3eH MaJ] Ha laJleHNTe IPU3HaHMja 3a BHA BO TEKOT
Ha IJIaBHATa paclpaBsa Ipef ZOMAILIHUTe CYZoBM. Ila Taka, ako MMHATaTa rofMHA 300pyBaBMe
3a TIpolLeHT of Hemto Hax 10% pacmpaBu Kaje 6uie fajeHn IIpU3HaHNja, OBaa TOJMHA MMaMe
cepro3eH maj Ha 6% Off BKYIIHUOT Opoj pacrpaBy, win maf 3a ckopo 40%.

bpoj Ha pacripaBy co mpu3HaHMe HA BIHA CIIOpefieH co 6poj Ha
Ha0/byyBaHM pacIpaBU 11O I'PaJOBU

150
100
50

m [IprsnHanyuja Ha BHa m BKynHO pacnpaBu

IpadukoH 6p.21

Ha npB nornen e 3abenexiMBo fieka HajroleM Iaj Ha NpM3HaHMja € 3a0eIeXIMB Ipeq
OcHosHuot cyp Ckormje 1, kafe HamyTe Hab/bYAyBauM ycIease jja 3a0eiekaT IpU3HaHMe 32 BYHA
Ha 0OBMHeTHMTe JIMIIa BO CaMO JiBa CJIy4ay LITO, Of HabpynyBanHuTe 108 pounmira Bo CkoIlje oBaa
TOJJHA, € CePUO3HO HM30K MPOLEHT 0COOEHO NOKOJIKY CIIOpefyMe CO MMHATaTa TOfMHAa Kora
uMaBMe 129 Hab/pynyBaHM pouminTa Bo 7% of Koy Oea HaleHM NpM3HAHMja Ha BMHA. 3HAYM,
uMaMe HaMajyBame Ha OpOjoT Ha poYMINTa CO JafeHy IIpuU3HaHMja Of 7% Ha Heuemu 2% LITO
U3HeCyBa HaMalyBame of 3,5 maTu. TpeHIoT Ha HaMalyBame Ha OpOjoOT Ha POUYMINTATa HA KOU

16 ITocramka Koja e Ipelo3HaeHa BO IIOBeKe 3aKOHOJABCTBA HI3 CBETOT, KaKo I off crpaHa Ha CoBeToT Ha EBpora Hu3
npenopakara Recommendation No. (87) 18, of the Committee of Ministers to Member States Concerning the Simplification
of the Criminal Justice. Bugu u: Byxaposcka I., Mucocku B., "Plea bargaining under the CPC", Bo Simplified Forms
of Procedures in Criminal Matters — Regional Criminal Procedure Legislation and Experiences in Application, Ivan
Jovanovic and Miroljub Stanisavljevic eds., OSCE Mission to Serbia, 2013

17 Bupn: Mucockn B., ABpamosckn [1., Ilerposcka H., Ananusa Ha mofjatonuTe off Hab/byLyBaHNUTE CYACKY TIOCTATIKI BO
2017 ropmHa, OIL. IIMT., CTp. 22-23.




AHanu3a Ha HOJKATOLYITE Off HAO/bYAyBaHUTE CYACKY HOCTANK BO 2018 rogmua

00BMHeTNTe Jasle IPU3HAHIE 3a BYHATA € BUIMB U Kaj CUTe OCTAHAT! HaO/byAyBaHU CYJOBH, a
CITOpEIeHO CO MIHATHUTE TOAVIHY HajAPACTUYHY Ce HaMaTyBambaTa Kaj OCHOBHMTE CynoBu burorna,
Cxkomje n Benec (rpa¢ukon 6p.21).

BakBuoT TpeHj Ha HaMalyBambe Ha OPOjOT Ha POYMINTATA HA KOM OOBMHETHTE JIMIIA MMaaT
JaJleHO IIpM3HAHMe 3a BUHATA Ce COBIIara M co oQUIMjaIHUTe IIOJATOLM JOOVEHN Off CYJOBUTE
BO JIp)KaBara'®, IITO ro reHepupa 3aKIy4OKOT JieKa IIOCTOjaT eBUIECHTHY IIPeYK) BO IIpMMeHaTa
Ha IPM3HAHMETO 34 BYHATAa Ha OOBMHETNTE KAKO HAuMH 3a 3abp3yBarme Ha e(UKACHOCTA Ha
KPMBUYHUTE IIOCTAIIKIL

IIprumHNTE 32 0BOj CEpMO3€EH IaJ| HA Ja/IeHNTe IPU3HAHMja BO TEKOT Ha IJIaBHATa paclipaBa €
MOXXHO JIa ce JO/DKAT Ha HEKOJIKY MH/MKaTopy. [IpBIOT MHAMKATOP € HICKaTa Ka3HeHa [OIMTIKA Ha
CYHOBHTe, KaKO Hajcep1oseH GaKTop BO OI/IyKaTa Ha OOBJHETHTE 3a JaBatbe VI He Ha IIPY3HAHIe
BO TEKOT Ha IIABHATA pacIpaBa. BTOp MHAMKATOP € OArOTBEHOCTA Ha JABHOTO OOBMHITEICTBO CO
[IOKaslt BO HaCOKa Ha IIOTKpeITa Ha 0OBMHeHyjaTa. TpeTuoT NHANKATOP e IIOBP3aH co foBepbara Ha
jaBHOCTa BO CyACTBOTO. CIefieH MHAMKATOP MOXKe [ja Oufie MoLupaH Bo (HaKToT fjeka OpaHnTeTe
HeMaaT JHTepeC 3a 3acTalyBake Ha KIMEHTHTEe BO YCIOBM Ha IPU3HAHWjA 32 BUHA, [Opajy
IIOHVICKITE a/{BOKATCKY Tapudu. MoxkeH MHAMKATOp 611 61Ia 1 yoraTa Ha CyJoT BO IIOCTAIKaTa 3a
OlIeHKa Ha IIPM3HAHMETO'?, KaKO J IOAITOTBEHOCTA Ha CYHOT Ja OWIY4M I 33 APYTUTe HOIOMTHNUTETHN
e/IeMEeHTH, KaKO Ha/JOMECT Ha LIITeTaTa VIV IPYMeHa Ha KOH(ICKanujara.

Cerax, 3a BUCTMHCKOTO BJIMjaHVe Ha CUTEe OBUE MHAMKATOPU BP3 OfIyKaTa Ha OOBMHETHTE
[a fajaT NpM3HAHME 32 BUHA M BP3 CYAOT fa ro mpudaTu AafeHOTO IpM3HAHME U A OfAMEpH
COOJIBETHA CAHKIIN]ja, HEOIIXOHO € Jia ce HANpaBy JOIOJIHUTENHO Y IPOATA60YeHO CTPaXKyBatbe
OupejKu OFAaTOKOT JOOMEH Off HalIUTe HAG/BYAyBa4M CUTHANM3UpA HA CEpUO3eH MpobieM BO
KPUBMYHATA IOCTAIKA IITO MOXKe [ja MMa [JATIEKYCEKHM MOCTe[UIM BO IIOIef;, Ha eprKacHOCTa
Ha KPMBMYHONIPABHUOT CUCTEM IUTO 61 CO3[ano mpobreM BO meplieliujaTa Ha rpafaHure Ha
CUCTEMOT Ha IPABOPA3/IaBabeTO KAKO €leH Off FapAaHTUTE Ha YOBEKOBUTE IIPaBa U CTI0OOMN.

Bo Taa Hacoka, oBa MOXKe fa C€ TOJIKyBa KaKo ITaj Ha nOBep6aTa BO CyAOT, OJHOCHO HEMAbE
VHTEpEC 3a IpM3HaBamke Ha BIMHATA, a CO TOA N 3a6p3yBa}be Ha KpMBIMYHAaTa IIOCTAIIKa, IMOpagn
HEM3BECHOCTA Ha KpMBMYHATA IIOCTAIIKa, KOja Ce Iepuenypa Kako Ciopa n Heeq)I/IKaCHa, a co
CaMOTO TOa I JI€Ka € MOXXHO Ka3HaTa 3a IIOBEACHMETO U BOOIIIITO a HE HACTAIIN. Wnmn, BTOPUOT
MOMEHT € JI€Ka rpafaHMTe HEMaaT CTpaB O MHCTUTYUMHMTE Ha IIPOTOHOT, a MMaaT 3TOJIE€MEHa
n0Bep6a BO Cy[OT 11 HE C€ IJTAlIaT 1a HE JaaT IIpM3HaHMeE, CO CTaB 1€Ka BO YCJIOBM Ha HE[JaBaib€ Ha
IIpMI3HaHME I10 CITPOBEI€HATA I/TaBHA paclipaBa 61 moMuHaze HOJIO6PO. OJZ[HOCHO, JE€Ka rpafaHMTe
ce MoBeKe TIOATOTBEHN a IO MCKOPUCTAT CBOjOT A€H BO Cy[JOT 1 HAa HEIIOCpEAHA jaBHa paciipaBa
CBOUTE apTyYMEHTH [ia TV COOYAT CO apTyMEHTNUTE Ha jaBHI/IOT O6BI/IHI/ITC)’I, OTKOJIKY Ha HEKOj Ha4YMH
Aa My ,,OHECHaT“ Ha jaBHI/IOT OOBUHUTEN U fAa IIPM3HAAT [J€Ka I'0 CTOPUJIE AETOTO.

CenaK, 3a CUTE OBME ANJIEMI, KOJIKY 1 [1a C€ Hp]/[(l)aT}'H/IBI/I nm HerI/I(i)aT}'II/IBI/I, € HEOIIXOJHa
nponna60qua aHa/ns3a. EI[I/IHCTBGHI/IOT Jocera Imo3Hart (l)aKT Off ITIOTOpE€HaBENEHNUTE (baKTOpI/I €
YKNHYBambETO Ha 3akoHOT 3a OIMEPYBambETO Ha BUAOT M BIYICMHATA Ha KpUMBMYHATA CaHKLU/Ija,
IITO MO>Kebu Oelrre Off KTy9HO 3HAa4Y€HE 3a 0OBMHETHUTE KaKO CTUMYJI 3a IaBamkbe HAa IPU3HAHNETO.
M}II/I, TIOMHAKY Ka>XaHO, IPEKYy OBOj 3aKOH OOBUHETUTE TOYHO MOXKea la IpecMeTaaT KOJIKYy 6u
MN3HecCyBajla T.H. CMCTEMCKa MMJIOCT OJf CTpaHa Ha CyAMIMTE BO YC/IOBM Ha AaA€HO ITpM3HAHNE.
MO)Ke6I/I, TOKMY 1 OBOj APTYMEHT € €[I€H Of Haj3Ha‘{ajHI/[Te NIpNYVHNM 3a IMAaJO0T Ha IIpVIMEHaTa

18 Bupu ru nograronute Ha OcHoBHuot cyx Ckomje 1, Bo genot Ha K-IITT (KprBMYHO — IpeziIor CIIorof6m) AOCTaIlHM Ha:
https://bit.ly/31M36g4

19 Buan: Misoski B., Ilikj Dimoski D., Judges’ Role in the Evaluation of the Defendant’s Plea within the Sentence Bargaining
Procedure, Journal of the Faculty of Security, Skopje, University St. Klement of Ohrid, Bitola, 2016; nunu Alschuler, Albert
W., The Trial Judge's Role in Plea Bargaining, Part I, Columbia Law Review, Vol. 76, No. 7, Nov., 1976.
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Ha IIPM3HAHMETO BO TE€KOT Ha IJIaBHATa paclipaBa KaKO HA4YMH 3a 3a6p3yBa1—be Ha KpUBUYHNUTE
nocranku®. IIlto 3Ha4M, BO YC/JIOBM Ha HEM3BECHOCT Ha CaHKLU/IjaTa, HEM3BECHOCT 3a 6p30
N3pEKYyBabe Ha CaHKLU/IjaTa, KaKO 1 H/ICKaTa Ka3HeHa IMOINTHNKA Off CTpaHa Ha CyJOBUTE NieTyBaaT
AEMOTHUBYIPAYKU Kaj 0o6BUHETHNTE 71a JaBaaT IIpM3HaHVE 3a BYIHATA, KAKO HAYNMH Ha 6p30 pemaBame
Ha KPUBUYHOIIPABHUTE IPEIMETN.

INocnepymumre of oBaa mojaBa ce Ja/leKyCeKHM BO HACOKA Ha TPOIIeHme HA OTpaHMYEHNTe
CY[CKM pecypcy, a O Toa ¥ HaMa/lyBalbe Ha KalalMTeTOT He CaMo Ha CYHOT, TYKy U Ha CuTe
Cy0jeKTy BO KpYBMYHATA [IOCTAIIKA, CBOUTE PeCypcH ja I't (OKycupaar KOH OTKpUBambe, TOHEee I
OCyZia Ha CTOPUTENNTE Ha MOTEIIKUTE 1 TOCTIOKeH) KpUBUYHM fena. TokMy 3aToa, CMeTaMe fieKa e
HEOIIXO/JHO CIIPOBEAYBarbe Ha €HA OIICeXXKHA aHA/IN3a HA IPMUYVHNITE 32 OBaa [10jaBa Koja 6u Oua
OCHOBA 3a COOIBETHA peaKIilyja BO IO3MTUBHOTO IIPABO, a CO IIe/ 3aK/BYBambhe Ha OBOj HABJMCTIHA
edrKaceH MHCTPYMEHT 3a 3a0p3yBarbe Ha KPYBIYHIUTE TOCTAIIKIA.

BO OJHOCIIaK HaBUOOT Ha KpI/IBI/I‘{HI/ITe nena, HOBTOPHO MOXe garogageMe MMHATOTOOVIITHNOT
3aKJIYYOK JeKa, HajuecTo, IpM3HaHMja ce laBaaT 3a TPAAMUIIOHAIHUTe KPUBUYHY Jie/Ia, OTHOCHO
Haj‘{eCTO 3a MUMOTHUTE I HACMJIHUYKIUTE KPI/IBI/I‘IHI/I oemna HPI/I mITo, 3a pasm/u(a OI MHAaTaTa rogiHa
¥ QHAJIOTHO Ha NTpeJIMIHATAaTa, Ce BpaKaaT Ha CLieHa U II0/IECHUTe KPUBUYHU Jie/ia IPOTUB )XMBOTOT
U TEJIOTO — Te/lecHaTa mmospena o wieH 130 ox K3 u TemrkaTa TenecHa mospepa of wieH 131 ox K3.
VcTo Kako 1 MMHATaTa TOAYHA, OFf COOpaHITe IOAATOLY [IPON3JIEryBa feKa OOBMHETHTe /INIIA 3a
KPUBUYHITE fle/Ia IIPOTHB [I0/I0BATa C1060/a U IIOJIOBUOT MOPAJI Ce HajMAJIKy 3alHTepeCUPaHu ja
TafiaT IIPU3HAHN]ja 32 CBOUTE ITOCTAIIKIL.

VIMajKi It IpefBIUA CTATUCTUYIKITE OAATOLM 38 00eMOT ¥ JHAMMKATA Ha KPYMMHATUTETOT,
Ha IIPB [IOIVIE]] MOXKe Ja KOHCTaTupaMe fieKa IPM3HAHNMETO € IIOBP3aHO CO BUJOT Ha KPUBUYHITE
Ziena, a 0C06EeHO CO KpUMBUYHITE Jie/Ia IIPOTUB IIO/I0BATa 1060/ 1 OJIOBMOT MOPAJL, Kafie Ce YMHU
JleKa OOBMHETITE KAaKO Jja CAKaaT HUBHUOT IpeAMeT fja Oujie jaBHO IIPeCyfieH, a He MCTHOT Jja ce
3aBpuIy 6p30, ePUKACHO 1 caMo Ha efHO pountite (rpadukon 6p.22).

BpojoT Ha mpru3HaHMja BO OXHOC Ha BKYITHIOT OPOj IIpeMe Tyt ¥ BO OfHOC Ha TeKMHATA i BUJOT
Ha KpMBUMYHIITE [iefia 32 KOU Ce IPYMEHYBaar, Io reHepypa 3aK/Iy40KOT fjeKa 0OBIHETIITe HaueTHO
ombupaaT ma opar Ha cygmetse. OBaa HMBHA OIJIyKa MOXKe Ja ce 3aCHOBa OMIO0 Ha apryMeHTHUTe
IeKa Ke BoOujaT mojiecHa CaHKIMja, 611710 mopazny GakToT feKa jaBHMOT OOBMHITETI HeMa JOBOTHO
IOKa3y Bp3 OCHOBA Ha Koe O} IpeTeHaMpaa KOH II0Cepro3Ha KasHa IpeKy JOKa)kaHaTa BMHA Ha
OOBMHETHOT MM ITOpafy GaKkTOT AeKa CMeTaaT JieKa IIPUTICOKOT Of jABHOCTa BP3 OpPTaHUTE Ha
IIPOTOHOT ¥ CY[IOT MM JjaBa JOIIOJIHUTETHO YBepyBalbe JleKa Ke ce CIIpoBefie IIPAaBUYHO CYZeHbe.
Cemax, co orref;, Ha HUCKMOT Opoj MpUSHaHUja, KaKO M HMOPajy OTCYCTBOTO Ha CTaBOBMUTE Ha
OOBMHETITE, OBYE 3aKIyIOLM OU Tpebasto oa I 3eMeMe CO pesepBa ce JO HUBHOTO JOIIOTHUTETHO
eMIIVIPIICKO IIPeOLieHYBabe.

201 noxpaj pakToT eKa Gea 6pojHIL 1 M3 PIKAHM APTYMEHTHUTE 32 YKMHYBambeTo Ha 3aKOHOT 3a OfIMEPYBAakETO HA BIJOT I
BJICMHATA HA KPVMBIYHATA CAHKIINja, KAKO IPBEHCTBEHO JIOLI ¥ HEKBA/IUTETET 3aKOH, CEIlaK, 3a MOPPeKBEeHTHA IIPMMeHa
Ha IPM3HAHMETO Ha BIHA MMa OPOjHM IPYBP3aHUIIM KOH PelIeHMeTO Kajie BO KPUBUYHONPABHMOT CHCTEM O IIOCTOE
HEKAKBO yIIaTCTBO /Y IPaBU/THNUK 32 OJ]MEPYBI-ETO Ha BUIOT U BICHMHATA HACKHI[MMTE, CO LITO CAHKIMjaTa 611 CTaHa/ma
110 M3BeCHa 3a 06MBHeTHTE MMIfa. Bo Taa Hacoka, CO6eHO MHTEpeceH e MpUMepoT Ha AHI/Inja 1 VTanuja sa cKunypameHa
BUJIOT ¥ BUCHHATA Ha KpUBMYHMTE CaHKLMM. IToce6HO Bo ycnou Ha eukacen VIKT cucreM KOKj 611 MOXes fja IpaBu
BHATPEIITHO TpebapyBarbe Copes; ITIoBeKe Bapujab/y Ha BUJOT 11 BUCHATa Ha n3peneHnTe npecymau. Buan M. McConville,
“Plea Bargaining: Ethics and Politics”, Journal of Law and Society, Vol. 25, no. 4, 1998, ctp. 570 u ap; unn Sprack John,
A Practical Approach to Criminal Procedure, Oxford University Press, 10-th Edition 2005, cTp. 92. Kako 1 KpUTUKUTE
Kaj: By>xaposcka I, Tymanueckn H., Sentencing Guidelines, ,,[TapaiokcoT Ha MaKeOHCKOTO 3aKOHOZABCTBO , [IpaBHIK,
6p.238, Hoemspu, 2015.
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bpoj Ha mpu3HaHMja MO KPUBUYHO J€TI0
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Ipadmkon 6p.22

[TOropHMOT 3aK/IYYOK MOXKe MOMOJHUTENHO fja ce IIOTKPeNmu U CO IHOJaTouuTe HoOueHn
o, Hab/byayBadNTe CIOpes KOM NPU3HAHM 3a BJMHA € HajMHOTY aBaHO BO CKpaTeHa MOCTAIIKa
(rpadmkon 6p.7). ORHOCHO, Of BKYIHO 26 IIpU3HaHNja Ha BIHA, 24 61/Ie BO CKpaTeHa [IOCTAIKa, a
camo 2 6uie gafieHy BO peflOBHA [OCTAIIKA.

CoracHo OBUe IOfATOLY, @ BO KOpe/alyja i cO TOJATOLMTe Off MUHATAaTa TOfj1HA, KOTa Off
40 npusHaHMja camo 3 Gea fajieHN BO pejOBHA IOCTAIIKa, MOXe /ja 3aK/Ty4nMe JeKa [IPI3HAHIETO
3a BJMHA € 0COOEHO IIOBP3aHO CO TEXXVMHATA Ha KPMBUYHNTE Jefla WM CO OYeKyBaHaTa KasHa,
OJJHOCHO JieKa OOBMHETHTe Ce CKIOHM KOH IIPU3HaHMe CaMo 3a [OJIECHNTe KPUBUYHI JiefIa, JOfeKa
3a MOTEIIKNTE, CaKaaT Jja T'o OCTBApaT CBOjOT ,,JeH BO cypoT ?'. OBaa IpaKTyKa IOBTOPHO MOXE
fia ce TIOBp3e 1 O joBepbaTa BO CYAOBUTE U BO HMBHATA paboTa. AHA/IIOTHO Ha TOA, IOCTAIKaTa
3a CIIOrOAyBarbe 32 BUHA U [IPU3HAHMETO, KAKO HAYMHM 3a 3a0p3yBarbe Ha KPMBIYHATA [IOCTAIIKA,
a €O TOa U IOCTAIIKY CO HAMAJIeHa jaBHOCT BO YC/IOBM KOra rpalaHlTe MMaaT HaMajleHa foBepba
BO HE3aBUCHOCTA Ha CYHOT, BEPOjaTHO He Ce HajIIOCAKyBaHMOT METOf, 3a OKOHYyBame Ha
KPUBUYHONIPABHUTE CIIOPOBIL.

Toxmy 3aToa, cMeTaMe fleKa, 3a Jia ce 3TONeMU JoBepbaTa BO CYJOT, a CO Toa M 3a Ja
ce 3rojeMy IpMMEHaTa Ha OBMe CKPAaTeHM IIOCTAIlKM, IOKpaj M3BECHOCTAa Ha Ka3HUTE,
cymoBuTe MOXebu 611 Tpebasio fa mopaboTaT 1 Ha [IOrojeMaTa TPAHCIIAPEHTHOCT IIPEKY jaBHO
o6jaByBarme Ha HOAATOLMTE 3a OPOjOT Ha IpeAMeTNTe LITO Ce pelleHM HpeKy Hpu3HaHuja
Ha BJHA, KaKO U NIPEKY CIOpeflyBame Ha KasHUTE ONpefieNleH) BO PeJOBHNUTE IIOCTANKM U BO

21 Vv momHaKy Ka’kaHO, BEPOjaTHO € JieKa TparaHNUTe CMETaaT IeKa eAMHCTBEH I HajCVU/IeH TapaHT Ha HIBHWUTE ITPpaBa He
Ce MHCTUTYLIMNTE, TYKY jABHOCTA, KOja, TAK Off IPyTa CTPaHa, € 0COOEHO CeH3MOMIM3PAHa U pearnpa Bp3 eBeHTyaTHUTe
3710y1I0oTpe6y Ha mpaBaTa Ha o6BMHeTHTe. HelTo 1ITo Ha JONT POK, CeKaKo e MOCaKyBaHa MPaKTHKa KaKo peaKiyja of
CTpaHa Ha TeHepa/IHaTa jaBHOCT, LITO BO MHIHA O IIPUJIOHE/IO KOH KPEMPAeTO Ha OfTOBOPHY MHCTUTYLIUM, IITO HAK
611 ja 3aroneMuIo 1 foBep6aTa Ha rpafaHNUTe BO OBYE MHCTUTY LN,
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IIOCTAIIKNTE BO KOM MMaME€ OagceHO HpI/IBHaHI/[ja. HpeKy BAaKBUTE KaMIIamu, 6]/[ C€ HaMaJInia
BIIEYATOKOT JleKa NPY MPU3HAHMETO WIN Ce paboTi 3a ,MelleTaperme” co IpaBjaTa Win fexKa
cTaHyBa 300p 3a KakBM OM/IO MOCTAIKY KOM IITO MOXe Aa 6Mar Ha LITeTa Ha Impasjara. Bo
Taa HACOKa, 6u Tpebaso fa ce HAIIpaBaT JOCTAIHM [{O jJABHOCTA U CUTEe IPABIIHUIY KON LITO
[IOCTOjaT BO PAMKITE Ha JaBHOTO OOBVHITENICTBO IIPEKY KOU Ce JOYPeAyBa yIorara Ha jaBHIOT
0OBHNTEN BO IIOCTANKATA 32 CIIOTOAyBameTo. Ha Toj HaunH, jaBHOCTa 6u MMasa goBepba BO
0BOj OpraH 1 6u o TpeTypasa KaKo HeIpPUCTPAceH CIPOBeAyBad Ha IPABATa, a He KaKO Ha
OIMa3no/byOUB jaBeH OOBMHNTEI KOj OU ja CAHKI[MOHMPAJI TOATOTBEHOCTA HA OOBIMHETHTE A
[IPM3HAAT, @ CO TOA M €BEHTAYIAHO fja Z0OMjaT [O/IeCHa CAaHKIja Off CTPaHa Ha CY[OT BO efHa
Op3a u edpmkacHa KpMBUIHA TOCTAIKA.

ITpusHaHMja Ha BUHA BO CKpaTeHa M PeOBHA IOCTAMKA JaJieHN co 1 6e3 6paHuTen
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O6BuHer O6BuHeT co 6paHuTen O6BuHer 6e3

co 6pannTen 0 CITy>KOeHa JOHKHOCT OpaHuTen

] CKpaTeHa IIOCTAaIlIKa M| PCHOBHa IToCTaIKa

Ipadmkon 6p.23

Bo Hacoka Ha TOTKpema Ha IIOTOPHUTE Te3U 3a JjoBepbaTra BO CYHZOT OApaseHM IPEKy
HOATOTBEHOCTaHA OOBMHETHTE fla [jaJaT NPU3HAHUjA, MOXKe Ja Ce aHa/IM3Mpa U MOJATOKOT 3a
JafieHN IpU3HaHMja Kafle OOBMHETMOT MMain cBOj OpaHmTen. Ila Taka, COITTacCHO TOJATOLUTE
ofi rpauKoHOT 6p.23, MOXe fla BUAMME JeKa OOBMHETHUTe Ce MOATOTBEHN Jia jafiaT IpM3HAHUe
BO CKOPO UJieHTU4eH 6poj M Kora mmaar OpaHuten u kodra Hemaar. OFHOCHO, COOIHOCOT € 13
IpY3HAHMja BO IPUCYCTBO Ha OpaHuTen Hacmpema 10 mpusHaHuja masieHu 6e3 Opannren. Opa
3Ha4M JleKa OOBMHETNTE BO rolleMa MepKa He ja COI/leflyBaaT rapaHIMjaTa Ha OPaHUTENOT KaKo
KIy4YHa 32 JJOHECYBameTO Ha HMBHATA OMJIYKa JaaM Ke NpM3HAAT BMHA WM He. VInm, momHaky
Ka)KaHO, CMeTaar JieKa CO OIVIef] Ha TeXMHATa Ha JIeIOTO coceMa JOBOJIHA TapaHIiija 3a IPaBUIHA
U IIpaBMYHA OLleHKa Ha IIPM3HAHMETO e CyAOT. [Ipyrara MOXKHa IOCIEANIA € IeKa OOBUHETHTe
cMeTaaT fieKa ce pabOoTH 3a IOJIECHO JIE/IO, jaBHUOT 0OBMHIITE MIMa JOBOTHO U LIBPCTH IOKA3MY, a CO
TOA M OOBMHETUTE HEMAaT MHTEPEC 32 KaKBO OM/IO CIIPOTUBCTABYBabe CO apIyMEHTH WM JOKa3N,
IITO 3HAYM JieKa THe ce TIOMUPEHM CO MCXOZOT IIa, AaHAJIOTHO, He CMeTAaaT JieKa IPUCYCTBOTO Ha
OpaHUTENOT 611 MOXKEIO Jja HaIlpaBy KakBa OM/IO pas/inKa BO HOITIE] Ha MCXOOT Off KPMBUYHATA

22Bupu: Alschuler, A., The Defense Attorney 's Role in Plea Bargaining, University of Chicago, 1974, goctamnHo Ha:
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?referer=https://www.google.
com/&httpsredir=1&article=1981&context=journal_articles
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nocranka. Bo 0Boj ciy4aj, cMeTaMe fieka IPUCYCTBOTO Ha OPAaHNUTENIOT BO TEKOT Ha IPU3HAHUETO
3a BUHAaTa BO To/IeMa MepKa 011 B/IMjaesio KOH Kpeyparbe Ha IIO3UTUBHUOT CTaB KOH IIPYMeHaTa Ha
IOCTAIIKaTa 3a CIIOTOAyBalbe, IIPeKy (PaKTOT leKa GpaHUTeNoT 611 ce jaByBas KaKo JOTONTHUTENeH
rapaHT IOKpaj CyOT, fieKa IIpaBaTa Ha OOBMHETVOT BO YC/IOBY Ha JafleHO IIpM3HaHMe 61 Ouie
COOZIBETHO ¥ IIPABIJIHO 3ALITUTEHM.

Tokxmy 3aT0a, a BO KOpenalyja ¥ O MUHATOTOIMIIHIOT 3aK/Ty40K, CMeTaMe JleKa € Hy>KHO
notpe6ro 3KII fa ce Kopermpa Bo HacoKa Ha ONpeflelyBame Ha 3a/I0JDKUTENTHO NPUCYCTBO Ha
OpaHWUTENOT IIPU JlaBaleTO Ha IPM3HAHME HA BUHA Ofl CTpaHa Ha OOBMHETMOT 6e3 ories Ha
Te)XMHATA Ha JIeNI0TO, 3aT0a IITO OBaa IPYMeHa Ha HeKOj HauMH 61 MO)Keya MO3UTVBHO Jia Bujae
BpP3 IepleNiijaTa Ha jaBHOCTA 33 IIPABMYHOCTA HA OBaa IIOCTAIKA, @ CO TOA ¥ KOH IOTKpeBame
Ha JloBepbara KOH He3aBJMCHOCTA Ha CyAoT. [JOTONKY MoBeKe IITO, cOrnacHo HavermaTa Ha 3KII
BO TIOITIE] Ha BOJICHETO Ha IVIABHATa PacIipaBa, a 0COOEHO MMajKV TU MpeBU], KOMIUIEKCHNUTE
HpOLeflypU 3a U3BEAYBambETO Ha JOKasuTe, CMeTaMe Jieka BOOIIIITO HeMa IoTpeba fa ce ImpaBn
pasnmka 1momery pefloBHa U CKpaTeHa mocranka. Ha Toj HauuH, cMeTaMe jieka 611 ce OTCTpaHMIa
IpakcaTta OOBMHETMOT Ja MOXe fla Jafie NpMU3HAHNE BO CKpaTeHa IOCTalka 0e3 IPUCYCTBO
Ha OpaHMTeNn, [lofieka BO TEKOT Ha pelOBHATa IIOCTAIIKAa 3a JiaBambe Ha IpNM3HAHME e HY>KHO
HPUCYCTBOTO Ha OpaHuUTenor. Taka, cMeTaMe JeKa BO TIOITIe] Ha OBaa MOCTAIKa U IOC/IeAUIINTe
Of JaBaKETO HA IPM3HAHMETO, BOOIIITO HeMa 3Hauewe Toa IITO ce paboTH 3a KPUBUYHO JIENO0
3a Koe e TIpeiBMJieHa KasHa 3aTBOP /10 5 TOAMHM MM ToTelka. KoHeuHo, MMajKu v mpesup,
(dpexBeHIMjaTa Ha JaleHNTe IPU3HAHMja U TeXXIHATA Ha KPUBMYHUTE JIeTa KaKO U MPUCYCTBOTO
Ha GPaHUTEIIOT, COITIACHO CEeTAllTHUTE YCIOBMU, OM MOXKeNO Jja He ofiBefie BO cOCeMa HelloCaKyBaHa
HacoKa 1 JoOuBame IMOTpelleH 3aK/Iy4oK jeKa OpaHUTEeNOT e BUIIOK BO CUTYyalMUTe Kaje
0OBMHETHOT € MOATOTBEH Jia fiafle IPU3HaHMeE.

Bo Taa Hacoka, BO CIIy4auTe Kora 0OBMHETMOT MMaJl OpaHNUTeNI, He MOXKe Ja 3aK/IydMMe Jieka
Heroaraytora6mianpo popma. OfHOCHO,0[ 13 cTydan caMo BO eleH CIy4aj 1 Bo 8% 0OBUHETUOT
1 6paHUTEIOT HeMaJle JOBOJIHO BpeMe Jia ce IOCOBeTYBaaT BO BPCKa CO IIPU3HAHMETO, HofeKa Bo 12
Off c/Ty4auTe OpaHUTEIOT UMAJI JOBOJTHO BpeMe M MOXKHOCTY COOJIBETHO ja ja IOCTaBMU ofbOpaHaTa
U Ja TO IOCOBETYBa CBOjOT K/IMEHT BO IIOIVIE[, Ha IIOCTIEAULIATE Off JaBalbeTO Ha IPU3HAHUETO
(rpadukon 6p.24). OBue OFATOLM, CIIOPEIEHN CO IIOfIATOIIMTE Off MITHATaTa TOfiHa Kora Bo 9% o
CIy4anTe HeMajlo COOJIBETHO BpeMe Y MOXKHOCTH 3a COBETYBambe II0Mel'y OOBMHETHOT U HETOBUOT
OpaHuTel, reHepupaar 3aKIy4oK JeKa Bo oBaa cepa HeMaMe IIOf0OpyBame Ha coctojoute. Tokmy
3aT0a, CMeTaMe JieKa € HeOIIXOHO Jia Ce HallpaBaT HOIIOJIHUTEIHY TPEHVMH3M CO LieJI 3T0JIeMyBatbe
Ha CBeCTa Kaj CyaMuTe 3a IoTpebara 1 ylorata Ha OpaHUTENOT BO OBJE IIOCTAIIKM.

He 8%

Ila 92%

Ipa¢ukon 6p.24
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Ha xpajot, 61 cakase fa ro anoctpodupamMe 1 MOLIHe IPOOIEMATIHIOT IIOJATOK fleKa BO
efleH CTyd4aj Off pefjoBHATA IIOCTAIKa Kaje 0OBMHETNOT HeMan Opanuten (rpadukon 6p.23) HO
JaJI mpUsHaHMe, UCTOTO OuIo mpudaTeHo of cygoT. He camo 1ITo 0Baa IOCTAalKa e CIpOTHBHA
Ha oppenbure of 3KII, TyKy cMeTame Hexa IpeKy [O3BOTyBake HA OBOj IIPUCTAI Ce aHy/IMpaar
cnTe IpUAOOMBKM Ha afBep3MjalHMOT CUCTEM I Ce 3afp)KyBaaT CHUTe KapaKTepUCTMKM Ha
MHKBMSUTOPHATA KPMBMYHA IIOCTANKa, Kajieé BO OTCYCTBO Ha OpaHUTENOT, OOBMHETMOT [aBa
IpU3HAHNUE U UCTHUOT € UCIPAIIYBAH CAMO Off CTPaHAa Ha OOBMHUTEIOT ¥ BEPOjaTHO U Off CYHOT,
IITO e IO AedMHUIMja KapaKTePUCTVKAa Ha MHKBUSUTOPHUTE I MOIIHEe KPUTUKYBAaHV Hadela Ha
BOJlelbe Ha IVIABHATa pacrpasa. [Ipexy BakBaTa IOCTaBEHOCT, HABUCTIHA, Y/IOTaTa Ha OOBUHETHOT
Ce Ileplenupa KakKO ,)KPTBEHO jarHe®, MITO € CIPOTMBHO HA COBPEMEHNTE [JOCTUIHYBamba Ha
IoKTpuHATa 3a ep Cymere CBOjCTBEHA 3a leMOKparcKuTe ommrtectBa. Co OITIef feKa ce paboru
3a CaMo efieH C/Iy4aj, OCTAHYBA HAJIeKTa JeKa MOXKebu ce paboTH 3a rpemka 1 feka 6m1 CTopeH
peBuy OWI0 Off HAb/bYAYBauNTe WIN OFf CYAOT IIpH IpraKkambeTo Ha OBA IPV3HAHIE.

[IpaBunHaTa mpyMeHa Ha IPOLIECHUTE TapaHUuy 3a JOOMBame Ha CBECHO M JOOPOBOTHO
IpM3HAHIe, OJHOCHO y/IOTaTa Ha CY[OT 110 Aa/ieHOTO IIPU3HAHNE, € OLleHeTa HI3 HeKOJIKY Ipalliama
Off CTpaHa Ha HaMTe HAOBYAyBadM. 3a0eIeXINB e TPEHOT Ha HpUOMIbKHO 81% of mpegMeTHTe
Kajie 0OBMHETHTE MMAaT [aleHO IpU3HaHMe CYAUUTe Ha jaceH U pasOup/IMB HAYMH fia UM objacHaT
IITO TIPM3HABAAT, OMHOCHO [ja MM I'1 006jacHaT cuTe 0benexxja Ha KpUBUIHOTO Aefio (rpadukoH 6p.25%.
3a a1, MaKo MMaMe BJIOLIYBarbe Off MUHATAaTa TOAMHA, TOA CEIaK He € TONKY APACTIYHO, OfHOCHO
or; 87% MuHaTaTa TOAMHA, OBaa FOfIMHA MMaMe 06jacHyBambe Ha CiTe 00e/eXkja Ha KPMBUYHOTO JIe/I0
B0 81% mu Bo 21 off BKYIIHO 26 clM4an Ha jajleHy IpUsHaHKja 3a BuHa. ToKMy 3aT0a, BO YC/IOBM Ha
IafieHy IpM3HAHMja KaJie CKOPO BO ITOJIOBMHA Off CIydYanTe OOBMHETNTE HeMaaT OpaHNTeNI 1 CBOjaTa
HaJIeX 3a 3alLITUTA Ha CBOMTE [IPaBa ja [7IefaaT BO CY[OT, CMeTaMe JieKa e HeJO3BOMMBA IPAKTHKATA
CyAUMTE [a He UM [jaBaaT IeTa/IHO ¥ MOAPOOHO 0bajcHyBare Ha OOBMHETHUTE 3a IITO Ce OOBMHETN
IITO CTYXXI, IIaK, KAKO OCHOBA 32 0OMBatbe CBECHO U IIPABHO PEeBAHTHO MIPU3HAHIE.

Hanu 6ea mocTaBeHM Mpallama 3a Aa ce IPoBepy IPU3HAHNETO
BO IIpaBel] Ha cute obenexja Ha K]I

He, 5

Ia, 21

Ipadmkon 6p.25

3aToa, cMeTaMe [leKa e HEeONXOHO BO oBaa (asa Cyimure Ha OOBMHETUTE HAETATHO [ja UM
objacHaT 3a IITO ce 0OBMHETH, a He CaMO Aa MM IO IPOYNTAAT OOBIMHEHNETO U [ja I IPALIaaT Jajn

23Ce yMHM JeKa alennTe 3a AKTMBHA YJIOTa Ha CyJOT BO OIleHKATa Ha IPU3HAHMETO HE MM € CTPaHa NMpaKTHKa Ha
CYAMNTE, COTMIACHO MCKYCTBATa CO MOPAHEITHNOT CUCTEM Ha KPUBMYHA IIOCTANIKa BO KOja CY[AMUTE NMaa aKTMBHA
po/ba BO TEKOT Ha IMaBHATa pacmpasa. Cemak, BIONUIYBAKETO VTN CTATHMPAmETO HAa MOAZOGPYyBameTo Ha OBaa
CHTyaluja He JaBa IPErOIeMN [O3M Ha ONTMMM3aM JeKa CyAMMTe I[eOCHO ja MMaaT caTeHo CBOjaTa yIora BO
IIOCTAaIKaTa 3a OIeHKa Ha NMPU3HAMETO BO TEKOT Ha IIBaHATa paacipaBa. Bo mormex Ha yimorara Ha CyfoT IIpu
oljeHKaTa Ha mpuaHaHmeto Buan: Misoski B. , Ilikj Dimoski D., Judges’ Role in the Evaluation of the Defendant’s Plea
within the Sentence Bargaining Procedure, om. riur.
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ro pasbupaar. JIoTONKy IOBeKe HITO KAaKO KaTaIM3aTOp HA OBaa II0jaBa ce jaByBa 1 (aKTOT JeKa
BO CKpaTeHaTa IIOCTAIIKa, KaJie JOMMHAHTHO Ce [jafieH) IIPU3HAHNM]ATa 32 BUHA, HE Ce 3aKOHCKU
IIpeaBNAEHN BOBETHNUTE TOBOPYM Ha 06BI/IHI/IT€}ICTBOTO II1a, BO OTCYCTBO Ha 6paHI/ITeHI/ITe 7 BaKa
700 o6jacHeTH OKOMHOCTYM Ha OOBMHEHMETO, Ce IIOCTaByBa IIPALIAMETO Aaau OOBMHETHTE
HaBJMICTMHA 3HAAT LITO IIpU3HaBaar. M}H/I, HOI/IHaKy Ka’XaHo, HpeKy BaKBIMOT OJHOC Ha CY6j€KTI/ITe
BO IIpaKcara ce OIpPAaBAYBa ¥ HEIONY/IAPHOCTA WM CTarHAI[MjaTa HAa IPU3HAHMETO HA BUHA Of
CTpaHa Ha OOBUHETHUTE.

Hanu Gea mocTaBeHM NpalIamka 3a Ia ce IPOBepy T0OPOBOTHOCTA HA IPU3HAHNETO

He 11%

HerymHo
8%

a 81%

Ipadukon 6p.26

3HaYNTETHO B/IOIIYyBab€ BO OAHOC Ha MIHATATa TOAVMHA VIMaMe 1 BO IIOIVIEN Ha OLICHKAaTa Ha
TOo6POBOMTHOCTA Ha NPU3HAHMETO Off CTpaHa Ha CyfOT. VIMeHo, 3a pasnmKa off MUHATaTa TOJVHA,
Kora cygumte Bo 97% of clydanTe OIleHyBase Janyu IPpU3HAHMETO € JOOPOBOIHO, OBaa TOfVHA
OBOj MHTEIEKTYaJIeH HAaIlop IO HalpaBumie BO caMo 81% op crydante. JJOKOMKY MUHATaTa TOAMHA
M3pasuBMe He3a[JOBOJICTBO Off AyPM CaMo efieH C/Iy4aj, OBaa TOAMHA MOpa ja oOpHeMe 0coOeHO
BHJMaHMe BPp3 paboTaTa Ha CyJIOT CO IIe/T TpU3HAHNMjaTa Ha BMHA BO CKpaTeHa IOCTAIKa CyJMuTe
Ta He TM 3eMaaT ,,37IpaBo 3a TOTOBO TYKY, HAMECTO TOa, la IIPOjaBaT aKTMBHA Y/IOTa I IIeTTOCHO
Ja OLleHAT Ja/li JafieHuTe IpU3HaHMja ce HoOpoBonHU (rpadukoH 6p.26). Bo cIpoTUBHO, IpeKy
TOJNIepyparbe Ha OBaa MPaKTHKa Ha IAPIyp/IapTi3aM Bo OOBMHEHNMjaTa Ce CIyJyBa ITOTpara I10 KaKoB
6mno BIHOBHIIK, a HE I ITOTpara I10 IIpaBaara u 110 ImpaBegHa CaHK]_[I/Ija 3a BUCTMTHCKMIOT CTOPUTEL.
BakxBoTo ofiHECyBambe Ha CyiuuTe BO FO/IeMa MePKa BOMIV KOH 3aK/Ty4JOK JIeKa € Hy>KHO Jja Ce IIPEBUMIN
3aKOHCKaTa 00BPCKa 3a IIOCTOCbe Ha OPaHNUTET BO CUTe C/Iyday KOra OOBJMHETHOT e TIOfTOTBEH fia
Tajie Ipu3HaHMe, 6e3 OI/ie Ha TeXXNMHATa Ha KPMBUYHOTO JIeNIo OUyiEjKM TIOBeKe Off OUMITIEIHO e
ZieKa e IIoTpebeH JOIO/IHUTE/IeH rapaHT Ha [IpaBaTa Ha OOBMHETHOT, 0COOEHO BO IOCTAIIKaTa Kora
0OBMHETHOT € IIOATOTBEH a Jaze MIpU3HaHIE 3a BIHATA. CeramrHoro pellenne caMo ja IOTTUKHYBA
HETIONy/TapHOCTA Ha IIPM3HAHMETO 3a BUHA Ha OOBMHETHUTE BO TeKOT Ha KPUBIYHNTE MTOCTATIKIL.

Kako fen on mpuxpueHnTe BIMjaHMja Bp3 JOOPOBOMHOCTA Ha NMPU3HAHNMETO Ce jaByBaaT
U yBUfjeHUTe MHpoOIeMM BO MUHATOTOAMIIHMOT M3BemrTaj Ha Koammumjata BO OgHOC Ha
[IpMMeHaTa Ha MepKara IPUTBOP KaKO CPEACTBO 3a Masapeme’. 3a mosppaByBame e (akToOT
JleKa MMHATOTOJMIIHNUTE 3aKIy4OLM CIOPEeHM CO OBOTOJMHEIIHUTE IOJATOIV HE MOXXEME CO
CUTYPHOCT fa T IOTBpAuMe. VIMeHO, 3a pasimKa Off MUHATUTE TOAVMHY Kora GeBMe CBeOL
mexa BO 25% Of clydaWTe NPUTBOPOT OMI YKMHAT BeJHALI IO HPU3HAHMETO 3a BUHA, Of

24Bupn: Mucocku B., Aspamosckn ]I, [Terposcka H., AHanusa Ha nogarorute off Hab/byyBaHUTE CY/CKI TTOCTATIKIA
B0 2017 roguHa, OI. UuT., cTp. 15, kako u Mucockn B., Ilerposcka H., AHanusa Ha mojaronute of Hab/byyBaHUTE
cyzacku moctanku Bo 2016 ropgnna, Koanumuja cute 3a mpaBuyno cypeme, ObCE, Cxomje 2016 T., cTp. 23-24.
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OBOTOIMHEIITHMTE IIOffATOIM OBaa IIPaKTHKa € 3abe/ie)kaHa BO caMo 2 CITyJay MV, IPOIeHTYaTHO
IIpeBefieHO, BO CKOPO 8% off BKYITHNOT 6poj Ha CTyadr Ha [jafieHo IpusHaHue 3a BuHa. Cemak,
HOKpaj PE€MaTMBHO HUCKMNOT IIPOLEHT, KaKO I ITOCaKyBaHaTa OAMHAMIKa Ha HETOBO HaMajlyBarbe
off 25% Ha 8%, caMmoT GaKT IITO C€ yLITe IIOCTOM OBaa IPAKTUKA IO TeHepypa 3aKIYIOKOT ieKa
BO OIIPeJIeNTHM CITyJayl YKMHYBambeTo Ha IPUTBOPOT MOJKe Jja ce 3MynoTpedyBa KaKo CPefiCTBO 3a
u3Hyfa Ha npusHanue. OBaa [IPaKTUKa Pe3y/ITHpa CO HEPaBI/IHA IPYMeHa KaKo Ha ofpenouTe
o, 3KII co xou ce ypeayBa IpyMeHaTa Ha IIPUTBOPOT, TaKa U Ha OApefOUTe CO KOU Ce ypenyBa
OLIeHKaTa Ha IIPM3HAHMETO 3a BUHATA U McTaTa 611 Tpebaso ga 6yje MCKOpeHeTa.

AnoctpodupaHu 1 peaxTyenM3MpaHy MUHATOTOAVIIHY 3aKIydony Ou O1Ie HajKpaTKUOT
OZITOBOP Ha IIPAIIABETO A/l CY[OT IOCTABII IIpAlllaiha 3a IPOBEPKA Ha CBeCTa Ha 0OBUHETHOT
3a HOC/IeANIINATE Off IPU3HAHUETO>.

Jlanu 6ea mocTaBeHN Mpallama 3a fja ce IPOBEPY CBECHOCTAa Ha 0OBMHETHOT
3a MOCIefUIUTe Off IPU3HAHNETO

He 15%

Ila 85%

Ipaduxon 6p.27

Mmeno, nmagot ox 95% op MuHaTara TOAMHA Ha 85% OfI OBaa TOZMHA MOXKE CaMO [a 3HAYM
peakTyenusNpame Ha morpebara 3a JOIONHNUTENTHA OOyKa HA CYAMuTe BO IOIVIEH Ha HYMBHATA
y/ora BO CIy4anTte Kora OOBMHETHTe /NI Jajiy IpU3HaHMe 3a BUHA. []a Taka, HAMECTO BO OBYVIE
CIydau CcymumTe a OMAaT 1eJI0OCHO MHKBU3UTOPHM Kaje cl1oOOfHO 61 MOCTaByBaje Mpallara
Ha OOBIHETIIOT, a CO IIeJI L[e/IOCHO PaCYNCTYBalbe Ha KPUBIYHO- IPABHIMOT HACTAH JJO CTEIEH Ha
HMBHA II€JIOCHA YOEIEeHOCT HalBOP Of PasyMHO COMHeBaibe, Hie VIMaMe JeTeKTMPaHa COCTojba
Ha HeJONyIITeHA TACBHOCT Ha CYZOT BO 15% BO IIOI/Ie Ha OlleHKA Ha CBeCTa Ha OOBIHETIIOT 3a
HoC/IequITe off mpusHanuero (rpadukon 6p.27).

Camo mpeKy OBVe KOPeKIMy Kaj y/iorara Ha CyfOT, HO U IIPEKy JOypeAyBabe Ha OApenouTe
Bo 3KII, 61 Mo>kera fja ce MogoOpy HepLelijaTa Ha jaBHOCTA 33 CYHOT KaKO BUCTUMHCKY apaHT
Ha IIpaBaTa Ha OOBMHETHUTe JIMIja KOj IIOCTAIlyBa HE3aBVICHO, HEIPUCTPACHO ¥ UCKIYYyBO BO
MHTepec Ha IIpaB/ara.

EpuHCTBEHOTO HOROOpyBame BO OZHOC HA MMHATATa TOAMHA € 3abe/le)KaHo BO IIOITIe] Ha
¢axTHUKaTa IOTKPEIeHOCT Ha IIPM3HAHNMjaTa 3a BUHA.

25Bupn: Mucocku B., ABpamosckn ]I, [Terposcka H., AHanusa Ha mogaroruTe off Hab/byyBaHUTE CY/CKI TTOCTATIKIA
B0 2017 ropguHa, Om. IUT., CTP. 26-27.




AHanu3a Ha HOJKATOLYITE Off HAO/bYAyBaHUTE CYACKY HOCTANK BO 2018 rogmua

Hanu 6ea n3BegeHM KOKa3M MO IPU3HaHNe HA BIHA

He 24%

a 76%

Ipa¢uxon 6p.28

VIMeHO, cO 3a/j0BO/ICTBO MCTAaKHyBaMe jfieKa € 3a[jpKaH TPEHJOT Ha MOpacT Ha 06eMOT u
KBQJIMTETOT Ha IOKA3UTe KOU LITO Ce M3BefyBaaT Ipef CyAOT 10 JOOMEeHOTO mpusHaHe. VIMeHo,
3a pas/jMKa Offi MMHATOTOAMIIHUTE BUCOKM 69%, OBaa ropmua Bo #ypu 76% of CliydauTe Kora
0OBUHeTNTE [jajie IPU3HaHIe O1yie M3BeeHN TOMOMHUTETHY JOKA3M.

Bo morye Ha KBalTUTETOT Ha JOKAa31Te, MUCTO TAKa, M OBaa FOIMHA MOXKe J1a O1jieMe 3aJOBOTTHI
OuyiejKu BO OBYe CTyday CyJUITe M3BEyBaaT oBeKe OKa3y Off TUIIOT Ha BeIITauerha, MeAMUIIVHCKA
U3BeIlTal, HOTBPAM 3a BpaboTyBame, MMOTEH CTaTyC U cmnyHO. Celak, cé yIITe HajuecT I0Ka3 e
U3BOJIOT Off KasHeHara eBupieHIja. CHOpefieHO CO MMHATaTa TOfIMHA, KOra CMETaBMe™ JieKka co
YKMHYBambeTo Ha 3aKOHOT 3a OIMEePyBake Ha BUJOT U BUCMHATA Ha KPUBUYHATA CAHKI[Mja 61 ce
HaMaJInJIO M B/IMjaHMeTO Ha Ka3HEeHaTa eBUJeHIMja Bp3 TOBApOT Ha JOKaXYBaIbeTo, IIPOU3TIeTyBa
IeKa celak KasHeHaTa eBUJEHIMja e C& YIITe MOIIHEe IBPCT 1M (peKBEHTeH JoKa3 0es ornien
Ja/my 3HAYeHETO Ha OBOj JIOKa3 e MPelBUIeHO BO HEKOM 3aKOHCKM MoeHM u Tabenu mwin He. Bo
Taa HAaCOKa, MOXKe CaMo yIITe efHalll la MCTaKHeMe JieKa Ka3HeHaTa eBUJeHIMja e 3HaJajHa, HO
caMo JIOKOJIKY ce paboTy 3a pelUVBUACT, OHOCHO 3a CIleliujajieH MoBpaTHUK.” Bo crnpoTusHo,
OBOj I0Ka3 BOOIIIITO He MOXKe fla H) IMOCTY>KM 32 IIOTKpeTla Ha /laf[eHOTO IIPM3HaHMe 33 BUHA Ha
06BMHETVOT BO TEKOT Ha IJIABHATa pacipaBa. 3a >KaJ, c€ YIITe He CMe IIOCBEeNOYMIe TOKa3 BO
HOTKpeIla Ha IPY3HAHMETO Ja O1jie M M3jaBa Ha CBEJOK MIIM TIaK OLITETEH.

Cemak, BO Torzien Ha TpeHAO0T Ha nono6pyBa}be Ha M3BENYBAambETO Ha JOKA3NTE MOXEME [ja
6I/I,E[CMC 3aa10BOJIHU, 6VII[€jI’<I/I II€/ITa 3a CKpaTyBambEeTO HAa ITOCTAIIKaTa KaJi€ IITO € faJ€HO IIPM3HAHNE
Ha BJMHA Ha OOBMHETUOT HE € IIOBTOPYBalbE€ Ha II€/1aTa JOKa3Ha ITOCTAIlKa VJIM M3BE€AyBalb€e Ha
CUTE NOKa3u. HamecTto TOa, CyaoT 6u Tpe6an0 Aa ce€ yBepM, HagBOp O pa3yMHO COMHEBAbLE,
IIPBEHCTBEHO IIPEKY AKTVBHO MCINTYBab€ Ha 06BI/IH€TI/IOT, a II0TOa M IPEKY BKPCTyBambe Ha
(baKTI/ITe Of IPpM3HAHMETO CO JMCTaTa Ha JOKa3UTE Of OOBUHEHUETO U €IHOCTaBHO M3BENYBabhe
CaMO Ha HEKOUM IIOCAMHEYHM OOKa3mm O] OBaa JIMCTA. Ha TOj Ha4MH, CyIoT 61 M U3Ben caMo
Haj3Ha‘IajHI/ITe 3a HEro JOKa3yM KON HITO I'o IIOTKpeIlyBaaT IIPM3HAHNETO UM Ce KOHTpOBepSHI/IZS.
TaKa, CyAaoT HEABOCMMUC/IEHO 6u ce Y6CIH/UI HaZIBOPp O pa3yMHO COMHEBAIHLE Ja/iN IIPU3HAHNETO €
BUCTUMHNUTO MJIN JTAXKHO.

266uz., cTp. 27.
27 Bupu: Bupn: T'pyescka JIpakynescku A., Penupususam u satsop, Ipadopen, Cromje, 2016.

28Bupu noseke kaj: Ingram L.J., Criminal Evidence, 12-ed. Elsevier, 2015, ctp. 91 u cr.
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Bo Hacoka Ha TOMOIHUTENTHO MOK00pyBame Ha BOOYEHATa COCTOj0a, cMeTaMe JiekKa e M3JIpyKaH
IIPEM/IOrOT 32 BOBEYBatbe Ha IT0CeOHO JOKAa3HO pouniuTe? Kaje Ou ce IpeorieHyBasie JOKasuTe BO
KOPJUCT I Ha IITeTa Ha BUCTMHUTOCTA Ha MPKU3HaHMeTO. Bo Taa Hacoka, cMeTaMe JieKa € COOJBETHO
3KII ga mpenByy JOIOTHUTETHY OAPeROV IIpeKy KOV OU Ce YPeIyIO OfipXKYBatbeTO Ha OBA POYNILTE
KaKo IocebeH Jie/ Off [IaBHATA PacIpaBa BO YCTOBYM HA JafieHO NpU3HAHNE 32 BMHA Off CTpaHa
Ha 00BuHeTNOT. Ha TOj HaumH n cypuure 6u Ousie OCTOOORHY TIPU HOHECYBAKETO Ha OJTyKara
KOV IOKasy Ou O1re M3BefeHN Ha OBa POUMILTE, KO LITO OV MM OMIIO Off MCKTy4NTeTHO 3HAYeHhe
3a MOTKpeIa Ha HMBHATa OfyIyKa. Ha Toj HaumH, cMeTame fieka Oy ce 3rojieMma u foBepbara BO
CYHOBUTE IIPY OIJIy4yBambeTO BO IIpefMeTuTe Kaje MMaMe IIpPM3HaHUe 3a BUHA, a CO Toa Ou ce
3TOJIEMII U TIPOLIEHTOT ¥ IIOJTOTBEHOCTA Ha OOBMHETHUTE JIa IafiaT IPM3HAHIE 3a BIHATA.

Jamu 1o Npu3sHaHMEeTO Ha BIHA CYJOT OfITy4H 3a:

4
T

3.5

2.5

1.5

0.5

IlITeraTa Tpouronute HuepHo op rope
HaBeJeHNUTE

Ipadukon 6p.29

3a pasiMka o MMHATaTa TOAMHA KOra CYyHOT, IIOKpaj 3a BMHATA, ONIYYWI M 32 LITETara,
M3PEKOJI Ofj3eMarbe IIPeMeTIL U OJTy 4/l 3a TPOLIOLMTE BO 26 CIydal, IITO e HoBeKe Of II0/I0BMHA
Off cy4anuTe Kajie OOBMHeTHTe Jajie IpM3HaHUe, BKYNMHO 40 3a MMHATaTa TOfJHA, OBaa FOfMHA
MMaMe [ipacTu4eH IIaf, IpM IITO CYAOT OCBEH CaHKIIMjaTa, Of/IyYI/I U 38 TPOLIOLMTE I 32 IIITeTaTa
camo BO 6 off 26 ciydan (rpadukon 6p.29). Cmerame fieka IIPEKy 3rOeMyBambeTO Ha MPOLEHTOT
Ha OJ/lyKa Ha CyHOT IIOKpaj 3a CaHKIMjaTa U 3a OCTaHATUTE eleMEHTH, a 0COOEHO 3a IITeTaTa,
3Ha4ajHO Ce 3roJieMyBa joBepOara BO CyACTBOTO, IIOpaiy GakToT fjeKa IIPeKy OBIe JOMOTHUTeTHN
OIUIYKM Ce Jo01Ba BIIEYaTOK JieKa CY/JOT LIeJIOCHO TO PaCYMCTII KPYBUYHO- IIPAaBHUOT HACTaH BO
OffHOC Ha CHTe 3aMHTepecupany mia. Ha Toj HaumH, BO jaBHOCTA Ce TeHepypa 3aKIy4OKOT fieKa,
BO CIIy4auTe KOra OOBMHETHOT IIPU3HAJI BIHA, CUTe KapaKTePUCTUKIU U FapaHLMM Ha KPMBUYHATA
IIOCTAIlKa OCTaHyBaaT 3alla3eHM, a CO TOA M OBaa IOCTAIKA Ce Ieplienyupa Kako IpaBUYHA U
npudarmsa. Tokmy 3aToa, cMeTaMe feKa Cypunute 61 Tpebaso fa HalpaBar IIOro/eM HAalop BO
OBJe C/Iy4Yay M IOYeCTo Jja HOCaT Of/IyKa U 3a Ha/JOMECTOKOT Ha LITeTa, a He OLITeTeHUTe Ja IU
ymaTyBaaT Ha rpafaHCKM CIIOPOBU.

293a 3HavemeTo Ha JOKA3HOTO pouninTe Buau Kaj: Haddad, James B., et al, Criminal Procedure, Cases and Comments,
5-th ed. Foundation Press, New York, 1998.
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l TOKA3HA ITIOCTAIIKA

AKO ce Ma IIpeaBuUJ BAXXHOCTA Ha 0Baa ()asa oj] [/laBHATA PACHPaBa, HECOMHEHO MOXKe [1a
Ce YBU/Y 30LITO VM CAMMOT 3aKOH IIPEJBU/IE e Ta/li OKOTy TeYerheTo Ha JOKa3HaTa OCTAIIKa,
penocienoT mo Koj Tpeba Ha ce M3BeAyBaaTr JOKa3NTe Ha IJIABHATA paclpasa, AaBajKu My
HpI/IOpI/ITeT Ha 3aCTAaITHUKOT Ha O6BI/IH€HI/I€TO, OOHOCHO HpI/IBaTHI/IOT Ty)KI/ITe}I, BO OJHOC Ha
op6paHaTa, HO U Ha OHME JJOKa3! KOU ce BO KOpeJalyja co MMOTHOIIPABHOTO mobapysatbe, a
[I0TOA OKA3UTe Ha O 0paHaTa I eBEeHTya/THUTE TOKa3U Ha OOBMHEHMETO KOu Ou Ce OffHecyBase
Ha 100MBalbe Ha JOKa3uTe Ha ofOpaHaTa BO BUJl Ha PEIUIMKA, HO U JOKasuTe Ha ofbpaHara
KaKO OJirOBOP Ha OBa 0OMBatbe, HACIOBEHN Kako fyminka. OBa e ojf HpMYMHA LITO ¥ CAMIOT
TOBap Ha JOKaXyBarbe e npedp/ieH Ha CTpaHa Ha 3aCTAIIHUKOT Ha OOBMHEHMETO, T1a UCTUOT
Tpeba Ha COOIBETEH HAYMH Jja I IIPE3EHTHPA CBOUTE JOKA3M Ha KOU Ce TeMe/l 0OBUHEHUETO
" fga ro ybennm CyfoT HafBOP Ojf pa3yMHO COMHEBatbe BO BYHATA HA 0OBMHETOTO JINILIE.

Bo mponecoT Ha JoKasHaTa MOCTAIKa, CYLOT MMa y/IOTa Ja I'M KOHTPOIMpa HAYMHOT U
penociIefoT Ha MCIUTyBabe Ha CBeOLMTEe I BeITALMTEe U M3BeyBabeTo Ha JOKa3uTe, PN
TOA BOJEjKI CMeTKa 32 e(PMKACHOCTA I eKOHOMUYHOCTA Ha ITOCTAIIKATa I 3a YTBPAYBame Ha
BucTuHaTa. CymoT, BO 0BOj [ie/l Off IIOCTAIKaTa, OJIy4yBa I [T0 IPUTOBOPUTE Ha CTPAHKIUTE IIPK
IITO MO>XKe Aa 3a0paHy OfpefeHo Mpalllalbe VTN OATOBOP Ha Ipallake Koe € BeKe MOCTaBEeHO,
aKoO OIleHM) JeKa e Toa Hefl03BO/IMBO VM MpeeBaHTHO 3a MpeaMeTOT MM IIaK JOKOJIKY BO
IpallambeTo Ce COAPXKAHM U MpalllabeTo 1 0froBopot. Ce pasbupa, BKPCTEHOTO UCIUTYBabe
IpeTCTaByBa UCKIYYOK Off OBa.

Bo mpuHIpI, MeHaMpamkeTo CO MPOLeCOT Ha MOApeRyBatbe I PeFOC/e] Ha U3BeAyBatbe Ha
[IOKas1Te e OCTaBeH Ha CeKOja Off CTPaHKNUTe BO IIOCTAIKATa, I1a TaKa MCTIUTE NMaaT c1o60fa Aa It
IIOApeaT CBOMTE OKA3M COIIACHO HIBHOTO 3HAYehe 3 JOKKYBatbe Ha HUBHATA [TPETIOCTABEHATA
Teopuja Ha c1ydaj. MelyToa, oBaa fajieHa c1oboa peTKo ce puMeHyBa BO mpakca. MHory decto,
CYUMTE IO OIIpefielyBaaT PefoCIefoT Ha M3BeyBatbe Ha JOKAa3NUTe, a 4eCTO ¥ FO MEHYBAaT BOJIeHN
Of} ujejara 3a ,eKOHOMMYHOCT Ha mocramkara. OBaa TofyHa, 3a pasiuka of MuHartara 2017
rOjMHA KaJie BOOIIIITO He € eBU/IEHTIPAHO OTCTAIyBatbe Off 3aKOHCKIOT PefoC/ie]] Ha M3BeyBatbe
Ha JIOKa3NTe, HOTUPAHO e JieKa Ha 2% Off paclpaBy € UCIIUTAH CBEJOK Ha ofi0paHaTa Ipey CBefjOK
Ha OOBMHUTEJICTBOTO HOPAAM TOA LITO JOKA3WUTE HPEIOKEeHNe Off OOBMHEHNETO, CBEOLTE,
BO KOHKPETHMOT MOMEHT He Ouie IIPYCYTHY I1a, IIOPAfY LeMMCXORHOCT, CYFOT HpeMMHAT KOH
UCIIUTYBame Ha CBefoLy Ha ogbpaHara (rpadukon 6p.30).

JJamu pemocnenoT Ha M3BefyBambe Ha TOKa3NuTe Oellre Crioper
3aKOHCKM IPeIBUEHUOT PeTOCIeS

He 2%

ITa 98%

Ipadmkon 6p. 30
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Cropen6eHo co MUHATOTO[MIITHITE IOJATOLIM BO [IOIIe]] Ha IIOYKY Ha IIpaBaTa Ha CBEJOLNTe,
ja 3abemexxyBame M€HTHYHATA COCTOjba 3a IIpVMeHa Ha IIOyKM 3a IpasaTa. Bo 90% op pacipaBute
CBeloNUTE Ce ToydYeHM, Hacnpoty 10% Bo Kou moykara 6maa nsoctasesa. IllTo ce ogHecysa fjo
IpefBUeHaTa 3aK/IeTBa, MAKO BO HAINMOT CUCTEM 3aK/IeTBaTa JlaficHa Off CTpaHa Ha CBEIOLNTE
ce cMeTa e yITe caMo Kako (hopMasieH YIH Ha 3roJieMyBarhe Ha BPeHOCHATa CIJIa Ha JIafileHIOT
JICKAa3 KaKO JIOKa3HO CPENCTBO, Taa C€ IPMMEHYBAa BO PEIATMBHO 3aJOBOIMUTENIEH IPOLEHT Off
CTpaHa Ha HeKou cyzym. Bo 68% oy BKYITHUOT 6poj Hab/byIyBaHM pacIIpaBy CBEfIOINTE ONIOKIIE
3aKJIeTBa IIPU laBarbe Ha CBOjOT McKa3 (rpadukon 6p.32).

Ham/[ CBETOKOT € IIOY4Y€H 3a CBOUTE IIpaBa ,[Iam/[ CBEIOKOT ITO/IOXKM 3aKJIETBa

He 10%

He 32%

IIa 90% ITa 68%

Ipa¢ukon 6p.31 Ipacuxon 6p.32

3aKOHOT 3a KPMBMYHA IIOCTAIKA IIPEABUAYBA HPENJIOKEHNUTE CBEOUM Ja OMIaT IPBUH
VICOUTAHU Off CTPAaHKaTa Koja I'M Npefouaa. Bps ocHoBa Ha TOa, IMPEKTHOTO MCHUTYBaHe
IpeTCTaByBa METOJ, CO KOj C€ BPLIM UCIUTYBarme Ha IPEJIOKEHUOT CBENOK, a BO HACOKA HA
MOKa)KyBarbe Ha IIPe3eHTMpPaHaTa TeopUja Ha C/Iydaj, IPU LITO Cé OBO3MOXKYBa M3HECYBarbe Ha
(baKTy M OKOTHOCTM KOM Ce ITO3HAT! Ha cBefokoT. Of Apyra cTpaHa, BKPCTEHOTO MCIIpalllyBambe
e IIpMINKa Ja ce u3Bedar nHQopManum Kou 611 ofiesie BO IPUIOT Ha CIIPOTMBHATA CTPAHKA U [
ce IIOTEHIMpaaT C1aboCTUTe BO CBeflovyereTo Ha cBefokoT”. IIpamamara KoM ce IpMMeHyBaaT
BO OBOj BUJ| MCIIPAlllyBak€ Ha CBEJJOKOT, a KOM JjoaraaT off CHIPOTMBHATA CTPaHKa, C€ OTPAaHIYEHN
M Ce OJHeCyBaaT Ha IIpalllarbaTa KoY HPETXOZHO OMjIe MOCTABEeH! BO TEKOT HAa MCIUTYBAETO
Ha CBEJOKOT Of] CTPAaHKaTa Koja ro nmpetoxmnia. Ilpapuina MMIIeMeHTalyja Ha Ha4MHUTE Ha
UCHIUTYBaH€ Ha CBEJOLNTE, KAKO M TEXHMKUTE Ha CTPAHKUTE BO IOCTAIKaTa I'M ClefieBMe U
OlieHyBaBMé HU3 HEKOJIKY ITapaMeTpy BO IIPOLECOT Ha JIoOKa3HaTa nocranka. Ila Taka, BugoBuTe
Ha JICIIMTYBakbe 'Y aHa/IM3MPaBMe IIPEeKy Pas/IMIHY CEeTOBM Ha IIpaliama GOPMYIMpPaHU COIIACHO
BUJIOT HA MCIIUTYBAK-ETO, IIPU LITO TO yTBPAyBaBMe KBAa/IUTETOT HAa IIOCTABYBakbe Ha IIpallambaTa,
HMBHATA PasOMPIMBOCT, HO I MepLeNIjaTa 3a yCIeIIHOCT Koja ja 0CTaBaaT CTPAHKUTE KOTa I'il
HOCTaByBaarT IIpallambaTa.

Bo TI0T/1I€M HA laBabhe€TO MOYKHOCT 3a BKPCTEHO UCIINTYBakb€ 3a CTpaHKaTa KOja He e Ipefiara4
Ha CBE€IOKOT I(Oj C€ JNCIINTYBA, CTaTUCTNKaTa KOja 6eme o6pa60TeHa Bp3 OCHOBa Ha ImojgaTouuTte
an6paHM CO CITPOBENEHNOT MOHUTOPVHT YIIaTyBa Ha Cl)aKTOT fA€Ka CygoT BO ILIE€/I0CT I'0O ITOYNTYBa
IIpaBOTO Ha CIPOTMBCTABEHUTE CTPAHKU U M ja fAaBa MOJKHOCTA 3a BKPCTEHO MICIUTYBaibe, HO HE

30Mauet, Thomas A.- “Trial techniques and trials”
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CeKOoTall 0Baa MOYKHOCT € MCKOPMUCTEHA Off CHPOTUBHUTE CTpaHKN. VIMeHo, Bo 80% ox pacnpasuTte
CTpaHKaTa KOja MMaJla IIPaBo [a MICIUTYBa BKPCTEHO ja MICKOPUCTIIIA CBOjaTa MOXXHOCT, JOfleKa ITaK
BO 19% o1 pacnpaBuTe, MaKo MM 6MIa fafieHa MOYKHOCT, OJTydnsIe la He MCIUTYBaaT (rpadukoH
6p.33). ExnucTBeHaTa OTCTANKA KOja € eBUAeHTUPaHa O HabbyyBadnTe BO 1% off pacnpasute
Ce OfHeCyBa Ha CUTYyalja BO KOja e IOBjIeYeH OOBMHMTEMTHNOT aKT Be[HAII 110 3aBpIIyBae Ha
IVPEKTHOTO MCIINTYBAalbe, I1a CO TOA M JIOTMYKMOT CJIefi Ha IIOCTAaIIKaTa ja eIMMUHMpa ONIMjaTa 3a
BKPCTEHO UCIINTYBAbE.

0 ITa, HO He belre
He 1% rcKopucrena 19%

ITa 80%

Ipadumkon 6p.33

OHa 1ITO € BIIEYaT/IMBO Jja ce ICKOMEHTHPa e paKTOT Ha B/IOLIYBabe Ha COCTOj6NTe BO IOITIEN
Ha OTPaHNMYYBAmHETO Ha BKPCTEHOTO MCIIMTYBake Ha OHA IUTO OGMJIO M3jaBEHO IpY JMPEKTHOTO
UCUTyBate. VIMEHO, MaKo NPONOPLMOHATHIOT M3HOC BO OZHOC Ha OBaa IpoG/reMaryka Of
crapTHaTa mosuuyja Bo 2015 rofuHa co TEKOT Ha TORMHNUTE Geylexellle HArOpHa TUHYja, OFHOCHO
nofoOpyBarme 1 IpaBUIHA UMIUIEMEHTaluja H\a npeaBugenute open6bu Bo 3KII, oBaa roguua
6enexxu BromyBarwe. Of BKYMHUOT 6poj ClIefeHN PacIpaBy, BO caMo 61% Of HUB BKPCTEHOTO
VICIUTYBatbe G110 OTpaHNYeHO Ha AMPEKTHOTO, 3a pasinka of 2016 rogyHa, Ha IpUMep, Kora T0a
¢ 82% 11 e HajBUCOK IIPOLIEHT Off YeTHPUTE TOAVHI BO KOU € CIIPOBEAYBaH MOHUTOPHUHT (rpadykoH
6p.34).
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ITo ogHOC Ha €TUYKUOT JIeM, Ja/IV BKPCTEHOTO VICTIpAIlyBame Ce OfIBUBAJIO CO NMOUYUTYBambe
Ha JIMYHOCTA Ha CBEJOKOT OZHOCHO BELITOTO J/INLie, Ha0/byyBadnTe KOHCTATHPATIe COCTOj0a Koja
yIaTyBa Ha HeKOPeKTeH OJHOC IIPY UCIIUTYBamweTo (rpadukon 6p.35). [IoTouHO, eBUeHTHPaHN
ce [Ba IpefMeTa BO KOM jaBHMOT OOBMHMTENT IPU BKPCTEHOTO JCIpAlllyBambe ce ONHeCyBall
Bep6aTHO arpecHBHO KOH CBEIOKOT U TO HaBeyBasl NCTHOT fla KayKe CBOETO MUC/Iehe, a He OHa 3a
Koe IITO € TOBMKAH, OfHOCHO fla KaKe IITO BN Ha JINIIe MeCTO BO KOHKPETHNOT CITy4aj.

JJamu NCIUTYBambeTO € CIPOBEleHO CO MOYNUTYBabe Ha CBeJOKOT/BEIITaKOT

He 3%

HenymHO
15%

a 82%

Ipadumkon 6p.35

[TomobpyBame ce 6emexyt U BO IOIIEl HA KOHTMHYUTETOT Ha BKPCTEHOTO WCIpALIyBambe,
Ia TakKa, BUJHO Of rpadMyKNUTe IPUKasM MOJONY, MOXKeMe fia 3abe/eXuMe HaropHa IMHMja
OIHOCHO HAIIpefoK BO OFHOC Ha OBa Iparname. Bo 2018 roguxa e 3abenexxaHo mexa Bo camo 12%
Off CIIefieHNUTe pacpaBy, BKPCTEHOTO UCIpallyBarbe OMI0 IPeKMHYBaHO, OfeKa, I1akK, Bo 88% of
CUTe pacIpaBy TOA Ce Of[BMBAJIO HEIIPeueHo, IITO IIPEeTCTaByBa IMofoOpyBame BO ofHOC Ha 2016
rofiMHa KOTra IPeKUHM UMajo Bo 31% op pacnpasBute 1 BO ogHOC Ha 2017 rogyuHa Kora npeKnHn
umMasno Bo 41% op pacripasure (rpadukon 6p.36).

,Ham/[ BKPCTE€HOTO MCIIUTYBAIb€ C€ OABMBAIIIE HENIPEIEHO
WIM ICTOTO Oelnre IIpEKMHYBAaHO

2016 2017 2018

He 12%

He 31%

‘ He 41%‘ “
Ila 69% Ha 59% Ila 88%
Ipadukon 6p.36

3aKOHOT 32 KPMBMYHATA IOCTANKa BO WieH 388 mpemBUAyBa UCKIYYOK OFf HEIOCPEHOTO
U3BeyBambe Ha IOKa3NTe IIPU IITO, BO CTABOT 2, Ce HaBe/lyBa JleKa MCKa3|UTe Ha CBeJOLNUTE NaJleHN
BO TeKOT Ha MICTpa>KHaTa IIOCTAIIKa VI M3jaBUTe COOpaHM BO paMKUTe Ha JejcTBYjaTa Ha of0paHara
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BO TEKOT Ha MCTpa’kKHaTa IIOCTAIIKa /la MOXKe Jla Cé KOPUCTAT TP BKPCTEHOTO UCIUTYBAK€ VY IIPK
o6uBarbe Ha M3HECEHV HABOJM VIV OffTOBOP HA II0OMBaIbe 3apajiy OlleHa Ha BEPOJOCTOjHOCTA Ha
MCKa3uTe [ajileHN Ha [JIaBHaTa pacipasa. BugHo op rpadmuxmor mpukas 6p.37, on 91 pacmpasa
BO Koja e C/lefieHa IIoCTaIKaTa BO oBaa (as3a, Ha jjeceT paclpaBy Toa € CTOPEHO IIPH IIOCTOCHE
Ha HEKOH3MICTEHTHM JMICKa3y, Ha TPY MOPaJy MOTCETYBambe, a Ha €JHAa KOTa CBEJJOKOT He CaKasl Jia
oxroBopu. Vi BKymHO, craHyBa 360p 3a 15-MHa IPOLIEHTH Off C/TyJanTe.

Hamu Gele HaNIpaBeH MCKIYYOK Off HEIIOCPETHOTO U3BeAyBahe Ha JOKa3HUTe
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Ha, sapagu Ia, 3a ITa, ombuBa He
MOTCETyBabe HEKOH3VMICTEHTHU Ja jJame
JMICKasu OJITOBOp
Ipa¢uxon 6p.37

Kora cranyBa 360p 3a yoraTa Ha CyfOT IIpU IIPOLIECOT HA M3HECYBatbe Ha JOKAa3NUTe BO caMaTa
TOKa3Ha IIOCTAIIKa, Taa e NMPWINYHO orpaHudeHa. Co BoBelyBame Ha IPOMEHUTE BO CHUCTEMOT
Ha KPMBJMYHATA IIOCTAIIKA, CYHAOT IIOBeKe HeMa BOJeYKa y/Iora IpY MCIUTYBAambeTO Ha CTPaHKNTe
Kakpa IuTO MManle cropep crapuoT 3KII. Cera, ncnmTyBameTo ro BOlaT CaMUTe CTPaHKH, a 32
CYIOT € IPeIBIIeHO fla TO KOHTPO/IMPa HAUMHOT U PefloC/IefOoT Ha MCIUTYBabe Ha CBEIOLUTE I
BeIITAIlNTe 1 U3BE[yBamEeTO Ha JOKa3NTe BOLEjKI CMeTKa 3a e(pMKACHOCTA ¥ eKOHOMUYHOCTA Ha
IOCTAIKaTa 1 10 IOTpeba 3a YTBPAYBame Ha BIUCTUHATA, HO U 33 HTOCTOMHCTBOTO HA CTPAHKNUTE
u cBefonuTe Bo mocrankara. CormacHo uneH 383, cras 5 of 3KII cymoT Moxe #a 1mocTaByBa
Ipallama caMo OTKAKO CTPAHKUTE Ke 3aBpIIaT CO CBOETO MCIUTyBame. OHa MITO e BayKHO Jja ce
HAIlOMEHe e JieKa IIpallamara Ha CyA0T Mopa ia OujjaT orpaHIYeH) Ha II0jaCHyBatbe Ha OfjpefeHn
OKOJTHOCTY KOJ Ce IIPOM3JIe3€HM Off IPETXOHO II0CTaByBaHUTe IIpalllaiba 32 BpeMe Ha JUPeKTHOTO
U BKPCTEHOTO MCIIUTYBatbe U He CMearT fia IIpepacHar Bo ocebHo ucnurysame. Celak, Kaj Hac co
TOIMHI HaHa3af| ce OeIeXy OTCTallyBarbe Off OBaa HOBA y/IOTa Ha CYZOT, I1a TaKa, Off rpadUIKIOT
npukas 6p.38 Moxe fa ce 3a0e/IeXNM JYPU I TPEHJ Ha pacTerbe Ha IPOLIEHTOT Ha PAacIpaBy KOra
CYIOT TO KOPUCTEJI OBa CBOE IIPABO, HO He CEKOTAll OHAKa KAKO IITO € IPeBI/EeHO.
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Ipadmkon 6p.38
DaBHOTO TpaH3UTMpale Ha CyHOT BO HOBMOT MOZE/I Ha IIOCTAallKa U HAINlyIITameTo Ha
BOJeYKaTa y/IOra Ha MCTUOT BO TEKOT Ha MCIUTYBAHmETO CBENOLV VM BeLITAllM Ce eBUACHTHUPA
U IPeKy JeloT Off IPallaTHNKOT KOj Ce OJHeCyBa Ha IIpalllaba 3a TOA Ha KOj HAYMH CYHOT IO
KOPUCTe/I CBEOTO IIPaBO [a IIOCTaByBa IIpalllalba 3a BpeMe Ha JOKasHaTa Iocranka. Ila Taxa,

[IOfJATOLIMTE IIOCOYYBAAT fieKa CYAOT BO 4 CIIydaN I ,37I0yIOTPeOMI " CBOETO IPABO Ia MCIIPAIIyBa
IITO PE3Y/ITIPATIO CO COCeMa MOCEOHO UCIIUTYBabe CIIPOBEEHO Off CyAOT (rpadukon 6p.39).

Ila, 3a TI0jacHyBarbe Ha JJaIeHNTE OiTOBOPY 46
Ila, HO IpepacHa BO moce6HO UCIUTYBambe

He 42

0 5 10 15 20 25 30 35 40 45 50

Ipaduxon 6p.39

3a pasnuKa off MUHATaTa TOfYHA, OeeXXVMe IIOPacT 11 BO 6pOjoT Ha IIpYMeHa Ha IIPUTOBOPHTE
BO IIOCTAIKAaTa, a 0COOEHO Ha OHMeE JafIleH! Off CTpaHa Ha jaBHOTO OOBMHUTENCTBO. AKO BO 2017
rogyHa oBaa O6pojka msHecysaue 19, Bo 2018 ropuHa T0j 6poj e 27. MUHMMAIHO 3rojeMyBambe
Ha 6pojoT Ha pounmIITa Kajie OVI MCTaKHAT IPUrOBOP OenexxuMe U Kaj OpaHuTenure of 16 Ha 18

(rpadmxon 6p.40).
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OO6BUHUTENCTBOTO Ha Opbpanata Ha He
ITpalitarba Ha TpalIama off
onbpanara OOBUHUTENTOT/OIITETEHNOT

2017 m2018

Ipadukon 6p.40

Cnopen 3KII, cygoT Mma [O/DKHOCT Ja BOAM KOHTPO/IA Ha HA4YMHOT M PeNOCIEfoT Ha
VCIIUTYBAbETO Ha CBEIOL[ITE 11 BELITALITE BO IIOI/IE] Ha JO3BO/ICHOCTA Ha [IPAIIIaFhaTa, BATUHOCTA
Ha O[ITOBOPUTE, IIPABEFHOTO MCINUTYBake U OMPABAAHOCTA Ha mpurosopute. HabpynyBaunre Ha
Koanniujara 3abenexxare 5 pacnpasu Kajie CyOT He e TPIDKeT 3 JO3BOTIEHOCTA Ha IpalllambaTa,
Ba/IMJHOCTA Ha OATOBOPUTE I IIPABETHO UCINTYBAbe, HOfieKa ITaK BO 34 pacIpaBy cMeTase feKa
HeMa IoTpeba Off MHTepBEHIMja HA CYAOT OMIejKM ImocTamKara 6uIa BO L[elI0CT HOYUTyBaHaA I
MMIUIEMEHTVPAHa COIJIACHO OBJIACTYBAbaTa U YIOTUTe Ha CTPAHKUTE BO IOCTAIIKATA.

IIpeTcenaresoT Ha COBETOT CAMIOT He Of/Iy4yBa 3a PefOCIeA0T Ha HCIIMTYBakbe Ha CBEJOLINTE
U BEIITALMTE IPEIOXKEHN Off CTPAHKITE, TYKY CaMITe CTPAaHKM OfTydyBaar 1o KOj pefocies Ke
IVl M3BefyBaaT MpeJIoKeHNnTe oKasu. PefociefoT Ha M3BeyBatbe Ha JOKA3UTe € BaKEH 3aToa
IIITO CEKOja Off CTPAHKNTe MPETXOAHO MMa HAIIPaBeHO IUIAH 3a JOKKyBaibe Ha CBOjaTa Teopluja
Ha C/Iy4aj U CIOper, TOj IUIAH TO IPaBy ¥ PefOCIeNOT Ha U3BeAyBame Ha gokasure.” [Ipn obup
fla yTBpAMMe Ha KOj Ha4MH Oea M3BeJeHN MICMEHITE I IPYTUTe MaTepujalHy JOKa3) HauOBMe
Ha C/Ief{HaTa CTATVCTHKA: Off 415 Hab/byAyBaHM pacrpasy, Bo 48 CyfoOT It U3BEAYBaN HOKA3UTE,
OfJHOCHO CY[JOT T¥ Ipe3eHTMpPas, [ofeKa BO 24 [oKasuTe I M3BeAyBala CTpAaHKaTa Koja I
npennoxnia (rpadukoH 6p.41).

Co npeseHTHUpame Off CTpaHa Ha CTpaHKaTa Koja ro... 48

Hpyro W 2

ITo 6apame Ha CTpaHKATa IPU UCIIUTYBAKbE. .. 15

Co unTame 1 Ipe3eHTUpame ojf CTpPaHa Ha Cy[OT 24

Ipadukon 6p.41

Yen 391 cr.1 ox 3KII mpenBupyBa jeka OOBMHETHOT Ce UCIUTYBA UCKIYIMBO HA IIPEMIOT
Ha ofbpanara. Co BMeTHyBatbe Ha OBaa Ofipefda BO 3aKOHOT II€/IOCHO Ce HAIMYIITA IIPUHIIUIIOT
Ha VCIIUTYBarbe Ha OOBMHETMOT BO IIOCTAIIKATa BO CEKOj CIy4aj, a 0c06eHO mopagu morpebara
Ha OOBMHITENICTBOTO 3a [JOK&KyBame Ha CBoeTO obOBMHeHue. Ha 0BOj HaumH, Ha 0OBUHETHOT

31 Kamajyues I, JTaxxeruk I, Hegenkosa JI., leaxoscka M., Tpom6esa M., Burnapos T., Jankynoscka II., Kagues [I.,
KomenTap Ha 3akoHOT 3a KpuBn4Ha nocranka, ObCE, Cxomnje, 2018 roguHa.
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MYy ce OBO3MOXKyBa Jia He Oujie COCNIyIIaH BO IOCTAIIKaTa, OJHOCHO 0Baa MOXKHOCT ce OCTaBa Ha
AUCIO3nIyMja Ha ofbpaHara ¥ Ce HAIyIITa KOHIIEITOT Ha KOPUCTEHhe Ha IIPABOTO HA MOJYEIbE,
CEKOTall KOra MCTHOT 611 OffOeTrHyBasI fja CBefO4YN OHOCHO KOTa CMeTa fleKa He Tpeba fja faBa MCKas.
JJokonky ox cTpaHa Ha ofgbOpaHara e afieH IPefyIor 3a UCIUTYBambe Ha OOBMHETIOT, TOj BO TEKOT
Ha pacIpaBara ce JICIIITYBa COIJIACHO IIpaBIIaTa KO ce IIPUMEHYBaaT  BaXKaT 3a VICIUTYBabe Ha
CBEJIOIM OJJHOCHO BEILITAIM BO IIOI/IE] HA BIUIOBUTE HA MCINTYBAHE, CO TOA IITO OOBIHETHOT He
ZoOuBa I10 aBTOMATM3aM CTAaTyC Ha CBEJOK BO IIOCTAIIKAaTa TyKY, HAIIPOTUB, MCTHUOT IO 3a/IpXKyBa
CTaTyCcOT Ha OOBVHET, a CO TOA ¥ IIpaBaTa KoM I'l IMa KaKo OOBMHeT.

Opn moparoruTte KoM Hab/byAyBauUTe I MMAAT IPUOPAHO BO TEKOT HA MUHATATA TOLMHA, A
Ce OfHeCyBaaT Ha OOBMHETNTE BO MOCTAIKITE, O IV M3HEJIe CTATUCTUKITE 32 UCIIUTYBAHETO Ha
06BMHETIITE 10 ONHOC Ha KpUBUYHMTE ey (rpadpukon 6p.42), NCIUTYBakbe 10 OFHOC Ha OKOTTHOCTI
KOU ce OMTHU 32 OIMepyBabe Ha KasHaTa (rpadukoH 6p.43), KaKo U UCINTYBakbe Ha 0OBUHETHOT
KOj HeMa GpaHuTeN Bo mocrankara (rpagukoH 6p.44). On Baka aHaIM3MPAHUTE IIOFATOLN, KAKO
0co0eHO 3HaYajHNU 01 I'M M3[BOMIIE OHIE KOM Ce OffHeCYBaar Ha JIe/IOT Ha MCIIUTyBabe Ha 0OBUHET
0e3 6paHNTe BO IIOCTAIKATA, I1a OHA LITO 61 IOCOYNIE € YYeCTBOTO Ha CYHOT BO MCIIPAIyBabeTO
Ha 00BMHeTHOT (57%), ILITO € BO CHpOTUBHOCT off oHa 1to 3KIT ro mpeaBuyBa Kako OB/IACTyBamba
Ha CYJIOT.

VcuryBame Ha VicniuryBame Ha 0GBMHETHOT VicinryBame Ha
00BMHETHNOT 110 OJTHOC 3a OKOJTHOCTU KOM c€ OMTHU 0OBMHETUOT KOj
KPUBUYIHOTO €10 3a OgMEpyBalb€ Ha Ka3HaTa HEMa 6paHI/ITe}I
Camuor
paCKa>KyBame
Tla 42% J1a 19% 43%

He 58% He 81% Oprosapaiie
Ha TIpallama
Ha CyjoT 57%

Ipadukon 6p.42 Ipaduxon 6p.43 Ipadukon 6p.44

Bo morzen Ha aKTOT A/ € YMTAH MCKa3 Off OOBMHETHOT KOj LITO € JjaJieH BO IPeTXOfHA
[IOCTAIKa, MOJATOLMTE yIaTyBaaT HAa TOA feKa BO 3% Off CIydaure OBOj JMCKA3 € MPOYNUTAH
[IOpajiy IIOMHAKOB JICKA3 JajleH Ha camMaTa paclpasa, a Bo 2% Off cydanTe mopaay GakroT jgeKa
OOBVHETHOT He JIaJl MiCKa3 Ha pacrpaBaTa (rpadukoH 6p.45).
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Ha, 6uaejkn Ha pacpaBaTa
najie TOMHAKOB McKa3 3%

Ia, 6upnejkn He naze
VICKa3 Ha pacrpaBarta 2%

He 95%

Ipaduxon 6p.45

Ynen 374 op 3KII ro perynupa HauMHOT Ha PeTMCTPUpame Ha IJIAaBHATa paclpaBa, a
MIOJETa/IHO CTAaBOBUTE 1 M 2 ymaryBaaT Ha Toa fieKa ,TeKOT Ha ITIaBHATa paclipaBa ce CHUMA
TOHCKV VIV BU3YETHO-TOHCKU U ,Ha [IOYETOKOT Ha PACIIpPaBaTa, IPETCEfaTe/IOT Ha COBETOT I
13BECTyBa NPUCYTHUTE CTPAHKM M OPYIUTE YIECHUINM BO IIOCTAIIKaTa 3a TOa A€Ka paclipaBaTa
ce CHUMA M JieKa CHMMKATa IpeTCTaByBa TOHCKM WMV BU3YeTHO-TOHCKM 3aIlJIC Of Ofp>KaHaTa
pacmpaBa. JIOKOJIKy Im pasriefaMe IHOZATOLUTE AHAMMSMPAHN IO OBA IpAllambe M BU3YETHO
IIPUKAXAHU BO IPadMKOHOT Op.46, Ke 3abeiexuMe feka OBaa FOAVHA 3a PA3/INKa Off I3MIHATHTE
yMaMe HajrojeM Opoj Ha pacIpaBy KOU Ce PETMCTPUPAAT II0 AT Ha BU3YETHO-TOHCKO CHJIMAIbe.
Bo muHaroropgumiHata aHamusa® egHa Of HeTeKTHpAHNITe COCTOjOM 3a KOM alle/lpaBMe feKa
Tpeba #a ce mpomeHU Oellle TOKMY CHUMAbETO Ha paclpaBuTe OuiejKu HUTY egHa Hab/byayBaHa
pacrpaBa He 6mta cHMaHa. Bo cekoj cirydaj, ce yirte sarpyokyBa ImpakcaTa Koja OIICTOjyBa I 0Baa
TOAMHA, A TOA € TO/IEMNOT OPOj Ha pacIpaBy KOU Ce eBUJEHTVPAAT IIPEKy JUKTUPAE Of CTPaHa
Ha IIpeTCefaTeIoT Ha COBETOT Ha 3alNCHIUK.

Hpyro |§ 1

Pacnpasata ce Boju CO 3aIIMCHUK

IIpEKy OJMPEKTHO BHECYBabe 73

PacmpaBaTa ce Bofjy O 3amMCHMK
IpeKy JUKTUpPalbe

PacnipaBaTa ce cHuma 51

0 20 40 60 80 100 120

Ipadmkon 6p.46

32Mmucocku B., ABpamoscku I, IlerpoBcka H., Anannsa Ha mogaTtonute of Hab/by[yBaHUTE CyACKMU ITOCTANKM BO 2017
roguHa, Koamumja cute 3a mpasuyaHo cyaeme, OBCE, Ckomje 2017 roguHa.
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l ITPABO HA ITPABUYHO CYIEIHE

EpnakBoOCT Ha opyXjeTo

[IpaBoTO Ha MPaBUYHO CyZeHe 1 OBaa TOAMHA € aHAM3MPAHO HU3 HEKOJIKY eJIeMEHTH KoM
Ce COCTaBeH fiel Ha AeMHNILIMjaTa 3a IIPABUYHO Cyewe. Bo IpB pefi, FHAKBOCTA Ha OPYXKjeTo,
KaKO efleH Off Haj3sHa4ajHITe eJIeMEHTH Ha IIOMMOT IIPAaBUYHO Cyfieke, Hajlara eJHaKBa MOXKHOCT 32
MOATOTOBKA Ha C/Ty4ajOT Off CTPaHa Ha CTPAHKUTE, KAKO 1 €HAKBY MOXKHOCTH 32 IIpe3eHTHpambe Ha
CIIy9ajoT Ipef He3aBUCHUOT apburep. TOKMY He3aBMCHOCTA Ha CYHOT Ce OLeHyBa HIM3 IIPAIIAbEeTO
3a HETOBMOT TPETMaH Ha CTpaHKKTe. Bo Taa Hacoka, 3abee>xxyBaMe MasIo BIOLIyBabe Ha COCTojbaTa
BO OJJHOC Ha MuHaTara roguHa. Jlogexa 8o 2017 rogyHa HeeJHaKBMOT TPETMaH Of CTPaHa Ha CY[[OT
KOH OOBMHUTENIOT U Of0paHaTa OMI perncTprpaH BO CaMO efeH CIydaj, OBaa TOfMHA HAIINTe
HaO/byAyBaul Hee[HAKOB TPeTMaH 3abeste)xase BO Lypu 5 C/Iydan Min, MPOLEHTYaTHO NCKaXXaHO,
B0 4% op ciny4ante (rpadukon 6p.47).

Hanu og6paHara 1 06BMHUTENTOT 6ea eHAKBO TPETUPAHU Of
CTpaHa Ha CyAyjaTa BO BpCKa CO IPUTOBOPUTE U CII.

He, 5

Ia, 145

Ipadukon 6p.47

Cermak, u IIOKpaj Toa IITO ce paboTK 3a 61ar0 BJIOLIyBarke BO OJHOC HA MMHATATA TOAVHA,
3arpiokyBa (akTOT [ieKa BaKBMOT OZHOC Off CTPAHA Ha Cy[OT He Ce HaMalyBa, TYKy HAIPOTHUB,
JiBe TOAMHI IIO Pef| € BO IOPACT. VaKko, HaBUCTIHA, ce paboTH 3a MOLIHe Mas 6poj Crydan, cemak
cMeTaMe JieKa Cy[unTe 1 OOBMHNUTEINTE U OPaHUTENINTE KAKO CTPAHKIL, BO MAHNHA 61 Tpebao ga
06pHAT MOro/IeMo BHUMaHMe Ha MefyceOHMOT OHOC I UCTHOT fja TO IPajaT Ha MpodeCcnoHaTHO
HIBO U TOQ, IIPBEHCTBEHO, IPEKY OYNTYBAbe KOH CYAOT I Me'yceOHO IOUNTyBabe.

[lorBpAyBame Ha MMHATOTOJMIIHMOT pE3YITaT MMaMeé BO OJHOC Ha MpalllalbeTo Janu
opbpaHaTa I'M MMaja MCTUTE MOXXHOCTM KaKO ¥ OOBMHUTEICTBOTO BO IIPe/Iaramero JOKasy
(rpadmkon 6p.48). Bo mopeHaK0B M3HOC Off, 2% KaKO 1 MIHATaTa TOAMHA, T.€. BO 4 crydan Bo 2018
ropyHa, Hab/pyyBaunTe 3abeNesKae ieka ofOpaHaTa He 'l IMa/ia MCTUTE MOXKHOCTY 3a IIpefijlarame
Ha fokasure. Bo cekoj cydaj, u mokpaj GpakToT Aexa ce paboTu 3a HEKOIKY CIIydau, MHTEPECHO 61
0110 J1a MOXKeMe Jla ¥ OlleHMMe IPMYMHUTE NOPajy KOU CYOT I'M JOHEJ OBMe OIJIYKH, CO 1iefl
Jla TOHeceMe ITpaBIJIHA OLIEHKA 3a TOA Ja/M HABMCTHMHA CTaHYBa 300D 3a NOBPea Ha eJHAKBOCTA
Ha OPY’KjeTO Ha CTPaHKMTe MM IaK ce paboTy 3a 3alITUTA HA CYHOT Off IIMKaHUParbe Off CTpaHa
Ha cTpaHkuTe. Cellak, co OI/lef; Ha IpMpoOJaTa Ha HaO/byHAyBameTo Cylierba, BO OBaa CUTyaljja
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€IVIHCTBEHO MOJKE ]a €€ C€ 3a AP KMIME KOH benexerme Ha YBUAECHUTE HEQOC/IEAHOCTH, a CO €T UCTUTE
BO THVMHIIHA [1a 6I/IJIaT COOBETHO TPETMPAHM Off CTpaHa Ha CyAOT M CTPAHKITE BO IIOCTAIIKaTa.

Hanu ogbpaHaTa ru MManie UCTUTE MOXKHOCTH KaKoO 1
OOBMHNTEICTBOTO BO IpejIarame JOKa3u

He, 4

Ha, 138
Ipadmkon 6p.48

Co orief; ieka BO OBOj C/Iy4aj MMaMe JMCTa CUTYalja M PeIaTUBHO MaJl IPOLIEHT, CMeTaMe
lleka BO OBaa Hacoka He OM Tpebajo [a KOHCTaTMpaMe HEKAKBU IIOCEPUO3HU MpOOIeMu BO
IIorinen Ha €OHaKBUOT TpeTMaH Ha CTpaHKI/ITe IITO T'O MMaaT o[ CTpaHa Ha Cy]IOT BO TE€KOT Ha
[JIaBHATa pacipasa. PaséupinBo, OBa HAauelo CBOMTE HAjrOJIeMU IPENU3BULIM I MMa BO TEKOT
Ha MPETXOHATA MOCTAIKa, A cMeTaMe fieka cineguurte n3menu Bo 3KII 6u tpebano ma 6mmar
HACOYEeHU KOH MOfi00pyBatbe Ha TPETMAHOT Ha OPaHUTEIOT BO TEKOT Ha IIPETXO/{HATA II0CTAIIKA.

Haderno Ha jaBHOCT

Bo Bpcka co HAaYe/I0TO Ha jJaBHOCT, KAKO 0COOEHO 3HAYAjHO 3a IIPABOTO HA IIPABUYHO Cy/ierbe
U KaKo efieH Off HajsHayajHMUTe elleMeHTI 3a 3rojleMyBarbe Ha [oBepbara BO He3aBNMCHOCTA Ha
CYACTBOTO, MO>Ke Jja KOHCTAaTMpaMe HEKOJIKY ITOeHTH. VIMEHO, MICTO KAaKO ¥ [PeTXOfHATA TOfMHA,
pounirrara 61ie NpefOMMHAHTHO jaBHM CO TOA LITO jaBHOCTA OJ/Ia MCKIyYeHa BO MaJl [IPOL{eHT
Off CITy4anTe, OFJHOCHO Ha caMo 6 pacrpasy (rpaduxon 6p.49). [TpoueHTyanHO, OBOTOfMHEIIHNTE
HOJATOLM Ce Ha HMBOTO Off MIHATATa FOAMHA, OHOCHO M3HeCyBaar camo 2% oy Hab/byLyBaHNTe
cryyan. Cemnak, 3a >KaJl, ONICTOjyBa NpaKTUKaTa BO MOENUHIU CIyyay, OBaa rofinHa Bo 1% wumm
caMo 3 pouniira (rpadukoH 6p.50), jaBHOCTA M MeAUYMUTE [a OMAT CIPEYeHy VIU HelIPaBIIHO
VICKJTy9€HH Off POYNIITETO, IITO IIOBTOPHO Hé BOAM KOH MMHATOTOAVIIHIOT 3aKIy4OK 32 HOTpeba
off 0cobeHO BHUMaHME IIPY IPYMeHa Ha IIPOLeCHNUTE OApendy 3a MCKIydyBame Ha jaBHOCTA, a
0c06€eHO Ha MeyMUTE KAKO [JIABHYU KPeaTopy Ha jABHOTO MUCIIEIbe.




AHanu3a Ha HOJATOLUTE Off HAO/byXyBaHNUTe CYACKU HOCTAnKy BO 2018 rogmna

Hamu cypemero Gelre jaBHO Janu npeTcTaBHMUINITE HAa jaABHOCTA
WIN MefuyMuTe 6ea cripedeHn
fla IPUCYCTBYBAaT Ha CY/ieHheTo

Ia, 3

Mla, 371 He, 338
a,

Ipaduxon 6p.49 IpacukoH 6p.50

Bo mormen Ha jaBHOTO 06jaByBare Ha BpeMeTO VM CyJHMIIaTa BO Koja OM ce CIIpoBefyBase
CyZierbaTa, KaKoO 3HayaeH €JIeMeHT Ha Have/loTO Ha jaBHOCTA Ha Cyfiemara, CMeTaMe JeKa HeMa
mopo6pyBama BO OJHOC Ha MMHATATAa TOAMHA. VIMeHO, jaBHOTO 0bjaByBarbe BO rojemMa MepKa
e 3HauajHO 3a IOTKpeBaimbe Ha foBepbara Ha jaBHOCTA BO CYACTBOTO, KAKO 1M BO TeHEPaJHVOT
BIIEYaTOK 3a PYHKIMOHVPabeTO Ha CYCTBOTO. VIMeHO, JOKOJIKY cTaHyBa 300p 3a jaBHO 00jaBeHN
uH(pOpMaLNy 3a IPOCTOPMjaTa CO TOYHO BpeMe U 6poj Ha IIpefMeT, TOralll jABHOCTa IO TeHepupa
3aK/Iy9IOKOT fleKa CTaHyBa 300p 3a OpraHM3MpaHa BIACT KOja LITO 3Hae IITO PaboTH U Kajie CUTe
pacIpaBM ce jaBHU M MCTUTE Ce JIECHO JOCTAIIHM 32 rpafaHuTe. Bo CIpOTMBHO, 3aKIy4OLMTe HITO
C€é HaMe€THYyBaaT Kaj rpar’aHMTe IIpY HYUBHMOT KOHTAKT CO CYAOBUTE, KaKO M 3aKITy9IOOUTE LITO
IIPOM3JIETyBaaT Off HUBHNUTE IOTEHMIKOTUY BO IIOIJIEf] HA IIPOHAOIABETO VM JIECHOTO CrIefierbe Ha
CYACKITE POYMIITA, @ CO TOA ¥ HUBHOTO IIPABO 32 OCTBApyBakbe Ha IPAaBAaTa, pa3Oupinso, ce Ha
CTpaHaTa Ha 3rojieMyBalbe Ha HefloBepOaTa Ha Cy[iCKaTa BJIaCT BO LIe/IMHA.

[lanmu MecTOTO M1 BpeMeTo Ha CyfiereTo Oea jaBHO 00OjaBeHN
Ha Tab/1aTa Ha(BOP Off CyAHMIATA

He 14
Tla 46
0 50 100 150 200 250
IpadukoH 6p.51

OBaa roguHa MMaMme AypyM UM BJOIIYBalbeé HAa MMHATOTOZMIUIHMTE IOJATOLN, OLHOCHO
3rojieMyBarbe Ha MPOLIEHTOT Ha HeHaBpeMeHO objaBeHN MHGOPMALUY 32 MECTOTO ¥ BPeMeTO Ha
cynmemara off 21% MmHaTaTa TofviHa Ha 36%, unu Bo mypu 140 pounnita opaa roguHa (rpadMKoH
6p.51). IIpyumHUTe 3a 0BOj IPOOIEM Ce jaCHM: HEJJOBOTHO MHBECTMPAhE BO TEXHUUYKNUTE HO 1
YOBEYKNTE KaIlal[MTETU Ha CY[JOBATE BO CMIC/IA HA HETIOCTOEHE€ Ha JJOBOTHO TEXHMYKM CPEfICTBA
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¥ KaJjap KOj OBJIe TIOJATOLY HaBPeMeHO 611 Il MCTAKHyBasle Ha eKPAaHNUTe I Ha COO{BETHNUTE MeCTa
BO cypor.”

Bl HAYE/IO HA HEIITPMCTPACHOCT

HenpucrpacHocTa, TpajULiINOHAHO, Ce OLleHyBa IpeKy MHpOpMalujaTa famyu BO TEKOT Ha
CyZemeTo 6110 mobapaHo Off CTpaHa Ha CTPaHKUTE M33eMarbe Ha CYAUNUTE MM Ha IIOPOTHULINTE
KOU ce Jien off CyAcKUOT coeT. OBaa Bapmjabnma 3a OlleHKa Ha IPUCTPACHOCTA HA CYAOT clara
BO IpyIaTa OUYUITIEAHM Bapujabnu, 6upejKu MpUUIMHNUTE 3a M33eMaibe MO CIy)XOeHa JOMKHOCT
ce mpepBusienn Bo wieHoT 33 op 3KII, a ocTaHaTuTe OCHOBM I MCTAKHYBaaT CTPAaHKNUTE BO
TEKOT Ha POYMINTATa BO YCJIOBM Ha IIOCTOeHe Ha mpuuyHute off uieHoT 35 op 3KII, ogHOCHO
COMHEX Off CTpaHa Ha CTPAaHKUTE BO HENIPUCTPACHOCTA Ha CY/IOT M MICTUTE Ce JIECHO BOOWINBH 3a
HaO/byAyBaunTe, IPY IITO BO OLIEHKAaTa He € BK/Iy4eH IMYHUOT BIIEYaTOK Ha HAaO/by/[yBadOT.

OsBaa ropuHa 1MaMe IopacT Ha 6pojoT Ha Oapama 3a 1M33eMarbe Ha CYAUNUTEe BO OffHOC Ha
MIHATaTa TofiuHa U Toa 3a 100%, uim Bo 4 ciyday, OGHOCHO BO 1% off Hab/byIyBaHNUTE POUMILTA.
Cermak, 3a pasnmKa Off MMHATaTa rOAMHA He CTaHyBa 360D 3a U33eMame 1o wieHoT 33 op 3KII,
TYKY 32 M33eMalibe IOpaJyi COMEHEX Off CTPaHa Ha CTPAHKMUTE BO HENPUCTPACHOCTA Ha CY/OT,
cormacHo wieHot 35 ox 3KII. ITpolieHTyaTHUMOT ITOJATOK BO OBOj CIy4aj He 6u Tpebaso fia ce 3eMe
HpenBuy, TYKy BO OBOj CIy4aj O6u Tpebasno ma ce aHanusupa 6pojor Ha crnydan. OFHOCHO, BO 4
C/ydayu CTPAaHKUTE U3Ppasujie COMHEX BO HEIPUCTPACHOCTA HA CyAAMUTE IIOPaiM APYTU IPUYIMHA
HaJIBOP Of] OCHOBMNTE 32 3aJJOJDKUTENTHO u3zeMame off wieHoT 33 on 3KII. U mokpaj pakroT mexa
MO>KeMe Jla M3pasuMe 3a/JOBOJICTBO 1LITO CYAIOT, OBaa FOJIMHA, BO IIe/IOCT I'V TOYMUTYBAT OfipefiduTe
3a 3aJO/DKUTETHO M33eMalbe, CEMaK CMeTaMe JieKa IIPUrOBOPUTE Ha CTPAHKUTE BO IIOITIEJ, HA
npucTpacHocTa 1o wieHot 35 ox 3KIT 6u Tpebano ga 6umat cepuosHO 3eMeH! TIPefBIJ, Off CTpaHa
Ha cymoT. Bo Taa Hacoka, cMeTaMe JieKa OfTyKaTa Ha CYJOT BO OJIHOC Ha OBUe IIPUrOBOpM 61
Tpebao fa 61je Hy>KHO COOBETHO 00pa3IoXeHa, OMIejKu caMo IIPEKy COOIBETHO 06pas3IoKeHN
pellIeHMja BO ToJieMa MepKa MOKe Jla ce BjIMjae BP3 BIIEUaTOKOT JieKa ce paboTy 3a MpaBUYHO U dep
HoCTanyBabe Off CTPaHa Ha CY/OT.

Bropmort cer Ha Bapujab/y IpeKy KOU ce OLleHYBa HePUCTPACHOCTA Ha CYHOT BO TEKOT Ha
IJIaBHaTa paclipasa ce Off IIOCYNTIIEH KapaKTep, O¥ejKy 3a HMBHATA IIPYMEHa Off KJIYYHO 3Ha4YeHhe
e IepLeniujaTa Ha HaO/bypyBaunuTe. Taka, BO OHOC Ha IIpalllalbeTo Jalu Off CTPaHa Ha jaBHOCTA
Ou JoOMeH BIEYAaTOKOT JieKa CYHAOT Beke MMa 0pOpPMEHO MUCIeHme 3a NpeaMeToT (rpadyKoH
6p.52), MOXXe Ia KOHCTaTupaMme fieka Bo 3% of cydauTe HaO/bygyBadlTe SOOMIE BIIeYaTOK JeKa
CYIOT OfHAIIpes BeKe MMaJl [JOHECEHO OfIyKa BO IOIJIe], Ha BYHATA Ha OOBMHETOTO JIUIIE.

33]la ce HafieBaMe JieKa Of C/Ie[fHAaTa TO{MHA OBOj IMPOLEHT 611 ce MoA06puMII, co ornef Ha GaKTOT [jeKa KOHEYHO OBaa
rognna OcHoBHMOT cyp Ckomje 1 61 ce mpedpaun u 6u GyHKIMOHMPAT BO HOBUTE 1 COBPEMEHM IIPOCTOPHUN 3a
pabora. IlITo BO HUTY efieH CTy4aj He 3Ha4M AeKa Tpeba [ja ce 3ampe MIn HaMaay MHTEH3UTETOT Ha MHBECTUIINU BO
cynosute Hus PM.
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JJamu cynoT MMa ocTaBeHO BIIEYATOK JleKa BeKe Ma
o(dopMeHO MUCTIEeRe 32 IPETMETOT

Ia 3%

He 97%

IpadukoH 6p.52

Toa 3Ha4M JleKa Ha LIECT Off BKYIHUOT Opoj HAOG/bYLyBaH) POUYMIITA CYAUUTE OfATIe
BIIEYATOK JIeKA OJHAIIPE]] MMAaaT TOHECEHO CTaB 3a TOA Jlalu OOBUHETMOT € BUHOBEH WM He.
BakBMOT IIPOIIEHT ce COBIAlra M CO MMHATOTOIMIIHITE TPEH/IOBH, IIITO MAK, MOXeE J1d TO TeHepupa
3aKJIYYIOKOT fleKa Mo>keOu craHyBa 360p u 3a modus operandi Ha HeKOM CyAMYM HA HAuMH IUTO CE
Of{HeCyBaar IIOCTPOr0 KOH OOBMHETNTE WM IIPOjaByBaaT IIOrojieMa MHUIMjATHBA BO HOIVIE] Ha
MICIIPALIlyBabeTO Ha CBEJOLMTE I BelrtanuTe. [1a Taka, HOHEKOTalll i 3rojleMeHara aKTHBHA Y/Iora
Ha Cy/jijaTa, BO yC/IOBM KOTa He e 10 Kpaj gedurnpano o 3KII ganu cyaunre Tpeba ga mocraByBaar
Ipallamba Ha CBEOLTE II0C/Ie OpAaHUTENITe WLV jJABHUOT OOBIHNTEI IO CPOBEEHOTO BKPCTEHO
JICIIpalIyBakbe BO HACOKA Ha I0pasjacHyBarbe Ha (paKTiTe, MOXKE /ja Ce OLIeHM KAKO IIPUCTPACHOCT
KOH HEKOja Off CTPaHKUTE.

TokMmy 3aTo0a, cMeTaMe JieKa BaKBaTa y/lIora Ha Cy[OT, IIOBEKe CBOjCTBEHA 32 MEIIOBUTUOT
CHCTeM Ha Ka3HEHOIPOLleCHA MpaB/a, 61 Tpebaso Jja ce MCKOPEH! Off MPAKTUKATa Ha CYIUNTE,
a Of ipyra CTpaHa, IIaK, OOBMHUTENUTEe U OpaHuTenure 6u TpeGano Ja I yHAIPE#aT CBOWUTE
BEIITVHY 32 AUPEKTHO ¥ BKPCTEHO MCIIpalllyBalbe Ha CBEOLMTE M BeIITalluTe, CO LITO OM ja
MMHUMa/M3upae norepba O BKIyIyBameTo Ha CYHOT CO CBOM IIpalllalha MO CIPOBELEHOTO
I/IcnpamyBaH)e Ha CBEOOLVTE I BEUITALIITE O CTpaHa Ha CTpaHKI/ITe.

VHTepecHO e fla ce HALIOMEHE JleKa e 3ajIpXKaH TPEH[OT Ofl MUHATUTE FOAUHM BO BUCHHA
oy 1%, mmu 3 caydau, Kora CyfoT ce OfHECYBall O 3alUIallyBarbe KOH 00BuHeTHTe (rpadpukoH
6p.53). Cmerame fieka 3a OBaa IIPAKTUKa HeMa KaKBO OWJIO ompasayBambe 11 6u Tpebaso ga Oume
JICKOpeHeTa Off CTpaHa Ha CyfioBuTe. [IOTO/IKY IIOBEKe, CMeTaMe ieKa OBaa IIPAaKTIKa He 61 cMeerno
ma Ouye mpUMeHeTa BO CIyYanTe KOra 0OBMHETIOT /T IPU3HAHIE.

Hanu cypoT ce ofHeCcyBaJl co 3aIlIallyBame KOH 0OBIHETUTE

Ha 1%

He 99%

Ipaduxon 6p.53
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Camo IIPEKY ICKOPEHYBAambETO Ha OBME CIydan, 6e3 ornen Ha (baKTOT IE€Ka ce pa60TI/I 3a MHOTY
MaJl IPOLEHT, CYyJOT MOJXKXE BO IIENIOCT J1a 61/[]16 OLEHET KaKO HEIIPUCTPACEH, a I/TaBHAaTa paciipaBa
KaKO MOJXKHOCT 3a paMHOIIpAaBHO CIIPOTUBCTaBYBaib€ Ha AapTYMEHTUTE U TOKa3NTE O[f CTpaHa Ha
OOBMHUTEICTBOTO o[ €IHa CTpaHa U apTyMEHTUTE U, OJf Apyra CTpaHa, JOKa3NTe Ha OOBMHETUOT
KOj BO OBaa ITOCTAaIIKa € 3alliITUTEH U CO npecyMnquaTa Ha HEBMHOCT.

3a mogpamba e IITO, HEKOJIKY TOAMHM IIO pefl, He MOXeMe fa Oupeme CBemOLM Ha
IVMCKPUMMHALIMja Off CTPaHa Ha CY[JOBUTE II0 OCHOB Ha paca WIN HOJI.

Vurepecna Bapujabia 3a oLjeHKa Ha IIPUCTPACHOCTA HA CYAOT € U (PaKTOT /M TOj BHUMABAII
BO TEKOT Ha POYMINTATa MIu He. Bo Taa Hacoka, mMaMe 67ar mopact Ha 6pOjoT Ha POUMILTA OF
5 B0 2017 roguua Ha 10 oBaa rofuHa, WK BO BKYIIHO 5% Off pounirrara 6110 3abeexxaHo fexa
CyAMNTE HEeJOBOIHO BHIMAaBaJle HA TOA LITO Ce CIY4yBasIo BO cyfHuIara (rpadukon 6p.54).

)lam/[ CygoT BHUMABAJI 3a Bp€EM€E Ha O p’KyBatb€ Ha pOYNIUTETO

Ila 10

0 50 100 150 200

Ipadukon 6p.54
Cwmerame fieka oBaa Bapujayia e JMpPEKTHO IIOBP3aHa CO IIOTOPHATA BO OHOC HA IIPETXOFHO
0(OPMEHNOT BIIEYATOK Ha CYAOT /Il OOBMHETHOT € BUHOBEH 1in He. ITa Taka, MoXke Jia ce TPOTOIKyBa
IleKa CyfoT 611 Ha HEKOj HauWH ,paceaH” mopaau (akToT AeKa Beke MMan 0(OPMEHO MICTIehe U
HJILITO He 611 MOXKeJIO Jia TO IPEOMICIN BO TEKOT Ha I7IaBHaTa pacipasa. CMeTaMe JieKa € HYXKHO
OCTpaHyBakbe Ha 0Baa IIPAKTIKa Kaj CYAMITe, a C& CO LeTI ia ce oRo0py IpelieNniyjaTa off CTpaHa Ha
jaBHOCTA JieKa CYOT € eVIHCTBEHO He3aBVICeH 1 (pep apO1Tep BO KOHPETHNOT KPYUBIUYHOIIPABEH CIIOP.

Ha ncraTa 1mHMja € ¥ HOfJaTOKOT KOj Ce OfHeCYBa Ha KOMYHMKall/jaTa Ha Cy[JOT CO CTPaHKMUTe.
OnHOCHO, HEKOJIKY TOIMHI I10 pefi HAlIOMeHyBaMe JieKa € HEOIIXO/IHO Jja Ce CIIPOBefie NOIIOTHUTETHA
o6yka Kaj cyOjeKTUTe Ha KpUBMYHATA [TOCTAIKA CO Lie/l eIMMIHNPabe Ha HeCOOfIBEHATa ex parte
KOMYHMKallija IIoMery CyIZOT ¥ CTPaHKMNTe.
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Ianu e eBUEHTHPaHa HECOOBETHA eX-parte KOMyHMKaLMja

Ia
3%

97%

Ipaduxon 6p.55

ITa Taxa, 1 I0Kpaj GaKTOT AeKa OBaa FOfMHA HECOO/IBEHATa eX parte KOMyHMKaLja e 3a0enexaHa
BO 3% op Hab/byIyBaHUTE Cyfierba IITO IPETCTaByBa HaMalyBarbe CIIOPEeHO CO MUHATaTa TOfiHa
Kora nsHecysatre 8%, cMeTaMe JieKa cé yIITe MMa IPOCTOp 3a IOf00pyBatbe BO HACOKA Ha LIe/IOCHO
eMVMVHMpatbe Ha OBOj HEOOZBETEH OO/INK Ha KOMYHUKALIja TOMel'y CYHOT U cTpaHKuTe (rpadmKoH
6p.55). OpHOCHO, cymoBuTe 61 Tpebano jga MpOJo/DKaT co 0Oyka BO HACOKA Ha IIpeIlo3HaBambe
Ha MHULMjaTUBNTE 3a eX parte KOMyHMKaluja co cTpaHKuTe. VIMeHO, IpeKy Ipero3HaBambeTo
U eNTMMMHMpae Ha 0BOj OO/MK Ha KOMYHUKALMja, CYHOT MOXKe [ja IM OTPaHMYM CIy4auTe KOra
CTpaHKITe ce 0OMAyBaaT ia CO3Ma/faT IPUBIUEH VIMUII leKa MO>Ke [IOMHAKY fid B/IMjaaT BP3 CXOLOT
Ha CIIOPOT HafIBOP Off (haKTIYKaTa BPeLHOCT Ha JOKA3UTe CO KOJ PACIIONaraaT Co IITO JUPEKTHO ce
BIIVijae Bp3 HOZOOPyBambeTO Ha MepLellyjaTa Ha CyOT Kako HeIIpucTpaceH apbutep.

B [TPECYMIIIIMJA HA HEBMHOCT

[TpecymmijaTa Ha HEBMHOCT KaKO 0COOEHO 3HavaeH Jie/T Off TPAaBOTO Ha IPABUYHO CYJeHhe
BO HAIIMOT MpallalHNUK e TPeTUpaH HU3 ceT off Bapujabmm. IIpBoTo mpalname ce OfHecyBa Ha
HOCEHEeTO HEeraTMBHM 3aKITydOLM Off CTPaHa Ha Cy/IOT BO YCIOBU KOTa OOBMHETMOT ce OpaHM
co momyeme. CormacHO Hab/bylIyBaHNUTe NpeAMETH, 3a IO3ApaByBame ¢ (AKTOT [eKa HaINTe
HaO/byayBaun HeMaaT 3abele)XaHO HUTY efieH C/Iydaj CyOT Jja MMa TeHepMPaHO HeraTuBeH
3aKJTy4OK BO ITOIVIE]] Ha 0OBMHETHOT KOj ce GpaHes co MomJeme.

Cemak, JOKOJNKYy ce CIOpefaT OCTAHATHUTe IIOIATOIM, MOXKe [ja 3aKaydMMe feKa ce
yLITe IIOCTOjaT OIpefeleHy MpobneMy BO IIOIVIEl Ha IIpecyMIINMjaTa Ha HEBMHOCT. Bo mps
IUIaH, MOXKe [ja Ce M3JBOjaT IpobieMuTe Ha NMPUTVICOK Off CTPaHA HA CYHOT BP3 OOBMHETHTE,
COIVIACHO IIOTOpeHaBeJeHNTe IOflaTOLM, Kajie € KOHCTAaTMpPaHo Jeka Ha 3 poumiira, wm Bo 1%
ofi Hab/byyBaHUTE CyHeHa, CYAOT IO 3alylaimryBaa 06BuHeTrnoT. ITokpaj OBa, ManKy MOBUCOK
IIPOLIEHT, OJHOCHO 3%, e 3a0e/ie)kaH U Kaj OArOBOPUTE Ha IIpalllalbeTo ,,Jlamy ImocToele HEMToO
IITO OV CyrepupasIo fAeKa He € IOYNTYBAHO HAYe/I0TO Ha IIPECYMIIIMja Ha HEBIHOCT?

ITpexy oBme OArOBOPM, MOXeE [a 3aKIydrMe [eKa BO OIIpefelleHa MepKa MMaMe MUCT
TPpE€HI KaKO M MMHATaTa rofmHa Kaj cnyan/ITe BO KOM Ha O6BI/IH€TI/IOT My 6]/[710 OrpaHNYIE€HO
3arapaHTMPAHOTO NIPABO Ha IpeCcyMInyja Ha HeBMHOCT. OFHOCHO, of 3% MuHaraTa TOAMHA,
OBaa TOfMHA MMaMe MMHUMAJIeH mmopacT Ha 4% (rpa¢uxon 6p.56). Toxmy 3aroa, HOBTOPHO ja
u3pasyBaMe MIHATOTOAVIIIHATA 3aTPIDKEHOCT fieKa C€ YIITe OIICTOjyBa IMPAKTMKATa Kaj CyLOBNUTe
BO OIIpefie/IeHN CIyYan Aa ja OTPaHMYyBaaT IPeCyMIIIjaTa Ha HEBUHOCT Ha OOBMHETNOT 0Py
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IIITO, HAMECTO TapaHT 3a IIpaBaTa Ha OOBMHETHUOT, CY[OT Ce jaByBa KaKO OrpaHNYyBa4ky (HaKTop.
ToxkMy 3aToa, cMeTaMe fieKa € HY>KHO fla Ceé MCKOPEHM OBaa IPAaKTMKA Kaj CyAMUUTe, TOTONKY
IIOBEKe IITO TOKMY CY/IOT € eAVHCTBEHMOT TapaHT BO YCI0BU Kafe, cornacHo 3KII, ce mpegsuiern
OIIpefie/IeH) OTpaHNYyBatba Ha IIpaBaTa Ha OOBMHETHTE JINIA, @ IPeBEHCTBEHO MIMajKIL I IIPeBI
IIOCTAIKNTE 3a 3a0p3yBarbe Ha KpMBUYHATA IIOCTAIIKA.

Jlamu mocroele HENUITO IITO G Cyrepupao AeKa He € MOYNTYBAHO
Ha4eI0TO Ha MPeCYMIILMja Ha HEBMHOCT

Ia
3%

97%

Ipadukon 6p.56

Bl EOMIKACHA OJIBPAHA

V oBaaroamHa, Kako 1 MTHATATA, IPABOTO Ha epriKacHa 06paHa Off CTpaHa Ha Hab/byyBadNTe
Oellle aHAMM3MPAHO HU3 CET Off Mpalllalba KOM Ce OfHecyBaa Ha e(MKAaCHOCTa Ha OpaHUTenNTe
BO 3aCTaIlyBalbeTO Ha CBOjaTa TeOpMja Ha CIydaj BO TE€KOT Ha IJIaBHATa paclipaBa U BO IIOITIE]
Ha IPUCTAIIOT Ha of0paHara [0 JOKa3NTe U OLIEHKaTa Ha COOABETHOTO BpPeMe 3a MOfrOTOBKA Ha
ombpanara.

IH'(UII/I MaTeE BII€EYATOK JAE€Ka 6paHI/ITeHI/ITe HE ycneaja oarm
3acTanyBaaT CBOUTE KIMEHTN COOABETHO

Ia 5%

He 95%

Ipaduxon 6p.57
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Co 3aJ0BOJICTBO MOXKe Jja KOHCTATMpaMe JieKa, 0Baa TOfjMHA, HALNTe HAab/byLyBadn YBIIETIe
3abenexxuTeNIHO NofobpyBame Ha eUKacHOCTA Ha offdpaHaTa Koja OOBMHETHTE ja mobOumie of
HMBHUTe OpaHnTenn. 3a pasiamKa Off MUHATATa TOAMHA KOra HAlMTe Hab/byayBaun 3aberexae
HeedukacHa ofbpaHa of cTpaHa Ha OpaHuTenuTe BO 14% of Hab/pyAyBaHUTE POYMINTA, OBaA
TOJMHA TOj IIPOLIEHT e HaMaJIeH Ha camo 5% (rpa¢mkoH 6p.57). Taka, MOXKe caMo fja KOHCTaTupaMe
leKa BO OBOj Iepuoy, OpaHUTENNTe CEeBKYIIHO BJIOXKN/IE [JOIOTHUTEIEH HAIOpP KAKO BO IIOITIEN
Ha TEOPETCKOTO IMOf00pyBaare Ha 3HAebeTO, TaKa U BO IIOIVIE]] Ha IOJOOpyBame Ha HUBHNUTE
pemTVHM 3a mpuMeHa Ha 3KII. Op oBre mopgaTony, co onpefeneHa j03a Ha OTpaHNYyBambhe, MOXKe
Jla TO fajieMe ¥ 3aKJIYYOKOT JieKa BO IpyKaBara II0CTEIIEHO Ce CIydyBa BHATPEIIHA JUCTUHKIjA
roMery OpaHWUTeNMTe Off ACIHEKT Ha Cllelujanusanyja Bo Hpu(ecHoHaNTHIOT aHTRKMaH, IITO
JOBeAyBa U /IO YHAIIPeAyBame HAa CaMIOT KBAJIMTET HA YC/IYTUTE IITMO THE MM TU IIPyXKaaT Ha
HVBHITE K/IEHTI.

Ianyu ogbpaHaTa ce mMOXKamu geKa

Hpyro 25%
He um 6ue
He um 6un IOCTaBEHN
ajieH MPUCTan uogasme
IO CUTE MOKas3u npubpaHm of
JO 13%

62%

Ipa¢ukon 6p.58

OrmpezerneHo BIOIIYBakbe BO OJHOC Ha MIHATaTa TOJMHA Ha II0/IeTO Ha epuKacHaTa ofbpaHa
MOXe Jla KOHCTaTypaMe Kaj IIOIUIAaKMTe KOUIITO OpaHUTe/NINTe I MMaJie BO OFHOC Ha IIPUCTAIIOT
1o nokasute. VIMeHo, 3a pasnuka of geBeT ciaydan Bo 2016 roguna u 8 cryyan Bo 2017 ropmHa,
Bo 2018 ropuHa 6paHuTenMTE BO 16 CiIydan ce mo)kanmie fieKa ce COOYMIe CO OrpaHMYyBamba
Off CTpaHa Ha CY[OT BO IIOIJIef, Ha IIPUCTANOT 10 fokKasuTe (rpadmkon 6p.58). OBa Mopa ja ce
TpeTHpa KaKo CepUMO3HO OrpaHNYyBarbe Ha IPaBoOTO Ha eyKacHa ofdpaHa, 0cOOEHO BO TEKOT Ha
IJlaBHaTa pacrnpasa. [lypu u la Mo>xeMe Jla HajJieMe HEKaKBO OIpaB/yBarbe 32 OTPAaHNYyBaIbETO
Ha IIPUCTAIOT [0 JOKa3)Te BO TEKOT Ha MCTparara Koja e, TeHepalHo, TajHa 1 C¢ YIITe jaBHUOT
0OBUHNUTEI He PaCIIojIara co JJOBOJIeH KBAaHTYM Ha JIOKa3H, I1a eBeHTYa/THOTO OTKPUBAaIbe Ha CUTe
IOKas3y 01 MOXKeJIO Jia ja OCyeTy ¥ HAIITeTH MCTparaTa, BO TEKOT Ha I7laBHATa paclipaBa OBJe
apryMeHTH, eHOCTaBHO, ce OecnpenMeTHN. TokMy 3aToa M 3auyAyBa IIpaKTMKaTa Ha CYHOT 3a
OpraHMYyBalbe Ha IPAaBOTO 32 YBUJ, BO JOKA3UTE U/ TaK, IPAKTUKATa KOja ILTO CE YIITE OICTOjyBa
3a OrpaHMYeH yBUJ, BO JOKa3UTe, BO YC/IOBM Ha IOBeKe 0OBMHETH, KaJie CYOT Ha OpaHUTeNUTe UM
I03BOJTyBa YBMJ] CAMO BO e/l Off JOKa3UTe 3a KOU CYHOT OJIydyBa JieKa I'o 3aceraar 0OBMHETHOT.
CMeTaMe JleKa e HY)KHO Jla Ce ICKOPeHM OBaa IIPaKTUKa Kaj Cy/JoBIUTe, OMfiejKi1 3a Hea He MOXe [
Ce HajJie HMKAaKBO HUTY TEOPETCKO HUTY MPAKTUYHO ONPaB/lyBaibe. YIITe IIOMa/IKy BO YCTIOBU Ha
IJlaBHA pacIpasa Koja € M Mopa Jla Cé TPeTUPa KaKo MOJI€ 32 LIeJIOCHO IIOYNTYBakhe Ha IIpaBara Ha
0OBUMHETIOT, @ BO IIPB IIAH 1 IIPABOTO Ha OfOpaHa.
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Hamu og6paHnara ce mMo)kamm AeKa BpeMeTo 3a IOATOTOBKA Ha of0paHaTa
He 611710 JOBOTTHO VTV MMAJIO PeCTPUKINI?

Ia
3%

He
97%

Ipadukon 6p.59

Ox npyra cTpaHa, I1aK, 3a[J0BOJIyBa OJOOPYBabeTO eBUICHTIIPAHO BO MOTJIEN HA BPEMETO 32
IIOAITOTOBKA Ha ofbpaHara. VIMeHo, OBaa rOiMHA 3a pasiaMKa Off MUHATaTa TOUHA, Ce YMHU JieKa
CYZOBUTE UMaJle oBeKe pasdupabe 3a MoTpebuTe Ha GpaHUTE/NTE 3 IIOATOTOBKA Ha OffOpaHaTa
KOU, OBaa TOAMHA, Ce MO)Ka/InIe JjeKa MMajle He[JOBOTHO BpeMe 3a MOATOTOBKA BO caMo 3% Off
cnydaute. OITHOCHO, perUcTpupame maf of 6% MyHaTaTa rofyHa Ha 3% oBaa rognHa (rpauKoH

6p.59).

,Ham/[ 06BUHETNOT Oele IIOy4Y€H 3a IpaBOTO Ha 6ecrmaTHa IIpaBHA IIOMOII

Ia 15%

He 85%

Ipadmkon 6p.60

Bo opHoc Ha 2017 rofiHa, 6enexxmme ogoOpyBame BO MOIVIES, HA HAYe/IOTO Ha MIPUCTAI 1O
OpaHUTe U BO IIOITIe], Ha TPAaBOTO Ha OecIIaTHA TpaBHa MoMolll. VIMeHo, 3a pasiiKa off MMHaTaTa
rOfiMHA KOTa OBa IPaBO Ha OOBMHETNTE He MM OMIO0 06jacHETO Off CTpaHa Ha CYHOT BO efHa
JeTBPTUHA Off IPEIMETIUTe, OFHOCHO 26%, Bo 2018 ropuHa, nMaMe mofobpysarme 3a ckopo 10%,
OJIHOCHO, BO 85% Off CIIy4JauTe, CyUnTe COOABETHO Il MH(OpMUpane 06BUHETHTE 32 OBA HIBHO
npaso (rpadukoH 6p.60).

VMajkn ro mpenBuy 3HaYEHETO HA IMPUCYCTBOTO Ha OPAaHMTENOT BO TEKOT Ha KPUBUYHATA
IIOCTAIIKa, a 0COOEHO BO TEKOT Ha ITTaBHATA paclpaBa Kajie 10 ITO/TH U3pa3 jjoaraar aJlBOKaTCKNUTe
BEIUTVHM 32 IIPABJM/IHA IIPMMEHA Ha €leMEHTHUTE Ha aKy3aTOpHaTa IVlaBHA paclipaBa, cMeTaMme
JleKa € COOIBETHO Jja TO IOBTOPMME MMHATOTOAMIIHMOT 3aK/Iy4oK off aHammsaTa. OpgHOCHO,
6apame peBupupame Ha ofipenoute of 3KII Bo Hacoka Ha 3TO/IeMyBatbe Ha 3aKOHCKMTE OCHOBM 32
3aJIO/DKMTENTHO IPUCYCTBO Ha OPaHNUTENOT BO TEKOT Ha KPYBUYHMNTE IIOCTAIKY, @ 0COOEHO BO TEKOT
Ha KPMBUYMTE TOCTAIIKY KOV IITO CE BOZIAT 33 KPMBUYHUTE JleIa 32 KO € TPeBI/eHa KagHa 3aTBOP
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1o 5 roguuaK. Bo Taa HacoKa, CMeTaMe JieKa OBOj 3aK/TY4OK € ITPETIO3HAEH U Off CTPaHa Ha CyJMuUTe
TOKMY IIPEKY ITOPAcTOT Ha IIOYKNTe 3a IpaBaTa Ha OOBMHETHTE 3a IIPUCYCTBOTO Ha OpaHUTENNTe.
Toxmy 3atoa, 1 BO OBaa IpPHUTOJA, I IIOBP3yBaMe IPABOTO Ha OeCI/IaTHA IpaBHA IOMOII CO
3a/J0/DKUTENHATa Of0paHa, a Co Iiel 3To/ieMyBame Ha MOXXHOCTA 3a IIPUCYCTBO Ha OGpaHUTeuTe
He CaMO BO C/TyJanuTe KOTa e HeOIIXOfHO Ja OuaaT mpucyTHu cornacuo oppenbure of 3KII, Tyky n
BO CUTe APYTH Cyday Kora He CTaHyBa 300p 3a 3a[JO/DKMTeNTHA Of0paHa, HO OOBMHETHTE CaKaaT
HMBHUTE ITpaBa Jia 'Y 3allITUTYBa OpaHNTeN, a Opajiy OTpaHMYeHNTe PUHAHCUCKH CPEICTBA He ce
BO MOYKHOCT MICTHOT Jla CU IO [JO3BOJIAT.

B IIPABO HA TTPEBEIYBAY-TOJ/IKYBAY

ITpaBoTo Ha mpeBefyBad OIHOCHO TOJNKYBad e IpeasusieHo Bo 4neH 9 of 3KII u ymarysa
Ha TOa JeKa Y4YeCHMIMTe BO IIOCTAIIKAaTa-OOBMHETMOT, OIITETEHUOT, NPUBATHUOT TY>KUTET,
CBEJIOLIMTE U JIPYTUTE YYeCHMUIM BO IOCTAIKaTa KoM 300pyBaaT CIyKOeH jasyK pasindeH Off
MaKeJOHCKMOT MMaaT IIPaBo BO IOCTAIIKAaTa Jja IO YIOTpeOyBaaT CBOjOT jasyK ¥ MUCMO. VIcTOTO
0Ba IIPABO Ce OIHECYBA I HA OCTAHATUTE 1A BO TOCTAIIKaTa KO MOXKAT Jla Cé jaByBaT BO CBOjCTBO
Ha CTPaHKU, CBENOLM U CJI. JOKOJIKY He TO pasbupaaT may 360pyBaaT jasMKOT Ha KOj ce BOAM
nocrankaTa. OpraHoT IITO ja BOAY MOCTAIKaTa MMa 0OBpPCcKa fla 06e36eu yCMeH TIPeBO Ha Toa
HITO JINLIETO ¥ IPYTUTE IO M3HECYBaaT, KAKO U MMCMEH NIPeBOJ] Ha UCTIPABUTE U HA APYTUOT MUIIAH
mokaseH Matepujas. IIpesegyBameTo ro BpIIy OB/IACTEH CYACKM IPeBefyBay, OHOCHO TONKYBad.

Ipu aHanM3a Ha HOAATOLUTE Off CIPOBEAEHNOT MOHUTOPVHT MOXeMe fa 3abelexxnme feKa
camo Ha 1 pacrpaBa He O ZOA€/IEH IpeBefyBad, fOfieKa IIaK BO OrpoMeH 6poj, 06BuHeTHTE He
HI Masie ToTpeba Off TAKOB, 32 CaMO Ha 14 pacIipaBy a e Ha3HadeH IpeBenyBad BegHall. Jako
e eBUJIEHTUPAH CaMO efleH eJHCTBEH CIy4aj, 0Ba He O6u Tpebaso fa e npudarinso, 0Co6eHo IITo
3aKOHOT € jaceH ¥ KOHI[M3eH II0 OAHOC Ha CTPAHKY BO ITOCTAIIKATa KOV He IO pa3bypaar jasmkoT
Ha KOj ce BOfy NocTamnkara (rpa¢yukon 6p.61).

anu 06BMHETHOT MMallle NOTPeHa Off mpeBefyBay
M Ja/IV TAaKOB Oellle JoieeH BeqHall

Ia, BegHam 14

He, nemarze norpeba 137

He, e 6ewe gogenex ' 1

0 20 40 60 80 100 120 140

Ipadumkon 6p.61
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ll ObJABA HA ITPECYIIA

3aKOHOT NpefBIUYBa IIpecyaTa BefHaIl fa Ouje objaBeHa OTKAKO CY[OT IIPETXOFHO Ke ja
uspede. JIOKOJIKy CyZOT He e BO MOXKHOCT i ja u3pede IpecyfiaTa UCTUOT JieH 110 3aBPLIyBabeTo
Ha IJIaBHATa PacpaBsa, Ke ro OfII0M 06jaByBambeTo Ha IIpecyfaTa HajMHOTY 3a TPHU JieHa 11 Ke TO
OIpefeNn BpeMeTO I MeCTOTO Ha 00jaByBameTo Ha mpecyfara. VspekaTa Ha mpecypara ce 4nmTa
jaBHO off cTpaHa Ha [IpeTcefjaTenoT Ha COBETOT BO IPUCYCTBO HA CTPAHKIUTE, HUBHNUTE 3aKOHCKM
3aCTAIHUIIM, TOTHOMOIIHNIIY 1 OPaHUTeN, HO MCTHOT ¥Ma OOBPCKA M HAKPATKO fia 'Y COOIIIITH
IpUYMHITE 32 JOHeCyBalbe Ha TaKBaTa Ipecypa.

I[To aHanusa Ha mopjaTounTe, Kou 6Gea CIOpefEeH) CO M3MMHATHUTE TOAMHM, jaCHO MOXKe Ja
ce YBUAM JieKa CyJIOT Cé NMOMAJIKy I'M IpPYMeHYBa 3a[0/DKUTETHUTE 3aKOHCKM Ofipefiou Kou ce
OfiHecyBaaT Ha oOjaByBame Ha Ipecygnara (rpa¢ukoH 6p.62). Ako Bo 2016 ropuaa** mporeHToT
Ha jaBHO 00jaBeHM IIpeCyAy ro MMa CBOjOT HajrojeM INK, OBOj IPOLEHT ce HamanyBa Bo 2017
ropyHa®, 3a Bo 2018 roguHa UCTHOT Ja € CO JOocera HajHM30K eBUieTUPAH MIPOLIeHT.

O6jaByBame Ha Ipecysa

74%
80%
’ 50% 50% 449 200
60%
26%
40% .
20%
0%
° 2016 2017 2018

mO6jaBena mHeobjaBena

Ipadukon 6p.62

Bps ocHoBa Ha Toa, MOXe [ja ce M3BJeYe ¥ 3aKIY4OK fieKa IPOLIEHTOT Ha HeobjaBeHU
IIpecyau ce 3To/ieMyBa Ofi TOfjMHa BO rofiuHa. Bo 2018 ropgyHa 0BOj MPOIEHT € YABOEH BO OfHOC
Ha 2016 ropgmHa Kora usHecyBaj caMoO 26%, MaKO YKa)XyBamaTa I BO Taa aHa/lIN3a ce BO HAacOKa
Ha HaMaJTyBame Ha OBOj NPOLIEHT U 3TOo/ieMyBaibe Ha TPACHAIIPEHTHOCTA Ha CY/IOT BO TIOI/ef, Ha
HeroBaTa paboTa IIpeKy jaBHOTO 06jaByBame Ha JOHeCeHUTe mpecyau (rpadukon 6p.63).

34IlerpoBcka H., Mucockn b., Ananusa Ha mogaroinute of Hab/byAyBaHNUTe CYACKM Iocrankyu Bo 2016 rogmHa,
Koanuumuja cure 3a npasuyuno cygeme, OBCE, Ckomje 2016 T.

35Mmucocku B., ABpamoscku I, IlerpoBcka H., Anannsa Ha mogaTtonute of Hab/by[yBaHUTE CyACKNU ITOCTANKM BO 2017
roguHa, Koamumja cute 3a mpasudaHo cyaeme, OBCE, Ckomje 2017 .
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Heob6jaBenn npecyan

100%
0,
50% 0% o
0 /
26%
0%
2016 2017 2018
Ipaduxon 6p.63

Mako cymor mma o6BpcKa fa My ru objacHM Ha OOBMHETOTO JINIlE YCTIOBHTE 3a >Kauba,
IIPABOTO HA >KaIba 1 OTOBOP Ha XKajIba, MICTUOT TOA C& IOPETKO IO MpaBu. VIMEeHO, CTaTUCTUYKNUTE
IIOfJATOLY Off M3MMHATITE TOAVMHY YIIATYBAaT HA TOA JieKa Oe/le)XnMe MOpacT Ha IPOLEHTOT Ha
HeobjacHeTI yC/IOBM 3a Jkajba Ha OOBMHETVOT BO IIOCTAmKara 3a 5% BO OFHOC HA M3MMHATATA
ropnHa. KorkperHo, Bo 2016 roguna® HeobjacHyBarbe Ha OBME YCIOBU Off CTPaHA Ha CyJOT 61710
3abemexxano Bo 24% op penmetute, Bo 2017 roguaa’®” TOj IIPOLIEHT € 3T0/IEMEH Ha 663Mam<y 45%,
3a B0 2018 ropuna fa mopacte Ha 50% Off BKYIHUOT 6pOj CIefieHN PaCIIPaBIL.

HOHO}IHI/ITCHHO, IIpegMeT Ha MIHTEpPEC HN 6ea U TIOCTAIIKNUTE BO KOU O6BI/IHeTOTO JInIe HeEMa
OpaHuTeN O MPUYMHA IITO, BO THE CUTYALMI, CMeTaMe [eKa CyJOT Tpeba Ja IOoCBeTH 0c0O6eHO
BHIIMaHIe Ha IIOYKNTe Ha OOBUHETNTE, a 0COOEHO 3a IPAaBOTO U YC/IOBUTe 3a >kanba. [To ofHOC Ha
OBa Ipallae, Hab/byyBadlTe eBUIEHTIPAJIE CAMO 2 HACIIPOTH 6 CIy4an (BUAHO Off rpapuuKuoT
IIpUKas3 HOJ0/Iy) KOra CYAOT He It 00jaCHII YCIIOBUTE 32 Xanba Ha OOBUHETHTE.

IToyku 3a mpaBOTO Ha >ka/16a Ha OOBUHETHOT KOj e 6e3 GpaHuTeN

6
6
5
4 2
3
2
1
0
Cynort ru objacHu Cypor He ru1 objacHU
yCIOBHMTE 32 XKanba yCTIOBMTE 32 XKanba

IpadukoH 6p.64

36IlerpoBcka H., Mucockn b., Ananmsa Ha mogaronute of Hab/byAyBaHNUTe CYACKM Iocrankyu Bo 2016 rogmHa,
Koannuuja cure 3a npasuyHo cyeme, OBCE, Cxomje 2016 ©

37 Ibid
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H 3AK/TYYOIIU U ITPEIIOPAKM

¢ Cé yiTe e 3ab6e/e)XUTe/IeH BICOK CTeIleH Ha OJJIOKEeHM paclpaBM BO CUTe CyfoBu. Vako
e 3abenexxaHo MOfOOpyBame Ha MPUCYCTBOTO HA OOBMHETUTE M HMBHUTE OPAHNUTENN BO
IOCTAIKITE, 3a0€e/Ie)KaH e HeraTUBeH TPEeH/ | Ha 3To/leMyBalbe Ha Ofl/IaralbeTo Ha paclipaBuTe
nopaau oTcycTBo Ha JO, cyiuja UaK YleH Ha Cy/leuK! COBET.
IIpenopaxka:
= 3ro/eMeHaTa CTAIKa Ha OTCYCTBA Ha CYAMUTE ¥ OOBUHNUTENIUTE MOXKe fia Oujie moKasaresn
32 HeJIOBOTHUTE YOBEUKI PeCyPCH BO CYOBUTE U OOBMHUTENICTBATA, I1a 3aTOA € IOTPEOHO

Jla ce HalpaBaT UCIUTYBamba BO IOI/IEl Ha OPOjOT Ha CyAuM ¥ OOBMHUTENNM, HO U Kaj
HVBHUTE CTPYYHU CITY>KOU.

= HeonxogHo e AKMIC pa Oupe KOOpAMHMpPaH M YCOIIACeH CO PAacIOpefuTe Ha
AKTMBHOCTY Ha CUTe Cy0jeKT! BO ITOCTAINKaTa.

= 3abeneXxaH € BIUCOK CTeleH Ha OTCyCTBa Ha CBEOOONM M/IM Ha OLITETEHATa CTpaHa
BO mocTamkata. lako CTaHyBa 360p 3a mmna 4ye IpuCyCcTBO HE € 3aJO/DKUTETHO 3a
OfPp>XKyBaib€ Ha paclipaBaTa, BO IOJIEM IIPOLIEHT OBJMIE OTCYCTBA BTH/IjaaT Ha TE€KOT, OTHOCHO
Ha JVTHAMIJKaTa Ha BOOCHEC HAa IIOCTAIIKNTE.

= Koa/mmuujata ja moBTOpyBa Iperopakara 3a obes0efyBarme COOABETHM CPEfiCTBa 3a
HelpeYeH IPeBO3 Ha /MliaTa KOM Ce OCY[AEHM WM IIPOTUB KOM € OIpefie/ieHa MepKa
HPUTBOP O CYHAOBUTE.

¢ 3a103apaByBalbe € I0PACTOT Ha U3PEKyBaIbeTO IOJIECHN MepK 32 00e36eyBatbe IIPUCYCTBO,
IMafoT Ha IIpMME€HAaTa Ha MeEpKaTa IIPUTBOP, KaKO M BKYIIHMOT IIPOLEHT Ha IPVMEHA Ha
OBIe MepKU BO caMo 18 % op cure HabpynyBaHn pouniuTa. Cemax, 1 MOKPaj IO3UTUBHUTE
CTATUCTUYKM TIOKa3aTenu, OenexxnuMe (aBopusyparbe Ha HEKOJIKY IOJIECHU MePKH, 1Ie/I0CHa
HeIIpyMeHa Ha FapaHIVjaTa 1 HelIpaBIIHA IIPMMeHa Ha KYKHMOT IIPUTBOP.
IIpenopaxa:
= TTotpeba op pepopma Ha 3KII u 3akoHOT 3a mpobatiuja, BO HACOKA HA OTBOPAEhE MOKHOCT
mpobalucKuTe CIyXO01 ja MMaaT HaJJIeKHOCT BO HACOKA Ha KOHTPO/A ¥ MOHUTOPVHT
Bp3 eduKkacHaTa IpMMeHa Ha IOJIECHHUTe Mepku 3a obesbemyBame mpucyctso. Ha
TOj HA4YMH, CYAOT 61 HOOWI ClelujanusypaHa cayx6a koj 6u My faBama COOIBETHU
HOJJATOLIM 3a OLleHKA Ha PM3MKOT Ha OOBMHETUOT U 61 BpIena IpodecuoHaneH Hafi30p
Bp3 IIpMMEHATa Ha OBJ€ MEPKIL.

L YHanpenyBaH;e Ha KaITaUTETUTE Ha 1'Ip06aI_U/ICKI/ITe C]'Iy)K6I/I I HUBHA ITIOTECHA copa60T1<a
Cco nom/mnjaTa, CO IeJ1 IpaBMIHA IIPMIMEHA Ha OBaa €BEHTYa/THAa HOBA HA[IJIEXKHOCT.

¢ 3a nosnpaByBame e (PAKTOT eKa e HaMajleH OpOojoT Ha OTCYTHM OpaHUTENU BO TEKOT Ha
POUMIITATa KOTa Ce OIIpefieTyBasl WM OWI ollpefie/leH IPUTBOPOT IIPOTUB OOBMHETHTE JIUIIA.
Cemak, 1 okpaj (akToT ieka ce paboTU 3a IPaKTHKa Koja He e ycormaceHa co 3KII, gocra
YecTM Ce POUMINTATa BO YCIOBM HA OIpefielieH MPUTBOP 6e3 MPUCYCTBO Ha OPaHUTENOT
Ha OOBMHETHOT, CO IITO BO TOJIeMa MepKa Ce PYLIM NpaBOTO Ha epMKacHara offdpaHa Ha
06BIHETOTO JINIIE.
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IIpenopaxa:

= Pepopma na 3KII Bo HacoKa Ha 3aJO/DKUTETHO IPUCYCTBO Ha OPAHUTENOT HA 0OBUHETHOT
BO TeKOT Ha CHTE POYMIITA KOTa Ha OOBMHETHOT MY € OIIpefie/ieHa MepKaTa IPUTBOP.

¢ 3a0erexxaH e TPeH/l Ha HaIyLIITalbe Ha JaBatbe BOBEJHI FOBOPH Off CTpaHa Ha OpaHUTeNNTe,
a HOTMpaHa e U HeJIOBO/THA TIOITOTBEHOCT Ha 0OBMHNTENNTE BO TIOT/IEN, Ha I3HECYBAETO
Ha BOBE[JHITE FOBOPI. 3a0€/IeKaHO € YNTarbe HA OOBUHNUTENTHIOT aKT HAMECTO AP>KErbe Ha
BOBEJIEH TOBOP, HO I U3HECYBabe I IIPe3eHTIpambe Ha JOKa3! BO BOBEHMOT TOBOP.

IIpenopaxa:

= HeonxopHo e fa ce opranmsupaar ob6ykm 3a CybjeKTUTe BO MOCTAlKaTa BO BPCKa CO
3HaYemeTo, ToTpebaTa u popMaTa Ha aBaHETO BOBEMIEH TOBOP.

¢ 3abenexxaHy ce CIydam Kaje CyfoT He My IIOjaCHMI Ha OOBMHETMOT 3a IITO € OOBMHET,
IypM U BO CUTyallMja Kora OOBMHETMOT MCTaKHA JieKa He pasbupa 3a IMTO e OOBUHET.
HanoBpsaHo Ha oBa, 3abeneXaHo e feKa Cy[UNTe He TY IOoydyBaaT OOBUHETUTE 3a CHUTeE
IpaBa KOM MM IIpMIaraaT BO KpMBMYHATA IIOCTAIIKa.

IIpenopaxa:

L] HCOHXOJIHO € CEH3UTVBU3NPabE HA CyINNTE BO IIOITIEN Ha HOjaCHYBaH)eTO Ha IIpaBara,
HO U Ha [1€7I0TO KO€ Ce CTaBa Ha TOBAp Ha 0OBIHETOTO nune. Heonxom—la € IIpOM€Ha BO
IIpakcaTa Ha TOJIKyBaib€ Ha O]IPCJI6I/IT6 of 3KII 1 HUBHO CIIpOBENNYBab€ BO IIpaKca KakKo
611 ce OBO3MOXKIIA I‘apaHI_U/Ija 3a IpaBNYIHOCTA " O6jeKTI/IBHOCTa Ha CyICKHUTE ITpOLECH.

¢ 3abere)xaH e cepro3eH Iaj Ha OpojoT Ha jafieHu IIpM3HaHNja 3a BIHA BO TeKOT Ha IJIaBHAaTa
pacipaBa mpep cute Hab/pyayBanu cyfnoBu. COpefieHO CO MUHATIUTE FOAVHY HajApacTUYHY
ce HaMaJlyBamara Kaj OCHOBHUTE CyfioBM, burora, Benec n Ckomje 1.

YBupeHa e Kopenanmja moMery TeXXITHaTa Ha KpYBIYHOTO JIEJI0, HICKATa Ka3HeHa ITOINTIKA
Ha CyAMNTe IO CIIPOBEfEHNTEe IJIAaBHU PACIpaBU, CTPOTOCTA M HEMPEeABUAINMBOCTA HA
CaHKIMITE BO YC/IOBM HA [laBambe IIPM3HAHNUE 3a BMHA, KAKO M y/IOTaTa Ha Cy#OT U Ha
OpaHUTENOT BO OL[eHKATa Ha IIPU3HAHMETO KaKO HeraTMBHYU GakTopy 3a IMpuMeHa Ha OBaa
IIOCTAIIKa 3a 3a0p3yBalbe Ha ITIaBHATa pacIlpaBa.

IIpenopaxa:

= CpoBefyBame ONCEXHA aHanMuM3a Ha (PAKTOPUTEe KOM BJIMjaaT BP3 JOHECYBAETO Ha
OflTyKaTa Ha 0OBMHETHTE 32 jaBarbe IIPM3HAHME 32 BIHA BO TEKOT Ha IJIABHATa pacIpaBa.

L HaILOT Ha IIpyIM€HaTa Ha 3a6p3aH1/[Te IIOCTAIIKN, a 0c06€eHO Ha IToCTalKara 3a IIpy3HaHNe
3a BIMHA, MOXX€ [1a C€ TOJIKYyBa KaKO IIaJf Ha uOBep6aTa BO CyA#oT, I1a mnmopagm Toa €
HEOIIXOAHO [ja Cc€ IIpe3eMaT Y€KOpM KOH nono6pyBaH>e Ha jaBHaTa C/IMIKa 3a CyJOBUTE. Bo
Taa HaCOKa, IIpernopavyBaMe JOIIOTHUTE/THA o6y1<a Ha CyauunTe n 6paHI/ITe}II/ITe BO BpCKa
CO HIMBHATAa yJI0Ta BO TEKOT Ha IIPMI3HAHMETO Ha B/HA.

= TTomo6pyBame Ha yloraTa Ha Cy[oT BO 00jacCHyBambeTO Ha OMTIETO Ha [IeNI0TO 3a KOe LITO
00BMHETHOT JjaBa MpU3HAHNE.

= JlonomHuTETHM OOYKM 3a Cy[UMTe 3a IIPOBEepKa Ha JOOPOBOMHOCTA Ha MPU3HAHMETO,
KaKO ¥ Ha CBECHOCTA 3a IOC/IeIUIINTE Off IPU3HAHMETO Ha BIMHATA.
= CeHsubunusyparme Ha Cy[UMTe 3a 3aLITHTA HA IIpaBaTa Ha OOBMHETVOT BO yC/IOBM Ha

flaBarbe Ha IIPM3HAHNUE 32 BMHA BO OTCYCTBO HAa OpaHUTEN BO 3aKOHCKM [JO3BOJIEHUTE
CITydau Py CKpaTeHa [OCTAIKa.
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= IIpeouenyBame Ha IOTpebaTa 3a BOBEyBambe CUCTEM 3a IIPEBUIMBOCT Ha CAHKLIMUTE
BO YCTIOBY Ha laJieH) IPU3HaHM]ja, IPEKY jaBHO IOCTAITHY U He3a/I0/KUTETHY YIIaTCTBA 3
oIMepyBarbe Ha BUJIOT VI BICVHATA Ha CaHKLMjaTa, Wiy Haarpagoa Ha AKMIIC cuctemoT
3a Jla MOXKe Jla [jJaBa CTaTUCTMYKM IIOJATOLM 3a IIpOCeYHaTa Kas3Ha 3a OIIPefelleHO
KPMBMYHO JI€JI0 BO YC/IOBY Ha CJIMYHM ONIECHYBAYKY ¥ OT€KHYBAa4Ky OKOTHOCTH.

= OrcTpaHyBame Ha IPAKTUKATA HA MPUKPUEHV 3aKaHU Of CTPaHAa HAa OOBUHUTEINTE
KOH OOBMHETHTE, 0COOEHO IPeKy MULNUTUPABETO CO MpYMeHaTa Ha MepKara IIPUTBOP,
HEj3MHO CIIpedyBambe Off CTPaHa Ha CyiuuTe I HelprdaKkarme Ha BaKBIUTe IPU3HAHNMjA.

¢ 3agoBonyBa (aKTOT fieKa MMaMe I0Zo6pyBame BO OZHOC HA MIHATATA TOAVHA BO HOITIET,
Ha ¢akTMyKaTa IIOTKPENeHOCT Ha Ipu3HaHMjata 3a BUHA. OZHOCHO, 1ypu Bo 76% of
CIy4anTe Kora oOBMHeTHUTe fajle IPU3HAHME CYLOT U3BeN T0Ka3) COOMIBETHMU 110 KBAIUTET
u xBaHTHTeT. CeIlak, 3a >Kaj, cé yIITe HajuecT J0Ka3 € M3BOAIOT Off Ka3HEeHaTa eBUIEHIN]a.

IIpenopaxa:
= Pepopma na 3KII Bo Hacoka Ha IpefBUAYBale Ha IIOCEOHO JOKA3HO POUMIITE 3a
YTBpAlyBakbe Ha BUJOT U BUCMHATA Ha CAHKILIMjaTa 110 AafleHO IIpU3HaHMe Ha BMHA.

¢ 3a >KaJl, eBUJIeHTVpaHa e IPaKTHKa BO YC/IOBM Ha IpU3HAHME HAa BMHA CYZIOT, OCBEH 3a
BIHATA JIa He HOCH OJUTyK! 1 3a IITETATa, CO IITO Kaj jaBHOCTa Ce HaMaJyBa joBepbara BO
CYHOT KaKo e(MKaceH 1 IpaBUyeH apouTap.

IIpenopaxa:
= TIpomena Ha 3KII Bo Hacoka, BO cydyauTe Kora OOBMHETHOT fia/l IIpU3HaHME 3a BIHA

BO TE€KOT Ha IJlaBHATa paclipaBa 1 € H06apaHo OLITETHO H06apyBaH>e, cynoT HOKpaj 3a
BIHATA 3aJO/DKUTENHO Ja MOHECE OJTyKa M 110 OTHOC Ha OIITETHOTO 6apaH>e.

¢ 3abene)xaHO e OTCTalyBame Off 3aKOHCKMOT pPefoCiel Ha V3BeAyBame Ha JOKa3NTe,
OIHOCHO, IOpaay eKOHOMMYHOCT Ha IIOCTAIKaTa, M3BeyBaHM Ce JJOKa3u Ha ofbpaHaTa
npep fa 6upaT U3BeAEHM JOKa3y Ha OOBMHUTEICTBOTO.
IIpenopaxa:
= TTorpebHO e 1a ce BOBeaT CTaHAAP/AY, OFHOCHO BOETHAYYBahe Ha [IPAKCATa Ha CYAUNTE KOra
7 BO KOja MepKa MOYKaT Jla TO M3MEHAT 3aKOHCKM NIPENBUEHNIOT PEOCTIe]] Ha M3BElyBatbe Ha
JIOKa3uTe Opajy pa3Hy OCHOBIL I10TpeOHO e CyammTe leTaiHo fja I 06pas/IoKyBaaT CBOITE
OITKM 3a M3MEHA Ha PENOC/IeNOT Ha NOKaXKyBarbe, CO LIe [la Ceé OCUTYpaaT JieKa IIOCTON
€IHAaKBOCT Ha OPYy>KjaTa U [ieKa TOBAPOT Ha JOKAKyBarbe He e IpedpieH Bp3 ofdpaHara.

¢ EBujieHTIpaH € MOpPacT Ha TPEHAOT BKPCTEHOTO UCIUTYBatbe [ja He Oujje OrpaHIIeHo Ha
(daxTHTe MI3HECeHY IIPY IUPEKTHOTO UCIUTYBabe.
IIpenopaxa:
= TToTpebHO e fja ce CIIPOBeNAT JOIOTHUTETHU 0OYKM 32 HAYMHOT Ha BOJCHe Ha BKPCTEHO
VCINUTYBambe, HO ¥ HAYMHOT Ha KOj CYHOT Tpeba Jja ja IleHM T03BOJIEHOCTa Ha MpalllambaTa
Bo BKpcTeHoTo mcnutysame. CormacHo 3KII, kaj oBa mcnmuTyBame €JMHCTBEHOTO
OrpaHNYyBalbe € BO IOI/Ie[l Ha HeroBaTa OrPAaHMYEHOCT Ha (DAKTUTe U3HECEHN BO
IMPEKTHOTO MCIIUTYBalbe, HO He PeTKO BO IIpaKcara ce 3abeexxyBa CyAunTe, a i IPyruTe
y4eCHUIIM BO IIOCTAIIKATa, [a Cé PaKOBOJAT II0 CBOEBU/IEH IIA6/IOH, OfHOCHO /Ia ja IIeHaT
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II03BOJIEHOCTA Ha BKPCTEHNTe IIpalllalkba CaMo BP3 OCHOBA Ha Ipallla/H1Te 300pOBY KON
ce ynoTpebeH BO IPallambeTo.

¢ 3abernexxaH e TpeH[ Ha IIOPACT Ha HelpaBMIHAaTa yIoTpeba Ha wieHoT 383, ct. 5 ox 3KII,
IIOTOYHO MpallakaTa Off CYAOT Aa IIPepacHaT BO MOCeOHO NCIUTYBAbE.
IIpenopaxa:
= Jlorpe6HO e fja ce HampaBaT AONONHUTENHM Ipenmsupamwa Ha 3KII, HO n obykm Ha
CyAuuTe BO BPCKa CO IPABOTO [a IOCTaBYBaaT Ipallama Ha CBEJOLNTE VM BEIITALNTe,
CO IeJI 1a Ce HAIYLITM VMHKBM3UTOPHATA IIpaKca Ha yTBpAyBame Ha daktu. Of ocobeHo
3Haueme € fla Ce HallpaByM pasTpaHNYyBame IIOMely I10jaCHyBameTO Ha OKOTHOCTHU
U YTBPOYBAamETO Ha HOBYM OKOJHOCTH, a COITIACHO HOBHUTE aKy3aTOPHM Hadena Ha
IIOCTAIIKATa, Kafie HEeIIPJUCTPACHOCTA VM HEYIECTBOTO Ha CY/IOT BO IIOCTAIIKATa Ce KpeHaTu
Ha IIOBMCOKO HMBO 3a pasnm(a on HpeTXOHHI/IOT MOJE/I Ha I/IHKBI/ISI/ITOpHa IIoCTaIlIkKa.

¢ 3abenexxaHa e HeBOe[HAYeHa IIpakca BO IIOITIN, Ha M3BeNyBambeTO Ha MaTepyjaJHUTEe
moxasy. OBaa Ipakca BO rojieMa Mepa ce TOJ/DKM Ha OTCycTBOTO Ha onpenba Bo 3KII xoja
Ke TO peryampa Ha4MHOT Ha KOj Ce M3BeflyBaaT MaTepMja/HUTe JOKa3y, I1a IOpajy Toa BO
IIpaKcaTa MMa pas/IMYHY TONKyBama. VIMeHo, Iel of CyauuTe I KOPUCTAT OfpefduTe of
crapuoT 3KII u cammuTe M usBenyBaaT JOKa3NTe, JOJEKa BO MHOTY MaJl e/l € U3BPIIEHO
Ipe3eHTUPame Ha JJOKasuTe Off CTPaHa Ha CTpaHKaTa Koja I' Ipefijiara.
IIpenopaxa:
= Koanuiujara cMeTa JleKa BO [yXOT Ha aKy3aTopHOcTa Ha nnoctoeyknot 3KII, HeonmxomHo
e ma ce Hampasar usMenn Bo 3KII, wim BoegHauyBame Ha CyACKaTa IIpaKca Kako Ou

C€ OBO3MOXUIIO MaTepI/IjaHHI/ITe AOKa3M fa ' Ipe3€eHTUpaaT CaMUTE CTPAaHKM KOU I'
IIpefjaraat 1 Toa Ha Ha4MH U BpEME Koe Ke ro OoIpenenar co IMcTaTa Ha TOKa3.

¢ 3abesexxaH e IOpPAacT HAa TPEHAOT CYHOT [ja TO MCIUTYBAa OOBMHETVOT KOj CaMMOT Ce
IpepIara 3a CBefioK, a e 6e3 OpaHuTeI.

IIpenopaxka:
= HeomnxomHo e HamymiTame Ha BaKBaTa IIPaKca, a COIVIACHO HMPETXOJHO CIIOMEHATUTe
Havesla Ha aKy3aTOPHOCT 1 afiBepcapujanHocT Ha nocrtoeuknot 3KII, kako cynoT He 61

OCTaBMJI BIIEYATOK [J€Ka € IIPUCTPACEH CO ITIOCTABYBalbe Ipallarba KON Ke oflaT BO ITpMjior
Ha OGBMHUTEICTBOTO M/IM HA 0;[6paHaTa.

¢ HotupaH e HanmpeloK BO IOITIE] HA ay/IM0-BMU3YETHOTO CH/MAalbe Ha pacIpaBUTe, HO CellaK
IIPeOB/Ia/lyBa BOJEHETO 3AMMCHUK IPEKY JUKTUPalbe Off CTpaHa Ha Cy[MMTe.
IIpenopaxa:
= TloTpe6HO € WTHO Ja ce HANYWITH IIpaKcaTa Ha AVMKTHpPare, OHOCHO Mapadpasupame
Ha IpallamaTa ¥ MCKAa3WUTe Off CTPaHa Ha CypujaTa. Bo oBaa Hacoka e HEOIXOfHO Ja ce
aJIoNMpaaT COOABETHN CPENCTBA KaKO OV ce OBO3MOXXWIO aylMO-BU3YeTTHO CHVIMAIbe
Ha pacrpaBHTe CO Iie/l Jia Ce 3ajakHe O00jeKTMBHOCTA, CUTYPHOCTA M INpPaBMYHOCTA Ha
IIOCTAIKaTa.

¢ 3arpipKyBa TPEH[JOT Ha I[OPACT HA HEEeJHAKBMOT TPETMAH Of CTPaHa Ha CYJOT KOH
OOBUMHUTENOT U OffOpaHara.
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IIpenopaxa:

u YHaHpe;lyBaI-be Ha yioraTta Ha CyIOT IIPE€KY IOIIOTHUTETHN O6yKI/I n CeHSI/I6I/IJII/[3]/IpaH>e
Ha CyIMNTE 3a 3HAYCIHETO Ha €X parte KOMyHI/IKaLU/IjaTa HOMef‘y CyIoT 1 CTPaHKUTE.

¢ 3arpinKyBa TPEHZIOT, 3a0e/IeKaH U MIHATaTa TOAMHA, Ha IIOCTOeHhe HelIPaBUIHA IPUMeHa
Ha ofpen6ute o 3KII Bo mor/Ien Ha UCKITydyNBatbe Ha jaBHOCTA Of ITTABHITE PACIIPABIL.

IIpenopaxa:
= 3akoHCKO mopobpyBame Ha oxpendute on 3KII co xom ce ypenyBa IpUCYCTBOTO Ha
jaBHOCTa BO TEKOT Ha IIABHUTE PACIIPaBl, a CO L€/l HUBHA HOC/IENHA IIPYMeHa, 0COOEHO
MMajKu ro mpenBuy GpakToT Ha 3HA4eHeTO Ha jaBHOCTA BO IIOIVIE], Ha 3rO/IeMyBambeTo Ha
foBepbaTa BO HE3aBMCHOCTA Ha CyCKaTa BIACT.

03arpM>KyBa TPpEHAOT Ha BJIOIIYBalb€ Ha MMHATOTOAVIIHNUTE IIOAATOLM BO OJHOC Ha
HaBPEMEHOTO 06jaByBa}be Ha MECTOTO 1 BpEMETO Ha CylerbarTa.

IIpenopaxa:

L] SFO}IeMYBaI-be Ha VIHBECTNpPaib€ BO YOBEYKNUTE M BO TEXHNYIKNTE KaIllalMTETV Ha CYyJOBUTE

¢ [IpucycTBO Ha IpakTMKaTa Ha CyAMUTE A MMAaT aKTMBHA POJja BO TEKOT HA IJIaBHATa
pacnpaBa. Ha Toj HaunH Kaj jaBHOCTA Ce ;OOMBA BIIEYATOK fieKa CTAHYBa 300p 3a IPUCTPACHN
WIN, [y P, OfMA3I0/bYOUBIY CY/IVIL.

IIpenopaxa:
= Jlocnenna npumeHa Ha ofpenbute ox 3KII Bo moren Ha ymorara Ha CyfjOT BO TeKOT Ha
I7IaBHATa paclipaBa.

¢ 3azoBONTyBa (AKTOT fieKa IOCTOM MOf0OpYBatbe Ha MepleNniyjaTa Kaj Hab/byfyBadnTe 3a
edrkacHOCTa Ha ofbpaHaTa IITO 0OBMHETHUTE ja KoOmTe of HUBHKUTe OpaHnTenu. Cemak,
3a )KaJI, IMaMe 3rojieMyBatbe Ha IOIIaKNTe Ha OpaHUTeNNnTe BO OFHOC Ha IPUCTATIOT O
IOKa3uTe.
IIpenopaxa:
= Jlocnenna npuMeHa Ha oppenbute of 3KII u enuMuHMpame Ha IpakTUKaTa Ha CYAOT
3a OrpaHMYyBame Ha [IPABOTO HA IPUCTAN HAa OPAHNTENNTE IO CUTE JJOKa3y, 0cO6eHO

BO TEKOT Ha IVTaBHAaTa pacIipaBa, KaKO M €IIMINHNPAmbEe Ha IIPAKTUKATA 32 CEIEKTUBEH
IIpUCTaIl 1O JOKa3NTe BO YCIIOBM HA IIOCTOCHE HA IoBeKke 0OBUHETH anna.

¢ 3agoBonyBa GaKTOT IeKa Cy/IOT MMaJl 3TO/IeMeHO pa3buparbe 3a IoTpebuTe Ha GpaHUTeNNTE
BO OJIHOC Ha BPeMETO 3a MOATOTOBKA Ha Ofj0paHaTa, Kako U IOJOOpPYBaWmETO BO OIHOC
Ha MIHaTaTa TOfIMHA U BO IIOIJIe], Ha PaBOTO Ha OOBMHETMOT Jia TO Y)XKMBa IMPaBOTO Ha
GecrraTHa IIpaBHA TIOMOIIL.

¢ 3a nodanba e feka HEKONKy TOAVHM IO pel He MoO)KeMe fa OupeMe cCBefony Ha
IVMICKPMMMHAIIV]jA Off CTPaHa Ha CY/IOBMTE II0 OCHOB Ha paca MM IOJL.

¢ 3amodanba e mpakTUKaTa CyAMUTE [ja HEMaaT FeHePYPAHO HeraTUBEH 3aK/Ty4OK BO HOITIE],
Ha OOBVMHETHUOT KOj ce OpaHel co MOTYebe.
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Analizé e té dhénave nga monitorimi i procedurave gjyqésore né vitin 2018

B HYRJE

Koalicioni “Té gjithé pér gjykim té drejté” éshté rrjet i 14 organizatave té shoqérisé civile, i formuar
me misionin kryesor pér ti vézhguar proceset gjyqésore né vend, me qéllim té rritjes sé respektimit té
standardeve pér gjykime té drejta para gjykatave té vendit, identifikimit té problemeve té trashéguara
né sistemin gjyqésor dhe nxjerrjes né pah té nevojés pér reforma ligjore dhe institucionale, njoftimit
té publikut me standardet pér gjykim té drejté dhe forcimit té besimit té qytetaréve né sistemin e
drejtésisé dhe gjyqésiné né pérgjithési, si dhe ti zvogélojé mundésité pér trajtim joadekuat té paléve
né kontest nga ana e gjyqtaréve dhe pjesémarrésve e tjeré né proceduré.

Pér kéto arsye, por edhe pér shkak té fillimit té njé procesi té reformave né gjyqési qé ndikon
drejtpérsédrejti ose indirekt né punén e gjykatave, Koalicioni né vitin 2018, sikurse edhe né tre
vitet e méparshme, me mbéshtetjen financiare té¢ Misionit té¢ OSBE-sé né Shkup, e realizoi projektin
"Mbéshtetja e reformave gjyqésore dhe atyre té drejtésisé penale” (Supporting Judicial and Criminal
Justice Reforms). Gjaté zbatimit té aktiviteteve, theksi u vu né inicimin e debatit publik, veganérisht
ndérmjet ekspertéve, né lidhje me té dhénat e pérpunuara, t&¢ mbledhura pérmes vézhgimit té
procedurave gjyqésore gjaté 3 viteve té fundit. Pér kété géllim u organizuan dy ngjarje publike, né
formé té tryezave té rrumbullakéta, ku, pérveg pérfagésuesve té Koalicionit dhe Misionit té¢ OSBE-
sé, morén pjesé edhe gjyqtaré nga Gjykatat Themelore, prokuroré publiké, avokaté, pérfagésues té
Késhillit té Evropés, si dhe pérfagésues té sektorit qytetar dhe té mediave. Né kuadér té aktiviteteve té
projektit éshté pérgatitur edhe kjo analizé, né té cilén jané pérpunuar té€ dhénat e mbledhura gjaté vitit
2018, ku éshté dhéné pasqyré e shkurtér e situatés né gjyqési, si dhe rekomandime pér avancimin dhe
pérforcimin e pavarésisé, efikasitetit dhe efektivitetit té procedurave gjyqésore.

H METODOLOGJIA

Mbledhja e té dhénave pér nevojat e késaj analize u realizua pérmes hulumtimit né terren,
gjegjésisht pérmes pranisé fizike t&€ vézhguesve t€ Koalicionit né sallat e gjyqeve né 9 gjykata
themelore né té gjitha 4 zonat e apelit. Pér kété géllim u angazhuan 16 vézhgues profesionalé, juristé
té diplomuar me eksperiencé shumévjecare dhe té cilét kané njohuri mé té detajuara té materies sé
té drejtés penale dhe vecanérisht té Ligjit aktual pér procedurén penale. Pér géllimet e hulumtimit
u organizua njé trajnim njéditor pér vézhguesit, dhe mé pas ata u shpérndané dhe morén pjesé né
sallat e gjykatave né cilési té publikut. Vézhguesit u udhéhoqén nga parimet e objektivitetit dhe té
mosndérhyrjes, e po ashtu kishin pér detyré ta respektojné edhe parimin e konfidencialitetit.

Pérzgjedhja e 1éndéve qé u pérfshiné né hulumtim u bé né ményré té rastésishme, edhe pse
u béné pérpjekje pér té pérfshiré njé mostér pérfagésuese, gjegjésisht té pérfshihen procedura
pér vepra té ndryshme sipas pérfaqésimit mesatar té veprave penale né procedurat gjyqésore té
publikuar né raportet vjetore pér punén e gjykatave, por edhe analizat vjetore té Koalicionit.

Pér nevojat e hulumtimit u pérgatit njé pyetésor i vecanté, i sistematizuar, né té cilin
vézhguesit i futnin té dhénat e mbledhura. Ky pyetésor ndryshohet dhe pérshtatet sipas nevojave
té hulumtimit ¢do vit, me ¢rast béhet riformulimi i pyetjeve té caktuara, ose shtohen pyetje té
reja pér té siguruar saktési mé té madhe té té dhénave té grumbulluara, por edhe me géllim qé té
pérfshihen indikatoré shtesé pér gjendjet konkrete té konstatuara, me qéllim qé ato té hulumtohen
meé detajisht. Pyetésori pérbéhet nga 75 pyetje, té cilat, pérveg té dhénave té pérgjithshme pér rastin
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e vézhguar, i referohen rrjedhés sé shqyrtimit kryesor dhe né ményré adekuate e ndjekin rrjedhén
e procedurés para gjykatés, ndérsa theksi éshté véné né disa institucjone té cilat e shénojné kalimin
nga procedura inkuizitore né procedurén akuzuese penale. Pyetjet jané konceptuar né ményré té
tillé qé t& mundésojné pérfshirjen e indikatoréve cilésoré dhe sasioré pér shkallén e zbatimit té
Ligjit pér procedurén penale (LPP), por edhe té dokumenteve té ratifikuara ndérkombétarisht, qé e
rregullojné té drejtén pér gjykim té drejté. Pyetjet e mbyllura qé ofrojné dy ose mé shumé pérgjigje
jané pjesa dominuese e pyetésorit dhe ato mundésojné pérpunimin kompjuterik dhe statistikor té
tendencave té caktuara té vérejtura si problematike ose pozitive gjaté zbatimit t&¢ LPP-sé. Kéto pyetje
jané plotésuar me disa pyetje té hapura, ku vézhguesit mund t'i sqarojné né ményré pérshkruese
disa pérgjigje, t'i japin piképamjet e tyre, si dhe té shénojné fakte pér té cilat nuk éshté paraparé
ndonjé pyetje konkrete né pyetésor. Né kété ményré, éshté e mundur té pérfshihen mé shumé
tregues cilésoré té procedurés, né ményré qé t&¢ dhénat qé merren nga ana e vézhguesve té japin njé
pasqyré té qarté, té drejtpérdrejté, objektive dhe transparente té 1éndés penale ose shqyrtimit qé i
nénshtrohen monitorimit.

B TE DHENA TE PERGJITHSHME

Pér té arritur shpérndarje sa mé t€ madhe té aktiviteteve té projektit, sidomos té komponentit
té monitorimit gjyqésor té procedurave penale, u krijua njé rrjet vézhguesish té shpérndaré né té
katér zonat e apelit, me até qé u pérfshiné gjykatat e méposhtme: Shkup, Veles, Tetové, Manastir,
Prilep, Shtip, Strumicé, Ohér dhe Kumanové. Né kuadér té kétij procesi u vézhguan gjithsej 415
seanca gjyqésore, gjegjésisht 300 1éndé penale. Numri mé i madh i shqyrtimeve, gjegjésisht léndéve,
duke pasur parasysh edhe madhésiné dhe véllimin e punés, jané vézhguar né Gjykatén Themelore
Shkup 1 né Shkup - 108, Veles - 48, Tetové - 25, Manastir - 73, Prilep - 25, Shtip - 27, Strumicé - 25,
Ohér - 56 dhe Kumanové - 28 (grafiku nr.1). Né aspekt kohor, monitorimi zgjati 7 muaj, duke filluar
nga muaji prill i vitit 2018 e deri né fund té néntorit t€ vitit 2018, me qéllim qé t&¢ mblidhen sa mé
shumé té dhéna nga té cilat do té mund té nxirreshin pérfundime, udhézime dhe rekomandime.
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Grafiku nr.1

Veprat penale qé u evidentuan né léndét qé u ndoqén jané té llojllojshme, sikurse edhe né
vitet e kaluara, por ajo qé éshté karakteristike, éshté fakti se variacionet e njéjta té veprave penale
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pérsériten pér té katértin vit radhazi, e ato jané veprat penale kundér pronés dhe trupit, veprat
kundér rendit publik, veprat penale kundér detyrés zyrtare etj. (grafiku nr.2).
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B SHTYRJA E SHQYRTIMEVE

Kushti i paré pér mbajtjen e shqyrtimit kryesor éshté prania e personave té thirrur né shqyrtim.
Mosparagqitja e personit té thirrur né ményré té rregullt né shqyrtimin kryesor shkakton pasoja
té ndryshme dhe reagim té ndryshém nga gjykata varésisht nga cilésia e personit qé nuk éshté i
pranishém né shqyrtimin kryesor’.

Pasojat qé i parasheh ligji pér mungesén e paditésit té autorizuar i cili éshté thirrur né ményré té
rregullt dhe nuk éshté paraqitur pas pranimit té rregullt té thirrjes, dallojné varésisht nga ajo se a béhet
fjalé pér prokuror publik (PP) apo pér padités privat. Nése béhet fjalé pér PP i cili nuk paraqitet né
shqyrtim dhe nuk e arsyeton mungesén e tij, ai do té dénohet, por nése paditési privat nuk paraqitet
né shqyrtim dhe nuk e arsyeton mungesén e tij, pasojat jané shumé mé serioze - gjykata do té marré
aktvendim me té cilin do ta ndérpresé procedurén. Sidoqofté, shqyrtimi kryesor mund té¢ mbahet
vetém né praniné e paditésit té autorizuar.

Nga ana tjetér, prania e té akuzuarit né shqyrtimin kryesor paraqet themel té sé drejtés pér
gjykim korrekt dhe té drejté, prandaj éshté e pakonceptueshme té zhvillohet procedura né mungesé té
atij qé "gjykohet". Megjithaté, ligji parasheh pérjashtime nga ky rregull, té cilat lidhen me situatat kur:
1) i akuzuari éshté i pérjashtuar nga shqyrtimi kryesor, gjegjésisht kur ai éshté larguar nga salla e gjyqit

1 Kallajxhiev G., Llazhetiq G., Nedellkova L., Denkovska M., Trombeva M., Vitllarov T., Jankullovska P., Kadiev D.,
Koment i Ligjit pér Procedurén Penale, OSBE, Shkup, 2018
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pér shkak té prishjes sé rendit dhe disiplinés, 2) Kur éshté marré vendim pér gjykimin e té akuzuarit
né mungesé té tij, ose 3) kur jané plotésuar kushtet nga neni 479 paragrafi 2 i LPP-sé né proceduré té
shkurtuar (pér vepra penale pér té cilat éshté paraparé dénim me para ose me burg deri né tre vjet,
nése i akuzuari nuk vjen né shqyrtimin kryesor, edhe pse éshté thirrur né ményré té rregullt ose thirrja
nuk mund té dorézohet pér shkak té shmangies sé qarté nga i akuzuari pér ta pranuar thirrjen, gjykata
mund t€ vendosé qé shqyrtimi kryesor t&€ mbahet pa praniné e tij. Pér veprat e tjera penale pér té cilat
zhvillohet proceduré e shkurtuar, prania e té akuzuarit né shqyrtimin kryesor éshté e detyrueshme).

Mungesa e mbrojtésit té té akuzuarit, njésoj sikur edhe ajo e PP, shkakton pasoja té ndryshme
ligjore, varésisht nga ajo se a béhet fjalé pér mbrojtje té detyrueshme ose jo. Nése mbrojtja éshté e
detyrueshme, ndérsa mbrojtési i thirrur né ményré té rregullt nuk paraqitet né shqyrtimin kryesor, e
as nuk e njofton gjykatén pér arsyet e mosparaqitjes ose nése largohet nga shqyrtimi kryesor pa lejen
e gjykatés, gjykata do ta shtyjé shqyrtimin kryesor. Né situatat kur mbrojtja nuk éshté e detyrueshme,
varet nga gjykata se a do ta mbajé shqyrtimin ose jo.

Nga grafiku nr.3 i dhéné mé poshté vijmé né pérfundimin se nga 415 shqyrtime té vézhguara,
240 jané shtyré, dhe kjo korrespondon me 58% té shqyrtimeve, 37% kané vazhduar mé tej, 5% kané
pérfunduar me aktgjykim, ndérsa mé pak se 1% kané pérfunduar me ndérprerje té procedurés. Me
té dhénat e paraqitura né kété ményré, vérejmé njé pérmirésim té lehté té gjendjeve me shtyrjet e
shqyrtimeve kryesore, por megjithaté jo té kénaqshém. Né fakt, kjo pérqindje né vitin e kaluar, 2017,
ishte 62%?2, ndérsa né vitin 2016 ishte 30%?>.
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Pérmes kontrollimit té parametrave pér praniné e pjesémarrésve té domosdoshém né
proceduré, u pérpogém t'i konstatojmé arsyet mé té shpeshta pér shkak té té cilave shtyhen
gjykimet né gjykatat themelore. Késhtu, mund té konstatojmé se edhe kété vit, éshté vérejtur se
nga shqyrtimet mé sé shumti kané munguar té akuzuarit, e menjéheré pas tyre vijné mbrojtésit e
tyre (si shihet né grafikun nr.4). Jo rrallg, si arsye pér kété theksohet mosshoqérimi i té akuzuarve
nga institucionet ndéshkuese-pérmirésuese, por edhe moskoordinimi me sistemin e evidencés
pér shogérimin e personave té privuar nga liria. Né disa raste béhet fjalé edhe pér mungesén e
kushteve teknike (qé né ményré té€ pashmangshme éshté e lidhur me mjetet financiare) qé personat

2 Misoski B., Avramovski D., Petrovska N., Analiza e té dhénave nga procedurat e vézhguara gjyqésore né vitin 2017,
Koalicioni "Té gjithé pér gjykim té drejté", Shkup, Misioni i OSBE-sé - Shkup, 2017

3 Petrovska N., Misoski B., Analiza e t¢ dhénave nga procedurat e vézhguara gjyqésore né vitin 2016, Koalicioni "Té
gjithé pér gjykim té drejté", Shkup, Misioni i OSBE-sé - Shkup, 2016
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té mund té shoqérohen né gjykaté, veganérisht kur béhet fjalé pér gjykime né qytete jashté zonave
ku jané t€ vendosura veté institucionet ndéshkuese-pérmirésuese, por shumé i réndésishém éshté
fakti se gjykatat, sidomos ajo né Shkup, ballafaqohen edhe me situata né té cilat ndodhin pérputhje
kohore dhe hapésinore té disa gjykimeve me disa raste gjyqésore té nivelit té larté. Ndonjéheré
béhet fjalé pér pengesa teknike, ndonjéheré pér shkaqe sigurie, por sido qé té jeté, kjo vetém e
potencon nevojén pér mbéshtetje mé té¢ madhe logjistike dhe organizim né sistemin e funksionimit
dhe koordinimit té institucioneve qé veprojné né pérputhje me LPP-né. Né fakt, ky éshté njé
problem qé po ndodh pér té katértin vit radhazi. Mirépo, ajo qé vérehet né ményré plotésuese gjaté
evidentimit té personave qé¢ mungojné né procedura né krahasim me vitet e kaluara éshté ndarja
e kategorisé "tjetér", pér arsye té thjeshté se pérqindja e késaj arsyeje pér shtyrjen e shqyrtimeve
nuk ishte fare e papérfillshme. Pasi u futén dy kategori té reja té¢ "mungesave" nga shqyrtimet, éshté
evidentuar mungesé e shpeshté e déshmitarit ose ekspertit né proceduré - né 92 nga shqyrtimet e
ndjekura, por edhe e t&¢ démtuarit né proceduré - 72 shqyrtime. Duhet té paralajmérojmé se kjo
nuk éshté gjithmoné arsye pér shtyrjen e shqyrtimeve sepse kéta jané persona, prania e té ciléve,
sipas ligjit, nuk éshté e detyrueshme pér zhvillimin e procedurés, por né pérgindje t&¢ madhe kéto
mungesa ndikojné edhe né rrjedhén, gjegjésisht dinamikén e zhvillimit t& procedurés. Né masé té
madhe, kéto mungesa jané rezultat i mosfunksionimit té shérbimeve pér dorézim té thirrjeve dhe e
mosshfrytézimit deri né fund té burimeve té MPB-sé gjaté thirrjes sé kétyre personave.
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Né kontekst té paraleles q¢ u pérmend, né paraqitjen grafike nr. 5 té dhéné mé poshté, jané
paraqitur qarté rrethanat pér mungesén e personave dhe té paléve t&¢ domosdoshme né proceduré.
Késhtu, nése ajo analizohet me kujdes, mund té vérehet se né 3 vitet e fundit dominon mungesa
e té akuzuarit né proceduré, e menjéheré pas tyre e mbrojtésve né proceduré, ndérsa pastaj vjen
prokurori publik.
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Megjithaté, nése béjmé njé analizé individuale té kétyre parametrave pér mungesé, do té
vérejmé se né shumicén e tyre ka pérmirésime, por gjithashtu i qarté éshté edhe kthimi prapa. Né
grafikun nr. 6 té¢ dhéné mé poshté éshté paraqitur pérqindja e mungesés sé aktoréve té réndésishém
né procedura né 3 vitet e kaluara, dhe se si ky faktor, i cili ndikon né njé faré mase né shtyrjen e
shqyrtimeve, i pérfagéson até me pérqindje. Né fakt, sa i pérket mungesave té té akuzuarve né
proceduré, vérejmé njé tendencé té lehté pérmirésimi, késhtu qé nése kjo pérqindje éshté dyfishuar
né vitin 2017, (45%) kundrejt asaj né vitin 2016 (22%), né vitin 2018 kjo pérgindje éshté zvogéluar
né 39%. Pér mé tepér, sa i pérket pérqindjes sé mungesés sé mbrojtésve né proceduré, edhe pse ajo
éshté rritur pér disa heré né vitin 2016 (6%) né krahasim me vitin 2017 (24%), né vitin 2018 ajo
pérséri ka shénuar rénie té vogél né 20%, e po ashtu ka pérmirésim né pérqindjen e mungesés sé
prokuroréve né procedura, gjegjésisht né shqyrtimet e vézhguara né vitin 2016 ajo éshté 7%, né
vitin 2017 ajo éshté rritur trefish dhe arrin né 23%, ndérsa né vitin 2018 ajo u zvogéluar né 12%.
Mirépo, ajo qé brengos mé sé shumti éshté rritja e pérgindjes sé shqyrtimeve né té cilat késhilli
gjyqésor, i cili vendos pér 1éndét éshté me pérbérje jo té ploté. Késhtu, ky numér rritet vazhdimisht
vit pas viti, me ¢’rast kulmin e ka arritur né vitin 2018 dhe éshté 8% e shqyrtimeve té ndjekura.
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Edhe pse pérbérja jo e ploté e késhillit gjyqésor né ményré té pashmangshme rezulton me
shtyrjen e shqyrtimit gjyqésor, vetém né njé gjykaté themelore, né Gjykatén Themelore Prilep,
nuk &shté regjistruar asnjé seancé qé éshté shtyré pikérisht pér kété arsye. Né 8 gjykatat e tjera ky
numér ndryshon. Gjykata Themelore né té cilén éshté regjistruar numri mé i madh i shtyrjeve té
shqyrtimeve pér shkak té késaj rrethane éshté ajo né Ohér (10 shqyrtime té shtyra), qé ndoshta
mund té tregojé se ka mungesé té kuadrit gjyqésor, por rastet e tilla nuk mungojné as né gjykatat né
Strumicé (5), gjegjésisht né Shkup (5 shqyrtime té shtyra). Né rastin e Gjykatés Themelore Shkup,
ndoshta mé legjitim do t€ ishte konstatimi se kjo &shté rezultat i véllimit shumé t&€ madh té punés té
gjykatés, e sidomos duke pasur parasysh faktin se né kété gjykaté zhvillohet edhe numri mé i madh
i shqyrtimeve gjyqésore té profilit té larté gjaté vitit.

B E DREJTA PER AVOKAT MBROJTES

Duke pasur parasysh faktin se e drejta pér avokat mbrojtés éshté me réndési thelbésore pér
ushtrimin e té gjitha té drejtave t& métejshme té personave té akuzuar né proceduré, por edhe
garanci se shteti t€ akuzuarit nuk do t'ia pamundésojé ndonjérén nga té drejtat e parapara, LPP-ja i
jep pérparési té larté késaj té drejte té t& akuzuarve. Pérveg késaj, po té analizohet edhe nga prizmi i
parimit té "barazisé sé arméve", prania e avokatit né proceduré éshté parakusht edhe pér zhvillimin
e procedurés korrekte dhe té drejté. Por, megjithése LPP-ja joné e garanton kété té drejté, i 1& té liré
personat e akuzuar qé ta zgjedhin avokatin e tyre mbrojtés apo edhe a do té kené avokat mbrojtés
gjaté procedurés. Natyrisht, ky rregull ka edhe pérjashtim, edhe até kur béhet fjalé pér mbrojtje té
detyrueshme té paraparé né nenin 74 té LPP-sé, ku ligji kérkon prani té detyrueshme té avokatit
mbrojtés né proceduré, dhe kjo i referohet rasteve kur i akuzuari éshté memec, i shurdhér ose i paafté
qé veté té mbrohet me sukses, ose kur éshté pércaktuar masa e paraburgimit, si dhe né qofté se kundér
tij zhvillohet proceduré penale pér vepér penale pér té cilén né ligj éshté paraparé dénim me burgim
té pérjetshém, atéheré ai duhet té keté avokat mbrojtés qé né shqyrtimin e paré.

Pikérisht né grafikun nr.7 té paraqitur mé poshté shihet numri i personave té akuzuar té cilét (nuk)
kané qené té shoqéruar nga avokati mbrojtés gjaté procedurés, qé éshté ngritur kundér tyre. Prej tij,
né ményré t& pashmangshme mund té konstatohet se njé numér i madh i personave té akuzuar, 458
gjegjésisht 81% prej tyre, né gjykim kané marré pjesé né prani té avokatit mbrojtés, 54 persona, gjegjésisht
9%, nuk kané pasur avokat mbrojtés, ndérsa pér 66 personat e tjeré apo pér 10% té tyre, nuk ka té dhéna.
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Ajo qé éshté interesante pér t'u theksuar éshté fakti se vézhguesit kané identifikuar gjendje né
té cilén né 6 1éndé qé jané zhvilluar né proceduré té rregullt, e cila né fakt parasheh zhvillimin e
procedurés pér vepra mé serioze penale, té tilla pér té cilat &shté paraparé dénim me burg prej mbi
5 vjetésh, té akuzarit kané qené pa avokat mbrojtés.

l PROCEDURA E SHKURTUAR

Procedurat e shkurtuara jané lloj i vecanté i procedurave qé zbatohen né pérputhje me LPP-né.
Ato pérfshijné njé grup té llojeve té ndryshme té procedurave dhe supozojné njé formé té thjeshtuar
té procedurés penale. Né kété grup procedurash, pérveg procedurés pér sjelljen e aktgjykimit né
bazé té marréveshjes ndérmjet prokurorit publik dhe té dyshuarit, éshté e pérfshiré edhe procedura
e ndérmjetésimit, né té cilén merr pjesé njé person i treté i vecanté - ndérmjetési dhe procedura pér
léshimin e urdhrit ndéshkues me té cilin propozohet dhe shqiptohet njé sanksion i caktuar né rast se
ekzistojné prova té mjaftueshme pér veprat penale qé bien nén kompetencén e gjyqtarit individual.
Megjithaté, edhe pérkundér faktit se béhet fjalé pér proceduré té shkurtuar, "mé té lehté", duke
pasur parasysh se ajo zbatohet pér [éndé pér té cilat éshté paraparé dénim me para ose dénim me
burg deri né 5 vjet, supozohet se i akuzuari nuk do t& sillet né pozicion tjetér t& procesit, varésisht
nga pesha e veprés penale pér té cilén akuzohet®.

Nga paraqitja grafike nr.8 qé éshté dhéné mé poshté, mund té vérehet se nga numri i
pérgjithshém prej 300 1éndéve té vézhguara, 60% prej tyre jané zhvilluar né proceduré té shkurtuar,
24% né proceduré rregullt, ndérsa pér 16% té tjerat nuk kemi té dhéna.
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Kjo paraqet njé lloj raporti konstant midis procedurés sé rregullt dhe asaj té shkurtuar, duke
i marré parasysh té dhénat statistikore nga viti i kaluar, té cilat tregojné se procedura e shkurtuar
éshté zbatuar né 75% té léndéve, kundrejt 25% té tyre qé jané zhvilluar né proceduré té rregullt, por
éshté e pashmangshme té konstatohet se kété vit kemi njé rénie té lehté té kétij numri prej rreth
10%.

4 Kallajxhiev G., Llazhetiq G., Nedellkova L., Denkovska M., Trombeva M., Vitllarov T., Jankullovska P., Kadiev D.,
Koment i Ligjit pér Procedurén Penale, OSBE, Shkup, 2018




Analizé e té dhénave nga monitorimi i procedurave gjyqésore né vitin 2018

Bl MASAT PER SIGURIMIN E PRANISE
SE TE AKUZUARIT

Pjesé e pashmangshme e analizés pér vlerésimin e procedurés sé drejté éshté edhe pjesa qé ka
té béjé me zbatimin e masave pér sigurimin e pranisé, si njéra nga masat mé té problematizuara,
qé nénkuptojné kufizimin mé té madh ligjor té té drejtave té garantuara me Kushtetuté pér gjykim
té drejté té personave té akuzuar gjaté procedurés penale’. Mu pér kéto arsye, edhe kété vit temé
e analizés ishte shpeshtésia e zbatimit té kétyre masave, népérmjet té dhénave té¢ mbledhura nga
vézhguesit tané, si dhe vlerésimi se kéto masa a zbatohen né pérputhje me kushtet e pércaktuara
me ligj, a jané kéto masa té mbéshtetura né ményré adekuate me prova me té cilat arsyetohet
domosdoshmeéria e tyre, si dhe a ka béré gjykata pérpjekje té mjaftueshme pér rivlerésimin kritik té
kétyre masave dhe/ose se a jané zbatuar ato vetém né rastet e domosdoshme.

Sikurse edhe né analizat e deritanishme, edhe kété vit temé e analizés éshté zbatimi i té
gjitha masave pér sigurimin e pranisé, qé jané paraparé né nenin 144 té LPP-sé. Késhtu, nga 415
seancat e vézhguara pér 300 1éndé kundér 611 personave té akuzuar, prania e personave té akuzuar
éshté siguruar me masa pér sigurimin e pranisé né 74 seanca gjyqésore. Me kété rast, nga numri i
pérgjithshém i masave pér sigurimin e pranisé, masa mé e réndé¢, paraburgimi u zbatua né 20 1éndé
pér 29 persona té akuzuar, ndérsa masat mé té lehta pér sigurimin e pranisé u pércaktuan né 54
seanca té 32 léndéve.

Né krahasim me té dhénat e vitit té kaluar,® mund té pérfundojmé se ka njé rritje té lehté
té masave mé té lehta pér sigurimin e pranisé, si dhe rénie né zbatimin e masés sé paraburgimit.
Késhtu, pér dallim nga viti i kaluar kur masa e paraburgimit éshté pércaktuar né 40 1éndé, kété vit
paraburgimi éshté pércaktuar né 20 1éndé té vézhguara, ndérkohé qé mund té vérejmé njé rritje té
konsiderueshme prej 17 né 54 seanca té 32 1éndéve, né té cilat prezenca e té akuzuarit éshté siguruar
pérmes ndonjé mase mé té lehté pér sigurimit e pranisé (grafiku nr.9).
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5 Shih: Fenwick Helen, Civil Rights and Human Liberties, 4-th ed. Ruthledge-Cavendish, 2007, fq. 58-59.

6 Shih: Misoski B., Avramovski D., Petrovska N., Analiza e té dhénave nga procedurat e vézhguara gjyqésore né vitin
2017, Koalicioni "Té€ gjithé pér gjykim té drejté", Shkup, Misioni i OSBE-sé - Shkup, 2017, fq.12.
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Madje edhe sikur té hiqet masa e arrestimit si masé tradicionalisht mé e lehté nga masat pér
sigurimin e pranisé dhe e cila ende konsiderohet si thirrje e vérteté” ose si pararendése e masave
té tjera mé té rénda pér sigurimin e pranisé, kemi njé rritje té qarté né zbatimin e masave mé
té lehta pér sigurimin e pranisé né krahasim me vitin e kaluar, gjegjésisht kemi rritje prej 17 né
43 seanca. Me kété rast, madje edhe sikur t'i marrim parasysh té gjitha rrethanat me té cilat do
té relativizohej pérfundimi pér rritjen e zbatimit té masave mé té lehta, si pér shembull rritja e
seancave té vézhguara, nga 312 né 415 kété vit, qé éshté rritje prej 25%, ose llojin e veprave té
vézhguara penale, qé sipas késaj éshté edhe rritje e pritur né zbatimin e masave pér sigurimin e
pranisé né pérzgjedhjen e rastésishme té 1éndéve, megjithaté pérfundimi mbetet i pandryshuar.
Né fakt, madje edhe atéheré kur numri i seancave té vézhguara rritet pér njé té katértén, gjegjésisht
pér 25% né kushte té péraférsisht té njéjta té shpérndarjes sé veprave penale sikurse edhe vitin e
kaluar, megjithaté rritja né zbatimin e masave mé té lehta éshté mé shumé se dy heré. Nése duam té
jemi té sakté deri né fund, mund ta krahasojmé edhe numrin e seancave nga ky vit né krahasim me
numrin e seancave nga viti i kaluar, me ¢’rast do ta barazonim vlerén e ndryshueshme - numrin e
seancave me até té vitit té kaluar, gjegjésisht nése rezultatin prej 43 seancave e zvogélojmé pér njé té
katértén, atéheré edhe herési prej 31 seancave pérséri e gjeneron pérfundimin e njéjté. Prandaj, me
kénaqési mund té konstatojmé se ka rritje té konsiderueshme né pérdorimin e masave mé té lehta
pér sigurimin e pranisé edhe até pér 14 seanca mé shumé se sa né vitin e kaluar ose, e shprehur né
pérqindje, rritja né kété rast éshté 77%.

Megjithaté, kjo pérgindje marramendése do té duhej gjithmoné té konsiderohet né raport me
pérqindjen e pérgjithshme té 1éndéve té vézhguara, késhtu qé vetém né 10% té léndéve prania e té
pandehurve éshté siguruar pérmes masave mé té lehta pér sigurimin e pranisé, analizuar pa masén
e arrestimit, e nése e pérfshijmé edhe kété masé, atéheré pérqindja e zbatimit té masave mé té lehta
pér sigurimin e pranisé do té arrinte né 12% té numrit té pérgjithshém té seancave té vézhguara.

Ndérsa sa i pérket masés sé paraburgimit, kété vit kemi rénie né krahasim me vitin e kaluar,
gjegjésisht kemi rénie prej 40 léndéve né 20 1éndé. Nése béhet analiza e njéjté edhe pér numrin e
atyre 1éndéve né té cilat éshté pércaktuar paraburgimi, né raport me té gjitha seancat e vézhguara,
atéheré mund té pérfundojmé se paraburgimi éshté vérejtur né 20 seanca, késhtu qé rénia né
zbatimin e masés sé paraburgimit né krahasim me vitin e kaluar éshté e dyfishté, gjegjésisht kemi
rénie prej 50% né krahasim me vitin e kaluar.

Trendi i rénies sé zbatimit té masés sé paraburgimit dhe i rritjes sé zbatimit té masave mé té
lehta pér sigurimin e pranisé do té ishte epilogu i déshiruar i té gjitha analizave tona té deritanishme.
Gjegjésisht, zbatimi i té gjitha masave pér sigurimin e pranisé né 18% té seancave té vézhguara,
ndérsa zbatimi i masés sé paraburgimit né 6% té rasteve t& vézhguara (grafiku nr.10). Pikérisht
ky trend i pérmbush pérfundimet dhe rekomandimet disavjecare té¢ dhéna né analizat tona pér
zbatimin mé té kufizuar té masés sé paraburgimit, ndérsa zbatimin mé té shpeshté té masave mé té
lehta pér sigurimin e pranisé. Pérfundimi i kétillé, nése nuk béhet fjalé pér mostér té rastésishme,
por pér mostér reprezentative, nga aspekti statistikor né krahasim me té dhénat nga vendet e tjera
té BE-sé do ta vendoste vendin® né listén e shteteve té déshiruara sa i pérket respektimit té sé drejtés
sé té akuzuarit pér t'u mbrojtur né liri gjaté shqyrtimit kryesor.

7 Shih: Kallajxhiev G., Llazhetiq G., Nedellkova L., Denkovska M., Trombeva M., Vitllarov T., Jankullovska P., Kadiev
D., Koment i Ligjit pér procedurén penale, OSBE, Shkup, 2018, fq. 334 e té ngjashme.

8 Shih: van Kalmthout, AM, Knapen, MM dhe Morgenstern, C., ed. Pre-trial Detention in the European Union, WLP,
2009, fq. 55-56.
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NE sa raste éshté pércaktuar paraburgimi?

Nuk ka informaté 25%

Po 6%

Grafiku nr.10

Megjithaté, edhe pérkundér treguesve porzitivé statistikoré, nuk mund té jemi plotésisht t&
kénaqur me rezultatet e fituara. Kjo pér faktin se né vetém njérin nga rastet e analizuara éshté
zbatuar masa e garancisé, si dhe pér faktin se né njé faré ményre kemi favorizim té njérés nga masat
parandaluese. Kjo do té thoté se nga gjithsej 43 masa té zbatuara mé té lehta pér sigurimin e pranisé,
26 jané masa parandaluese, nga té cilat me 13 raste dominon masa e marrjes sé pasaportés, dhe pastaj
vijné nga 3 raste té zbatimit té masés sé ndalimit pér t¢ mbajtur kontakte me persona té caktuar, né
nga 2 raste ndalim pér largim nga vendi i banimit, si dhe obligim pér t'iu paraqitur personit zyrtar,
ndérsa pér 6 raste nuk éshté theksuar se cilat masa parandaluese jané pércaktuar nga gjykata. Ose,
théné ndryshe, nga gjithsej 7 masa parandaluese qé parashihen me ligj, gjykata zbaton vetém 3.
Kjo pérséri e gjeneron pérfundimin nga viti i kaluar se gjykata nuk disponon me burime adekuate
pérmes té cilave né ményré efikase do ta realizonte zbatimin dhe kontrollin mbi zbatimin e kétyre
masave mé té lehta pér sigurimin e pranisé sé personave té akuzuar gjaté shqyrtimit kryesor.°

Mu pér kété arsye, konsiderojmé se éshté e pérshtatshme ta pérsérisim pérfundimin dhe
rekomandimin e vitit té kaluar'® pér reformimin e Ligjit pér shérbimin e provés, ku do té ofrohej
mundésia qé shérbimet e provés té kené kompetencé té zgjeruar né drejtim té kontrollit dhe
monitorimit té zbatimit efikas té¢ masave mé té lehta pér sigurimin e pranisé, té cilat sa i pérket
ményrés sé realizimit né praktiké jané shumé té ngjashme me sanksionet alternative, pér té cilat
éshté paraparé té veprojné shérbimet e provés. Pér mé tepér, né rast té pranimit té késaj kompetence
shtesé pér shérbimet e provés, konsiderojmeé se nevojitet qé ato té pérforcohen né ményré plotésuese
duke e rritur numrin e tyre dhe duke i rritur mjetet financiare qé do tu ndaheshin pér organizimin
dhe zbatimin e kompetencave té tyre.

Duke i pasur parasysh argumentet e lartpérmendura, mund té konstatojmé se ato paragiten
si pengesé edhe gjaté zbatimit té masés sé garancisé. Gjegjésisht, gjykata sé pari nuk ka té dhéna té
mjaftueshme pér gjendjen financiare t€ personit t& akuzuar, pasi pér zbatimin e shpeshté té késaj
mase, t€ dhénat financiare gjykata do té duhej t'i merrte sipas detyrés zyrtare nga prokuroria publike

9 Pér rolin e shérbimeve té provés né zbatimin e masave mé té lehta pér sigurimin e pranisé, shih: Cesaro Gianluca,
"Probation officers are key actors in reforming pre-trial detention and ensuring effective cross-border justice in the
EU", gjendet né: http://cep-probation.org/probation-officers-are-key-actors-in-reforming-pre-trial-detention-and-
ensuring-effective-cross-border-justice-in-the-eu/

10 Shih: Misoski B., Avramovski D., Petrovska N., Analizé e t¢ dhénave nga procedurat e vézhguara gjyqésore né vitin
2017, op. cit., fq. 14
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ose nga shérbimi i veganté qé éshté pérgjegjés vetém pér zbatimin e kétyre hetimeve financiare ndaj
personit té akuzuar dhe té dhéna pér profilizimin e personalitetit té tij'’. Né kété ményré, gjykata
nuk do té varet nga propozimi i té akuzuarit, ku gjykata aspak nuk do té¢ mund ta verifikojé dhe té
jeté e sigurt se prona e propozuar si siguri a éshté garanci e mjaftueshme dhe adekuate se ai person
nuk do té iké ose nuk do ta pérsérisé veprén.

Sa i pérket zbatimit té masés sé paraburgimit shtépiak, i kénaqshém éshté numri prej 14
rasteve né krahasim me vitin e kaluar, kur kjo masé nuk éshté pércaktuar asnjé heré. Megjithaté,
edhe né kété rast, konsiderojmé se mé sé paku qé mund té thuhet pér zbatimin e késaj mase éshté se
ajo éshté problematike né kushte té mos ekzistimit té kushteve ligjore té pércaktuara né ményré té
qarté, e po ashtu ku nuk ekzistojné shérbime té vecanta qé do ta kontrollonin lévizjen e personit té
akuzuar né kushte té masés sé pércaktuar pér paraburgim shtépiak. Mu pér kété arsye, mendojmé
se duhet ta riafirmojmé pérfundimin e vitit té¢ kaluar mbi ridefinimin ligjor té késaj mase né LPP,
ku kjo masé fillimisht do té zbatohej né rastet kur do té béhej fjalé pér persona qé kané nevojé reale
pér vuajtjen e paraburgimit né kushte shtépiake, né pérputhje me rrethanat nga Kodit Penal (KP)
né lidhje me sanksionin alternativ té arrestit shtépiak, gjegjésisht, né qofté se béhet fjalé pér person
qé éshté i sémuré kronik, né moshé dhe i dobét, ose shtatzéné.

Pér mé tepér, konsiderojmé se népérmjet ndérhyrjes né dispozitat e Ligjit pér shérbimin e
provés dhe né LPP, ku né ményré adekuate do té parashiheshin dispozitat pér paraburgim shtépiak
me mbikéqyrje elektronike, do té mund té rritej dhe té pérmirésohej zbatimi i késaj mase. Né kété
ményré, masat e paraburgimit shtépiak dhe paraburgimit shtépiak me mbikéqyrje elektronike do
té futeshin nén kompetencén e zyrtaréve té shérbimit té provés, me ¢rast gjykatat do té ishin té
sigurta né besueshmériné dhe arsyeshmériné e zbatimit té kétyre masave, do té mbrohej né masé
té madhe e drejta e lirisé sé lévizjes sé personave té akuzuar dhe né fund, zbatimi i kétyre masave
népérmjet shérbimeve té provés do té€ mund ta hapte rrugén pér zbatimin e saj dhe pér rastet kur
béhet fjalé pér té akuzuarit e tjeré, prania e té ciléve do té sigurohej népérmjet kétyre masave mé
té lehta.'? Pikérisht pérmes kétyre ndérhyrjeve ligjore do té eliminohej praktika e deritanishme e
arratisjes sé personave qé jané né paraburgim shtépiak", ose prania e tyre do té sigurohej me njé
masé mé té lehté pér sigurimin e pranisé. Konsiderojmé se nése kontrolli i zbatimit té masave mé
té lehta pér sigurimin e pranisé bartet né njé shérbim funksional, i cili né t&¢ ardhmen mund té
jeté shérbimi i provés ose ndonjé njési e vecanté né kuadér t& MPB-sé, gjykata do té ishte shumé
meé e sigurt né zgjedhjen e saj qé praniné e personave té akuzuar ta sigurojé me masa mé té lehta
pér sigurimin e pranisé, si dhe pérmes vlerésimit té pranuar té individualizuar té rrezikut nga
shérbimet profesionale, do té mund té pércaktonte kombinimin mé adekuat té masave mé té
lehta pér sigurimin e pranisé qé do té kishin efekt mé t&¢ madh né kushte té kufizimit mé té vogél
té lirisé sé lévizjes.

11 Pér shembuj té kétillé nga kompetenca e Shérbimeve té provés, pér shembull, né Holandé ose né Francé, shih:
Van Kalmthout, AM, Durnesku, I., Probata né Evropé, fq. 23-30; ose né SHBA, Federal Pretrial Risk Assessment
Instrument, User’s Guide, Office for Probation and Pretrial Services, 2016. Gjendet né: https://www.ncjrs.gov/

12Né kété rast, shérbimet e provés do té vlerésonin se a do té ishin kéto masa té pérshtatshme dhe adekuate pér
personalitetin e personit té akuzuar, si dhe a do té paraqitej i padituri rregullisht para gjykatés gjaté procedurés
penale me zbatimin e tyre, e me kété edhe a do té paraqiste mbajtja e tij né liri ndonjé rrezik qofté pér zhvillimin e
procedurés penale, ose pér siguriné e personave té tjeré apo té publikut té gjeré. Pér vlerésimin e faktoréve té rrezikut
shih: Hucklesby Anthea and Marshall Emma, Tackling Offending on Bail, The Howard Journal, Vol. 39, No.2. May,
2000, fq. 150-170.

13 Shih rastin e fundit nga seria e ikjes sé personave té dénuar pas realizimit té té ashtuquajturave procedura penale té
"profilit té larté", me ¢’rast kétyre personave u ishin pércaktuar masa mé té lehta pér sigurimin e pranisé, gjegjésisht ikja
e personit té dénuar Nikolla Vojminovski, i cili ishte dénuar me 13 vjet burg me aktgjykim qé nuk ishte i plotfugishém.
Shih: https://www.mkd.mk/makedonija/sudstvo/izbegal-nikola-vojminovski-osuden-za-obidot-za-ubistvo-na-sela
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Pér fat té keq, mbetet té presim ndryshime plotésuese né LPP né aspekt té saktésimit té
mbikéqyrjes elektronike si masé e vecanté pér sigurimin e pranisé sé té akuzuarit gjaté procedurés
penale ose futjes sé disa masave mé moderne pér sigurimin e pranisé, e té cilat jané té njohura né té
drejtén krahasuese. Né kété drejtim jané edhe rekomandimet pér reformén e Ligjit pér shérbimin
e provés dhe té gjithé shérbimit té provés, me ¢ka do té krijohej njé klimé pozitive pér zbatimin mé
té shpeshté dhe mé té pérshtatshém té masave mé té lehta pér sigurimin e pranisé sé té akuzuarve
né procedurat penale.

Njé aspekt té vecanté té vlerésimit té drejtésisé sé zbatimit té paraburgimit si masé mé e réndé
pér sigurimin e pranisé sé té akuzuarit, vézhguesit e Koalicionit zbuluan pérmes pranisé sé avokatit
mbrojtés gjaté seancave kur té akuzuarit i ishte pércaktuar paraburgim. Né fakt, pér dallim nga viti
i kaluar, kur té akuzuarit té cilit i éshté shqiptuar paraburgim, seanca jané mbajtur né mungesé té
mbrojtésit té tij né 9 raste, kété vit ky numér éshté zvogéluar né vetém njé rast (grafiku nr.11).

A ka i akuzuari mbrojtés né shqyrtime kur i éshté pércaktuar paraburgim?
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Grafiku nr.11

Kjo pérgindje éshté pér t'u pérshéndetur dhe jep pérshtypjen se mbrojtésit dhe gjykata jané
korrigjuar né lidhje me respektimin e kalendaréve té tyre té ndérsjellé, edhe até né favor té sé drejtés
pér mbrojtje efikase té té akuzuarit né kushte kur ai gjendet né paraburgim.”* Megjithaté, edhe
pérkundér faktit se béhet fjalé vetém pér njé rast té zbuluar, nuk ka vend pér triumfalizém pér
arsye té thjeshté se mund té konstatojmé se kjo praktiké e padéshirueshme e mbajtjes sé seancave
pa praniné e avokatit mbrojtés sé té akuzuarit né kushte kur éshté pércaktuar paraburgim ende
éshté e pranishme né gjykatat vendase , edhe pérkundér faktit se béhet fjalé pér raste qé jané né
kundérshtim me LPP-né.

14 Pér té drejtén pér mbrojtje mé efikase shih mé shumé né: Kallajxhiev G., “Mbrojtja efektive né procedurat penale né
R.M.”, FSHM, Shkup, 2014.
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Raporti i té akuzuarve me avokat mbrojtés kur éshté pércaktuar paraburgim
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Grafiku nr.12

Pér mé tepér, mendojmé se edhe gjaté analizés sé raportit té rasteve kur i akuzuari ka mbrojtés
dhe kur éshté pércaktuar paraburgimi, ndérsa mbrojtési nuk éshté i pranishém né seancé, pérkundér
faktit se béhet fjalé pér njé pérqindje relativisht té vogél prej vetém 3%, megjithaté mendojmé se
njé praktikeé e tillé éshté e padéshirueshme dhe ndikon né mbrojtjen efikase té té akuzuarit qé éshté
né paraburgim. Né fakt, duke pasur parasysh kompleksitetin e shqyrtimit kryesor né pajtim me
dispozitat e LPP-sé, e sidomos faktin se béhet fjalé pér person té akuzuar qé gjendet né paraburgim,
konsiderojmé se LPP-ja edhe né kété pjesé do té duhej té pésojé ndryshime me qéllim qé prania e
mbrojtésit té té akuzuarit té sigurohet gjaté gjithé gjykimit dhe né té gjitha seancat, e jo vetém né
seancat kur pércaktohet masa e paraburgimit (grafiku nr.12).

B FJALIMET HYRESE

Fjalimet hyrése, praktikisht, jané pjesa fillestare e shqyrtimit kryesor né gjykaté. Pérmes tyre,
paléve u jepet mundésia t'i paragesin faktet vendimtare té cilat kané pér qéllim t'i déshmojné, t'i
shpallin provat qé do t'i nxjerrin, si dhe t'i pércaktojné ¢éshtjet qé do té jené temé e shqyrtimit.
Ligji pér proceduré penale te ne bén dallim ndérmjet kompetencave pér veprim té gjykatés, si dhe
zbatimit té kétij instituti né proceduré té rregullt ose té shkurtuar. Kur béhet fjalé pér proceduré
té rregullt, parimi i mésipérm i futjes sé fjalimit hyrés éshté rregull, me até qé mbrojtja gjithmoné
ka té drejté té mos mbajé fjalim hyrés, por, kur béhet fjalé pér proceduré té shkurtuar, duke pasur
parasysh se béhet fjalé pér vepra penale pér té cilat éshté paraparé dénim me burg deri né 5 vjet,
fjalimet hyrése té pérfagésuesve té aktakuzés shndérrohen né prezantim té pérmbajtjes sé aktakuzés.
Né kété rast, ligji e pérjashton mbrojtjen né aspekt té ofrimit té kéndvéshtrimit té tyre kur paraqiten
faktet vendimtare qé jané né dobi té saj.

Duke marré parasysh statistikat e lartpérmendura té pérgindjes sé madhe té procedurave té
shkurtuara qé u vézhguan gjaté vitit té kaluar, e qarté éshté edhe pérqindja e larté e paraqitjes sé
pérmbajtjes né propozim-akuzén (grafiku nr.13) kundrejt fjalimeve té mbajtura hyrése.
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Grafiku nr.13

Fakt i habitshém éshté ajo se mbrojtésit jané duke e 1éné praktikén e viteve té kaluara pér
mbajtjen e fjalimeve hyrése né proceduré té shkurtuar. Né fakt, ndonése fjalimet hyrése nuk jané
ligjérisht té detyrueshme né procedurén e shkurtuar, deri tani ato shpesh pérdoreshin edhe nga ana
e mbrojtésve, por kété vit nuk kemi regjistruar asnjé rast té vetém té mbajtjes sé fjalimeve hyrése nga
ana e mbrojtésve né proceduré té shkurtuar. Pérkundrazi, éshté regjistruar paraqitja e pérmbajtjes
sé propozim-akuzés né 55 shqyrtime, por jo edhe mbajtja e fjalimit hyrés nga mbrojtésit si¢ ishte
rasti, pér shembull, né vitin e kaluar - 14 fjalime hyrése té mbrojtésve dhe 6 té té akuzuarve.

Pérvec késaj, imponohet edhe problemi i teknikés ende té papérvetésuar té mbajtjes sé fjalimeve
hyrése né mesin e prokuroréve, pér arsye se vézhguesit kané konstatuar se né 32% té shqyrtimeve,
fjalimi hyrés éshté shndérruar né lexim té aktakuzés, e jo né mbajtje té njé fjalimi thelbésor hyrés,
né pérputhje me rregullat pér mbajtjen e tij.

Né kundérshtim me até qé e parasheh veté LPP-ja, se né fjalimin hyrés palét nuk duhet ta
paraqesin pérmbajtjen e provave pér arsye se kjo éshté paraparé né pjesén e métejshme té shqyrtimit
kryesor pérmes nxjerrjes sé drejtpérdre;jté té provave para gjykatésit, gjegjésisht, qé késhilli té njihet
me to, te ne ende e vérejmé praktikén e paraqitjes sé fakteve né lidhje me provat, edhe até né 30% té
shqyrtimeve té vézhguara. Né kété rast, duhet theksuar se kjo nuk vlen vetém pér prokuroring, por
edhe pér mbrojtjen, edhe até né pérqindje identike té shqyrtimeve. Gjithashtu, ligji parasheh edhe
até se palét nuk duhet té paraqesin fakte pér dénimin e méparshém té té akuzuarit, sepse kété do té
jené né gjendje ta béjné né shqyrtimin kryesor duke paraqitur prova adekuate, por edhe kétu kemi
njé shmangie, théné té vértetén, vetém né njé rast edhe até nga njé prokuror publik.

Pas mbajtjes sé fjalimit hyrés nga ana e pérfagésuesit té aktakuzés, gjykata éshté e detyruar
ta pyesé té akuzuarin se a e ka kuptuar aktakuzén dhe a e ka kuptuar se pér ¢faré akuzohet. Pér
kryetarin e késhillit, gjegjésisht gjykatésin, ky obligim éshté i detyrueshém, pavarésisht nga fakti se i
akuzuari a ka mbrojtés ose jo, dhe a éshté palé qé ka ose nuk ka njohuri nga fusha konkrete. Né qofté
se, pér ¢farédo arsye, i akuzuari deklaron se nuk e ka kuptuar aktakuzén, gjykata éshté e detyruar,
né ményrén mé té thjeshté té mundshme, tia qartésojé até, gjegjésisht t'ia paraqesé pérmbajtjen e
aktakuzés.

Nga té dhénat qé vézhguesit i kané mbledhur né gjykata, mund té konstatojmé se gjykatésit
né masé t€ madhe i zbatojné dispozitat e parapara ligjore né lidhje me kéto ¢éshtje. Megjithatg,
ekzistojné pérjashtime té regjistruara, si pér shembull fakti se né 4% té procedurave, i akuzuari nuk
éshté pyetur se e a kupton se pér ¢faré akuzohet (si¢ mund té shihet nga grafiku nr.14), si dhe até
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se, madje edhe atéheré kur i akuzuari ka deklaruar se nuk kupton, gjykata vetém né 86% té léndéve
ia ka sqaruar kété té akuzuarit. Eshté e papranueshme gé gjykata té béjé 1éshim né njé pérqindje aq
té madhe, 14% (si¢ mund té shihet nga grafiku nr.15) té 1éndéve né té cilat i akuzuari ka deklaruar
se nuk e kupton se pér ¢faré akuzohet, vecanérisht né fazén e procedurés kur ai ka mundési pasi ta
kuptojé akuzén ndaj tij ta pranojé edhe fajin, gjegjésisht té deklarohet se a éshté fajtor ose jo.

A u pyetiakuzuaringaanae Nése i akuzuari nuk e ka kuptuar, a i sqaroi
gjykatés se a kupton se pér cfaré akuzohet  gjykata se pér cilén vepér penale akuzohet
Jo
40
% Jo
14%

Po
Po 86%

96%

Grafiku nr.14 Grafiku nr.15

B KESHILLA PER TE DREJTAT E TE AKUZUARIT

Ligj pér proceduré penale parasheh qé ¢do i akuzuar, para ¢do marrjeje né pyetje, detyrimisht
té informohet dhe té késhillohet se pér ¢ka akuzohet, se nuk éshté i detyruar ta paraqesé mbrojtjen
e tij e as t'u pérgjigjet pyetjeve té parashtruara, se ka té drejté pér avokat mbrojtés sipas zgjedhjes
sé tij, té paraqesé fakte dhe prova qé jané né favor té tij, si dhe té deklarohet pér veprén pér té
cilén ngarkohet, pér té drejtén pér ti shikuar shkresat dhe t'i shikojé sendet qé jané konfiskuar,
té drejtén pér pérkthyes, gjegjésisht interpretues, pér té drejtén pér kontroll nga mjeku gjaté
nevojés pér trajtimi mjekésor ose pér shkak té pércaktimit té tejkalimeve eventuale policore, si
dhe té informohet pér té drejtén pér té arritur marréveshje pér fajin me PP-né (neni 206). Pér
réndésiné e késhillave pér té drejtat flet edhe fakti se ligjvénési ka paraparé, nése gjykata vepron né
kundérshtim me dispozitat qé parashohin késhillim pér té drejtat, deklarata e té akuzuarit t&€ mos
mund té pérdoret gjaté procedurés gjyqésore. Mu pér kété arsye, temé e késaj analize ishin edhe
¢éshtjet qé kané té béjné me té drejtat e personave té akuzuar. Késhtu, pyetésori qé u pérdor pér
nevojat e késaj analize pérfshin njé pjesé té kétyre té drejtave, apo mé sakté théné, ato mé themeloret
pér té cilat duhet té késhillohet ¢do i akuzuar. Gjaté analizimit té té dhénave qé u mblodhén nga
ana e vézhguesve mund té vérejmé (grafiku nr.16) se e drejta me té cilén mé shpesh jané késhilluar
té akuzuarit, né fakt éshté e drejta qé ai té japé deklaraté, pastaj té drejtén pér té paraqitur prova
né mbrojtje té tij, si dhe té drejtén pér té heshtur, e menjéheré pas késaj edhe té drejtén pér vérejtje
ose mbrojtés. E drejta pér té cilén jané vérejtur mé sé paku késhillime &shté e drejta pér pérkthyes.
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Grafiku nr.16

Komenti i fundit i dhéné né lidhje me LPP-né né arsyetimin pér kété ¢éshtje gjithashtu parasheh
edhe se "Cdo késhillé qé éshté pérmendur né paragrafin 1 té nenit 206 té LPP-sé, té akuzuarit duhet
t'i tregohet ve¢ e ve¢ dhe atij duhet t'i jepet mundésia té deklarohet veg e ve¢ pér secilén té drejté
nga paragrafi 1 i kétij neni”’*. Nése ky interpretim i autoréve do té ishte pranuar nga gjyqtarét qé
e zbatojné ligjin, grafiku nr.12 do t’i kishte pérmbushur me 100 pér qind té gjitha kategorité e té
drejtave té cilat jané té parapara, por meqgenése nuk éshté késhtu, mbetet qé kjo ¢éshtje té trajtohet
nga ata qé punojné né praktiké me qéllim qé t& pérmirésohet gjendja né lidhje me kété ¢éshtje.

Por nése e analizojmé pak mé thellé kété fushé, do t&¢ mund té konstatojmé edhe se até qé e ka
paraparé ligjvénési dhe até qé e theksojné autorét e komentit té LPP-sé, se té drejtat e té akuzuarve
jo vetém qé duhet t&€ numérohen, por ato duhet edhe té shpjegohen né ményré té kuptueshme pér
té akuzuarin, pérséri ata qé punojné né praktiké i shmangen qé ta zbatojné né térési. Né fakt, nga
paraqitja grafike nr.17 mund té shihet raporti i pérqindjes né lidhje me até se a i jané shpjeguar té
akuzuarit té drejtat né ményré té kuptueshme ose jo, gjegjésisht siijané shpjeguar - grafiku nr.18. Nga
kéto paragqitje grafike mund té konstatojmé se né 25% té shqyrtimeve, vézhguesit kané konstatuar se
té akuzuarve nuk u jané shpjeguar té drejtat né ményré qé ata t'i kuptojné ato, gjegjésisht vetém né
23% té shqyrtimeve ato jané shpjeguar né detaje, né 54% vetém jané pérmendur, ndérsa né 23% nuk
jané shpjeguar fare.

15Kallajxhiev G., Llazhetiq G., Nedellkova L., Denkovska M., Trombeva M., Vitllarov T., Jankullovska P., Kadiev D.,
Koment i Ligjit pér procedurén penale, OSBE, Shkup, 2018
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A iu shpjeguan té akuzuarit t€ drejtat né Né ¢faré ményre u shpjeguan
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té drejtat 54%

Grafiku nr.17 Grafiku nr.18

Né krahasim me analizén e vitit té kaluar té gjendjes lidhur me shpjegimin e té drejtave té té
akuzuarve, vérejmé njé pérkeqésim té gjendjes. Né fakt, grafiku nr.19 i dhéné mé poshté tregon njé
raport pérgindjeje prej 93% kundrejt 7% né favor té shpjegimit té kuptueshém té té drejtave né vitin
2017, qé éshté rezultat mé i miré né krahasim me kété vit, kur ky raport éshté 75% kundrejt 25%,
qé tregon se ka njé rritje t&€ madhe té késaj pérqindjeje. E njéjta gjé ndodh edhe kur béhet fjalé pér
ményrén e shpjegimit té té drejtave. Nése né vitin 2017 kemi pasur 6% té drejta té pashpjeguara
(grafiku nr.20), kété vit kemi 23%, ndérsa e njéjta gjé ndodh edhe me pérqindjen pér shpjegimin e
detajuar, vetém se ky rast shkon me dinamiké té zhdrejté, dhe késhtu, pérkundér rritjes sé té drejtave
té pashpjeguara pérballemi me njé situaté té pérqindjes sé zvogéluar té t& drejtave té shpjeguara
detajisht, edhe até prej 44% né 23%.

Shpjegimi i té drejtave té té€ akuzuarit Si iu shpjeguan té drejtat
né ményré té kuptueshme pér té (viti 2017) té akuzuarit (viti 2017)?
Jo 7% Nuk i sqaroi 6%
Detajisht
44%
Po 93% Vetém i pérmendi

té drejtat 50%

Grafiku nr.19 Grafiku nr.20

B ZBATIMI I PRANIMIT TE FAJIT

Momenti tradicional interesant i procesit zbatimi i pranimit té fajit té personave té akuzuar si
ményré pér pérshpejtimin e procedurés penale éshté pjesé e pandashme edhe e analizés sé kétij viti- Né
fakt duke pasur parasysh faktin se béhet fjalé pér mjet shumé efikas pér pérshpejtimin e kohézgjatjes
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sé procedurave penale’ e cila né té njéjtén kohé éshté edhe shumé e diskutueshme pér shkak té faktit
se béhet fjalé pér pérshpejtimin e pjesés mé té réndésishme té procedurés penale - shqyrtimit kryesor,
ku mé sé shumti vijné né shprehje garancité e procesit té personit té akuzuar, konsiderojmé se éshté
e pélqyeshme té kontrollohet se a jané trajtuar kété vit né ményré adekuate rekomandimet e vitit té
kaluar. Né fakt, a kemi ndonjé lévizje pozitive né lidhje me zbatimin e LPP-sé dhe respektimin e té
drejtave té personave té akuzuar gjaté shqyrtimit kryesor brenda periudhés sé analizés sé kétij viti.

Duke marré parasysh faktin se sivjet kemi njé numér mé té¢ madh té shqyrtimeve dhe té léndéve
té analizuara, mund té konstatojmé se ka rénie t€ numrit té pranimit té fajit nga ana e personave té
akuzuar gjaté shqyrtimit kryesor. Né fakt, pér dallim nga viti i kaluar kur té akuzuarit kané qené
té gatshém ta pranojné fajin né 40 seanca nga gjithsej 312 seanca, kété vit, gatishméri té kétillé té
akuzuarit kané shprehur vetém né 26 seanca nga gjithsej 415 seanca®. Kjo do té thoté se kemi njé
rénie serioze né pranimin e fajit gjaté shqyrtimit kryesor para gjykatave vendase. Késhtu, nése vitin
e kaluar kemi pasur njé pérqindje prej pak mé shumé se 10% té seancave ku éshté pranuar faji,
kété vit kemi njé rénie serioze né 6% té numrit té pérgjithshém té shqyrtimeve, ose njé rénie prej
pothuajse 40%.

Numri i shqyrtimeve me pranimin e fajit né krahasim me numrin e
shqyrtimeve té vézhguara sipas qyteteve

m Pranime té fajit m Gjithsej shqyrtime

Grafiku nr.21

Né shikim té paré, vérehet se rénie mé t¢ madhe né pranimin e fajit ka para Gjykatés Themelore
Shkup 1, ku vézhguesit tané arritén té vérejné pranim té fajit nga persona e akuzuar né vetém dy
raste, é nga 108 seancat e vézhguara kété vit né Shkup, éshté pérqindje seriozisht e ulét, vecanérisht
nése béjmé krahasim me vitin e kaluar kur kishim 129 seanca té vézhguara, né 7% té té cilave
éshté béré pranimi i fajit. Pra, kemi zvogélim t&é numrit té seancave me pranim té fajit prej 7% né
pothuajse 2%, qé paraqet njé rénie prej 3.5 heré. Trendi i rénies sé numrit té seancave né té cilat
té akuzuarit e kané pranuar fajin éshté i dukshém edhe né té gjitha gjykatat e tjera té vézhguara,

16 Proceduré gé njihet né shumé legjislacione népér boté, si dhe nga ana e Késhillit té Evropés pérmes Rekomandimit Nr. (87)
18, té Komitetit té Ministrave té Vendeve Anétare lidhur me Thjeshtésimin e Drejtésisé Penale. Shih edhe: Buzharovska G.,
Misoski B., "Plea Bargaining under the CPC", né Simplified Forms of Procedures in Criminal Matters — Regional Criminal
Procedure Legislation and Experiences in Application, Ivan Jovanovic and Miroljub Stanisavljevic eds., OSCE Mission to
Serbia, 2013

17 Shih: Misoski B., Avramovski D., Petrovska N., Analizé e t¢ dhénave nga procedurat e vézhguara gjyqésore né vitin 2017,
op. cit,, fq. 22-23.
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dhe krahasuar me vitet e méparshme, zvogélimet mé drastike jané né gjykatat themelore Manastir,
Shkup dhe Veles (grafiku nr.21).

Ky trend i zvogélimit té numrit té seancave né té cilat té akuzuarit e kané pranuar fajin pérkon
edhe me té dhénat zyrtare té marra nga gjykatat né vend'®, prej ku mund té nxirret pérfundimi se
ka pengesa té qarta né zbatimin e pranimit té fajit nga té akuzuarit si ményré pér pérshpejtimin e
efikasitetit té procedurés penale.

Arsyet pér kété rénie serioze né pranimit e fajit gjaté shqyrtimit kryesor mund té jené si rezultat
i disa treguesve. Treguesi i paré éshté politika e ulét ndéshkuese e gjykatave, si faktori mé serioz né
vendimin e té akuzuarve pér pranimin ose mospranimin e fajit gjaté shqyrtimit kryesor. Treguesi i
dyté éshté pérgatitja e prokurorisé publike me prova pér t'i mbéshtetur akuzat. Treguesi i treté lidhet
me besimin e publikut ndaj gjyqésisé. Tregues tjetér mund té gjendet né faktin se mbrojtésit nuk
kané interes t'i pérfaqésojné klientét né kushte kur ata e kané pranuar fajin, pér shkak té tarifave
mé té uléta té avokatéve. Tregues i mundshém mund té ishte edhe roli i gjykatés né procedurén
pér vlerésimin e pranimit té fajit', si dhe gatishméria e gjykatés pér té vendosur edhe pér elementet
plotésuese, si kompensimin pér démet ose zbatimin e konfiskimit.

Megjithaté, pér ndikimin e vérteté té té gjithé kétyre treguesve né vendimin e té akuzuarve pér
ta pranuar fajin dhe té gjykatés pér ta pranuar kété pranim té fajit dhe pér ta pércaktuar sanksionin
adekuat, duhet té béhet njé hulumtim i métejshém dhe mé i thelluar, sepse té dhénat e marra nga
vézhguesit tané sinjalizojné njé problem serioz né procedurén penale qé mund té keté pasoja afatgjate
né aspekt té efikasitetit té sistemit té drejtésisé penale, qé do té krijonte problem né perceptimin e
qytetaréve pér sistemin e ndarjes sé drejtésisé, si njé nga garantuesit e té drejtave dhe lirive té njeriut.

Né kété aspekt, kjo mund té interpretohet si rénie e besimit ndaj gjykatés, gjegjésisht mospasje
e interesit pér pranimin e fajit, e me kété edhe pér pérshpejtim té procedurés penale, pér shkak té
paqartésisé sé procedurés penale, e cila perceptohet si e ngadalshme dhe joefikase, e me kété edhe
se ka mundési qé ndéshkimi pér veprimin e béré fare té mos ndodhé. Ose, momenti i dyté éshté se
qytetarét nuk kané friké nga institucionet hetuese, ndérsa kané besim mé té madh te gjykata dhe nuk
kané friké té mos e pranojné fajin, me qéndrimin se né kushte t¢ mospranimit té fajit pas mbajtjes
sé shqyrtimit kryesor, mund té kalojné mé miré. Gjegjésisht, se qytetarét jané mé té gatshém ta
shfrytézojné ditén e tyre né gjykaté dhe né shqyrtimin e drejtpérdrejté kryesor t'i pérballin argumentet
e tyre me argumentet e prokurorit publik, se sa né njé faré ményre t’ia "lehtésojné" punén prokurorit
publik dhe té pranojné se e kané kryer veprén penale.

Sidoqofté, pér té gjitha kéto dilema, sado té pranueshme ose té papranueshme té jené, nevojitet
njé analizé mé e thelluar. Fakti i vetém i njohur deri tani nga faktorét e lartpérmendur éshté hegja
e Ligjit pér pércaktimin e llojit dhe lartésisé sé sanksionit penal, q¢ ndoshta mund té keté gené
vendimtar pér té akuzuarit, si nxitje pér ta pranuar fajin. Ose, théné ndryshe, pérmes kétij ligji té
akuzuarit kishin mundési té llogarisin saktésisht se sa do té ishte e ashtuquajtura méshira e sistemit
nga ana e gjyqtaréve né kushte té fajit té pranuar. Ndoshta, pikérisht ky argument &shté njéra nga
arsyet mé té réndésishme pér rénien e zbatimit té pranimit té fajit gjaté shqyrtimit kryesor si ményré
pér pérshpejtimin e procedurave penale®. Qé do té thoté se, né kushte té paqartésisé sé sanksionit,

18 Shih té dhénat e Gjykatés Themelore Shkup 1, né pjesén e P-PP (penale - propozim-marréveshje) qé gjenden né:
https://bit.ly/31M36g4

19 Shih: Misoski B., Ilikj Dimoski D., Judges’ Role in the Evaluation of the Defendant’s Plea within the Sentence Bargaining
Procedure, Journal of the Faculty of Security, Skopje, University St. Klement of Ohrid, Bitola, 2016; ose Alschuler, Albert
W., The Trial Judge's Role in Plea Bargaining, Part I, Columbia Law Review, Vol. 76, No. 7, Nov., 1976

20 Pérkundér faktit se argumentet pér heqjen e Ligjit pér pércaktimin e llojit dhe lartésisé sé sanksionit penal ishin té shumta
dhe té géndrueshme, fillimisht si njé ligj i keq dhe jocilésor, megjithaté ka pérkrahés té shumté pér zbatimin mé té shpeshté
té pranimit t€ fajit, me njé zgjidhje ku né sistemin e drejtésisé penale do té ekzistonte njé lloj udhézimi apo rregulloreje pér
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paqartésisé pér shqiptimin e shpejté té sanksionit, si dhe politikés sé ulét ndéshkuese nga ana e
gjykatave, té gjitha kéto i demotivojné té akuzuarit ta pranojné fajin si ményré pér zgjidhjen e
shpejté té rasteve penale.

Pasojat e kétij fenomeni jané shumé té gjera né aspekt té shpenzimit té burimeve té kufizuara
gjyqésore, e me kété edhe né zvogélimin e kapacitetit jo vetém té gjykatés, por edhe té té gjitha
subjekteve né procedurén penale, q¢é burimet e tyre ti pérqendrojné né zbulimin, ndjekjen dhe
dénimin e autoréve té veprave mé té rénda dhe mé té ndérlikuara penale. Mu pér kété arsye,
konsiderojmé se éshté e nevojshme té béhet njé analizé e gjeré e arsyeve pér kété fenomen, e cila do
té ishte bazé pér njé reagim adekuat né té drejtén pozitive, me qéllim té ringjalljes sé kétij mjeti me
té vérteté efikas pér pérshpejtimin e procedurave penale.

Sa i pérket llojit té veprave penale, pérséri mund ta japim pérfundimin e vitit té kaluar se, mé
sé shpeshti, pranimi i fajit béhet pér vepra penale tradicionale, gjegjésisht mé shpesh kjo béhet pér
veprat e pronés dhe veprat e dhunés, me ¢rast pér dallim nga viti i kaluar dhe né pérputhje me
vitin paraprak, né skené kthehen edhe veprat mé té lehta penale kundér jetés dhe trupit — 1éndimi
trupor sipas nenit 130 té Kodit Penal dhe léndimi i réndé trupor sipas nenit 131 té Kodit Penal.
Njésoj sikurse edhe vitin e kaluar, nga té dhénat e mbledhura del se té akuzuarit pér vepra penale
kundér lirisé gjinore dhe moralit gjinor jané mé pak té interesuar ta pranojné fajin pér veprimet e
tyre.

Duke i marré parasysh té dhénat statistikore pér véllimin dhe dinamikén e kriminalitetit, né
shikim té paré mund té konstatojmé se pranimi i fajit lidhet me llojin e veprave penale, e sidomos
me veprat penale kundér lirisé gjinore dhe moralit gjinor, ku té paditurit sikur duan qé lénda e
tyre té gjykohet publikisht, e jo té pérfundojé shpejt, me efikasitet dhe vetém né njé seancé (grafiku
nr.22).

Nga numri i pranimit té fajit né raport me numrin e pérgjithshém té léndéve dhe né raport
me réndésiné dhe llojin e veprave penale pér té cilat zbatohet, mund té nxirret pérfundimi se
té akuzuarit, né parim, zgjedhin té shkojné né gjyq. Ky vendim i tyre mund té bazohet ose né
argumentet se do té marrin njé sanksion mé té lehté, ose pér shkak té faktit se prokurori publik nuk
ka prova té mjaftueshme né bazé té té cilave do té pretendonte pér njé dénim mé té réndé duke e
déshmuar fajin e té akuzuarit ose pér faktin se ata konsiderojné se presioni i publikut mbi organet e
hetuesisé dhe gjykatén u jep siguri mé té madhe se do té zhvillohet njé gjykim i drejté. Megjithaté,
duke pasur parasysh numrin e ulét té pranimit té fajit, si dhe pér shkak té mungesés sé géndrimeve
té té akuzuarve, kéto pérfundime duhet té merren me rezervé, deri sa té béhet vlerésimi plotésues i
tyre né ményré empirike.

pércaktimin e llojit dhe lartésisé sé sanksioneve, gjé qé do ta bénte sanksionin mé té qarté pér personat e akuzuar. Né kété
drejtim, shumé interesant éshté shembulli i Anglisé dhe i Italisé pér skicimin e llojit dhe lartésisé sé sanksioneve penale.
Veganérisht né kushte té njé sistemi efikas té TIK-ut, i cili do t¢ mund té béjé kérkime té brendshme sipas disa ndryshoreve
té llojit dhe lartésisé sé aktgjykimeve té shpallura. Shih M. McConville, “Plea Bargaining: Ethics and Politics”, Journal of
Law and Society, Vol. 25, no. 4, 1998, fq. 570 dhe té tjerét; ose Sprack John, A Practical Approach to Criminal Procedure,
Oxford University Press, 10-th Edition 2005, fq. 92. si dhe kritikat te: Buzharovska G., Tupangeski N., Sentencing
Guidelines, “Paradoksi i legjislacionit magedonas,” Pravnik, nr.238, néntor, 2015.
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Numri i pranimit té fajit sipas veprave penale
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Grafiku nr.22

Pérfundimi i mésipérm mund té mbéshtetet né ményré plotésuese nga té dhénat e marra nga
vézhguesit, sipas té cilave pranimi i fajit mé sé shumti éshté béré né procedurén e shkurtuar (grafiku
nr.7). Gjegjésisht, nga gjithsej 26 pranime té fajit, 24 jané béré né procedurat e shkurtuara, ndérsa
vetém 2 jané béré né proceduré té rregullt.

Sipas kétyre té dhénave, e né korrelacion edhe me té dhénat e vitit té kaluar, kur nga 40 pranime
té fajit vetém 3 u béné né proceduré té rregullt, mund té konstatojmé se pranimi i fajit éshté i lidhur
né ményré té vecanté me até se sa e réndé éshté vepra penale ose me dénimin e pritur, gjegjésisht se té
akuzuarit jané té prirur pér ta pranuar fajin vetém pér veprat mé té lehta penale, ndérsa pér ato mé té
réndat, duan ta kené "ditén e tyre né gjykaté“?". Kjo praktiké pérséri mund té lidhet edhe me besimin
ndaj gjykatés dhe punén e tyre. Né ményré té ngjashme, procedura pér marréveshjen pér fajin dhe
pranimi i fajit, si ményra pér pérshpejtimin e procedurés penale, e me kété edhe si procedura me
publicitet té zvogéluar né kushte kur qytetarét kané besim té ulét né pavarésiné e gjykatés, me gjasé
nuk jané metodat mé té preferuara pér pérmbylljen e kontesteve nga e drejta penale.

Pér kété arsye, konsiderojmé se, me rritjen e besimi ndaj gjykatés, do té rritet edhe zbatimi
i kétyre procedurave té shkurtuara, pérve¢ qartésisé sé dénimeve, gjykatat ndoshta do té duhet

21 Ose, théné ndryshe, ka té ngjaré qé qytetarét té mendojné se garantuesi i vetém dhe mé i forté i té drejtave té tyre nuk jané
institucionet, por publiku, i cili, nga ana tjetér, éshté vetédijesuar mjaft dhe reagon ndaj keqpérdorimeve té mundshme té
té drejtave té té akuzuarve. Digka qé né afat té gjaté, gjithsesi éshté praktiké e déshirueshme si reagim nga publiku i gjeré,
qé né té ardhmen do té kontribuonte pér krijimin e institucioneve té pérgjegjshme, gjé qé po ashtu do ta rriste edhe besimin
e qytetaréve né kéto institucione.
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té punojné pér té pasur transparencé edhe mé t&¢ madhe duke i publikuar t&¢ dhénat pér numrin
e léndéve té zgjidhura pérmes pranimit té fajit, si dhe duke i krahasuar dénimet e pércaktuara né
procedurat e rregullta me ato né procedurat né té cilat éshté béré pranimi i fajit. Pérmes fushatave
té kétilla, do té zvogélohej pérshtypja se gjaté pranimit té fajit béhet fjalé pér "arritje té ujdisé" me
drejtésing, gjegjésisht se béhet fjalé pér veprime qé do té mund té ishin né dém té drejtésisé. Né kété
drejtim, do té duhej té vihen né dispozicion té publikut té gjitha rregulloret qé ekzistojné né kuadér
té Prokurorisé Publike, me té cilat rregullohet né ményré plotésuese roli i prokurorit publik né
procedurén e marréveshjes pér fajin. Né kété ményré, publiku do té kishte besim tek ky organ dhe
do ta trajtonte até si zbatues i paanshém i drejtésisé, e jo si njé prokuror publik hakmarrés, qé do ta
sanksionojé gatishmériné e té akuzuarve pér ta pranuar fajin, e me kété eventualisht edhe té marrin
sanksion mé té lehté nga gjykata, né njé proceduré té shpejté dhe efektive penale.

13
15
10
10
> 1 1 1
Té akuzuar Té akuzuar me mbrojtés Category 3té
me mbrojtés sipas detyrés zyrtare  akuzuar pa mbrojtés

m Procedura e shkurtuar ~ mProcedura e rregullt

Grafiku nr.23

Me qéllim qé té mbéshteten tezat e mésipérme pér besimin ndaj gjykatave, té shprehura pérmes
gatishmeérisé sé té akuzuarve pér ta pranuar fajin, mund té analizohen edhe té dhénat pér pranimin
e fajit, né rastet kur i akuzuari ka pasur avokat mbrojtés. Késhtu, sipas té dhénave nga grafiku nr.23,
mund té shohim se té akuzuarit jané té gatshém ta pranojné fajin né numér pothuajse identik, edhe
kur kané edhe kur nuk kané avokat mbrojtés. Gjegjésisht, raporti éshté 13 pranime té fajit né prani
té mbrojtésit kundrejt 10 pranimeve té fajit pa mbrojtés. Kjo do té thoté se té akuzuarit, né masé té
madhe nuk e perceptojné garanciné e mbrojtésit*? si vendimtare gjaté marrjes sé vendimit té tyre se
a do té pranojné fajin ose jo. Ose, théné ndryshe, ata mendojné se, duke pasur parasysh réndésiné e
veprés penale, garanci e mjaftueshme pér njé vlerésim korrekt dhe té drejté té pranimit té fajit éshté
gjykata. Njé pasojé tjetér e mundshme éshté se té akuzuarit konsiderojné se béhet fjalé pér vepér mé
té lehté, prokurori publik ka prova té mjaftueshme dhe té forta, dhe pér kété arsye té akuzuarit nuk
kané interes pér t'iu kundérvéné me argumente apo prova, qé do té thoté se pajtohen me rezultatin
pérfundimtar, dhe pér kété arsye nuk konsiderojné se prania e avokatit do t¢ mund té bénte ndonjé
ndryshim sa i pérket rezultatit pérfundimtar té procedurés penale. Né kété rast, konsiderojmé se
prania e avokatit mbrojtés gjaté pranimit té fajit do té ndikonte né masé té madhe né krijimin e njé

22Shih: Alschuler, A., The Defense Attorney 's Role in Plea Bargaining, University of Chicago, 1974, gjendet né:
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?referer=https://www.google.
com/&httpsredir=1&article=1981&context=journal_articles
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qéndrimi pozitiv ndaj zbatimit t& procedurés pér marréveshje, me faktin se avokati mbrojtés do té
paraqitej si njé garantues plotésues pérvec gjykatés, se té drejtat e té akuzuarit né kushte té fajit té
pranuar do t€ mbrohen né ményré adekuate dhe té drejté.

Mu pér kété arsye, e né korrelacion edhe me pérfundimin e vitit té kaluar, konsiderojmé se éshté
e nevojshme té korrigjohet Ligji pér procedurén penale ku do té pércaktohej prania e detyrueshme
e avokatit mbrojtés kur do té béhet pranimi i fajit nga ana e té akuzuarit, pavarésisht nga pesha e
veprés, pér shkak se ky zbatim né njé faré ményre mund té ndikojé pozitivisht né perceptimin e
publikut sa i pérket drejtésisé sé késaj procedure, e me kété edhe né rritjen e besimit né pavarésiné e
gjykatés. Pér mé tepér, pasi qé sipas parimeve té LPP-sé lidhur me zhvillimin e shqyrtimit kryesor,
e sidomos duke i pasur parasysh procedurat e ndérlikuara pér nxjerrjen e provave, konsiderojmé
se nuk ka nevojé aspak té béhet dallimi midis procedurés sé rregullt dhe asaj té shkurtuar. Né kété
ményré, konsiderojmé se do té eliminohej praktika qé i akuzuari t¢ mund ta béjé pranimin e fajit
né proceduré té shkurtuar pa praniné e avokatit mbrojtés, ndérsa gjaté procedurés sé rregullt pér
pranimin e fajit do té ishte e domosdoshme prania e avokatit mbrojtés. Késhtu, konsiderojmé se né
lidhje me kété proceduré dhe pasojat e pranimit té fajit, fare nuk ka réndési fakti se a béhet fjalé pér
vepér penale pér té cilén parashihet dénim me burg deri né 5 vjet ose dénim mé i réndé. Mé né fund,
duke marré parasysh shpeshtésiné e pranimit té fajit dhe peshén e veprave penale, si dhe praniné e
avokatit mbrojtés, né pérputhje me kushtet e tanishme, mund té shkojmé né drejtim krejtésisht té
padéshiruar dhe té nxjerrim pérfundim té gabuar se avokati éshté i tepért né situatat kur i akuzuari
éshté i gatshém ta pranojé fajin.

Né kété drejtim, né rastet kur i akuzuari ka pasur mbrojtés, nuk mund té konstatojmé se roli i
tij ka gené sa pér sy e fage. Gjegjésisht, nga 13 raste né vetém njé rast ose 8%, i akuzuari dhe avokati
nuk kané pasur kohé té mjaftueshme pér t'u konsultuar né lidhje me pranimin e fajit, ndérsa né 12
raste, avokati mbrojtés ka pasur kohé dhe mundési té mjaftueshme ta pérgatisé mbrojtjen e tij dhe
ta késhillojé klientin e tij né lidhje me pasojat nga pranimi i fajit (grafiku nr.24). Kéto té dhéna, né
krahasim me té dhénat e vitit té kaluar, kur né 9% té rasteve nuk ka pasur kohé dhe mundési té
mjaftueshme pér konsultim ndérmjet té akuzuarit dhe avokatit té tij, gjenerojné pérfundimin se né
kété sferé nuk kemi pérmirésim té situatés. Mu pér kété arsye, konsiderojmé se éshté e nevojshme
té mbahen trajnime plotésuese pér ta rritur vetédijen e gjyqtaréve rreth nevojés dhe rolit té avokatit
mbrojtés né kéto procedura.

Jo 8%

Po 92%

Grafiku nr.24

Né fund, déshirojmé ta potencojmé faktin shumé problematik se né njé rast nga procedura e
rregullt, ku i akuzuari nuk ka pasur avokat mbrojtés (grafiku nr.23), por e ka pranuar fajin, kjo éshté
pranuar nga gjykata. Jo vetém qé kjo proceduré éshté né kundérshtim me dispozitat e LPP-sé, por




Analizé e té dhénave nga monitorimi i procedurave gjyqésore né vitin 2018

konsiderojmé se duke e lejuar kété qasje anulohen té gjitha pérfitimet e sistemit kundérshtues kurse
ruhen té gjitha karakteristikat e procedurés penale inkuizitore, ku né mungesé té avokatit mbrojtés, i
akuzuari e pranon fajin dhe merret né pyetje vetém nga prokurori dhe ndoshta edhe nga gjykata, qé
sipas pérkufizimit éshté karakteristiké e parimeve inkuizitore pér mbajtjen e shqyrtimit kryesor, e té
cilat jané shumé té kritikuara. Né konfigurimin e kétillé, me té vérteté, roli i té akuzuarit perceptohet
si "dash kurbani", qé éshté né kundérshtim me arritjet bashkékohore té doktrinés pér gjykim té drejté,
qé éshté karakteristiké e shoqérive demokratike. Duke pasur parasysh se béhet fjalé vetém pér njé
rast, mbetet shpresa se ndoshta béhet fjalé pér gabim dhe se éshté béré léshim, qofté nga vézhguesit
ose nga gjykata kur éshté pranuar ky pranim i fajit.

Zbatimi i drejté i garancive té procesit pér pranimin e vetédijshém dhe vullnetar té fajit,
gjegjésisht roli i gjykatés gjaté pranimit té fajit, éshté vlerésuar népérmjet disa pyetjeve nga ana e
vézhguesve tané. Vérehet njé tendencé né péraférsisht 81% té léndéve kur té akuzuarit e kané
pranuar fajin, se gjyqtarét né ményré té qarté dhe té kuptueshme u kané shpjeguar se ¢faré pranojné,
gjegjésisht ua kané shpjeguar té gjitha tiparet e veprés penale (grafiku nr. 25)%. Pér fat té keq, edhe
pse kemi pérkeqésim né krahasim me vitin e kaluar, kjo megjithaté nuk éshté aq drastike, gjegjésisht
nga 87% né vitin e kaluar, kété vit kemi njé shpjegim té té gjitha tipareve té veprés penale né 81%
té rasteve, ose né 21 rast nga gjithsej 26 raste kur éshté béré pranimi i fajit. Mu pér kété arsye, né
kushtet kur éshté béré pranimi i fajit, ku pothuajse né gjysmén e rasteve té akuzuarit nuk kané
mbrojtés dhe shpresén e tyre pér mbrojtjen e té drejtave té tyre e shohin te gjykata, konsiderojmé
se éshté e papranueshme qé gjyqtarét té mos u japin shpjegime té detajuara dhe té hollésishme té
akuzuarve pér até qé akuzohen, gjé qé shérben si bazé pér té siguruar pranim té fajit me vetédije
dhe me relevancé ligjore.

A u parashtruan pyetje pér ta verifikuar pranimin e fajit né aspekt té té
gjitha tipareve té veprés penale?

Jo5

Po 21

Grafiku nr.25

Prandaj, konsiderojmé se éshté e nevojshme qé né kété rast gjyqtarét té akuzuarve t'u shpjegojné
né detaje se pér ¢faré akuzohen, e jo vetém t'ua lexojné aktakuzén dhe t'i pyesin se a e kuptojné até.
Aq mé tepér pasi si njé katalizator i kétij fenomeni paragitet edhe fakti se né procedurén e shkurtuar,
ku kryesisht éshté béré pranimi i fajit, fjalimet hyrése té prokurorisé nuk jané té parapara, késhtu qé
né mungesé té mbrojtésve dhe rrethanave té aktakuzés té sqaruara né kété ményré té dobét, shtrohet

23Si duket apelet pér njé rol aktiv té gjykatés né vlerésimin e pranimit té fajit nuk jané gjé e panjohur pér gjyqtarét, duke
i pasur parasysh pérvojat me sistemin e méparshém té procedurés penale, né té cilén gjyqtarét kishin njé rol aktiv gjaté
shqyrtimit kryesor. Megjithaté, pérkeqésimi ose ngecja né pérmirésimin e késaj situate nuk jep shumé optimizém se
gjyqtarét e kané kuptuar plotésisht rolin e tyre né procedurén e vlerésimit té pranimi té fajit gjaté shqyrtimit kryesor.
Lidhur me rolin e gjykatés né vlerésimin e pranimit té fajit, shih: Misoski B., Ilikj Dimoski D., Judges” Role in the
Evaluation of the Defendant’s Plea within the Sentence Bargaining Procedure, op.cit.
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pyetja se a e diné té pandehurit me té vérteté se ¢faré pranojné. Ose, théné ndryshe, pérmes kétij
géndrimi té subjekteve né praktiké arsyetohet edhe fakti se pranimi i fajit éshté i papélqyeshém nga
ana e té akuzuarve dhe se ka ngecje né zbatimin e tij.

A u parashtruan pyetje pér ta verifikuar natyrén vullnetare t€ pranimit té fajit?
Jo11%

Pjesérisht
8%

Po 81%

Grafiku nr.26

Pérkeqésim té konsiderueshém né krahasim me vitin e kaluar, kemi edhe né aspekt té vlerésimit
té natyrés vullnetare té pranimit té fajit nga ana e gjykatés. Né fakt, pér dallim nga viti i kaluar, kur
gjyqtarét né 97% té rasteve kané vlerésuar se pranimi i fajit éshté béré né ményré vullnetare, kété vit
kété pérpjekje intelektuale ata e kané béré vetém né 81% té rasteve. Nése vitin e kaluar kemi shprehur
pakénaqési vetém nga njé rast, kété vit duhet t'1 kushtojmé vémendje té vecanté punés sé gjykatés, me
qéllim qé pranimin e fajit né proceduré té shkurtuar gjyqtarét t&¢ mos e marrin si "gjé té gatshme", por
né vend té késaj, t€ luajné njé rol aktiv dhe t€ vlerésojné plotésisht se pranimi i fajit a éshté béré né
ményré vullnetare (grafiku nr.26). Pérndryshe, duke e toleruar kété praktiké té “artit pér hir té artit”
né aktakuza, ndodh qé té kérkohet ¢farédo fajtori, e jo té kérkohet drejtésia dhe sanksion i drejté
pér autorin e vérteté. Sjellja e kétillé e gjyqtaréve, né masé t¢ madhe shpie né pérfundimin se éshté
e domosdoshme té parashihet detyrimi ligjor pér t€ pasur avokat mbrojtés né té gjitha rastet kur i
akuzuari éshté i gatshém ta pranojé fajin, pavarésisht nga pesha e vepérs penale, pasi qé éshté mé se e
qarté se nevojitet njé garantues plotésues i té drejtave té té akuzuarit, vecanérisht né procedurén kur
i akuzuari éshté i gatshém ta pranojé fajin. Zgjidhja e tanishme vetém e inkurajon mospélqimin e
pranimit té fajit nga té akuzuarit gjaté procedurave penale.

Si pjesé e ndikimeve té fshehta mbi pranimin vullnetar té fajit, paraqiten edhe problemet e
identifikuara né raportin e vitit té kaluar té Koalicionit né lidhje me zbatimin e masés sé paraburgimit
si njé mjet pér té negociuar®. Eshté pér t'u pérshéndetur fakti qé pérfundimet e vitit té kaluar né
krahasim me té dhénat e kétij viti nuk mund t'i konfirmojmé me shkallé té larté té sigurisé. Né fakt,
pér dallim nga vitet e kaluara kur ishim déshmitaré se né 25% té rasteve paraburgimi éshté hequr
menjéheré pas pranimit té fajit, nga té dhénat e kétij viti kjo praktiké éshté vérejtur vetém né 2 raste
ose e shprehur né pérgindje, né pothuajse 8% nga numri i pérgjithshém i rasteve né té cilat éshté
pranuar faji. Megjithaté, edhe pérkundér pérqindjes relativisht té ulét, si dhe dinamikés sé déshiruar
pér zvogélimin e tij nga 25% né 8%, veté fakti qé kjo praktiké ende ekziston ¢on né pérfundimin se
né raste té caktuara hegja e paraburgimit mund té keqpérdoret si mjet pér pranimin e detyrueshém

24Shih: Misoski B., Avramovski D., Petrovska N., Analizé e té dhénave nga procedurat e vézhguara gjyqésore né vitin
2017, op. cit., fq. 15, si dhe Misoski B., Avramovski D., Petrovska N., Analiza e té dhénave nga procedurat e vézhguara
gjyqésore né vitin 2016, Koalicioni T¢ gjithé pér gjykim té drejté", Shkup, OSBE, 2016, fq. 23-24.
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té fajit. Kjo praktiké rezulton me zbatimin e gabuar si té dispozitave té LPP-sé me té cilat rregullohet
zbatimi i paraburgimit, ashtu edhe té dispozitave me té cilat rregullohet vlerésimi i pranimit té fajit
dhe kjo praktiké duhet té ¢rrénjoset.

Té apostrofuara dhe té riaktualizuara, konkluzionet e vitit té kaluar do té ishin pérgjigja mé
e shkurtér né pyetjen se a ka parashtruar gjykata pyetje pér ta verifikuar se a éshté i vetédijshém i
akuzuari pér pasojat nga pranimi i fajit®.

A u parashtruan pyetje pér ta verifikuar se a éshté i vetédijshém i akuzuari
pér pasojat nga pranimi i fajit

Jo 15%

Po 85%

Grafiku nr.27

Né fakt, rénia prej 95% nga viti i kaluar né 85% kété vit, mund té nénkuptojé vetém riaktualizim
té nevojés pér trajnim plotésues té gjyqtaréve né aspekt té rolit té tyre né rastet kur personat e akuzuar
e kané pranuar fajin. Késhtu, né vend qé né kéto raste gjyqtarét té jené térésisht inkuizitoré, ku lirisht
do t'i parashtronin pyetje té akuzuarit me qéllim qé ta qartésojné plotésisht ngjarjen penale-juridike
deri né shkallén e bindjes sé tyre té ploté pértej dyshimit té arsyeshém, ne kemi zbuluar njé gjendje
té pasivitetit té papranueshém té gjykatés né 15% té rasteve né aspekt t€ vlerésimit té vetédijes sé té
akuzuarit pér pasojat nga pranimi i fajit (grafiku nr.27).

Vetém népérmjet kétyre korrigjimeve te roli i gjykatés, por edhe duke i rregulluar né ményré
plotésuese dispozitat e LPP-sé, do té mund té ndryshonte perceptimi i publikut pér gjykatén si
garantuese e vérteté e té drejtave té personave té akuzuar, e cila vepron né ményré té pavarur, té
paanshme dhe ekskluzivisht né interes té drejtésisé.

Pérmirésimi i vetém né krahasim me vitin e kaluar éshté vérejtur né lidhje me mbéshtetjen me
fakte té pranimit té fajit.

25Shih: Misoski B., Avramovski D., Petrovska N., Analizé e té dhénave nga procedurat e vézhguara gjygésore né vitin
2017, op. cit., fq. 26-27.
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A u nxorén prova pas pranimit té fajit
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Grafiku nr.28

Né fakt, me kénaqési theksojmé se éshté ruajtur trendi i rritjes sé véllimit dhe cilésisé sé
provave qé nxiren para gjykatés pas pranimit té fajit. Né fakt, pér dallim nga pérgindja e larté e
vitit té kaluar prej 69%, kété vit né madje 76% té rasteve kur té akuzuarit e kané pranuar fajin, jané
nxjerré prova plotésuese.

Sa i pérket cilésisé sé provave, edhe kété vit, mund té jemi té kénaqur, sepse né kéto raste,
gjyqtarét nxjerrin mé shumé prova, si¢ jané raporte té ekspertéve, raporte mjekésore, vértetim pér
punésim, gjendje té pronés dhe té ngjashme. Megjithaté, ende prova mé e shpeshté éshté ekstrakti
nga evidenca ndéshkuese. Krahasuar me vitin e kaluar, kur konsideruam® se me hegjen e Ligjit
pér pércaktimin e llojit dhe lartésisé sé sanksionit penal do té zvogélohej edhe ndikimi i evidencés
ndéshkuese mbi barrén e provés, megjithaté, del se evidenca ndéshkuese ende éshté njé prové shumé
e forté dhe e shpeshté, pa marré parasysh se a éshté paraparé réndésia e késaj prove né ndonjé piké
apo tabelé ligjore ose jo. Né kété drejtim, mund té theksojmé edhe njé heré se evidenca ndéshkuese
éshté e réndésishme, por vetém nése béhet fjalé pér person qé éshté ndéshkuar mé paré, gjegjésisht
pér persona specialé gé i jané rikthyer krimit.”” Pérndryshe, kjo prové nuk mund té shérbejé fare
pér ta mbéshtetur pranimin e fajit té té akuzuarit gjaté shqyrtimit kryesor. Pér fat té keq, ende nuk
kemi qené déshmitaré qé prova né mbéshtetje té pranimit té fajit té jeté edhe deklarata e déshmitarit
ose e té démtuarit.

Megjithaté, mund té jemi té kénaqur sa i pérket trendit té pérmirésimit té nxjerrjes sé provave,
sepse qéllimi pér shkurtimin e procedurés né té cilén éshté pranuar faji nga i akuzuari nuk éshté
pérséritja e gjithé procedurés sé provave apo nxjerrja e té gjitha provave. Né vend té késaj, gjykata
duhet té sigurohet, pértej dyshimit té arsyeshém, kryesisht pérmes marrjes aktive né pyetje té té
akuzuarit, e pastaj edhe duke i kryqézuar faktet nga pranimi i fajit me listén e provave nga aktakuza
dhe thjesht duke i nxjerré vetém disa prova té vecanta nga kjo listé. Né kété ményré, gjykata do
t'l nxjerré vetém provat mé té réndésishme pér té, té cilat e mbéshtesin pranimin e fajit ose jané
kundérthénése®. Késhtu, gjykata padyshim do té bindej pértej dyshimit té arsyeshém se pranimi i
fajit a éshté i vérteté apo i rremé.

Pér ta pérmirésuar mé tej situatén e konstatuar, mendojmé se éshté i géndrueshém propozimi
pér futjen e seancés sé posagme té provés® ku do té rivlerésoheshin provat né favor dhe né dém té

26Po aty, fq. 27.
27 Shih: Shih: Gruevska Drakulevski A., Recidivizmi dhe burgu, Grafoden, Shkup, 2016
28Shih mé shumé te: Ingram L.J., Criminal Evidence, 12-ed. Elsevier, 2015, fq. 91 et;.

29 Pér réndésiné e seancés sé provés shih: Haddad, James B., et al, Criminal Procedure, Cases and Comments, 5-th ed.
Foundation Press, New York, 1998.
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vértetésisé sé pranimit té fajit. Né kété drejtim, konsiderojmé se éshté e pérshtatshme qé né LPP té
parashihen dispozita shtesé me té cilat do té rregullohej mbajtja e késaj seance si pjesé e vecanté e
shqyrtimit kryesor né kushte kur éshté pranuar faji nga ana e té akuzuarit. Né kété ményré edhe
gjyqtarét do té ishin mé té liré gjaté marrjes sé vendimit se cilat prova do té nxirreshin né kété
seancé, qé do té ishte me réndési té jashtézakonshme pér ta mbéshtetur vendimin e tyre. Né kété
ményré, konsiderojmé se do té rritej edhe besimi ndaj gjykatave gjaté marrjes sé vendimit né rastet
kur kemi pranim té fajit, e me kété do té rritej edhe pérqindja dhe gatishméria e té akuzuarve pér
ta pranuar fajin.

Pas pranimit té fajit, a vendosi gjykata pér:
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Grafiku nr.29

Ndryshe nga viti i kaluar, kur gjykata, pérveg pér fajin, vendosi edhe pér démin, ajo shqiptoi
konfiskim té sendeve dhe vendosi pér shpenzimet né 26 raste, qé éshté mé shumeé se gjysma e rasteve
né té cilat té akuzuarit e kané pranuar fajin, né gjithsej 40 raste pér vitin e kaluar, kété vit kemi rénie
drastike, me ¢'rast gjykata, pérveg sanksionit, vendosi edhe pér shpenzimet edhe pér démet vetém
né 6 nga 26 raste (grafiku nr.29). Konsiderojmé se me rritjen e pérgindjes sé vendimit té gjykatés,
pérveg pér sanksionin edhe pér elementet e tjera, e veganérisht pér démin, dukshém rritet besimit né
gjyqési, pér faktin se me ané té kétyre vendimeve plotésuese fitohet pérshtypja se gjykata plotésisht e
ka qartésuar ngjarjen penale-juridike né raport me té gjithé personat e interesuar. Né kété ményre,
publiku arrin né pérfundimin se né rastet kur i akuzuari e ka pranuar fajin, té gjitha karakteristikat
dhe garancité e procedurés penale mbesin té respektuara, e me kété edhe kjo proceduré perceptohet
si e drejté dhe e pranueshme. Pér kété arsye, konsiderojmé se gjyqtarét duhet té béjné pérpjekje
mé t&¢ médha né kéto raste dhe mé shpesh té marrin vendim edhe pér kompensim té démit, e jo t’i
késhillojné palét e démtuara qé té ngrejné konteste civile.
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l PROCEDURA E PROVAVE

Duke pasur parasysh réndésiné e késaj faze té shqyrtimit kryesor, pa dyshim mund té
shihet pse edhe veté ligji ka paraparé detaje mbi rrjedhén e procedurés sé provave, rendin né
té cilin duhet té nxirren provat né shqyrtimin kryesor, duke i dhéné prioritet pérfagésuesit té
aktakuzés, gjegjésisht paditésit privat, né krahasim me mbrojtjen, por edhe atyre provave qé
jané né korrelacion me kérkesén pronésore-juridike, e pastaj provave té mbrojtjes dhe provave
eventuale té aktakuzés, me té cilat do té béhej pérgénjeshtrimi i provave té mbrojtjes né formé
té replikés, por edhe provave té mbrojtjes si pérgjigje ndaj kétij pérgénjeshtrimi, té€ quajtura
dupliké. Kjo pér shkak se barra e provés éshté transferuar né anén e pérfaqésuesit té aktakuzés,
késhtu qé ai duhet t'i paraqesé né ményré adekuate provat e tij, mbi té cilat bazohet aktakuza
dhe ta bindé gjykatén pértej dyshimit té arsyeshém né fajésiné personit té akuzuar.

Né procesin e procedurés sé provave, gjykata ka pér detyré ta kontrollojé ményrén dhe
renditjen e marrjes né pyetje té déshmitaréve dhe té ekspertéve dhe nxjerrjen e provave, duke
mbajtur llogari pér efikasitetin dhe aspektin ekonomik té procedurés dhe pér pércaktimin e
té vértetés. Né kété pjesé té procedurés, gjykata vendos edhe pér kundérshtimet e paléve, me
¢rast mund té ndalojé ndonjé pyetje apo pérgjigje pér pyetje qé tashmé éshté parashtruar, né
qofté se vleréson se ajo éshté e palejueshme ose e paréndésishme pér 1éndén ose nése pyetja
e pérmban edhe pyetjen dhe pérgjigjen. Kuptohet, marrja né pyetje né ményré té kryqézuar
paraqet pérjashtim nga kjo.

Né parim, menaxhimi i procesit té rregullimit dhe renditjes sé nxjerrjes sé provave i lihet
secilés prej paléve né proceduré, késhtu qé ata kané liri t'i renditin provat e tyre sipas réndésisé
sé tyre pér ta déshmuar teoriné e tyre té supozuar té rastit. Megjithaté, kjo liri e dhéné rrallé
zbatohet né praktiké. Shumé shpesh, gjyqtarét e pércaktojné renditjen e nxjerrjes sé provave, e
shpeshheré edhe e ndryshojné duke u nisur nga ideja pér "aspektin ekonomik té procedurés".
Kété vit, pér dallim nga viti 2017 kur nuk éshté regjistruar asnjé shmangie nga renditja ligjore e
nxjerrjes sé provave, u vu re se né 2% té seancave éshté marré né pyetje déshmitari i mbrojtjes
para déshmitarit té prokurorisé, sepse pér provat e propozuara nga aktakuza, déshmitarét, né
momentin konkret nuk kané qené té pranishém, prandaj, pér arsye pragmatike, gjykata ka
kaluar né marrjen né pyetje té déshmitaréve té mbrojtjes (grafiku nr.30).

A ishte renditja e nxjerrjes sé provave sipas renditjes sé paraparé me ligj?

Jo 2%

Po 98%

Grafiku nr.30

Né krahasim me té dhénat e vitit té kaluar né aspekt té késhillave pér té drejtat e déshmitaréve,
vérejmé gjendje identike té zbatimit té késhillave pér té drejtat e déshmitaréve. Né 90% té seancave
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déshmitarét jané késhilluar, kundrejt 10% té seancave, né té cilat késhilla nuk éshté dhéné. Sai pérket
betimit té paraparé, megjithése né sistemin toné, betimi i dhéné nga déshmitarét ende konsiderohet
vetém si njé akt formal i rritjes sé vlerés sé deklaratés sé¢ dhéné si mjet déshmues, ai zbatohet né njé
pérqindje relativisht té kénaqshme nga disa gjyqtaré. Né 68% té numrit té pérgjithshém té seancave
té vézhguara, déshmitarét u betuan gjaté dhénies sé deklaratés sé tyre (grafiku nr.32).

A u késhillua déshmitari pér té drejtat e tij A u betua déshmitari

Jo 10%

Jo 32%

Po 90% Po 68%

Grafiku nr.31 Grafiku nr.32

Ligji pér procedurén penale parasheh qé déshmitarét e propozuar fillimisht t&¢ merren né
pyetje nga pala qé i ka propozuar. Né bazé té késaj, marrja né pyetje né ményré té drejtpérdrejté
éshté metoda me té cilén merret né pyetje déshmitari i propozuar me géllim té vértetimit té teorisé
sé paraqitur té rastit, me ¢rast mundésohet nxjerrja e fakteve dhe e rrethanave qé jané té njohura
pér déshmitarin. Nga ana tjetér, marrja né pyetje né ményré té kryqézuar éshté njé mundési pér
nxjerrjen e informatave qé do té shkonin né favor té palés kundérshtare dhe pér ti nxjerré né
pah dobésité né déshmité e déshmitarit™. Pyetjet qé zbatohen né kété lloj té marrjes né pyetje té
déshmitarit, e té cilat vijné nga pala kundérshtare, jané té kufizuara dhe kané té béjné me pyetjet
qé jané parashtruar mé paré, gjaté marrjes né pyetje té déshmitarit nga pala qé e ka propozuar.
Implementimi i drejté i ményrés sé marrjes né pyetje té déshmitaréve, si dhe teknikat e paléve né
proceduré, i ndogém dhe i vlerésuam pérmes disa parametrave né procesin e procedurés sé provave.
Késhtu, llojet e marrjes né pyetje i analizuam pérmes grupeve té ndryshme té pyetjeve té formuluara
sipas llojit t& marrjes né pyetje, me ¢rast e pércaktuam cilésiné e parashtrimit té pyetjeve, sa ishin té
kuptueshme, por dhe perceptimin pér suksesin qé e 1éné palét kur i parashtrojné pyetjet.

Lidhur me dhénien e mundésisé pér marrje né pyetje né ményré té kryqézuar pér palén qé nuk
e ka propozuar déshmitarin qé merret né pyetje, statistikat q¢ u pérpunuan né bazé té té dhénave té
mbledhura nga monitorimi i realizuar tregojné se gjykata e respekton plotésisht té drejtén e paléve
kundérshtare dhe ua jep atyre mundésiné pér marrje né pyetje né ményré té kryqézuar, por jo
gjithmoné kjo mundési éshté shfrytézuar nga palét kundérshtare. Né fakt, né 80% té seancave, pala
qé ka pasur té drejté té marré né pyetje né ményré té kryqézuar e ka shfrytézuar kété mundési, ndérsa
né 19% té seancave, edhe pse u éshté dhéné mundésia, ata kané vendosur té mos e shfrytézojné até
(grafiku nr.33). Léshimi i vetém qé éshté regjistruar nga vézhguesit né 1% té seancave ka té béjé
me situatén né té cilén éshté térhequr aktakuza menjéheré pas pérfundimit té marrjes né pyetje né
ményré té drejtpérdrejté, e me kété edhe rrjedha logjike e procedurés e eliminon mundésiné pér
marrje né pyetje né ményré té kryqézuar.

30Mauet, Thomas A.- “Trial techniques and trials”
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Grafiku nr.33

Ajo qé éshté interesante pér tu komentuar éshté fakti i pérkeqésimit té situatés né lidhje me
kufizimin e marrjes né pyetje né ményré té kryqézuar né lidhje me até qé éshté deklaruar gjaté
marrjes né pyetje né ményreé té drejtpérdrejté. Né fakt, edhe pse pérqindja né lidhje me kété ¢éshtje,
nga pozicioni fillestar né vitin 2015, gjaté viteve shénonte trend rrités, gjegjésisht pérmirésim dhe
implementim té drejté té dispozitave té parapara né LPP, kété vit shénon pérkeqésim. Nga numri i
pérgjithshém i seancave té vézhguara, né vetém 61% té tyre marrja né pyetje né ményré té kryqézuar
éshté kufizuar né marrjen né pyetje né ményré té drejtpérdre;jté, pér dallim nga viti 2016, kur pér
shembull, kjo ishte 82%, dhe éshté pérqindja mé e larté e katér viteve né té cilat éshté realizuar
monitorimi (grafiku nr.34).
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Grafiku nr.34

Sa i pérket pjesés etike, se a éshté zhvilluar marrja né pyetje né ményré té kryqézuar duke e
respektuar personalitetin e déshmitarit, pérkatésisht ekspertit, vézhguesit kané konstatuar gjendje
qé tregon qéndrim jokorrekt gjaté marrjes né pyetje (grafiku nr.35). Konkretisht, jané regjistruar
dy 1éndé né té cilat prokurori publik gjaté marrjes né pyetje né ményré té kryqézuar éshté sjellé
verbalisht né ményré agresive ndaj déshmitarit dhe i ka sugjeruar ta thoté mendimin e tij, jo até
pér té cilin éshté thirrur, gjegjésisht té thoté se ¢faré ka paré né vendin e ngjarjes né rastin konkret.
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A &shté zhvilluar marrja né pyetje duke e respektuar déshmitarin/ekspertin
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Grafiku nr.35

Pérmirésim vérehet edhe né aspekt té vazhdimésisé sé marrjes né pyetje né ményré té kryqézuar,
dhe késhtu, si¢ mund té shihet nga paragqitjet grafike mé poshté, mund té vérehet njé tendencé
rritése, gjegjésisht pérparim, né lidhje me kété ¢éshtje. Né vitin 2018 éshté vérejtur se vetém né 12%
té seancave té vézhguara, marrja né pyetje né ményré té kryqézuar éshté ndérpreré, ndérsa né 88%
té té gjitha seancave kjo éshté zhvilluar pa pengesa, qé paraget pérmirésim né krahasim me vitin
2016, kur ndérprerje ka pasur né 31% té seancave té vézhguara dhe né krahasim me vitin 2017, kur
ndérprerje ka pasur né 41% té seancave (grafiku nr.36).

A u zhvillua marrja né pyetje né ményré té kryqézuar pa pengesa apo u ndérpre?

2016 2017 2018

Jo 12%

Jo 41%

Po 69% Po 59% Po 88%

Grafiku nr.36

Ligji pér procedurén penale né nenin 388 parasheh pérjashtim nga nxjerrja e drejtpérdrejté
e provave, me ¢rast né paragrafin 2 thuhet se déshmité e déshmitaréve t¢ dhéna gjaté procedurés
hetimore, dhe deklaratat e mbledhura gjaté veprimeve mbrojtése gjaté procedurés hetimore,
mund té pérdoren gjaté marrjes né pyetje né ményré té kryqézuar ose gjaté pérgénjeshtrimit té
konstatimeve t€ dhéna ose né pérgjigje té pérgénjeshtrimit, pér arsye té vlerésimit té besueshmérisé
sé deklaratave t&¢ dhéna né shqyrtimin kryesor. Si¢ mund t€ shihet nga paragqitja grafike nr.37, nga
91 seanca né té cilat éshté ndjekur procedura né kété fazé, né dhjeté seanca kjo éshté kur ka pasur
déshmi jokonsekuente, né tre pér shkak té pérkujtimit dhe né njé kur déshmitari nuk ka dashur té
pérgjigjet. Ose gjithsej, béhet fjalé pér éshté rreth 15% té rasteve.
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A u bé pérjashtim nga nxjerrja e drejtpérdre;jté e provave?
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Grafiku nr.37

Kur béhet fjalé pér rolin e gjykatés né procesin e nxjerrjes sé provave né procedurén e provave,
ai éshté mjaft i kufizuar. Me futjen e ndryshimeve né sistemin e procedurés penale, gjykata nuk ka mé
rol udhéheqés gjaté marrjes né pyetje té paléve, ashtu sig kishte sipas LPP-sé sé vjetér. Tani, marrjen
né pyetje e béjné veté palét, ndérsa pér gjykatén éshté paraparé ta kontrollojé ményrén dhe rendin e
marrjes né pyetje té déshmitaréve dhe té ekspertéve dhe nxjerrjen e provave, duke mbajtur llogari
pér efikasitetin dhe aspektin ekonomik té procedurés dhe, kur éshté e nevojshme, pér pércaktimin e
té vértetés, por edhe pér dinjitetin e paléve dhe té déshmitaréve né proceduré. Né bazé té nenit 383,
paragrafi 5 t¢ LPP-sé gjykata mund té parashtrojé pyetje vetém pasi palét ta kené pérfunduar marrjen
né pyetje té tyre. Ajo qé éshté e réndésishme pér t'u theksuar éshté se pyetjet e gjykatave duhet té
kufizohen né sqarimin e rrethanave té caktuara qé dalin nga pyetjet e parashtruara mé paré gjaté
marrjes né pyetje né ményré té drejtpérdrejté dhe té kryqézuar dhe nuk duhet té shndérrohen né
marrje té vecanté né pyetje. Megjithaté, te ne me vite me radhé ka njé devijim nga ky rol i ri i gjykatés,
dhe késhtu, nga paragqitja grafike nr.38 mund té vihet re madje edhe njé tendencé e rritjes sé pérqindjes
sé seancave né té cilat gjykata e ka pérdorur kété té drejté, por jo gjithmoné ashtu si¢ éshté paraparé.
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Grafiku nr.38
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Kalimi i ngadalté i gjykatés né modelin e ri té procedurés dhe braktisja e rolit t& saj udhéheqés
gjaté marrjes né pyetje té déshmitaréve dhe té ekspertéve evidentohet edhe pérmes pjesés sé
pyetésorit qé ka té béjé me pyetjet se si gjykata e ka pérdorur té drejtén e saj pér té parashtruar pyetje
gjaté procedurés sé provave. Késhtu, t¢ dhénat tregojné se gjykata né 4 raste e ka "keqpérdorur"” té
drejtén e saj pér té marré né pyetje qé ka rezultuar me marrje krejtésisht té vecanté né pyetje té kryer
nga gjykata (grafiku nr.39).
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Grafiku nr.39

Pér dallim nga viti i kaluar, kemi vérejtur rritje edhe té numrit té zbatimit té kundérshtimeve
né proceduré, vecanérisht té atyre té béra nga ana e prokurorisé publike. Nése né vitin 2017 ky
numér ishte 19, né 2018 ky numér éshté 27. Rritje minimale té numrit té seancave ku jané paragitur
kundérshtime vérejmé edhe te mbrojtésit, prej 16 né 18 (grafiku nr.40).
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Grafiku nr.40

Sipas LPP-sé, gjykata ka pér detyré ta kontrollojé ményrén dhe rendin e marrjes né pyetje té
déshmitaréve dhe ekspertéve né aspekt té lejueshmérisé sé pyetjeve, vlefshmérisé sé pérgjigjeve,
marrjes sé drejté né pyetje dhe arsyeshmérisé sé kundérshtimeve. Vézhguesit e Koalicionit kané
vérejtur 5 seanca ku gjykata nuk éshté kujdesur pér lejueshmériné e pyetjeve, vlefshmériné e
pérgjigjeve dhe marrjen e drejté né pyetje, ndérsa né 34 seanca kané konsideruar se nuk ka nevojé
pér ndérhyrje nga gjykata, sepse procedura éshté respektuar né térési dhe éshté zbatuar né pérputhje
me autorizimet dhe rolet e paléve né proceduré.
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Kryetari i késhillit nuk vendos veté pér rendin e marrjes né pyetje té déshmitaréve dhe
ekspertéve té propozuar nga palét, por veté palét vendosin se me cfaré renditje do t'i nxjerrin provat
e propozuara. Rendi i nxjerrjes sé provave éshté i réndésishém sepse secila nga palét paraprakisht ka
pérgatitur njé plan pér ta déshmuar teoriné e saj té rastit dhe sipas kétij plani e bén edhe renditjen
e nxjerrjes sé provave.’’ Gjaté pérpjekjes pér té pércaktuar se né ¢faré ményre u nxorén provat
e shkruara dhe provat e tjera materiale, hasém né statistikat e méposhtme: nga 415 seanca té
vézhguara, né 48 seanca, gjykata i ka nxjerré provat, gjegjésisht gjykata i ka prezantuar ato, ndérsa
né 24 seanca, provat i ka nxjerré pala qé i ka propozuar ato (grafiku nr.41).
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Grafiku nr.41

Neni 391, paragrafi 1 i LPP-sé parasheh se i akuzuari merret né pyetje vetém me propozim té
mbrojtjes. Me futjen e késaj dispozite né ligj, krejtésisht braktiset parimi i marrjes né pyetje té té
akuzuarit né proceduré né ¢do rast, e sidomos pér shkak té nevojés sé prokurorisé pér ta déshmuar
akuzén e saj. Né kété ményré, té akuzuarit i mundésohet t&€ mos merret né pyetje né proceduré,
gjegjésisht kjo mundési i lihet né dispozicion mbrojtjes dhe braktiset koncepti i pérdorimit té sé
drejtés pér heshtje, sa heré qé ai do t'i shmangej déshmimit, gjegjésisht kur konsideron se nuk
duhet té japé déshmi. Nése nga mbrojtja éshté dhéné propozim pér marrje né pyetje té té akuzuarit,
ai gjaté shqyrtimit merret né pyetje né pajtim me rregullat qé zbatohen dhe vlejné pér marrjen né
pyetje té déshmitaréve, gjegjésisht ekspertéve, né aspekt té llojeve té marrjes né pyetje, me até qé i
akuzuari nuk e merr automatikisht statusin e déshmitarit né proceduré, por, pérkundrazi, ai e ruan
statusin e té akuzuarit, e me kété edhe té drejtat qé i ka si i akuzuar.

Nga té dhénat qé vézhguesit i kané mbledhur gjaté vitit té kaluar, e qé kané té béjné me té
akuzuarit né proceduré, do t'i paragesim statistikat pér marrjen né pyetje té té akuzuarve sa i pérket
veprave penale (grafiku nr.42), marrjen né pyetje sa i pérket rrethanave qé jané té réndésishme pér
pércaktimin e dénimit (grafiku nr.43), si dhe marrjen né pyetje té té akuzuarit qé nuk ka avokat
mbrojtés né proceduré (grafiku nr.44). Nga té dhénat e analizuara, si t¢ dhéna me réndési té vecanté
mund ti vecojmé ato qé kané té béjné me pjesén e marrjes né pyetje té té akuzuarit pa mbrojtés né
proceduré, pastaj mund ta theksojmé pjesémarrjen e gjykatés né marrjen né pyetje té té akuzuarit
(57%), gjé qé éshté né kundérshtim me até qé e parasheh LPP-ja si kompetencé e gjykateés.

31 Kallajxhiev G., Llazhetiq G., Nedellkova L., Denkovska M., Trombeva M., Vitllarov T., Jankullovska P., Kadiev D.,
Koment i Ligjit pér procedurén penale, OSBE, Shkup, 2018
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Né lidhje me até se a éshté lexuar déshmia e té akuzuarit qé e ka dhéné né procedurén
paraprake, té dhénat tregojné se né 3% té rasteve kjo déshmi éshté lexuar pér shkak té déshmisé
sé ndryshme t€ dhéné né shqyrtim, ndérsa né 2% té rasteve pér shkak se i akuzuari nuk ka dhéné
déshmi né shqyrtim (grafiku nr.45).
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Neni 374 i LPP-sé e rregullon ményrén e regjistrimit té shqyrtimit kryesor, ndérsa né paragrafét
1 dhe 2 mé detajisht thuhet se "rrjedha e shqyrtimit kryesor incizohet me z& ose né ményré vizuale-
me z&" dhe "né fillim té shqyrtimit, kryetari i késhillit i njofton palét e pranishme dhe pjesémarrésit
tjeré né proceduré pér até se shqyrtimi incizohet, dhe se incizimi paraqet shénim vizuel-me zé nga
shqyrtimi i mbajtur” Nése i shikojmé té dhénat e analizuara pér kété ¢éshtje, té cilat jané paraqitur
né ményré vizuale né grafikun nr.46, do té vérejmé se kété vit, pér dallim nga vitet e kaluara, kemi
numér mé té madh té shqyrtimeve qé regjistrohen me incizim vizual-me z&. Né analizén e vitit
té kaluar®® njéra nga gjendjet e konstatuara pér té cilén apeluam qé té ndryshohet ishte pikérisht
incizimi i shqyrtimeve, pasi qé asnjéra nga shqyrtimet e vézhguara nuk ishte incizuar. Sidoqofté,
ende brengos praktika qé vazhdon edhe kété vit, e ajo éshté numri i madh i shqyrtimeve qé
regjistrohen me diktim nga ana e kryetarit té késhillit né procesverbal.

32Misoski B., Avramovski D., Petrovska N., Analiza e té dhénave nga procedurat e vézhguara gjyqésore né vitin 2017,
Koalicioni Té gjithé pér gjykim té drejté, Shkup, Misioni i OSBE-sé - Shkup 2017.
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B E DREJTA PER GJYKIM TE DREJTE

Barazia e arméve

E drejta pér gjykim té drejté edhe kété vit éshté analizuar pérmes disa elementeve qé jané pjesé
pérbérése e definicionit pér gjykim té drejté. Sé pari, barazia e arméve, si njé nga elementet mé té
réndésishme té nocionit gjykim i drejté, kérkon mundési té barabarta pér pérgatitjen e rastit nga
ana e paléve, si dhe mundési té barabarta pér prezantimin e ¢éshtjes para njé arbitri té pavarur.
Pavarésia e gjykatés vlerésohet mu népérmjet asaj se si i trajton palét. Né kété drejtim vérehet
njé pérkeqésim i lehté i situatés né krahasim me vitin e kaluar. Pérderisa né vitin 2017 trajtimi i
pabarabarté nga ana e gjykatés ndaj prokurorit dhe mbrojtjes éshté regjistruar né vetém njé rast,
kété vit vézhguesit trajtim té pabarabarté kané véné re né mé madje 5 raste ose, e shprehur né
pérqindje, né 4% té rasteve (grafiku nr.47).

A u trajtuan né ményré té barabarté mbrojtja dhe prokurori nga gjyqtari
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Megjithaté, pérkundér faktit se béhet fjalé pér njé pérkeqésim té lehté né krahasim me vitin e
kaluar, brengos fakti q¢ qéndrimi i kétillé nga ana e gjykatés nuk zvogélohet, por pérkundrazi rritet
pér dy vjet me radhé. Edhe pse, né té vérteté, béhet fjalé pér njé numér shumé té vogél té rasteve,
megjithaté, konsiderojmé se gjyqtarét dhe prokurorét, dhe mbrojtésit si palé, né té ardhmen duhet t'u
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kushtojné mé shumé vémendje raporteve té ndérsjella dhe ato i ndértojné né nivel profesional edhe
até, kryesisht, pérmes respektimit té gjykatés dhe respektit té ndérsjellé.

Konfirmim té rezultatit nga viti i kaluar kemi né lidhje me pyetjen se a i ka pasur mbrojtja
mundésité e njéjtat sikurse prokuroria né propozimin e provave (grafiku nr.48). Né pérqindje té njéjté
prej 2% sikurse edhe vitin e kaluar, gjegjésisht né 4 raste né vitin 2018, vézhguesit kané véné re se
mbrojtja nuk i ka pasur mundésité e njéjta pér t& propozuar prova. Sidoqofté, pérkundér faktit se
béhet fjalé pér disa raste, do té ishte interesante té ishim né gjendje t'i vlerésojmé arsyet pér shkak té
té cilave gjykata i ka marré kéto vendime, pér t€ béré njé vlerésim t& drejté pér até se a béhet fjalé me
té vérteté pér shkelje té parimit té barazisé sé arméve té paléve apo béhet fjalé pér mbrojtjen e gjykatés
pér “Cumos u réné né qafeé” palét. Megjithaté, duke pasur parasysh natyrén e vézhgimit té gjykimeve,
né kété situaté mundemi vetém t'i regjistrojmé mospérputhjet e identifikuara, me qéllim qé ato té
trajtohen né ményré adekuate né té ardhmen nga gjykata dhe palét né proceduré.
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Duke pasur parasysh se né kété rast kemi situaté té njéjté dhe njé pérqindje relativisht té vogél,
mendojmeé se né kété drejtim nuk duhet té konstatojmé ndonjé problem serioz né aspekt té trajtimit
té barabarté té paléve nga ana e gjykatés gjaté shqyrtimit kryesor. Kuptohet qé ky parim sfidat mé
té médha i ka gjaté procedurés paraprake, prandaj konsiderojmé se ndryshimet e ardhshme né LPP
do té duhet ta pérfshijné pérmirésimin e trajtimit té avokatit mbrojtés gjaté procedurés paraprake.

Parimi i transparenceés

Sa i pérket parimit té transparences, si parim jashtézakonisht i réndésishém pér té drejtén pér
gjykim té drejté dhe si njé nga elementet mé té réndésishme pér rritjen e besimit né pavarésiné e
gjyqésisé, mund té konstatojmeé disa gjéra. Né fakt, ashtu sikurse dhe né vitin e kaluar, seancat kané
qené kryesisht publike, me até qé publiku éshté pérjashtuar vetém né njé pérqindje té vogél té
rasteve, gjegjésisht vetém né 6 shqyrtime (grafiku nr.49). Né pérqindje, té dhénat e kétij viti jané né
nivelin e vitit té kaluar, gjegjésisht kjo ka ndodhur vetém né 2% té rasteve té vézhguara. Megjithat,
pér fat té keq, kjo praktiké vazhdon né raste té vecanta, kété vit né 1% ose vetém né 3 seanca (grafiku
nr.50), publiku dhe mediat jané penguar ose jané pérjashtuar né ményré té padrejté nga seanca,
gjé qé pérséri na con né pérfundimin e vitit té kaluar se ka nevojé t'i kushtohet vémendje e vecanté
zbatimit té dispozitave té procesit pér pérjashtimin e publikut, e sidomos té mediave, si krijues
kryesorg té opinionit publik.
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A ishte publik gjykimi? A u penguan pérfaqésuesit e publikut apo
té mediave té marrrin pjesé né gjykim?
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Grafiku nr.49 Grafiku nr.50

Né lidhje me publikimin e kohés dhe sallés sé gjyqit né té cilén do té mbahen gjykimet, si njé
elementiréndésishém i parimit té transparencés sé gjykimeve, konsiderojmé se nuk ka pérmirésime
né krahasim me vitin e kaluar. Né fakt, publikimi i kétyre informatave éshté shumé i réndésishém
pér rritjen e besimit té publikut né gjyqési, si dhe pér pérshtypjen e pérgjithshme té funksionimit
té gjyqésisé. Né fakt, né qofté se béhet fjalé pér publikimin e informatave pér sallén me kohén
e sakté dhe numrin e léndés, atéheré publiku nxjerr pérfundimin se béhet fjalé pér njé pushtet
té organizuar qé e di se ¢faré punon dhe ku té gjitha shqyrtimet jané publike (transparente) dhe
se qytetarét kané qasje té lehté né to. Pérndryshe, pérfundimet qé imponohen te qytetarét gjaté
kontaktit té tyre me gjykatat, si dhe pérfundimet qé dalin nga véshtirésité e tyre pér ti gjetur dhe
pér t'i ndjekur me lehtési seancat gjyqésore, e me kété edhe e drejta e tyre pér drejtési, kuptohet se
ndikojné né rritjen e mosbesimit né pushtetin gjyqésor né térési.

A u publikuan vendi dhe koha e gjykimit né tabelén jashté sallés sé gjyqit?
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Kété vit pérkeqésim kemi madje edhe né krahasim me té dhénat e vitit té kaluar, gjegjésisht
rritje té pérqgindjes sé informatave qé nuk jané publikuar né kohé pér vendin dhe kohén e gjykimeve,
edhe até nga 21% né vitin e kaluar né 36% sivjet, ose edhe né 140 seanca té zhvilluara kété vit
(grafiku nr.51). Arsyet pér kété problem jané té qarta: investimet e pamjaftueshme né kapacitetet
teknike, por edhe né ato njerézore té gjykatave, pasi qé ka mungesé té mjeteve teknike dhe té kuadrit
qé do t'i shfagnin né kohé kéto té dhéna né ekranet dhe vendet pérkatése né gjykaté.”

33 Le té shpresojmé se kjo pérgindje do té pérmirésohet nga viti i ardhshém, duke pasur parasysh faktin se mé né fund
kété vit, Gjykata Themelore Shkup 1 do té zhvendoset dhe do té funksionojé né hapésirat e reja dhe moderne pér
puné. Mirépo, kjo né asnjé ményré nuk do té thoté se intensiteti i investimeve né gjykatat né té gjithé vendin duhet té
ndérpritet ose zvogélohet.
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H PARIMI I PAANSHMERISE

Paanshméria, tradicionalisht, vlerésohet népérmjet informacionit se a éshté kérkuar nga palét
gjaté procesit gjyqésor pérjashtimi i gjyqtaréve ose i anétaréve té porotés qé jané pjesé e késhillit
gjyqésor. Kjo variabél pér vlerésimin e anshmérisé sé gjykatés i takon grupit té variablave té
dukshme, meqé arsyet pér pérjashtim sipas detyrés zyrtare jané té pércaktuara né nenin 33 té LPP-
sé, ndérsa bazat e tjera i theksojné palét gjaté seancave kur plotésohen kushtet sipas nenit 35 té LPP-
sé, gjegjésisht kur palét dyshojné né paanshmériné e gjykatés dhe ato jané lehtésisht t& dukshme pér
vézhguesit, me ¢’rast né vlerésim nuk éshté pérfshiré pérshtypja personale e vézhguesit.

Kété vit kemi rritje té numrit té kérkesave pér pérjashtimin e gjyqtaréve né krahasim me vitin e
kaluar edhe até pér 100%, ose né 4 raste, gjegjésisht né 1% té seancave té vézhguara. Megjithaté, pér
dallim nga viti i kaluar, nuk béhet fjalé pér pérjashtim sipas nenit 33 té LPP-sé, por pér pérjashtim
pér shkak té dyshimit nga ana e paléve né paanshmériné e gjykatés, né pajtim me nenin 35 té LPP-
sé. Shifra e pérgindjes né kété rast nuk duhet té merret parasysh, por duhet té analizohet numri i
rasteve. Gjegjésisht, né 4 raste, palét kané shprehur dyshim pér paanshmériné e gjyqtaréve pér arsye
té tjera pértej bazave pér pérjashtim té detyrueshém sipas nenit 33 té LPP-sé. Pérkundér faktit qé
mund té shprehim kénaqési qé gjykata, kété vit, i ka respektuar plotésisht dispozitat pér pérjashtimin
e detyrueshém, megjithaté konsiderojmé se kundérshtimet e paléve sa i pérket anshmérisé sipas
nenit 35 t&€ LPP-sé duhet t& merren parasysh seriozisht nga gjykata. Né kété drejtim, konsiderojmé
se vendimi i gjykatés lidhur me kéto kundérshtime duhet domosdoshmérisht té shpjegohet, sepse
vetém pérmes aktvendimeve té arsyetuara né ményré adekuate mund té ndikohet né masé té madhe
né pérshtypjen se kemi té béjmé me njé veprim té drejté dhe korrekt té gjykatés.

Grupi i dyté i variablave pérmes té cilave vlerésohet paanésia e gjykatés gjaté shqyrtimit
kryesor éshté i karakterit mé delikat, pasi qé pér zbatimin e tyre me réndési kyge éshté perceptimi
i vézhguesve. Késhtu, sa i pérket pyetjes se a éshté fituar nga ana e publikut pérshtypja se gjykata
tashmé ka formuar mendim pér rastin (grafiku nr.52), mund té konstatojmé se né 3% té rasteve,
vézhguesit fituan pérshtypjen se gjykata kishte marré vendim paraprakisht sa i pérket fajit té
personit té akuzuar.

A kishte 1éné gjykata pérshtypjen se tashmé kishte formuar mendim pér 1éndén?
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Grafiku nr.52

Kjo do té thoté se né gjashté seanca nga numri i pérgjithshém i seancave té vézhguara, gjyqtarét
kané 1éné pérshtypjen se qé¢ mé paré kishin marré qéndrim pér até se a éshté i akuzari fajtor apo jo.
Kjo pérqindje pérputhet edhe me tendencat e vitit té kaluar, gjé qé con né pérfundimin se ndoshta
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béhet fjalé edhe pér modus operandi nga disa gjyqtaré, me até qé sillen né ményré mé té rrepté ndaj
té akuzuarve ose tregojné iniciativé mé té madhe pér t'i marré né pyetje déshmitarét dhe ekspertét.
Késhtu, nganjéheré edhe roli i shtuar aktiv i gjyqtarit, né kushte kur né LPP nuk éshté definuar
deri né fund se a duhet gjyqtarét duhet t'u parashtrojné pyetje déshmitaréve pas mbrojtésve ose
prokurorit publik, pas marrjes né pyetje né ményré té kryqézuar me qéllim qé té sqarohen faktet,
mund té vlerésohet si anshméri ndaj ndonjérés nga palét.

Mu pér kété arsye, konsiderojmé se roli i kétillé i gjykatés, q¢ mé tepér éshté karakteristiké e
sistemit té pérzier té drejtésisé penale-té procesit, duhet té ¢rrénjoset nga praktika e gjyqtaréve, ndérsa
nga ana tjetér, prokurorét dhe mbrojtésit duhet t'i avancojné aftésité e tyre pér marrje té drejtpérdrejté
dhe té kryqézuar né pyetje té déshmitaréve dhe ekspertéve, me ¢rast do t&€ minimizohej nevoja pér
pérfshirjen e gjykatés me pyetjet e saj, pas marrjes né pyetje té déshmitaréve dhe ekspertéve nga palét.

Eshté interesante té theksohet se mbetet trendi nga vitet e kaluara né masén prej 1%, ose né 3
raste, kur gjykata i ka frikésuar té akuzuarit (grafiku nr.53). Konsiderojmé se pér kété praktiké nuk
ka asnjé arsyetim dhe duhet té ¢rrénjoset nga gjykatat. Pér mé tepér, konsiderojmé se kjo praktiké
nuk duhet té zbatohet né rastet kur i akuzuari e ka pranuar fajin.

A i kishte frikésuar gjykata té akuzuarit me sjelljen e saj?
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Grafiku nr.53

Vetém pérmes ¢rrénjosjes sé kétyre rasteve, pavarésisht nga fakti se béhet fjalé pér njé pérqindje
shumé té vogél, gjykata mund té vlerésohet si plotésisht e paanshme, ndérsa shqyrtimi kryesor si
mundési pér pérballjen e barabarté té argumenteve dhe provave nga prokuroria nga njéra ané me
argumentet dhe provat e té akuzuarit, i cili né kété proceduré éshté i mbrojtur edhe me supozimin
e pafajésisé.

Eshté pér t'u pérshéndetur fakti qé pér disa vite me radhé nuk mund té jemi déshmitaré té
diskriminimit nga gjykatat né bazé té racés ose gjinisé.

Njé variabél interesante pér vlerésimin e anshmérisé sé gjykatés éshté edhe fakti se a ka pasur
kujdes gjykata gjaté seancave apo jo. Né kété drejtim, kemi njé rritje té vogél té numrit té seancave
nga 5 né 2017 né 10 kété vit, ose né gjithsej 5% té seancave, éshté véné re se gjyqtarét nuk i kané
kushtuar vémendje té mjaftueshme asaj qé ka ndodhur né sallén e gjyqit (grafiku nr.54).
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A ka pasur kujdes gjykata gjaté mbajtjes sé seancés?
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Grafiku nr.54

Konsiderojmé se kjo variabél lidhet drejtpérsédrejti me variablén e mésipérme sa i pérket
pérshtypjes sé formuar paraprakisht nga gjykata pér até se a éshté i akuzuari fajtor apo jo. Késhtu, mund
té interpretohet se gjykata ka qené né njé faré ményre "e hutuar” pér faktin se tashmé kishte formuar
mendim dhe asgjé nuk mund tia ndryshonte mendjen gjaté shqyrtimit kryesor. Konsiderojmé se duhet
té eliminohet kjo praktiké nga gjyqtarét, me qéllim qé té pérmirésohet perceptimi i publikut se gjykata
&shté i vetmi arbitér i pavarur dhe i drejté né kontestin konkret penal-juridik.

Né vijé té njéjté éshté edhe informata qé ka té béjé me komunikimin e gjykatés me palét.
Gjegjésisht, pér disa vite me radhé potencojmé se éshté e nevojshme té zhvillohet njé trajnim
plotésues me subjektet e procedurés penale me qéllim qé té eliminohet komunikimi joadekuat ex
parte midis gjykatés dhe paléve.

A &éshté regjistruar komunikim joadekuat ex-parte?
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Grafiku nr.55

Késhtu, pavarésisht nga fakti se kété vit komunikim joadekuat ex parte éshté vérejtur né 3% té
gjykimeve té vézhguara, qé paraqet rénie né krahasim me vitin e kaluar kur kjo pérqindje ishte 8%,
konsiderojmé se ende ka hapésiré pér pérmirésim me qéllim té eliminimit té ploté té késaj forme
joadekuate té komunikimit ndérmjet gjykatés dhe paléve (grafiku nr.55) . Gjegjésisht, gjykatat duhet
té vazhdojné me trajnimin me qéllim té njohjes sé iniciativave pér komunikimin ex parte me palét.
Né fakt, pérmes njohjes dhe eliminimit té késaj forme té komunikimit, gjykata mund t'i kufizojé rastet
kur palét pérpigen té krijojné njé imazh té pretenduar se mund té ndikojné ndryshe né rezultatin e
kontestit pértej vlerés sé vérteté té provave me té cilat disponojné, me ¢rast drejtpérdrejt ndikohet né
pérmirésimin e perceptimit pér gjykatén si njé arbitér i paanshém.
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l SUPOZIMI I PAFAJESISE

Supozimi i pafajésisé si njé pjesé veganérisht e réndésishme e té drejtés pér gjykim té drejté né
pyetésorin toné éshté trajtuar népérmjet disa ndryshoreve. Pyetja e paré ka té béjé me nxjerrjen e
pérfundimeve negative nga gjykata né kushte kur i akuzuari mbrohet me heshtje. Né bazé té léndéve
té vézhguara, éshté pér tu pérshéndetur fakti se vézhguesit tané nuk kané vérejtur asnjé rast kur
gjykata ka nxjerré pérfundim negativ né lidhje me té akuzuarin i cili éshté mbrojtur me heshtje.

Megjithaté, nése krahasohen té dhénat e tjera, mund té pérfundojmé se ende ekzistojné
probleme té caktuara sa i pérket supozimit té pafajésisé. Sé pari mund té vegohen problemet e
presionit nga ana e gjykatés mbi té akuzuarit, sipas té dhénave té mésipérme, ku éshté konstatuar se
né 3 seanca, ose né 1% té gjykimeve té vézhguara, gjykata e ka frikésuar té akuzuarin. Pérvec késaj,
njé pérqindje pak mé e larté, ose 3%, u vérejt edhe né pérgjigjet e dhéna né pyetjen "A kishte dicka
qé do té sugjeronte se nuk éshté respektuar parimi i supozimit té pafajésisé?”

Népérmjet kétyre pérgjigjeve, mund té konstatojmé se né njé faré mase, kemi trendin e
njéjté sikurse edhe vitin e kaluar né rastet kur té akuzuarit i ishte kufizuar e drejta e garantuar
pér supozim té pafajésisé. Gjegjésisht, prej 3% vitin e kaluar, kété vit kemi njé rritje minimale né
4% (grafiku nr.56). Mu pér kété arsye, pérséri e shprehim shqetésimin e vitit té kaluar se ende
ekziston praktika e gjykatave né disa raste ta kufizojné supozimin e pafajésisé sé té akuzuarit, me
¢rast gjykata né vend té garantuesit té té drejtave té té akuzuarit, paraqitet si faktor kufizues. Mu pér
kété arsye, konsiderojmé se éshté e domosdoshme ¢rrénjosja e késaj praktike né mesin e gjyqtaréve,
aq mé tepér pasi qé gjykata éshté garantuesi i vetém né kushte kur, sipas LPP-sé, jané paraparé
kufizime té caktuara té té drejtave té té akuzuarve, e kryesisht duke i pasur parasysh procedurat pér
pérshpejtimin e procedurés penale.

A Kkishte dicka qé do té sugjeronte se nuk éshté respektuar parimi

i supozimit té pafajésisé?
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Grafiku nr.56
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Bl MBROJTJA EFIKASE

Edhe kété vit, sikurse edhe vitin e kaluar, e drejta pér mbrojtje efikase nga vézhguesit u analizua
pérmes njé séré pyetjesh qé kishin té béjné me efikasitetin e mbrojtésve né pérfaqésimin e teorisé sé
tyre pér rastin gjaté shqyrtimit kryesor dhe né aspekt té qasjes sé mbrojtjes te provat dhe vlerésimit
té kohés adekuate pér pérgatitjen e mbrojtjes.

A keni pérshtypje se mbrojtésit nuk arritén t'i pérfaqésojné klientét
e tyre né ményré adekuate?

Po 5%

Grafiku nr.57

Me kénagési mund té konstatojmé se kété vit, vézhguesit tané kané vérejtur njé pérmirésim té
dukshém né efikasitetin e mbrojtjes qé e kané marré té akuzuarit nga mbrojtésit e tyre. Pér dallim
nga viti i kaluar kur vézhguesit tané kané vérejtur mbrojtje joefikase nga ana e mbrojtésve né 14% té
seancave té vézhguara, kété vit kjo pérqindje u zvogélua né vetém 5% (grafiku nr.57). Késhtu, mund
té konstatojmé se gjaté késaj periudhe, mbrojtésit né pérgjithési kané béré pérpjekje plotésuese si né
aspekt té pérmirésimit té njohurive teorike, ashtu edhe né aspekt té pérmirésimit té aftésive té tyre
pér zbatimin e LPP-sé. Nga kéto té dhéna, me njé dozé té caktuar té pérmbajtjes, mund ta nxjerrim
edhe pérfundimin se né vend gradualisht béhet njé dallim i brendshém ndérmjet mbrojtésve
né aspektin té specializimit né angazhimin profesional, gjé qé ¢on né pérmirésimin e cilésisé sé
shérbimeve qé ata ua ofrojné klientéve té tyre.

A u ankua mbrojtja se:
Tjetér 25%

Nuk u jané dhéné
provate

mbledhura

nga PP-ja 13%

Nuk u éshté
dhéné qasje
né té gjitha
provat 62%

Grafiku nr.58
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Njé pérkeqésim i caktuar né krahasim me vitin e kaluar né fushén e mbrojtjes efikase mund té
konstatojmé né ankesat qé mbrojtésit i kané pasur sa i pérket qasjes né prova. Né fakt, pér dallim
nga 9 raste né vitin 2016 dhe 8 raste né vitin 2017, né vitin 2018 mbrojtésit né 16 raste jané ankuar
se jané pérballur me kufizime nga ana e gjykatés né qasjen né prova (grafiku nr.58). Kjo patjetér
duhet t& trajtohet si njé kufizim serioz i té drejtés pér mbrojtje efikase, sidomos gjaté shqyrtimit
kryesor. Madje edhe sikur té mund té gjejmé ndonjé arsyetim pér kufizimin e qasjes né prova gjaté
hetimit, i cili, né pérgjithési, éshté i fshehté dhe kur prokurori publik ende nuk disponon me sasi té
mjaftueshme té provave, késhtu qé zbulimi eventual i té gjitha provave do té mund ta pengonte dhe
ta démtonte hetimin, gjaté shqyrtimit kryesor, kéto argumente, thjesht jané té pakuptimta. Mu pér
kété arsye éshté e cuditshme praktika e gjykatés pér ta kufizuar té drejtén pér t'i inspektuar provat
apo praktika e cila ende vazhdon pér inspektim té kufizuar té provave, né kushte kur ka disa té
akuzuar, kur gjykata mbrojtésve u lejon inspektim vetém né njé pjesé té provave, pér té cilat gjykata
vendos se kané té béjné me té akuzuarin. Konsiderojmé se éshté e domosdoshme té ¢rrénjoset kjo
praktiké e gjykatave, sepse nuk mund té gjendet asnjé arsyetim as teorik e as praktik pér té. Aq mé
pak gjaté shqyrtimit kryesor, i cili éshté dhe duhet té trajtohet si fushé pér respektimin e ploté té té
drejtave té té akuzuarit, e né plan té paré edhe té drejtén pér mbrojtje.

A u ankua mbrojtja se koha pér pérgatitjen e mbrojtjes nuk ka qené e
mjaftueshme ose se ka pasur kufizime?
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Grafiku nr.59

Nga ana tjetér, kénaq pérmirésimi i evidentuar sa i pérket kohés pér pérgatitjen e mbrojtjes.
Né fakt, kété vit, pér dallim nga viti i kaluar, duket se gjykatat kishin mé shumé mirékuptim pér
nevojat e mbrojtésve pér pérgatitjen e mbrojtjes, té cilét, kété vit u ankuan se nuk kishin kohé té
mjaftueshme pér t'u pérgatitur né vetém 3% té rasteve. Gjegjésisht, kemi regjistruar rénie prej 6%
né vitin e kaluar né 3% kété vit (grafiku nr.59).




Analizé e té dhénave nga monitorimi i procedurave gjyqésore né vitin 2018

A u késhillua i akuzuari pér té drejtén pér té drejtén pér ndihmé juridike falas?

Po 15%

Jo 85%

Grafiku nr.60

Né krahasim me vitin 2017, vérejmé pérmirésim né aspekt té€ parimit pér qasjes né avokat
mbrojtés dhe né aspekt té té drejtés pér ndihmé juridike falas. Né fakt, pér dallim nga viti i kaluar
kur kjo e drejté e té akuzuarve nuk iu shpjegua té akuzuarve nga ana e gjykatés né njé té katértén e
léndéve, ose 26% né vitin 2018, kemi pérmirésim prej pothuajse 10%, gjegjésisht né 85% té rasteve
gjyqtarét i kané informuar né ményré adekuate té akuzuarit pér kété té drejté té tyre (grafiku nr.60).

Duke e pasur parasysh réndésiné e pranisé sé avokatit gjaté procedurés penale, e sidomos
gjaté shqyrtimit kryesor, ku vijné né shprehje té ploté aftésité e avokatit pér zbatimin e drejté té
elementeve té shqyrtimit kryesor akuzator, mendojmé se éshté e nevojshme té pérséritet pérfundimi
nga analiza e vitit té kaluar. Gjegjésisht, kérkojmé té rishikohen dispozitat e LPP-sé me qéllim té
rritjes sé bazés ligjore pér prani té detyrueshme té avokatit mbrojtés gjaté procedurave penale, e
sidomos gjaté procedurave penale qé zhvillohen pér veprat penale pér té cilat éshté paraparé dénim
me burg deri né 5 vjet. Né kété drejtim, konsiderojmé se ky pérfundim éshté njohur edhe nga ana
e gjyqtaréve pikérisht népérmjet rritjes sé késhillave pér té té drejtat e té akuzuarve pér praniné e
mbrojtésve. Mu pér kété arsye, edhe né e lidhim té drejtén pér ndihmé juridike falas me mbrojtjen
e detyrueshme, me qéllim qé té rritet mundésia pér prani té mbrojtjes, jo vetém né rastet kur éshté
e nevojshme té jené té pranishém né pérputhje me dispozitat e LPP-sé, por edhe né té gjitha rastet
tjera kur nuk béhet fjalé pér mbrojtje té detyrueshme, por té akuzuarit duan qé té drejtat e tyre t'i
mbrojé avokati mbrojtés, mirépo pér shkak té mjeteve té kufizuara financiare, ata nuk mund t'ia
ofrojné kété vetes.

B E DREJTA PER PERKTHYES-INTERPRETUES

E drejta pér pérkthyes ose interpretues éshté paraparé né nenin 9 té LPP-sé dhe tregon se
pjesémarrésit né proceduré - i akuzuari, i démtuari, paditési privat, déshmitarét dhe pjesémarrésit
e tjeré né proceduré qé flasin né gjuhé tjetér zyrtare, té ndryshme nga gjuha maqedonase, kané té
drejté ta pérdorin gjuhén dhe alfabetin e tyre né proceduré. Kjo e drejté vlen edhe pér personat
e tjeré né proceduré qé mund té paraqiten né cilésiné e paléve, déshmitaréve etj., nése ata nuk e
kuptojné ose nuk e flasin gjuhén né té cilén zhvillohet procedura. Organi gé e zhvillon procedurén
éshté i obliguar té sigurojé pérkthim me gojé té asaj qé e thoné personi dhe té tjerét, si dhe pérkthim
me shkrim té dokumenteve dhe té materialeve tjera té shkruara. Pérkthimin e bén pérkthyesi,
gjegjésisht interpretuesi i autorizuar gjygésor.
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Gjaté analizés sé té dhénave nga monitorimi i realizuar mund té vérehet se vetém né 1 seancé
nuk éshté caktuar pérkthyes, ndérsa né njé numér té madh té seancave, té akuzuarit as qé kané
pasur nevojé pér pérkthyes, késhtu qé vetém né 14 seanca éshté caktuar pérkthyes menjéheré. Edhe
pse éshté regjistruar vetém njé rast, kjo nuk duhet té jeté e pranueshme, vecanérisht pasi qé ligji
éshté i qarté dhe konciz né lidhje me palét né proceduré qé nuk e kuptojné gjuhén né té cilén
zhvillohet procedura (grafiku nr.61).

A kishte nevojé i akuzuari pér pérkthyes dhe a iu caktua ai menjéheré?

Po, menjéheré 14
Jo, nuk kishte nevojé 137

Jo, nuk iu caktua ' 1

0 20 40 60 80 100 120 140

Grafiku nr.61

B SHPALLJA E AKTGJYKIMIT

Ligji parasheh qé aktgjykimi té shpallet menjéheré pasi qé gjykata ta keté shqiptuar até. Nése
gjykata nuk éshté né gjendje ta shqiptojé aktgjykimin ditén e njéjtén pas pérfundimit té shqyrtimit
kryesor, ajo do ta shtyjé shpalljen e aktgjykimit mé sé shumti pér tre dité dhe do ta caktojé kohén
dhe vendin e shpalljes sé aktgjykimit. Shqiptimi i aktgjykimit lexohet publikisht nga kryetari i
késhillit né praniné e paléve, pérfagésuesve té tyre ligjoré, té autorizuarve té tyre dhe avokatéve, por
ai éshté i obliguar qé shkurtimisht t'i paraqesé edhe arsyet pér marrjen e aktgjykimit té tillé.

Pas analizimit té t&¢ dhénave, té cilat u krahasuan me vitet e kaluara, mund té shihet qarté se
gjykata gjithnjé e mé pak i zbaton dispozitat e detyrueshme ligjore qé kané té béjné me shpalljen e
aktgjykimit (grafiku nr.62). Nése né vitin 2016™ pérqindja e aktgjykimeve té shpallura publikisht
ka arritur pikén mé té larté, kjo pérgindje zvogélohet né vitin 2017%, ndérsa né vitin 2018 éshté
pérqgindja mé e ulét e shénuar deri mé tani.

34Petrovska N., Misoski B., Analiza e té¢ dhénave nga procedurat e vézhguara gjyqésore né vitin 2016, Koalicioni Té
gjithé pér gjykim té drejté, OSBE, Shkup 2016

35Misoski B., Avramovski D., Petrovska N., Analiza e té dhénave nga procedurat e vézhguara gjyqésore né vitin 2017,
Koalicioni Té gjithé pér gjykim té drejté, Shkup, OSBE, Shkup 2017
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Grafiku nr.62

Né bazé té késaj, mund té nxirret edhe pérfundimi se pérqindja e aktgjykimeve té pashpallura
rritet nga viti né vit. Né vitin 2018, kjo pérqindje éshté dyfishuar né krahasim me vitin 2016 kur ajo
ka gené vetém 26%, megjithése edhe né analizé éshté théné se ka ulje té késaj pérqindjeje dhe rritje
té transparencés sé gjykatés né aspekt té punés sé saj pérmes shpalljes publike té aktgjykimeve té
marra (grafiku nr.63).

Aktgjykimet e pashpallura

100%
50% 56%
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Grafiku nr.63

Edhe pse gjykata ka pér obligim qé personit té akuzuar t'ia shpjegojé kushtet pér ankesé, té
drejtén pér ankesé dhe pérgjigje ndaj ankesés, kjo béhet gjithnjé e mé rrallé. Né fakt, t&¢ dhénat
statistikore nga vitet e kaluara tregojné se shénojmé rritje té pérqindjes sé rasteve kur té akuzuarit
né proceduré nuk i jané shpjeguar kushtet pér ankesé pér 5% né krahasim me vitin e kaluar.
Konkretisht, né vitin 2016° mosshpjegim i kétyre kushteve nga gjykata éshté vérejtur né 24% té
léndéve, né vitin 2017%” kjo pérqgindje éshté rritur né pothuajse 45%, ndérsa né vitin 2018 ajo arriti
né 50% té numrit té pérgjithshém té shqyrtimeve té vézhguara.

Pérveg késaj, temé e interesit toné ishin edhe procedurat né té cilat personi i akuzuar nuk ka
mbrojtés, pér arsye se né situatat e tilla, konsiderojmé se gjykata duhet t'u kushtojé vémendje té
vecanté késhillave pér té akuzuarit, veganérisht pér té drejtén dhe kushtet pér ankesé. Lidhur me

36Petrovska N., Misoski B., Analiza e té¢ dhénave nga procedurat e vézhguara gjyqésore né vitin 2016, Koalicioni Té
gjithé pér gjykim té drejté, OSBE, Shkup 2016

37 Po aty




Analizé e té dhénave nga monitorimi i procedurave gjyqésore né vitin 2018

kété céshtje, vézhguesit regjistruan vetém 2 kundrejt 6 rasteve (si¢ mund té shihet né grafikun mé
poshté) kur gjykata nuk ua ka shpjeguar té akuzuarve kushtet pér ankesé.

Késhilla pér té drejtén pér ankesé pér té akuzuarin qé nuk ka mbrojtés
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Grafiku nr.64
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B PERFUNDIME DHE REKOMANDIME

¢ Akoma po vérehet njé shkallé e larté e shqyrtimeve té shtyra né té gjitha gjykatat. Megjithése
éshté vérejtur njé pérmirésim né praniné e té akuzuarve dhe avokatéve té tyre mbrojtés
né proceduré, ka njé tendencé negative né rritjen e shtyrjeve té shqyrtimeve pér shkak té
mungesés sé prokurorit publik, gjyqtarit ose anétarit té késhillit gjyqésor.

Rekomandim:

= Rritja e numrit té mungesave té gjyqtaréve dhe té prokuroréve mund té jeté njé tregues
i burimeve té pamjaftueshme njerézore né gjykatat dhe prokurorité, prandaj éshté e
nevojshme té béhen analiza né lidhje me numrin e gjyqtaréve dhe té prokuroréve, por dhe
té shérbimeve té tyre profesionale.

» Eshté e nevojshme qé AKMIS-i té koordinohet dhe té harmonizohet me oraret e
aktivitetevee té té gjitha subjekteve né proceduré.

= U vu re njé nivel i larté i mungesés sé déshmitaréve ose i paléve té démtuara né proceduré.
Edhe pse béhet fjalé pér persona, prania e té ciléve nuk éshté e detyrueshme pér mbajtjen
e shqyrtmit, né pérqindje té madhe kéto mungesa ndikojné né rrjedhén, gjegjésisht né
dinamikén e zhvillimit té procedurés.

= Koalicioni e pérsérit rekomandimin pér sigurimin e mjeteve adekuate pér transportin e
papenguar té personave té dénuar ose pér té cilét éshté pércaktuar masa e paraburgimit
deri né gjykaté.

¢ Eshté pér tu pérshéndetur rritja e shqiptimit té¢ masave mé té lehta pér sigurimin e pranisé,
rénia né zbatimin e masés sé paraburgimit, si dhe pérqindja e pérgjithshme e zbatimit té kétyre
masave né vetém 18% té té gjitha seancave té vézhguara. Megjithaté, pérkundér treguesve
pozitivé statistikor, vérejmé favorizim té disa masave mé té lehta, moszbatim té ploté té
garancisé dhe zbatim té parregullt té paraburgimit shtépiak.

Rekomandim:

= Ka nevojé pér reformé té LPP-sé dhe té Ligjit pér shérbimin e provés, me qéllim té
hapjes sé mundésisé qé shérbimet e provés té kené kompetenca né aspekt té kontrollit
dhe monitorimit té zbatimit efikas t¢ masave mé té lehta pér sigurimin e pranisé. Né
kété ményré, gjykata do té fitonte njé shérbim té specializuar qé do t'i ofronte té dhéna
adekuate pér vlerésimin e rrezikut né lidhje me té akuzuarin dhe do té bénte mbikéqyrje
profesionale mbi zbatimin e kétyre masave.

= Pérmirésimi i kapaciteteve té shérbimeve té provés dhe bashképunimi i tyre mé i ngushté
me policingé, me géllim té zbatimit té drejté té késaj kompetence té re eventuale.

¢ Pér tu pérshéndetur éshté fakti se éshté zvogéluar numri i mbrojtésve qé¢ mungojné gjaté
seancave kur éshté dashur té pércaktohet ose kur éshté pércaktuar paraburgimi ndaj té
personave té akuzuar. Megjithaté, edhe pérkundér faktit se béhet fjalé pér njé praktiké qé nuk
éshté harmonizuar me LPP-né, mjaft té shpeshta jané seancat né té cilat nuk éshté i pranishém
mbrojtési i té akuzuarit né kushte kur éshté pércaktuar masa e paraburgimit, gjé qé né masé té
madhe e démton té drejtén e té akuzuarit pér mbrojtje efikase.
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Rekomandim:

= Reformé e LPP-sé me qéllim qé té sigurohet prani e detyrueshme e avokatit mbrojtés té té
akuzuarit né té gjitha seancat kur té akuzuarit i éshté shqiptuar masa e paraburgimit.

¢ Vérehet njé trend i braktisjes sé fjalimeve hyrése nga mbrojtésit, e poashtu éshté vérejtur
edhe pérgatitje e pamjaftueshme e prokuroréve sa i pérket mbajtjes sé fjalimeve hyrése.
Eshté vérejtur leximi i aktakuzés né vend té mbajtjes sé fjalimit hyrés, por edhe nxjerrja dhe
prezantimi i provave né fjalimin hyrés.

Rekomandim:

» Eshté e nevojshme té organizohen trajnime pér subjektet né proceduré né lidhje me
réndésiné, nevojén dhe formén e mbajtjes sé fjalimit hyrés.

¢ Jané vérejtur raste kur gjykata nuk i ka shpjeguar té akuzuarit se pér ¢faré éshté i akuzuar,
madje edhe atéheré kur i akuzuari ka théné se nuk e kupton se pér ¢faré akuzohet. Né lidhje
me kété, po ashtu éshté vérejtur se gjyqtarét nuk i késhillojné té akuzuarit pér té gjitha té
drejtat qé u takojné né procedurén penale.

Rekomandim:

= Eshté e nevojshme té sensibilizohen gjyqtarét né lidhje me sqarimin e té drejtave, por
edhe té veprés me té cilén ngarkohet personi i akuzuar. Eshté e nevojshme té ndryshohet
praktika e interpretimit té dispozitave té LPP-sé dhe zbatimi i tyre né praktiké qé té
mundésohet garanci pér drejtésiné dhe objektivitetin e proceseve gjyqésore.

¢ Eshté vérejtur rénie serioze e numrit té pranimit té fajit gjaté shqyrtimit kryesor né gjitha
gjykatat e vézhguara. Né krahasim me vitet e méparshme, rénie mé drastike té pranimit té
fajit ka né Gjykatat Themelore, Manastir, Veles dhe Shkup 1.

Eshté vérejtur korelacion ndérmjet peshés sé veprés penale, politikés sé ulét ndéshkuese
té gjykatésve pas shqyrtimeve té mbajtura kryesore, rreptésisé dhe paparashikueshmérisé
sé sanksioneve né kushte kur &shté béré pranimi i fajit, si dhe rolit té gjykatés dhe avokatit
mbrojtés né vlerésimin e pranimit té fajit si faktoré negativé pér zbatimin e késaj procedure
pér pérshpejtimin e shqyrtimit kryesor.

Rekomandim:

= Té béhet njé analizé e detajuar e faktoréve qé ndikojné né marrjen e vendimit nga té
akuzuarit pér ta pranuar fajin gjaté shqyrtimit kryesor.

= Rénia e zbatimit té procedurave té pérshpejtuara, e né veganti e procedurés pér pranimin
e fajit, mund t€ interpretohet si rénie e besimit ndaj gjykatés, dhe pér kété arsye éshté e
nevojshme té ndérmerren hapa pér ta pérmirésuar imazhin publik té gjykatave. Né kété
drejtim, rekomandojmé trajnimin plotésues té gjyqtaréve dhe té mbrojtésve né lidhje me
rolin e tyre gjaté pranimit té fajit.

= Pérmirésimi i rolit té gjykatés né shpjegimin e thelbit té veprés penale pér té cilén i akuzuari
e ka pranuar fajin.

Trajnime plotésuese pér gjyqtarét pér ta verifikuar pranimin vullnetar té fajit, si dhe
vetédijen pér pasojat nga pranimi i fajit.

= Sensibilizimi i gjyqtaréve pér mbrojtjen e té drejtave té té akuzuarit né kushtet té pranimit té
fajit né mungesé té avokatit mbrojtés né rastet e lejuara me ligj gjaté procedurés sé shkurtuar.
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= Rivlerésimi i nevojés pér futjen e sistemit pér parashikueshmériné e sanksioneve né
kushtet kur éshté pranuar faji, pérmes udhézimeve qé jané né dispozicion publik dhe
té padetyrueshme pér pércaktimin e llojit dhe lartésisé sé sanksionit, ose avancimin e
sistemit AKMIS qé té mund té ofrojé té dhéna statistikore pér dénimin mesatar pér njé
vepér té caktuar penale né kushte té rrethanave té ngjashme lehtésuese dhe rénduese.

= Eliminimi i praktikave té kércénimeve té fshehta nga ana e prokuroréve ndaj té akuzuarve,
né vecanti pérmes “pazarit” pér zbatimin e masés sé paraburgimit, parandalimi i tij nga
gjykatésit dhe mospranimi i fajit né kéto kushte.

¢ Kénaq fakti qé kemi pérmirésim né krahasim me vitin e kaluar né aspekt té€ mbéshtetjes me
fakte té pranimit té fajit. Gjegjésisht, madje né 76% té rasteve kur té akuzuarit e kané pranuar
fajin, gjykata ka nxjerré prova pérkatése pér nga cilésia dhe sasia. Megjithaté, pér fat té keq,
ende prova mé e shpeshté éshté ekstrakti nga evidenca ndéshkuese.

Rekomandim:

= Reformé e LPP-sé me géllim té parashikimit té njé seance té posagme té provés pér
pércaktimin e llojit dhe lartésisé sé sanksionit pasi té jeté pranuar faji.

¢ Pér fat té keq, éshté regjistruar praktiké qé né raste kur éshté béré pranimi i fajit, pérvec
fajit gjykata té mos marré vendim edhe pér démin, gjé qé e zvogélon besimin e publikut te
gjykata si arbitér efikas dhe i drejté.

Rekomandim:

= Ndryshim i LPP-sé me qéllim gé, né rastet kur i akuzuari e ka pranuar fajin gjaté shqyrtimit
kryesor dhe éshté kérkuar démshpérblim, gjykata, pérve¢ pér fajin, detyrimisht té marré
vendim né lidhje me kérkesén pér démshpérblim.

¢ Eshté vérejtur njé devijim nga renditja ligjore e nxjerres sé provave, gjegjésisht pér shkak
té ekonomizimit té procedurés, jané nxjerré prova té mbrojtjes para se té nxirren provat e
prokurorisé.

Rekomandim:

» Eshté e nevojshme té futen standarde, gjegjésisht barazim i praktikés sé gjyqtaréve se kur dhe
deri né ¢'masé mund ta ndryshojné renditjen e paraparé me ligj té nxjerrjes sé provave mbi
baza t& ndryshme. Gjyqtarét duhet t'i shpjegojné né detaje vendimet e tyre pér ndryshimin e
renditjes sé nxjerrjes sé provave, me qéllim qé té sigurohen se ka barazi té arméve dhe se barra
e provés nuk éshté transferuar mbi mbrojtjen.

¢ Eshté regjistruar rritje e trendit qé marrja né pyetje né ményré té kryqézuar té mos kufizohet
né faktet e nxjerra gjaté marrjes sé drejtpérdre;jté né pyetje.

Rekomandim:

» Eshté e nevojshme té mbahen trajnime plotésuese pér ményrén e marrjes né pyetje
né ményré té kryqézuar, por edhe pér ményrén né té cilén gjykata duhet ta vlerésojé
pranueshmériné e pyetjeve gjaté marrjes né pyetje né ményré té kryqézuar. Sipas LPP-

sé, te ky lloj i marrjes né pyetje, kufizimi i vetém éshté né aspekt té kufizimit té tij né
faktet e nxjerra gjaté marrjes sé drejtpérdrejté né pyetje, por jo rrallé né praktiké vérehet se
gjyqtarét, e po ashtu edhe pjesémarrésit e tjeré né proceduré, udhéhiqen sipas njé modeli
té vecanté, gjegjésisht e vlerésojné pranueshmériné e pyetje té kryqézuara vetém né bazé
té fjaléve pyetése té pérdorura né pyetje.
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¢ Eshté vérejtur trend i rritjes sé pérdorimit jo té drejté té nenit 383, paragrafi 5 té LPP-sé, mé
saktésisht, pyetjet e gjykatés jané shndérruar né marrje té veganté né pyetje.

Rekomandim:

= Duhet béhen qartésime plotésuese né LPP, si dhe trajnime té gjyqtaréve lidhur me té
drejtén pér t'u parashtruar pyetje déshmitaréve dhe ekspertéve, me qéllim qé té braktiset
praktika inkuizitore pér pércaktimin e fakteve. Eshté me réndési té vecanté té béhet dallim
midis sqarimit té rrethanave dhe pércaktimit té rrethanave té reja, ndérsa sipas parimeve
té reja akuzuese té procedurés, ku paanésia dhe mospérfshirja e gjykatés né proceduré
jané ngritur né njé nivel mé té larté né krahasim me modelin e méparshém té procedurés
inkuizitore.

¢ Eshté vérejtur praktiké jo e njétrajtshme né aspekt té nxjerrjes sé provave materiale. Kjo
praktiké né masé té madhe éshté rezultat i mungesés sé njé dispozite né LPP, me té cilén do
té rregullohej ményra né té cilén nxirren provat materiale, dhe pér kété arsye né praktiké ka
interpretime té ndryshme. Né fakt, njé pjesé e gjyqtaréve i pérdorin dispozitat e LPP-sé sé
vjetér dhe i veté i nxjerrin provat, ndérsa né njé pjesé shumé té vogél provat jané nxjerré nga
ana e palés qé i propozon ato.
Rekomandim:
= Koalicioni konsideron se né frymén e parimit akuzator t&€ LPP-sé aktuale, &shté e
nevojshme té béhen ndryshime né LPP, ose té béhet barazimi i praktikés gjyqésore qé té
mundésohet qé provat materiale t'i prezantojné veté palét qé i propozojné ato, edhe até né
ményrén dhe kohén qé ata do té pércaktojné me listén e provave.

¢ Eshté vérejtur rritje e trendit qé gjykata ta marré né pyetje té akuzuarin, i cili e propozon
veten si déshmitar, mirépo qé nuk ka mbrojtés.
Rekomandim:

» Eshté e nevojshme té braktiset praktika e kétillé dhe né pérputhje me parimet e
lartpérmendura té akuzés dhe té kundérshtimit té LPP-sé ekzistuese, qé gjykata té mos
1é pérshtypje se éshté e anshme duke parashtruar pyetje q¢ do té shkonin né favor té
prokurorisé apo mbrojtjes.

¢ Eshté vérejtur pérparim né lidhje me incizimin audio-vizual té shqyrtimeve, por megjithaté
mbisundon mbajtja e procesverbalit duke diktuar nga ana e gjyqtaréve.

Rekomandim:

= Urgjentisht duhet té braktiset praktika e diktimit, gjegjésisht parafrazimit té pyetjeve dhe
té déshmive nga ana e gjyqtarit. Né kété drejtim, éshté e nevojshme té ndahen mjete té
duhura qé té mundésohet incizimi audio-vizual i shqyrtimeve pér ta forcuar objektivitetin,
besueshmériné dhe drejtésiné e procedurés.

# Brengos trendi i rritjes sé trajtimit té pabarabarté nga gjykata ndaj prokurorit dhe mbrojtjes.
Rekomandim:

= Té avancohet roli i gjykatés pérmes trajnimeve plotésuese dhe sensibilizimit té gjyqtaréve
mbi réndésiné e komunikimit ex parte midis gjykatés dhe paléve.

# Brengos trendi, i vérejtur edhe vitin e kaluar, i ekzistimit té zbatimit jo té drejté té dispozitave
té LPP-sé né aspekt té pérjashtimit té publikut nga shqyrtimet kryesore.
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Rekomandim:

s Té béhet pérmirésimi ligjor i dispozitave t&€ LPP-sé me té cilat rregullohet prania e publikut
gjaté shqyrtimeve kryesore, me qéllim qé ato té zbatohen né ményré konsekuente,
vecanérisht duke marré parasysh réndésiné e publikut pér ta rritur besimin né pavarésiné
e pushtetit gjyqésor.

¢ Brengos trendi i pérkeqésimit té té dhénave té vitit té kaluar né lidhje me publikimin né kohé
té vendit dhe kohés sé gjykimeve.

Rekomandim:

= TE rriten investimet né kapacitetet njerézore dhe teknike té gjykatave.

¢ Vérehet prania e praktikés qé gjyqtarét té kené rol aktiv gjaté shqyrtimit kryesor. Né kété
ményré, te publiku fitohet pérshtypja se béhet fjalé pér gjyqtaré té njéanshém, ose bile edhe
hakmarrés.

Rekomandim:

= Zbatimi konsekuent i dispozitave té LPP-sé né aspekt té rolit té gjykatés gjaté shqyrtimit
kryesor.

¢ Kénaq fakti qé ka pérmirésim né perceptimin e vézhguesve sa i pérket efikasitetit té
mbrojtjes qé e kané marré té akuzuarit nga mbrojtésit e tyre. Megjithaté, pér fat té keq,
kemi rritje té ankesave té mbrojtésve né lidhje me qasjen né prova.

Rekomandim:

s Zbatimi konsekuent i dispozitave té LPP-sé dhe eliminimi i praktikés sé gjykatés
pér kufizimin e té drejtés sé qasjes sé mbrojtésve né té gjitha provat, vecanérisht gjaté
shqyrtimit kryesor, si dhe eliminimi i praktikés sé qasjes selektive né provat né kushtet kur
ka mé tepér persona té akuzuar.

¢ Kénaq fakti qé gjykata ka pasur mirékuptim mé t&¢ madh pér nevojat e mbrojtésve né lidhje
me kohén pér pérgatitjen e mbrojtjes, si dhe pérmirésimi né krahasim me vitin e kaluar edhe
sa i pérket té drejtés sé té akuzuarit pér ta gézuar té drejtén pér ndihmé juridike falas.

¢ Eshté pér tu pérshéndetur fakti se disa vite me radhé nuk mund té jemi déshmitaré té
diskriminimit nga gjykatat né bazé té racés ose gjinisé.

¢ Pér tu lavdéruar éshté edhe praktika qé gjyqtarét nuk kané nxjerré pérfundim negativ pér té
akuzuarin i cili éshté mbrojtur me heshtje.
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Analysis Of The Data Collected From The Court Proceedings Monitored In 2018

l INTRODUCTION

The Coalition "All for Fair Trials” is a network composed of 14 domestic organizations whose
principal mission is to monitor court proceedings in the country in order to promote respect for
fair trial standards before domestic courts, identify inherited problems in the judicial system, point
out the needs for legal and institutional reform, familiarize the public with the fair trial standards,
strengthen the confidence of citizens in the institutions of the judicial system as well as reduce the
possibilities of improper treatment of the stakeholders in the court proceedings by judges or other
participantsin the procedure.

Because of that, and as a result of the initiation of the reform process in the judiciary, which di-
rectly or indirectly impacts the performance of courts, the Coalition in 2018, as well as during the pre-
vious 3 years, implemented the project "Supporting Judicial and Criminal Justice Reforms" through
financial support of the OSCE Mission to Skopje. While implementing the project activities, empha-
sis was placed on initiating public debate, especially among the expert public regarding the processed
data, collected by monitoring court proceedings over the past 3 years. To that goal two public events
were organized in the form of round tables attended by representatives of the Coalition and the OSCE
Mission, Basic Court judges, public prosecutors, attorneys, representatives of the Council of Europe,
as well as civil sector and media representatives. This analysis is prepared as part of the project ac-
tivities and the analysis itself deals with processing of data collected in the course of 2018, it contains
a short overview of the state of affairs in the judiciary, as well as recommendations for promoting and
strengthening the independence, efficiency and effectiveness of court proceedings.

B METHODOLOGY

For the needs of this analysis the collection of data was performed through a field research,
that is through physical presence of Coalition monitors in the courtrooms of 9 Basic Courts in all
four appellate regions. To that goal 16 professional monitors were engaged and these monitors were
represented by graduated lawyers having many years of experience and more detailed knowledge
of the criminal law, especially with respect to the current Law on Criminal Procedure. For the
purpose of this research, a one-day training was organized for monitors, whereupon the monitors
were dispersed in courtrooms where they monitored hearings in capacity of public. The monitors
were guided by the principles of objectivity and non-interference, and they were also bound by the
principle of confidentiality.

The cases subject to our monitors’ research were selected randomly, efforts were made to com-
prise a representative sample, that is to include proceedings that were conducted for different crim-
inal acts according to the average representation of crimes in court proceedings which is published
in the annual reports on the performance of courts, as well as the annual Coalition’s analyses.

For the purpose of the research a special and systematized questionnaire was created where
the monitors entered the collected data.. This questionnaire is modified and adapted annually, ac-
cording to the needs of the research, by reformulating certain questions or by adding new questions
in order to assure greater accuracy of the collected data, as well as to comprise additional indicators
of concrete newly-detected situations requiring a more comprehensiveresearch. The questionnaire
is composed of 75 questions referring to general data of the case monitored as well as the course
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of the main hearing, having monitors the monitors properly following the application of the court
procedure while focusing on several institutes marking the transit from the inquisitorial into ac-
cusatorial criminal procedure. The questions are conceptualized in such a way as to enable inclu-
sion of qualitative and quantitative indicators of the extent of application of the Law on Criminal
Procedure (LCP) and the ratified international documents regulating the right to a fair trial. The
closed questions, offering two or more answers, predominate in the questionnaire and they allow
for mechanic and statistical processing of certain trends noted as problematic or positive in the
application of LCP. These questions are supplemented with several open questions, where monitors
can narratively clarify certain answers, give their views, and notify about facts for which no specific
question has been provided in the questionnaire. In this way, it is possible to include more qualita-
tive indicators of the procedure, so that the data obtained by the monitors provide a clear, immedi-
ate, objective and transparent picture of the criminal case or hearing that is subject to monitoring.

Bl GENERAL DATA

In order to more broadly distribute the project activities, especially with respect to the com-
ponent dealing with monitoring of criminal cases, a network of monitors was created and dis-
tributed across all four appellate regions, comprising the courts as follows: Skopje, Veles, Tetovo,
Bitola, Prilep, Shtip, Strumica, Ohrid and Kumanovo. A total number of 415 court hearings or 300
criminal cases were monitored within this process. Given the size and scope of work, the highest
number of hearings or cases were monitored in the Basic Court Skopje 1 in Skopje - 108, Veles -
48, Tetovo-25, Bitola — 73, Prilep-25, Shtip-27, Strumica-25, Ohrid-56 and Kumanovo-28 (Graph.
no.1). The monitoring was conducted within a period of 7 months, starting from April 2018 until
end November, for the purpose of collecting as much data as possible that can enable us to reach
conclusions, create guidelines and recommendations.

Monitoring statistics
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Graph no.1

The criminal acts registered in the monitored cases are as much diverse as they were in the past
years, but the particular fact is that the same variations of criminal acts have been repeating for four
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consecutive years now, and these refer to crimes committed against the property and body, crimes
against public order, crimes in relation to official duty and similar (graph no.2).
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Graph no..2

Bl POSTPONEMENT OF HEARINGS

Principal requirement for holding a main hearing is the presence of the summoned persons.
The failure of a person to appear in court, despite the fact that he has been dully summoned, can
cause various consequences and different actions by the court, depending on the capacity of the
person that is absent from the main hearing'.

Depending on whether it is about a public prosecutor (PP) or a private plaintiff which although
dully summoned failed to appear in court the law envisages different consequences If the public pros-
ecutor fails to appear at the hearing and fails to justify his absence, then he shall be imposed a penalty,
while if a private plaintiff fails to appear at a hearing and fails to justify his absence, the consequences
are much more severe - the court shall make a decision on terminating the procedure. Whatever the
case, the main hearing can be conducted only in presence of authorized prosecutor.

On the other hand, the presence of the defendant during the main hearing represents a basis
of the right to a fair trial and hence it is unthinkable to conduct proceedings in absence of someone
who is “tried”. However, the law envisages exceptions to this rule and they refer to situations: 1) when

1 Kalajdziev G., Lazhetikj G., Nedelkova L., Denkovska M., Trombeva M., Vitlarov T., Jankulovska P.,Kadiev D., A
Comment on the Law on Criminal Procedure, OSCE, Skopje, 2018.
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the defendant is exempted from the main hearing, i.e. he has been removed from the courtroom as a
result of a breach of order and discipline, 2) When a decision has been made on trying the defendant
in his absence, or ¢) when the conditions referred to in Article 479, paragraph 2 of LCP have been met
in the summary procedure (with respect to criminal acts punishable with a fine or prison sentence of
up to three years, if the defendant fails to appear at the main hearing, despite the fact that he has been
dully summoned or if there has been no possibility of serving the summons because he obviously
avoids receiving it, the court can decide to hold the main hearing in his absence. As to the remaining
criminal acts that are subject to summary procedure, the presence of the defendant during the main
hearing is obligatory).

The absence of the defence attorney of the defendant, as it was the case with the absence of the PP,
causes different legal consequences depending on whether the matter in question requires obligatory
defence or not. If the defence is obligatory and the defence attorney, who has been dully summoned,
fails to appear at the main hearing or fails to notify the court about the reasons for his absence or if he
exits the main hearing without court’s approval, then the court shall postpone the main hearing. In
such situations in which the defence is not obligatory; it is the court’s disposition to decide whether it
will hold the hearing or not.

According to graph no.3 as shown below, we come to the conclusion that out of 415 hearings
monitored 240 were postponed; this is a number that corresponds to 58% of hearings, 37% contin-
ued further, 5% ended with a verdict and less than 1% of them ended by terminating the procedure.
According to these results we can notice a mild improvement in the state of affairs with regard to the
postponements of court hearings, but this improvement is still insufficient. Namely, this percentage
in the past year — 2017 was 62%?, whereas in 2016 it was 30%°.
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Graph no. 3

By checking the parameters of the participants' presence, being essential for appropriate appli-
cation of the procedure, we tried to determine the most frequent reasons leading to postponement
of hearings in the basic courts. Consequently, we can conclude that even this year highest level of
absence is registered within the defendants, followed by their defence attorneys (as it can be seen

2 Misoski B., Avramovski D., Petrovska N., Analysis of the data obtained from the judicial proceedings observed in
2017, Coalition “All for Fair Trial”, Skopje, OSCE Mission - Skopje 2017

3 Petrovska N., Misoski B., Analysis of the data obtained from the judicial proceedings observed in 2016, Coalition
“All for Fair Trial”, Skopje, OSCE Mission - Skopje, 2016
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from graph no.4). The reason for their absence comprises quite often the failure for the defendants
to be brought in from the penitentiary institutions as well as lack of coordination with the system
for evidencing of the escorting of detainees to the court. In some cases that is due to lack of tech-
nical capacities (inevitably in connection with finances) that makes it impossible for the persons
to be brought before court, especially when it comes to trials taking place in cities located outside
the territories of the penitentiary institutions, as well as due to the important fact that the courts,
especially the court in Skopje, are sometimes in the grip of a time and place related overlap of some
trials with certain high profile cases. Sometimes that is due to technical obstacles, sometimes be-
cause of safety reasons, but whatever the case, this emphasizes the need to provide a broader logistic
support and ensure enhanced organization and better coordination within the institutions that act
in accordance with the LCP. In fact, this is the problem that has been lingering for four consecutive
years. However, as compared to past years, now there is another component that has been added
to the part dealing with the registration of absentees in the proceedings by breaking down the cat-
egory "other", due to the simple fact that the percentage of this reason for postponing hearings was
not to be neglected at all. After the insertion of two new categories of "absence" from hearings, the
monitors often registered the absence of witnesses or experts from proceedings - in 92 monitored
hearings , as well as the absence of damaged parties from proceedings — 72 hearings. We must warn
that this is not always the reason for adjournment of hearings because the presence of these persons
is not obligatory for the court to conduct proceedings according to the law; however their absence
impacts the course and the dynamics of the procedure in a large percentage,. To a large extent, these
absences are due to the dysfunctionality of the delivery services and the non-exhaustion of the
Mol's resources when addressing or summoning these persons.
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In the context of the previously mentioned parallel, graph.5 below clearly presents the cir-
cumstance concerning the absence of these persons and parties who are indispensable to the pro-
ceedings. So, if we carefully analyse the graph, we could notice that in the last three years absence
of defendants from proceedings dominates, followed by absence of defence attorneys, and lastly
absence of the public prosecutor.

Other
Incomplete judicial comp.
Defence attorney is absent

The defendant is absent

PP is absent

Everyone is present
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m2016 w2017 m2018

Graph no. 5

However, if we analyse these several absence parameters individually we will notice that in
large part of them there is some improvement as well as some obvious decline. The graph no.6, as
shown below in percentages, precisely illustrates the absence of the essential stakeholders in the
proceedings in the past 3 years and demonstrates how this factor, having an impact to a certain
degree on the postponement of proceedings, is statistically represented. ~ Namely, with respect
to the absence of defendants from proceedings we can notice a mild trend of improvement, so, if
this percentage was two times higher in 2017 (45%) as compared to 2016 (22%), in 2018 it fell to
39%. Furthermore, although the percentage of absence of defence attorneys from the proceedings
increased manyfold in 2017 (24%) as compared to 2016 (6%), in 2018 the percentage mildly fell
to 20%; there is a significant improvement in the percentage concerning the absence of the pub-
lic prosecutor from the proceedings, i.e. hearings monitored - in 2016% this percentage is 7%, in
2017% it is increased triply reaching 23%, and in 2018 it is reduced to 12%. However, the most
worrisome thing is the fact that there is an increase in the percentage of postponed proceedings due
to incomplete composition of the judicial council deciding on cases. Thus, this number continually
increases from year to year, reaching its maximum of 8% in hearings monitored in 2018.
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Graph no. 6

Despite the fact that the incompleteness of the judicial council inevitably results in adjourn-
ment of the court hearing, only in one court, in the Basic Court - Prilep, there is no record indicat-
ing that a hearing was postponed precisely due to such a circumstance. In the remaining 8 courts
this number varies. The number of postponed hearings due to this circumstance is highest in the
Basic Court — Ohrid (10 postponed hearings), possibly because of a lack of judges , followed closely
by the court in Strumica (5 adjourned hearings) and Skopje (5 adjourned hearings). As to the sit-
uation concerning the Basic Court Skopje, it would be perhaps most appropriate to conclude that
this kind of adjournment of hearings is due to the excessive scope of activities the court deals with,
especially having in mind the fact that most of the high-profile court cases are conducted in this
court in the course of the year.

B RIGHT TO A DEFENCE ATTORNEY

Having in mind the fact that the right to a defence attorney is of essential importance to the real-
ization of all further defendants' rights in the proceedings, as well as a guarantee that the state will not
deprive any defendant from his envisaged rights, LCP gives a high primacy to this defendants’ right. In
addition, as analysed through the prism of the “equality of arms” principle, the presence of a defence
attorney in the proceedings represents a precondition for conducting fair and just court proceedings.
However, although our LCP guarantees this right, it leaves to the disposition of defendants to choose
their defence attorney or to choose not to have any during the proceedings. Of course, this rule is
subject to exception when the matter in question is the obligatory defence as envisaged in Article 74
of LCP, where the law requires mandatory presence of a defence attorney in the proceedings, referring
to cases where the defendant is mute, deaf or incapable of successfully defending himself, or when a
detention measure has been imposed, as well as if the defendant is subject to a criminal procedure for
a criminal act punishable by life imprisonment, and in this case he must have a defence attorney even
during his very first examination.

The below graph no.7 precisely indicates the number of defendants (un)accompanied by a de-
fence attorney during the proceedings initiated against them. According to the graph, we can con-
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clude that large part of defendants, 458 or 81% were accompanied by a defence attorney during the
trials, 54 persons, i.e. 9% did not have any defence attorney, whereas there is no data about the remain-
ing 66 defendants, or 10%.
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Graph no. 7

It is interesting to mention the fact that the monitors came to the conclusion that in 6 cases
where the regular criminal procedure was applied, which envisages conducting proceedings for
more serious criminal acts punishable by a prison sentence of over 5 years, the defendants were not
accompanied by a defence attorney.

ll SUMMARY PROCEDURE

The summary procedures are a distinct kind of procedures applied in accordance with LCP.
The same encompass a set of several types of procedures representing a simplified form of the crim-
inal procedure. This group of procedures comprises the procedure in which a verdict is reached on
the basis of an agreement made between the public prosecutor and the defendant (plea bargaining),
the mediation procedure in which a third person participates - mediator as well as the procedure
in which a penal notice is issued proposing and awarding a certain sanction in case of existence
of sufficient evidence of criminal acts committed, being under the competence of a single trying
judge. However, despite the fact that this is an "easier" summary procedure, having in mind that it
is applied in cases punishable by fine or a prison sentence of up to 5 years, it is an assumption that
the defendant will not be brought into a different procedural situation depending on the severity of
the criminal act he is accused of*.

From the graph no.8, as shown below, we can notice that out of the total number of 300 cases
monitored, 60% of them were conducted in summary proceedings, in 24% regular procedure was
appliedconducted, whereas we have no data about the remaining 16%.

4 Kalajdziev G., Lazhetikj G., Nedelkova L., Denkovska M., Trombeva M., Vitlarov T., Jankulovska P.,Kadiev D., A
Comment on the Law on Criminal Procedure, OSCE, Skopje, 2018.
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This represents a kind of constant ratio between the regular and the summary procedure, tak-
ing into account the last years’ statistics pointing to higher application of the summary procedure
in a ratio of about 75% to 25% of the regular procedure, but it is inevitable to conclude that this year
we are faced with a slight decrease in this number by about 10 percent.

Bl MEASURES FOR ENSURING PRESENCE
OF THE DEFENDANT

The inevitable part of the analysis, assessing the fairness of proceedings, refers to the applica-
tion of measures taken to ensure the presence of defendants before the court, being one of the most
problematic issues because they represent the largest legally-justified limitation on the constitution-
ally guaranteed fair trial rights that defendants are entitled to in the criminal proceedings’. Precisely
therefore, we analysed the frequency of application of these measures this year too, by using the data
collected by our monitors, and evaluated whether these measures were applied in accordance with the
legally prescribed conditions, whether these measures were appropriately supported with evidence
justifying their expediency, as well as whether the court made sufficient efforts to critically re-evaluate
these measures and/or whether it applied them only in necessary cases.

This year too, according to the analyses performed so far, we analysed the application of all meas-
ures for ensuring the presence of defendants, as envisaged in accordance with Article 144 of LCP. So,
out of 415 hearings monitored in 300 cases against 611 defendants, the presence of the defendants was
ensured by using measures for ensuring defendants' presence in 74 hearings. Moreover, out of the to-
tal number of measures taken to ensure presence, the most severe measure, detention (custody), was
applied in 20 cases towards 29 defendants, whereas more lenient measures for ensuring defendants’
presence were applied in 54 hearings in 32 cases.

In comparison to the last year’s data,® we can conclude that the use of more lenient measures for
ensuring defendants’ presence increased, whereas the use of the detention measure decreased. So, in
comparison to last year when the detention measure was imposed in 40 cases, this year the detention
was imposed in 20 cases monitored, whereas we can notice a significant increase from 17 to 54 hear-

5 See: Fenwick Helen, Civil Rights and Human Liberties, 4-th ed. Ruthledge-Cavendish, 2007, p. 58-59.

6 See: Misoski B., Avramovski D., Petrovska N., Analysis of the data obtained from the judicial proceedings observed
in 2017, Coalition “All for Fair Trial”, Skopje, OSCE Mission - Skopje, 2017, page 12.
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ings in 32 cases where the presence of the defendant was ensured by applying a more lenient measure
(graph no.9).
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Even if the measure arrest is put aside > a measure being one of the lightest as compared to the
other measures for ensuring defendants’ presence> which is also considered as a real summons? or
a precursor to other more severe measures to ensure presence, it can be concluded that we have an
obvious increase in the application of more lenient measures for ensuring defendants” presence in
comparison to last year, that is an increase from 17 to 43 hearings. Moreover, even if we take into
account all circumstances relativizing the conclusion about the increase in application of more
lenient measures, for example the increase in monitored hearings , from 312 to 415 this year, rep-
resenting an increase by 25%, or the type of crimes monitored, thus analogically leading to an in-
crease in the application of measures to ensure defendants' presence in the randomly selected cases,
the conclusion will still remain unchanged. Namely, even in case of an increase by one quarter in
monitored hearings, that is an increase by 25%, under conditions of an approximately same distri-
bution of criminal cases as last year, the increase in application of more lenient measures is more
than double. If we would like to be completely precise, we can even compare this year’s number of
hearings against the last year’s number of hearings, thus equating the variable value - number of
hearings with last year, in other words if we decrease the result of 43 hearings by a quarter then the
quotient of 31 hearings will generate the same conclusion again. So, we can conclude with pleasure
that there is a significant increase in the application of lighter measures for ensuring presence by 14
hearings more than last year, or expressed in percentage, an increase by 77%.

However, this dazzling percentage should always be considered in relation to the total per-
centage of cases monitored; only in 10% of cases the defendants’ presence is ensured by applying
lighter measures to ensure presence, being analysed without the arrest measure, and if we include
this measure, then the percentage of application of lighter measures to ensure presence would reach
12% of the total number of monitored hearings.

In relation to the detention measure, as compared to last year, this year we have a decrease
from 40 cases to 20 cases. If the same consideration is given, comprising the number of cases in
which the detention measure was imposed, in relation to all hearings monitored, we can conclude
that the detention measure was registered in 20 hearings, so in this way the decrease in the appli-
cation of the detention measure as compared to last year is double, i.e. we have an decrease by 50%
in relation to last year.

7 See: Kalajdziev G., Lazhetikj G., Nedelkova L., Denkovska M., Trombeva M., Vitlarov T., Jankulovska P.,Kadiev D., A
Comment on the Law on Criminal Procedure, OSCE, Skopje, 2018 p. 334 and similar.
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The trend in decreasing the application of the detention measure and increasing the appli-
cation of more lenient measures for ensuring presence would be the desired epilogue of all our
previous analyses. In other words, in 18% of monitored hearings all measures for ensuring presence
were applied, whereas the detention measure was applied in 6% of cases monitored (graph no.10).
A trend like this one precisely meets the multiyear conclusions and recommendations given in our
analyses, advising on a more restrictive application of the detention measure and a more frequent
application of more lenient measures for ensuring presence. Such a conclusion, if this was not a ran-
dom sample, but a representative one, in terms of statistical comparison with data from other EU
states, would place our country® on the list of desired states in relation to the right of the defendant
to be able to defend himself from liberty during the main hearing.

In how many cases detention was imposed

There is no data 25%

Yes 6%

No 69%

Graph no. 10

However, even despite the positive statistical indicators, we cannot be completely satisfied with
the results obtained. This is due to the fact that only in one of the analysed cases the guarantee
measure is applied, as well as due to the fact that we have a situation where one of the measures
is somehow favoured. This means that out of the total of 43 more lenient measures applied for
ensuring presence, 26 are precautionary measures of which travel documents seizure dominates,
followed by other 3 cases where the court prohibits the defendant from maintaining contact with
certain persons, in 2 cases the court imposed prohibition from leaving a place of residence as well
as the obligation to appear before officials, while in 6 cases there is no indication as to what kind of
precautionary measure was applied by the court.In other words, out of the total spectre of 7 legally
envisaged precautionary measures, the court applies only 3. This generates once again the last year’s
conclusion that the court lacks adequate resources to efficiently apply or control the application of
these lighter measures required for ensuring defendants’ presence during the main hearing.®

Therefore, we consider that it would be appropriate to reiterate the last year’s conclusion and
recommendation'® for a reform of the Probation Law, in direction of providing possibility for the

8 See: van Kalmthout, A.M., Knapen, M.M. and Morgenstern, C., ed. Pre-trial Detention in the European Union, WLP,
2009, pages. 55-56.

9 About the roles of probation services in the application of lighter measures for securing presence see: Cesaro Gianluka,
“Probation officers are key actors in reforming pre-trial detention and ensuring effective cross-border justice in the
EU”, available on: http://cep-probation.org/probation-officers-are-key-actors-in-reforming-pre-trial-detention-and-
ensuring-effective-cross-border-justice-in-the-eu/

10 Bugn: Mucocku b., ABpamoscku [, [Terposcka H., AHannsa Ha mogatorute off Hab/byyBaHUTE CYyACKMU OCTAIIKI
B0 2017 ropguHa, om. UuT., CTp. 14
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probation services to have a broader competence in controlling and monitoring the efficient ap-
plication of the more lenient measures required for ensuring defendants’ presence, which, as com-
pared to the manner of their realization in practice, are very similar to the alternative sanctions,
being under the competence of the probation services.Moreover , under conditions where such an
additional competence is to be given to the probation services, we consider that it is necessary that
they be additionally equipped in direction of increasing their number and increasing the funds that
would be allocated for organization and implementation of their competence.

Having in mind the abovementioned arguments, we can conclude that these appear to be an
obstacle to the application of the measure guarantee. In other words, firstly the court does not have
enough information about the financial situation of the defendant since such information, required
for a frequent application of this measure, should be normally provided ex —officio by the public
prosecutor’s office or by a special service which would be in charge of conducting such financial
investigations concerning defendants and providing data required for profiling the defendant's per-
sonality'!. In this way, the court will not depend on the proposal of the defendant, whereat it is not
able at all to check and be sure whether the property proposed by the defendant represents a suffi-
cient guarantee that he will not escape or recommit the criminal act.

With respect to the application of the home detention measure, the number of 14 cases in
relation to last year, when this measure was not applied at all, is satisfactory. However, even on
this occasion, we consider that the application of this measure is problematic at least because there
are no clear legal conditions required for application of this measure, nor there are special services
that would control the movement of the defendant when the home detention measure is imposed.
Therefore, we consider that we should reaffirm the last year's conclusion on the legal redefinition
of this measure in LCP where this measure would be first applied in cases comprising persons who
have a real need to be placed in home detention, being analogous to the circumstances envisaged in
the Criminal Code (CC) in relation to the alternative sanction home imprisonment, if it is about a
person who is chronically sick, old and frail or a pregnant woman.

Moreover, we consider that by intervening in the provisions of the Probation Law and LCP, and
by prescribing appropriate provisions on home detention by using electronic monitoring, the appli-
cation of this measure could be increased and improved. In this way the measures such as home de-
tention and home detention by using electronic monitoring would be placed under the competence
of probation officers, thus assuring the courts of the reliability and purposefulness of the application
of these measures and the right of free movement of the defendant would be protected to a large
extent; finally, the application of these measures through the probation services could also open the
road towards its application with respect to cases where there would be other defendants whose
presence could be ensured by applying these more lenient measures.'? It is through these legal in-
terventions that the current practice of people escaping from home detention could be prevented®,

11 About such examples where the probation services are competent, for example in Netherlands or France, see in:

van Kalmthout, A.M., Durnescu, 1., Probation in Europe, page. 23-30; or in USA Federal Pretrial Risk Assessment
Instrument, User’s Guide, Office for Probation and Pretrial Services, 2016. Available on: https://www.ncjrs.gov/

121In this case the probation services would assess whether these measures would be appropriate for the personality of
the defendant as well as whether the application of the measures would make the defendant appear regularly before the
court in the course of the criminal proceedings and thus whether by not placing him in detention either the criminal
procedure or the safety of other persons or the general public would be somehow endangered. About assessment of the
risk factors see: Hucklesby Anthea and Marshall Emma, Tackling Offending on Bail, The Howard Journal, Vol. 39,
No.2. May, 2000, page. 150-170.

13 See the last case from the series of escapes of convicts after the completion of the so called “High Profiled” criminal
proceedings in which these persons were imposed lighter measures for ensuring presence, in other words the escape of
the convict Nikola Vojminovski, who was ineffectively sentenced to 13 years imprisonment. See: https://www.mkd.mk/

makedonija/sudstvo/izbegal-nikola-vojminovski-osuden-za-obidot-za-ubistvo-na-
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or that their presence could be ensured by applying a more lenient measure to ensure presence. We
consider that if the control over the application of more lenient measures for ensuring presence is
transferred to one functional service and if that service in future turns into a probation service or if
a special unit is established within Mol, the court will be much more in its choice as to whether to
ensure defendants' presence by applying more lenient measures for ensuring presence; in addition,
through the individualized risk assessment obtained by the professional services, the court would
be able to impose a most appropriate combination of lighter measures for ensuring defendants'
presence, being most efficient and least restrictive as to the freedom of movement.

Unfortunately, we have to wait for additional amendments to LCP with regard to further clar-
ification of the electronic monitoring as a special measure for ensuring the defendant’s presence in
the course of criminal proceedings or implementation of some more modern measures for ensur-
ing presence, which have been so far known to the comparative law. The recommendations for a
reform of the Probation Law and of the whole probation service go in this direction, leading to re-
alization of a positive climate for a more frequent and more appropriate application of more lenient
measures for ensuring defendants' presence during criminal proceedings.

A special aspect of assessment of fairness when applying detention as a most severe measure
for ensuring defendant's presence is detected by the Coalition monitors through the presence of a
defence attorney in the hearings when such a detention is imposed. Namely, as compared to last
year, when in 9 cases the court imposed detention on the defendant in the absence of his defence
attorney, this year that number is reduced to only one case (graph no.11).
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This percentage should be welcomed; it gives the impression that the defence attorneys and the
court corrected themselves with regard to respecting mutual schedules, being in favour of the right
to efficient defence of the defendant, when he is in detention.’* However, even despite the fact that
it is only one case detected, no room should be left for triumphalism because this proves that such

14 As to the right to efficient defence see more in: Kalajdziev G., “Efficient defence in criminal proceedings in R.M.”,
FOOM Skopje 2014.
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a practice (contrary to LCP) of holding hearings and imposing detention in absence of a defence
attorney of the defendant is still present in the National courts.

Ratio of defendants to defence attorneys when detention is imposed
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appointed
ex-officio 21%

Defendants
with a defence

attorney 76% Defendants without

a defence attorney 3%

Graph no. 12

Moreover, even when analysing the ratio of cases when the defendant had a defence attorney and
detention was imposed, but the defence attorney was absent during the hearing; besides the fact that
it is a low percentage of only 3%, we consider that such a practice is unwelcome and impacts the effi-
cient defence of the defendant who is in detention. Namely, taking into account the complexity of the
main hearing according to the LCP provisions, especially the fact that it is about a defendant who is in
detention, we consider that LCP should be subject to amendments in this part in direction of ensuring
presence of a defence attorney to the defendant in the course of the whole trial and during all hearings,
not only during the hearings when the detention measure is imposed (graph 12).

B OPENING REMARKS

Opening remarks are practically the initial part of the main hearing in the court. Through the
opening remarks , the parties get the opportunity to present decisive facts they intend to prove, to
announce the evidence that they will present, as well as to define questions that will be subject to
debate. In our country, the Law on Criminal Procedure envisages different court’s competencies as
to this right, depending on whether this institute is applied in regular proceedings or summary pro-
ceedings. When it comes to regular proceedings, the abovementioned principle of giving opening
remarks represents a rule f whereby the defence has the right not togive opening remarks , but when
it comes to summary proceedings, taking into account that these proceedings refer to criminal acts
punishable by an imprisonment sentence of up to 5 years, the opening remarks of the representa-
tives of the indictment are turned into presentation of the indictment content. In this case the law
neglects the defence as to its opportunity to provide its “angle” of things when introducing decisive
facts that are in favour of the defendant.

Having in mind the abovementioned statistics of a large percentage of summary proceedings
monitored during last year, it is obvious that the percentage of presented indictment content (graph
13) is higher than the opening remarks made.




Analysis Of The Data Collected From The Court Proceedings Monitored In 2018

Public prosecutor/private
plaintift 15%

Defence
attorney 13%

Defendant 5%

Presented content
of indictment 67%

Graph no.13

It is a surprising fact that the last years’ practice of defence attorneys to make opening remarks
in summary proceedings is becoming less and less frequent. Namely, although they are non-oblig-
atory by law in summary proceedings, in the previous years the opening remarks were often used
by defence attorneys, whereas this year there is no single case registered where opening remarks
were made by a defence attorney in summary proceedings. On the contrary, it is registered that in-
dictment content was presented in 55 hearings and no opening remarks were made by any defence
attorney, being different from the previous year when 14 opening remarks were made by defence
attorneys and 6 by defendants.

Additionally, the problem arises of an incompletely mastered technique for giving opening
remarks by public prosecutors as the monitors concluded that in 23% of hearings the opening
remarks are reduced to reading of the indictment instead of making a real introductory speech
according to the related rules.

Contrary to what the LCP envisages, that the parties should not present the content of their
evidence in the introductory speeches because that is envisaged to be done in the further part of the
main hearing by directly presenting the evidence before the judge or the council, in order for them
to familiarize therewith, we are still registering a practice of presenting evidence facts in 30% of
hearings monitored. In this case we should indicate that this applies to both the public prosecutors
and the defence, in identical percentage of hearings. Also, the law envisages that the parties may
not present facts about previous convictions of the defendant because they can do that during the
main hearing by presenting appropriate evidence; however, even in this situation we have incom-
pliance, in only one case though by the public prosecutor.

As soon as the public prosecutor finishes his opening remarks , the court is obliged to ask
the defendant whether he understands the indictment and what he is accused of. This obligation
is mandatory for the president of council, i.e. judge, irrespective of whether the defendant has a
defence attorney or not or whether he is an ignorant party or is knowledgeable in the concrete field.
If, for any reason, the defendant expresses that he does not understand the indictment, the court
is obliged to explain it to him as simply as possible, in other words to present the content of the
indictment to him.

According to the data collected by our monitors on the spot, we can conclude that to a large
extent judges apply the envisaged legal regulations in relation to these issues. However, some ex-
ceptions were registered such as the fact that in 4% of proceedings the defendant was not asked
whether he understood what he was accused of (as shown in graph no.14) as well as the fact that
even I occasions when the defendant stated that he did not understand the accusation, the court
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only in 86% of cases has explained to him what he was accused of. It is unacceptable that the court
fails to adhere to this rule in such a high percentage of 14% (as shown in graph 15) of cases in which
the defendant expresses that he does not understand what he is accused of; especially in this phase
of the proceedings after learning about his indictment where the defendant has the opportunity to
admit guilt, in other words to plead guilty or not guilty.

Was the defendant asked by the court If the defendant failed to understand, did
whether he understood what he the court explained to him what crime
was accused of he was charged with
No
0
4% No
14%
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Graph no.14 Graph no.15

Bl ADVICE ON THE RIGHTS OF THE DEFENDANT

The Law on Criminal Procedure envisages that every accused person, before the start of every
examination, should be obligatorily informed about what he is accused of, that he is not obliged
to present his defence nor to answer to questions, that he has the right to a defence attorney of his
choice, that he has the right to provide facts and evidence being in his favour, that he has the right to
express himself as to the criminal act he is charged with, the right to inspect case files and examine
confiscated objects, the right to a medical-check up when there is a need for a medical treatment or
when there is a need to determine eventual police overstepping competences as well as advice on
the right to plea bargaining with the public prosecutor (Article 206). The importance of advising
on the rights is indicated by the fact that in the judicial proceedings the legislator envisages that in
the case is not advised on this, his statement might not be used in the procedure. Therefore, the
issues connected with defendants’ rights were subject to this analysis. So, the questionnaire used for
the needs of this analysis comprises one part of these rights, more precisely those most basic rights
that every defendant should be informed about. When analysing the data collected by our monitors
we can notice (graph no.16) that the defendant was most often advised by the court on his right to
make a statement, then on the right to present evidence supporting his defence, as well as the right
to remain silent, make remarks and the right to have a defence attorney. The defendant was the least
advised on the right to have a translator.
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The last published Comment on LCP in the explanation about this issue envisages that "Each
advice referred to in paragraph 1, Article 206 of LCP, should be individually stated to the defendant
and he should be given the opportunity to express himself about each right referred to in paragraph
1 of this Article”". If this interpretation of the authors had been accepted by the judges who imple-
ment the law, then graph no.19 would have contained all the categories of rights in 100% ration, but
having in mind that that is not the case, we should address this question to the practitioners for the
purpose of improving the situation in relation to this problem.

However, if we go deeper into this issue, we could establish that according to what is envisaged
by the legislator and as the authors of the Comment on LCP indicate, besides enumerating, the
rights should also be explained in an understandable way to the defendant, being something that
practitioners refuse to implement in its entirety. Namely, according to graph no.17, we can see the
percentage ratio as to whether the defendant was explained his rights in an understandable way
to him or not, and in what way they were explained to him - graph.18. According to these graphs,
we can conclude that the monitors established that in 25% of hearings the defendants were not ex-
plained their rights in an understandable way to them, in other words in only 23% of hearings they
were explained in detail to them, in 54% they were only enumerated to them and in 23% they were
not explained at all to them.

15Kalajdziev G., Lazhetikj G., Nedelkova L., Denkovska M., Trombeva M., Vitlarov T., Jankulovska P.,Kadiev D., A
Comment on the Law on Criminal Procedure, OSCE, Skopje, 2018
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Were the rights explained to the In what way the rights were
defendant in an understandable way (2018) explained to the defendant (2018)
They were
not explained 23%

No 25%

In details
23%

75% The rights were
only listed 54%

Graph no.17 Graph no.18

In comparison to the last year’s analysis of the state of affairs concerning the explanation of
rights to defendants, we can notice that the situation has worsened. Namely, the below graph no.19
shows a percentage ratio of 93% to 7% in favour of an understandable explanation of the rights in
2017, being a better achievement as compared to this year when we have a ratio of 75% to 25%, indi-
cating a huge increase in this percentage of not understandable. It is the same case when it comes to
the manner of explaining the rights. If we had 6% of unexplained rights in 2017 (graph no.20), this
year we have 23% and it is the same case with the percentage of how well the rights were explained
and here we have a proportionally inverse dynamics, so we have an increase in unexplained rights
and we are faced with a situation of having a decreased percentage in the rights that are explained
in details, from 44% to 23%.

Explanation of the defendant’s rightts In what way the rights were explained
in an understandable way to him (2017) to the defendant (2017)
No 7% They were not explained 6%

In details
44%

Yes 93% The rights were
only listed 50%

Graph no.19 Graph no.20
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ll APPLICATION OF GUILTY PLEA

The traditionally interesting procedural moment- the guilty plea as a manner of accelerating
the criminal procedure for defendants represents an integral part also of this year's analysiss Namely
taking into account the fact that we are speaking of an especially efficient tool for acceleration of the
length of criminal proceedings'® being at the same time a very controversial tool due to the fact that
it is about acceleration of the most important part of the criminal procedure, the main hearing, where
the procedural guarantees of the defendant’s rights fully appear, we believe that it is advisable to check
whether the last year's recommendations are appropriately addressed this year. In other words, to
check whether we have some kind of progress in direction of properly applying the LCP and respect-
ing the defendant’s rights in the course of the main hearing within the period covered by this year's
analysis.

Having in mind the fact that this year the number of analysed hearings and cases is increased, we
can conclude that the number of guilty pleas made by defendants during the main hearing is reduced.
Namely, as compared to last year when defendants were ready to enter a guilty plea in 40 hearings out
of 312 hearings, this year such readiness is expressed by defendants in only 26 hearings out of 415
hearings in total'”. This means that we have a serious decrease in guilty pleas made in the course of
the main hearing before National courts. So, if we spoke last year of a percentage of a little more
than 10 % of hearings in which admission of guilt was made, this year we have a serious reduction
to 6% of the total number of hearings, or almost a 40% reduction.

Number of hearings when admission of guilt was made as compared
to the number of hearings observed by cities

150
100
50

m Admissions of guilt m Hearings in total

Graph no.21

16 This is a procedure that is recognized in various legislations throughout the world as well as by the Council of Europe
through the Recommendation No. (87) 18 of the Committee of Ministers to Member States Concerning the Simplification
of Criminal Justice. Also see: Buzharovska G., Misoski B., “Plea Bargaining under the CPC”, in Simplified Forms of
Procedures in Criminal Matters — Regional Criminal Procedure Legislation and Experiences in Application, Ivan
Jovanovic and Miroljub Stanisavljevic eds., OSCE Mission to Serbia, 2013

17 See: Misoski B., Avramovski D., Petrovska N., Analysis of the data obtained from the judicial proceedings observed in 2017,
page 22-23
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At first glance, it is obvious that we have a highest decrease in admissions of guilt before the
Basic Court Skopje 1 where our monitors were able to register admission of guilt made by defen-
dants in only two cases out of 108 hearings monitored in Skopje this year, representing a seriously
low percentage, especially as compared to last year when admissions of guilt were made in 7% of
129 hearings. So, we have a reduction in the number of hearings where admissions of guilt were
made from 7% to almost 2%, which is a reduction by 3,5 times. The downward trend in the number
of hearings in which defendants made admission of guilt is also apparent in the remaining moni-
tored courts, and as compared to past years, we have most dramatic decreases in admissions of guilt
in the basic courts located in Bitola, Skopje and Veles (graph no.21).

This downward trend in the number of hearings, where defendants made admissions of guilt,
matches the official data provided by the courts in the country*, leading to the conclusion that there
are obvious obstacles to implementation of the admission of guilt principle as a way to improve the
efficiency of criminal proceedings.

The reasons for this serious decrease in admissions made during the main hearing are possibly
due to several indicators. The first indicator is the lenient sentencing policy of courts as a most se-
rious factor in the defendant's decision to plead guilty or not during the main hearing. The second
indicator is the preparedness of the public prosecution to support the indictment with evidence.
The third indicator is connected with the public confidence in the judiciary. The next indicator can
be located in the fact that defence attorneys have no interest to represent their clients under condi-
tions of pleading guilty , as a result of lower attorney fees. A possible indicator could also be the role
of the court in the procedure for assessment of the guilty plea’, as well as its readiness to make a de-
cision on other additional elements, such as compensation of damages or application of confiscation.

However, as to the real impact of all these indicators on the decision of defendants to enter a
guilty plea and the decision of the court to accept the admission of guilt and mete out an appropriate
sanction, it is necessary that an additional and more profound research be made because the data
provided by our monitors signalize existence of a serious problem in the criminal procedure that
could have far-reaching consequences with respect to the efficiency of the criminal justice system,
thus negatively affecting the citizens’ perception of the criminal justice system as one of the guaran-
tors of human rights and freedoms.

In that direction, this can be interpreted as a fall in public confidence in the court or lack of in-
terest in admission of guilt, thus negatively affecting the acceleration of the criminal procedure, due
to the uncertainty of the criminal procedure, which is perceived as slow and inefficient, leading one
to think that the punishment in relation to the behaviour may not even be rendered. Or, the second
moment is that citizens are not afraid of the prosecutorial institutions, they have increased confidence
in the court, they are not afraid to enter a guilty plea and they consider that under conditions of not
admitting guilt upon the main hearing, they would do better. That is, citizens are readier to use their
day in the court and to challenge those arguments of the public prosecutors with their arguments in a
direct public hearing, instead of in a way making it "easy" on the public prosecutor by admitting that
they have commiitted the crime.

However, a more profound analysis is necessary as to all these dilemmas, irrespective of how
much they are acceptable or inacceptable. The only known fact so far from the abovementioned

18 See the data obtained from the Basic Court Skopje 1, in the part concerning the draft agreements, available on:
https://bit.ly/31M36g4

19 See: Misoski B. , Ilikj Dimoski D., Judges’ Role in the Evaluation of the Defendant’s Plea within the Sentence Bargaining
Procedure, Journal of the Faculty of Security, Skopje, University St. Klement of Ohrid, Bitola, 2016; or Alschuler, Albert
W., The Trial Judge's Role in Plea Bargaining, Part I, Columbia Law Review, Vol. 76, No. 7, Nov., 197.




Analysis Of The Data Collected From The Court Proceedings Monitored In 2018

factors is the abolishment of the Law on Meting Out the Sanction, which perhaps was of essential sig-
nificance to the defendants stimulating them to pleading guilty. Or, put differently, through this law
defendants were able to precisely calculate how much would be the so called systematic mercy given
by judges under conditions of existence of admission of guilt. Perhaps this is one of the most import-
ant arguments responsible for the decrease in application of the guilty pleas made during the main
hearing, which represents a manner of acceleration of criminal proceedings®. This means that under
conditions of uncertainty of the sanction, uncertainty about quick imposition of the sanction, as
well as due to the lenient sentencing policy of courts, the defendants are demotivated to plead guilty
as a manner of a fast resolution of criminal justice cases.

The consequences of this phenomenon are far-reaching in direction of spending the limited
judicial resources, and thus reducing the capacity not only of the court, but also of all subjects in
the criminal procedure, preventing them to focus their resources on detecting, prosecuting and
convicting perpetrators of graver and more complex crimes. Therefore, we consider that it is essen-
tial that a comprehensive analysis, focusing on the reasons for this phenomenon and representing a
basis of appropriate reaction in the positive law, be conducted, aimed at reviving this really efficient
tool for acceleration of criminal proceedings.

In relation to the type of criminal acts, we can again give the last year’s conclusion that admis-
sions of guilt are most often made about traditional criminal acts, in other words most frequently
for property and violence related crimes, and as compared to last year and analogously to the year
before last, there is a comeback of the less severe criminal acts against the life and body --body in-
jury as referred to in Article 130 of CC and grave body injury as referred to in Article 131 of CC. In
the same way as last year, according to the data collected, it comes out that the defendants accused
of criminal acts against the sexual freedom and sexual moral are the least interested in pleading
guilty about their acts.

Having in mind the statistical data about the scope and dynamics of criminality, we can con-
clude at a first glance that the admission of guilt is connected with the type of criminal acts, in
particular with crimes against the sexual freedom and sexual moral, where it seems that perhaps
the defendants want their cases to be publically judged, instead of being dealt with in a quick and
efficient way, only through one hearing (graph no.22).

The number of admissions of guilt, in relation to the total number of cases and in relation to
the severity and the type of criminal acts to which they apply, generates the conclusion that defen-
dants prefer to have their cases tried. Their decision may be based on the arguments suggesting that
they will be imposed a lighter sanction either because the public prosecutor does not have sufficient
evidence on whose basis he would try to get a more severe sanction by proving the defendant’s guilt,
or due to the fact that the public pressure exerted over the prosecutorial organs and the court gives
them additional confidence that a fair trial will be conducted. However, given the low number of
admissions of guilt, as well as due to non-existence of defendants’ opinions, we should consider
these conclusions with a reserve until conducting additional empirical reassessment thereof.

20Besides the fact that there were numerous and sound arguments for the abolishment of the Law on Measuring the Type
and Severity of the Criminal Sanction describing it firstly as a bad and low-quality law, there are still supporters of the
idea that the existence of some kind of guidebook or rulebook about measuring the kind and severity of the criminal
sanction could make the sanctions appear more certain in defendants and thus it could lead them to more frequently
make admissions of guilt. The example of England and Italy about outlining the type and severity of criminal sanctions
is especially interesting. An efficient ICT system which could perform internal research by using several variables of the
kind and severity of verdicts passed can have a positive impact. See M. McConville, “Plea Bargaining: Ethics and Politics”,
Journal of Law and Society, Vol. 25, no. 4, 1998, page. 570 and other; or Sprack John, A Practical Approach to Criminal
Procedure, Oxford University Press, 10-th Edition 2005, page. 92. as well as the critics: Buzharovska G., Tupancheski N.,
Sentencing Guidelines, “The Paradox of the Macedonian Legislation”, Pravnik, no.238, November, 2015.
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Number of admissions of guilt per crime
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Graph no.22

The abovementioned conclusion can be additionally backed with data obtained by the mon-
itors suggesting that admission of guilt was mostly made in summary proceedings (graph no.7).
That is, out of the total number of 26 admissions of guilt 24 were made during summary proceed-
ings, whereas only 2 admissions of guilt were made in regular proceedings.

In accordance with these data and in correlation with the data obtained last year, when only 3
admissions of guilt out of 40 were made in regular proceedings, we can conclude that the admission
of guilt is connected in particular with the severity of criminal acts committed or the expected sen-
tence , in other words, defendants are prone to confession only for lighter criminal acts, whereas in
relation to more severe criminal acts they want to realize their “day in the court®'. Such a practice
can again be connected with the public confidence in courts and their work. Analogously, citizens
are not that much interested in the plea bargain and guilty plea procedure as a preferred method to
end criminal justice disputes because these procedures represent a manner of acceleration of crimi-
nal proceedings and as such they have a reduced visibility in conditions when the very citizens have
reduced confidence in the independence of the court.

Precisely , for the purpose of increasing the public confidence in the court and thus indirectly
increasing the application of these summary procedures , besides providing certainty of penalties,
we consider that the court perhaps should start working in direction of ensuring higher transpar-
ency by publically announcing data about the number of cases resolved through admissions of guilt
made, as well as by comparing the sanctions in regular proceedings and in guilty plea proceedings.

21 Or, put differently, that is probably due to the fact that citizens consider that not the institutions, but the public is the sole
and strongest guarantor, which is especially sensibilised and reactive to eventual abuses of the rights of defendants. The
practice of having the public react in such a way against eventual abuses represents a desirable goal in the long run which
can contribute to creation of responsible institutions in future, thus leading to an increase in public confidence in the very
institutions.
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Through such campaigns one could decrease the public impression that the admission of guilt is
about “jumbling” the justice or that it is about some kind of procedures negatively impacting the
justice. In this direction, all rulebooks of the Public Prosecutor’s Office regulating the role of the
public prosecutor in plea bargaining should be made available to the public. In this way the public
would have confidence in this organ and it would treat it as an impartial realizer of justice and not
as a vengeful public prosecutor ready to sanction the preparedness of the defendant to enter a guilty
plea, in a situation in which such admission of guilt is necessary for an eventual imposition of a
lighter sanction by the court, within a fast and efficient criminal proceeding.

Admissions of guilt made with and without a defence attorney
in summary and regular proceedings
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Graph no.23

In direction of supporting the abovementioned theses regarding the confidence in the court
reflected through the preparedness of defendants to enter a guilty plea, we can also analyse the data
about guilty pleas entered in proceedings where the defendant had his own defence attorney. So,
according to the data shown in graph no.23, we can see that the defendants are ready in almost
identical number to enter a guilty plea, irrespective of whether they have a defence attorney or not.
In other words, the proportion is 13 admissions of guilt made in presence of a defence attorney
against 10 admissions of guilt made in absence of a defence attorney. This means to a large extent
that defendants fail to perceive the guarantee of the defence attorney* as a key one in making the
decision as to whether they will admit guilt or not. Or, put differently, given the severity of criminal
act committed, they consider that the court represents a sufficient guarantee of a proper and fair
assessment of their admission of guilt. The other possible consequence is that defendants consider
that it is about a lighter criminal act, that the public prosecutor has enough and solid evidence
and thus the defendants themselves lose any interest in challenging the public prosecutor's accu-
sation with arguments or evidence of their own, which means that they have already accepted the
outcome, and analogously, they consider that the presence of a defence attorney cannot make any

22See: Alschuler, A., The Defense Attorney 's Role in Plea Bargaining, University of Chicago, 1974, available on:
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?referer=https://www.google.
com/&httpsredir=1&article=1981&context=journal_articles
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difference with respect to the outcome of the criminal proceeding. In this case we consider that
the presence of a defence attorney at the moment of pleading guilty can have an impact on creating
a positive attitude towards plea bargaining, meaning that besides the court the defence attorney
would appear as an additional guarantor making sure that the defendants' rights are appropriately
and properly protected when making admission of guilt.

Therefore, in correlation with the last year's conclusion, we consider that it is essential that
LCP be corrected in direction of defining obligatory presence of the defence attorney during the
defendant is pleading guilty =, irrespective of the severity of criminal act committed, because such
an application could somehow positively impact the public perception of the fairness of this pro-
cedure, thus increasing the public confidence in the court’s independence. Moreover, according to
the LCP principles with regard to the conduct of the main hearing, especially having in mind the
complex procedures for presentation of evidence, we consider that there is no need at all to make
a difference between regular and summary proceedings. In that way we consider that the practice
will be terminated of allowing the defendant to plead guilty in summary proceedings without a
defence attorney while the presence of the defence attorney is obligatory in the regular proceedings
. So, we consider that in regard to this procedure and the consequences of pleading guilty, it is not
important at all whether the matter in question is a criminal act punishable up to 5 years imprison-
ment or more. Finally, having in mind the frequency of guilty pleas made, the severity of criminal
acts and the presence of defence attorneys as well, according to the present conditions, this could
take us to unknown direction and lead us to reach a wrong conclusion that the defence attorney is
a surplus in these situations in which the defendant is ready to plead guilty..

In this direction, in the cases when the defendant had a defence attorney, we cannot conclude
that he had a pro forma role. In other word, only in one case out of 13 cases or in 8% the defendant and
defence attorney did not have sufficient time to advise each other as to the admission of guilt, whereas
in 12 cases the defence attorney had enough time and opportunities to prepare the defence and to
advise his client as to the consequences of the admission of guilt (graph no.24). These data, compared
to the last year’s data when in 9% of cases the defence attorney and the defendant had no sufficient
opportunities and time to consult each other, lead us to conclude that there is no improvement in this
sphere. Therefore, we consider that it is necessary to organize additional trainings for judges aimed at
increasing their awareness of the need and role of the defence lawyer in these proceedings.

No 8%

Yes 92%

Graph no.24

Finally, we would like to emphasize the very problematic information showing that in one case
in regular proceedings the court accepted the guilty plea by a defendant in absence of defence attor-
ney (graph no.23). Besides the fact that such an act is contrary to the LCP provisions, we consider
that by taking such an approach all benefits of the adversarial system will be annulled, and all the
characteristics of the inquisitorial criminal procedure will be withheld - where the defendant please
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guilty in absence of a defence attorney and the defendant is examined only by the public prosecutor
and probably by the court, being by definition characteristic of the inquisitorial (and very criticized)
principles of conducting main hearings. By having such an arrangement of things, the role of the
defendant is really perceived as a “scapegoat’, which is contrary to the contemporary achievements
of the fair trial doctrine inherent to democratic societies. Having in mind that it is only about one
case, there is still hope that this is perhaps a mistake made by oversight by the monitors or the court
when accepting this admission of guilt.

The proper application of procedural guarantees for obtaining a conscious and voluntary guilty
plea and the role of the court after the defendant pleads guilty, is assessed through several questions
answered by our monitors. There is a noticeable trend of approximately 81% of cases in which judges
explained to defendants in a clear and understandable way what they were admitting to, i.e. they
explained to the defendants all the characteristics of the criminal act (graph no.25”. Although there
is a deterioration in comparison to last year’s data, it is not that drastic; namely in comparison to
last year’s 87%, this year all the characteristics of the criminal act were explained in 81% or in 21 out
of 26 cases where guilty plea was entered. Therefore, when defendants enter a guilty plea without
a defence attorney, which is almost in a half of the cases, they hope that the court will protect their
rights; which is why we consider unacceptable the judicial practice not to give a detailed expla-
nation to defendants as to what they are accused of, and, furthermore, such an explanation is the
grounds for a conscious and legally relevant guilty plea.

Were there any questions posed in order to check the guilty plea in direction
of all characteristics of the criminal act?

No 5

Yes 21

Graph no..25

Therefore, we consider that in this phase it is essential that judges explain to defendants in detail
what they are accused of, in addition to the reading of the indictment and the question to defendant
whether they understand the indictment. Moreover, if the most guilty pleas are entered in summary
proceedings where no opening statements by the prosecution are envisaged, and there is a situation of
inappropriately explained indictment related specifics in absence of a defence attorney, then the ques-
tion is whether the defendants know what they are admitting to. Or, to put it differently, such a relation-
ship between the subjects in the practise justifies the stagnant trends and unpopularity of the guilty plea.

231t seems that the courts are quite familiar with the calls for their active role in the assessment of confessions, according
to the experiences gained through the former system of criminal procedure in which judges had an active role during
the main hearing. However, the worsening or the stagnation of improvement in this situation does not yield sufficient
optimism that judges have completely understood their role in the procedural process of assessing the admission of
guilt, see: Misoski B. , Ilikj Dimoski D., Judges’ Role in the Evaluation of the Defendant’s Plea within the Sentence
Bargaining Procedure, op.cit.

145



146

Analysis Of The Data Collected From The Court Proceedings Monitored In 2018

Were there any questions posed in order
to check the voluntariness of the guilty plea?

No 11%

Partially
8%

Yes 81%

Graph no.26

We also have a significant worsening in relation to last year as to the court’s assessment of the
voluntariness of the admission of guilt. Namely, as compared to last year, when in 97% of cases judges
assessed whether the guilty plea was entered voluntarily, this year such an effort was made only in 81%
of cases. If we expressed dissatisfaction with only one case last year, this year we must focus our atten-
tion to the work of the court in order for judges not to take the admissions of guilt entered in summary
proceedings "for granted", but to play a proactive role and to fully assess whether the guilty pleas are
entered voluntarily. (graph no.26). In the contrary, by tolerating such an “Art for art's sake” related
practice in the indictments, the court is searching for whatever culprit there might be, failing to search
for justice and proper sanction against the true perpetrator. Such a judicial conduct leads to a large ex-
tent to the conclusion that it is necessary that there be a legal obligation imposing presence of a defence
attorney in all cases when the defendant is ready to enter a guilty plea, regardless of crime severity,
because it is more than obvious that there is a need for additional guarantor of the defendant’s rights,
especially in the proceedings where the defendant is ready to enter a guilty plea. The present solution
only propels the unpopularity of the guilty plea by the defendant during criminal proceedings.

The problems mentioned in the last year's report of the Coalition, in relation to the application of
the detention measure as a means of bargaining, seem to be part of the hidden influences on the vol-
untariness of the guilty plea*. We should welcome the fact that the last year’s conclusions compared
to this year's data cannot be confirmed with certainty. Namely, as compared to the past years, when
we witnessed that in 25% of cases the detention was immediately terminated upon the entering of a
guilty plea, according to this year's data such a practice was noted in only 2 cases, or if interpreted in
percentages, it almost reaches 8% of the total number of cases where guilty plea is entered. However,
even despite the relatively low percentage, as well as the dynamically decreasing trend from 25% to
8%, the fact that there is still such a practice generates the conclusion that the termination of deten-
tion can be used in certain cases as a means of extortion of admission of guilt. This practice results
from inappropriate application of the LCP provisions regulating the application of the detention
measure as well as from the provisions regulating the assessment of the admission of guilt and we
consider that the very practice should be eradicated.

24See: Misoski B., Avramovski D., Petrovska N., Analysis of the data obtained from the judicial proceedings observed in
2017, op.cit., page 15 as well as Misoski B., Petrovska N., Analysis of the data obtained from the judicial proceedings
observed in 2016, Coalition All for Fair Trial, OSCE, Skopje 2016, page 23-24
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As to the question whether the court asked questions to check the defendant’s awareness of
the consequences resulting from his guilty plea, we consider that the shortest answer would be to
apostrophise and reactualize the last year’s conclusions®.

Were there any questions posed to check whether the defendant was aware of the
consequences resulting from their guilty plea?

No 15%

Yes 85%

Graph no.27

Namely, last year’s percentage of 95% decreased to 85% this year and this can only mean re-ad-
dressing the need for additional training for judges with respect to their roles in cases where de-
fendants enter a guilty plea. So, the judges, instead of being fully inquisitorial in these cases, where
usually they should freely pose questions to the defendant, aimed at fully clarifying the criminal
event and convincing themselves beyond reasonable doubt, they appear as a passive player in 15%
of cases with regard to the assessment of the defendant’s awareness of the consequences arising
from their guilty plea (graph no.27).

Only by making such corrections in the court’s role, as well as through a further regulation of
the LCP provisions, we could improve the public perception that the court is a real guarantor of the
justice, that it acts independently, impartially and exceptionally in the interests of justice.

As compared to last year, the only improvement is noted with respect to the fact that the guilty
pleas were factually backed with evidence.

Was there any evidence presented after the entering of a guilty plea

No 24%

Yes 76%

Graph no.28

Namely, we emphasise with pleasure that the upward trend in providing the court with more
voluminous evidence of better quality after the entering of guilty pleas is preserved. As compared

25See: Misoski B., Avramovski D., Petrovska N., Analysis of the data obtained from the judicial proceedings observed in
2017,0p.cit., page 26-27
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to the last year’s high 69%, this year additional evidence was presented in 76% of cases when defen-
dants entered guilty pleas.

This year we can also be satisfied with the quality of evidence because in these cases more evi-
dence was presented such as expertises, medical reports, employment certificates, status of property
ownership etc. However, the criminal records remain to be the most frequently presented evidence.
In comparison to last year when we considered® that the abolishment of the Law on Meting Out
the Type and Severity of Criminal Sanction would lessen the impact of the criminal records on the
burden of proof, it comes out, however, that the criminal records still represent a very solid and fre-
quently used evidence, irrespective of whether it is envisaged that such evidence should have some
significance for the severity of the sentence. In this direction, we can only once more stress that the
criminal records are important only if the defendant is a recidivist, i.e. a special returnee.”” Other-
wise, such evidence cannot be used at all to support the guilty plea entered by the defendant during
the main hearing. Unfortunately, we have not yet witnessed any of the parties in the proceedings
to present evidence such as a witness or a damaged party statement in support of the guilty plea.

However, we can be happy with the trend of improving the process of presenting evidence
because the purpose of shortening the procedure in when there is a guilty plea is not to repeat the
whole evidentiary procedure or to present all the evidence anew. Instead of that, the court should
convince itself beyond reasonable doubt, firstly by actively examining the defendant, and then by
crossing the guilty plea facts with the list of evidence supporting the indictment, with a simple pre-
sentation of only few individual pieces of evidence contained in this list. In that way the court would
present only the most important evidence backing or confronting the guilty plea®. Thus, the court
would unequivocally and beyond reasonable doubt convince itself as to whether the admission of
guilt is truthful or false.

With regards to the additional improvement of the perceived situation, we support the intro-
duction of a special evidentiary hearing® where all the evidence in favour or against the truthfulness
of the guilty plea would be reassessed. In that direction, we consider that it would be appropriate if
the LCP further regulated the conduct of such a hearing as a special part of the main hearing fol-
lowing the entered guilty plea. In that way judges would be freer when making a decision as to what
evidence should be presented in this hearing, which would be of exceptional importance to backing
their decision. We also consider that this way the confidence in the courts dealing with guilty pleas
would increase thus increasing the rate of defendants who would be ready to enter a guilty plea.

261bid. page 27.
27See: Gruevska Drakulevski A., Recidivism and Prison, Grafoden, Skopje, 2016.
28See more in: Ingram L.J., Criminal Evidence, 12-ed. Elsevier, 2015, page 91 and similar.

29As to the importance of the evidentiary hearing see in: Haddad, James B., et al, Criminal Procedure, Cases and
Comments, 5-th ed. Foundation Press, New York, 1998.
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After the admission of guilt, did the court decide on:
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Graph no.29

In contrast to last year, when besides rulings on the guilt the court also ruled about damage,
confiscation and cost related decisions in 26 cases, which is more than half of the cases in which de-
fendants entered guilty pleas, totalling 40, this year we have a drastic fall, where besides sanctioning,
the court made cost and damage related decisions in only 6 out of 26 cases (graph no.29). We con-
sider that the increase in the rate of decisions made on the other elements, not just the sanctions,
especially on restitution claims, would significantly increase the confidence in the judiciary. Fact is
that through such additional decisions the court makes an impression that it has fully resolved the
criminal-justice event in relation to all interested parties. In this way the public gets the impression
that in the cases in which the defendant has pleaded guilty all the characteristics and guarantees
of the criminal procedure remain abided by and thus these proceedings are perceived as fair and
acceptable by the public. We, therefore, consider that judges should make more efforts in these cases
and decide more frequently on damage and compensation related issues, instead of just redirecting
the damaged parties to civil disputes.

B EVIDENTIARY PROCEEDINGS

If we have in mind the importance of this phase of the main hearing, we can undoubtedly
understand why the very law envisages so many details about the course of the evidentiary
proceedings, the order of presentation of evidence in the main hearing, with the priority given
to the public prosecutor or the private plaintiff rather than the defence. Likewise, priority is
given to the evidence in support of the claims for restitution, followed by the evidence of the
defence, the replica, i.e. the evidence of the prosecutor or the plaintiff challenging the evidence
of the defence, and finally the duplica, i.e, the evidence of the defence as a response to this
challenge. This is so because the very burden of proof is with the public prosecutor who needs
to properly present the evidence supporting the indictment in order to convince the court of
the defendant’s guilt beyond reasonable doubt.
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As to the evidentiary procedural process, the court has a role in controlling the manner
and order of examination of witnesses and expert witnesses and the presentation of evidence
while safeguarding the efficiency and cost-effectiveness of the proceedings and the process of
establishing the truth. In this part of the proceeding the court also decides upon the objections
raised by the parties and it can prohibit a question or an answer to a question if the question
has already been posed; finds that such a question is unacceptable or irrelevant for the case or
the questions contains both the question and the answer. Of course, the cross-examination is
an exception to this.

In principle, the parties to the procedure are allowed to manage the process of ordering
their own evidence, which means they are free to order their evidence as is best suitable for the
proving of their assumed theory of case. However, this given freedom is rarely put into prac-
tice. Judges often determine the order of presentation of evidence and, guided by the idea of
“cost-effectiveness of the proceedings”, they also often change it. This year, as opposed to year
2017 when no deviation from the legal order of presenting evidence was registered, the moni-
tors registered that in 2% of hearings a witness proposed by the defence was examined before
the witness proposed by the prosecution because the evidence, the witnesses proposed by the
prosecution were not present at the moment, and therefore, for effectiveness reasons, the court
decided to examine witnesses proposed by the defence (graph no.30).

Was the order of presenting evidence in accordance with
the legally envisaged order?

No 2%

Yes 98%

Graph no.30

In comparison to last year's data we can notice identical situation as to whether witnesses
were advised on their rights. In 90% of hearings witnesses were advised and in 10% no advice of
rights was provided. As to the envisaged oath, although in our system oath-taking by witnesses still
represents a formal act of increasing the force of the given statement as an evidentiary means, it
is applied in a relatively satisfactory percentage by some judges. The witnesses took an oath when
making a statement in 68% of the total number of observed hearings (graph no.32).
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Was the witness advised on his rights? Did the witness take an oath?

No 10%

No 32%

Yes 90% Yes 68%
Graph no.31 Graph no.32

The Law on the Criminal Procedure envisages that witnesses should first be examined by the
party proposing them. According to that, the direct examination is a method of examination of a
proposed witness, which aims to prove the presented theory of case, while allowing for presentation
of facts and specifics known to the witness. On the other hand, the cross-examination is an oppor-
tunity to extract information in favour of the opposite party as well as to stress the weaknesses in
the testimony of the witness®. In such a kind of examination of a witness the questions posed by the
opposite party are limited to questions that have previously been posed during the examination of
the witness by the party proposing him/her. The proper examination of witnesses as well as the par-
ties' examination approach applied in the proceedings were observed and assessed through several
parameters in the evidentiary proceedings. We analysed the types of examination through different
sets of questions formulated according to the type of examination, whereby we determined the
quality of the process of posing questions, their clarity as well as the perception of successfulness of
the parties when they pose questions.

As to whether the party was allowed to cross examine the witness of the opposite party, the
statistics resulting from the data collected through the monitoring process suggests that the court
fully respected that right of the opposing parties to cross-examination, but in some instances the
parties waived this right. Namely, the parties exercised their right to cross-examination in 80%
of hearings, against the 19% of hearings in which they waived this right (graph no.33). The only
deviation registered by our monitors is the 1% of cases in which there was a withdrawal of the in-
dictment immediately upon completion of the direct examination, thus logically putting an end to
the cross-examination option.

Yes, but that right
was not used 19%

No 1%

Yes 80%

Graph no.33

30Mauet, Thomas A.- “Trial techniques and trials”
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Fact is that the restriction of the cross-examination to what has been stated in direct exami-
nation has worsened. Namely, although the proportional values in relation to this restriction were
marked by an upward trend over the years since 2015, i.e. there was improvement and proper im-
plementation of the LCP provisions, this year the situation has worsened in this respect. Only in
61% of the total number of hearings observed the cross-examination was limited to direct exami-
nation, against the 82%, in 2016, the highest percentage observed in the four years long implemen-
tation period of the monitoring(graph no.34).
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Graph no.34

In relation to the ethical part, as to whether the cross-examination was performed by respect-
ing the personality of the witness or the expert witness, the monitors established situations of in-
adequate conduct when performing the examination (graph no.35). More precisely, the monitors
registered two cross-examination cases in which the public prosecutor was verbally aggressive
towards the witness inducing the witness to state their own opinion, rather than what they had
actually seen in situ, for the case of concern.

Was the examination conducted by respecting the witness/expert witness?

No 3%

Partially
15%

Yes 82%

Graph no.35

There has been improvement in relation to the continuity of cross-examination and as the
graphs below show we can observe an upward trend. It has been found that in 2018 only 12% of
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the monitored cases the cross-examination was interrupted, whereas in 88% of all hearings the
cross-examination was conducted smoothly; this represents an improvement in relation to 2016
when there were interruptions in 31% of the hearings, as well as in relation to 2017 when there were
interruptions in 41% of cases (graph no.36).

Was the cross-examination conducted smoothly or there were interruptions?

2016 2017 2018

No 12%

No 41%

Yes 69% Yes 59% Yes 88%

Graph no.36

Article 388 of the Law on the Criminal Procedure envisages an exception to the direct pres-
entation of evidence, and according to paragraph 2, the statements made by witnesses in the investi-
gative procedure and the statements collected within the activities of the defence in the investigative
procedure can be used in cross-examination or in challenging certain allegations, or as a response
to a challenge, being aimed at evaluating the authenticity of the statements given during the main
hearing. As shown in graph no.37, in ten out of 91 monitored hearings, an exception to the direct
presentation of evidence was made due to established inconsistencies in the statements, in three
instances to remind the witness, and in one because the a witness refused to answer. Such cases are
represented with 15%.

Was there exception to direct presentation of evidence?
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Graph no.37
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The court has quite a limited role in the process of presentation of evidence in the evidentiary
proceedings. The changes to the criminal procedure system caused the court to lose its leading role
in the examination of parties; which the court had under the old LCP. Now the examination is con-
ducted by the parties and the court is supposed to control the manner and order of examination of
witnesses and expert witnesses and the presentation of evidence while safeguarding the efficiency
and cost-effectiveness of the proceedings, and, if necessary, the process of establishing the truth, as
well as the dignity of the parties and witnesses who participate in the proceedings. In accordance
with Article 383, paragraph 5 of the LCP, the court can pose questions as soon as the parties have
finished their examination. It is important to stress that the questions posed by the court must be
limited to seek explanation of certain circumstances that have arisen as a result of the previous
questions posed in direct examination and cross-examination and they must not turn into a sepa-
rate examination. However, we have in the past years seen the court’s deviation from this new role.
Graph no.38 presents an upward trend of the percentage of hearings in which the court exercised
this right, but not always as envisaged by law.
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Graph no.38

The part of the questionnaire referring to the way the court posed questions in the evidentiary
proceedings courts’ also shows the courts’ slow transition from the old to the new procedural model
and the abandonment of its leading role in the new model. The data indicate that the court in 4 cas-
es “abused” its right to pose questions and this resulted into an entirely new examination conducted
by the court (graph no.39).

Questioning by the court

Yes, seeking to explanation of answers 46
Yes, but it turned into a special examination

No 42
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Graph no.39
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As compared to last year, we can notice that there is an increase in the number of objections
raised in the proceedings, especially in the number of objections raised by the public prosecutor.
If in 2017 this number was 19, in 2018 this number is 27. We can notice a very slight increase in
hearings, from 16 to 18, in which objection was raised by defence attorneys. (Graph no.40).

Comparison of objections raised by PP and defence attorneys in 2017 and 2018
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Graph no.40

According to LCP, it is incumbent on the court to control the manner and order of examination
of witnesses and experts in order to ensure that the questions posed are admissible, the given answers
are valid, the examination is fair and the parties raise justified objections. The Coalition's monitors
registered 5 hearings in which the court failed to take care of the admissibility of the questions, the va-
lidity of answers and to ensure fair examination, whereas in 34 hearings they considered that the court
did not need to intervene because the procedure was fully respected and implemented in accordance
with the provisions prescribing the parties' role and authorisation in the proceedings.

It is not the council president who decides as to the order of examination of witnesses and
expert witnesses proposed by the parties. The parties decide on the order according to which they
plan to present the evidence proposed. The order of presentation of evidence is important because
each party first makes a plan as to how they will be proving their own theory of case and according
to that plan they determine the order of presentation of evidence.” When we made an attempt to
determine the manner of presentation of paper and other material evidence we came across the
following statistics: out of 415 monitored hearings, in 48 hearings the court presented the evidence,
whereas in 24 hearings the evidence was presented by the party that proposed it (graph no.41).

By presenting by the party who... 48

Upon party’s request when examining... 15

The court read it and presented it 24

Graph no.41

31 Kalajdziev G., Lazhetikj G., Nedelkova L., Denkovska M., Trombeva M., Vitlarov T., Jankulovska P.,Kadiev D., A
Commentary to the Law on the Criminal Procedure, OSCE, Skopje, 2018
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Article 391, paragraph 1 of the LCP envisages that the defendant is examined only upon the
defence’s proposal. By inserting such a provision in the law, especially because of the necessity for
the public prosecutor to prove the indictment, the principle of examining the defendant by default
is entirely abandoned.In this way, it is made possible for the defendant not to be interrogated in the
proceedings, in other words the examination is left to the disposition of the defence and the concept
of using the right to silence is abandoned when the defendant refuses to testify or considers that
there is no need to give a statement. If the defence makes a proposal to examine the defendant, the
examination will follow the rules for examination of witnesses or expert witnesses, as applicable
to the different types of examination. This provision does not automatically provide the defendant
with a status of a witness in the proceedings, but the contrary, the defendant still has the status of a
defendant, along with the rights he/she is entitled to as a defendant.

According to the data about the defendant in the procedure, collected by our monitors last
year, we would like to present the statistics with respect to: the examination of the defendant in
relation to the crime (graph no.42), examination in relation to circumstances important for the
metting out of the sentence (graph no.43) and examination of defendants who did not have a de-
fence attorney in the proceedings (graph no.44). As to the analysed data, it would be particularly
important to distinguish the data that relate to the examination of the defendant without a defence
attorney during the proceedings, and our data suggest that the court participated in questioning of
the defendant (57%), which is contrary to the LCP provisions regulating the court's competence.

Examination of Examination of the circumstances Examination of
the defendant in relation to  that are important for measuring the defendant
the criminal act the severity of sentence who has no attorney
Himself testified
Yes 42% Yes 19% 43%

No 58% No 81% He answered questions
from the court 57%

Graph no.42 Graph no.43 Graph no.44

In relation to the court reading out the defendant’s statement made in the preliminary pro-
ceedings, the data lead us to conclude that in 3% of cases this statement was read because the
defendant had given a different statement at the hearing, whereas in 2% of cases the statement was
read because the defendant had not made a statement in the hearing (graph no.45).
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Yes, because the defendant made
a different statement
in the proceedings 3%

Yes, because the defendant
did not make a statement
in the proceedings 2%

No 95%

Graph no.45

Article 374 of LCP regulates the manner of recording of the main hearing and paragraph 1 and
2 envisage that the “course of the main hearing shall be audio or audio-visually recorded” and “at
the beginning of the hearing the council president shall inform the present parties in the courtroom
as well as the other participants in the proceedings that the hearing is being recorded and that the
tape represents an audio or audio-visual recording of the hearing held”. The data in relation to this
issue, analysed and visually presented in graph no.46, show that in comparison to past years, this
year we have the highest number of audio-visually recorded hearings. In the last year's analysis® we
urged for improvement in this respect, given the fact established by our monitors that none of the
monitored hearings was audio-visually recorded. Nonetheless, the high number of hearings that are
recorded by dictation by the council president to the minutes is worrisome.

Other |§ 1

The hearing is conducted by taking

minutes by directly inserting... 73
The hearing is conducted 115
by dictating to the minutes
The hearing is audio/video recorded 51
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Graph no.46

32Misoski B., Avramovski D., Petrovska N., Analysis of the data obtained from the judicial proceedings observed in
2017, Coalition All for Fair Trial, OSCE, Skopje 2017
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B RIGHT TO FAIR TRIAL

Equality of arms

This year too the right to a fair trial was analysed through several elements that are an inte-
gral part of the fair trial definition. The equality of arms comes first, as one of the most important
elements of the notion of fair trial, and ensures equal opportunity to the parties to prepare the case
as well as to present it before an independent arbiter. The independence of the court is assessed
through the question as to how it treats the parties. In that direction we can notice a small deterio-
ration in comparison to last year. In 2017 our monitors registered only one case in which the court
unequally treated the public prosecutor and the defence, whereas this year our monitors registered
such an unequal treatment in 5 cases, being 4% of cases (graph no.47).

Where the defence and the public prosecutor equally treated by
the judge in relation to their objections and etc?

No 5

Graph no.47

However, despite the mild worsening as compared to last year, the fact that this attitude of the
court has not diminished, but on the contrary, it has been expanding for two years in a row is con-
cerning. Although this relates to a slight number of cases, we still consider that judges, public pros-
ecutors as well as defence attorneys should pay more attention to their mutual relationship in future
and that they should be building it on a professional level, by primarily respecting the court and each
other.

This year we have the same result as last year in relation to the question whether the defence had
the same opportunities as the public prosecution in proposing evidence (graph no.48). Just as last
year, i.e. in 4 cases in 2018, or 2% of monitored hearings, our monitors registered that the defence did
not have the same opportunities to propose evidence. Even though only few such cases were regis-
tered, it would be interesting to understand the reasons that led the court to make such decisions, and
to correctly assess whether the equality of arms principle was violated or it was used as a protection
of the court against the parties’ cavil. However, given the nature of the trial monitoring, we can only
dully register the perceived inconsistencies, and present them for future improvement by the court
and the parties to the procedure.
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Did the defence have the same opportunities
as the prosecution in proposing evidence

No 4

Yes 138
Graph no.48

Considering that in this respect we have the same situation as last year, i.e. a relatively low
percentage, we consider that we need not flag any serious problems as to the equal treatment of the
parties by the court during the main hearing. Understandably, this principle is mostly challenged in
the preliminary procedure, so we consider that the next amendments to LCP should be directed to-
wards improving the treatment of the defence attorney in the course of the preliminary procedure.

Principle of publicity

We can make several points as to the principle of publicity, being an especially important prin-
ciple of the fair trial right and one of the most important elements in increasing public confidence
in the independence of the judiciary. Namely, just as last year, the hearings were predominantly
public; the public was excluded in only 2% of the monitored hearings, i.e. in only 6 hearings (graph
n0.49). However, the practice of preventing or unjustly excluding the public and media from the
hearings still remains; this year we have such a practice in 1% or in only 3 hearings (graph no.50)
and this lead us again to the last year’s conclusion in which we stressed the need that a special atten-
tion be paid when applying the procedural provisions on exclusion of the public, and especially the
media as main creators of public opinion.

Was the trial public? Were the representatives of the public or
the media prevented from attending the trial?
No 6 Yes 3

Yes 371

Graph no.49 Graph no.50

In relation to the public announcement of the time and courtroom where the trials would be
held, being an important element of the principle of publicity of trials, we consider that there is
no improvement in comparison to last year. Namely, the public announcement has a large signifi-
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cance for increasing the public confidence in the judiciary as well as for the general impression of
the functioning of the judiciary. Namely, if the court publically announces information about the
premises and provides the exact time and number of case, than the public generates the conclusion
that it deals with an organized authority which knows what it does and which takes care to make all
hearings public and easily accessible to citizens. Otherwise, when citizens come into contact with
the court to exercise their right to justice and they find it difficult to locate and follow court hear-
ings, they generate such an impression that understandably goes in favour of increasing the public
distrust of the judiciary as a whole.

Were the place and time of trial publically announced on the information
board outside the courtroom?

No 14

Yes 46
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Graph no.51

This year we detected some deterioration against last year’s data; in other words we have an
increase in the percentage of untimely published information about the place and time of trials,
from 21% last year to 36% this year, i.e. in as many as 140 hearings this year (graph no.51). The
reasons behind this problem are clear: insufficient investments in technical and human capacities
of the courts in the sense of non-existence of adequate technical means and staff who would timely
present these data on the screens and the other designated places in the court.”

B PRINCIPLE OF IMPARTIALITY

The impartiality is traditionally assessed through the information whether some of the parties
have requested in the course of the trial recusal of judges or lay judges who are part of the trial panel.
This variable, which is required for the assessment of the impartiality of the court, belongs to the
group called obvious variables because the reasons for ex-officio recusal are envisaged in Article 33
of the LCP, whereas the remaining grounds that the parties can resort to in the course of hearings
are envisaged in Article 35 of the LCP; the parties’ doubts as to the impartiality of the court are easily
visible to our monitors and the assessment does not include the personal impression of the monitors.

This year we have an increase of 100% in the number of requests for recusal of judges in rela-
tion to last year, or in 4 cases, representing 1% of hearings observed. In contrast to last years’ data,
this year the requests for recusal are not in relation to Article 33 of the LCP, but they are resulting

33 Let’s hope that from the next year on this percentage will be improved, given the fact that finally the Basic Court
Skopje 1 will be transferred and will be functioning in the new modern premises. However, this does not mean that
one should stop or reduce the intensity of investments in the courts throughout RM
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from the doubt the parties have about the impartiality of the court, in accordance with Article 35 of
the LCP. Here we wish to stress bot the percentage values, but the number of cases. In other words,
in 4 cases the parties expressed doubt in the impartiality of judges for reasons other than those
prescribed under Article 33 of the LCP. Though we can be satisfied that the court fully respected
the ex-officio recusal provisions this year, we still consider that the parties' objections with regard
to the impartiality referred to in Article 35 of the LCP should be seriously taken into account by the
court. In this direction, we consider that the court’s decision in relation to these objections should
be properly explained because only through properly explained decisions one can form the impres-
sion that the court acts in a just and fair way.

The second set of variables used to assess the impartiality of courts during the main hearing
is of a more subtle character because the monitors’ perception is of key importance to their appli-
cation. So, in relation to the question whether the public had impression that the court had already
formed opinion as to the case (graph no.52), we can conclude that in 3% of cases the monitors had
the impression that the court had already made a decision with respect to the guilt of the defendant.

Did the court leave an impression that it had already formed opinion
with respect to the case

Yes 3%

No 97%

Graph no.52

That means that in six of all observed hearings judges left the impression that they had already
formed an opinion as to whether the defendant was guilty or not. This percentage coincides with
the last years' trends, which can in turn generate the conclusion that perhaps it is about modus
operandi of some judges leading them to conduct themselves more rigorously towards defendants
or are more active when examining witnesses and expert witnesses. Given that the LCP does not
very clearly regulate whether the judge should examine a witnesses for clarification purposes, once
the defence attorney or the public prosecutor has completed the cross-examination of witnesses,
sometimes such an increased and more active role of the judge can be seen as partiality to a party.

We, therefore, consider that such a role of the court, more representative of the mixed system
of criminal procedural justice, should be eradicated from the judicial practice; on the other hand,
public prosecutors and defence attorneys should improve their direct examination and cross-exam-
ination skills, thus minimizing the need for the judge to intervene with his/her own question upon
the completion of examination of witnesses and experts by the parties.

It is worth noting the maintained trend of 1% or 3 cases from the past years where the court
acted with intimidation towards defendants (graph no.53). We consider that such a practice is to-
tally unjustifiable and it should be eradicated by the court. Moreover, we consider that such an
intimidating practice must not be applied in cases in which the defendant pled guilty.
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Did the court act with intimidation towards the defendants

Yes 1%

No 99%

Graph no.53

Regardless the low frequency of this occurrence, only through eradication of such cases, the
court can be fully regarded as impartial, and the main hearing as an opportunity for an equal en-
counter between the arguments and evidence offered by the prosecution and the defence, safe-
guarding the defendant’s right to presumption of innocence.

We should welcome the fact that we have not witnessed any racial or gender related discrimi-
nation by the court for a few years in a row.

The fact as to whether the courts were attentive enough in the course of hearings represents
an interesting variable in assessing its impartiality. In this direction we have a mild increase in the
number of hearings from 5 in 2017 to 10 this year, or in 5% of the total hearings our monitors noted
that judges failed to be attentive to what was happening in the courtroom (graph no.54).

Did the court pay attention when holding the hearing?

Yes 10
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Graph no.54

We consider that this variable is directly connected to the abovementioned one regarding the
court’s previously formed impression as to whether the defendant was guilty or not. So, in this way
we can interpret that the court was somehow "distracted” due to the fact that it had already formed an
opinion and that there was nothing that could change that. We consider that it is essential that such a
judicial practice be terminated, in order to reinforce the public perception that the court is nothing but
an independent and fair arbiter in the specific criminal justice dispute.
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The data representing the communication of the court with the parties goes along the same lines.
Several years now we have been stressing the need for the subjects to the criminal procedure to attend
additional training aimed at eliminating the inappropriate ex parte communication between the court
and the parties.

Has there been an inapropriate ex-parte communication?

Yes
3%

97%

Graph no.55

So, despite the fact that this year the inappropriate ex parte communication is registered in 3%
of trials observed, representing a decrease as compared to last year when that percentage was 8%, we
consider that there is still room for improvement towards a complete elimination of this inappropriate
form of communication between the court and the parties (graph no.55). In other words, we consider
that the courts should continue their training in direction of recognizing the initiatives for ex parte
communication with the parties. Namely, by recognizing and eliminating this form of communica-
tion, the court can reduce the cases in which the parties are trying to create an image as if they can
bias the outcome of the dispute outside the factual value of their evidence, thus directly influencing
the improvement of the public perception of the court as an impartial arbiter.

l PRESUMPTION OF INNOCENCE

In our questionnaire the presumption of innocence, representing an especially important part
of the fair trial right, is treated through a set of variables. The first question refers to the situation in
which the court draws negative conclusions when the defendant defends himself by remaining si-
lent. According to the cases observed, we should welcome the fact that our monitors did not register
any case in which the court generated a negative conclusion in relation to defendants who defended
themselves by remaining silent.

However, if we compare the remaining data, we can conclude that there are still some prob-
lems in relation to the presumption of innocence. In the first place, we can highlight the problems
where the court exercises pressure on the defendants and according to the abovementioned data it
is registered that the court intimidated defendants in 1% of hearings observed. In addition, a little
higher percentage or 3% is registered in the answers to the question "Was there anything suggesting
that the principle of presumption of innocence had not been respected"?“

Through these answers we can conclude that last year’s trend of cases in which the defendant
was restricted his guaranteed right to presumption of innocence has continued this year. In other
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words, as compared to last year, now we have a minimal increase from 3% to 4% (graph no.56).
We, therefore, reiterate our concern from last year that there still is judicial practice of limiting the
presumption of innocence of defendants and the court, instead of a a guarantor of the rights of
the defendant, appears as a limiting factor. It is essential that such judicial practice be eradicated
because the court is the only guarantor in conditions when the LCP envisages certain limitations
on the rights of the defendants, principally having in mind the procedures for acceleration of the
criminal procedure.

Is there something suggesting that the principle of
presumption of innocence is not respected?

Yes
3%

97%

Graph no.56

B EFFICIENT DEFENCE

In the same way as last year, this year our monitors analysed the right to efficient defence
through a set of questions about the efficiency of defence attorneys in representing their case theory
at the main hearing, their access to evidence and the adequate time to prepare their defence.

Do you have the impression that the defence attorneys failed
to represent their clients properly?

Yes 5%

Graph no.57

We can conclude with pleasure that this year our monitors registered a significant improve-
ment in the efficiency of the defence provided to defendants by their defence attorneys. In compar-
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ison to last year, when our monitors registered inefficient defence by defence attorneys in 14% of
monitored hearings, this year this percentage has fallen to only 5% (graph no.57). We can conclude
that in this period the defence attorneys made comprehensive and additional efforts in terms of
improvement to their theoretical knowledge and the skills required for application of the LCP. The
data allow us to conclude, though with a certain dose of refrain, that there is a gradual internal
differentiation occurring in the country among defence attorneys in terms of professional speciali-
sation, which results in improved quality of services offered to their clients.

Did the defence complain that:

Other 25%

They were not

He um 6un delivered the
Jla/ieH PUCTaI evidence
IO CUTE [NOKa3n collected
62% by PP 13%

Graph no.58

In relation to the efficiency of defence, we can conclude that there is some worsening in the
number of complaints regarding the defence’s access to evidence. Namely, in comparison to the
nine cases in 2016 and the 8 cases in 2017, in 2018 the defence attorneys complained in 16 cases
that their access to evidence was limited by the court (graph no.58). This must be treated as a
serious limitation on the right to efficient defence, especially in the course of the main hearing.
However, even if we could find some justification about the limited access to evidence during the
investigation, which is in general a secret and at that moment even the public prosecutor does not
have at disposal enough evidence and any disclosure of all evidence could foil and endanger the in-
vestigation, that is not the case in the course of the main hearing as such arguments made at a main
hearing are simply pointless. Therefore, we are surprised at the court’s practice to limit the right to
inspect evidence, as well as the still-existing practice of providing limited access to evidence, espe-
cially when there are more defendants and the court allows defence counsels to inspect only those
parts of the evidence which the court finds are of interest to the defence. We consider that it is nec-
essary to eradicate such a practice from the courts as there is no theoretical or practical justification
for it. More so, because the main hearing is and must be the venue where the defendant's rights are
fully respected, but first of all his right to defence.
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Did the defence complain that they did not have sufficient time to prepare
their defence or that they were somehow restricted?

Yes
3%

97%
Graph no.59

On the other hand, we are satisfied that our monitors registered improvement with regard to
the time allowed for preparation of defence. Namely, in comparison to last year, it seems that this
year the court had more understanding as to the needs of defence attorneys for preparation of their
defence. In only 3% of cases defendants complained that they did not have enough time to prepare
their case. In other words, we have a decrease from 6% last year to 3% this year (graph 59).

Was the defendant informed about the free legal aid right?

Yes 15%

No 85%

Graph no.60

In relation to 2017, we see improvement with regard to the principle of access to defence
attorney and the right to free legal aid. Namely, as compared to last year when this right was not
explained to defendants by the court in one fourth of cases, or 26%, in 2018 we have an improve-
ment of almost 10%, i.e. in 85% of cases the judges properly informed the defendants of this right
(graph 60).

Having in mind how important is the presence of a defence attorney in the course of the
criminal proceedings, and especially during the main hearing when the advocacy skills come to
the fore in the proper application of the accusatorial main hearing elements, we consider that it is
appropriate to reiterate the conclusion from our last year’s analysis. In other words, we are asking
for a revision of the LCP provisions in direction of increasing the legal bases for obligatory presence
of a defence attorney in criminal proceedings, and especially in criminal proceedings for crimes
punishable imprisonment of up to 5 years. In this sense, given the increase in legal advice by judges
to defendants concerning the presence of defence attorneys, we consider that this conclusion has

166




Analysis Of The Data Collected From The Court Proceedings Monitored In 2018

been recognized by all judges,. Therefore, even on this occasion, we wish to link the right to free
legal aid with the obligatory defence, aimed at increasing the presence of defence attorneys not only
in cases when it is necessary for one to be present in accordance with the LCP provisions, but also
in all other cases, where the defence is not obligatory, but the defendants wish to protect their rights
by engaging a defence attorney which, due to financial limitations, they cannot afford.

B RIGHT TO TRANSLATOR-INTERPRETER

The right to a translator or interpreter is envisaged in Article 9 of the LCP and it prescribes that
the participants to the proceedings - the defendant, damaged party, private plaintiff, witnesses and
others who speak a language that is different from the Macedonian language have the right to use
their language and alphabet in the proceedings. The same right also applies to other persons in the
proceedings who may appear in the capacity of parties, witnesses etc, if they do not understand or
do not speak the language in which the proceedings are conducted. It is incumbent on the organ
conducting the proceedings to provide interpretation of what the party or the others state, as well
as translation of documents and other written evidentiary material. The translation is performed by
an authorised court translator or interpreter.

When analysing the data obtained from the conducted monitoring, we can notice that in only
1 hearing no translator was provided, whereas in a large number of hearings the defendants had no
need for a translator and in only 14 hearings a translator was immediately provided. Although our
monitors registered only one single case, this should not be acceptable since the law is clear and
concise in relation to the parties in the proceedings who do not understand the language in which
the proceedings are conducted (graph no.61).

Did the defendant need a translator and was a translator provided immediately?

Yes, immediately 14

No, there was
no such a need

No, no translator ' 1
was provided

0 20 40 60 80 100 120 140

Graph no.61

Bl ANNOUNCEMENT OF VERDICT

The law envisages that the verdict should be immediately announced as soon as it has been
pronounced. If the court is not able to pronounce the verdict the same day after the completion of
the main hearing, then it should postpone the announcement of the verdict for a period not exceed-

167



Analysis Of The Data Collected From The Court Proceedings Monitored In 2018

ing 3 days and it should determine the time and place of announcement of the verdict as well. The
dispositive part of the verdict should be publically read by the Council President in the presence of
the parties, their legal representatives, proxies, defence attorneys, and it is incumbent on the Coun-
cil President to briefly state the reasons why that verdict has been passed.

The analysed data, also compared to the last years’ data, show that the court applies less and
less the compulsory legal provisions that refer to the announcement of verdicts (graph no.62). If we
had a highest percentage of announced verdicts in 2016* this percentage in 2017% decreased and in
2018 it becomes the lowest ever registered.

Announcement of verdicts

74%
80%
° 50% 50% 44% 200
60%
26%
40% .
20%
0%
’ 2016 2017 2018

m Announced mUnannounced

Graph no.62

Accordingly to this, we can conclude that the percentage of unannounced verdicts increases
each year. In 2018 this percentage is doubled as compared to 2016 when it was only 26%; and even
the 2016 analysis sought a decrease in this percentage and increase in the transparency of the court
with regard to its functioning by publically announcing verdicts (graph 63).

Unannounced verdicts
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Graph no.63

Although it is incumbent on the court to explain to the defendant the conditions for appeal,

34Petrovska N., Misoski B., Analysis of the data obtained from the judicial proceedings observed in 2016, Coalition All
for Fair Trial, OSCE, Skopje 2016

35Misoski B., Avramovski D., Petrovska N., Analysis of the data obtained from the judicial proceedings observed in
2017, Coalition All for Fair Trial, OSCE, Skopje 2017
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the right to appeal and the right to reply to an appeal, the court does that less and less often. Name-
ly, according to the statistical data and as compared to last year, we can notice a 5% increase of
cases where the appeal conditions were not explained to the defendant in the proceedings. More
specifically, in 2016 the court failed to explain these conditions in 24% of the cases observed, in
2017% this percentage increased to 45% and in 2018 it has increased to 50% of the total number of
monitored hearings.

In addition, we were also interested in the proceedings in which the defendant had no defence
attorney. We consider that in such situations the court should be particularly attentive to the advice
provided to defendants with regard to their rights, especially the appeal right and the appeal con-
ditions. In relation to this question, our monitors registered only 2 against 6 cases (as shown in the
graph below) in which the court failed to explain the appeal conditions to defendants.

Advice on the appeal right in relation to defendants without a defence attorney

6
6
5
4 2
3
2
1
0
The court explained The court failed to
the appeal conditions explain the appeal conditions

Graph no.64

36Petrovska N., Misoski B., Analysis of the data obtained from the judicial proceedings observed in 2016, Coalition All
for Fair Trial, OSCE, Skopje 2016

37 Ibid
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Bl CONCLUSIONS AND RECOMMENDATIONS

¢ We can still notice a high rate of adjourned hearings in all courts. Although there is im-
provement in terms of presence of defendants and their defence attorneys in the proceed-
ings, there is a negative trend of increased adjournments of hearings due to absence of a PP,
judge or a trying council member.

Recommendation:

= The increased rate of absences of judges and public prosecutors can be an indicator of
the scarce human resources in the courts and the public prosecutor's office; it is therefore
necessary to conduct checks as to the number of judges and public prosecutors as well as
their professional services.

= It is essential that ACCMIS be coordinated and harmonized with the schedule of activities
of all the parties to the proceedure.

= We can notice a high level of absences of witnesses or damaged parties in the proceedings.
Although this refers to persons whose presence is not obligatory for holding the hearing,
these absences in a huge percent have an impact on the course, i.e. the dynamics of the
proceedings.

= The Coalition reiterates its recommendation for provision of adequate means for uninter-
rupted transport of convicts or detainees to the courts.

¢ We should welcome the fact that there is an increase in pronouncing lighter measures for en-
suring presence before the court; that there is a decline in the application of detention, and the
total percentage of application of such measures is only 18% of all hearings observed. However,
despite the positive statistical indicators, we can note that several lighter measures are favoured
by the court, that there is a total inapplication of guarantees and that the home detention meas-
ure is inappropriately applied.

Recommendation:

= There is a need for a reform of the LCP and the Probation Law in direction of opening
opportunity for the probation services to have competence over the control and the mon-
itoring of the efficient application of the lighter measures ensuring defendants' presence.
In that way, a specialized service would be created that would provide the court with
appropriate risk assessment data about the defendant and would exercise a professional
supervision over the application of these measures.

= The capacities of the probation services should be improved and closer cooperation should
be ensured between them and the police, for the purpose of a proper application of such a
new competence.

¢ We should welcome the fact that there is a decrease in the number of absent defence attorneys
in hearings when a detention measure was or was being applied against defendants. Even
though such a practice is not in line with the LCP, we often have hearings in which detention is
imposed in absence of a defence attorney of the defendant, thus greatly undermining the right
to effective defence of the accused person.

Recommendation:

= Reforming the LCP to ensure obligatory presence of a defence attorney in all hearings in
which detention measure is imposed on the defendant.
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¢ We noticed a trend of waived opening statements defence attorneys, but also insufficient
preparations for opening statements by public prosecutors. Our monitors witnessed cases of
indictments being read instead of opening statements being given, and also presentation of
evidence while giving the opening statements.

Recommendation:

= Itis necessary to organise trainings for the subjects to the criminal proceedings in relation
to the meaning of the opening statement, the need for the opening statement and the form
in which it is given.

¢ Our monitors observed cases in which the court failed to explain the charges to the defend-
ant, even in situations in which the defendant stated he/she did not understand what he was
accused of. In connection to this, our monitors observed that judges failed to inform the
defendants on all the rights they are entitled to in the criminal proceedings.

Recommendation:

= Itis necessary to sensitize judges with regard to the explanation of the rights of the defend-
ant and the criminal act the defendant is charged with. It is necessary to change the way
the LCP provisions are interpreted and it is necessary that they be put into practice for the
purpose of guaranteeing fair and objective judicial proceedings.

¢ Our monitors noted a serious decrease in the number of guilty pleas in the main hearings
in all observed courts. As compared to previous years, we have a most dramatic decrease in
guilty pleas in the basic courts Bitola, Veles and Skopje 1.

A correlation is observed between the severity of criminal act, the low penal policy of judges
upon the completion of main hearings, the severity and uncertainty of sanctions in condi-
tions of guilty pleas, as well as the role of the court and the role of the defence attorney in the
process of assessing the guilty pleas as negative factors for application of this procedure that
is intended to accelerate the main hearing.

Recommendation:

= A comprehensive analysis should be performed as to the factors that have an impact on
the defendant’s decision to pled guilty in a main hearing.

= The fall in application of accelerated procedures, especially the plea bargaining, can be
interpreted as a decrease in public confidence in the court, and it is therefore necessary to
undertake steps towards improving the public image of the courts. In this direction, we
recommend additional training for judges and defence attorneys in connection with their
roles when admission of guilt is made by defendants.

= The courts should improve their capacity in terms of explaining the essence of criminal act
for which the defendant gives a guilty plea.

= Additional trainings should be organised for judges for assessing the voluntariness of the
guilty plea as well as the defendant’s awareness of the consequences arising from it.

= Judges need to be sensibilized to the protection of rights of the defendant when they
pleaded guilty in absence of a defence attorney in legally permissible cases within summa-
ry proceedings.

= In relation to the guilty pleas, reassess the need for introduction of a system of predictabil-
ity of sanctions, through publically available and non-obligatory instructions on meting
out the type and severity of the sanction, or through an upgrade of the ACCMIS system so
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that the system itself could provide statistical data about the average sanction for a certain
crime characterized with similar mitigating and aggravating circumstances.

= Ending the practice of veiled threats by public prosecutors against defendants, especially
by putting an end to the public prosecutor’s practice to bid with the detention measure;
the judges should prevent such practices and not accept guilty pleas entered under such
conditions.

¢ It is a satisfying fact that we have an improvement in relation to last year as to how well the
guilty pleas were factually backed. In other words, in 76% of cases with entered guilty pleas
the court presented evidence of appropriate quality and quantity. Unfortunately, however,
the criminal records are still the most frequently presented evidence.

Recommendation:

= Reforming the LCP to allow a special hearing for the determination of the type and sever-
ity of the sanction upon the entered guilty plea.

¢ Unfortunately, our monitors registered a practice where the court, upon entered guilty pleas,
decides only in relation to the guilt of the defendant and failed, but not in relation to the
damage, which decreases the public confidence in the court as efficient and fair arbiter.

Recommendation:

= Amending the LCP so that when guilty pleas are entered in a main hearing and claims for
restitution are raised by a damaged party, the court is obliged to rule on the defendant’s
guilt and the restitution claim.

¢ Our monitors noticed deviations from the legal order of presentation of evidence, in other
words, due to cost-effectiveness of the proceedings, the defence presented evidence before
the public prosecution.

Recommendation:

= Standards must be put in place that will harmonize the judicial practice as to when and to
what extent judges can change the legally envisaged order of presentation of evidence due to
various reasons. Judges should explain their decisions on changing the order of presentation
of evidence in detail, ensuring that there is equality of arms and that the burden of proof has
not been transferred to the defence.

¢ Our monitors registered an increase in the trend of failing to limit the cross-examination to
the facts presented in the direct examination.

Recommendation:

= It is necessary to organise additional trainings as to the manner of conducting the
cross-examination, as well as the way the court regards the permissibility of questions in
cross-examination. According to the LCP, this kind of examination is limited only to the
facts presented in direct examination, but it is not an uncommon practice where judges
and other participants to the procedure are guided by a certain template, that is, to regard
the permissibility of cross-questions only on the basis of the question words used in the
question.

¢ An increasing trend of wrong application of Article 383, paragraph 5 of LCP is noted, i.e. the
court's questioning turns into a special examination.
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Recommendation:

= In order to abandon the inquisitorial practice for establishing facts, it is necessary to fur-
ther clarify the LCP and provide trainings for judges on their right to pose questions to
witnesses and experts. It is of particular importance to make a distinction between clar-
ification of circumstances and establishment of new circumstances, having in mind that
in accordance with the new accusatorial principles of the procedure the impartiality and
non-participation of the court in the proceedings are raised to a higher level in contrast to
the previous inquisitorial procedure model.

¢ Unharmonised practice is noted in relation to the presentation of material evidence. This
practice is to a large extent due to the fact that LCP does not contain a provision regulating
the manner of presentation of material evidence and therefore in practice there are various
interpretations. Namely, some judges refer to the old LCP provisions and they themselves
present evidence, whereas to a lower extent the presentation of evidence is done by the party
proposing the evidence.

Recommendation:

= The Coalition considers that in the accusatorial spirit of the current LCP, it is necessary to
amend the LCP or to harmonise the judicial practice in order to enable the parties (who
propose evidence) to present the material evidence on their own, in a manner and at hour
as determined by them in the list of evidence.

¢ Our monitors noted an increasing trend in cases where the court examines the defendant, in
the capacity of a self-proposed witness, in absence of a defence attorney.

Recommendation:
= Considering the previously mentioned adversarial and accusatorial principles of the exist-

ing LCP, it is necessary that such a practice is abandoned so that the courts do not appear
partial by posing questions favouring the public prosecutor's office or the defence.

¢ Improvement is noted in relation to the audio-video recording of hearings, but however, the
practice of taking minutes through dictation by judges prevails.

Recommendation:
= It is necessary to immediately abandon the practice of dictation, in other words a practice
where the judge paraphrases questions and statements made by the parties. In this sense, it

is necessary to allocate adequate resources to ensure audio-visual recording of hearings for
the purpose of enhancing the objectivity, reliability and fairness of the proceedings.

¢ The upward trend in unequal treatment of the public prosecutor and the defence by the
court is worrisome.

Recommendation:

= The court’s role should be improved through additional trainings and judges should be
made aware of the significance of the ex parte communication between the court and the
parties.

¢ The fact that judges have been wrongly applying the LCP provisions on exclusion of the
public from the main hearing for a second year in a row is worrisome.
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Recommendation:

= The LCP provisions regulating the presence of the public in the course of the main hear-
ing should be improved and consistently applied by judges, having in mind the fact how
important the public is in increasing public confidence in the independence of the judicial
authority.

¢ The downward trend in the last years’ data in relation to timely announcements of place and
time of trials is worrisome.

Recommendation:

= The investments in human and technical capacities of the court should be increased.

¢ There is a practice in which judges have an active role in the course of the main hearing. In
that way the public has an impression that judges are being partial or, even, vengeful.

Recommendation:

= The LCP provisions on the role of the court during the main hearing should be consist-
ently applied.

¢ We welcome the fact that there is an improvement in the monitors’ perception as to how
efficient was the defence of defendants provided by their defence attorneys. However, un-
fortunately we have an increase in the number of complaints raised by defence attorneys in
relation to their access to evidence.

Recommendation:

= The LCP provisions should be consistently applied and the court’s practice to limit the de-
fence attorney’s right to access to all evidence should be terminated, this being especially
case during the main hearing. In addition, the court’s practice to allow selective access to
evidence when there are more defendants should be terminated as well.

¢ Itis a pleasing fact that the court was more understanding as to the time required by defence
attorneys to prepare their defence, as well as that there is an improvement in relation to last
year with respect to the defendant's right to free legal aid.

¢ We appreciate the fact that we have not witnessed any racial or gender related discrimina-
tion by the court for a few years in a row.

¢ We welcome the practice of the court not to generate a negative impression as to those de-
fendants who have chosen to remain silent.




