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l. EXECUTIVE SUMMARY

On 2 June 2022, the Delegations of 45 OSCE Participating States, after consultations with
Ukraine, invoked the OSCE Moscow Mechanism under paragraph 8 of the Moscow Document
to “consider, follow up and build upon the findings of the Moscow Mechanism report received
by OSCE participating States on 12 April 2022” addressing “the human rights and
humanitarian impacts of the Russian Federation’s invasion and acts of war, supported by
Belarus, on the people of Ukraine, within Ukraine’s internationally recognized borders and
territorial waters”. In accordance with the Moscow Document, Ukraine subsequently selected
three persons from the list of experts to be part of an expert mission. These three persons are:
Ms Veronika Bilkova (Czech Republic), Ms Laura Guercio (Italy) and Ms Vasilka Sancin
(Slovenia). The mission of experts was officially established on 7 June 2022.

The current mission of experts is the second one established to investigate alleged violations of
international humanitarian law (IHL) and international human rights law committed in the
territory of Ukraine during the armed conflict triggered by the act of full-fledged aggression
carried out by the Russian Federation against Ukraine on 24 February 2022. The first mission
was established on 15 March 2022. In its report, submitted on 5 April 2022 and made public on
13 April 2022, the mission covered the period from 24 February until 1 April 2022. The period
under scrutiny in the second report is 1 April — 25 June 2022, though occasionally, violations
committed prior to 1 April 2022 but which were not reported in the first report, because
information about them only became available after this date, are also included in this report.

In the preparation of this report, the mission of experts used several main methods of fact-
finding, relying on various sources of information. First, it built on the data contained in the
first report on Ukraine produced under the OSCE Moscow Mechanism in April 2022, as well
as on other reports, comments and statements produced by international organizations (UN,
OSCE, Council of Europe, EU), States, NGOs, and media. Secondly, the mission conducted
various interviews, both online and in person. Thirdly, on 20-23 June 2022, two members of
the expert mission, Ms Bilkova and Ms Guercio, travelled to Ukraine. During the stay in Kyiv,
they met with representatives of various Ukrainian authorities. They also visited the towns of
Irpin, Bucha and Hostomel. The visit to Ukraine allowed the mission to collect essential direct
information, vital for the drafting of this report, as well as confirmation of information learned
from other sources. Through all the different methods of fact-finding, the mission was able to
get access to a large amount and variety of evidence and to gain a good oversight of the situation
in general and of particular issues under scrutiny.

The second mission has largely confirmed the conclusions reached by the first mission. It has
discovered clear patterns of serious violations of IHL attributable mostly to Russian armed
forces in many areas which its investigations referred to. A considerable number of civilians
have been Kkilled or injured, and civilian objects - like civilian houses, hospitals, cultural
property, schools, multi-story residential buildings, administrative buildings, penitentiary
institutions, water stations and electricity systems - have been damaged or destroyed in
numerous towns and villages. The magnitude and frequency of the indiscriminate attacks
carried out against civilians and civilian objects, including in sites where no military facility
was identified, is credible evidence that hostilities were conducted by Russian armed forces
with disregard to their fundamental obligation to comply with the basic principles of distinction,
proportionality and precaution that constitute the fundamental basis of IHL.

The signs of torture and ill-treatment on the corpses of killed civilians also show disregard of
the principle of humanity that should guide the application of IHL in military operations. The
events concerning the towns of Bucha and Irpin, which were visited by the mission, are two
emblematic examples of these grave breaches of IHL under the Geneva Conventions and their
Additional Protocols, which constitute war crimes. There is information that all the violations
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that the mission was able to ascertain are, or will be, under investigation and the responsible
persons, if identified and arrested, under prosecution by the relevant national or international
judicial authorities.

The second mission has concluded that international human rights law (IHRL) has been
extensively violated in the conflict in Ukraine. Some of the most serious violations include
targeted killing of civilians, including journalists, human rights defenders, or local mayors;
unlawful detentions, abductions and enforced disappearances of such persons; large-scale
deportations of Ukrainian civilians to Russia; various forms of mistreatment, including torture,
inflicted on detained civilians and prisoners of war; the failure to respect fair trial guarantees;
and the imposition of the death penalty. Most, albeit not all, violations have been committed in
the territories under the effective control of the Russian Federation, including the territories of
the so-called Donetsk and Luhansk People’s Republics, and are largely attributable to the
Russian Federation. The mission has identified two new alarming phenomena which were not
included or paid sufficient attention in the first report, namely the establishment and use of so-
called filtration centres and the tendency by the Russian Federation to bypass its international
obligations by handing detained persons over to the two so-called People’s Republics and
letting them engage in problematic practices, including the imposition of the death penalty.

The second mission has also confirmed that the current conflict in Ukraine has had a very
negative impact on the enjoyment of economic, social, and cultural rights, such as the right to
education, the right to health, the right to social security, the right to food and water, and the
right to a healthy environment. This impact is not limited to instances when these rights have
been directly violated but results from the overall state of destruction and disruption of the
provision of vital services (education, healthcare, food production, etc.) in the country as well.
The mission would moreover like to stress that particular attention has to be paid to individuals
belonging to vulnerable groups, such as women, children, older persons, or persons with
disabilities. All violations of IHRL entail the responsibility of the relevant State. The most
serious among them, moreover, may give rise to individual criminal responsibility for war
crimes and crimes against humanity.

The second mission shares the doubts expressed by the first mission as to whether the Russian
attack on Ukraine per se could qualify as a “widespread or systematic attack directed against
any civilian population”, which provides the context for crimes against humanity. Yet, it fully
upholds the conclusion that some patterns of violent acts violating IHRL, which have been
repeatedly documented during the conflict, such as targeted killing, enforced disappearance or
abductions of civilians, meet this qualification and that any single violent act of this type,
committed as part of such an attack and with the knowledge of it, constitutes a crime against
humanity. The second mission also notes that such patterns have become more evident in the
period under scrutiny in this report.

II. INTRODUCTION AND MANDATE

On 2 June 2022, the Delegations of 45 OSCE Participating States (Albania, Andorra, Austria,
Belgium, Bosnia and Herzegovina, Bulgaria, Canada, Croatia, Cyprus, the Czech Republic,
Denmark, Estonia, Finland, France, Georgia, Germany, Greece, Hungary, lceland, Ireland,
Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, Monaco, Montenegro,
the Netherlands, North Macedonia, Norway, Poland, Portugal, Romania, San Marino, Serbia,
Slovakia, Slovenia, Spain, Sweden, Switzerland, the Republic of Tiirkiye, the United Kingdom,
and the United States of America), after consultations with Ukraine, invoked the OSCE
Moscow Mechanism under paragraph 8 of the Moscow Document to “consider, follow up and
build upon the findings of the Moscow Mechanism report received by OSCE participating
States on 12 April 20227 addressing “the human rights and humanitarian impacts of the
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Russian Federation’s invasion and acts of war, supported by Belarus, on the people of Ukraine,
within Ukraine’s internationally recognized borders and territorial waters .t

In accordance with the Moscow Document, Ukraine subsequently selected three persons from
the list of experts® to be part of an expert mission. These three experts are: Ms Veronika
Bilkova?® (Czech Republic), Ms Laura Guercio* (Italy) and Ms Vasilka Sancin® (Slovenia).® The
mission of experts was officially established on 7 June 2022.7

In its letter to the OSCE Office for Democratic Institutions and Human Rights (ODIHR),
Ukraine indicated that it would appreciate if the mission of experts “considers, follows up and
builds upon the findings of the Moscow Mechanism Report of 12 April 2022 and for this end:

e addresses the human rights and humanitarian impacts of the Russian Federation’s invasion
and acts of war, supported by Belarus, on the people of Ukraine, within Ukraine’s
internationally recognized borders and territorial waters;

e establishes the facts and circumstances surrounding possible contraventions of OSCE
commitments, and violations and abuses of international human rights law and
international humanitarian law;

e establishes the facts and circumstances of possible cases of war crimes and crimes against
humanity, including due to deliberate and indiscriminate attacks against civilians and
civilian infrastructure; and collects, consolidates, and analyzes this information with a view
to presenting it to relevant accountability mechanisms, as well as national, regional, or
international courts or tribunals that have, or may in future have, jurisdiction;

e reports on all atrocities committed by the Russian armed forces in Ukraine, including, but
not limited to, abuses, violations and crimes in the city of Kyiv and Kyiv region (Bucha,
Irpin, Hostomel, Borodyanka and other settlements in the region), the city of Mariupol,
Kherson region, Donetsk region, Luhansk region, Sumy region, Kharkiv region,
Zaporizhzhia region, Odesa region, Chernihiv region, Mykolaiv region;

e takes into account the comments provided by the Ukrainian side to the Report of 12 April
2022;

e releases a report on violations of international humanitarian and human rights law, war
crimes and crimes against humanity committed amidst Russia’s war of aggression against
Ukraine, which would replicate the structure (main seven chapters) of the report of 12 April
2022

The Moscow Mechanism, established by the Conference on the Human Dimension in 1991,
makes it possible to establish missions of experts to assist Participating States in the resolution
of a particular question or problem relating to the human dimension. By means of paragraph 8
of the Moscow Document, “one or more Participating States /.../ may request that the OSCE
Institution inquire of another participating State whether it would agree to invite a mission of
experts to address a particular, clearly defined question on its territory relating to the human

! See Ukraine appoints three experts to be part of a mission under the OSCE’s Moscow Mechanism, OSCE, 7 June
2022, at https://www.osce.org/odihr/519834

2 Moscow Mechanism: List of Experts, OSCE, 6 October 2021, at https://www.osce.org/odihr/20062

% Veronika Bilkova — Professor of international law at the Faculty of Law of the Charles University in Prague and
head of the Centre for International Law at the Institute of International Relations in Prague.

4 Laura Guercio — Professor of Sociology of Human Rights and of International Cooperation to Development at
the University of Perugia, member of the Council of the European Law Institute in Wien.

® Vasilka Sancin - Professor of international law, Head of Department of International Law and Director of Institute
for International Law and International Relations at the Faculty of Law, University of Ljubljana.

& The experts would like to thank their assistants and colleagues, in particular Federica Cristiani, Elia Chervier and
Nela LarySova and Simona Lanzellotto, for their valuable support.

" See Ukraine appoints three experts to be part of a mission under the OSCE’s Moscow Mechanism, OSCE, 7 June
2022, at https://www.osce.org/odihr/519834



dimension of the OSCE ”. If the Participating State concerned agrees to invite such a mission, it
selects up to three persons from the list of experts and informs without delay the OSCE about
the establishment of the mission. The OSCE notifies all Participating States and it also,
whenever necessary provides appropriate support to such a mission.

The purpose of a mission of experts is “to facilitate resolution of a particular question or
problem relating to the human dimension”® The mission may “gather the information
necessary for carrying out its tasks and, as appropriate, use its good offices and mediation
services to promote dialogue and co-operation among interested parties”.° The inviting State
has the obligation to cooperate fully with the mission of experts and facilitate its work. “The
mission may also receive information in confidence from any individual, group or organization
on questions it is addressing.” *° By means of paragraph 7 of the Moscow Document, the
mission of experts shall submit its observations to the inviting State as soon as possible,
preferably within three weeks after its establishment.

The current mission of experts is the second one established to investigate alleged violations of
international humanitarian law and international human rights law committed in the territory of
Ukraine during the armed conflict triggered by the act of full-fledged aggression carried out by
the Russian Federation against Ukraine on 24 February 2022. The first mission was established
on 15 March 2022. In its report, submitted on 5 April 2022 and made public on 13 April 2022,
the mission covered the period from 24 February until 1 April 2022. It came to the following
conclusions:

e The mission found clear patterns of violations of international humanitarian law (IHL) by
the Russian forces. The violations mainly concerned the conduct of hostilities, the treatment
of inhabitants of occupied territories and the treatment of prisoners of war. The mission
concluded that it was not conceivable that so many civilians would have been killed and
injured and so many civilian objects (including hospitals, cultural property, or schools)
would have been damaged or destroyed if Russia had respected its IHL obligations in terms
of distinction, proportionality, and precautions in conducting hostilities in Ukraine. Some
problems were also identified regarding practices of Ukraine.

e The mission found credible evidence suggesting that violations of international human
rights law (IHRL), including the most fundamental human rights (right to life, prohibition
of torture, right to security) were committed, mostly in the areas under the effective control
of Russia. Moreover, by causing a high level of destruction and by interfering with the
provision of vital services (education, healthcare), the conflict had an impact on the
enjoyment of human rights by the Ukrainian inhabitants. Vulnerable groups, such as
women, children, older persons or persons with disabilities were particularly strongly
affected and the conflict produced new vulnerable groups (refugees, internally displaced
persons).

e The mission identified numerous violations of IHL which constitute war crimes, if the
responsible individuals can be found. These violations included mistreatment of prisoners
of war, deliberate killing of civilians, deliberate attacks against civilians and against civilian
objects, including schools, hospitals or cultural property, or the failure to respect the
principles of distinction, proportionality, and precautions.

8 paragraph 5 of the Moscow Document.

® Paragraph 5 of the Moscow Document.

10 paragraph 6 of the Moscow Document.

11 Wolfgang Benedek, Veronika Bilkov4, Marco Sassoli, Report on Violations of International
Humanitarian And Human Rights Law, War Crimes And Crimes Against Humanity Committed In Ukraine Since
24 February 2022, OSCE, Vienna, 13 April 2022.



e The mission also concluded that some of the violations of IHRL were likely to amount to
crimes against humanity. It found credible evidence suggesting that at least some patterns
of violent acts which had been repeatedly documented during the conflict, for instance
targeted killing, rape, abductions, or massive deportations of civilians, qualified as a
widespread or systematic attack against a civilian population.

e The mission identified legal obligations that arise in connection with the alleged violations
of IHL and IHRL and the alleged commission of war crimes and crimes against humanity.
Those include the obligation to investigate such allegations, the obligation to respect and
ensure respect of IHL, the obligation to repress war crimes and crimes against humanity
and the obligation to provide reparation to victims of violations of IHL or IHRL. The
mission also provided an overview of accountability mechanisms that exist at the global,
regional, and national level and considered proposals aimed at establishing new
mechanisms of this type (a special tribunal for Ukraine, new accountability platform, etc.).

The current mission of experts has been tasked to consider, follow up and build upon the
findings of the first report. In line with the request issued by the inviting State, Ukraine, the
mission has decided to replicate in this report the structure of the previous report with its seven
main chapters. The mission has taken into account the comments made by Ukraine with respect
to the first report.

I1l. METHODOLOGY

A. SCOPE OF THE MANDATE

The temporal mandate of the mission of experts covers the period between 1 April 2022 and 25
June 2022, when the report was finalized. At the moment of the finalization of the report, the
conflict in Ukraine was unfortunately still ongoing. This report therefore could not provide a
final overview of all incidents which would have occurred during this conflict. Geographically,
the mission focuses on the alleged violations of IHL and IHRL committed in the whole territory
of Ukraine, within its internationally recognized borders (including the Autonomous Republic
of Crimea, the City of Sevastopol, the Donetsk and Luhansk regions and all the regions which
have come under the temporary occupation by the Russian Federation since 24 February 2022).
The mission has no limitations concerning the personal scope of its mandate, i.e., it investigated
all potential contraventions of international standards regardless of the nationality of the person
having committed them and the identity of the actor to which they are attributed.

In line with paragraph 7 of the Moscow Document, the mission of experts had three weeks to
produce its report. Such a limited time span, together with the ongoing nature of the conflict
and the permanent inflow of new information, did not make it possible for the mission to verify
all the allegations of violations of IHL and IHRL received from various sources and to “report
on all atrocities committed by the Russian armed forces in Ukraine” lemphasis added/, as
requested by the inviting State. Similar to the first report, however, this second report identifies
the main patterns of behaviour incompatible with international standards and provides concrete
examples documenting these patterns. It also indicates which violations of international
standards give rise not only to the responsibility of the relevant party to the conflict but also to
individual criminal responsibility (for war crimes or crimes against humanity). At the same
time, the mission was not in the position, and did not have the mandate, to conduct criminal
investigations and to identify specific individuals responsible for such crimes. It is for national
and international prosecutorial offices and judicial bodies to assume this task.



B. METHODS OF FACT-FINDING

In the preparation of this report, the mission of experts used several main methods of fact-
finding, relying on various sources of information.

First, it built on the data contained in the report on Ukraine produced under the OSCE Moscow
Mechanism in April 2022. It also used other written reports, comments and statements produced
by international organizations (UN, OSCE, Council of Europe, EU), States, non-governmental
organizations, and media. Moreover, after the establishment of the mission, the OSCE renewed
the special online channel of communication through which those in possession of relevant
information could share, and did indeed share, such information.

Secondly, the mission conducted various interviews, both online and in person. The experts
would like to express their gratitude to all the interlocutors who took time to talk to them, share
with them relevant information and provide them with evidence. They would particularly like
to thank the UN Human Rights Monitoring Mission in Ukraine (HRMMU), for excellent
cooperation and information sharing. As in the first mission, valuable information and analysis
was provided by the Humanitarian Research Lab at Yale School of Public Health, as well as by
various NGOs.

Thirdly, on 20-23 June 2022, two members of the expert mission, Ms Bilkova and Ms Guercio,
visited Ukraine. During the visit, they met the representatives of the Ministry of Defence, the
Ministry for Reintegration of the Temporarily Occupied Territories of Ukraine, the Office of
the Ukrainian Parliament Commissioner for Human Rights, the Mission of the President of
Ukraine in the Autonomous Republic of Crimea, the Ministry of Justice, the Office of the
Prosecutor General and the Ministry of Foreign Affairs. They also visited the towns of Irpin
(Ipminb), Bucha (byua) and Hostomel (I'octomens), which were between the end of February
and the end of March 2022 for several weeks under the temporary occupation of the armed
forces of the Russian Federation and various atrocities were reportedly committed during that
period. The experts also met several witnesses who could report about the events in some of the
temporarily occupied territories. For security reasons, the names of such persons may not be
disclosed. The experts would like to thank the Ukrainian authorities for all the assistance
provided for the organization of the visit and in its course.

Through all the different methods of fact-finding, the mission was able to get access to a large
amount and variety of evidence and to gain a good oversight of the situation in general and of
particular issues under scrutiny. During the preparation of the report, the mission enjoyed
administrative and logistic support from the ODIHR. The experts wish to stress that, in line
with the rules of the Moscow Mechanism, the OSCE did not in any way interfere with the
substantive work of the mission, which operated in a fully independent and impartial way.

The mission regrets to note the lack of cooperation manifested by the Russian Federation.
Following the example of the first mission, on the day of its establishment, the mission sent a
letter to the Permanent Representation of the Russian Federation to the OSCE, inviting the
Russian Federation to collaborate with the mission and to share with it all the relevant
information that the Russian Federation might be in possession of and that might help the
mission to take the position of the Russian Federation into account in its investigation.
Unfortunately, the letter remained unanswered. Despite that, the mission was able to get access
to, and rely on, statements and positions of the Russian Federation and it took note of them in
the report.

Moreover, the mission faced the obvious challenges linked to the dissemination of propaganda,
disinformation and fake news that always accompanies armed conflicts. The mission sought to
overcome this challenge by carefully weighting all the pieces of evidence at its disposal and by
seeking, to the extent possible, to cross-check any information through various mutually
independent sources.



C.APPLICABLE INTERNATIONAL STANDARDS

The mission of experts was tasked to investigate and report on potential violations of
international humanitarian law and international human rights law, war crimes and crimes
against humanity, as well as possible contraventions of OSCE commitments. Four main sets of
international standards were therefore applied in the legal assessment of the situations and cases
documented in this report, namely those of international humanitarian law, international human
rights law, international criminal law and the OSCE commitments. These sets of legal standards
are not mutually separated but, rather, show important overlaps. A single incident, for instance
the killing of a detained civilian, may at the same time constitute a violation of all the four sets
and it may give rise to the responsibility of the State to which this killing would be attributed,
and to the individual criminal responsibility of concrete individuals who carried out or ordered
such killing, simultaneously.

1. INTERNATIONAL HUMANITARIAN LAW

International humanitarian law (IHL) is a branch of public international law which applies
specifically in the context of armed conflicts, and which seeks to limit the humanitarian and
other effects of such conflicts. IHL applies both in international and non-international armed
conflicts and it addresses its norms to State or non-state parties to the conflict. The conflict
under scrutiny in this report constitutes an international armed conflict, generally defined as
“all cases of declared war or of any other armed conflict which may arise between two or more
of the High Contracting Parties, even if the state of war is not recognized by one of them”.*? In
line with this definition, the internal qualification of the situation by the parties to the conflict
and the label they attach to it do not have any effect on its qualification under IHL, which relies
solely on objective criteria, namely whether “a resort to armed forces between States”** has
taken place. In the conflict between the Russian Federation and Ukraine, it undoubtedly has and
IHL is thus fully applicable there. IHL does not allow for derogation.

IHL consists of two main branches. The first one is the Geneva Law, which protects victims of
war, i.e., those who are not, or no longer, taking part in hostilities and find themselves in the
hand of the other party to the conflict (wounded, sick, shipwrecked, prisoners of war, alien
civilians in the territory of another party to the conflict, civilians in the occupied territories,
etc.). The Geneva Law is regulated by the four Geneva Conventions (1949) and three Protocols
Additional to these Conventions (1977, 2005). All the four Geneva Conventions (GC) and
Additional Protocol | (AP) are applicable in international armed conflicts. The Russian
Federation and Ukraine are both States parties to all these instruments. The most fundamental
rules of the Geneva Law are considered part of customary international law.*

The second branch of IHL is the Hague Law, which restricts means and methods of warfare,
i.e., it indicates which military tactics and which weapons may be used by the parties to the
conflict on the battlefield. The Hague Law is regulated by the Hague Conventions (1899, 1907)
and by many other, more specific treaties, such as the Hague Convention on the Protection of
Cultural Property in the Event of Armed Conflict and its two Protocols (1954, 1999), the
Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on their Destruction (1972), the
Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons which
may be deemed to be Excessively Injurious or to have Indiscriminate Effects (1980, CCW) and
its five Protocols (1980, 1995, 2003), the Convention on the Prohibition of the Development,

12 Common Atrticle 2(1) of the four Geneva Conventions.

BICTY, Prosecutor v. Dusko Tadi¢, Case No. IT-94-1-AR72, Appeals Chamber, Decision on the Defence Motion
for Interlocutory Appeal on Jurisdiction, 2 October 1995, par. 70.

14 Jean-Marie Henckaerts, Louise Doswald-Beck (Eds.), Customary International Humanitarian Law, Volume I:
Rules, Volume 11I: Practice, Cambridge University Press, Cambridge, 2005.
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Production, Stockpiling and Use of Chemical Weapons and on their Destruction (1993), the
Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-
Personnel Mines and on their Destruction (1997), the Convention on Cluster Munitions (2008)
and the Treaty on the Prohibition of Nuclear Weapons (2017). The Russian Federation and
Ukraine are State parties to some of these treaties.’> Again, some rules of the Hague Law are
considered part of customary international law.

All parties to the conflict have the obligation to respect and ensure respect for IHL by their
armed forces and other persons or groups acting in fact on its instructions or under their
direction or control.!® This obligation is in no way linked or conditioned upon reciprocity. *’
Violations of IHL entail responsibility of the party to the conflict to which such violation are
attributed.® In line with the general rules on the responsibility of States for internationally
wrongful acts,'® the responsible State is under the obligation to cease the violation, to offer
appropriate assurances and guarantees of its non-repetition, if circumstances so require, and to
provide reparation for the injury caused by the internationally wrongful act.?

2. INTERNATIONAL HUMAN RIGHTS LAW

International human rights law (IHRL) encompasses a set of rules through which States have
committed themselves to respect, protect and fulfil human rights of all individuals on their
territory or under their jurisdiction. The main sources of IHRL are universal and regional
treaties, though the most fundamental rules of IHRL make part of customary international law.

At the universal level, these are the International Covenant on Civil and Political Rights (1966,
ICCPR), the International Covenant on Economic, Social and Cultural Rights (1966, ICESCR)
and seven treaties focusing on a particular human rights violation or on the protection of certain
groups of vulnerable persons. Ukraine is State party to all these instruments except for the
International Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families (1990, CMW). It has also ratified virtually all optional protocols (OP) to these
conventions, except for the OP to the ICESCR. The Russian Federation is State party to all
these instruments except for CMW and the International Convention for the Protection of all
Persons from Enforced Disappearance (2006, ICPPED). It has ratified the first OP to the
ICCPR, the first two OP to the UN Convention on the Rights of the Child (CRC) and the OP to
the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW).

At the regional level, both Ukraine and the Russian Federation were, at the outburst of the
conflict, members of the Council of Europe. On 16 March 2022, however, the membership of
the Russian Federation in the organization was discontinued by decision of the Committee of
Ministers.?! In 1997 and 1998, respectively, Ukraine and the Russian Federation ratified the
European Convention on Human Rights (1950, ECHR). In consequence of its exclusion from
the Council of Europe, the Russian Federation “shall cease to be a High Contracting Party to

15 Ukraine is party to all those treaties except for the Convention on Cluster Munitions (2008) and the Treaty on
the Prohibition of Nuclear Weapons (2017). The Russian Federation is not party to these two treaties either and,
moreover, it has not ratified the Second Protocol to the Convention of for the Protection of Cultural Property in
the Event of Armed Conflict (1999) and the Convention on the Prohibition of the Use, Stockpiling, Production and
Transfer of Anti-Personnel Mines and on their Destruction (1997)

16 Rule 139 CIHL.

17 Rule 140 CIHL.

18 Rule 149 CIHL.

19 Draft articles on Responsibility of States for internationally wrongful acts, in UN Doc. A/56/10, Report of the
International Law Commission on the work of its Fifty-third session, Official Records of the General Assembly,
Fifty-sixth session, Supplement No. 10, November 2001, pp. 43-59.

20 Rule 150 CIHL.

21 Resolution CM/Res(2022)2 on the cessation of the membership of the Russian Federation to the Council of
Europe, 16 March 2022.
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the ECHR on 16 September 2022”2 The European Court of Human Rights (ECtHR) remains
competent to deal with applications directed against Russia relating to alleged violations of the
ECHR that occur before 16 September 2022 (Article 58(2) of the ECHR).

On 11 June 2022, the Russian Federation adopted a law stipulating that the country “will not
implement decisions of the European Court of Human Rights entering into force after 15 March
2022”2 In 2006 and 2009 respectively, Ukraine and the Russian Federation ratified the
Revised European Social Charter (1961, RESC). Again, in consequence of its exclusion from
the Council of Europe, the Russian Federation will cease to be State party to the RESCH by 16
September 2022.2* Also at the regional level, the Russian Federation is member of the
Commonwealth of Independent States and State party to the CIS Convention on Human Rights
and Fundamental Freedoms (1995, CHRFF).

As was explained in the first report, IHRL continues to apply in times of armed conflict. In such
times, however, many human rights guarantees may be suspended by means of a derogation
(Article 4 of the ICCPR, Article 15 of the ECHR). The Russian Federation has not adopted any
derogation in the context of the current conflict. Ukraine, conversely, has extensively derogated
from its obligations under the ICCPR and the ECHR. The older derogations (2015-2019 but
still in force) relate to the situation in the Autonomous Republic of Crimea and the City of
Sevastopol and in the Donetsk and Luhansk regions. The recent derogations (2022) have been
made in connection to the Russian attack on Ukraine and the introduction of a state of
emergency in most regions of Ukraine (23 February) and of martial law on the entire territory
of Ukraine (24 February, extended for other 30 days from 26 March and again on 21 April and
for other 90 days on 25 May). The recent derogations concern a broad range of human rights,
namely those granted by Articles 2(3), 3, 8(3), 9, 12-14, 17, 19-22, 24-27 of the ICCPR, Articles
4(3), 5-6, 8-11 and 13-14 of the ECHR, Article 1-3 of the Additional Protocol to the ECHR and
Avrticle 2 of Protocol 4 to the ECHR.%®

The mission recalls that States have the obligation to respect and ensure the human rights of all
individuals within their jurisdiction and that, as established under the case-law of international
human rights bodies, jurisdiction is not limited to the territory of the State?® but extends to the
territories under the effective (de facto) control of the State, exercised directly or through non-
state entities,?” and to individuals under the specific control of the State (typically individuals
in detention).?® While the State exercising effective control over an area has the responsibility
to secure to individuals within this area the full range of recognized human rights, the State

22 Resolution CM/Res(2022)3 on legal and financial consequences of the cessation of membership of the Russian
Federation in the Council of Europe, 23 March 2022, para 7.

2 Menepanbubli 3akoH Ne 183-D3 O srecenuu uzmenenuii 6 omoenvHble 3aKOH00amenbHbie akmol Poccuiickol
Dedepayuu U NPUSHAHUY YIMPAMUBUUMU CUTY OMOETbHBIX NOJIOANCEHUU 3aKoHoOamenbHblx akmog Poccutickou
Deoepayuu, 11.06.2022, para 7(a).

24 Resolution CM/Res(2022)3 on legal and financial consequences of the cessation of membership of the Russian
Federation in the Council of Europe, 23 March 2022, para 8.

% Status of the Treaties, UN Treaty Collection, at https://treaties.un.org/Pages/ViewDetails.aspx?chapter=
4&clang=_en&mtdsg_no=IV-4&src=IND; Reservations and Declarations for Treaty N0.005, Council of Europe,
at https://www.coe.int/en/web/conventions/full-list?module=declarations-by-treaty&numSte=005&
codeNature=0

%6 ECtHR, Al-Skeini and Others v. United Kingdom, Application no. 55721/07, Judgment (GC), 7 July 2011, para
132.

27 ECtHR, Loizidou v. Turkey (preliminary objections), Application no. 15318/89, Judgment, 23 March 1995, para
62; Cyprus v. Turkey, Application no. 25781/94, Judgment (GC), 10 May 2001, para 76.

28 ECtHR, Al-Skeini and Others v. United Kingdom, Application no. 55721/07, Judgment (GC), 7 July 2011, para
136. See also UN Doc. CCPR/C/CG/36, General comment No. 36 (2018) on the right to life, 30 October 2018,
para 63.
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exercising specific control over an individual has the obligation to secure to that individual
those rights that are relevant to his/her particular situation.?

The mission shares the view expressed in the first report that some parts of the Ukrainian
territory are, or were for a certain period, under the effective control of the Russian Federation.
This is the case of the Autonomous Republic of Crimea and the City of Sevastopol, which have
been temporarily occupied and (unlawfully) annexed by Russia since 2014. Certain parts of the
Donetsk and Luhansk regions have also been under the effective control of Russia since 2014.
This control is exercised through a subordinate local administration of the so-called Donetsk
and Luhansk People’s Republics, over whose acts Russia exercises (at least) overall control.
Since 24 February 2022, moreover, Russia has secured (and sometimes subsequently lost)
effective control over certain other areas of the Ukrainian territory, especially other parts of the
Donetsk and Luhansk regions and the Kherson region.

The mission also recalls that in times of armed conflict, IHRL applies in parallel to IHL. In this
situation, as declared by the International Court of Justice (ICJ), “some rights may be
exclusively matters of international humanitarian law; others may be exclusively matters of
human rights law; yet others may be matters of both these branches of international law”.*° It
is largely accepted that when the last scenario materializes, the standards of IHRL have to be
interpreted in light of IHL, which in most instances constitutes the applicable lex specialis. At
the same time, as stipulated by the UN Human Rights Committee (HRC), “while, in respect of
certain /.../ rights, more specific rules of international humanitarian law may be specially
relevant for the purposes of the interpretation of /.../ rights, both spheres of law are
complementary, not mutually exclusive”.>* Thus, the two sets of legal standards — those of IHL
and IHRL — both have to be taken into account in the legal evaluation of many incidents which
occur in times of armed conflict. This also explain why the same incident can simultaneously
violate IHL and IHRL.

Violations of IHRL have the same legal consequences as violations of IHRL, i.e., they give rise
to the obligation to cease the violation, to offer appropriate assurances and guarantees of its
non-repetition, if circumstances so require, and to provide reparation for the injury caused by
the internationally wrongful act. Specific human rights treaties, such as the ICCPR and the
ECHR, regulate these legal consequences in more detail and also partly modify them, in view
of the right of individual victims to challenge the violations before national and international
(quasi)judicial bodies autonomously.

3. INTERNATIONAL CRIMINAL LAW

International criminal law (ICL) is a branch of public international law aimed at identifying
violent acts which are generally considered as absolutely unacceptable, and at making sure that
individuals responsible for those acts are held criminally responsible before competent national
or international bodies. So far, the international community has agreed on a list of four crimes
under international law, namely the crime of aggression, the crime of genocide, crimes against
humanity, and war crimes. The mandate of the mission refers specifically to crimes against
humanity and war crimes; this report therefore limits its attention to these two crimes.

The definitions of crimes against humanity and war crimes are contained in the Rome Statute
of the International Criminal Court (1998, as amended in 2010 and 2017) and shall reflect the
rules of customary international law. Neither the Russian Federation, nor Ukraine is State party

29 ECtHR, Al-Skeini and Others v. United Kingdom, Application no. 55721/07, Judgment (GC), 7 July 2011, para
137.

301CJ, ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, ICJ Advisory
Opinion, 9 July 2004, para 106.

31 UN Doc. CCPR/C/21/Rev.1/Add.13, General comment no. 31, The nature of the general legal obligation
imposed on States Parties to the Covenant, 26 May 2004, para 11.
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to the Rome Statute. Yet, on 9 April 2014 and 8 September 2015, respectively, Ukraine, by
means of two declarations made under Article 12(3) of the Rome Statute, accepted the
jurisdiction of the ICC with respect to crimes against humanity and war crimes, committed on
its territory from 21 November 2013 onwards.?

Crimes against humanity are violent acts, such as murder, extermination, rape, deportation or
forcible transfer, torture or enforced disappearance “when committed as part of a widespread
or systematic attack directed against any civilian population, with knowledge of the attack ”.%3
Ukraine has accepted this definition implicitly, through the two declarations issued under
Article 12(3) of the Rome Statute. The Russian Federation, while not State party to the Rome
Statute, has never raised objections against this definition. In fact, during the discussions about
a new instrument on crimes against humanity at the UN International Law Commission, the
Russian Federation explicitly supported “the verbatim reproduction /.../ of the definition of
crimes against humanity found in the Rome Statute”>*

All States have, under customary international law, the obligation to prevent, prosecute and
punish crimes against humanity. For those purposes, they must take the necessary measures
to ensure that these crimes constitute offences under their criminal law and that their organs
have jurisdiction over such crimes based on the principles of territoriality, personality, and
universality. Each State must also “ensure that its competent authorities proceed to a prompt,
thorough and impartial investigation whenever there is reasonable ground to believe that acts
constituting crimes against humanity have been or are being committed in any territory under
its jurisdiction”.® Unlike many other States, neither Ukraine, nor the Russian Federation have
included the category of crimes against humanity as such into their criminal codes.®” When
implementing the obligation to punish crimes against humanity, the two countries would thus
need to resort to more general offences (murder, rape, hostage taking, etc.).

War crimes amount to violations of the most fundamental rules of IHL which are applicable
both to parties to the conflict and to individuals. Such violations entail at the same time the
responsibility of the relevant party to the conflict and individual criminal responsibility of the
individual. War crimes consist either in grave breaches of the Geneva Law, such as wilful
killing, torture or extensive destruction, directed against persons or property protected under
the GC and API; or in other serious violations of the laws and customs of war, especially
qualified violations of the Hague Law, such as intentionally directing attacks against the civilian
population or civilian objections or employing prohibited means or methods of warfare. War
crimes have their legal basis in IHL treaties and IHL customary rules.

The Geneva Conventions and API explicitly impose on States the obligation to “enact any
legislation necessary to provide effective penal sanctions for persons committing, or ordering
to be committed, any of the grave breaches of the present Convention /.../”.*® They furthermore
establish the obligation to “search for persons alleged to have committed, or to have ordered

32 See the Declaration by Ukraine lodged under Article 12(3) of the ICC Statute, 8 September 2015, at
https://www.icc-cpi.int/iccdocs/other/Ukraine_Art_12-3 declaration_08092015.pdf

3 Article 7 of the Rome Statute of the ICC.

34 UN Doc. A/C.6/70/SR.23, Sixth Committee. Summary record of the 23rd meeting, 27 November 2015, para 18.
% Draft articles on Prevention and Punishment of Crimes Against Humanity, in UN Doc. A/74/10, Report of the
International Law Commission on the work of its Seventy-first session, Official Records of the General Assembly,
Seventy-first session, Supplement No. 10, August 2019, pp. 11-21.

% Ibidem, Article 8.

37 In Ukraine, a legal act implementing the Rome Statute, which shall include into the Ukrainian legal order the
category of crimes against humanity, was adopted by the Verkhovna Rada in May 2021 but so far has not been
signed into Law by the President of Ukraine. See Ilpoexm 3axony No. 2689 npo enecenns smin 0o Oesxux
3aKOHO0ABYUX akmie YKpainu wo0o iMniemMenmayii HOpm MIHCHAPOOHO2O0 KPUMIHATbHO20 MA 2YMAHIMAPHO20

npasa.
3 Article 49 GCI, Article 50 GCII, Article 50 GCIlII, Article 129 GCIV, Article 145 API.
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to be committed, such grave breaches, and /.../ bring such persons, regardless of their
nationality, before /their/ own courts”.*° Customary international law extends these obligations
to other serious violations of the laws and customs of war, specifying that States must establish
and exercise territorial and personal jurisdiction over war crimes (crimes committed by their
nationals or armed forces, or on their territory) and may establish but if they do so must exercise
universal jurisdiction.*® Both Ukraine and the Russian Federation have introduced certain war
crimes into their criminal codes.**

It is important to highlight that crimes against humanity and war crimes are not mutually
disjunctive categories and a single act can therefore meet the qualifications of both of them.

4., OSCE COMMITMENTS

Within the CSCE and OSCE, under the human dimension, numerous commitments have been
adopted since the 1970s that relate to, and further develop, legal standards contained in IHL,
IHRL and ICL.*?> The Russian Federation and Ukraine both committed themselves to these
standards.

With respect to IHL, the Participating States have undertaken “in all circumstances respect and
ensure respect for international humanitarian law including the protection of the civilian
population” and have recalled “that those who violate international humanitarian law are held
personally accountable” (Helsinki, 1992, paras 47-48). They have also stressed the importance
of protecting, in times of armed conflict, members of certain vulnerable groups, such as
journalists (Moscow, 1991, para 34), refugees and displaced persons (Budapest, 1992, para 32),
children (Istanbul, 1999, para 28) or women (Ljubljana, 2005).

With respect to IHRL, already back in 1975, the Participating States declared that they would
“promote and encourage the effective exercise of civil, political, economic, social, cultural
and other rights and freedoms all of which derive from the inherent dignity of the human
person and are essential for his free and full development” (Helsinki, 1975). Since then,
they have repeatedly confirmed their commitment to the resect for and promotion of the full
range of human rights. While virtually all human rights have been invoked and commented
upon in the CSCE/OSCE documents, particular attention has been paid to certain issue
areas. One of them is the right to freedom of expression, including the protection of media
and safety of journalists, in the support of which numerous declarations and statements have
been issued, especially since the establishment in 1997, of the OSCE Representative on
Freedom of Media.*® Another is the promotion of gender equality and the effort to eliminate
gender-based violence in all its forms, including conflict-related violence* and trafficking
in women and girls.** Many other rights and groups of persons have features prominently
in the CSCE/OSCE commitments.

% Ibidem.

0 Rules 157-158 CIHL.

41 See, especially, Section XX od the Ukrainian Criminal Code and Section XI1 of the Russian Criminal Code.

42 See OSCE Human Dimension Commitments, Vol. | Thematic Compilation, 3" Edition, Vol. 1. Chronological
Compilation, Vol. 111, OSCE-ODIHR, Warsaw, 2012.

43 permanent Council Decision No. 193, Mandate of the OSCE Representative on Freedom of the Media
(Copenhagen, 1997).

44 See Decision No. 14/04, 2004 OSCE Action Plan for the Promotion of Gender Equality (Sofia 2004); Decision
No. 15/05 on Preventing and Combating Violence against Women (Ljubljana, 2005).

4 Decision on Enhancing the OSCE’S Efforts to Combat Trafficking in Human Beings (Vienna, 2000);
Declaration on Trafficking in Human Beings (Porto, 2002); Decision No. 2/03 on Combating Trafficking in Human
Beings: OSCE Action Plan to Combat Trafficking in Human Beings (Maastricht, 2003); or Decision No. 8/07 on
Combating Trafficking in Human Beings for Labour Exploitation (Madrid, 2007).
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IVV. ALLEGED VIOLATIONS OF INTERNATIONAL HUMANITARIAN
LAW

A.TREATMENT OF PERSONS IN THE POWER OF THE ENEMY

1. WOUNDED, SICK AND SHIPWRECKED AS WELL AS MEDICAL
PERSONNEL

The mission gathered a large amount of evidence on attacks on hospitals, medical personnel,
medical units and medical transports. This implies violations of the duty to respect and protect
the wounded and the sick combatants and non-combatants, together with the medical personnel
assisting them. The wounded and sick, as well as members of the medical personnel and
chaplains, may in no circumstances renounce in part or in entirety the rights secured to them by
IHL.4

According to the Associated Press, Russian forces repeatedly attacked Ukrainian medical
facilities, striking at hospitals, ambulances, medics, patients, and even newborns, with at least
34 assaults independently documented as of 29 May 2022.*” Hundreds of hospitals and other
medical institutions were destroyed leaving doctors without medicine to treat cancer or the
instruments to perform necessary surgeries. According to the Ukrainian Health Ministry,
Russian troops completely destroyed 101 hospitals in Ukraine, damaging or capturing nearly
200 ambulances.”® As of 3 May 2022, President Zelenskyy denounced that, considering all
medical facilities, Russian troops had destroyed or damaged nearly 400 healthcare
institutions including hospitals, maternity wards, and outpatient clinics.*®

Such actions constitute breaches of IHL since the first Geneva Convention of 1864, founded on
the principle of protecting the sick and wounded during armed conflict, and later included in
1949 GC I, GC Il and GC IV, and they can amount to war crimes according to the Rome
Statute.>*

As of 22 June 2022, Médecins Sans Frontieres (MSF), reported that it medically evacuated 653
patients by train from war-torn eastern Ukraine to hospitals in safer parts of the country. Over
the course of two months, namely between 31 March and 6 June 2022, it evacuated by train
from war-torn eastern Ukraine and cared for over 600 patients, 355 of whom were injured as a
direct result of the war. Over 40 percent of war-wounded people medically evacuated by MSF
from war-affected parts of Ukraine have been elderly people and children.>?

%8 GC I, Art. 7.

47 Michael Biesbecker, Erica Kinets, Beatrice Dupuy, War crimes watch: Russia’s onslaught on Ukranian Hospital,
AP News, 29 May 2022, at https://apnews.com/article/russia-ukraine-war-crimes-tracker-n39137c3a96eef06f4ba
1793fd694542; Oleksandra Panasytska, The Geneva Conventions: How Russia breaches them and blames Ukraine
for it. VoxCheck explains, Vox Ukraine, 14 March 2022, at https://voxukraine.org/en/the-geneva-conventions-
how-russia-breaches-them-and-blames-ukraine-for-it-voxcheck-explains/.

4 Russian army destroys 101 hospitals in Ukraine since invasion, Ukrinform, 11 May 2022, at
https://www.ukrinform.net/rubric-society/3480416-russian-army-destroys-101-hospitals-in-ukraine-since-
invasion.html.

49 Alessandra Prentice and Natalia Zinets, Nearly 400 Ukranian medical centres destroyed damagd by russian
attacks, Global News, 5 May 2022, at https://globalnews.ca/news/8814156/ukraine-russia-war-hospitals-
destroyed-zelenskyy/.

%0 Convention (1) on Wounded and Sick in Armed Forces in the Field, Convention (I1) for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea and Convention (V) relative to
the Protection of Civilian Persons in Time of War (in particular Art. 16, 18, Art. 20-22). It is worth recalling also
that common Article 3 of the Geneva Conventions obliges the parties to, as a minimum, collect and care for
wounded and sick in all armed conflicts.

51 |CC Statute, Art. 8(2)(b)(ii)(ix)(xxiv).

52 ‘iH(opMaLlifHUIT-0r0IeTeHb, 0e3-MIToCcep I 0 IUBUIEHUX TPUBOXKHI-CBIAUCHHS JIFOJICH,IKUX-CBaKYIOIOTh-
MeanYHUM-TIoTsIroM-ms{B ykpaini, MSF, 22 June 2022, at C:/Users/User/Downloads/iHdopmaniiHuii-0rone TeHb-
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During the nearly three months siege of the Azovstal steel plant, wounded Azovstal soldiers
lived in filthy conditions, with open wounds bandaged with non-sterile bandage remnants,
lacking medication and even food.>® The United Nations and Ukrainian institutions claimed that
the said sick or wounded combatants should be allowed to leave Ukraine's Azovstal steel
plant.>*

The second mission, during its visit to Ukraine, learned that civilians and wounded combatants
feared that they were not going to enjoy respect and protection under IHL by Russian forces.
This information is also the basis for the media report of 9 June 2022, in which military patients
at a military hospital in eastern Ukraine confirm that they, along with other hospital patients,
are afraid of being directly targeted by Russian air strikes.>

2. RESPECT FOR THE DEAD

During the mission, experts discovered images of soldiers and civilians on social media clearly
showing that their remains were not being treated respectfully and buried as they should be
under 1HL.%®

The mission managed to confirm the failure of both belligerents to respect the dead. Before
leaving the city of Bucha in March 2022, the Russians bombed a convoy of people that were
leaving the city and they also targeted people who were on foot. They left their bodies twisted,
broken and incinerated where they had fallen.>’

Among the cases gathered, it is worth recalling the images shown by the media on 17 May
2022, of the body of a Russian soldier lying amidst abandoned objects and detritus in Mala
Rohan,8 or the picture showing a Ukrainian taking a selfie in front of a refrigerated train used
to store the remains of Russian soldiers in Kharkiv on 13 June 2022.°° Regardless, the mission,
during its visit to Ukraine, talked to relevant State authorities about the facts reported in the
media and received assurances that Ukrainian military personnel receives periodic and
continuous IHL trainings in order to avoid any violations, such as the violation of the obligation
to respect the dead. In any case, any alleged violations are being investigated.

6e3-MUITOCe P Is-T0-1IMBITbHUX -—TPUBOKHI-CB1 TUESHHA-TFOIeH - TKH X - BAKY FOIOTh-ME MY HUM -0 TSIroM-MSf-B-
ykpaini.pdf.

53 John Ray, Photographs show 'wounded defenders of Mariupol' trapped in Azovstal steel plant, ITV news, 11
May 2022, at https://www.itv.com/news/2022-05-11/photos-show-wounded-defenders-of-mariupol-trapped-in-
azovstal-steel-plant; Jennifer Hassam, Mariupol fighters — faces bruised, limbs missing — plead for rescue, The
Washington Post, 11 May 2022, at https://www.washingtonpost.com/world/2022/05/11/mariupol-fighters-
ukraine-wounded-azovstal-steel-plant-photos/; Taylor Ardrey, Ukrainian fighter says conditions are 'awful' for
injured soldiers still trapped in Mariupol's Azovstal steel plant, report says, Insider, 14 May 2022, at
https://www.insider.com/ukrainian-fighter-details-awful-conditions-for-wounded-soldiers-2022-5

54 Peter Kenny, Once flourishing city of Mariupol 'lies in ruins,' says UN rights chief, AA, 12 May 2022, at
https://www.aa.com.tr/en/russia-ukraine-war/once-flourishing-city-of-mariupol-lies-in-ruins-says-un-rights-
chief/2586064; Denisova calls on UN to take measures to evacuate wounded soldiers from Azovstal plant,
Ukrinform, 11 May 2022, at https://www.ukrinform.net/rubric-ato/3480441-denisova-calls-on-un-to-take-
measures-to-evacuate-wounded-soldiers-from-azovstal-plant.html

%5 Guys are dying: Inside a fortified hospital full of wounded soldiers braced for Russian attack, Sky news, 9 June
2022, at https://news.sky.com/story/guys-are-dying-inside-a-fortified-hospital-full-of-wounded-soldiers-braced-
for-russian-attack-2630204

% GC I, Art.17; AP |, art.34(1).

" Irma Khan, Reporter’s notebook, recalling deaths in Ukraine’s Bucha, AlJazeera, 29 May 2022, at https:/
aljazeera,com,news/2022/5/29/ reporters-notebook-killings-in-ukrainian-town-of bucha

%8 Lauren Egan, 'The stench of death is the 'smell of victory' for Ukrainians who guard bodies of Russian
troops.“They’re not people to us anymore,” one soldier said as he helped move corpses from a refrigerated train
car onto a truck, NBC News, 13 June 2022, at https://www.nbcnews.com/news/world/ukraine-russia-soldiers-
corpses-war-morgue-makeshift-rcna32255.

%9 Ibidem.
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Another issue that has arisen during the ongoing conflict is the return of the remains of deceased
persons to their home countries. As reported by the first mission, Ukraine accused Moscow of
refusing any agreement to return the dead, according to IHL.%° Ukraine argues this was done in
order to conceal the extent of the country's losses. On the other hand, the rapidly shifting front
lines have made it difficult to determine how many dead soldiers have been left behind by either
side in enemy-controlled territory. On 4 June 2022 Ukraine said, in its first public
acknowledgment of an exchange of the dead since the war began, that 320 bodies had been
swapped on the front line in the Zaporizhzhia region, with each side receiving 160 of their
dead.®! The remains include members of forces who died fighting at the Azovstal steel plant in
Mariupol.

During its visit to Ukraine, the mission could ascertain the information that there is the will on
the Ukrainian side to proceed with the restitution of the remains of deceased persons, although
difficulties remain. Dozens of the dead taken from the now-Russian-occupied ruins of the
bombed-out mill have been transferred to the Ukrainian capital, Kyiv, where DNA testing is
underway to identify the remains.

3. PRISONERS OF WAR (POWS)

The conflict resulted in thousands of combatants on both sides being taken captive. Both sides
appear to be using prisoners of war (POWs) in ways that breach IHL .2

Videos on social media and messaging apps show soldiers on both sides being captured and
humiliated and forced to disclose their names and other information, including their home
addresses and the names of their parents.

As far as Ukrainian prisoners’ cases are concerned, on 8 June 2022, following a farce trial by
the so-called Donetsk People's Republic's Supreme Court, three Ukrainian Armed Forces
members, the Britons Aiden Aslin and Shaun Pinner, and the Moroccan Brahim Saadoun were
found to be mercenaries and sentenced to death by firing squad. The two men from the UK
were captured in Mariupol in April 2022. The sentence was deemed to be illegal because the
defendants were classified as prisoners of war under IHL and were not charged with war
crimes.?® Based on media reports, Aslin and Pinner appear to have been integrated into the
Ukrainian armed forces, serving in the Marines, having apparently been in Ukraine for several
years. This would suggest that they fall squarely within the definition of persons entitled to

80 AP I, Art.34(2)(c).

61 Ukraine and Russia exchange bodies of dead soldiers, Pravda, 4 June 2022, at
https://www.pravda.com.ua/eng/news/2022/06/4/7350532/; Lauren Egan, The stench of death is the 'smell of
victory' for Ukrainians who guard bodies of Russian troops.“They’re not people to us anymore,” one soldier said
as he helped move corpses from a refrigerated train car onto a truck, NBC News, 13 June 2022, at
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POW status, according to the Third Geneva Convention of 1949 and the First Additional
Protocol of 1977.%4

On 10 June 2022, the Office of the United Nations High Commissioner for Human Rights
condemned the death penalty and the trial, stating that "such trials against prisoners of war turn
into a war crime" and emphasized that all of the defendants were members of Ukraine's armed
forces and thus they should not have been considered mercenaries.®

When Ukrainian POWs in May 2022 left the giant Azovstal steel plant in the city of Mariupol,
after enduring a weeks-long confrontation with Russian siege forces, Russia, according to the
media, stated it had captured nearly 2500 Ukrainian soldiers from the steel plant,% although
some media sources talk about more than 1700.%” During its visit to Ukraine, the mission
realized that, in general, determining the exact number of all POWs remains difficult.
International institutions and NGOs denounce that throughout Russia's aggression against
Ukraine, Ukrainian soldiers deployed in the Mariupol area have been dehumanized by Russian
media and portrayed as 'neo-Nazis' by Russian propaganda, which raises serious concerns about
their fate as POWs.%® Russia's defence ministry also released videos purportedly of Ukrainian
Azov fighters being treated in the Russian-controlled town of Novoazovsk after surrendering
at the besieged Azovstal steelworks. In one of the videos, in which it is impossible to tell

whether the soldier was speaking freely, a soldier stated that he was being treated "normally".°

On 2 June 2022, President Zelenskyy stated that prisoners from the Azovstal steel plant in
Mariupol may be detained in the eastern Ukrainian regions of Donetsk and Luhansk. According
to media, officials in the so-called Donetsk People's Republic have spoken of putting some of
the Azovstal defenders on trial for alleged human rights violations in Ukraine.”® On the Russian
side, Leonid Slutsky, chairman of the Duma Committee on International Affairs and a member

5 Article 4 of the GC 111, which focuses on POWs, defines them as any member of armed forces or militias —
including organized resistance movements — in a conflict who “who have fallen into the power of the enemy.” It
also includes non-combatant crew members, war correspondents and even “inhabitants of a non-occupied territory
who, on the approach of the enemy, spontaneously take up arms to resist the invading forces.” The Geneva
Conventions set out requirements to ensure that POWs are treated humanely. They include issues such as where
they can be held; the relief they should receive, including medical help for wounded ex-fighters; and legal
proceedings they might face. POWs can only be tried under certain circumstances, most notably if an individual
fighter is accused of committing one or more war crimes. Such an accusation must be supported by publicly
available evidence. POWSs cannot be punished for taking part in hostilities because that is a privilege granted to
both combatants and prisoners of war.
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of Russia's negotiating team in talks with Kyiv, has proposed putting members of the Azov
Battalion on trial and lifting Russia's 1996 moratorium on capital punishment. According to
IHL, in any case, prisoners of war cannot be punished simply for being participants in armed
conflict but may be if they engage in war crimes. In those instances, they nevertheless have the
right to an orderly and fair trial in a court of law.” It is important to emphasize that according
to GC I11,’? “a prisoner of war shall be tried only by a military court, unless the existing laws
of the Detaining Power expressly permit the civil courts to try a member of the armed forces of
the Detaining Power in respect of the particular offence alleged to have been committed by the
prisoner of war” and “in no circumstances whatever shall a prisoner of war be tried by a court
of any kind which does not offer the essential guarantees of independence and impartiality as
generally recognized, and, in particular, the procedure of which does not afford the accused the
rights and means of defence provided for in Article 105.”

It is worth also recalling that despite promising to uphold Protocol 13 to the European
Convention for the Protection of Human Rights (ECHR), which prohibits the death penalty,
Russia has never ratified it. Also, Russia ceased to be a Member State of the Council of Europe
in March 2022, implying that it no longer abides by the ECHR, although the Convention
remains in effect for six months.”®

On the other side, the mission considered videos circulating on social media since 27 March
2022, filmed by Ukrainian soldiers, that show them inflicting wounds on and executing Russian
prisoners of war. On 6 April 2022, a video of Ukrainian soldiers from the Georgian Legion
executing captured Russian soldiers was posted on Telegram, showing a wounded Russian
soldier lying on the ground after being shot twice by a Ukrainian soldier.”* Three dead Russian
soldiers, including one with a head wound and his hands tied behind his back, were shown lying
next to the soldier. The video, which was confirmed by the New York Times and Reuters,
appeared to have been shot on a road north of Dmytrivka, approximately 12 kilometers south
of Bucha.”™

Furthermore, Mamouka Mamoulashvili, commander of the Georgian Legion, stated in an
interview with the "Vozdukh" YouTube channel that his unit "will no longer take Russian
military prisoners.” He justified this violation of the Geneva Conventions governing the
treatment of prisoners of war as a "response” to the "Bucha massacre™.”® On 7 April 2022, the
head of the Russian investigative committee charged Mamulashvili with violating the rules of
warfare against Russian military personnel.”” This is the second case of a video showing
violations against POWSs on the Ukrainian side.
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Further, on 13 May 2022, media outlets confirmed a video shot in Mala Rohan, southeast of
Kharkiv, and posted on Telegram on 27 March 2022, showing Ukrainian soldiers torturing
Russian prisoners by shooting them in the knees.’® Several captured soldiers are shown lying
on the ground, many of whom appear to be bleeding from leg wounds and are being questioned
by their captors. At one point, three prisoners are brought out of a vehicle and shot in the legs
with a rifle. The accents and uniforms of the kidnappers match those of Ukrainians from the
country's east. Independent journalist investigations later confirmed the incident's location and
revealed that volunteers from the Ukrainian Slobozhanshchyna battalion were on site at the
time.”®

The video caused an immediate response from the Head of the UN Human Rights Monitoring
Mission in Ukraine, who stated on 29 March 2022 that she was "very concerned" and urged
Russia and Ukraine to launch investigations into alleged ill-treatment of prisoners on both sides,
reminding the two countries that they are obligated to treat POWs humanely and ensure they

"are not exposed to public curiosity and are treated with dignity" .8

Despite the Ukrainian armed forces chief issuing a statement saying that Russians had created
fake videos to discredit Ukraine's defence forces, the adviser to the Head of the Office of the
President of Ukraine, said that the case is being taken "very seriously" and will be investigated
immediately because it would be "absolutely unacceptable behavior".8* The chairman of the
Russian Federation's investigative committee has also stated that an investigation will be
launched.

During its visit to Ukraine, the mission learned about the military forces' compliance with the
IHL program, which included specific trainings. The mission was also assured that each
reported case will be forwarded to investigation and, if there is evidence of a potential
violations, to judgment.

4.  CIVILIANS

In the section dedicated to the IHL of military occupation the mission report, like the first one,
analyzes violations of IHL in the treatment of Ukrainian and foreign civilians, as nearly all these
violations occurred in places controlled by the Russians. The results of the mission brought to
the conclusion that, as in the first mission report, a special section for vulnerable categories,
particularly children, should be included and analysed under IHRL in order to avoid
duplication.

a) Humanitarian assistance

As the international armed conflict in Ukraine continues, the level of death, destruction, and
suffering that continues to be inflicted on civilians is terrible and unacceptable.
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As reported on 6 June 2022, to prevent cholera and dysentery outbreaks, a quarantine was
imposed in Mariupol, a Russian-controlled area of Donetsk oblast. Several UN agencies,
including the World Health Organization (WHO), have previously expressed concern about the
deteriorating sanitary conditions in Mariupol and the possibility of a cholera outbreak.®2
Isolated cases of cholera have been reported since May 2022.8%

According to the WHO mission findings, the uncountable number of bodies left to rot in streets
and building rubble is now contaminating the city's water supply;3* the occupying power is
unable to cope with the number of deaths and to bury the dead in mass graves. Aside from the
bodies, there is the issue of all the decaying garbage that ends up in the water, the sea, and the
sources of drinking water. Access to safe drinking water, internet access and phone services in
Mariupol, as in other Russian-occupied areas of Ukraine, remains extremely difficult. A lack
of medicines and labs that can be used to fight infection has exacerbated the situation.®®

On 1 April 2022, the mayor of Mariupol claimed that Russia was preventing aid from reaching
the besieged city and refusing to allow the opening of the planned "humanitarian corridor™ that
would have enabled civilians to flee heavy fighting in the town.®® On 13 April 2022, the
Ukrainian Deputy Prime Minister Iryna Vereshchuk claimed that Russian soldiers were
blocking buses in violation of cease-fire agreements. The buses should have carried
humanitarian aid and transported civilians into and out of occupied territories in Ukraine's
eastern Luhansk and southern Zaporizhzhia regions.®” This situation is confirmed also by other
countries that accused Russia of obstructing their humanitarian assistance to Ukraine. Greece
claimed that Russia obstructed its delivery of humanitarian aid to Mariupol, besieged by
Russian forces.%®

Other cities, namely the occupied Kherson, are likely to face a critical humanitarian crisis due
to the shortage of medicines.?® According to the Ukrainian Commissioner for Human Rights,
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as of 26 May 2022, the occupiers were illegally importing drugs from the temporarily occupied
Crimea into the Kherson region and selling them in local markets. These drugs are not approved
and may endanger people's lives and health.*® The situation has since been confirmed, and it is
deteriorating. On 22 June 2022, the Head of the Kherson Regional State Administration adviser
claimed that the occupants do not allow people to bring medication into the city. Previously, all
of these medicines and even hemodialysis could be supplied with medication, but this is no
longer possible.®* The Russians are accused of having eliminated any possibility of supplying
medicine to the occupied Kherson region. As a result, people die because they are unable to
obtain the appropriate medicine in a timely manner.

Generally speaking, the situation in areas occupied by Russian forces is catastrophic. This
equates to cancer patients being left completely without medication; for diabetics, it means
extreme difficulties or a complete lack of insulin. Many areas in eastern and southern Ukraine,
the main battlegrounds, lack even basic antibiotics.%

All of the above-mentioned conduct violates Ukrainians' right to medical care, as guaranteed
by IHL.%

It is worth noting that the adviser to the Head of the Kherson Regional State Administration
also stated that, in the face of this critical humanitarian situation, the Russians are forcing
Ukrainian citizens to accept Russian passports, specifically forcing entrepreneurs to submit lists
of people to obtain Russian passports under threat of looting and appropriation of their
enterprises.®*

As a terrible by-product of the war, millions of Ukrainians are suffering from mental health
problems. According to the Ministry of Health of Ukraine, 15 million people may need
psychological support and treatment as a result of war-related trauma and stress, with 3 to 4
million possibly needing medication-assisted treatment.*® Several UN agencies have also
expressed concern about Ukraine‘s long-term mental health consequences, especially on
children.%

b) Treatment of Ukrainians believed to sympathize with Russia

The mission was able to collect data regarding the treatment of Ukrainian citizens considered
to sympathize with Russia. As of the end of April 2022, Ukraine’s State Bureau of
Investigations said more than 200 criminal cases on collaboration have been opened and a
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% In the temporarily occupied Kherson region the humanitarian crisis deepens because of a lack of medicines —
Denysova, LBUA, 26 May 2022, at https://en.lb.ua/news/2022/05/26/15489 temporarily _occupied kherson.html.
91 Occupying Russian forces prevent vital medical supplies from entering Kherson city, causing preventable deaths
- Head of the Regional State Administration adviser, Espreso TV Channel, 22 June 2022, at
https://global.espreso.tv/occupying-russian-forces-prevent-vital-medical-supplies-from-entering-kherson-city-
causing-preventable-deaths-head-of-the-regional-state-administration-adviser.

92 Alessandra Prentice and Natalia Zinets, Nearly 400 Ukrainian medical centres destroyed damaged by Russian
attacks, Global News, 5 May 2022, at https://globalnews.ca/news/8814156/ukraine-russia-war-hospitals-
destroyed-zelenskyy/.

B GC IV, Art.23.

% Occupying Russian forces prevent vital medical supplies from entering Kherson city, causing preventable deaths
- Head of the Regional State Administration adviser, Espreso TV Channel, 22 June 2022, at
https://global.espreso.tv/occupying-russian-forces-prevent-vital-medical-supplies-from-entering-kherson-city-
causing-preventable-deaths-head-of-the-regional-state-administration-adviser.

% UN Office for the Coordination of Humanitarian Affairs, Ukraine: Situation Report, 9 Jun 2022, 9 June 2022,
at https://reliefweb.int/report/ukraine/ukraine-situation-report-9-jun-2022-enruuk.

% War in Ukraine Presenting Child Protection, Child Rights Crisis, Senior United Nations Official Tells Security
Council (Security  Council 9032ND Meeting), UN Press, 12 May 2022, at
https://www.un.org/press/en/2022/s¢14889.doc.htm.

22



“registry of collaborators” is being compiled and will be released to the public. According to
national media, around 400 people in the Kharkiv region alone have been detained under anti-
collaboration laws enacted quickly by Ukraine’s Parliament and signed by President Zelenskyy
after Russia’s invasion.’” With martial law in effect, authorities have banned 11 pro-Russian
political parties, including the largest, the Opposition Platform For Life, which had 25 seats in
the 450-member parliament and was founded by Viktor Medvedchuk, a jailed oligarch with
close ties to President Putin.®

As of 17 June 2022, the media reported the State Bureau of investigations affirmed that 399
criminal proceedings have been opened and received from other law enforcement agencies for
treason (Article 111 of the Criminal Code), and 127 proceedings have been instituted for
collaboration (Article 111-1 of the Criminal Code), and against 4 accomplices of the aggressor
(Article 111-2 of the Criminal Code). According to the Bureau, 140 suspects have already been
notified of the suspicion, and 79 have been declared wanted. Another 924 people are being
screened for participation in collaboration activities. The largest number of cases under these
articles was initiated in Luhansk, Donetsk, and Zaporizhzhia oblasts.

The mission learned that the Center for Civil Liberties, one of Ukraine's largest human rights
organizations, claimed that "dozens" of pro-Russian activists have been detained in Kyiv alone
since the new laws were passed, but how many have been targeted nationwide is unknown; all
are classified by Ukraine's State Security Service (SBU). According to the Center, a person in
Ukraine can be detained for up to 30 days without a court order, and antiterrorism legislation
under martial law allows authorities to withhold information about their clients' remand. These
people vanish, and there is no access to them for 30 days.®®

The majority of the cases mentioned above are embargoed and, as a result, could not be
discussed during the mission's meetings in Ukraine. In any case, the mission mentioned this
issue and was assured by the institutions to respect judicial guarantees and full respect for
human rights. Furthermore, it was clear during the visit that the Ukrainian government is aware
that, particularly in occupied territories, Ukrainian citizens are often obligated to sympathize
with the occupying force in order to maintain their property and remain safe. The Ukrainian
government is also aware of the public consequences of detaining people for their opinions,
including the risk of feeding Moscow's narrative that Kyiv represses Russian speakers. As
Foreign Minister Dmytro Kuleba stated, "the balance of national security and ensuring freedom
of speech is endless”.1%° Russian mistreatments of civilians in occupied territories are described
further below.
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¢) Treatment of Detainees

Before the visit to Ukraine, the mission could gather information showing violations and abuses
in civilian detainees* treatment in violation of the THL.1°* During the visit to Ukraine, the
mission received confirmation demonstrating that this is a critical issue for Ukraine.

As of 6 May 2022, Ukraine‘s Ombudsperson for Human Rights denounced that Russian forces
are already holding over 3,000 civilians from Mariupol in a former prison colony in Olenivka.
Civilians are detained for at least 30 days as part of a filtration process, with those deemed the
most "untrustworthy,” including former military and law-enforcement officers, obliged to
remain for two months.1%2 Following that, on 18 May 2022, Human Rights Watch documented
seven cases of torture in Dymer, in which Russian soldiers beat, shocked, or staged mock
executions to force detainees to provide information. According to one of those interviewed by
the NGO, the soldiers placed a rifle in the detainees' heads, loaded it, and fired. The detainee
could also hear bullet shells falling to the ground and assumed it was the end of his life.1%® On
7 June 2022, Tamila Tacheva, the Ukrainian President‘s permanent representative in Crimea,
stated that 600 people are being held in specially equipped basements and torture chambers in
the Kherson region. About 300 people are detained in Kherson city's basements, and the rest
are in other settlements spread throughout the region. According to Ukrainian sources, they are
detained in inhumane conditions and are victims of torture. Journalists and political activists
are detained as well 1%

Cases of Ukrainian civilians detained by Russian soldiers, transported across the Russian
border, and held in a tent camp in Glushkovo, Russia and in a prison in Kursk, about 402
kilometers from the Ukrainian border, for several weeks in March, April, and/or May are
reported in the media. Some of them spent their first days in captivity outside, in a pit in the
ground lined with cardboard, in freezing temperatures, wearing only a T-shirt.

The interviewees shared similar stories of violence and humiliation reporting that the detention
centre was a living hell. They said they had been continuously beaten with boxing gloves as
well as stun guns that deliver an electric shock. After being held captive in the open, some
people developed frostbite on their feet. As a result, some people have had parts of their feet
amputated.%

5. INTERNATIONAL HUMANITARIAN LAW OF MILITARY OCCUPATION
a) Administration of the occupied territory

As previously reported by the first mission, Russia distinguishes between areas belonging to
the Ukrainian Luhansk and Donetsk regions and other newly occupied territories in terms of
administration, public property located therein, and applicable legislation.

Those areas in Ukraine's Luhansk and Donetsk regions are subject to the administration, "laws"
and institutions of the respective "republics”, as soon as Russia takes control of them, in
violation of IHL.1% In other newly occupied areas, Russia has established "Komendaturas"
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which is a type of civil administration by the occupying forces aimed at adopting and enforcing
only rules deemed necessary to protect its forces' security or to maintain law and order, which
is in principle not prohibited under IHL.%’

The mission gathered information indicating that a process of establishing a "people's republics”
lifestyle, including practices such as conferring Russian citizenship, is underway in the new
areas occupied by Russian forces during the current invasion.

The Ukrainian government is concerned and has condemned Russian occupation authorities in
southern Ukraine for issuing Russian passports to residents of two cities in June 2022, Kherson
and Melitopol. The move has been denounced by Ukraine as a "blatant violation™ of its
territorial integrity. Russia has been issuing passports to inhabitants of Ukrainian regions
controlled by the Russian military since 2014, including Crimea and much of the Donbas. This
fact complicates also the procedure to specify the exact number of Ukrainians who died in
Crimea. During a meeting held in Kyiv with the Mission of the President of Ukraine in the
Autonomous Republic of Crimea, the mission was informed that it is difficult to confirm if the
mid-May number of 48 dead Ukrainians is correct. Some other deceased may be Ukrainian
citizens on whom Russian citizenship was unlawfully imposed.:%®

Furthermore, local media sources claim that in the newly occupied territories, the occupants are
compelling Ukrainians into getting a Russian passport by torturing or paying them.X®® During
its visit to Ukraine, the mission learned that Ukrainians are required to obtain a Russian passport
in order to protect their property and safety.

On 23 May 2022, President Putin signed a decree streamlining the procedure to obtain Russian
citizenship and passports for residents in the Russian-occupied Kherson and Zaporizhzhia
regions. The directive is a step towards the "russification™ of the two territories, and adds to the
continuous land bridge that connects Russia to the Crimean Peninsula and was built after the
annexation by Russia in 2014. Putin's move expands a scheme that has been offered to residents
of certain areas of the Donetsk and Luhansk regions of Ukraine, temporarily occupied by the
Russian Federation, with Moscow issuing some 800,000 passports since 2019.1°

b) Enforced Disappearances

While the full extent of enforced disappearances in Ukraine is currently unknown, available
information indicates that Russian forces have abducted active and outspoken community
leaders, journalists, and political activists on a systematic basis. There is evidence that many
mayors have been arrested, detained, or abducted — the latter includes "any form of deprivation
of liberty of a person against his or her will". The disappearances are often followed by a refusal
to provide information about the fate or location of the abducted. Such refusals include cases in
which the deprivation of liberty is either denied outright or misrepresented. Some of the victims
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have been released by Russian forces — sometimes in exchange for captured Russian soldiers —
under the condition that they accept to film a pro-Russian statement.!!

The United Nations Human Rights Monitoring Mission in Ukraine documented 204 cases of
apparent enforced disappearances involving 169 men, 34 women, and a boy. These are recorded
between 24 February and 10 May 2022 and were in the vast majority attributed to Russian
armed forces and affiliated armed groups.t*? Experts and government officials agree that the
true figure is almost certainly much higher. Nobody knows how much higher, but since Russia's
invasion, Ukraine's national police have received over 9,000 missing person reports and nearly
800 cases of enforced disappearances have been documented by Ukrainian authorities.'*3

Hundreds of cases of enforced disappearances have been also reported to Ukrainian human
rights organizations. The Center for Civil Liberties recorded 293 cases (as of 29 April 2022),
while the Human Rights Centre ZMINA, the Media Initiative for Human Rights, and the
Crimean Human Rights Group documented 139 cases as of April 29. Most cases have been
reported in the Kyiv, Kherson, and Zaporizhzhia regions. Between February 24 and April 30,
the OMCT and its Ukrainian partners directly documented 16 alleged enforced disappearances
in Kherson, Kyiv, Zaporizhzhia, Mykolaiv, and Chernihiv, all of which are or were under
Russian control.

The World Organisation Against Torture (OMCT) has co-operated with the United Nations
Working Group on Enforced or Involuntary Disappearances trying to trace all these cases
(WGEID). In six of them, however, relatives have received no official or unofficial information
about the victims' whereabouts.

Four of the victims named by the OMCT in previous crisis updates have been identified (their
names are Oleg Baturin, Viktor Maruniak, Dmytro Bodyu, and Serhiy Pryima). For up to 45
days, the relatives of these victims received no information about them. The OMCT has
confirmed that at least two of them (Oleg Baturin and Viktor Maruniak) were tortured or ill-
treated by the Russian military or by intelligence personnel.!*4

Another clear pattern is that civilians forcedly disappear when the Russian troops withdraw
from occupied territories or transport military equipment and personnel through such territories.
Witnesses who were present during enforced abductions reported that the perpetrators were
formed by groups of armed military men wearing balaclavas who behaved aggressively,
threatened witnesses, and attempted to intimidate civilians. The soldiers wore white or red
armbands and drove in vehicles marked with a "Z," a symbol of Russian military support.}1®
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According to OMCT, the following are the goals of enforced disappearances of local
government representatives, civil activists, and humanitarian volunteers: 1) to coerce victims
into assisting Russian troops 2) to exact vengeance for the occupation's lack of support 3) to
prevent any activity, including humanitarian activities, that is not sanctioned by the
occupiers.!1®

On 13 June 2022 Human Rights Watch claimed that Russian authorities made a teacher,
Viktoria Andrusha, who had been detained in Ukraine in late March 2022 forcibly disappear.t’
After a month-long occupation, Russian forces withdrew from the area and forcibly transferred
Andrusha to Russia. She is one of several Ukrainian civilians who appear to have forcibly
disappeared since Russia launched its full-scale invasion of Ukraine.

Concerns have been raised about children who have gone missing, as the mission was informed
also during its visit to Ukraine. Over 2,200 children have gone missing in the three months
since the war began. Last year, 182 children went missing. They may have been kidnapped by
Russian soldiers. For example, Vladyslav Buryak, also known as Vlad, is 16 and thought to
have been kidnapped by Russian soldiers in April 2022 at a checkpoint on the way from
Melitopol to Zaporizhzhia. Oleg Buryak, the head of military administration in Zaporizhzhia,
the boy’s father, believes that VVlad was kidnapped because of his governmental work.18

As of 15 June 2022, the OHCHR stated that it was investigating allegations that children were
taken from orphanages in Donbas, where Russia has steadily gained ground despite intense
fighting in recent weeks. Despite the fact that OHCHR cannot confirm these allegations or the
number of children who may be in such a situation, it is concerned about the Russian authorities'
alleged plans to allow the movement of children from Ukraine to families in the Russian
Federation, which do not appear to include steps for family reunification or respect the best
interests of the child.*°

c) Allegations of Summary Executions

The first mission found evidence that from late February to March 2022, when Russian forces
controlled much of the Kyiv and Chernihiv regions in northeastern Ukraine, they subjected
civilians to summary executions, torture, and other grave abuses, all of which amount to war
crimes. In order to further document these allegations, the mission considered information
obtained both from local official sources and from international institutions. Russian military
conversations and the Russian government's emergency plans for civilian mass graves are
among the evidence in various trials in Ukraine.?°
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On 15 April 2022, the Kyiv regional police force reported that 900 civilian bodies had been
discovered following Russia's withdrawal from the area, including over 350 of them discovered
in Bucha. According to evidence gathered by the police, nearly 95 percent were "simply
executed". More bodies were discovered in mass graves and under rubble.*?* The Office of the
Prosecutor General of Ukraine announced on 4 April 2022 that police in the Kyiv region
discovered a "torture chamber" in the basement of a children's sanatorium in Bucha.

The bodies of five men with their hands tied behind their backs were found there. Several photos
were posted on Facebook to accompany the announcement. Many pieces of evidence of torture,
and mutilated bodies were reported by the media.’?> On 27 April 2022, HCHR Michelle
Bachelet reported that the Monitoring Mission in Ukraine had documented the unlawful killing
of 50 civilians — mostly men but also women and children — in Bucha.'?®

The New York Times published videos on 19 May 2022 showing Russian soldiers leading a
group of civilians away and forcing them to the ground. The men's dead bodies were later
recorded by a drone in the location where the video was recorded, and the bodies were later
discovered after Bucha's liberation. The videos show the murdered men in Russian custody
minutes before their execution and corroborate eyewitness accounts.'?* During its visit to
Ukraine, the mission visited the location in Bucha where the mass graves were discovered.
Inside the church next to the place where the mass graves were discovered, there is a photo
exhibition depicting some of the moments of the digging up of the bodies. A plaque is placed
in the memory of the dead persons.

Only in the Region of Kyiv, Human Rights Watch investigated 22 apparent summary
executions, 9 other unlawful killings, 6 possible enforced disappearances, and 7 cases of torture.
These occurred in 17 villages and small towns in the Kyiv and Chernihiv regions, which were
visited by the NGO in April. Twenty-one civilians described inhuman and degrading conditions
of unlawful confinement.'?> One of the cases concerns Ihor Savran, 45, from the Kyiv Region.
His mother, Anastasia Andriivna, said that she was at home on 19 March 2022 when soldiers
detained her son and on 31March 2022, she discovered her son's body in a barn about 100
meters from her house, the day after Russian forces withdrew. She recognized his sneakers
sticking out of the barn door.*2®
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d) Administration of Public Property.

The mission gathered information on Russia's administration of Ukrainian public property in
violation of IHL and ICL.1?" As it has been reported in June, a "decree" on the "nationalization"
of Ukrainian property was adopted in the occupied territories of Zaporizhzhia oblast in order to
plunder and appropriate land, natural resources, strategic industries, and Ukrainian property.
This “decree” concerns also Zaporizhzhia’s nuclear plant which is the largest in Europe.!?®
According to Russian sources, the decision was made "to meet state needs related to improving
the overall efficiency and social orientation of the economy, as well as to preserve the national
heritage for the inhabitants of the Zaporozhye region".12

e) Respect for Private Property

Survivors of the Bucha massacre have claimed that Russian soldiers ransacked the city, taking
jewellery, electronics, kitchen appliances, clothes, and vehicles from the displaced, deceased,
and those still in the city.’*® The media reported that in Trostianets, after a month of Russian
occupation, evidence of "systematic looting" was discovered.’*! Similarly, in the village of
Berestyanka near Kyiv Russian soldiers looted clothing, appliances, and electronics from
homes before the village was returned to Ukrainian control. Belaruski Gayun, a Telegram
channel that has been monitoring military activity in Belarus since February, reported in early
April that Russian soldiers were sending large packages to Russia via a courier service. The
packages are believed to contain items stolen by Russian soldiers.**2

There have been reports of Russian forces setting up bazaars in Belarus to trade looted goods.
Washing machines, dishwashers, refrigerators, jewellery, automobiles, bicycles, motorcycles,
dishes, carpets, works of art, children's toys, and cosmetics are examples of such items.!3

An important issue concerns the grain looting that Russia is accused of. The Ukrainian Defence
Ministry accused Russia of stealing "hundreds of thousands of tonnes of grain™ from grain
elevators and other storage facilities in occupied Ukraine and transporting it to Russia. Grain
theft from occupied Ukraine has the potential to exacerbate food crises, with both the Ukrainian
Minister of Agriculture and the United Nations World Food Programme warning that it could
worsen the Ukrainian food crisis and even exacerbate global hunger. On 30 May 2022, Russia
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claimed that it had begun exporting grain from Kherson to Russia and was working on exporting
sunflower seeds.*®*

The mission was also be informed of the treatment of civilians suspected of being thieves or
bootleggers. As of 6 May 2022, photographs of Ukrainian "marauders"”, the local term for
looters, and those who violate public norms were widely circulated on the internet, showing
marauders tethered to a pole or painted with colours, while others have the word "thief" or a
similar term scrawled across their faces and bodies. In many cases, the accused are seen stripped
of their shirts and often left naked below the waist. Locals can be seen kicking or striking the
accused with a stick in a few videos.'*

f) Deportations

The mission ascertained many information regarding alleged deportations. As of 7 April 2022,
Ukraine's deputy prime minister, Iryna Vereschuk, estimated that 45,000 Ukrainian residents
had been deported forcibly since the beginning of the war.*® According to Ukraine's
government and to humanitarian organizations, armed forces of the Russian Federation and of
the two so-called People’s Republics are transporting tens of thousands of civilians to so-called
"filtration centres” in the so-called Donetsk People's Republic (DPR) in eastern Ukraine, which
Moscow recognizes as independent, before deporting them to Russia.*®’

Mariupol's mayor claimed that some of his neighbours and municipal colleagues were deported
to Russia against their will. He described how the practice was carried out. At night, a man with
a gun entered the shelter, claiming it was an evacuation. People who had been in the shelter for
about 20 days were let out, put in cars, and driven somewhere, only to realize they had been
taken somewhere out of Ukraine. They were then loaded onto trains and transported to the
Russian Federation's hinterland.*®

CNN reported that victims were given only two options: go to Russia or die. In many interviews,
including to Mariupol residents, people described Russian soldiers and soldiers of the so-called
DPR storming bomb shelters and forcing everyone inside to leave right away. No one had any

134 Russian-controlled Kherson region in Ukraine starts grain exports to Russia - TASS, Reuters, 30 May 2022, at
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30 May 2022, at https://www.usnews.com/news/world/articles/2022-05-30/pro-moscow-kherson-region-starts-
grain-exports-to-russia-tass; Emre Giirkan Abay, Moscow-backed region in Ukraine begins grain exports to
Russia, AA, 30 May 2022, at https://www.aa.com.tr/en/economy/moscow-backed-region-in-ukraine-begins-grain-
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Observer, 1 April 2022, at https://observers.france24.com/en/europe/20220404-ukraine-poles-public-humiliation-
punishment-looting.
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CNN, 7 April 2022, at https://edition.cnn.com/2022/04/07/europe/ukraine-mariupol-russia-deportation-cmd-
intl/index.html.
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idea of where he/she was being taken. In one reported case, five people were eventually
deported to Russia; three have since returned.*®

During its visit to Ukraine, the mission obtained confirmation of the existence of cases of
deportations, though the precise number is difficult to determine. Ukraine's Commission for
human rights said in mid-May that Russia had relocated more than 210,000 children during the
conflict, part of the more than 1.2 million Ukrainians deported against their will, according to
Kyiv.14% However, also in this case, the mission could not receive any exact number of children
involved.

Mass forcible transfers of civilians during a conflict to the territory of the occupying party are
prohibited under the 1949 Geneva Conventions. The practice is considered a war crime.

g) Conscription of Ukrainian nationals

According to a statement released by the Ukrainian Main Intelligence Directorate and General
Staff on April 23, Russia is planning to enlist Ukrainian residents from the Russian-occupied
areas of Kherson and Zaporizhzhia, in violation of Article 51 of the Fourth Geneva Convention,
which states that "the Occupying Power may not compel protected persons to serve in its armed
or auxiliary forces," and that "no pressure or propaganda aimed at securing voluntary enlistment
is permitted" .4

This practice had already occurred in other regions. On 19 February 2022, the Russian
occupation authorities in Luhansk and Donetsk called for a "general mobilization™. Russia
appears to be relying heavily on conscripts from these regions in the absence of its own full
mobilization. Conscription was imposed on all local men between the age of 18 and 55.
Abducting men from the streets, their homes, and their workplaces became the new normality
in occupied Donbas less than two weeks later, when the age limit was raised to 65. Russian
authorities have made it illegal for men to leave the occupied territory, allowing any man
between the age of 18 and 65 to be conscripted. In mid-April, for example, local social media
groups in Donetsk highlighted how philharmonic and opera musicians, circus performers,
educators, and social professionals were forcibly enlisted as "volunteers”, despite having no
connection to the military. The Russian mobilization in the occupied Donbas is still ongoing,
although there are only non-accurate figures on how many men were conscripted for military
service. Radio Liberty puts the amount in the hundreds, if not tens of thousands, not just in
Luhansk and Donetsk, but also in the oblasts of Kharkiv, Kherson, and Sumy.*? In recent
weeks, Russian occupation administration has reportedly intensified the call-up, with residents
saying men with no military experience are regularly plucked from the streets and immediately
sent to the front. The escalation, and rising casualty rates, have begun to spark anger even
among pro-Russian communities. Several videos posted online purportedly show the wives of
Donetsk and Luhansk conscripts demanding assistance for their husbands and asking why men
with no military background are being sent to fight.143

139 Eliza Mackintosh, Oleksandra Ochman, Gianluca Mezzofiore, Katie Polglase, Teele Rebane and Anastasia
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Following the Russian occupation of Popasna in Luhansk oblast on 8 May 2022, the Russians
immediately began forcing residents to flee to Pervomaisk and Stakhanov, two cities within the
so-called Luhansk People's Republic (LPR). The Regional Governor of Luhansk reported on
14 May 2022 that the Russians are mobilizing those men who were taken against their will to
the so-called LPR and forcing them to fight against Ukraine.***

During its visit to Ukraine, the mission was able to receive information from the Mission of the
President of Ukraine in the Autonomous Republic of Crimea about illegal conscription in
Crimea's temporary occupied territories (TOTSs). The occupation administration launched its
15th illegal conscription campaign on 1 April 2022, with Russia expected to recruit 134,500
conscripts across its territory, including the TOTs of Crimea and Sevastopol. According to the
same Ukrainian mission, that figure includes between 2,500 and 3,500 Crimeans. These
mobilized Crimeans were sent to take part in hostilities against Ukraine.'*> On 1 April 2022, a
new forced conscription campaign began, with other several thousands of Crimeans to be sent
to war. However, in Crimea, the indicators of conscription are hidden. At the press conference
in Simferopol, Yuriy Lymar, “Crimean Military Commissioner”, refused to announce this
year’s plans for the draft campaign.4®

The Prosecutor's Office of the Autonomous Republic of Crimea and the city of Sevastopol are
currently investigating a number of criminal cases involving forced conscription. The case is
expected to be investigated and verdicts issued in absentia. Russian actions are forcing
Ukrainians living in Crimea to flee their homes and attempt to reach mainland Ukraine via third
countries (such as Georgia, Armenia, and Azerbaijan) in order to avoid being recruited into the
Russian army. 4’

During its visit to Ukraine, the mission was able to interview one person who fled Crimea: he
described the difficulties of fleeing TOTs because roads were destroyed or full of checkpoints:
60 checkpoints in only one route.

The mission was also able to ascertain the current Ukrainian conscription rules. The Presidential
Decree N0.36/2022 issued by Ukraine in February 2022 introduced an intensive model of
military training for citizens as a possible alternative to military service. The conscription of
Ukrainian citizens for military service was supposed to end on 1 January 2024. The Russian
invasion threw these plans into disarray.*® Following an order issued by President Zelenskyy,
Ukraine began calling up military reservists aged 18-60 for duty of up to one year, as the country
faced the possibility of a full-scale Russian invasion. The state of emergency was established
on 23 February 2022 by Presidential Decree No. 64/2022 and approved by the Parliament.!#°
After the Russian act of aggression, martial law was imposed throughout the entirety of
Ukraine, and it has been periodically extended.
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h) Enlistment and Labour

During its visit to Ukraine, the mission learned that Crimean civilian specialists, particularly
doctors, are being forced to serve troops directly engaged in hostilities not only in Crimea but
also in the TOTSs of Donetsk and Luhansk regions.’*® That is a violation of IHL'! and ICL.*%?

The mission gathered information that some residents of occupied areas choose to collaborate
with the occupiers in exchange for the achievement of social standing or the assurance of being
able to maintain their businesses. During its visit, the mission met a person who comes from a
village that is 15 km from Kherson and has been occupied by Russian forces since March 2022
as part of the Kherson military-civilian administration. He explained that some citizens choose
to work with occupiers in exchange for employment opportunities in administrative bodies or
in order to keep their businesses.

Although not specifically related to labour, the information gathered by the mission may
demonstrate how the Russian occupiers tempt people to collaborate with them by promising
special treatment for collaborators, including benefits in terms of access to certain basic
commodities.

According to the Center for Countering Disinformation, in Mariupol the Russians are promising
compensation for destroyed homes in Mariupol in an attempt to persuade residents to cooperate
or to receive identification documents issued by them. They will then be required, the Center
claims, to renounce their Ukrainian citizenship.*®3

i) Provision of Relief

As UN agencies affirm, the scale of the emergency in Ukraine is unprecedented since World
War 11.3>* Months of escalating and intense fighting in Ukraine is taking an enormous toll on
civilians and over 2.2 million people in the Donetsk region alone need life-saving assistance,
OCHA said, noting that the situation in Sloviansk, formerly home to 100,000 people, is
particularly concerning.’®® Hostilities have damaged the water system, leaving the 25,000
people who remain there — mainly the elderly and the most vulnerable — without piped water,
electricity is limited and basic supplies are lacking in the few shops still open for business, with
increasing prices further impacting people’s access to food and other vital items.**

Many people who are trapped inside Ukraine are unable to meet their basic needs, including
food, water, and medicines. At least, 3 million Ukrainian children urgently need humanitarian
assistance.®” Life-saving aid delivery remains difficult due to a lack of safe humanitarian access
to areas where intense hostilities are ongoing.
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As of 22 June 2022, the situation in the Donbas is dire, particularly in Severodonetsk in Luhansk
oblast and eastern Donetsk region. Humanitarian access is limited and, in some cases,
impossible. In Severodonetsk, under Russian control, the situation started getting worse after
the last bridge into it was destroyed. People are gathering in desperation for food and water as
supplies dwindle.*®®

As already mentioned in the previous section 4, letter a, Russia has been accused of blocking
aid from being addressed to the besieged city of Mariupol at the end of March. The same can
be said for the city of Kherson: according to media, Ukrainian officials in the Russian-occupied
city of Kherson said that Russia has not allowed humanitarian corridors as agreed upon as food
supplies run low.*®°

According to the European Commission's Directorate-General for European Civil Protection
and Humanitarian Aid Operations, Russian troops stopped the work of a humanitarian centre in
occupied Berdiansk on 6 April 2022.1%°

B. CONDUCT OF HOSTILITIES
1. GENERAL ASSESSMENT OF VIOLATIONS OF IHL RULES ON
TARGETING

The number of civilians killed and injured grows week by week. This appears evident by
reading and comparing the data of the latest updated reports of the United Nations Human
Rights Monitoring Mission.

As of 28 April 2022, the United Nations Human Rights Monitoring Mission counted at least
2,829 killed civilians (932 men, 626 women, 62 girls, 75 boys, as well as 68 children and
1,066 adults whose sex is yet unknown). At least 3,180 people have been injured as a result
of the invasion (368 men, 302 women, 66 girls, 73 boys, as well as 164 children and 2,207
adults whose sex is yet unknown). In the Donetsk and Luhansk regions 2,883 casualties
were reported (1,354 killed and 1,529 injured); in the territories controlled by the
Government 2,438 (1,266 killed and 1,172 injured).6!

As of May 2022, the United Nations Human Rights Monitoring Mission recorded a total of
7,061 civilian casualties across the country since the beginning of the Russian attack, with
3,381 killed and 3,680 injured. Of these, 92.3 percent of casualties (2,266 killed and 2,593
injured) were recorded in the Government-controlled territory. The remaining 7.7 percent
(79 killed and 326 injured) were counted in the Donetsk and Luhansk regions controlled by
Russian armed forces and by affiliated armed groups.

As of 22 June 2022, the Office of the UN High Commissioner for Human Rights (OHCHR)
recorded 10,465 civilian casualties in Ukraine: 4,662 killed and 5,803 injured. This
included: a total of 4,662 killed (1,789 men, 1,207 women, 131 girls, and 148 boys, as well
as 41 children and 1,346 adults whose sex is yet unknown); a total of 5,803 injured (1,177
men, 820 women, 131 girls, and 169 boys, as well as 179 children and 3,327 adults whose
sex is yet unknown). In Donetsk and Luhansk regions: 5,945 casualties (2,725 killed and
3,220 injured). On Government-controlled territory: 4,995 casualties (2,539 Killed and
2,456 injured). On territory controlled by Russian affiliated armed groups: 950 casualties
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(186 killed and 764 injured). In other regions of Ukraine (the city of Kyiv, and Cherkasy,
Chernihiv, Kharkiv, Kherson, Kyiv, Mykolaiv, Odesa, Sumy, Zaporizhzhia,
Dnipropetrovsk, Poltava, Rivne, Vinnytsia, Ternopil and Zhytomyr regions), which were
under Government control when casualties occurred: 4,520 casualties (1,937 killed and
2,583 injured).®2 Most of the civilian casualties recorded were caused by the use of
explosive weapons with a wide impact area, including shelling from heavy artillery and
multiple launch rocket systems, and missile and air strikes.

OHCHR believes that the actual figures are considerably higher, as the receipt of
information from some locations where intense hostilities have been going on has been
delayed and many reports are still pending corroboration. This concerns, for example,
Mariupol (Donetsk region), Izium (Kharkiv region), Popasna, Lysychansk, and
Severodonetsk (Luhansk region), where there are allegations of numerous civilian
casualties.®®

According to the Committee to Protect Journalists, at least 12 journalists covering the war in
Ukraine have been killed as of May. The CPJ is currently investigating the deaths of some other
journalists to determine whether the casualties were work-related. It reports that hundreds more
journalists have been shelled, shot, and detained in relation to their activity.%4

As of June, there were still daily reports of civilians being killed or injured. Along with the
worst of the hostilities, the majority of casualties were reported in the Donetsk and Luhansk
regions, mostly resulting from the shelling of civilian areas and civilian facilities, including
schools. Two Reuters journalists were reportedly injured, and their driver was killed, in shelling
near Severodonetsk, in the Luhansk Oblast, on 3 June 2022.

The Mykolaiv region, in the south, is still being heavily attacked by missiles. On 22 June 2022,
the city of Mykolaiv was attacked by a Russian missile strike: the regional Governor reported
that seven missiles had hit Mykolaiv.*®®

The attacks caused several fires, damaged a number of residential and business buildings, a
school, and left smoke hanging over the port city, according to the mayor. At least one person
was killed.6®

On 26 June 2022, in an attack on the Ukrainian capital, a Russian missile struck a residential
building and a kindergarten in Kyiv, injuring 11 people and Killed at least 2 persons. A seven
year-old girl was immediately pulled from the rubble. In the central Shevchenkivskiy district,
a fire broke out in a nine-story residential building that was partially damaged in the attack.’
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Generally speaking, in Donetsk region, and Luhansk region, many civilian facilities continue
to be damaged by the fighting. For instance, on 2 June 2022 Donetsk oblast authorities reported
that water supply had been disrupted for two weeks in several cities, including Sloviansk and
parts of Kramatorsk, due to damaged electricity infrastructure. Meanwhile, water supply is said
to be limited in the city of Donetsk, in the Donetsk oblast.%®

2. SIEGES AND HUMANITARIAN CORRIDORS

As concerns sieges, the mission continued to verify the events of the Mariupol siege, which had
already been investigated by the first mission.

The siege of Mariupol started on 24 February 2022, when Russian and the so-called Donetsk
People's Republic forces clashed with Ukrainian forces in Mariupol, and it ended on 16 May
2022, when Russia announced that the remaining Ukrainian forces in Mariupol had surrendered
after being ordered to stop fighting.1®® The ICRC considered the situation as "apocalyptic" 1"
and Ukrainian authorities accused Russia of orchestrating a major humanitarian crisis in the
city, with city officials reporting that about 22,000 civilians had died.!"*

According to Ukrainian officials, at least 95 percent of the city was destroyed during the
fighting, largely as a result of Russian airstrikes.!’? The UN confirmed the deaths of 1,348
civilians, but added that the true death toll was "likely thousands higher,” and that 90% of the
city's residential buildings had been damaged or destroyed.”®

The siege ended after what media outlets called the "evacuation” or "surrender™ of the remaining
Azov Regiment personnel from the Azovstal Iron and Steel Work, a fortress-like plant in the
ruined city of Mariupol where their last-ditch stand became a symbol of resistance to Moscow's
invasion. More than 2,500 plant fighters are being held captive, and Ukraine is working to
secure their release.!™

Russia began handing over the bodies of Ukrainian fighters killed at the Azovstal on June 7.
According to both a military leader and a spokeswoman for the Azov Regiment, dozens of the
dead taken from the bombed-out mill's now-Russian-occupied ruins have been transferred to
Kyiv, where DNA testing is underway to identify the remains.

At the end of June 2022, it had been nearly two months since Russian forces began their assault
on Severodonetsk. Despite heavy casualties, Ukraine's defence of Severodonetsk forced the
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Russians to concentrate their firepower on a small area, slowing their efforts to seize the
remaining 10% of the Luhansk region. According to media reports, Russian forces were
throwing everything they have, including all of their munitions. Hundreds of civilians,
including dozens of children, had taken refuge in the Azot chemical plant in Severodonetsk
amid intense urban combat. It provided little protection below ground, unlike the Azovstal plant
in Mariupol. Gazprom-owned NTV suggested there may be as many as 1,200 people, including
children, trapped underneath the plant.}”® They are people who previously refused to leave the
city, according to Ukrainian officials, but can no longer be evacuated from the plant due to the
intense fighting. The Azot plant and its immediate surroundings, like Azovstal, have become a
focal point of Ukrainian resistance.’®

After Russian forces destroyed the last bridge across a river to the Ukrainian-held twin city of
Lysychansk on 12 June 2022, Ukraine tried anyway to evacuate civilians from Severodonetsk.
Lysychansk, which is located on higher ground on the western bank of the Siverskyi Donets
river, has been shelled by Russian forces.'’” The evacuation of civilians from Severodonetsk
has been made more difficult as a result of this.1’® Approximately 12,000 people are still trapped
inside the city. Concerns about a lack of water and sanitation, as UN Humanitarian Affairs
recalled, stem from the fact that people cannot survive for long without water. In
Severodonetsk, food and medical supplies are also running out.”®

The mission was able to gather information indicating that humanitarian corridors remain an
important issue in the current conflict, though the situation is improving in comparison to the
early months of the conflict. Humanitarian corridors have been critical since Russia's invasion
of Ukraine began, allowing residents to flee cities and towns where heavy fighting has erupted,
as well as deliveries of food and medicine. In any case, some violations can still be reported
after 1 April 2022.

On 5 April 2022, the Ukrainian Deputy Prime Minister announced the opening of seven
humanitarian corridors in order to evacuate civilians from several hard-hit areas, including the
southern port cities of Mariupol and Berdyansk.'® A few days later, on 9 April, the total of the
agreed humanitarian corridors rose to ten.8!

As of 5 April 2022, the Deputy Prime Minister also denounced that despite their leadership's
promises, Russian forces were refusing to allow anyone to enter Mariupol. Representatives of
the International Committee of the Red Cross were also denied entry to Manhush, about 20
kilometers west of Mariupol, pending the conclusion of negotiations allowing them to travel to
Zaporizhzhia. Russian soldiers have been accused of blocking buses in violation of cease-fire
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agreements meant to allow humanitarian aid and people into and out of occupied areas in
Ukraine's eastern Luhansk and southern Zaporizhzhia regions. On the other side, Moscow has
always accused Ukraine of interfering with humanitarian corridors, an accusation that Ukraine
has rejected. 8

3. TARGETED ATTACKS ON INDIVIDUAL CIVILIANS
The mission has continued to gather information about attacks on individual civilians.

Following the withdrawal of Russian forces from Bucha, north of Kyiv, at the end of March
2022, videos emerged showing at least nine apparently dead bodies lying in the street in the
town's residential area. Journalists who visited the area said they saw at least twenty corpses
dressed in civilian clothing.®® On 15 April 2022, the Kyiv regional police force reported that
900 civilian bodies had been discovered in the region following Russia’s withdrawal, with over
350 of them discovered in Bucha. According to the police, the vast majority — nearly 95 percent
—were "simply executed." More bodies were discovered in mass graves and under the rubble.!8

A photo and information on one man and two or three naked women under a blanket were
allegedly burned by Russian soldiers on the side of a road before fleeing.!8 The photos appear
to show that Russian forces carried out targeted, organized killings of civilians in Bucha: they
are frequently found shot dead, hands tied behind their backs.

As of 3 April 2022, Human Rights Watch reported that Russian soldiers had killed a woman
and her 14-year-old child in VVorzel, west of Bucha, after throwing smoke grenades into the
basement where they were hiding.!8®

A series of torture chambers separated by concrete walls were discovered in a summer camp in
Bucha. At the front, there was a room that appeared to be used for executions, with bullet holes
in the walls. The following room contained two chairs, an empty jug, and a wooden plank. The
Russians had brought in two metal bedsprings and leaned them against the wall in another. The
tableaus suggested to Ukrainian investigators that prisoners were tortured here: tied to the
bedsprings and interrogated; strapped to the plank and waterboarded. In that chamber, five dead
men dressed in civilian clothes were discovered. They were covered with burns, bruises, and
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lacerations.'®” Also, in Zabuchchya, a village in the Bucha district, 18 mutilated bodies of
murdered men, women, and children were discovered in a basement: some had their ears cut
off, while others had their teeth pulled out.'®® Other torture chambers were found in Trostyanets,
Sumy oblast.

New evidence continues to emerge also after the mass graves were discovered. On 21 May
2022, the New York Times published a video dated 4 March 2022 showing Russian
paratroopers marching captive civilians at gunpoint, less than a week after Russian invasion
forces entered the town. The men were led to a location where they would be later executed.
An eyewitness also recorded what was going on through his home's window. All of the men
executed were local civilians, though the majority of them had joined various defence units
formed in the aftermath of the invasion.*®

As media reported on 10 May 2022, Human Rights Watch documented nine cases in which
Russian forces opened fire on and killed civilians for no apparent military reason. For example,
on the afternoon of 14 March 2022, as a Russian convoy passed through Mokhnatyn village,
northwest of Chernihiv, soldiers shot and killed 17-year-old twin brothers and their 18-year-old
friend. 1%

During the capture of the city of Kreminna, in the Luhasank Oblast, on 18 April 2022, Russian
forces were accused of shooting four civilians fleeing in their cars. Official Ukraine statistics
report 200 civilians killed, but the Governor of the Luhansk region believes there are many
more.’® In the same city, intentional attacks against the elderly have been recorded.
Testimonials received by the mission contend that Russian soldiers are shooting at and
wounding also civilians who wish to leave or enter into Kherson region.%?

As mentioned above, on 26 June 2022, Kyiv was targeted from the territory of the Russian
Federation by a precise rocket missile, which struck a residential building and the compound
of a kindergarten in central Kyiv, killing one person and wounding six more.'°® Another missile
launched by Russian military forces in Kyiv hit a kindergarten in the Shevchenkivskyi district.
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4, ARMING OF THE CIVILIAN POPULATION

The first mission reported that as soon as the war started, the Ukrainian government mobilized
and conscripted all males between the ages of 18 and 60, as previously said in Section IV.A.5.g.
The Ukrainian government has also begun paramilitarizing the civilian population, distributing
over 18,000 Kalashnikov assault rifles in Kyiv alone.’®* The government is also encouraging
citizens to engage vastly superior Russian forces with Molotov cocktails, with breweries now
mass producing petrol bombs. Ukraine passed a law titled "Ensuring Civilians' Participation in
Ukraine's Defence,” which governs the procedure for issuing and returning firearms and
ammunition to civilians in order to protect the country during wartime and states that civilians
are not responsible for the use of firearms against persons who commit armed aggression
against Ukraine.®®

Taking into account the observations of the first mission, the mission looked into whether
civilians had been asked to gather weapons and make Molotov cocktails to fight Russian
invaders. No supporting information was found during the second expert mission. After
discussions with Ukrainian institutions, particularly the Office of the Ombudsperson, the
mission has also received assurances that civilians have not been involved in any way in these
operations and that the armed forces receive special training designed to ensure adherence to
human rights and IHL.

5. HUMAN SHIELDS

The mission confirmed the use of non-combatants as human shields, contrary to Article 51(7)
of AP | to the Geneva Convention.'®® The mission gathered evidence on episodes that had been
reported in the media since April.

Media, like the BBC News and The Economist, reported that Russian soldiers used over 300
Ukrainian civilians as human shields and held them captive for 25 days in March in the
basement of Yahidne School, where a major Russian military camp was located. According to
reports, 12 elderly people died in the cellar, and locals were tortured and killed. On 5 March
2022, Russian forces seized the village and used it as a base to launch an attack on the nearby
city of Chernihiv.t%

When the first evidence of the Bucha massacre surfaced in early April, Ukraine alleged Russian
forces retreating from the area near Kyiv of using children as human shields. To protect
themselves, Russian units withdrawing from Novyi Bykiv village reportedly placed Ukrainian
children's carriages in front of their tanks.!%
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Evidence of the use of non-combatants as shields was also discovered in the vicinity of Ivankiv.
On 1 April 2022, the BBC discovered clear evidence of Russian troops using Ukrainian
civilians as human shields near the Belarussian border in Obukhovychi. Villagers in
Obukhovychi claim that Russians holding back advancing Ukrainian forces kidnapped them at
gunpoint from their homes and held them captive in a school. Additionally, locals reported
seeing Russian troops shooting civilians and imprisoning others in and around the neighboring
town of lvankiv. Specifically, according to multiple witnesses, on 14 March, Russian soldiers
went door-to-door, rounding up about 150 civilians and locking them up in a local school, where
they were used as protection for Russian forces.'®°

Regrettably, there have been reports in other parts of Ukraine that Russian forces have
kidnapped local children and threatened their parents if they reveal troop coordinates.
According to the Ukrainian Ombudsman for Human Rights, Russian soldiers have used
Ukrainian children as human shields in Sumy, Kyiv, Chernihiv, and Zaporizhzhia regions.?®

In the village of Novyi Bykiv, close to the encircled city of Chernihiv, 106 kilometers north of
Kyiv, it is alleged that coaches of children were placed in front of tanks, according to some
eyewitness accounts from the recently liberated town of Bucha, near Kyiv. Furthermore, it was
claimed that children had been held as hostages in a number of flashpoints of violence across
the nation to prevent locals from providing the Ukrainian forces with the enemy's movement
coordinates.?%!

Russia claims that human shields were used on the Ukrainian side.?? The mission was unable
to determine the basis for this claim but could gather some information from media and a video
published by Der Spiegel reporting the testimony of a Ukrainian woman who accused Ukrainian
forces and Azov fighters to use civilians trapped in the Azovstal plant as human shields.?*® At
the same time, during the visit to Ukraine the representative of the State’s body excluded the
use of civilians as shields.

6. PASSIVE PRECAUTIONS TO BE TAKEN BY THE DEFENDER

There are currently 33 prisons in places where there are active hostilities. Although it is
unknown how many prisoners are housed in these facilities, it is estimated that there are roughly
48,000 prisoners in total. The shelling targeted five prisons. The pre-trial detention facilities in
Mariupol and Chernihiv, as well as three other prisons in the Mariupol, Berdiansk, and Kharkiv
regions, were specifically damaged by the attacks. Prisoner staff and prisoners were in bomb
shelters during the shelling. Some Ukrainian prisons are no longer under Ukrainian government
control, particularly those in the south (Kherson Oblast, Mykolaiv Oblast), east (Luhansk
Oblast), and other regions controlled by Russian Federation forces. During the meeting with
the Ministry of Justice, the mission was informed of concerns about the living conditions of
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prisoners in those prisons. The Ukrainian government is doing everything possible to keep
prisoners informed and provide them with food, water, and medical care. Furthermore,
Ukrainian institutions stated that the Ukrainian government is making every effort to evacuate
prisoners from prisons that may soon be occupied as well as the most dangerous areas.
However, as confirmed by Ministry of Justice representatives with whom the mission met, the
situation is difficult despite the government's best efforts.

7. SPECIALLY PROTECTED OBJECTS
a) Medical Units and Transport

The war has increased the demand for healthcare services while reducing the system's ability
to provide them, particularly in areas of active conflict. Between 23 February and 27 April
2022, 175 attacks were reported, resulting in 52 injuries and 73 fatalities in violation of 1HL.2%
These attacks against health facilities, transportation, personnel, patients, supplies, and
warehouses, put healthcare workers in danger, deny patients access to desperately needed care,
and damage the health system.?% The number is increasing. Indeed, as of 17 May 2022, the
World Health Organization has documented 226 attacks on such facilities since the Russian
invasion in late February. As of 2 June 2022, there had been 269 verified attacks on health
facilities, with at least 76 people killed and 59 injured. In 2021, a quarter of a million Ukrainians
were treated at the hospitals and ambulances that were attacked, according to a WHO
representative in Ukraine. In 2022, Ukraine alone has been the scene of two-thirds of all attacks
on healthcare facilities worldwide.?%

Data and accounts from patients evacuated show that the war in Ukraine is being conducted
with an outrageous lack of care to distinguish and protect civilians, according to Médecins Sans
Frontiéres (MSF) on 22 June 2022. Between March 31 and June 6, 2022, MSF medically
evacuated 653 patients by train from war-torn eastern areas to hospitals in safer parts of the
country. Over 40% of the war wounded transported by MSF's medical train were elderly and
children suffering from blast injuries, traumatic amputations, shrapnel and gunshot wounds.
According to the medical humanitarian organization, this demonstrates a disregard for civilian
protection, which is a serious violation of international humanitarian law.2%

b) Nuclear Power Stations

As already reported by the first mission, since the start of Russia's conflict with Ukraine,
Russian forces have seized control of the largest still-operating nuclear power plant in Europe,
Zaporizhzhia Nuclear Power Plant, in southeast Ukraine, as well as the Chornobyl Nuclear
Power Plant and its surroundings. A nuclear research facility in the eastern Ukrainian city of
Kharkiv suffered damage during shelling on 26 March 2022. The Zaporizhzhia plant is still
under Russian control, despite the fact that the majority of the Russian troops occupying
Chornobyl have departed, apparently due to radiation-related worries.?® As Energoatom
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explained, the online data transmission from Zaporizhzhia Nuclear plants to the International
Atomic Energy Agency (IAEA) on the State nuclear materials was interrupted by the actions
of the Russian who disconnected the Ukrainian operator VVodafone with which the IAEA has a
data transmission contract. Since the Zaporizhzhia NPP is still under Russian control, the
Ukrainian government declared on 7 June 2022, that a IAEA access to the nuclear power plant
would be possible only when control over it is returned to Ukraine.?’® On the other hand, a
delegation from the IAEA visited the Chornobyl nuclear power plant on 26 April 2022 after it
had been placed back under Ukrainian control.?!® The mission could ascertain that worries about
Russian attacks against nuclear plants persist, in the face of the most recent events that
occurred.?!

On 16 April 2022, three cruise missiles likely launched from Belarusian soil toward the city of
Mykolaiv flew over the location of the Pivdennoukrainska nuclear plant, which is the second-
largest nuclear plant and is located near the Mykolaiv region.?'? On 5 June 2022, the plant was
passed by a low-flying missile before it came crashing to earth.?!* Around the same time,
explosions were heard in the Darnytsia and Dniprovskyi neighbourhoods of Kyiv, where
Russian missiles hit municipal infrastructure, and the pictures that followed showed thick
plumes of smoke. A video of a Russian Kalibr missile flying over the Pivdennoukrainska
nuclear plant was made public by Energoatom, the country's nuclear energy operator.?!* The
operator said the missile flew critically low over the nuclear plant.?!> The security camera shows
that the firefight began when a Russian tank advancing on the facility was struck by a missile
from Ukrainian forces;?'® a 21-minute security camera video of the attack reveals that Russian
forces fired heavy weapons repeatedly at the plant's massive reactor buildings, which housed
nuclear fuel. Russian fire razed an administrative building directly in front of the reactor
complex, according to photos. A video from inside the plant also shows damage and what
appears to be a Russian shell that landed less than 750 meters from the Unit 2 reactor building.

c¢) Cultural Heritage and Places of Worship

As in the first report, the mission acknowledges considerable Ukrainian efforts to protect and
preserve cultural heritage in conformity with the IHL obligation of the defender to safeguard
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cultural property.?!’ Despite all these efforts, the mission takes note of an extensive list of
cultural heritage damaged during the armed conflict.?!® As of 22 June 2022, UNESCO confirms
the damage of 152 cultural sites®'® since 24 February 2022 — 70 religious sites, 12 museums, 30
historic buildings, 18 buildings dedicated to cultural activities, 15 monuments, 7 libraries, with
no detected damage to any UNESCO World Heritage site to date.??® Out of these, 14 cultural
sites were damaged in Chernihiv Region, 26 in Kyiv Region, 40 in Kharkiv Region, 4 in
Zaporizhzhya Region, 2 in Zhytomyr region, 45 in Donetsk Region, 12 in Lugansk Region, 8
in Sumy Region and 1 in Mykolaiv region. Among the damaged cultural sites are over 60
churches.

Russian forces damaged or destroyed the Kuindzhi Art Museum in Mariupol, the Soviet-era
Shchors cinema and a Gothic revival library in Chernihiv, the Babyn Yar Holocaust memorial
complex in Kyiv, the Soviet-era Slovo building??! and the regional State administration building
in Kharkiv, a 19th-century wooden church in Viazivka, Zhytomyr Region.?> Among more
striking incidents of destruction of cultural heritage, it is important to mention that according
to some reports, on 20 May 2022, two Russian Kh-22 supersonic bombs, in a direct hit,
decimated the Palace of Culture in the Ukrainian city of Lozova.??® Also, the burning down of
a historic wooden church??* in Svyatohirsk (part of Sviatohirsk Lavra monastery dating back to
1627, one of Ukraine's holiest Orthodox Christian sites) in eastern Ukraine in an attack in
Ukraine on 4 June 2022, deserves to be specifically mentioned. Ukraine's Culture Minister
Oleksandr Tkachenko said that “zhe Donetsk eparchy [diocese] of the Ukrainian Orthodox
Church has confirmed that in this temple, besides monks and nuns, there were 300 refugees,
among them disabled and elderly, and nearly 60 children, among them newborns .2% Ukraine
blamed Russian bombardment but Russia has accused retreating Ukrainian forces of starting
the blaze. The mission does not possess information substantiating any of these claims.

The data referred to by UNESCO however, covers only immovable cultural property as per

1954 Hague Convention, and does not cover all cultural heritage as defined under the 1972
Convention Concerning the Protection of the World Cultural and Natural Heritage, to which
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both Ukraine and the Russian Federation, are parties. It is thus reasonable to assume that the
damage to cultural property on such a large scale is highly likely to result in at least some cases
where it might be possible to prove that such destruction of cultural property cannot be justified
under IHL, as the cultural property itself in such individual cases was not used by Ukraine for
military purposes — which is lawful only in case of imperative military necessity — nor were the
incidental effects on cultural property of an attack against a lawful military objective
proportionate neither were all feasible measures taken to avoid them.??® The deliberate targeting
of cultural property that has not lost protection violates IHL and constitutes a war crime.??’
According to Lazare Eloundou Assomo, director of UNESCO’s World Heritage Centre, the
damage to historic sites is having terrible consequences on the country’s cultural identity. He
warned that targeting buildings bearing the UNESCO-backed Blue Shield can be considered a
war crime??8 and emphasized that UNESCO also recommended to mark, as quickly as possible,
key historic monuments, and sites across the country with the distinctive emblem of the 1954
Hague Convention, an internationally recognized sign for the protection of cultural heritage in
the event of armed conflict.??° This is particularly relevant, as concerns have been raised about
the proximity of historic monuments, works of art, churches, and other cultural properties due
to the use of explosive weapons with wide-area effects.?%

According to some sources 2,000 art objects are estimated to have been looted, and special
squads exist to track down and expropriate antiquities, such as Scythian artifacts, from
archaeological digs. These objects are to be relocated to Russia.?®! The mission wishes to
emphasize that pillaging or illicit trafficking of artefacts and museums’ collections, if
established, violate both IHL and IHRL and the neighbouring countries, as well as the
international community need to remain vigilant.

The mission notes that any prosecution will have to prove that the perpetrator(s) intentionally
targeted protected cultural property or (in the alternative) that the destruction of that property
was extensive and wanton, requiring gross negligence in targeting. Ukraine’s 2014 ad hoc
acceptance of ICC jurisdiction on its territory and the ICC Prosecutor’s initiation of an
investigation brings into play the provisions of Rome Statute Article 8(2)(a)(iv) (Grave
Breaches from the Geneva Conventions, including wanton destruction) and particularly,
8(2)(b)(ix) (intentionally directing attacks against cultural property).

Furthermore, an obligation to prevent and punish crimes is outlined in the GCs and API. Russia
and Ukraine are therefore required to establish sanctions for any misconduct, and if established,
the crimes are the object of universal jurisdiction where States have adopted that approach. The
grave breach provision of the GC 1V, Article 147, includes “extensive destruction and
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appropriation of property, not justified by military necessity and carried out unlawfully and
wantonly.” The 1954 Hague Convention requires State parties to “fake all necessary steps to
prosecute and impose penal sanctions” on individuals responsible for breaches of the
Convention. Interested States may thus choose to apply their national law, via universal
jurisdiction, to punish these crimes once established.

The mission also takes note, that the 1907 Hague Rules, the 1954 Hague Convention, the
Geneva Convention (1V) for Protection of Civilians (GCIV), and AP I all provide guidance for
occupying powers that reinforce the requirements to safeguard and respect cultural property.
The Hague Rules require the occupying power to restore public order and safety (Article 43),
respect public buildings (Article 55), and protect public institutions devoted to religion, charity,
arts, and historic monuments (Article 56). The occupation rules of the 1954 Hague Convention
require the occupier to support “competent authorities,” preserve cultural property, in close
cooperation with those authorities, and to ensure the military respects cultural property (Article
5). It is beyond the capacity of this mission to analyse how and where Russia has complied with
these provisions.

Moreover, the occupying power generally is required to restore the status quo ante after the
occupation has ended. Consequently, Russia has substantial obligations to mitigate damage and
work with “competent authorities” to further preserve and protect the cultural heritage in all the
areas under its occupation and effective control.

Finally, the mission also encountered reports,?? arguing that that there is a “very serious risk
of genocide” in Ukraine, citing the “destruction of cultural and sacred sites” as an indicator.

d) Schools

Civilian facilities that are essential for children’s wellbeing continue to be damaged or
destroyed. According to Ukraine's Ministry of Education and Science, as of 2 June 2022, at
least 1,888 schools have been damaged or destroyed by shelling and bombing since the conflict
erupted on 24 February 2022. One out of every ten schools that were attacked was completely
destroyed, and more than half of the damaged schools was located in eastern Ukraine. That is
more than double the number that was recorded in the same area from 2014 to 2021, when about
750 schools were damaged, destroyed or forced to close.?

Since its very beginning, the war was marked by school attacks. On the morning of 25 February
2022, a nursery school in north-eastern Ukraine where civilians had sought refuge was hit by
widely prohibited cluster munitions. Three were killed and another person was injured. The
attack appears to have been carried out by Russian forces operating nearby, allegedly using
cluster munitions in populated areas. Amnesty International confirmed that a 220mm Uragan
rocket launched cluster ammunition against both the Sonechko kindergarten and the
kindergarten of the city of Okhtyrka in the Sumy Oblast, where residents had sought shelter
from the fighting.23* The list of the schools that are destroyed is updated daily.

The number of attacks on educational facilities grows progressively over time. Attacks not only
cause devastating injuries on children, both physically and emotionally, but they also deprive
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days-during-first-7-years-conflict.

234 Ukraine: Cluster munitions kill child and two other civilians taking shelter at a preschool, Amnesty
International, 27 February 2022, at https://www.amnesty.org/en/latest/news/2022/02/ukraine-cluster-munitions-
kill-child-and-two-other-civilians-taking-shelter-at-a-preschool
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hundreds of students of the chance of receiving a good-quality education. Sometimes, a
community’s only place of learning is destroyed.?®

School shooting is "a tragedy for the children,” the director of School 50 in the town of
Gorlovka said as he stood outside the brick building shortly after the 27 February 2022 attack.
Two women, a teacher and the assistant headmaster, were killed, their bodies covered by blood-
splattered books and papers, while shards of broken glass and debris littered the concrete where
once children had played, flown kites and posed for photos with friends.?®

The war has disrupted the education of 7.5 million children in Ukraine. More precisely, an
estimated 5.7 million school-aged children (ages 3-18) have been affected by the war.
Currently, many Ukrainian schools are closed or are being used by the military. For example,
according to information reported in April 2022, Russian reinforcements in Bucha established
their base in an apartment complex behind School No. 3, the main high school on VVokzalna, or
Station Street, and stationed a sniper in a high-rise building still under construction. In addition,
five bodies were discovered in a cellar at a children's summer camp that Russian units had used
as a base.?¥’

In many cases, schools are used as shelters. Indeed, many thousands of children within Ukraine
have been displaced; some are using the remaining schools as shelters from the war.?*® More
than 4,000 education institutions are used for humanitarian purposes as shelters for IDPs,
centres for collecting and distributing humanitarian aid, or for preparing meals for IDPs.?*° Due
to the bombing of educational facilities, schools are at risk of becoming death traps.

On 8 May 2022, a school in the eastern village of Bilohorivka, Luhansk Oblast, which like
School 21 in Chernihiv was being used a shelter, was bombed by Russian forces during
the Battle of Severodonetsk. As many as 60 people were feared to be killed.?*® The attack
against School 21 in Chernihiv occurred on April 13. The school had been kept open as a shelter
for families. The word "children” had been sprayed in large bold letters on the windows in the
hope that Russian forces would see it and spare the building. The bombs fell nevertheless and
at least nine people have died, including a 13-year-old boy.?*! In Chernihiv alone, the city
council reported that only seven out of the city's 35 schools were unscathed. Three were
reduced to rubble.?*?
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All the evidence gathered indicates that Russia’s intentional attacks on schools and other
civilian facilities can be proved on a large scale. Evidence gathered refutes claims that schools’
destruction was merely collateral damage.

Schools are used by Russian occupiers also to imprison civilians. As reported by Human Right
Watch on 18 May 2022, in Yahidne, Russian forces imprisoned over 350 villagers, including
at least 70 children, five of whom were infants, in a schoolhouse basement for 28 days, severely
restricting their ability to leave even for a brief period of time. There was little air or space to
lie down, and people had to use buckets to relieve themselves. As reported by witnesses,
someone who had previously worked at the school recalled, "After a week, everyone was
hacking up blood; almost every child had a high fever, cough spasms, and would throw up; that
prolonged sitting can cause bedsores in some people. Ten old people passed away" 243

8. USE OF WEAPONS

The mission gathered information on the use of indiscriminate weapons in the country's
east, such as the FAB-250, metal dart shells, and cluster bombs, resulting in civilian
casualties and damage to civilian objects.?**

The FAB-250s are among the most commonly used Russian bombs against Ukrainian towns
in the Kyiv oblast, including Bucha, Hostomel, and Borodyanka. According to
investigators, these powerful, unguided bombs destroyed at least eight buildings in towns
north of Kyiv, killing hundreds. The FAB-250 is a highly inaccurate airdropped bomb that
was widely used by the former Soviet Union in Afghanistan and by Russia in Syria.?*®

A Russian missile strike hit two residential buildings on 23 April 2022. According to Ukraine,
it killed eight civilians and injured 18 or 20 others. A three-month-old baby, his mother, and
the baby's maternal grandmother were killed by a missile that struck a residential building.24®

As of 22 June 2022, the populated areas of Turya, Myropilske, and Slavhorod in the Sumy
region came under fire from Russian troops using tube artillery. In the vicinity of the towns of
Bohorodychne, Nova Dmytrivka, Novopavlivka, Kurulka, Dolyna, Pryshyb, Krasnopillia,
Virnopillia, Ridne, Chervone, Shnurky, Chervona Poliana, Karnaukhivka, Velyka
Komyshuvakha, and Semylanne, the Russians used tube and rocket artillery.

a) Cluster Munitions

The mission collected a number of pieces of information that cluster munitions are being used
in the international armed conflict in Ukraine in 2022, resulting in civilian casualties and
damage to civilian objects.

The 2008 Convention on Cluster Munitions prohibits these weapons due to their indiscriminate
effect and the long-lasting danger posed to civilians.?*” It calls for the destruction of stockpiles,
the clearing of areas contaminated by cluster munitions remnants, and the assistance of victims.

243 Ukraine: Executions, Torture During Russian Occupation, Human Rights Watch, 12 May 2022, at
https://www.hrw.org/news/2022/05/18/ukraine-executions-torture-during-russian-occupation.

244 Plights of civilians In Ukraine, OHCHR, 10 May 2022, at https://www.ohchr.org/en/press-briefing-
notes/2022/05/plight-civilians-ukraine.

245 Lorenzo Tondo and Isobel Koshiw, How The Guardian documented Russia's use of illegal weapons, The
Guardian, 24 May 2022, at https:/www.theguardian.com/world/2022/may/24/ukraine-destruction-how-the-
guardian-documented-russia-use-of-weapons.

246 Davies Caroline, Odesa missile attack: My world was destroyed by a Russian missile, BBC, 24 April 2022, at
https://www.bbc.com/news/world-europe-61210699; Joe Ruiz, Maureen Chowdhury, Mike Hayes, Simone
McCarthy, Amy Woodyatt, Amir Vera, Helen Regan and Andrew Raine, Russia-Ukraine news, 25 April 2022, at
https://edition.cnn.com/europe/live-news/russia-ukraine-war-news-04-24-
22/h_3f65b85b8497d5406bc752ch5h7d25b8.

247 Convention on Cluster Munitions, adopted May 30, 2008, Dublin Diplomatic Conference for the Adoption of
a Convention on Cluster Munitions, CCM/77, entered into force August 1, 2010, at
https://www.clusterconvention.org/.

48



Russia and Ukraine, however, are not among the treaty's 110 State parties. Nonetheless, the use
of cluster munitions in populated areas invariably violates IHL prohibitions on using weapons
that cannot distinguish between civilians and combatants.?*3

Russian armed forces have used at least six types of cluster munitions in attacks that have
resulted in hundreds of civilian casualties and damage to civilian objects, including homes,
hospitals, and schools, since Russia's invasion of Ukraine on 24 February 2022. There is
evidence that Ukrainian forces used cluster munitions at least once.

Although the precise number of Russian cluster munition attacks is unknown, hundreds have
been evidenced, reported, or alleged, many of them in populated areas. Cluster munitions have
hit at least eight of Ukraine's 24 oblasts (provinces): Chernihiv, Dnipropetrovsk, Donetsk,
Kharkiv, Kherson, Mykolaiv, Odesa, and Sumy.24°

On 7, 11 and 13 March 2022, Russian forces launched cluster munition rockets into populated
areas in Mykolaiv, killing and injuring civilians while damaging homes, businesses, and civilian
vehicles. One of the 13 March 2022 attacks appeared to have killed nine people who were lined
up at a cash machine.?°

The New York Times reported on 19 June 2022 that it had reviewed over 1,000 photographs of
potentially illegal munitions. It discovered photographic evidence of widespread use of cluster
munitions in a variety of civilian settings. It was noted that the majority were unguided, with a
proclivity to cause collateral damage to civilians. It also discovered instances of other types of
weapons that may be illegal under international law, such as land mines.?!

Following Russia's withdrawal from the Kyiv region in early April, evidence of cluster
munitions — shells or bombs that release dozens of smaller munitions — was discovered in the
wreckage of cars, streets, and civilian buildings, as well as dead bodies. Wrecks of dozens of
cars in Bucha and Borodyanka show the distinctive holes caused by Russian military cluster
bomb submunitions. In other parts of Ukraine, cluster munitions and cluster bombs have also
been widely reported. On 4 April 2022, for example, when a team from Médecins Sans
Fronti¢res (MSF) entered a cancer hospital in Mykolaiv, several explosions occurred near the
staff.2> The submunitions in a cluster bomb are designed to release over a wide area, but they
do not always explode, posing an additional future risk to civilians.

A Russian cluster rocket near a farm village in Hostomel, and fragments from RBK-500 cluster
bombs with PTAB-1M submunitions and cluster rockets hit towns north of Kyiv. Cluster bombs
had such a large impact in these areas that they hit and killed numerous animals in some cases.
A short distance from the Hostomel cluster bomb, the carcasses of two horses bear clear
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evidence of its submunitions.?>® The weapons were used in areas with no military personnel or
infrastructure.

The Russian government has made no denials about the use of cluster munitions in Ukraine but
it has repeatedly denied targeting civilians and has accused Ukraine of fabricating allegations
of war crimes.?®* It has accused Ukraine of using cluster munitions on 14 March 2022 in
Donetsk, but this has not been independently confirmed.?%®

On 8 April 2022, a Tochka missile struck a railway station in Kramatorsk: 4,000 civilians were
there, the majority of whom were women and children. Officials in Ukraine blamed Russia for
the attack. The final death number was 60 civilians, including seven children, and 111
injured.?® The Russian Ministry of Defence denied the allegations, claiming that the Tochka-
U missile was only used by Ukrainian forces.?®” Analysts, however, claim that images and
videos on social media appear to show Russia using the missile.®

According to media reports, Ukrainian forces used cluster munitions in Husarivka, Kharkiv
oblast, on 6 or 7 March 2022, when Russia occupied the village. The Ukrainian government
has not denied the use of cluster munitions, stating however that the Ukrainian Armed Forces
"strictly adhere to the norms of international humanitarian law".2%°

During the visit to Ukraine, the Ukrainian State bodies confirmed that the Ukrainian Armed
Forces strictly observe the IHL also regarding the use of not permitted weapons.

As of 9 May 2022, 98,864 items of unexploded ordnance, including submunitions and
landmines, had been cleared and destroyed by Ukraine's State Emergency Service.?®® During
the first seven weeks of the conflict, 29 workers were reportedly killed and 73 were injured
while doing demining and related work. On 17 April 2022, three emergency workers from
Kharkiv were killed while clearing cluster munition remnants.25!

253 |bidem.

254 1bidem.

255 | etter from the permanent representative of the Russian Federation to the United Nations, addressed to the
Secretary General and the President of the Security Council, 15 March 2022, at https://documents.un.org/
prod/ods.nsf/xpSearchResultsM.xsp.

256 Office of the High Commissioner for Human Rights, Bachelet urges respect for international humanitarian law
amid growing evidence of war crimes in Ukraine, OHCHR, 22 April 2022, at https://www.ohchr.org/en/press-
releases/2022/04/bachelet-urges-respect-international-humanitarian-law-amid-growing-evidence; Carolin Vakil,
Death toll in Ukraine train station bombing reaches 59, including 7 children, The Hill, 14 April 2022, at
https://thehill.com/policy/international/3269176-death-toll-in-ukraine-train-station-bombing-reaches-59-
including-7-children/.
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to flee Russian onslaught, CNN, 11 April 2022, at https://edition.cnn.com/2022/04/08/europe/kramatorsk-railway-
station-strike-intl/index.html; Max Bearak, Louisa Loveluck, In Bucha, the scope of Russian barbarity is coming
into focus, Washington Post, 6 April 2022, at https://www.washingtonpost.com/world/ 2022/04/06/bucha-
barbarism-atrocities-russian-soldiers/

258 Kramatorsk station attack: What we know so far, BBC, 9 April 2022, at https://www.bbc.com/news/ world-
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forces-cluster.html#:~:text=%E2%80%9CThe%20Armed%20Forces%200f%20Ukraine, prohibited%
20by%20the%20Geneva%20Conventions.%E2%80%9D.

260 Ukraine’s State Emergency Service Facebook Homepage, at
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Washington Post, 15 April 2022, at https://www.washingtonpost.com/world/2022/04/15/ukraine-clearing-
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b) Other Controversial Weapons, in Particular Incendiary Weapons
Incendiary weapons

Incendiary weapons are among the most heinous weapons used in modern warfare. These
weapons, which generate heat and fire by a chemical reaction with a flammable substance,
cause immediate and long-term human suffering as well as the destruction of homes and other
civilian structures.

Incendiary weapons are not covered by the Chemical Weapons Convention, which entered into
force in 1997. However, they are subject to the 1983 Convention on Certain Conventional
Weapons, which limits the use of fire weapons without prohibiting them entirely and to its
Protocol 111262 This type of weapon is 'prohibited in all circumstances' against civilians,
according to the protocol. Both Russia and Ukraine have incendiary weapons, which they have
used in previous conflicts.

According to photo and video evidence, the Russian military is still using incendiary and cluster
munitions against Ukrainian forces. On 15 May 2022, a video surfaced showing the Azovstal
plant in Mariupol being shelled by what appear to be incendiaries. About 20 rockets were seen
exploding one after the other, each releasing an orange spray that densely covered a square of
500 meters on each side, made up of concrete, asphalt and the roofs of the buildings at the heart
of the famous steel plant. When spray touched the ground, the pellets produced a brief flash and
then remained incandescent, producing white smoke and sometimes a burst of flame.2®3

Ukraine has repeatedly accused Russian troops of using phosphorus bombs, incendiary
weapons prohibited against civilians but permitted against military targets. Ukrainian officials
claim that phosphorus weapons, which leave a distinctive white trail in the sky, were used
against a village in the Lugansk region and at Irpin outside Kyiv.?* Many videos and witnesses
can support these accusations.

Thermobaric weapons

Since its invasion of Ukraine on 24 February 2022, Russia has been accused of using vehicle-
borne thermobaric rocket launchers. There have also been reports of Ukrainian forces
employing thermobaric weapons in the form of shoulder-launched weapon systems.
Thermobaric bombs are a type of explosive that ignites oxygen using aerosolized fuel (fuel
droplets suspended in air).2%® IHL does not expressly prohibit thermobaric weapons. However,

%2 Russia using phosphorus bombs in Ukraine? incendiary weapons & its use, WION, 5 April 2002, at
https://www.wionews.com/photos/russia-using-phosphorus-bombs-in-ukraine-incendiary-weapons-its-use-
4666294#russia-using-phosphorus-bombs-466605.
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mariupol/#mariupol; Burning munitions cascade down on Ukrainian steel plant, video shows, Reuters, 11 May
2022, at https://www.reuters.com/world/europe/burning-munitions-cascade-down-ukrainian-steel-plant-video-
2022-05-15/; Emmanuel Grynszpan, Ukraine: A rain of forbidden firebombs falls on the Azovstal factory, Le
Monde, 18 May 2022, at https://www.lemonde.fr/en/international/article/2022/05/18/a-rain-of-forbidden-
firebombs-on-the-azovstal-factory 5983906 4.html

264 Russia using phosphorus bombs in Ukraine? incendiary weapons & its use, WION News, 5 April 2022, at
https://www.businessinsider.com/video-russia-hits-ukraine-troops-with-thermobaric-bombs-ukraine-says-2022-
5?2r=US&IR=T; Russia to use more deadly weapons in Ukraine war, Gulf Today, 12 June 2022, at
https://www.gulftoday.ae/news/2022/06/12/russia-to-use-more-deadly-weapons-in-ukraine-war; Rain of Hell:
What are White Phosphorus bombs Russia is accused of using against Ukraine?, The Print, 18 May 2022, at
https://theprint.in/world/frontline-ukraine/rain-of-hell-what-are-white-phosphorus-bombs-russia-is-accused-of-
using-against-ukraine/961358/.
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Jerusalem Post, 5 April 2022, at https://www.jpost.com/international/article-703328; Russia appears to use
thermobaric weapons as Donbas progress slow, Youtube, 27 May 2022, at https://www.youtube.com/
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because thermobaric bombs absorb so much oxygen in the environment, they can suffocate
people hiding in bunkers. Due to the pressure wave, they can also suck air from people's lungs
or even burst them. Thermobaric weapons have a very wide impact area and thus cause
indiscriminate damage. Then, in terms of the use of such weapons, it follows IHL rule that
military actions must target military targets. Anyone who uses a weapon on civilians
indiscriminately or intentionally commits a war crime.

As of 27 May 2022, Ukraine accuses Russia of using thermobaric weapons in the latest battle
for the Donbas region of eastern Ukraine, whose powerful blasts can wreak havoc on people
and buildings.?®® Many videos and witnesses can support these accusations.

Antipersonnel mines

The Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of
Antipersonnel Mines and on their Destruction of 1997 prohibits the use, production,
stockpiling, and transfer of antipersonnel mines.?®” Russia is not one of the 164 State parties.
Ukraine signed the treaty on 24 February 1999 and ratified it on 27 December 2005. At least
seven types of antipersonnel mines have been used by Russian forces in at least four regions of
Ukraine: Donetsk, Kharkiv, Kyiv, and Sumy.

Also, Russia seems to employ a newly developed type of mine known as POM-3, also known
as "Medallion™, which is equipped with a seismic sensor that detects an approaching person and
ejects an explosive charge into the air. According to the limited information available publicly
on this landmine, the subsequent detonation of the charge and metal fragments it projects can
cause death and injury within a 16-meter radius.?®® Human Rights Watch reported that Russian
forces fighting in Ukraine have used prohibited antipersonnel mines in the eastern Kharkiv
region. The antipersonnel mines were discovered on 28 March 2022 by Ukrainian explosive
ordnance disposal technicians.?®®

The impact of antipersonnel mine use can also be seen in the denial of access to civilian homes,
infrastructure, transportation routes, and agricultural lands. Moreover, evidence suggests that
the use of landmines in fields, rural paths, and roads has an impact on agricultural production.
Also, millions of people are at risk from anti-personnel and anti-vehicle mines, as well as other
unexploded or abandoned ammunition left behind in Ukraine. They will take years to remove,

watch?v=Jvg5yCrknKc; What is a thermobaric or vacuum bomb?, BBC News, 10 March, 2022, at
https://www.bbc.com/news/business-60571395.
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https://www.youtube.com/watch?v=JvgsyCrknKc; Sophia Ankel, Video shows huge explosions Ukraine says are
Russian  thermobaric bomb  strikes on its positions, Business Insider, 27 ay 2022, at
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complicating reconstruction efforts and making it dangerous for people to return to their
previous daily lives.?"®

9. UNLAWFUL METHODS OF WARFARE

Since 1 April 2022, the mission has received no information about the use of unlawful warfare
methods in violation of IHL.2"* Nevertheless, some reports argue that at least amidst the
devastation of the siege of Mariupol, one method of Russian warfighting that has become
prominent is the deprivation of food, water, and other essentials and that the starvation of
civilians was used as a method of warfare, prohibited by article 54 of API and codified as a war
crime in article 8(2)(b)(xxv) of the Statute of the ICC. Starvation methods are prohibited
because of their multifaceted, destructive, and torturous impacts on individuals and societies,
but as those consequences are gradual and often shaped by a combination of conditions and
intervening factors, it can be difficult to trace the specific harms associated with starvation in a
particular context to specific military operations.?’?

10. NAVAL WARFARE
a) Publication of a Contraband List

As already underlined by the first mission report, in order to exercise belligerent rights vis-a-
vis merchant vessels (M/Vs), a party must publish a contraband list?”® concerning goods
destined for territory controlled by the enemy and capable of being used in armed conflict, while
goods with a neutral destination coming from a belligerent port do not constitute contraband 27
The mission did not get any information about the publication of a contraband list by Russia.

b) Destruction of Neutral Ships

The mission gathered information on Russia’s indiscriminate attacks on neutral ships resulting
in the destruction of vessels and injuries to the crew. Under IHL, neutral merchant vessels
(M/Vs) may only be attacked if, they constitute military objectives.?”

Over 1,000 seafarers are stranded in the Black Sea and the Sea of Azov on board foreign-flagged
vessels with insufficient provisions, drinking water, and medical supplies. An estimated 100
foreign-flagged ships are caught in the direct line of fire, surrounded by an imposed Russian
blockade and reported sea mines, with few options for evacuation. According to available
information, a seafarer has died as a result of a missile attack, Russian armed forces have
reportedly targeted merchant ships, and a foreign-flagged vessel sank this week after being
heavily and indiscriminately attacked by a missile.?’®

Among the cases, the Commonwealth of Dominica Maritime Administration reports that on 4
April 2022, the motor vessel AZBURG IMO number 9102899 was hit indiscriminately by two
missile shells while berthed in the port of Mariupol. After intentionally shelling the vessel twice
the day before, Russian armed forces opened fire on the vessel around 22:40 LT on 4 April

270 Geneva International Centre for Humanitarian Demining, Clearing landmines from Ukraine may take decades;
Work to find, map, and remove them has already begun, 13 May 2022, at https://www.gichd.org/en/what-we-
do/our-news/news-detail/clearing-landmines-from-ukraine-may-take-decades-work-to-find-map-and-remove-
them-has-already-begun/.

2L AP, 1, Art.38.

272 Red Cross prohibits use of its emblem on humanitarian vehicles - Zelensky, Ukrinform, 8 March, 2022, at
https://www.ukrinform.net/rubric-ato/3423671-red-cross-prohibits-use-of-its-emblem-on-humanitarian-vehicles-
zelensky.html;

273 San Remo Manual (SRM), para 149.

274 SRM para 148; Helsinki Principles, para 5.2.3.

275 API Art. 52 (2); see also SRM, art 67(F).

276 Human Rights at Sea, War crimes against seafarers and neutral merchant vessels warrant accountability, at
https://www.humanrightsatsea.org/news/war-crimes-against-seafarers-and-neutral-merchant-vessels-warrant-
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2022. The specific characteristics of the vessel's firing remain unknown; however, the crew
reported shelling, bombing, and repeated missile hits, resulting in a fire in the engine room. The
crew was able to escape and seek refuge on board neighbouring vessels. One person was found
injured and received medical attention?’’.

The Administration received additional reports of heavy fighting and intense shelling in the
port area by Russian armed forces.

Another critical issue is the threat to maritime safety posed by free floating mines. Naval mines
laid by belligerents over which they have lost control and are left adrift, continue to pose threat
and indicate the violation of the obligation to protect merchant shipping from collateral
damage.?’®

Ukraine stated in a Circular Letter No. 4544 addressed to the IMO on 31 March 2022, that due
to Russian Federation aggression and drifting mines, the safety of international shipping via a
"Blue Corridor" in the Black Sea cannot be guaranteed.?’®

The International Maritime Organization (IMO) has received reports of free-floating sea mines
in the Black Sea region, including off the coasts of Romania and Turkey, as a result of the
ongoing conflict in Ukraine, which poses a serious and immediate threat to the safety and
security of the region's crews and vessels.?°

Authorities in coastal nations have detected and deactivated drifting mines in the Western Black
Sea. The latest regional authority statement, confirming another mine sighting, demonstrates
that the threat of drifting mines in the Southwest part of the Black Sea remains.?

c) Measures against Enemy Merchant Vessels

Merchant ships are currently unable to enter or leave the country for fear of colliding with mines
or being attacked, as happened to the Ukrainian merchant vessel on 27 February 2022, as
mentioned in the first report. Currently Ukraine's ports are closed. Ships are unable to enter or
exit. While the mission may have gathered data on Russian attacks on foreign merchant ships,
it did not gather data on Ukrainian merchant ships.

d) Blockade

For naval blockades to be lawful they must be declared and notified to all Powers (neutral and
enemy), and must specify the commencement, duration, location, extent of blockade and period
within which vessels of neutral States may leave blockaded coastline.?®> However, the
establishment of a blockade is prohibited if “it has a sole purpose of starving the civilian
population or denying it other objects essential for its survival;” or “the damage to the civilian
population is, or may be expected to be, excessive in relation to the concrete and direct military
advantage anticipated from the blockade”.?®3 Under IHL specific obligations for the blockading
party to provide for free passage of foodstuff and other essential supplies only relate to instances

27T Commonwealth of Dominica Maritime Administration, DMA condemns Russian sinking of Dominica-flag
vessel Azburg, 5 April 2022, at https://dominica-registry.com/dma-condemns-russian-sinking-of-dominica-flag-
vessel-azburg/

278 SRM, paras 82-86.

279 International Maritime Organization, Circular Letter No.4544 -Statement from Ukraine, 31 March 2022, at
https://wwwcdn.imo.org/localresources/en/MediaCentre/HotTopics/Documents/Black.

280 International Maritime Organization, Circular Letter No.4573 24 May 2022, at Circular Letter N0.4573 -
Maritime Security Threat Posed By Free Floating Sea Mines In TheBlack Sea Region (Secretariat).pdf (imo.org)
21 NATO, Risk of collateral damage in the North Western and Southwest Black Seal, 21 June 2022, at
https://shipping.nato.int/nsc/operations/news/-2022/risk-of-collateral-damage-in-the-north-western-black-sea-2.
See also, Last NAVAREA Il warning broadcasted, at https://armada.defensa.gob.es/ihm/Aplicaciones/
Navareas/Index_Navareas xml_en.html

282 SRM, paras 93-94.

283 SRM, para 102.
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whereby the civilian population of the blockaded territory is inadequately provided with food
and other objects essential for its survival 3

As mentioned in the first mission report, on 24 February the Russian Defence Ministry
suspended the movement of commercial vessels in the Sea of Azov until further notice 2%

Russia continues to enforce its declaration of the suspension of movement of commercial
vessels in the Sea of Azov, which may qualify as a declaration of the blockade. Ports in Ukraine
are closed, whereby ships cannot enter or leave. Because of that, millions of tons of grain remain
trapped in the Ukrainian ports and on ships unable to move, which significantly affects the
global food and agricultural supplies threatening to result in a global hunger crisis.?®

The World Food Programme (WFP) called for the immediate opening of the Black Sea ports to
allow critical food from Ukraine reaching people facing food insecurity in other countries where
millions are on the brink (e.g. Afghanistan, Ethiopia, South Sudan, Syria and Yemen).?8’

Anyway the mission would like to consider some aspects. Aside from the suspension of
maritime traffic, there is no additional information available indicating the notification of a
blockade or an establishment of a blockade that would satisfy the notification requirement, such
as an announcement of the blockade's commencement, location, and extent.

Furthermore, coastal nation’s authorities, like NAVAREA III's responsible for the Black Sea
region, warning about mined areas and other dangerous areas due to ongoing military
operations®® make no mention of the existence or notification of a Russian naval blockade.
Neither does the IMO, which appears to be concerned about the safety of seafarers in the area
and has advocated for a maritime corridor to ensure that merchants can safely leave ports with
their vessels.

It is worth considering that the Sea of Azov measures approximately 360 km by 180 km. The
ports in the Azov Sea are not only Ukrainian but also Russian ports that are still operational.
Because of geographical features, the sea can be easily closed off by blocking the Kerch Strait.
However, it has been reported that traffic through the Strait is not suspended but rather reduced.
Furthermore, ships are congregating at the Kerch Strait's approaches. Meanwhile, Russia is
allowing ships to transit from the Azov Sea to the Black Sea.?®

To begin with, this would imply that Russia is not blocking all traffic and is not enforcing a
blockade in an impartial manner. Second, if it did, one should question whether blocking the
entrance to the Sea of Azov amounts to blocking all maritime traffic from enemy ports or coasts,
bearing in mind that the Sea of Azov is large and has several commercial ports, including
Russian ports. The challenge of leaving port is a combination of an announcement of a

284 SRM, para. 103. See also Rule 53, ICRC Customary IHL.

285 Russia confirms suspension of movement of commercial vessels in the Azov sea — Interfax, Reuters, 24
February 2022, at https://www.reuters.com/article/ukraine-crisis-russia-shipping-grains-az-idAFR4N2U2026.
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crisis; The Maritime Executive, Op-Ed: Russian Blockade Could Starve Millions, But is it a War Crime?, 27 May
2022, at https://www.maritime-executive.com/editorials/op-ed-russian-blockade-could-starve-millions-but-is-it-
a-war-crime.

287 World Food Program, War in Ukraine: WFP calls for ports to reopen as world faces deepening hunger crisis, 6
May 2022, at https://www.wfp.org/stories/war-ukraine-wfp-calls-ports-reopen-world-faces-deepening-hunger-
crisis.

28 See, NAVAREA Il 2022/0118 and 2022/0092 and NAVAREA Il 2022/0093, at at
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suspension of navigation, threats, security, logistical challenges, and a restrictive Kerch Strait
entrance procedure.?*

As a result, it appears that, while various factors have effectively reduced maritime traffic into
and out of Ukrainian ports in the Sea of Azov, Russia has not established a naval blockade in
the Sea of Azov. As a result, Russia cannot use any belligerent rights derived from a legally
established blockade to impose a blockade on vessels.

The mission is nevertheless concerned over the consequences that the blockade may have on
the civilian populations in third States.

Russia has also destroyed the second-largest Ukrainian grain terminal in Mykolaiv.?%*

Russia denies responsibility for the international food crises and claims that it has already made
necessary commitments and that it is Ukraine that has to clear its ports of mines to allow for
the resumption of grain shipments.?°2 Ukraine on the other hand claims that Russia will use the
possible humanitarian corridors to its advantage and that it needs “effective security guarantees”
before it can start shipments.?®® Talks between Ukraine, Russia and Turkey to allow for a safe
passage of grain, are ongoing,?°* whereby no solution for the shipment of grain from ports under
the control of Ukraine has been reached. However, on 22 June the first neutral (Turkish) M/V
left Ukraine’s port of Mariupol, which is occupied by Russia.?%

There have been reports of Russian forces stealing tons of grain from Ukraine and Ukrainian
farmers without any financial compensation.?®® Under IHL pillage, i.e., the appropriation of
public and private movable property is strictly prohibited.?®” Moreover, in the occupying
territories, private property cannot be confiscated,?®® pillage is strictly forbidden®®® and
requisitions in kind and services shall not be demanded from municipalities or inhabitants
except for the needs of the army of occupation.®®° The mission is not aware of any requisition
procedures in the above-mentioned cases of stealing grain. The reported behaviour of the
Russian soldiers, therefore, amounts to pillage, which constitutes a violation of IHL and a war
crime.30!

290 Martin Fink, The war at sea: is there a naval Blockade in the Sea of Azov?, Lieber Institute, 24 March 2022, at
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e) Possibility for Neutral Ships and Their Crews to Leave

Allegedly, 70 vessels from 16 countries remain stranded in 6 Ukrainian ports (Kherson,
Mykolaiv, Chornomorsk, Ochakiv, Odesa and Yuzhny/Yuzhne).3%? Between 450%% and 1,000
seafarers are believed to be stranded on board of these vessels with limited access to vital
supplies.®** A dire humanitarian situation could arise as it is reported that seafarers continue to
be attacked and are now low on supplies.®®® IMO has been calling for a Blue Safe Corridor to
allow the safe evacuation of seafarers and ships from high-risk and affected areas in the Black
Sea and the Sea of Azov.3% Russia claims that its armed forces have created conditions for the
operation of two maritime humanitarian corridors in the Black Sea (Kherson, Mykolaiv,
Chornomorsk, Ochakiv, Odesa and Yuzhny/Yuzhne) as well as the Sea of Azov (Mariupol).3°’
However, according to Russia, the high mine danger posed by Ukraine prevents these ships
from entering the high seas.®®® On the other hand, Ukraine disputes the Russian unilateral
corridor and accused Russia of mine-laying activities.>®® There have been calls for the
establishment of the internationally secured maritime humanitarian corridor, which would
provide greater reassurance to seafarers.31°

C.CONCLUSIONS

As previously found by the first mission, the second one has determined that IHL is still
being ignored or marginalized in the context of the war in Ukraine. Using many official and
unofficial sources it managed to gather evidence on indiscriminate bombings of civilian
areas, incidents of direct targeting of civilians, the execution of civilians, and the destruction
of hospitals, schools, and other civil facilities. Thanks to the meetings that the mission was
able to have with institutional bodies and international organizations, especially during the
visit to Ukraine, it was possible to gather further information on the specific issues that will
be further analyzed.
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On the basis of the data and information that was gathered, the mission concludes that the
Russian invasion has resulted in unnecessary and disproportionate harm to civilians due to
the Russian military carrying out both deliberate attacks against civilian targets and
indiscriminate attacks in densely populated areas in manifest disregard of the principle of
distinction; by employing cluster munitions, a type of weapon prohibited by international
law,*!! and by using wide-area explosive weapons such as air-dropped bombs, missiles,
heavy artillery shells, and multiple-launch rockets. Furthermore, the massive use of
submunitions that do not explode immediately exposes civilians to risks for years. Their use
even outside populated areas raises serious concerns about disproportionate and long-term
indiscriminate effects®!2. The Russian forces' attacks caused damage to or destroyed civilian
facilities such as houses, hospitals, schools, kindergartens, nuclear power plants, historic
buildings, and churches. The war has also caused environmental disasters such as air, soil,
and water pollution, and the sanitary and epidemiological situation in many cities is
deteriorating. Ukrainian national authorities have started monitoring potential cholera
outbreaks across the country calling Mariupol’s situation especially dire. Indeed, decomposing
garbage and corpses have contaminated the city's drinking water.3®

As with the first mission, the experts of the second mission expected to be informed on what
military advantages the attacking forces were seeking. This would have allowed them to
evaluate the evidence collected more clearly. Unfortunately, no such information was provided
on Russia's behalf. Nonetheless, the evidently huge numbers of civilians killed or injured, as
well as civilian buildings destroyed, many of which stand far apart from where the ground
forces were actually fighting (and would therefore entail that every building defended by
Ukrainian forces or civilians constituted a military objective), led the mission to believe that in
all reported cases it is highly unlikely that the military advantage sought was significant enough
to justify the negative impact on civilians. The proofs of incidental losses of civilian lives, the
injuries to civilians, and damages to civilian buildings gathered during the mission appear to be
largely disproportionate with respect to the expected practical and direct military advantages.
This constitutes a violation of the proportionality principle. Furthermore, the anticipated losses
are clearly excessive, which may constitute a war crime.

All of these deaths, injuries, and damages resulted in an increasing number of refugees and
internally displaced people, according to the United Nations Agencies. As of 21 June 2022,
according to the United Nations Commission for Refugees (UNHCR) more than 8 million
people (8,007,014) have left their homes; more than 5.2 million (5,261,278) of these people
have sought refuge in Europe. More than 3.5 million (3,514,970) people have requested
temporary residency abroad. Thousands of refugees have, however, made their way back to
their country, particularly to Kyiv and other larger cities.3!*
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V. ALLEGED VIOLATIONS AND ABUSES OF INTERNATIONAL
HUMAN RIGHTS LAW

A. IMPACT OF THE CONFLICT ON CIVIL AND POLITICAL RIGHTS

The first mission concluded that the conflict in Ukraine had had a major impact on the
enjoyment of civil and political rights, including some of non-derogable rights, such as the right
to life or the prohibition of torture and inhuman or degrading treatment. The evidence collected
by the second mission confirms this conclusion. In the period under scrutiny in this report (1
April — 25 June 2022), extensive violations of civil and political rights, such as the right to life,
the prohibition of torture and inhuman or degrading treatment, the right to liberty and security,
the right to a fair trial or the right to freedom of expression, were committed. Most of these
violations are, again, attributed to the Russian Federation and they predominantly, albeit not
exclusively, occurred in the territories under the temporary occupation of the Russian
Federation. There is again an overlap between violations of IHRL and those of IHL, which is
why the same incidents are sometimes referred to in the two sections. Moreover, the most
serious of these violations may constitute crimes against humanity and/or war crimes.

Although this report focuses primarily on the period indicated above, the violations committed
prior to 1 April 2022 but which were not reported in the first report, because information about
them only became available after this date, are also included in this second report. The focus
again lies on the civil and political rights most severely or extensively affected by the conflict.
The mission however wants to stress that there is hardly any civil and political right which
would be wholly unaffected by the current conflict. As explained in the first report, civil and
political rights can be violated both by action (negative obligations, obligation to respect) and
by inaction (positive obligations, obligations to protect and fulfil). The latter type of violations
is more difficult to identify and, in some cases, the identification is only possible after some
time (e.g., the failure to investigate); this report therefore, again identically as the first report,
mainly concentrates on the former type of violations.

1. RIGHT TO LIFE

In the period under scrutiny in this report, no derogation from the right to life “in respect of
deaths resulting from lawful acts of war”” under Article 15(2) of the ECHR was made by either
Ukraine or the Russian Federation. The provisions relating to this right (Article 2 of the ECHR,
as well as Article 6 of the ICCPR for which no derogation is possible) remain fully in force,
though they must be interpreted considering the applicable rules of IHL.

The second mission wishes to echo the serious concerns expressed by the first mission about
the large number of persons, both civilians and military personnel, who have been killed during
the conflict. By 17 June 2022, according to the data of the UN High Commission for Human
Rights (OHCHR), the number of civilian casualties reached 10,094 persons (4,509 killed and
5,585 wounded). Out of this number, most casualties occurred in the Donetsk and Luhansk
regions (5,745 casualties — 2,628 killed and 3,117 injured), mainly on government-controlled
territories (4,845 casualties — 2,452 killed and 2,393 injured).3*> Among those killed, there were
1,769 men, 1,182 women, 126 girls and 137 boys, as well as 41 children and 1,314 adults whose
sex is yet unknown. The OHCHR indicates that the actual figures are most likely higher, as it
only reports those instances of killings and injuries that it has been able to verify. Ukraine itself
reports more than 25,000 killed civilians, most of whom were killed during the siege of the city

815 Ukraine: civilian casualty update 17 June 2022, 17 June 2022, at https://www.ohchr.org/en/news/
2022/06/ukraine-civilian-casualty-update-17-june-2022
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of Mariupol.3'® The killed civilians are in the majority Ukrainian citizens, though over 30
foreign citizens from several countries of the world have also been reported killed.

The number of military casualties is at this stage difficult to determine with any precision. The
two parties to the conflict both tend to underrate their own casualties while overrating those of
the enemy. Already in the late March 2022, Oleksiy Arestovych, advisor to the office of the
president of Ukraine, announced that Ukraine would not disclose any exact numbers of its
military casualties. Since such numbers could help Russia assess the efficiency of its actions,
these numbers need to be considered as a military secret.3!” In late May 2022, however,
President Zelenskyy stated that Ukraine was losing 60-100 soldiers per day.3!8 Other Ukrainian
sources indicate an even higher figure (200-500 killed per day).3!° Overall, the estimates of the
military casualties (killed) on the Ukrainian side range from 10,000 (Ukraine — by 11 June
2022)32% to 23,000 (Russia — by 16 April 2022).32! This includes some 30 foreign citizens who
had joined the Ukrainian Foreign Legion.

Concerning the Russian side, the Russian Federation also does not disclose the exact number
of its casualties. On 7 April 2022, the speaker of the president, Dmitry Peskov indicated that
Russia had suffered significant losses during the war,3?2 without however specifying what these
losses were. On 1 June 2022, the Chairman of the State Duma Committee on Defence, Andrei
Kartapolov stated that as a result of a change in the approach to warfare, the Russian army has
practically stopped losing people, which should explained why no information about military
casualties had been made public since late March.3* Ukraine on the contrary estimates that by
mid-June 2022, Russia had lost more than 33,000 soldiers in the conflict.3?* That again includes
some foreign citizens who had joined the Russian side or the units of the so-called Donetsk and
Luhansk People’s Republics.

Due to the considerable number of both civilian and military death, the mission was not in the
position to verify the circumstances of all deaths and injuries and to assess their legality. It may
be assumed that many of the casualties, especially among military personnel, are lawful under
IHL and could be lawful under IHRL as well.

The mission however recalls that, as the ECHR stated in Ahmed Ozkan v. Turkey (2004), the
right to life, as enshrined in Article 2 of the ECHR, “covers not only intentional killing but also
the situations where it is permitted to “‘use force” which may result, as an unintended outcome,
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in the deprivation of life /.../. In particular, the force used must be strictly proportionate to the
achievement of the aims ” 3% Furthermore, in the assessment, it is necessary to take into account
“not only the actions of State agents who actually administer the force but also all the
surrounding circumstances, including such matters as the planning and control of the actions
under examination /.../. The responsibility of the State is not confined to circumstances where
there is significant evidence that misdirected fire from State agents has killed a civilian. It may
also be engaged where they fail to take all feasible precautions in the choice of means and
methods of a security operation mounted against an opposing group with a view to avoiding
and, in any event, to minimising incidental loss of civilian life” 3?8

The obligation to take precautionary measures in the planning of security or military operations
to minimize incidental losses of life is preventative (ex ante) in nature. It is coupled with the
subsequent (ex post) obligation to carry out “some form of effective official investigation when
individuals have been killed as a result of the use of force by, inter alios, agents of the State” 3%’
Although the form of the investigation may vary depending on the circumstances,®?® the
investigation “must be effective in the sense that it is capable of leading to a determination of
whether the force used was or was not justified in the circumstances and to the identification

and punishment of those responsible” 3%

Both Ukraine and the Russian Federation thus have the obligation to seek to prevent or
minimize incidental losses of life in the military operations carried by their armed forces and to
investigate instances of death, especially civilian death, that occur during such operations in the
areas under their control. The second mission also takes note of the position expressed by the
UN Human Rights Committee that “States parties engaged in acts of aggression as defined in
international law, resulting in deprivation of life, violate ipso facto article 6 of the
Covenant” 3%

In addition to the deprivation of life stemming, deliberately or incidentally, from military
operations, the second mission has documented a rather large number of instances of targeted,
extrajudicial killings of civilian persons and persons deprived of liberty, both prisoners of war
and civilian detainees. The second mission recalls that extrajudicial killings by State agents,
including the members of the military forces, constitute a violation of the right to life. Moreover,
States have the obligation to take all reasonable measures to protect individuals against serious
threats to their life by non-state actors and to investigate any instance of the killing carried out
by such actors.®®* Extrajudicial killing is a deliberate and targeted killing of a person without
the lawful authority granted by a judicial proceedings which is arbitrary (Article 6 of the
ICCPR) or which is not absolutely necessary to achieve one of the recognized legal grounds
(Article 2 of the ECHR). Acts of extrajudicial killings may also amount to war crimes or crimes
against humanity (Articles 7(1)(a) and 8(2)(a)(i) of the Rome Statute of the ICC).

During its visit to Ukraine, the mission had the opportunity to visit the towns of Bucha, Irpin
and Hostomel, in the vicinity of Kyiv. In late February and early March 2022, heavy fighting
was taking place in the area and by 5-12 March, the three towns all became under the control
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of the armed forces of the Russian Federation. They were recaptured by the Ukrainian armed
forces on 28 March-1 April 2022. After the withdrawal of the Russian armed forces, reports,
photos, and videos of some 20 dead persons in civilian clothing left lying in one street of Bucha
started circulating in the media.®*? One person had his hands tied behind his back with a white
cloth and had his Ukrainian passport left next to his body. On 4 April 2022, the bodies of five
men with their hands tied were found in the basement of a children’s health centre in Bucha.3?
Moreover, a mass grave containing more than 70 bodies was found close to the church in the
centre of Bucha. Some bodies showed obvious signs of torture and mutilation. On 16 May 2022,
BBC News reported that more than 1,000 civilians had been killed in Bucha and the surrounding
region during the Russian occupation, out of whom more than 650 had been shot dead by the
Russian armed forces.33* The Ukrainian estimates are even higher.

The Russian Federation denies any allegations of targeted killings of civilians arguing first that
“not a single local resident had suffered from any violent action” while under the control of
the Russian armed forces and that the reports of extrajudicial killings were “a hoax, a staged
production and provocation by the Kiev regime for the Western media ”.3% Later on, it indicated
that “many civilians in Bucha had died not from gunshot wounds, as Ukraine claimed, but from
artillery shells of the obsolete type, which were used by the Ukrainian army” 3% Yet, already
on 7 April 2022, the mayor of Bucha, Anatoly Fedoruk, indicated that almost 90% of the dead
had died of bullet wounds, not shrapnel wounds, thus suggesting that they had most probably
not been killed incidentally, as a collateral damage during the active hostilities but, rather, had
been deliberately targeted.3’

This conclusion has been corroborated by a detailed report on the events in Bucha issued by
Human Rights Watch on 21 April 2022.3%8 According to this report, shortly after the occupation
of the town by the Russian armed forces in early March 2022, Russian soldiers made a search
of residential buildings, going from one door to another and claiming to be hunting Nazis. They
interrogated local residents, forced some of them to leave their flats and move to shelters and
detained a certain number of local male inhabitants. The bodies of some of these detained
civilians were among those found lying in the street, in yards or in basements. In at least two
cases, victim-activated booby traps were placed on the dead bodies. Human Rights Watch was
able to establish specific facts relating to some of the extrajudicial killings, for instance those
of Oleh Abramov and Vasily Nedashkivskyi, who were detained by the Russian armed forces
in their homes and later found dead, or of Serhiy Mateshko, Dmytro Shulmeister, VVolodymyr
Boychenko, Valery Prudko and Viktor Prudko, the five men whose bodies were found in the
basement of a children’s health centre in Bucha.
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There are also documented cases of indiscriminate shooting by the Russian armed forces of any
persons venturing outside their homes during the period of the occupation. Thus, on 7 March
2022, Vasy!l Yushenko from Bucha was shot in his neck when he went to smoke a cigarette in
the enclosed balcony of his apartment. Three days earlier, a man whose identity has not been
revealed was shot dead while trying to run away from the Russian forces. A 9-year old girl who
was shot together with him survived but had her arm amputated. Civilians were also killed while
trying to abandon the area in their car. For instance, during the evacuation from the town of
Irpin on 6 March 2022, 8 civilians, including 2 children, were killed by Russian mortar units
shelling the route.®*® There are reports that Ukrainian artillery position was located nearby. If
these reports are correct, the deaths could in fact pass for incidental losses stemming from
military operations and, as such, would not necessarily constitute a violation of the right to life,
on the condition the Russian Federation took all precautionary measures to minimize these
losses and the losses were not clearly disproportionate to the expected military gain. In most of
the other incidents reported above, however, it would be hard to find any plausible legal
justification. Killing an unarmed civilian with their hands tied after subjecting them to violent
investigation can never be found compatible with IHRL.

The incidents that occurred in Bucha and the surrounding area during the period of the Russian
occupation are now under investigation by the ICC. These incidents have attracted the most
attention, but they were not the only ones documented for the period under scrutiny in this
report. In another detailed report published on 18 May 2022,34° Human Rights Watch informed
about extrajudicial killings and other atrocities committed by the Russian armed forces in 17
towns and villages in the Kyiv and Chernihiv regions. For instance, on 14 March 2022, two 17-
year-old twin brothers and their 18-year-old friend were allegedly shot dead by the passing
Russian military convoy in the Mokhatyn village in the Chernihiv region, without any evident
military justification.

Other regions and areas in Ukraine which were temporarily occupied by the armed forces of
the Russian Federation report civilian deaths, including clear instances of extrajudicial killings.
For instance, in the Sumy region, some 100 civilians died during the occupation, according to
the head of the regional military administration, Dmytro Zhivitskiy. Again, some bodies had
their hands tied, were shot in the head and showed signs of torture.3* Targeting cars in which
civilians try to flee to safely has also been common across Ukraine. For instance, on 9 May
2022, the Russian military shot at a car carrying two civilians in Bilohirya, Zaporizhzhia region,
killing one person and injuring the other.3*2 On 12 May 2022, the Russian military fired at a
column of civilian cars, injuring a woman and an 11-year-old child.®** These incidents, as with
those that occurred in the Kyiv region, are difficult to justify by any cogent military reasons
and, as such, seem to entail violations of IHRL. The second mission regrets to note that instead
of conducting investigation into the allegations of serious crimes, the Russian Federation simply
denies these allegations and, in one instance at least, even confers special honours on members
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of the Russian armed forces who are suspected of having engaged in mistreatment and
extrajudicial killings of civilians.3**

The second mission also received alarming news concerning the killings of prisoners of war
detained by both parties to the conflict. On 4 April 2022, a video was posted on social media
showing a group of Ukrainian soldiers shooting captured Russian soldiers outside a village west
of Kyiv. The video showed the killing of one soldier and the bodies of at least three other
soldiers, including one with a head wound and his hands tied behind his back, lying already
dead next to the victim.3*® According to the verification carried out by New York Times, the
video is authentic and it was filmed on a road north of the village of Dmytrivka, southwest of
Bucha.®*® The second mission recalls that extrajudicial killing of prisoners of war, equally as
that of civilians, amounts to a violation of the right to life and of IHL and constitutes a war
crime. It also recalls that any allegation of extrajudicial killing must be properly investigated
and the persons responsible for it must be brought to justice.

The first mission documented several cases of killings of Ukrainian nationals suspected of being
marauders, traitors or pro-Russian spies carried out either by Ukrainian civilians (“civilian
justice”) or, even, with the involvement of Ukrainian public officials. It stressed that such
incidents needed to be properly investigated. The second mission has found limited evidence
of new incidents of that type having occurred since 1 April 2022.347 Yet, the mission notes with
concern the view expressed by retired lawyer and major general of Ukraine’s State Security
Service (SBU) Vasyl Vovk that investigating such cases is not a priority for the police.*® While
it is understandable that in the current situation law enforcement agencies are overwhelmed
with many different tasks, no cases involving the deprivation of or serious threat to life may be
treated as lacking priority.

The use of the death penalty also gives rise to concerns. On 9 June 2022, three foreigners
serving in the Ukrainian navy, the UK citizens Aiden Aslin and Shaun Pinner and a Moroccan
citizen Brahim Saadoun, were sentenced to death by a court of the so-called Donetsk People’s
Republic (DPR) on charged of violent seizure of power or forcible retention of power (Article
323 of the Criminal Code of the so-called DPR), mercenarism (Article 430 of the Criminal
Code) and committing crimes by a group of persons (Article 34(2) of the Criminal Code). The
decision is now under appeal in the Supreme Court of the so-called DPR.3*® The trial has been
widely condemned by States and international organizations due to its irregularities, the refusal
to respect the POW status of the defendants and the sentence imposed on them. At least two
other foreigners fighting in the ranks of the Ukrainian armed forces, the US citizens Alexander
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Drueke and Andy Tai Ngoc Huynh, are at risk of being sentenced to the death penalty by courts
of the so-called DPR as well.>*°

The second mission recalls that while the ICCPR and the ECHR still recognize the death penalty
as lawful, there has been a clear legal evolution over the past decades to abolish, de jure or de
facto, the death penalty. As of 2022, 109 States have abolished the death penalty de jure and 25
have not been applying it. In its General Comment No. 36 on the right to life, the UN HRC
expressed the view that ,,the abolition of the death penalty is /.../ legally irrevocable >
Ukraine abolished the death penalty in 2000 and this penalty thus should not be reintroduced
anywhere in its territory. In Al-Saadoon and Mufdhi v. the United Kingdom, the ECtHR
suggested that the exception for the death penalty foreseen in Article 2 might have been
removed and that the figures concerning the ratification of Protocol 13 prohibiting the death
penalty in times of war, “together with consistent State practice in observing the moratorium
on capital punishment, are strongly indicative that Article 2 has been amended so as to prohibit

the death penalty in all circumstances” .35

One of the countries observing, since 1999, a moratorium on the death penalty is the Russian
Federation, though certain statements made in the recent months by Russian lawyers and
politicians indicate that the country might consider revoking the moratorium and starting using
the death penalty again. Particularly worrying in this context are the declarations made with
respect to the detained defenders of the Azovstal steel plant in Mariupol, especially those
belonging to the Azov battalion. The chair of the Russian State Duma Vyacheslav Volodin
referred to those persons as Nazis and war criminals who should stand trial and the Russian
Ministry of Justice has petitioned the Supreme Court to declare the Azov battalion a terrorist
organization, thus making it easier for Russian courts to prosecute its members on terrorism
charges and to potentially impose death penalty on them.32

The second mission also notes that it is not possible for a State to bypass its international
obligations by handing detained persons over to a State which still uses the death penalty (the
principle of non-refoulement).3>* The principle applies a fortiori in case of a State handing
detained persons over to a non-state actor, including non-state actors under the overall control
of that very State.

Finally, the second mission wishes to recall that while IHL does not completely rule out the
possibility of the death penalty being imposed in the context of an armed conflict, including by
a non-state party to such a conflict, it subjects its imposition to strict conditions.®*® Under the
lowest standard contained in Common Article 3 to the Geneva Conventions, the execution of
capital punishment is only possible upon “previous judgment pronounced by a regularly
constituted court, affording all the judicial guarantees which are recognized as indispensable
by civilized peoples”. This provision is to be interpreted in light of the IHRL standards, which
operate as the lex specialis in this context.

In its General Comment No. 36, the UN HRC stressed that the death penalty may only be
applied in case of the most serious crimes, by a court which must “be established by law within

350 peter Beaumont, US volunteer fighters captured in Ukraine could face death penalty, says Russia, The
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31 UN Doc. CCPR/C/CG/36, General comment No. 36 (2018) on the right to life, 30 October 2018, para 34.

352 ECtHR, Al-Saadoon and Mufdhi v. the United Kingdom, Application no. 61498/08, Judgment, 2 March 2010,
para 120.

353 MIL-OSI Global: Ukraine conflict: how both sides are breaking the law on prisoners of war, 11 June 2022,

354 ECtHR, Al Nashiri v. Poland, Application no. 28761/11, Judgment, 24 July 2014, para 577.
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the judiciary, be independent of the executive and legislative branches and be impartial>*® and
after a process meeting all the fair trial guarantees. “Violation of the fair trial guarantees /.../
would render the sentence arbitrary in nature, and in violation of /the right to life/” 3’
Examples of such violations include the use of forced confessions, the inability of the accused
to question relevant witnesses, lack of effective representation involving confidential attorney-
client meetings during all stages of the criminal proceedings, failure to respect the presumption
of innocence, lack of an effective right to appeal, lack of adequate time and facilities for the

preparation of the defence or lack of suitable interpretation.*

Commenting on the trial with the three foreigners sentenced to death by a court in the so-called
DPR, the UN spokesperson Stéphane Dujarric noted that “since 2015, we have observed that
the so-called judiciary within these self-contained republics has not complied with essential fair
trial guarantees, such as public hearings, independence, impartiality of the courts and the right
not to be compelled to testify ”.%>° These words have been echoed by analysts and scholars, who
have labelled the trial as a show trial, likening it to the political trial carried out by the Soviet
Union in the 1930s.2¢° The imposition of the death penalty by courts established by a non-
recognized entity, which moreover do not respect the fundamental guarantees of a fair trial thus
gives rise to serious concerns and amounts to a violation of IHL, a war crime and, potentially,
a crime against humanity. The handing over of detained persons by the Russian military forces
to such courts for a trial constitutes, in addition, a violation of the right to life.

2. PROHIBITION OF TORTURE AND INHUMAN AND DEGRADING TREATMENT

The prohibition of torture and other inhuman and degrading treatment, as enshrined in Article
7 of the ICCPR, Atrticle 3 of the ECHR and Article 2 of the UN Convention against Torture
and Other Cruel, Inhuman and Degrading Treatment or Punishment (CAT),*®! constitutes one
of the most fundamental human rights. This right is absolute and does not allow for derogation,
even in times of armed conflict. Acts of torture committed against persons protected under the
Geneva Conventions amount to a war crime (Article 8(2)(a)(ii) of the Rome Statute acts of
torture committed as part of a widespread or systematic attack directed against any civilian
population with the knowledge of this attack, are crimes against humanity (Article 7(2)(e) of
the Rome Statute).®®? Torture is also prohibited under IHL. Inhuman and degrading treatment
differs from torture by the degree of severity, but it is equally prohibited under IHRL and IHL.

356 UN Doc. CCPR/C/CG/36, General comment No. 36 (2018) on the right to life, 30 October 2018, para 45.

357 |bidem, para 41.

358 Para 41.

359 Death sentence for Ukraine foreign fighters is a war crime: UN rights office, UN News, 10 June 2022, at
https://news.un.org/en/story/2022/06/1120102

360 Andrew Rot, Emine Sinmaz, Britons sentenced to death after ‘show trial” in Russian-occupied Ukraine, The
Guardian, 9 June 2022, at https://www.theguardian.com/world/2022/jun/09/britons-sentenced-to-death-russian-
occupied-ukraine-aiden-aslin-shaun-pinner; Robert Goldman, ‘Show’ trial of foreign fighters in Donetsk breaks
with international law — and could itself be a war crime, The Conversation, 13 June 2022, at
https://theconversation.com/show-trial-of-foreign-fighters-in-donetsk-breaks-with-international-law-and-could-
itself-be-a-war-crime-184899; or Lawrence Hill-Cawthorne, The Prosecution of British Fighters by Pro-Russian
Separatists in Ukraine, EJILTalk, 14 June 2022.

361 Article 1 of CAT defines torture as “any act by which severe pain or suffering, whether physical or mental,
is intentionally inflicted on a person for such purposes as obtaining from him or a third person information
or a confession, punishing him for an act he or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of
any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity ”.

%62 The Rome Statute defines torture (as a crime against humanity) as “the intentional infliction of severe pain or
suffering, whether physical or mental, upon a person in the custody or under the control of the accused”. Article
7(2)(e) of the Rome Statute.

66


https://www.theguardian.com/world/2022/jun/09/britons-sentenced-to-death-russian-occupied-ukraine-aiden-aslin-shaun-pinner
https://www.theguardian.com/world/2022/jun/09/britons-sentenced-to-death-russian-occupied-ukraine-aiden-aslin-shaun-pinner
https://theconversation.com/show-trial-of-foreign-fighters-in-donetsk-breaks-with-international-law-and-could-itself-be-a-war-crime-184899
https://theconversation.com/show-trial-of-foreign-fighters-in-donetsk-breaks-with-international-law-and-could-itself-be-a-war-crime-184899

The second mission has come across extensive evidence demonstrating that torture or inhuman
and degrading treatment has been used by the Russian armed forces against Ukrainian civilians
and, to a lesser degree, by the Ukrainian armed forces against Russian prisoners of war. The
first mission documented relatively isolated cases of mistreatment of concrete civilians, mostly
journalists, human rights defenders, or former veterans, at the hands of the Russian armed
forces. The second mission regrets to note that it has documented a pattern of serious
mistreatment of local civilian inhabitants of areas under the temporary control of the Russian
armed forces. The evidence suggests that such areas were usually turned into lawless zones,
where civilians were left at the complete mercy of the Russian soldiers occupying the area. The
second mission is not able to determine with certainty whether this situation resulted from a
coordinated plan or from the disorganization of the Russian troops. Yet, it notes that in the two
cases, the Russian Federation is responsible for all the acts of mistreatment carried out by its
armed forces, including those acting ultra vires, and that it also has the obligation to investigate
such instances and hold concrete individuals having engaged in mistreatment responsible.

Instances of torture and inhuman or degrading treatment have been reported from all territories
which were or have been temporarily occupied by the Russian armed forces. Again, the towns
of Bucha, Irpin or Hostomel became witness to some of the most extensive and serious instances
of this type during the Russian occupation in the first weeks of the conflict. According to the
statement made by the Prosecutor General of Ukraine, Irina Venediktova, on 28 April 2022,
“in a short period of time, investigations revealed that during the occupation of Bucha these
very persons took unarmed civilians hostage, tortured them with hunger and thirst, kept them
on their knees with their hands tied and their eyes taped, humiliated, and beat them ”.3¢ She
also provided a list of 10 Russian soldiers who are suspected of the involvement in those
events.®®* According to the testimonies provided by the local inhabitants, the Chechen forces
(Kadyrovtsi) were heavily involved in many of the atrocities.®®® The testimonies also confirm
that, as noted above, the newly occupied territories were turned into a lawless zone, where
civilians were left at the complete mercy of the Russian soldiers.

One of the victims in Bucha was, for instance, the already mentioned local inhabitant Vasily
Nedashkivskyi, who was detained by the Russian armed forces in his home and later found dead
in the streets of Bucha. He had severe lacerations on his hands, bruises on his lower abdomen,
and what appeared to be blunt force trauma to his head. As the Human Rights Watch noted,
“the fact that Vasily was last seen alive in the custody of Russian soldiers, and that his body
had marks consistent with abuse, strongly suggest that after he was detained, he was tortured
and summarily killed” 3 The five bodies found in the basement of a children’s sanatorium in
Bucha also showed signs of mistreatment and, in fact, there are suggestions that this basement
might have served as a torture chamber during the Russian occupation.®®” The events there and
in the other Kyiv suburbs are now under investigation not only by the Ukrainian authorities by
also by the ICC. After a visit to Bucha, the ICC Prosecutor, Karim Ahmad Khan, called the
place a “crime scene”, concluding that there were reasonable grounds to believe war crimes
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were committed in the region.®%® The second mission regrets to note that the Russian Federation
itself continues to fail to conduct a proper investigation of the events.

Mistreatment of civilians by members of the Russian armed forces has been reported from other
temporarily occupied territories as well. One of them is the Kherson region, bordering Crimea,
where, according to the statement by the Permanent Representative of the President of Ukraine
in the Autonomous Republic of Crimea, Tamila Tasheva, “about 600 people /.../ are in
basements, in specially equipped rooms, in torture chambers”.**° The BBC has gathered witness
testimonies from some of the persons having passed through such places.®”® One of them,
Oleksander Guz from the village of Bilozerka, was detained by the Russian soldiers shortly
after the occupation of the area. He reported having a rope tied around his neck and wrists and
to be told to stand with his legs wide apart while they questioned him. “When I didn't answer
them, they hit me between my legs. When | fell, | started to suffocate. As you try to get up, they
beat you. Then they ask again. ®™* Another victim of mistreatment was the local journalist Oleh
Baturin, who as reported by the first mission, went missing on 12 March 2022 in the town of
Kahovka but was released a week later, having however been subject to beating and mock
execution and having had four ribs broken in the beating in the meantime.3’2 Similar stories
have been told by witnesses from other regions.®”

The second mission is also gravely concerned by the mistreatment to which Ukrainian civilians
are purportedly subject in the so-called filtration centres. People evacuated from besieged
cities, like Mariupol, or people relocating from the temporarily occupied territories have to go
through these centres where, according to the information received by the second mission
during its visit to Kyiv, their personal data is recorded, their fingerprints are taken and their IDs
copied. There are reports indicating that people are subject to harsh interrogations and
humiliating body searches in such centres.®”* The interrogations and searches seem to be aimed
at establishing whether the persons have fought on the Ukrainian side, have any connections to
the Azov battalion or have close links to the Ukrainian governments. If this is found to be so,
those persons are separated from others and often simply disappear. Some are allegedly
transferred to the territories of the so-called Donetsk and Luhansk People’s Republic, where
they are detained or even murdered.®” This practice, which is somewhat reminiscent of the
extraordinary renditions used in the so-called war against terrorism,®’® suggests that the Russian
Federation is indeed using the two proxy entities to bypass its international obligations, leaving
it up to them to engage in some of the most problematic practices.
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According to Yevhenii Tsymbaliuk, Ambassador and Permanent Representative of Ukraine to
the OSCE, there are around 20 such facilities on the territories occupied by the Russian
Federation.®”” Among them, the filtration centre located in the place symptomatically called
Bezimenne (besimenne, Which means without any name), in the Donetsk region, has become
particularly well known. It has been used for several weeks to screen and filter individuals
leaving the city of Mariupol. The forces of the Territorial Defence of the so-called Donetsk
People’s Republic indicated that by 17 May 2022, more than 33,000 people had passed through
that centre.3’® When interviewed by the press or non-governmental organizations, these people
commonly confirm that filtration entails personal identification, interrogation (with a likely
presence of the FSB personnel) and personal search.>”®

According to the Russian sources, these measures are aimed at preventing “Ukrainian
nationalists from infiltrating Russia disguised as refugees so they could avoid punishment” %
That confirms that the Bezimenne centre is used as a checkpoint before the displacement of
Ukrainian civilians, who pass through the filtration, into the territory of the Russian Federation.
Those who do not pass, as already noted, are transferred to some detention facilities at the
territory controlled by the so-called Donetsk People’s Republic or disappear without trace. Such
practice, especially with respect to the latter category of persons, is clearly incompatible with
IHRL.

On 11 May 2022, the Ministry of Defence of the Russian Federation informed that it was
allegedly in possession of evidence demonstrating that the US Ministry of Defence conducted
inhuman experiments on Ukrainian citizens hospitalized at the psychiatric hospital N. 1 in the
village of Strelechye in the Kharkiv Region. The main group involved in the experiments should
be male patients aged 40-60 who would be exposed to tests of extreme physical exhaustion. 8
Earlier, the same ministry reported that potentially hazardous biological agents had been tested
on patients at Kharkiv’s regional clinical psychiatric hospital N. 3. The second mission has not
been able to verify this information which, if proven correct, would constitute a violation of the
prohibition of torture and inhuman and degrading treatment.

In addition to civilians, prisoners of war have also been occasionally subject to mistreatment,
also by the Ukrainian armed forces. The incident having occurred in the village of Vilkhivka in
the Kharkiv region on 27 March 2022, where Russian prisoners of war were, according to a
video posted on internet, beaten and shot in legs, was reported by the first mission already.38?
Another incident, involving mistreatment and extrajudicial execution of at least four Russian
prisoners of war close to the village of Dmytrivka, was reported above.3® Ukrainian prisoners
of war detained by the Russian forces also purportedly get subject to mistreatment, as described
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by the recently released Ukrainian paramedic Yulia Payevska.®* Moreover, videos showing
prisoners of war continue to be posted on public channels and social media, exposing those
prisoners to public curiosity in what could amount to degrading treatment.®8 All those incidents
need to be properly investigated and if allegations of torture or inhuman or degrading treatment
are confirmed, the relevant persons must be held responsible. The same applies to the
allegations of mistreatment of persons believed to be marauders, bootleggers, spies, pro-
Russian supporters or curfew violators in the territory under the control of Ukraine, to which
attention was drawn by the first mission.>&

3. RIGHT TO LIBERTY AND SECURITY

Another human right which has come under pressure in the current conflict, is the right to liberty
and security. This right, as enshrined in Article 9 of the ICCPR and Article 5 of the ECHR, is
not absolute and indeed, Ukraine has derogated from it. Certain guarantees, such as the
prohibition of arbitrary detention, the prohibitions against taking of hostages or abductions, and
procedural guarantees protecting the liberty of persons remain however in force at all times.>®’
“The existence and nature of a public emergency /.../ may be relevant to a determination of
whether a particular arrest or detention is arbitrary” 3% In times of armed conflicts, rules of
IHL are used for this determination under the ICCPR®® and in the interpretation of the
catalogue of the grounds for the lawful deprivation of liberty under the ECHR.3%° An act of
unlawful deprivation of liberty — when committed as part of a widespread or systematic attack
directed against any civilian population with the knowledge of this attack — may amount to a
crime against humanity.3°* Support for the right to liberty and security has also been expressed
by the OSCE Participating States (Moscow 1991).

Violations of the right to liberty and security can take many forms. Since the adoption of the
UN International Convention for the Protection of All Persons from Enforced Disappearance
(ICPPED) in 2006 at least, enforced disappearance has been recognized as a particularly serious
form of such a violation. It consists of “the arrest, detention, abduction or any other form of
deprivation of liberty by agents of the State or by persons or groups of persons acting with the
authorization, support or acquiescence of the State, followed by a refusal to acknowledge the
deprivation of liberty or by concealment of the fate or whereabouts of the disappeared person,
which place such a person outside the protection of the law”.3% Although Russia is not State
party to the ICPPED, the prohibition of enforced disappearance can also be inferred from other
human rights (right to life, right to liberty and security, right to family life and the prohibition
of torture and inhuman and degrading treatment)

The first mission expressed its serious concern at the reports about Ukrainian civilians, who
had been detained, abducted, or kidnapped by the Russian armed forces in the first five weeks

384 "Totally Deprived of Any Rights and Treated Like Slaves": Taira Released from Russian Captivity Shared the
Horrid Story of Russian Concentration Camp, TCH, 21 June 2022, at https://tsn.ua/en/ato/totally-deprived-of-any-
rights-and-treated-like-slaves-taira-released-from-russian-captivity-shared-the-horrid-story-of-russian-
concentration-camp-2092384.html

35 Ukraine: Respect the Rights of Prisoners of War, Human Rights Watch, 16 March 2022, at
https://www.hrw.org/news/2022/03/16/ukraine-respect-rights-prisoners-war

386 OHCHR, HRMMU Update on the human rights situation in Ukraine, 24 February-26 March, 28 March 2022,
para 41.

387 UN Doc. CCPR/C/GC/35, General comment No. 35. Article 9 (Liberty and security of person), 16 December
2014, paras 64-66.
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389 |bidem, para 64. See also UN Doc. A/RES/43/173, Body of Principles for the Protection of All Persons under
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390 ECtHR, Hassan v. United Kingdom, Application no. 29750/09, Judgment (GC), 16 September 2014, para 104.
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392 Article 2 of the ICPPED. See also Article 7(2)(i) of the Rome Statute.
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of the conflict, including journalists, human rights defenders, public officials and civil servants
of local authorities. Some of these persons, after being held incommunicado for some time,
were later released, other were found dead or are still missing. The second mission has not been
in a position to establish the whereabouts of all the specific individuals reported missing in the
first report. At least two of those persons have however already been released. One is the bishop
of the World Life Church Dmitry Bodya, who was abducted from his home in Melitopol on 19
March 20223 and released approximately a week later. He reported that while held
incommunicado, he was by the Russian secret service and military, who suspected him of being
an FBI agent, due to his dual (US-Ukrainian) citizenship.3** The second is the mayor of the
town Stara Zbur’ivka in the Kherson region Viktor Maruniak, who was detained and abducted
by the Russian armed forces on 21 March 20223% and released three weeks later, having been
held incommunicado and subject to serious mistreatment.>%

Other individuals whose abduction in the early days of the conflict was not reported in the first
mission have also been released. Probably the best-known among them is the Ukrainian
paramedic Yulia (Taira) Payevska. Payevska, who had acquired a country-wide reputation
through her medical work during the Maydan events in 2014 and in Donbas after 2014, and
went to Mariupol at the beginning of the conflict to provide medical help to those in need there.
She was detained and abducted by the forces from the so-called Donetsk People’s Republic and
held for more than two months in a camp. Soon after her detention, she was shown on Russian
TV —she was presented as a Nazi sympathizer and a monster, who used the work of a medic as
a cover for espionage. She was finally released in mid-June 2022.3°" The whereabouts of many
other persons detained in the early weeks of the conflict remain, however, unknown. This is the
case of the mayor of Hola Prystan in the Kherson region, Oleksandr Babych3® or of the teacher
Viktoria Andrusha from the Chernihiv region, who was detained in late March 2022 on account
of her alleged reporting to the Ukrainian authorities about the movement of the Russian
troops.3%°

According to the figures that the UN Human Rights Monitoring Mission in Ukraine (HRMMU)
kindly shared with the mission, by 28 May 2022, there were 222 verified cases of conflict-
related detention and enforced disappearance reportedly perpetrated by Russian armed forces
and affiliated armed groups of the so-called Donetsk and Luhansk People’s Republics.*® The
second mission notes that there seems to be a relatively consistent pattern of behaviour on the
side of the Russian Federation, when the military occupation of a certain area is followed by

393 1n Melitopol, Russian invaders kidnapped the bishop of the Word of Life Church, Religious Information Service
of Ukraine, 21 March 2022, online https://risu.ua/en/in-melitopol-russian-invaders-kidnapped-the-bishop-of-the-
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June 2022, at https://www.summerlandreview.com/news/ukrainian-priest-shares-with-kelowna-his-experience-
as-a-pow/

35 Jen Kirby, When Russian troops arrived, their relatives disappeared, Vox, 12 April 2022, at
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abductions, interrogations, mistreatment and sometimes killings of important public figures,
such as mayors or local journalist. More recently, moreover, the same practices have been
employed with respect to persons who seek to evacuate from besieged places, such as the city
of Mariupol. In this latter case, individuals are not abducted from their homes but get detained
during the filtration procedure at the filtration centres and, as already noted, are brought from
there to detention places in Russia or, more commonly, in the territory under the control of the
so-called Donetsk and Luhansk People’s Republics. In the two cases, detained and abducted
persons are usually held incommunicado, have no contact with their families and are subject to
various forms of mistreatment. The second mission has no doubts that such practices violate
IHRL and may amount to a crime against humanity or a war crime.

The second mission notes that the same applies with respect to the individuals allegedly
detained, and sometimes disappeared, by the Ukrainian law enforcement agencies, especially
the Security Service of Ukraine. By 28 May 2022, the UN Human Rights Monitoring Mission
in Ukraine (HRMMU) recorded 12 such cases but most of the persons concerned had been
either released or their relatives received a confirmation of the detention. The whereabouts of
the remaining ones are not known.

The first mission also expressed concern over the reports about the detention of large numbers
of Ukrainian civilians and their massive displacement to the areas under the effective control
of the Russian Federation or, even, to Russia’s own territory. It noted that by 1 April 2022
between 300,000 and 500,000 Ukrainian citizens had been deported to Russia according to the
various sources from both countries.*** The report concluded that if those deportations were
forcible (including because Russia created a coercive environment in which civilians had no
other choice than to leave for Russia), they would amount to a violation of IHL and a war crime.
It also recalled that deportation and forcible transfer of population, when committed as part of
a widespread or systematic attack directed against any civilian population with the knowledge
of this attack, constitutes a crime against humanity.*%2

The second mission regrets to note that since 1 April 2022, the number of Ukrainian civilians
deported from the occupied territories to Russia has continued to rise. The numbers of the
affected civilians differ depending on the source of information. UNHCR estimates that
1,136,243 Ukrainian citizens had crossed the border to Russia by 9 June 2022.4%® According to
the information provided by the former Ukrainian Parliament Commissioner for Human Rights
Lyudmila Denisova, Russia had deported 1,377,925 Ukrainians to its territory, including
232,480 children by 21 May 2022.4%* By 14 June, 2022, this number further increased to
1,700,000 Ukrainians, including 276,000 children.*® As stated in the first report, Russia denies
accusations that the Russian military is forcibly deporting Ukrainian citizens to Russia.*®® On
the other hand, it acknowledges that the transfers are taking place. On 23 May 2022 the Head
of the National Centre for Defence Control of the Russian Federation Colonel General Mikhail
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Mizintsev, stated that Russia has transferred a total of 1,426,979 Ukrainians, including 238,329
children since the start of the war.*%’

In its Resolution A/HRC/S-34/L.1 adopted on 12 May 2022, the UN Human Rights Council
urged the Russian Federation “to provide representatives and staff of international human
rights and humanitarian institutions, including United Nations specialized agencies, with
unhindered, timely, immediate, unrestricted and safe access to persons who have been
transferred from conflict-affected areas of Ukraine and are held on the territory of the Russian
Federation or areas controlled or occupied by the Russian Federation, and to share with
relevant parties a comprehensive list of such transferred persons”.*®® To the knowledge of the
mission, the Russian Federation has not so far undertaken any steps to comply with this request.

The second mission is aware that there have been several humanitarian corridors from some of
the hardest-hit localities opened since 1 April 2022, most of them leading to the territories under
the control of Russia. In some cases, the Ukrainian civilians used these corridors individually
as it was the safest way under current security conditions. In other cases, they were taken by
evacuation buses to the villages, located in the so-called Donetsk and Luhansk People’s
Republics or the Autonomous Republic of Crimea. In certain situations, it was not physically
possible to transfer the civilians to any other places than aforementioned, because of the security
situation on the frontline. After the weeks spent without food, water, and medical supplies in
the shelters under the shelling, many of the civilians were desperate to leave, irrespective of the
final destination.

Yet, as already indicated above, taking the evacuation road towards Russia or the two so-called
People’s Republics conventionally means passing through so-called filtration centres, such as
the Bezimenne centre in the Donetsk region. The mission wishes to reiterate its special concern
over the mistreatment to which individuals are subject in such centres and over the fate of those
civilians who do not pass through the filtration procedure.

Those civilians who pass through the filtration procedure are issued some kind of “travel
voucher” for evacuation to Russia. Based on this document, they are relocated to the so-called
Temporary Accommodation Points (ITyakTer BpemenHoro pasmenienus), which include dozens
of sanatoriums, former children’s wilderness camps and similar facilities that are located all
across the Russian Federation including Russian Far North (Murmansk), Siberia (Irkutsk) and
Far East (Kamchatka).*®® According to the reports, the Ukrainian citizens can get officially
employed through Russian employment centres,*'% in some cases they are also promised free
housing, reduced mortgage rates and relocation support.*!* They can apply for “temporary
asylum” (BpemenHoe ybexwurie) in the country. In general, the Temporary Accommodation
Points are functioning in the open mode and their inhabitants are free to leave them, but they
often do not have enough information, money for transport, functioning mobile phones, etc.
The mission recognizes as especially difficult the situation of those who do not possess any
valid personal documents because they were lost or destroyed during the evacuation or the

407 B Poccuro u3 Yxpaunsl, JHP u JIHP 3a cyTku 3BaKyupoBany cBbime 13 Teicau genosek, Interfax, 23 May
2022, at https://www.interfax.ru/world/842452

408 UN Doc. A/HRC/S-34/L.1, The deteriorating human rights situation in Ukraine stemming from the Russian
aggression, 12 May 2022.
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iNews, 7 May 2022, at https://inews.co.uk/news/putin-mariupol-survivors-remote-corners-russia-investigation-
network-camps-1615516
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11T don’t know what to do’ Taken to the Russian Far East, refugees from Mariupol were promised housing and
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deportation. Several NGOs from Ukraine and Russia are involved in helping the Ukrainian
civilians deported to the Russian Federation to leave for the EU or other third countries if they
S0 wish.

The Ukrainian authorities have already launched an investigation into more than 20 criminal
cases concerning the forced transfer of people to Russia and Belarus according to the
Prosecutor-General Iryna Venedyktova.*!? The investigation is ongoing and focuses mainly on
the forcible deportation of children to Russia as she looks to build a genocide indictment against
Moscow.**® The mission is indeed worried about the situation of the children being transferred
to Russian-occupied territories and Russia (for more details, see Section V.C.2).

4. RIGHT TO A FAIR TRIAL

Similar to the right to liberty and security, the right to a fair trial, which is enshrined in Article
14 of the ICCPR and Article 6 of the ECHR, is derogable and has been derogated by Ukraine
in the current conflict. Again, similarly as for the previous right, however, the basic guarantees
of a fair trial may never be fully suspended.*** In the situation of armed conflict, moreover,
States may not derogate those elements of the right to a fair trial which are explicitly guaranteed
under IHL.**® The crucial importance of the right to a fair trial has been repeatedly confirmed
by the OSCE Participating States (Ljubljana 2005, Helsinki 2008).

The first mission paid a relatively limited attention to the right to a fair trial, noting that it had
not received information indicating that the operation of the judicial system would have been
seriously disrupted or that the guarantees to a fair trial would not be respected in the territories
under the control of Ukraine. It also noted the number of cases of alleged war crimes or other
serious offences, in which investigation had been opened by the Ukrainian authorities. Finally,
it expressed concerns at the lack of information related to the operation of the judicial system
in the territories under the effective control of the Russian Federation, including the territories
of the so-called Donetsk and Luhansk People’s Republics.

In the period under the scrutiny in the second report (1 April — 25 June 2022), the right to a fair
trial has become much more relevant. The main reason is that both Ukraine and the Russian
Federation, the latter acting through the so-called Donetsk and Luhansk People’s Republics,
have conducted the first trials with individuals suspected of having committed war crimes or
certain other offences during the current conflict.

As to Ukraine, by 25 June 2022, the Office of the Prosecutor General of Ukraine registered
almost 20,000 criminal cases relating to crimes under international law. 18,805 concern war
crimes, 73 the act of aggression, 18 war propaganda and 634 are others.*'® By the same date,
the second mission received information about two trials resulting in conviction. The first one
took place in Kyiv in May 2022. The defendant, a 21-year-old Russian soldier Vadim
Shish(i)marin®'” was charged with the offence of “Violation of the laws and customs of war”’
(Article 438 of the Criminal Code of Ukraine) for having shot, on 28 February 2022, a 62-year-
old Ukrainian man Oleksander Shelipov in the village of Chupakhyvka in the Sumy region.
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416 Crimes Committed During the Full-Scale Invasion of the RF, Office of the Prosecutor General of Ukraine, 25
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Shelipov, former bodyguard of the USSR president Leonid Brezhnev, was talking on his mobile
while leading his bicycle on the side of the road where the Russian troops were stationed.*
Shish(i)marin was ordered to shoot Shelipov by his commander. Both of them were later
detained by the Ukrainian forces but while the commander was exchanged for a Ukrainian
prisoner of war, Shish(i)marin remained in custody, though his exchange seems to be, even
after the completion of the trial, an option.*!° The trial started on 13 May 2022. The defendant
pleaded guilty and was sentenced on 23 May 2022 to life imprisonment.

The second trial took place in the Poltava region at the end of May 2022. Two Russian soldiers,
Alexander Bobikin and Alexander Ivanov, were accused of shelling civilian sites in the Kharkiv
region and charged with the same offence as Shish(i)marin. On 31 May 2022, they were found
guilty and sentenced to 11 years and 6 months in prison.*?® On 24 June 2022, the first trial
pertaining to conflict-related sexual violence started in Kyiv. The defendant, the 32-year-old
Russian soldier Mikhail Romanov, is accused of having repeatedly raped a woman in the Kyiv
region on 9 March 2022 after murdering her husband. The trial is being held in absentia,*?* as
the defendant has probably returned to Russia. Another trial started on the same day with respect
to a group of eight Russian soldiers accused of violence against civilians in the village of
Motyzhin near Kyiv.*?? At the time of the completion of this report, these trials were still
ongoing. In view of the number of cases registered in the Office of the Prosecutor General of
Ukraine, it may be expected that many will be opened in various courts across Ukraine in the
upcoming weeks and months.*?3

The trials have, in the majority, produced positive reactions. Yet, words of caution can also be
heard, especially within the legal academia.*>* The respect of the fair trial guarantees during the
trials gives rise to doubts. It is not clear how the confession of the three defendants was obtained
and whether it was truly voluntary. It was reported that the first defendant’s lawyer was not
informed about the hearings and could not attend some of them. The presumption of innocence
might not have been truly respected, with the defendants being generally considered as guilty
from the beginning of the trial and with them being put in special glass cages in the courtroom.
Concerning the decision, it has been argued that the Ukrainian courts have not paid sufficient
attention to the rule on superior order*?® and that the sentence imposed on the first defendant,
life imprisonment, appears disproportionate and, in view of de facto irreducible nature of this
sentence, might involve a violation of the prohibition of torture and inhuman and degrading
treatment.*2% It is moreover worrying that the Ukrainian organs seem to focus on Russian
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crimes exclusively, treating the allegations of crimes committed by the Ukrainian soldiers as
less important and less urgent.*?’

The first trials for alleged war crimes have started in the Russian Federation as well. On 7 June
2022, the Ukrainian Lieutenant Colonel Alexander Plotnikov, commander of an artillery
battalion, was accused by the Russian Investigative Committee of “Cruel treatment of civilians
and the use of prohibited methods of warfare” (Article 356(1) of the Criminal Code of the Russian
Federation), for having ordered, from 25 February to 10 March 2022, shelling of residential
buildings and civil infrastructure in the Donetsk region, resulting in the death of one child, the
brain injury of a woman and large-scale destruction of private property. At the time of the
completion of this report, the trial was still ongoing. The concerns raised above, pertaining to
the respect of fair trial guarantees, apply here as well. Moreover, the Russian Federation also
seems to concentrate on the alleged violations committed by the other side to the conflict
exclusively, thus failing to abide by the obligation to search for and bring before its courts all
persons alleged to have committed or to have ordered to have committed war crimes, regardless
of their nationality.*?®

However, the most worrying are the trials held by courts in the so-called Donetsk and Luhansk
People’s Republics. As already noted above, the first of such trials, held before a court in
Donetsk, resulted in the sentence of death penalty being imposed, on 9 June 2022, to three
foreigners serving in the Ukrainian navy, the UK citizens Aiden Aslin and Shaun Pinner and a
Moroccan citizen Brahim Saadoun,*?® At least two other foreigners fighting in the Ukrainian
armed forces, the US citizens Alexander Drueke and Andy Tai Ngoc Huynh, may receive the
same sentenced in the upcoming weeks.**° In addition to the legal problems surrounding the
death penalty, the trials are also hardly compatible with the right to a fair trial. One week after
the end of the first trial, the UN High Commissioner for Human Rights Michelle Bachelet
expressed “concerns that fair trial guarantees were not complied with, including that the
defendants in the cases were not able to present a full defense”.** She also recalled that “the
SO0-called ‘courts’ in this area have long failed to comply with international standards,
including the general right to a public hearing, the principles of independence and impartiality

and the right not to be compelled to testify against oneself”.**?

The second mission moreover once again reiterates that it is not possible for States to bypass
their international obligations by handing detained persons over to another State or, even less,
a non-state entity under their overall control, where there is a serious risk that the handed over
detainees would face an unfair trial or could be imposed the death penalty. Moreover, even if
the Russian Federation seeks to distance itself from the two so-called People’s Republics, as
was well visible in the reaction of the Russian Minister of Foreign Affairs Sergey Lavrov to the

427 Transcript: World Stage: Ukraine with Ukraine Prosecutor General Iryna Venediktova, Washington Post, 23
May 2022, at https://www.washingtonpost.com/washington-post-live/2022/05/23/transcript-world-stage-ukraine-
with-ukraine-prosecutor-general-iryna-venediktova/

428 Article 49 of GCI, Article 50 of GCII, Article 50 of GCIII, Article 129 of GCIV and Avrticle 145 of API.

429 Britons sentenced to death after ‘show trial’ in Russian-occupied Ukraine, The Guardian, 9 June 2022, at
https://www.theguardian.com/world/2022/jun/09/britons-sentenced-to-death-russian-occupied-ukraine-aiden-
aslin-shaun-pinner

430 peter Beaumont, US volunteer fighters captured in Ukraine could face death penalty, says Russia, The
Guardian, 21 June 2022, at https://www.theguardian.com/world/2022/jun/21/us-volunteer-fighters-captured-in-
ukraine-could-face-death-penalty-says-russia

431 High Commissioner updates the Human Rights Council on Mariupol, Ukraine (16 June 2022), ReliefWeb, 16
June 2022, at https://reliefweb.int/report/ukraine/high-commissioner-updates-human-rights-council-mariupol-
ukraine-16-june-2022

432 1bidem. See also Human Rights in the Administration of Justice in ConflictRelated Criminal Cases in Ukraine
April 2014 — April 2020, OHCHR, 1 August 2020, available at https://www.ohchr.org/en/documents/ country-
reports/human-rights-administration-justice-conflict-related-criminal-cases

76



judgment pertaining to the three foreigners,*® it is evident that in reality it exercises (at least)
an overall control over the actions carried out by these entities. The Russian Federation is thus
clearly responsible for violations of the fundamental judicial guarantees in trials carried out by
courts in the two entities, whether it is through handing over detainees to them or through the
direct attributability of the acts of such courts to Russia. It is up to the International Court of
Justice or another judicial institution to determine the nature of the relationship between Russia
and the two entities in more detail.

5. RIGHTS TO FREEDOM OF EXPRESSION

The right to freedom of expression, enshrined in Article 19 of the ICCPR and Atrticle 10 of the
ECHR, derogated from by Ukraine, as well as in the OSCE commitments (Helsinki 1975,
Istanbul 1999, Astana 2010, Milan 2018), entails the rights to hold opinions and to receive and
impart information and ideas without any interference. Journalists and media more broadly
enjoy special attention, due to the crucial role they play in a democratic society.*** They are
also in need of special protection in times or armed conflict, as they often operate close to the
areas of active hostilities and even if they do not, their task of bringing to the public objective
information may make them exposed to mistreatment, intimidation, harassment, abductions,
unlawful detention, and other measures involving violence.

The first mission documented various instances of such behaviour in the conflict in Ukraine. It
collected information about five journalists being killed and several other abducted by 1 April
2022. Since then, the numbers have continued to rise. According to the Committee to Protect
Journalists, which monitors the situation on a regular basis, 12 journalists have been killed in
Ukraine since the outbreak of the conflict.**® The Ukraine’s Institute of Mass Information
informs that nearly 32 journalists have lost their lives over that period.**® The most recent
incident involved the killing of the French cameraman Frédéric Leclerc-Imhoff, working for
the French privately owned broadcaster BFMTV, who died, when the Russian armed forces
started to shell the humanitarian convoy on the road to the town of Lysychansk, in the Luhansk
region, on 30 May 2022.%*" The incident is now under investigation, as a potential war crime,
both in Ukraine**® and in France.**°

The other journalists killed since the outbreak of the conflict are Ihor Hudenko (26 February
2022, Kharkiv), Yevhenii Sakun (1 March 2022, Kyiv), Viktor Dedov (11 March 2022,
Mariupol), Oksana Haidar (11 March — 7 April, Shevchenkove), Brent Renaud (13 March 2022,
Irpin), Maks Levin (missing since 13 March 2022, near Huta-Mezhyhirska), Pierre Zakrzewski
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(14 March 2022, Horenka), Oleksandra Kuvshynova (14 March 2022, Horenka), Oksana
Baulina (14 March 2022, Kyiv), Mantas Kvedaravicius (2 April 2022, Mariupol) and Vira
Hyrych (28 April 2022, Kyiv).*? The deaths of three other journalists are under verification by
the Committee to Protect Journalists to establish whether they were conflict related. While some
of these deaths might by justified under IHL as incidental damage, there are reports suggesting
that at least some journalists have been targeted intentionally, and with the knowledge of their
special status, in clear violation of IHL and IHRL. All incidents must be properly investigated
and those found responsible must be brought to justice. The same applies the cases of journalists
who have been detained, abducted, and mistreated.**

On 4 May 2022, a Joint statement on Russia’s invasion and importance of freedom of
expression and information was issued by freedom of expression mandate holders from
several international organizations (UN, OSCE, African Union, Organization of American
States).*? The statement identifies six areas of particular concern for the respect of the
right to freedom of expression in the conflict in Ukraine. The first area is the safety of
journalists, media workers and associated personnel, that has already been mentioned. The
second area concerns allegations that Ukrainian media and internet infrastructure may be
intentionally targeted by the Russian forces in an effort to disrupt access to information,
including by means of cyberattacks. Thirdly, the statement recalls that propaganda for war and
national hatred is explicitly prohibited under Article 20 of the ICCPR and calls upon the Russian
Federation to immediately refrain from such propaganda. Linked to that, fourthly, the statement
express concerns at the spread of disinformation concerning the conflict in Ukraine in Russian
State-owned media. It however also notes that “disinformation cannot be addressed by blocking
or banning media outlets”.**® The fifth area pertains to the erosion of the respect for the right
to freedom of expression in the Russian Federation and the use of criminal law tools to silent
any critics of the war against Ukraine. Finally, the sixth area encompasses the risks of the
proliferation of disinformation, misinformation and incitement to violence and hatred and
restrictions of lawful speech on digital and social media platforms.

Some of these issues, such as the destruction of media infrastructure or the introduction of new
war-related offences into the Code of Administrative Offences of the Russian Federation, were
discussed in the report produced by the first mission. The second mission cannot but confirm
that these issues — as well as the other ones identified in the Joint Statement — have remained
relevant in the period under scrutiny in this report (1 April — 25 June 2022). The Russian State-
owned media continue to deny that the Russian Federation wages a full-fledged war against
Ukraine, adhering to the special military operation label.*** They also fail to inform about the
allegations of crimes committed by the Russian armed forces or about the first trials with
members of such armed forces taking place in Ukraine (i.e., the trial with VVadim Shish(i)marin).
Media, internet providers or social networks which make information about the conflict in
Ukraine accessible to the Russian public, are threatened with criminal prosecution and asked to
remove the information.**® In the temporarily occupied territories, Ukrainian media are replaced
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by Russian media and the local inhabitants only have access to the latter.**® Schools in such
territories have to adopt Russian curricula and present the conflict in Ukraine in accordance to
the Russian official interpretation.**” As a result of these developments, the Russian public and
the inhabitants of territories under the effective control of the Russian Federation live nowadays
in a completely different information space than the inhabitants of the unoccupied regions of
Ukraine and of European countries.

6. OTHER CIVIL AND POLITICAL RIGHTS

The second mission shares the view expressed by the first mission that the conflict in Ukraine
has affected the enjoyment of virtually all civil and political rights. It also concurs that certain
rights have been hit more clearly and profoundly than others. Such rights encompass inter alia
the right to freedom of assembly, the right to freedom of association, the right to freedom of
movement, the right to private and family life and the right to property. All these rights have
been derogated from under the ICCPR and the ECHR by Ukraine.

The right to freedom of assembly, granted by Article 21 of the ICCPR, Article 11 of the ECHR
and by OSCE commitments (Paris 1990, Copenhagen 1990), “enables individuals to express
themselves collectively and to participate in shaping their societies”.**® It applies to peaceful
assemblies including those that are “used to pursue contentious ideas or goals ”.**® Assemblies
should not be dispersed, unless relevant and sufficient reasons exceptionally require to do s0.4>°
When taking any measures against peaceful assemblies, law enforcement agents should use the
minimal amount of force necessary.** The first mission expressed doubts as to whether these
standards have been respected, especially in the territories under the temporary control of the
Russian Federation. The second mission shares those doubts. There are reports indicating that
peaceful assemblies protesting against the Russian occupation, for instance those regularly
organized in the town of Kherson, continue to be dispersed with the use of tear gas and stun
grenades and with Russian soldiers shooting in the air.*>? This was confirmed to the mission by
local inhabitants from the Kherson region met during the visit to Kyiv. The mission wishes to
reiterate that dispersing a peaceful assembly and, even more, using disproportionate force to do
so, amounts to the violation of the right to freedom of assembly.

The right to freedom of association, granted by Article 22 of the ICCPR, Article 11 of the
ECHR, Article 8 of the ICESCR and the OSCE commitments (Paris 1990, Copenhagen 1990),
encompasses the right to join or leave an association and to take collective actions within this
association. It applies to all different types of associations,**® including political parties, trade
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unions, religious associations, or non-governmental organizations. Individuals should be free
to establish associations and should not be subject to unnecessary requirements. Associations
should be allowed to operate as autonomously as possible and, again, should not be subject to
unnecessary requirements or restrictions (for instance with respect to the sources of funding).
Finally, the dissolution of an association should only be possible as a last resort measure, when
an association “uses violence or threatens civil peace and the democratic constitutional order

of the country” *%*

The first mission expressed its concern with respect both to the extension of the repressive
legislation against so-called foreign agents, in force in the Russian Federation, to the areas under
the effective control of Russia, ant to the decision by Ukraine to suspend the operation of 11
political parties, including the Opposition Platform for Life represented in the Verkhovna
Rada.**® The first mission also noted the intention by the two parties to the conflict to adopt
measures against the two separate Ukrainian Orthodox Churches, one autocephalous, the other
linked to the Moscow patriarchate.

The second mission has learnt that further steps, giving rise to concerns, have been taken in
some of these areas in the period under the scrutiny in this report. On 3 May 2022, the
Verkhovna Rada adopted an amendment to several legal acts relating to political parties,**®
which was signed into law by President Zelenskyy 11 days later.*>” The law prohibits political
parties with justify, recognize as legitimate or deny the Russian aggression against Ukraine or
which glorify or justify actions of persons taking part in this aggression against Ukraine. Based
on this law, 10 political parties, including the Opposition Platform for Life, have already been
dissolved and some 7 more are expected to be dissolved in the upcoming weeks.**® The final
decision is taken by court, more specifically the Court of Appeal in Lviv. The proceedings
however are held behind closed doors and reveal, according to Ukrainian non-governmental
organizations, certain other irregularities, which has produced doubts as to their compatibility
with IHRL.4%

The situation of the Ukrainian Orthodox Church of the Moscow Patriarchate, conversely, seems
to be resolved, and secured, by the decision of this very church made on 27 May 2022, to cut
ties with and declare independence from the Moscow Patriarchate*®® and to also, following the
example set by the Orthodox Church of Ukraine, seek autocephaly.*6! The second mission has
not received any information about the situation of the Orthodox Church of Ukraine in the
territories under the temporary occupation by the Russian Federation.
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The conflict in Ukraine has had an impact on the right to freedom of movement, recognized by
Article 12 of the ICCPR and Atrticle 2 of Protocol No 4 to the ECHR. Under these provisions,
individuals have the right to freely move and have residence within a country, as well as the
right to leave their country. Since the outbreak of the conflict, the right to freedom of movement
has been, as noted by the first mission, seriously impeded, both due to the risks stemming from
the travel in certain parts of Ukraine and the legal restrictions imposed on free movement in the
territories under the temporary occupation as well as by Ukraine. The former restrictions
concern inter alia the travel from newly occupied territories, such as the Kherson region, to
other regions. During the visit to Ukraine, the mission was told by local inhabitants of the
Kherson region that when leaving the region, it is necessary to pass through as many as 60
check points, which often involve detailed body and car inspections.*5? The latter restrictions,
imposed by Ukraine — having derogated from the ICCPR and ECHR in this respect — encompass
curfews declared in various areas across the country“®® or the prohibition for men in the military
age (18-60 years) to leave Ukraine.** Abductions, enforced disappearances and the
deportations of Ukrainian civilians to Russia or to the territories under the temporary occupation
by Russia, which are dealt with in Section V.A.3, also interfere with the right to freedom of
movement.

The conflict in Ukraine has had a profound impact on the right to private and family life, as
granted by Article 23 of the ICCPR and Article 8 of the ECHR of many, if not all inhabitants
of Ukraine. People have lost their relatives, friends and colleagues or they have been at least
separated from them.*®® Sometimes, they do not have any information about their loved ones
for weeks or even months. Furthermore, over 12 million Ukrainians have left their homes and
have relocated within the country or even outside its borders. The privacy of individuals has
been often disrespected. On the one hand, people go through various security checks, which
may involve detailed body inspections. The dire situation in the so-called filtration centres and
in other institutions of this type has already been mentioned several types, as has the lack of
respect for local inhabitants by the Russian forces exercising control over certain areas. On the
other hand, people are also deprived of their privacy when on move or in shelters, some of
which do not event allow for the separation of men and women. The second mission recalls that
there is a positive obligation for States to try to minimize the impact of an armed conflict on
private and family life, but it also shares the view expressed in the first report that the content
of this obligation must be interpreted in light of the severe emergency that Ukraine faces.

Another right the enjoyment of which has been heavily affected by the current conflict, is the
right to property. Absent from the ICCPR but present in Article 1 of the Additional Protocol
to the ECHR and in the OSCE commitments (Bonn 1990, Copenhagen 1990, Paris 1990), the
right to property grants everyone the right to own property and use his or her possessions. As
rightly stated by the first mission, destruction of property stemming from acts of war which are
lawful under IHL do not violate the right to property. Extensive destruction and appropriation
of property, not justified by military necessity and carried out unlawfully and wantonly,
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qualifies however not only as a violation of IHL and a war crime*® but also as a violation of
the right to property.

There is credible evidence confirming that the current conflict has been the scene of many
instances of such extensive destruction and appropriation of (private and public) property. The
situation has been particularly serious in the areas under the temporary occupation of the
Russian Federation, where numerous cases of pillage, and confiscation of private property
without financial compensation and organized robbery of basic commodities, such as grain,
have been documented.*®” It seems from the reports that some of these acts of pillage and looting
are carried out by individual members of the Russian armed forces, making use of the lawless
situation in the newly occupied territories, to personally enrich themselves, with the knowledge
that such behaviour will most likely be tolerated, if not encouraged, by their superiors. Other
acts, however, such as the export of the Ukrainian grain from the country, reveal signs of an
organized activity. All these acts amount to violations of IHL and IHRL and must be properly
investigated, those responsible for them brought to justice and those having suffered property
losses or harm compensated for.

The first mission informed about the adoption by Ukraine, on 3 March 2022, of the Law on the
Basic Principles of Forcible Seizure of Objects of Property Rights of the Russian Federation
and its Residents in Ukraine.*®® This law entitles Ukraine to confiscate, without compensation,
movable and immovable property, funds, bank deposits, securities, corporate rights, and other
property located in Ukraine and owned directly or through affiliates by Russia. On 12 May
2022, the first decision was adopted under this law, directed against several daughter branches
of Russian banks operating on the territory of Ukraine.*¢°

Moreover, on 12 May 2022, the Verkhovna Rada of Ukraine adopted the Law on Amendments
to Certain Legislative Acts on Improving the Effectiveness of Sanctions Related to the Assets of
Individuals.*™ This law makes it possible to the Ukrainian authorities to confiscate, without
compensation, assets of natural or legal persons who in one way or another, including through
propaganda, support the aggression against Ukraine. The assets confiscated under this law
should be used for the compensation of the war damage.*’* Since the confiscation of Russian
or Russia-related property is now taking place in many countries all over the world, the new
Ukrainian legislation has not given rise to critical comments. The second mission nonetheless
stresses that any confiscation of property, especially when no compensation is provided, may
only take place if the clear conditions set in the legal framework are met and upon the decision
of a competent judicial body.
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B. IMPACT OF THE CONFLICT ON ECONOMIC, SOoCIAL AND CULTURAL
RIGHTS

The first mission concluded that the conflict in Ukraine had had a profound impact on the
enjoyment of economic, social, and cultural (ESC) rights. It stated that “by causing a high level
of destruction and forcing millions of persons to leave their homes, the conflict has interfered
with the provision of services which are vital for the normal functioning of a society, such as
the educational, healthcare or social security systems ”.4’2 It further stated that the conflict had
threatened the food and water security and had left long-lasting marks on the state of the
environment. It warned that the harm stemming from all these effects of the conflict may be as
serious as the harm produced by the actual fighting. The second mission notes that the evidence
collected for the period under scrutiny in this report (1 April — 25 June 2022) fully corroborates
these findings. It also stresses that some of the violations of ESC rights may at the same time
constitute war crimes or crimes against humanity (e.g., extensive destruction of environment or
starvation of local population).

Unlike civil and political rights, ESC rights may not be derogated from in times of emergency.
Yet, this is compensated by the fact that they are subject to a progressive realization, dependent
on the available resources. How progressive the realization can be and what the available
resources are is determined by the circumstances and there is no doubt that an international
armed conflict may slow the pace of the realization and temporarily divert some resources
towards other public needs. Yet, even in an emergency, States must do their best, to the extent
possible, to work towards the progressive realization of ESC rights, they must guarantee the
minimum content of the core obligations and they must not discriminate in the access to these
rights. Measures aimed at enhancing the position of individuals belonging to vulnerable groups,
may be compatible with the principle of non-discrimination. The ESC rights also give rise to
various positive obligations (to protect and to fulfil). The content of these obligations is
however largely context-specific and is heavily impacted by the situation of an armed conflict.

1. RIGHT TO EDUCATION

The right to education is enshrined in Article 13 of the ICESCR, Article 2 of the Additional
Protocol to the ECHR,*”® several treaties applicable to certain categories of individuals*’* as
well as in the OSCE Commitments (Vienna 1989, Copenhagen 1990). The importance of
securing the right to education even in times of armed conflict is explicitly acknowledged in
UN Security Council Resolution 2601 adopted in 2021,*° which inter alia condemns the
military use of schools and attacks on schools in violation of IHL and calls upon all States to
“safeguard, protect, respect, and promote the right to education, including in armed conflict”
(para 3).

The second mission regrets to note that the conflict continues to have a negative impact on the
right to education. This negative impact manifests itself in several different ways. First, schools,
universities and other educational institutions are used for military purposes and/or become,
deliberately or incidentally, object of military attacks. The use of educational institutions for
military purposes has been confirmed by the Head of UN Human Rights Monitoring Mission
in Ukraine (HRMMU) Matilda Bogner, who on 10 May 2022 stated that the HRMMU has
“received information that in many areas armed forces — from both sides — have been using

472 Wolfgang Benedek, Veronika Bilkova, Marco Sassoli, Report on Violations of International
Humanitarian And Human Rights Law, War Crimes And Crimes Against Humanity Committed In Ukraine Since
24 February 2022, OSCE, Vienna, 13 April 2022, p. 54.

473 This provision can be derogated from and Ukraine indeed did so after the outbreak of the conflict.

474 See Article 10 of the CEDAW, Atrticles 28 and 29 of the CRC and Article 24 of the CRPD.

475 UN Doc. S/RES/2601(2021), The Children and armed conflict, 29 October 2021.

83



schools as their bases and have placed heavy military equipment in the vicinity of schools”.*"®

While such use of educational institutions is not completely prohibited, it should be avoided
whenever possible, because it risks compromising the safety of such institutions and interrupt
educational processes. The second mission also recalls that “it is “unlawful to use a school

simultaneously as an armed stronghold and as an educational center”.*"’

Concerning the destruction of educational institutions, according to a specially dedicated site
established by the Ukrainian Ministry of Education and Science of Ukraine, by 25 June 2022,
2061 such institutions had suffered bombing and shelling and 212 of them had been destroyed
completely.*’® Some of the institutions which have been heavily damaged or totally destroyed
since the outbreak of the conflict are the Secondary School Ne 21 in Chernigiv; the Secondary
School Ne 118 in Kharkiv, the Specialized School Ne 75 in Kharkiv, the Specialized School Ne
17 in Kharkiv, the Evening School Ne 1 in Izyum, the Secondary School Ne96 in Kharkiv, the
Secondary School in Gorokhovatka, the Specialized School Ne 134 in Kharkiv, the Secondary
School Ne 35 in Kharkiv, the Kindergarten Ne 72 in Chernigiv, the Professional Lyceum in
Vasylkiv or V. N. Karazin Kharkiv National University in Kharkiv.*”® The mission recalls that
the destruction of educational institutions can only be compatible with international standards
if either these institutions are used for military purposes or they are incidentally hit in actions
carried out in full respect of the principles of distinction, proportionality and precautions. The
failure to meet these criteria amounts to a violation of IHL and, potentially, a war crime.

Secondly, the conflict has produced serious learning losses. In the first weeks of the conflict,
the education was suspended. While resumed since mid-March 2022 in some 86% of schools,
it is still mostly carried out via online/distance modalities, and it is not accessible to all children
and students. The extensive displacement has caused problems, equally as the conditions in
some temporary shelters (i.e., lack of the access to electricity or to internet). According to the
report produced by the World Bank, some 665,000 students (16% of total number of enrolled
students) and over 25,000 educators (6% of total educators in the country) have left Ukraine
and become refugees.*®® While some of them continue to attend or provide classes in Ukrainian
(for instance through the All-Ukrainian Online School system*®1), other become integrated into
the educational systems of other countries or lose access to education/teaching completely. The
World Bank notes that “the long-term effect could be substantial, with future earnings losses

of more than 10% a year per student”.*¢?

Thirdly, the situation is particularly complicated in the territories under the effective control of
the Russian Federation. According to the data collected by the Ukrainian think tank Cedos,
three main alternative models are applied in such territories.*®® In some regions, educational
institutions continue working remotely according to Ukrainian standards and curricula. In other
regions, such institutions become under the pressure of the occupational authorities which try

476 Pplight of civilians in Ukraine, OHCHR, 10 May 2022, at https://www.ohchr.org/en/press-briefing-
notes/2022/05/plight-civilians-ukraine

477 Sabotaged Schooling: Naxalite Attacks and Police Occupation of Schools in India's Bihar and Jharkhand
States, Human Rights Watch, 2009, p. 53.

478 See at https://saveschools.in.ua/en/ The figures from this site are taken over by UNESCO, see Damages and
Victims, UNESCO, 22 June 2022, at https://www.unesco.org/en/ukraine-war/damages-and-victims# educational-
institutions.

479 1bidem.

480 Education: Impact of the War in Ukraine, World Bank, May 2022, at https://reliefweb.int/report/
ukraine/education-impact-war-ukraine-may-2022

481 See the website here: https://Ims.e-school.net.ua/about

482 Education: Impact of the War in Ukraine, World Bank, May 2022, at https://reliefweb.int/report/
ukraine/education-impact-war-ukraine-may-2022

483 Education in the occupied territories of Ukraine (February 24 — April 30, 2022), Cedos, 2 May 2022, at
https://cedos.org.ua/en/researches/education-in-the-occupied-territories-of-ukraine-february-24-april-24-2022/
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to impose the Russian standards and curricula on them. Finally, in some regions, the educational
process has been suspended due to active hostilities. The second model, reported for instance
from the Kherson region, is particularly problematic. Teachers are under pressure to abandon
the original curriculum and become a tool of Russian propaganda. If they do not yield to this
pressure, they risk measures of retaliation from the occupying forces.*3 If they yield to it, they
risk being criminally prosecuted by Ukrainian courts, because since the inclusion into the
Criminal Code of Ukraine of an offence of collaborative activities (Article 111.1), engaging in
propaganda in education institutions with the goal of assisting the Russian army and for actions
aimed at introducing the education standards of the aggressor State in education institutions
entails criminal responsibility.*® Reports from regions suggest that most teachers prefer to face
the first risk.*8®

The attempts to turn schools situated in the territories under the effective control of the Russian
Federation into places of propaganda were documented already by the first mission. The second
mission regrets to state that these attempts have become even stronger over the past months.
Cedos reports that new subjects, such as Russian language and literature, Social studies or
History, are being introduced in schools in the temporarily occupied territories, and they are
taught according to Russian textbooks and in Russian. When the first school in Mariupol
resumed work, it began classes with the Russian national anthem.*®” On 26 May 2022, Mariupol
deputy mayor Petro Andrushenko reported on his Telegram account that starting from the fall
semester, the education in all city schools will be entirely in Russian and will feature the
standard Moscow-approved curriculum. 8

2. RIGHT TO HEALTH

The right to health is recognized in Article 12 of the ICESCR, Article 11 of the RESC, specific
human rights treaties*®® the OSCE Commitments (Vienna 1989). It entails the freedom to
control one’s health and body and the entitlement to have access to a system of health protection
providing equal opportunity to individuals to enjoy the highest attainable level of health.*%

According to the World Health Organization (WHO), Ukraine’s health system is under severe
pressure.*** This pressure comes from several sources. First, similar to educational institutions,
health institutions are used for medical purposes and/or become object of military attacks. As
of 25 June 2022 the WHO had reported 332 verified attacks on health care in the country, killing
76 people and injuring 59.42 The WHO reiterated that the conflict had caused “a massive

484 |_auren Said-Moorhouse, Oleksandra Ochman, This is what the 'Russification' of Ukraine's education system
looks like in occupied areas, CNN, 16 May 2022, at https://edition.cnn.com/2022/05/16/europe/russia-ukraine-
education-intl-cmd/index.html

485 Zaxon Ypainu Ne 2108 Ilpo enecenns smin 0o Oesxux 3aK0HO0A6YUX axmie YKpainu ujo0o 6cmanoenens
KpUMIHABHOI 8i0no6idanbHocmi 3a xonabopayitiny disnvHicms, 3 6epesns 2022.

486 pavlo Krivosheyev, Ukrainian Teachers Balk As Moscow Seeks To Impose 'Russian Standards' In Occupied
Territories, RFE/RL, 22 May 2022, at https://www.rferl.org/a/ukraine-kherson-education-russian-
occupation/31862426.html

487 Education in the occupied territories of Ukraine (February 24 — April 30, 2022), Cedos, 2 May 2022, at
https://cedos.org.ua/en/researches/education-in-the-occupied-territories-of-ukraine-february-24-april-24-2022/
488  Mapiynons. Ha 3apas. Ocsira, Telegram (Augpromenko Time), 26 May 2022, at
https://t.me/andriyshTime/1072

489 Article 12 of CEDAW, Article 24 of CRC and Atrticle 25 of CRPD

490 UN Doc. E/CN.4/2000/4, General Comment No. 14: The right to the highest attainable standard of health, 11
August 2000, para 8.

491 One hundred days of war has put Ukraine’s health system under severe pressure, WHO, 3 June 2022, at
https://www.who.int/news/item/03-06-2022-one-hundred-days-of-war-has-put-ukraine-s-health-system-under-
severe-pressure

492 Surveillance System for Attacks on Health Care (SSA), WHO, 25 June 2022, at
https://extranet.who.int/ssa/Index.aspx;
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increase in psychological harm and distress”** and stressed that the Russian Federation’s
aggression in Ukraine is “causing a serious impediment to the health of the population of
Ukraine, as well as having regional and wider than regional health impacts”.*** The WHO
condemned attacks on health care and urged the Russian Federation to “immediately cease any

attacks on hospitals and other healthcare facilities . 4%

Secondly, the conflict has brought about new, hostilities-unrelated health risks. According to
the WHO “the risk of disease outbreaks, such as cholera, measles, diphtheria or COVID-19,
has been exacerbated due to lack of access to water, sanitation and hygiene, crowded
conditions in bomb shelters and collective centres, and suboptimal coverage for routine and
COVID-19 immunizations”.*® In Mariupol, occupied by the Russian Federation, there is a risk
of a major cholera outbreak, due to problems with water supply, surface burials and mixing
sewage water with drinking water.*®” The mass graves in the occupied territories and
decomposition of bodies can also pose a health threat.**® There is also an increased risk of
“physical injury, psychological distress and long-term mental health problems, unwanted
pregnancy, STIs, and negative coping strategies such as addiction, "**° whereby the access to
some medical services such as psychological and psychiatric support is severely limited.>%

Thirdly, there have been reports of Russia’s blocking supplies of medicine to the temporarily
occupied areas.>®* Also, during the visit to Kyiv, the mission was informed by the interlocutors
from certain temporarily occupied territories, such as the Kherson region, that medicine became
unavailable after the arrival of the Russian armed forces or, if available, was sold at exorbitant
prices.>°2 The second mission recalls that under the IHL the occupying power “has the duty of
ensuring and maintaining, with the cooperation of national and local authorities, the medical
and hospital establishments and services, public health and hygiene in the occupied territory,
with particular reference to the adoption and application of the prophylactic and preventive

measures necessary to combat the spread of contagious diseases and epidemics .

3. RIGHT TO SOCIAL SECURITY
The right to social security, recognized in Articles 9 and 10 of the ICESCR, Article 12 of the

RESC, specific treaties®® and the OSCE Commitments (Helsinki 1975, Vienna 1989, Helsinki

1992), “encompasses the right to access and maintain benefits /.../ without discrimination in
order to secure protection, inter alia, from (a) lack of work-related income caused by sickness,
disability, maternity, employment injury, unemployment, old age, or death of a family member;

493 One hundred days of war has put Ukraine’s health system under severe pressure, WHO, 3 June 2022, at
https://www.who.int/news/item/03-06-2022-one-hundred-days-of-war-has-put-ukraine-s-health-system-under-
severe-pressure

4%4 WHO Resolution Health emergency in Ukraine and refugee receiving and hosting countries, stemming from
the Russian Federation’s aggression, AT5/AICONF./6, 23 May 2022.

495 1hidem.

4% WHO, Emergency in Ukraine, External Situation Report #14 (2 June 2022).

497 Twitter post by OCHA, 8 June 2022, at https://twitter.com/OCHA_Ukraine/status/1534 549070118850561

498 Victoria Gubareva, Battered Mariupol Faces Attack on a New Front, Transitions, 16 June 2022, at
https://tol.org/client/article/battered-mariupol-faces-attack-on-a-new-front.html

499 WHO, Emergency in Ukraine, External Situation Report #14 (2 June 2022).

500 1hidem.

%01 Terrorism against civilians: Russia blocking supply of medicines to occupied territories, UkrinForm, 11 June
2022, at https://www.ukrinform.net/rubric-society/3504743-terrorism-against-civilians-russia-blocking-supply-
of-medicines-to-occupied-territories.html; Russian-occupied medical facilities lack drugs: Russians block supplies
from Ukraine, AAAM, 25 May 2022, at https://aam.com.ua/en/2022/05/25/russian-occupied-medical-facilities-
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%02 Interviews with the inhabitants of the Kherson region, on file with the authors of the report.
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(b) unaffordable access to health care; (c) insufficient family support, particularly for children

and adult dependents”.>®

The conflict in Ukraine, especially due to the massive displacement of the population, has made
the normal operation of the social security sector very difficult. Prior to the conflict, almost
25% of the government expenditure was spent on social security, with old age pensions
accounting for half of this figure. Many people in Ukraine are thus fully dependent on social
security and have no alternative source of income. During the COVID-19 crisis, in autumn
2021, Ukraine established a single list of all recipients and an online system of applications.
Yet, large portions of the population, such as older persons, due to the lower level of digital
literacy, continue to collect benefits through post offices or banks.

There is scarcity of information, either in the media or in official statements by relevant
ministries, about the conditions of the adult charges of facilities providing residential social
services and assisted living, palliative/hospice care, as well as other institutional care facilities
(facilities for labour veterans, for people with disabilities, elderly care facilities, etc.). As of 11
April 2022, a total of 2,807 adult residents of around-the-clock social care facilities were
evacuated due to a threat to their lives and health. These were residents of elderly care facilities,
residential care facilities for people with disabilities, neuropsychiatric facilities from nine
regions (particularly from Donetsk, Kharkiv, Luhansk, Zhytomyr, Kyiv regions and the city of
Kyiv). Most residents were relocated to appropriate facilities in other regions without active
fighting, and about two hundred people were relocated to appropriate facilities abroad.>%

Despite the official claims by Russian leadership that the Russian army only conducts military
actions against military infrastructure facilities, according to some reports, the targets of
bombing and shelling in the first two months of the full-scale war were often specifically social
infrastructure facilities, mainly social care institutions.5®” Moreover Russian troops allegedly
took residents of these facilities hostage and forcibly evacuated them to occupied territories.
Moreover, the Atynivka Neuropsychiatric Residential Facility (Sumy Region) was shelled by
Russian forces in late April.>® Due to shelling and bombing, many institutional care facilities
were cut off from power, heating, water supply and communication, and their windows and
doors were damaged, making them unfit for residence and service provision and creating a need
for urgent evacuation of their residents.>*® Additionally, in a number of localities, active fighting
led to breaking communication lines, which made it impossible to coordinate with central
government bodies or local self-government bodies in neighbouring regions, and made it more
difficult to ensure a safe route.

The social security system is in operation in most regions of Ukraine. In addition, new social
benefits have been put in place since the outbreak of the conflict to the benefit of victims of the
conflict, especially those who have been displaced due to the conflict (for more detail, see
Section V.C.8). As previously, the inhabitants of the temporarily occupied territories, especially
older persons and persons with disabilities, experience difficulties having access to their
pensions and other social benefits, though some measures have been adopted to improve the
situation (for more detail, see Sections V.C.3 and V.C.4).

%05 UN Doc. E/C.12/GC/19, General Comment No 19. The right to social security, 4 February 2008, para 2.

%06 Social security and war in Ukraine (February 24 — April 30, 2022), Cedos, 17 May 2022, at
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87



4. RIGHT TO FOOD AND WATER

The right to food is recognized in Article 11 of the ICESCR and it “also includes the right to
have access to safe drinking water”.>*° The first report noted that there was a risk of food and
water shortage stemming from the destruction of agricultural infrastructure by military actions,
contamination of soil and water or inaccessibility of fertilizers. In the period under the scrutiny
in the second report (1 April — 25 June 2022), this risk has become even more acute. On 15
April 2022, UNICEF reported that 1.4 million people In Ukraine were without running water,
whereas additional 4.6 million people across Ukraine were without adequate access to safe
water as a result of damages to the water network and power cuts.*! In total “over 6 million
people in Ukraine are struggling every day to have drinking water, one of the most essential
human needs ”.>'? The situation with the access to water is particularly critical in besieged cities
such as Mariupol, where over 100,000 people were reported to be without access to drinking
water during the Russian siege of the city.>'® There have also been reports of the Russian forces
deliberately targeting water infrastructure, such as pipes, dams, sewage treatment plants and
pumping stations, across the entire country.>*

The inhabitants of some parts of the country also face the risk of starvation. It is so, first, due
to the destruction of agricultural equipment, shelling of farms and planting of landmines in the
soil by the Russian armed forces.>*® Moreover, in some temporarily occupied territories, such
as the Kherson region, food, and especially wheat is confiscated by the Russian armed forces
and exported to other regions (Crimea) or countries (Turkey), leaving the local inhabitants with
limited means of subsistence.>® During the interviews made in Kyiv, the mission was informed
that prices had increased several times in such regions and that local inhabitants struggle to
make the ends meet.>’ Again, the situation is particularly critical in besieged cities such as
Mariupol, where people, according to the executive director of the UN World Food Programme
David Beasley, were being “starved to death”.5*® Although the second mission has not been
able to conclude whether starvation of the civilian population has been used as a deliberate
strategy by the Russian Federation, there are signs — denial of access for humanitarian aid,
blocking of humanitarian corridors etc. — that it might indeed be so. The second mission recalls
that deliberate starvation of the civilian population constitutes violations of IHL and of IHRL
as well as a war crime and a crime against humanity. Since Ukraine has in its recent history
made very painful experience with starvation during Holodomor in the 1930s, any allegations
of this act have to be considered very diligently.

510 See UN Docs E/C.12/2002/11, General Comment No. 15. The Right to Water (Arts. 11 and 12 of the Covenant),
20 January 2003; A/RES/64/292, The human right to water and sanitation, 3 August 2010.
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5. RIGHT TO A HEALTHY ENVIRONMENT

The right to a healthy environment stems from general human rights provisions®'® and the
OSCE Commitments (Helsinki 1992, Istanbul 1999, Astana 2010). The first mission voiced
concern as to the potential environmental impact of the conflict, especially in the Eastern part
of Ukraine where active hostilities had been going on for years already. The second mission
has also come across worrying evidence suggesting that the conflict has seriously affected the
state of Ukrainian environment. The situation is made worse by the fact that at the moment,
ecological concerns are treated as secondary.

According to the online map-based platform Ecodozor (established by Zoi Environment
Network and supported by the OSCE Project Co-ordinator in Ukraine®?°), there have been many
hazardous industrial incidents recorded in Ukraine, whereby 92 industrial facilities in the high
or very high environmental risk category were affected.®?* They include inter alia Chornobyl
and Zaporizhzhia nuclear power plants, the Kakhovka and Kyiv hydropower plants, the
Avdiivka Coke and Chemical Plant the Toretsk Ferroalloy Plant, metallurgical plants Azovstal
and Illicha in Mariupol as well as numerous sea ports, oil storage facilities and coal mines.>?2
The environmental situation in some occupied territories is worrying due to air, soil and water
pollution and deterioration of the sanitary and epidemiological situations.>?® Satellite images
show that large areas in Eastern and Southern Ukraine are engulfed in wildfires sparked by
explosions. The soil has become contaminated with heavy metals and other potentially
dangerous and poisonous substances leaking from missiles, military equipment and spent
ammunition. Ground waters are polluted by spilled fuel.>** Reportedly, in Mariupol sewage and
storm water runoff goes to the sea without any treatment.’?> Several zoo staff members have
been killed, together with the animals in their care, when zoos have been under shelling.>2® The
second mission thus concludes that the environment is, indeed, a “silent victim” of the
conflict.5%’

C. IMPACT OF THE CONFLICT ON VULNERABLE GROUPS

The first mission established that while the conflict in Ukraine had affected the population of
Ukraine as a whole, it had had a specific and often particularly heavy impact on individuals
belonging to certain vulnerable groups. These groups include, but are not limited to, women,
children, older persons, persons with disabilities, national and ethnic minorities, LGBTQ people
or watchdogs (human rights defenders and other activists). Furthermore, the conflict itself has

519 See UN Doc. A/HRC/25/53, Report of the Independent Expert on the issue of human rights obligations relating
to the enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox, Mapping report, 30
December 2013, Section IV.
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content/uploads/2022/06/Risks.pdf

523 Victoria Gubareva, Battered Mariupol Faces Attack on a New Front, Transitions, 16 June 2022, at
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https://www.nytimes.com/2022/04/13/science/war-environmental-impact-ukraine.html

89


https://urldefense.com/v3/__http:/www.zoinet.org/__;!!AQdq3sQhfUj4q8uUguY!nEyTcX1e8VQl0ENAsgFTXETKP7EG0HQUKY0gwTwRvQHlqRygBYvSuJgg6WF33TwpZiBKmBiTsxtsU7K2aUs61Ai6j4OoZM0fB7c$
https://zoinet.org/wp-content/uploads/2022/06/Risks.pdf
https://zoinet.org/wp-content/uploads/2022/06/Risks.pdf

produced new vulnerable groups, especially internally displaced persons (IDPs) and refugees.
In accordance with the principle of non-discrimination,®?® individuals belonging to vulnerable
groups must not be treated less favourably than other people. To ensure that this is so, States
have to take the special needs of those individuals into account. This rule remains in place in
all times and can never be suspended. It is important to make sure that those who are vulnerable
even in times of normalcy are not made even more vulnerable, or are not even left behind, in
times of crisis, such as that produced by the current conflict in Ukraine.

1. WOMEN

The first category of individuals who have been particularly affected by the current conflict in
Ukraine encompasses women. Protected by general human rights instruments as well as by the
special UN Convention on the Elimination of all Forms of Discrimination Against Women
(CEDAW), to which both Ukraine and Russia are States parties, women must not be subject to
any form of negative discrimination. There is an increased need to protect women and girls in
times of armed conflicts, as explicitly recognized in the UN Security Council Resolution 1325
on women and peace and security,>* and especially to “take special measures to protect women
and girls from gender-based violence, particularly rape and other forms of sexual abuse, and
all other forms of violence in situations of armed conflict” (para 10). The special vulnerability
of women in conflict and post-conflict situations and their exposure to a higher risk of gender-
based sexual violence has also been repeatedly recognized in the OSCE commitments
(Bucharest 2001, Ljubljana 2005).

The first mission noted that the outbreak of the conflict had indeed brought about an increase
in gender-based violence. The second mission regrets to confirm that this trend has continued
to manifest itself during the period under scrutiny in this report (1 April — 25 June 2022).
Reports from and about women being raped or otherwise sexually abused by members of the
Russian armed forces, especially in the newly occupied territories, have become abundant.>*°
As of 3 June 2022, the OHCHR had received reports of 124 alleged acts of conflict-related
sexual violence across Ukraine, mostly against women and girls.>*! It is generally believed that
the actual number is much higher and that many incidents of rape and sexual-based violence
simply fail to be reported. In a hearing held at the UN Security Council on early June 2022,
Natalia Karbowska, Co-Founder and Director of Strategic Development for the Ukrainian
Women’s Fund, noted that for every girl or woman who is willing to tell her story, there are
many others who will be silent for years. She also suggested that “the Russian Federation is

using sexual violence and rape as instruments of terror to control civilians” %

One of the victims of sexual violence was a 23-year-old woman Karina Yershova from Bucha.
During the Russian occupation of the town, she was abducted, raped, tortured and finally shot
dead.>*® There are also certain reports indicating instances of gang rape or rape carried out in
front of family members, including children. For example, the Commissioner for Human Rights
Denisova said that 25 girls aged 14-24 were kept in a basement in Bucha and gang-raped, as a

528 This principle is enshrined in Article 26 of the ICCPR, Article 14 of the ECHR, Protocol 12 to the ECHR,
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result of which nine became pregnant.®>3* The second mission has not been in the position to
verify the authenticity of this report from other sources. It is however clear that women who
have been subject to rape or other forms of sexual abuse — and there are (at least) hundreds of
them in the conflict — face a high risk of forced pregnancy, sexually transmitted infections,
HIV/AIDS, internal physical injuries and of mental problems.>** Women who became pregnant
as a result of a rape may moreover have difficulties getting an abortion, both because of the
level of destruction of medical facilities in Ukraine and the strict anti-abortion laws in some of
the countries of refuge, especially Poland.>3®

Domestic violence against women also seems to be on the rise, though the separation of many
families due to the compulsory recruitment of men aged 18-60 has most likely has some effect
on the situation.>*” According to Alyona Krivulyak, one of the leaders of La Strada Ukraine,
“hostilities have become a catalyst for the exacerbation of domestic violence in families where
these facts existed before the war”.>*® Moreover, victims of domestic violence report increasing
difficulties to report cases of domestic violence and, especially, to have the police and other
public authorities pay attention to them due to the workload they have at the moment. A non-
profit organization Women's Perspectives based in Lviv reported cases where women wanted
to file a complaint against an offender or get an update on their case but were told to come back
later and that there were more pressing issues.>

As already noted by the first mission, women and girls also make up the majority of refugees
and internally displaced persons. When on the move or in temporary shelters, women and girls
are exposed to an increased risk of gender-based violence, including rape and other forms of
sexual abuse, as well as the risk of human trafficking. On 6 June 2022, the UN Special
Representative on Sexual Violence in Conflict Pramila Patten stated that the humanitarian crisis
in Ukraine was gradually turning into a trafficking crisis.>*® Already two months earlier, on 12
April 2022, UNHCR’s Assistant High Commissioner for Protection Gillian Triggs, warned that
refugees fleeing from Ukraine to face “the risks of predators and criminal networks who may
attempt to exploit their vulnerability or lure them with promises of free transport,
accommodation, employment or other forms of assistance”.>*' There are indeed reports of
women and girls being offered shelter only in exchange for sexual services.>*? A rapid
assessment of the situation was done by La Strada in mid-May which made it possible to
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identify categories of women who are at particular risk of human trafficking (e.g., young girls
or poor women) and to propose concrete steps to minimize the risk of human trafficking (e.qg.,
a robust programme of assistance for all displaced persons or focusing on trafficking
channels).>*

On 3 May 2022, the Framework on cooperation between the Government of Ukraine and the
UN on prevention and response to conflict-related sexual violence was signed in Kyiv.*** The
Framework builds on the Ukraine’s National Action Plan (NAP) for the implementation of the
UN Security Council resolution 1325 on Women, Peace and Security. It is directed at the
prevention and repression of “rape, sexual slavery, forced prostitution, forced pregnancy,
forced abortion, enforced sterilization, forced marriage and any other form of sexual violence
of comparable gravity perpetrated against women, men, girls or boys that is directly or
indirectly linked to a conflict”.>* The text however is rather general and it remains to be seen
to what extent the Framework will be able to improve the lives and well-beings of women, girls
as well as other vulnerable persons to whom it applies.

The second mission also draws attention to the difficult situation that women who stay in their
homes, including older women, face. These women often find it difficult to meet their basic
needs, as they have limited access to food, water, heating, medical care, social benefits or work.
Some 265,000 Ukrainian women were pregnant at the outbreak of the conflict and there are
reports that some of them have been giving birth prematurely, due to the conflict-related
stress.>*® The limited access to female sanitary products in some parts of Ukraine as well as the
large-scale displacement of medical staff also causes problems.>*’

2. CHILDREN

Children, i.e., human beings under the age of 18, unless legal majority is attained earlier, are
under the protection of general human rights instruments and of the1989 UN Convention on the
Rights of the Child (CRC) with its Optional Protocols (OP). Ukraine and the Russian Federation
have ratified the CRC and the OPs on the involvement of children in armed conflict and on the
sale of children, child prostitution and child pornography. By means of Article 38 of the CRC,
States must “respect and to ensure respect for rules of international humanitarian law
applicable to them in armed conflicts which are relevant to the child”. The protection of
children in armed conflict has also been, for more than two decades now, on the agenda of the
UN Security Council, its special Working Group on Children and Armed Conflict and the
Special Representative of the UN Secretary General for Children and Armed Conflict. In
addition to the UN, other international organizations deal with this topic as well®*® and it is also
covered by the OSCE commitments (Istanbul 1999, Brussels 2006, Madrid 2008).

The first mission established that the conflict in Ukraine had had a profound impact on the lives
and well-being of children. It identified several main ways in which this impact manifested
itself. The second mission regrets to note that the situation has not really changed for the better
in the period under scrutiny in this report (1 April — 25 June 2022). According to the information
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presented at the UN Security Council meeting on 12 May 2022, around 7.5 million children in
Ukraine are suffering because of the conflict.>°

First, children continue to be among direct victims of the conflict. On the occasion of World
Children’s Day, on 1 June 2022, UNICEF reported that on average more than two children are
killed and more than four injured each day in Ukraine — mostly in attacks using explosive
weapons in populated areas.>>° However, the actual figures are believed to be much higher. The
Office of the Prosecutor General of Ukraine reports, by 24 June 2022, a total of 948 child war
casualties — 338 killed and 610 wounded.**! Over 130 children have been reported missing.>>2
These figures may also not be definitive, as the count goes on in places of open hostilities and
in temporarily occupied or liberated territories.

In Bucha alone, 31 children under the age of 18 were killed and 19 wounded, according to local
authorities. As the chief prosecutor of the Bucha region, Ruslan Kravchenko, said “all children
were killed or injured deliberately, since the Russian soldiers deliberately shot at evacuating
cars that had the signs CHILDREN and white fabric tied to them, and they deliberately shot at
the homes of civilians”.>> Some children witnessed adult executions, including those of their
parents, relatives and friends.>** Children have been killed in many other regions of Ukraine as
well.>* For instance, on 31 May 2022, a 12-year-old boy died in Ivanivka in the Kharkiv Oblast
as a result of shelling by the Russian armed forces of the village.>*® Furthermore, children are
said to be used as human shields by the Russian armed forces. Despite their proximity to the
battlefield, in Volnovakha, students were purportedly forced by the Russian military to return
to their classes at the local school in Volnovakha on 11 April 2020.>%'

Secondly, children have been exposed to other forms of violence and abuse during the conflict.
Reports of sexual violence against children, including rape, have been particularly common,
though the extent of this violence is difficult to assess due to the sensitive nature of the abuse,
the well-known and well-understandable reluctance of victims to report it and misinformation
about this issue spread in the public space. By 3 June 2022, the UN Human Rights Monitoring
Mission in Ukraine received 124 allegations of conflict-related sexual violence, 97 of them
involving women and girls, 19 men, seven boys and one gender unknown.>*® After the Russian
armed forces were pushed out of the areas north of Kharkiv, the Commissioner for Human
Rights Denisova stated that a one-year-old boy was raped by Russian soldiers and later died in
a village near Kharkiv.>®® Other victims have been reported, including "two 10-year-old boys,
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triplets aged 9, a 2-year-old girl raped by two Russian soldiers, and a 9-month-old baby" raped

in front of his mother”.>®

On 8 April 2022, the Ukrainian official Oleksandr Vilkul claimed that Russian armed forces
raped a 16-year-old girl and a 78-year-old woman in one of the villages near Ingulets.®®! On the
same day, a video by a Russian soldier was posted on Twitter, in which he initially declared
that he was making a "ferocious video" before sexually abusing a one-year-old baby. The
soldier was allegedly arrested in Russia after the video clip went viral.>®2 On 27 May 2022 the
Chernihiv Regional Prosecutor's Office identified two servicemen of the Russian armed forces
who attempted to rape a 16-year-old girl and tortured the girl’s older brother with the help of
other soldiers.>®® The two servicemen were charged of the offence of violating the laws and
customs of war (Article 438(1) of the Criminal Code of Ukraine). The second mission was not
in the position to verify all these different reports. Yet, the collected evidence allows it to
conclude that sexual violence, including violence against children, has occurred in the conflict,
primarily by the members of the Russian armed forces. The mission wishes to stress that all
these incidents, whether they reflect any premeditated plan or not, have to be duly investigated
and those responsible for them have to be brought to justice.

Thirdly, the conflict has forced more than 12 million people to leave their homes or places of
habitual residence and a big number of them are children. Such children are increasingly
vulnerable, especially if they relocate without their family members. Children on move within
Ukraine or across borders have faced numerous risks, including the risk of human trafficking
and exploitation, the risk of child labour, the risk of forced recruitment and the risk of gender-
based violence. Appropriate measures must be put in place to protect children against these
risks to the extent possible.

On 8 April 2022, the Commissioner for Human Rights Denisova called on international
organizations such as UNICEF, claiming that more than 121,000 children, had been taken by
force to Russia. She accused the Russian Federation of the intention to make such children
available for adoption by Russian families.*** However, at that time, UNICEF indicated to have
no evidence to support such claims.®® On 25 May 2022, Missing Children Europe released a
report on the children that were allegedly missing in Ukraine during the first 60 days of the war,
and called on the EU and Member States to provide support and protection for all children and
families at risk of going missing as a result of the war.%® On 30 May 2022, President Putin
signed a decree, simplifying the procedure that enables orphans from Ukraine, including the
territories of the so-called Donetsk and Luhansk People’s Republic, to obtain Russian
citizenship.®®” On 15 June 2022, the UN High Commissioner for Human Rights, Michele
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Bachelet, noted that while her office could not yet establish the exact number of children
concerned, they were “concerned about the alleged plans of the Russian authorities to allow
the movement of children from Ukraine to families in the Russian Federation, which do not
appear to include steps for family reunification or respect the best interests of the child”.>®

During the visit to Kyiv, the mission received the information that there were indeed cases
where orphaned children had been brought to the Russian Federation and their whereabouts
were not clear. No further details were however provided. Yet, there are reports confirming that
many children have gone missing during shelling and military actions especially in the bigger
cities, and also many children have lost their parents and relatives and have become orphaned.
Some of these children have been transferred to areas in the so-called Donetsk and Luhansk
People’s Republics, but there is no attempt to find their parents or living relatives by the local
administrations.®®® Also, there are reports about approximately 2,000 children from the various
orphanages and children’s institutions that have been purportedly transferred to Russia, even
though they have living relatives and were in the institutions only for medical care.>”® In
addition to unaccompanied children, undocumented children are especially vulnerable
including the newborns who were born during the military actions and have not received their
birth certificates. If transferred to Russia, these children have little to no chance of being
legalized and able to leave the country.

The mission recalls that by virtue of Article 8 of the CRC, States “undertake to respect the right
of the child to preserve his or her identity, including nationality, name and family relations as
recognized by law without unlawful interference”. Concerning the procedure of adoption,
which is to be exceptional during a conflict Article 21 of the CRC stipulates that States allowing
for adoption of children “shall ensure that the best interests of the child shall be the paramount
consideration”. In doing so, they shall ensure that the adoption is authorized by competent
authorities and takes account of the child's status concerning parents, relatives and legal
guardians (para a)) and that inter-state adoption is only “an alternative means of child's care,
if the child cannot be placed in a foster or an adoptive family or cannot in any suitable manner
be cared for in the child's country of origin” (para b). Article 20, moreover, stresses that when
looking for a solution for a child who is temporarily or permanently deprived of his or her
family, “due regard shall be paid to the desirability of continuity in a child's upbringing and
to the child's ethnic, religious, cultural and linguistic background” (para 3).

Fourthly, children in Ukraine also suffer due to the disruption of certain vital services brought
about, in some parts of the country, by the conflict, such as food, water and electricity supply,
the provision of health care or the provision of education. A media report focusing on the
situation in the Lviv region, hosting one of the largest populations of IDPs, indicates shortage
of medical supplies and health care staff as well as difficulties faced by displaced children to
continue their pre-war education or to have access to psychosocial assistance.®’!

The problem with the right to education is particularly painful. According to Ukrainian Ministry
of Education and Science, as of 2 June 2022, at least 1,888 schools had been damaged or
destroyed by shelling and bombing. Many school buildings, moreover, are used as shelters,
centres for collecting humanitarian aid or, even, military bases. Some schools used as shelters
for families have also become the object of a military attach. In one of the major incidents of
this type, on 13 April 2022, School 21 in Chernihiv, used as a shelter and quipped with the
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inscription “children” sprayed in large bold letters on the windows, was purportedly hit, killing
nine persons, including a 13-year-old boy.>’? In a similar incident, on 7 May 2022, a school
in the village of Bilohorivka in the Luhansk Oblast, also used as a shelter, was bombed by the
Russian forces, resulting reportedly in as many as 60 casualties.>”®

The first mission already noted that while after the Russian attack, teaching in all types of
educational facilities across most of the regions of Ukraine was suspended, it has been at least
partly resumed in most regions of Ukraine since mid-March 2022. Over 15,000 schools
resumed classes then, mainly through distance learning or hybrid ad-personam options. The
mission notes that although the Ministry of Education and Science (MESU) is attempting to
reach children by online education from kindergarten to the 11th year, distance learning can
only represent an emergency, short-term solution. As of May 2022, it is estimated that 3.7
million children in Ukraine and abroad are using online and distance learning options. The
shortage of teachers in some areas is yet another challenge. As of 31 May 2022, some 40,000
teachers had reportedly been displaced. Oblasts with the highest teacher outflow rates are
Kharkivska (10,675), Zaporiz’ka (4,342), and Kyivska (3,918).>™

Moreover, children living in the territories under the effective control of the Russian Federation,
such as Crimea, are exposed to massive propaganda and militarization of education. It was, for
instance, reported that the Russian armed forces cancelled school vacations in the occupied city
of Mariupol in order to prepare students for the transition to the Russian curriculum. The goal
is to remove the Ukrainian curriculum and prepare students to return to school with a Russian
curriculum.>™

3. OLDER PERSONS

Older persons are usually defined as persons over 60 years old or, alternatively, people having
reached the retirement age set in the specific country. In Ukraine, such persons constitute
around one quarter of the population and in some areas, for instance the Donetsk and Luhansk
regions, their percentage reaches up to 30% of the population. While no specific instrument on
human rights of older persons has been adopted so far within the UN or the Council of Europe,
older persons are protected by general human rights instruments. Some of these instruments,
moreover, contain specific provisions applicable to older persons, mostly relating to the right
to old-age pension. There is also an increasing number of soft law documents on older persons
which should, moreover, be used as a tool in the interpretation of the general standards.>"®

The first mission established that older persons had been heavily affected by the current
conflict, both as its direct victims, i.e., those killed or injured incidentally or deliberately, and
as its indirect victim, i.e., those bearing the negative consequences of the general disruption that
the conflict has brought about, for instance by being deprived of the access to food, clean water,
medical care or heating. The second mission confirms that older persons have remained one of
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the particularly affected vulnerable groups in the period under scrutiny in this report (1 April —
25 June 2022) as well. On 14 June 2022, OHCHR together with the United Nations Population
Fund (UNFPA), WHO Regional Office for Europe (WHO/Europe) and HelpAge International,
issued a joint statement in which they noted that while “everyone living in Ukraine has felt the
impact of this war, /.../ in a country where 1 in 4 people is over 60, the impact on older persons,
including those with disabilities, has been dramatic. /.../ To say that the health, rights and well-

being of older persons are in danger is an understatement” >’

As previously, older persons have become direct victims of the conflict. On 12 April 2022, the
Commissioner for Human Rights Denisova stated that “during the war in Ukraine, elderly
people who cannot travel to safe regions are forced to live in the occupation or in the besieged
cities, where they are tortured and killed by the Russian occupiers”,®’® without however
providing any more specific data.

There are reports of concrete seniors being killed, most likely incidentally, by the Russian
armed forces. For instance, on 12 May 2022, a 67-year old man died, as a result of shelling, in
the yard of his own house in Stari Vyrky, in the Sumy region.>’® 13 days later, on 25 May 2022,
a 64-year old man was killed, also in shelling, in Balaklia in the Kharkiv region.%®® Civilian
losses among older persons have been reported by the de facto authorities of the so-called
Donetsk and Luhansk People’s Republics. Thus, on 16 June 2022, an elderly woman was
allegedly killed by a missile strike shot by the Ukrainian armed forces on Khrustalnyi in the
Luhansk region.%®" The mission was not in the position to verify this information. Not all
civilian casualties among older persons amount to violations of IHRL or IHL, yet it is, as for
any other civilian casualties, crucial to investigate each individual incident to verify whether
the principles of distinction, proportionality and precaution were respected.

The first mission indeed documented cases of older persons being extrajudicially killed by the
Russian armed forces. One of those cases, the killing of a 62-year old Oleksandr Shelypov
riding his bicycle close to the town of Sumy by a 21-year old Russian soldier Vadim
Shish(i)marin, that occurred in the early days of the conflict, resulted in fact in the very first
condemnation for a war crime before the Ukrainian courts.®® The second mission has found
limited evidence about extrajudicial killings of older persons in the period under scrutiny in this
report (1 April — 25 June 2022), though it is highly probably that seniors are among civilians
killed by the Russian armed forces in the areas under the temporary control of the Russian
Federation, including the north-western suburbs of Kyiv (Bucha, Irpin, Borodyanka) and the
Chernihiv region.

A much larger number of Ukrainian older persons have become indirect victims of the current
conflict. As noted by various sources, older persons are typically those who stay behind, either
because they are unable to leave their homes, for instance, due to their weak health conditions,
few social connections, limited digital literacy or, even more commonly, because they are
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unwilling to do so. There have been special rescue operations organized by the State authorities
and, very often, families or non-governmental organizations to get those older persons who are
willing to relocate to safety.®®® Those who are left behind or stay behind, regardless of whether
they live on their own or in residential care, face particular hardship, especially if their places
of residence are located close to the areas of active fighting, In addition to the risks stemming
from the military operations, those persons are exposed to the problems linked to the shortage
of food, water, heating or medicine and to the limited access to health and social services.
Forced separation from the rest of the family and social isolation going on for weeks also takes
a heavy toll on the physical and mental state of older persons. Older persons who have left the
place of their habitual residence and have become either internally displaced persons or
refugees are at risk of being subject to sexual or other forms of violence.

Older persons living in the territories outside the control of the Ukrainian authorities also face
special challenges. Already prior to the full-fledged Russian attack on Ukraine, older persons
living in such territories (the Autonomous Republic of Crimea and the Donetsk and Luhansk
regions at that time) lost normal access to the services provided by the Ukrainian government,
such as the distribution of pensions. To receive their pensions, those persons had to register as
internally displaced persons and had to travel to governmentally controlled territories at least
once in every 60 days. Back in 2019, the Commissioner for Human Rights Denisova reported
that due to this system, about 30% of seniors living in the Eastern part of Ukraine (450,000
people) could not receive their pensions.®® Moreover, at least 19 older persons died, mostly out
of heart-related incidents, when seeking to cross checkpoint on their way to the governmentally
controlled territories. The situation was particularly critical during the early stages of the Covid-
19 crisis, when crossing checkpoints within a reasonable time became virtually impossible.®

In August 2021, Ukraine suspended the requirement for older persons to regularly come to the
governmentally controlled territories, announcing that this requirement would be replaced by a
remote identity verification. According to the information received by the second mission, this
new system has not been fully put in place yet and the inhabitants of the Eastern regions still
have to travel to the governmentally-controlled territories to receive their pensions.>®® The
situation seems to be different in the newly occupied territories, such as the Kherson region,
where pensions are still delivered (through UkrPoshta or on cards), though the local inhabitants
also encounter difficulties, especially when seeking to get their pension in cash.®” The so-called
Donetsk and Luhansk People’s Republics as well as the occupational forces present in newly
occupied territories also provide pensions but the local inhabitants are very reluctant to receive
those pensions.

In its recent report on older persons in armed conflict, Human Rights Watch noted that “as the
/Ukrainian/ government does not exercise control over parts of eastern Ukraine, it is within its
authority to amend the process by which pensioners in areas it does not control can collect
their pensions. However, the process the government has introduced treats pensioners in these
areas differently from other pensioners and imposes an excessive burden that creates hardship
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for them and therefore falls outside the scope of permitted interferences”.>® The second
mission recalls that under IHL, it is primarily the responsibility of the occupying power to
ensure that local inhabitants of the occupied territories have their basic needs secured.®® This
is also under IHRL as States undertake to respect and ensure human rights of all persons within
their jurisdiction, including those living on the territories under the effective control of the State,
exercised directly or through non-state proxies. The territorial State nonetheless maintains a
residual obligation first to seek it to re-establish its jurisdiction in full, and secondly to protect
human rights of its inhabitants to the extent possible.>*

4. PERSONS WITH DISABILITIES

Ukraine is home to some 2,700,000 persons with disabilities, i.e., “those who have long-term
physical, mental, intellectual or sensory impairments which in interaction with various barriers
may hinder their full and effective participation in society on an equal basis with others”.>°" In
addition to the general human rights protection, they enjoy special protection under the UN
Convention on the Rights of Persons with Disabilities (CRPD), ratified by both Ukraine and the
Russian Federation. In its Article 11, the CPRD imposes on States the obligation to “take /.../
all necessary measures to ensure the protection and safety of persons with disabilities in
situations of risk, including situations of armed conflict /.../”. This obligation is reconfirmed
and elaborated upon by the UN Security Council Resolution 2475 (2019) on the Protection of
Persons with Disabilities in Conflict.>®? The resolution, inter alia, requests all States to protect
persons with disabilities, as well as other civilians, from violence and abuses, such as killing,
torture of rape (para 1), to allow and facilitate safe, timely and unimpeded humanitarian access
to such persons (para 3), to provide sustainable, timely, appropriate, inclusive and accessible
assistance to them (para 4) and to take all appropriate measures to eliminate discrimination and
marginalization on the basis of disability in situations of armed conflict (para 8).

On 14 April 2022, the UN Committee on the Rights of Persons with Disabilities, established
under the CRPD, issued a statement related to the conflict in Ukraine. In this statement, the
Committee noted the profound impact that the conflict had on persons with disabilities and
called upon the Russian Federation not only to fully respect the obligations stemming from the
CRPD but also, more generally, “to immediately end the hostilities and observe and respect the
principles of international human rights and humanitarian law” 3% A statement with a largely
similar content was issued by 51 States and the EU during the 15" Conference of State Parties
to the CRPD.>%

The first mission reported that persons with disabilities, similar as older persons, were often
being left behind or decided to stay behind in areas where active hostilities were going on,
because they either could not leave their homes, often for reasons linked to their disability, did
not want to leave their homes or were unable to understand the situation, again often for reasons
linked to their disability. Information received by the second mission confirms that this trend
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has continued in the period under scrutiny (1 April — 25 June 2022). The UN Committee in its
statement confirmed that ,, there are ongoing reports that many people with disabilities, /.../,
are trapped or abandoned in their homes, residential care institutions and orphanages, with no
access to life-sustaining medications, oxygen supplies, food, water, sanitation, support for daily
living and other basic facilities ” % The Committee also noted that “few people with disabilities
are reported to be internally displaced or to have reached Ukraine’s borders, indicating that

many of them have not been able to flee to safety” 5%

A large section of persons with disabilities have thus not been able or willing to escape to safety,
remaining in the place of their habitual residence. Many of these persons are also unable or
unwilling to seek shelters in cases of emergency such as air raids. The inability is mostly linked
to the physical impediments and the inaccessibility of many places, including bunkers, subway
stations or underground shelters, for persons with such impediments. The unwillingness may
stem from the belief by the persons with disabilities that their lives are dispensable or from their
incapacity to understand the situation.

In this context, particularly worrying seems to be the situation of persons with intellectual and
psychosocial disabilities who, although constituting less than one tenth of the persons with
disabilities in Ukraine, are strongly represented in long-term care facilities across Ukraine. As
the UN Human Rights Monitoring Mission in Ukraine indicates in its briefing note focusing on
this category of persons with disabilities, issued on 1 February 2022, a large portion of such
persons are moreover deprived of legal capacity.>®” The second mission wishes to stress the
increased vulnerability of such persons and the ensuing obligation of the State exercising
control over the territory where those persons live, to protect them, to the extent possible, from
any acts of violence and to ensure that they have access to all basic commodities (food, water,
clothing, medicine, electricity, etc.).

5. NATIONAL AND ETHNIC MINORITIES

The conflict in Ukraine has also affected many national and ethnic minorities, living in the
territory of Ukraine. By virtue of Article 11 of the 1996 Constitution of Ukraine, “the State
shall promote the consolidation and development of the Ukrainian nation, its historical
consciousness, traditions, and culture, as well as development of ethnic, cultural, linguistic,
and religious identity of all indigenous peoples and national minorities of Ukraine”. Moreover,
Article 10 stipulates that while the State language of Ukraine is Ukrainian, ‘“‘free development,
use, and protection of Russian and other languages of national minorities of Ukraine shall be
guaranteed in Ukraine” (para 2). The rights of national and ethnic minorities are further
recognized in international instruments binding upon Ukraine and, partly, Russia, especially
Article 27 of the ICCPR, derogated from by Ukraine (but not Russia) and the Framework
Convention for the Protection of National Minorities, ratified by Ukraine (but not Russia). The
protection of these rights also features prominently in the OSCE commitments (Vienna 1989,
Copenhagen 1990, Geneva 1991, Budapest 1994, Istanbul 1999).

The total population of Ukraine currently amounts to some 43.7 million persons. According to
the all-Ukrainian census held in 2001, the main minority group was made up by the Russians
(17.3%) followed by several other, relatively small groups (Belarussians, Moldovans, Crimean
Tatars, Bulgarians — all with less than 1% of the total population, and even smaller groups of
Poles, Jews, Hungarians, Armenians, Romanians, Greeks, Roma and other nationalities). The
same census indicated that 14.8 % of ethnic Ukrainians considered Russian their first language.
Since 2001, however, the status of the Ukrainian language has been gradually getting stronger,

5% Ibidem.
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both through legislative acts>®® and by the rise in the number of persons who consider Ukrainian
as their first language (from 57% in 2001 to around 80% in 2022).5° The outbreak of war has
accelerated this process even further. According to the survey carried out by the group Reyting,
the number of those who communicate only in Russian has dropped by some 10% over the first
2.5 months of the conflict. Moreover, one third of such Russian speakers are ready to switch to
Ukrainian, as are two thirds of those using two languages at the same time.®% It thus seems that
the forced de-Ukrainization®®! that the Russian Federation has sought to bring to Ukraine, has
in fact resulted in spontaneous de-Russification.%2

The Russian language remains however the most important minority language in Ukraine.
From that perspective, the mission notes with concern certain moves to limit the access to
education in or of Russian. Most notably, on 17 June 2022, the executive committee of the City
Council of the City of Mykolaiv, where Russian is commonly used, banned the Russian
language from secondary educational institutions in Mykolaiv, both as the language of
instruction and as an (even elective) subject of education.t®® Moreover, on 19 June 2022, the
Verkhovna Rada adopted two laws, which ban music produced in Russia since 1991 from the
Ukrainian media and public space and prohibit the import and distribution of books and other
publishing products from Russia, the temporarily occupied territories of Ukraine and Belarus.%%*
The bans are not absolute; for instance the former should not apply to Russian singers who have
condemned the Russian aggression and who shall be included in a special list set by the Security
Service of Ukraine (SBU) and the National Security and Defence Council.®% Moreover, it is
unsurprising that Ukraine seeks to protect its information space from the propaganda spread,
through various channels and means, by the Russian Federation. It is however important to
make sure that the bans do not prevent the Russian minority living in Ukraine from having
access to cultural products in the Russian language.

The first mission in its report noted that the current conflict has had a negative impact on certain
minorities living close to the areas of active hostilities, such as the Greek minority or the Turkic-
speaking Urums, both concentrated in and around the city of Mariupol. It also noted reports
about discrimination against the Roma people. These reports have been confirmed by the
second mission. Considered the country’s most vulnerable minority for quite some time, the
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Roma people have continued to face specific difficulties since the outbreak of the conflict. They
are sometimes refused places on buses taking people to safety or are not admitted to shelters
for internally displaced persons.®% They also find it difficult to leave the country, as some 10-
20% of the Ukrainian Roma lack documents to attest their citizenship and to prove their
residence status (allegedly, some 30,000 Ukrainian Roma have no form of ID).5%

The first mission also drew attention to the violations of rights of national and ethnic minorities,
as well as the three ethnic groups declared indigenous peoples of Ukraine under the 2021 Law
on Indigenous Peoples of Ukraine®®® (Crimean Tatars, Karaites, and Krymchaks), committed
in the territories under the effective control of Russia, i.e., in Crimea and parts of Donetsk and
Luhansk regions. These violations unfortunately continued in the period under scrutiny in this
report (1 April — 25 June 2022).

In her report, Human rights situation in the Autonomous Republic of Crimea and the City of
Sevastopol, Ukraine, issues on 4 May 2022, the Secretary General of the Council of Europe,
Marija PejCinovi¢ Buri¢, indicates that ‘“consistent reports of abusive measures
disproportionately affecting Crimean Tatars continued to underscore the concerns about their
deliberate discrimination while exacerbating their sense of insecurity and mistrust towards the
occupying authorities” %% The Secretary General’s report then provides a detailed analysis of
such abusive measures, including harassment of Crimean Tatars human rights defenders and
representatives, detentions of such persons and their prosecution on suspicious legal grounds,
the de facto denial of education in the Tatar language and extensive militarization of schools
and school children in Crimea.®*® These and other highly problematic measures have also been
documented in the materials issued by the Mission of the President of Ukraine in the
Autonomous Republic of Crimea.5!!

6. LGBTQ PERSONS

LGBTQ persons experiences specific difficulties in the first weeks of the conflict. The first
mission documented the attack on one of the LGBTQ shelters in Kyiv by unknown individuals
which took place on 1 March 2022512 and the problems that trans persons, such as the trans
singer Zi Famelu, Zianzha (Borys Kruglov), were facing when seeking to cross the borders,
both when their documents reflected their new gender and, even more, when this was not yet
the case (or when they did not have any documents).®*® The second mission has not been in the
position to find out whether the persons responsible for the attack on the shelter have been
identified and brought to justice. It recalls that Ukrainian authorities have the obligation to do
so, especially since the attack reveals clears signs of homophobia.

The second mission regrets to note that other incidents, albeit not extremely numerous ones,
revealing such signs have occurred since 1 April 2022. The Kyiv-based LGBTQ organization
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Nash Svit Centre reported a case of detention and abuse of two young gay men by unidentified
persons in military uniforms at a checkpoint in Odesa, obviously motivated by the sexual
orientation of the two persons. Also in Odesa, a leshian couple had some of its property
destroyed by the owner of the flat they were renting, according to the same organization.
Finally, members and staff of this organization themselves experienced two consecutive attacks
(insults and violence) by members of the Kyiv City Territorial Defence.®* All these incidents
have to be properly investigated and those responsible for them be held accountable.

There was also at least one instance, when a gay man faced problems upon his conscription to
the Ukrainian military forces. Under the Regulations on Military Medical Examination in the
Armed Forces of Ukraine issued by the Ukrainian Ministry of Defence in 2008,%%° persons
diagnosed with transsexualism or gender dysphoria are seen as completely unfit for military
service, if they are “severe, prone to repeated prolonged decompensation or pathological
reactions” or unfit for military service in times of peace and limitedly fit in times of war on the
condition they are “moderately expressed with unstable compensation or compensated”. The
situation of the concrete individuals is assessed by specialized military commissions. One
member of the Nash Svit Center was suspected of transsexualism during his conscription and
sent to the relevant commission, which did not confirm the diagnosis, though it labelled
homosexuality as a “sexual disorder” %

As noted by the first mission, trans persons also face certain particular challenges during the
current conflict. One is that trans persons whose documents have male markers, regardless of
their gender identity, are not allowed to leave the territory of Ukraine because of the general
conscription of men 18-60 years old. Another, opposite problem, is that those same persons are
usually not admitted to the military forces (based of the MoD Regulations mentioned above),
even if they want to. The ways to bypass this problem are either to either not to disclose they
are trans persons or to enter the Territorial Defence, where restrictions on transsexuality do not
apply. Yet another problem that some trans persons — namely those undergoing gender
transition — face is the lack of the necessary medicine or its financial inaccessibility.

Despite these challenges, the status of the LGBTQ community has also improved in some ways
during the current conflict. This can be party assigned to the ostensibly patriotic pro-Ukrainian
attitude that many members of the community have embraced since the outbreak of the conflict,
for instance by voluntarily enlisting in the armed forces. The overtly homophobic position held
by the political and religious leadership of the Russian Federation and the conscious effort by
Ukraine to distance itself from such a position, have also played a positive role. The results of
a public poll carried out by Nash Svit Center shows that the number of Ukrainians who have
negative feelings about LGBTQ people has decreased from 60.4% in 2016 to 38.2% in 2022,
while the percentage of those with positive feelings has raised from 3.3% (2016) to 12.8%
(2022).%17 While these results cannot be explained by the current conflict only and while they
leave something to be desired, the trend they indicate is clearly a positive one.

The Ukrainian LGBTQ community constitutes to feel concerned about and threatened by the
homophobic attitudes by the Russian political and religious leadership. As was noted by the
first mission, the Patriarch Kirill, the head of the Russian Orthodox Church, explicitly named
gay parades as one of the main “sins” that forced the Russian Federation to conduct the “special
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military operation” in Ukraine.®'® Moreover, on 6 June 2022, a draft amendment to the Code of
Administrative Offences that should introduced a new administrative offence (draft para 6.37)
entitled Propaganda of Non-Traditional Sexual Relations, was submitted to the Russian State
Duma by the Russian occupation administration of the City of Sevastopol.®®

The new provision would extend the prohibition of the so-called LGBT propaganda from
propaganda among children to that among all persons. The offence would be punishable by a
fine of 40,000 to 50,000 roubles for citizens, from 100,000 to 500,000 roubles for officials, and
from one million to five million roubles for legal entities. If adopted, this draft bill risks to
further worsen the situation of the LGBTQ community in the Russian Federation as well as on
the territories under the effective or overall control of the Russian Federation, such as Crimea
or Donbas, where the repressive Russian legislation against the LGBTQ persons de jure or de
facto applies. Moreover, and in contrast to the trend recorded in Ukraine, the attitudes of the
Russian society towards the LGBTQ persons has been, according to the public polls carried out
by the Levada centre,®2° becoming even more negative over the past years.®?! While no incidents
of mistreatment of Ukrainian LGBTQ persons by the Russian armed forces were brought to the
knowledge of the second mission, the risk of such mistreatment should not be underestimated.

7. WATCHDOGS (HUMAN RIGHTS DEFENDERS AND OTHER ACTIVISTS)

The category of watchdogs encompasses various individuals whose main task is to monitor the
situation, establish and reveal truth about contested events and draw attention to irregularities
they may unveil. Human rights defenders (HRD), i.e., those who, individually or with others,
act to promote or protect human rights in a peaceful manner, fall under this category. HRD
enjoy special protection under IHRL, due to the increased vulnerability they face. The right,
“individually and in association with others, to promote and to strive for the protection and
realization of human rights and fundamenta/ freedoms at the national and international levels”
(Article 1) as well as specific rights granted to HRD, are enshrined in the UN Declaration on
Human Rights Defenders.®?? Although the definition of HRD is broad, covering many different
individuals, there might be other activists who could qualify as watchdogs, such as journalists,
bloggers or local representatives. The important role played by watchdogs and the need for their
enhanced protection have been repeatedly confirmed by the OSCE Participating States
(Helsinki 1975, Madrid 1983, Vienna 1989, Budapest 1994).

The first mission documented violations of human rights, including measures of reprisals and
retaliation, directed against HRDs and other activists, especially those living in the areas under
the effective control of the Russian Federation. The second mission regrets to confirm that such
violations continued in the period under scrutiny in this report (1 April — 25 June 2022). They
were moreover extended to other territories, which became, temporarily or for a longer period,
under occupation, such as some parts of the Kyiv region or the Kherson region. According to
the human rights defender and head of the Kyiv-based Centre for Civil Liberties Oleksandra
Matviychuk, “Russians deliberately search for human rights defenders, for journalists, for

618 Ilarpuapmias mpomnoBens B Henmemo ceiponyctHyto mnocie Jlutyprum B Xpame Xpucra Chacurens,
Mocxoeckuii [Tampuapxam, 6 mapta 2022, at. http://www.patriarchia.ru/db/text/5906442.html?fbclid=IwAR364
NBBGQmorRmudkkzXIVace ABe6WQtuFJ-vg58IWFDEJXc9QiGKgRdwQ

619 B Poccuu 3amymanu mrpadosats 10 10 Munanonos py6ieii 3a nponaranay JITBT, Lenta.ru, 7 urons 2022, at
https://lenta.ru/news/2022/06/07/Igbt/

620 Ornowmenue poccusn x JITBT moasam, Jlesada-Llenmp, 15. 10. 2021, at https://www.levada.ru/2021/ 10/15/
otnoshenie-rossiyan-k-lgbt-lyudyam/

62! TIpecnenosanus JITBTU+ B Poccuu: Hapacraromue penpeccun 2021-2022, Memopuan, 18. 5. 2022, at
https://adcmemorial.org/statyi/lgbti-persecution-2021-2022/

622 UN Doc. A/RES/53/144, Declaration on the Right and Responsibility of Individuals, Groups and Organs of
Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms, 8 March
1999.
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volunteers, for representatives of local communities ”.°? HRD and other activists face various
forms of harassment, intimidation, arbitrary detention, and prosecution on dubious grounds.

One concrete example about which the second mission was informed during its visit to Ukraine,
concerns four human rights lawyers representing Ukrainian and Crimean Tatar activists in
courts and providing legal assistance to them, Emine Avamileva, Edem Semedliayev, Nazim
Sheikhmambetov and Ayder Azamatov.%?* On 26 May 2022, Edem Semedliayev was detained
in Simferopol by officers of the Centre for Combatting Extremism (Center E) and charged with
“public actions aimed at discrediting the use of the Russian Federation’s armed forces,
accompanied by calls to carry out unauthorised public events” (Article 20.3.3 of the Code of
Administrative Offenses of the Russian Federation), allegedly for being tagged in a Facebook
post against the Russian full-scale invasion of Ukraine published by an unknown person. Found
guilty of this offence on the very same day, Edem Semedliayev was sentenced to a fine of
75,000 roubles (around 1,120 Euros). The case is under appeal.

Following this trial, Nazim Sheikhmambetov, Edem Semedliayev’s lawyer, was detained and
charged with the offence of “organising a mass simultaneous presence of citizens in a public
place, which led to a violation of public order” (Article 20.2.2 of the Code of Administrative
Offenses of the Russian Federation), in relation to a public protest which took place back in
October 2021 in Simferopol. One day later, on 27 May 2022, his lawyers, Ayder Azamatov and
Emine Avamileva, were detained and charged with the same offence and on the same grounds.
On 28 May 2022, the three of them were found guilty on and sentenced to 5-8 days of
administrative arrest.52°

8. INTERNALLY DISPLACED PERSONS (IDPS)

The current conflict in Ukraine has produced the largest displacement of people in Europe since
the end of the World War 11. According to the data collected by UN High Commissioner for
Refugees (UNHCR), by 21 June 2022, more than 5.2 million Ukrainians were recorded across
Europe and 3.5 million of them applied for temporary residence in another country (mainly the
Russian Federation, Poland, the Republic of Moldova, Romania, Slovakia, and Hungary).®% In
addition, over 7.1 million Ukrainians, i.e., almost one fifth of the population, had been internally
displaced inside the country by 22 May 2022, according to the data provided this time by the
International Organization for Migration (IOM).%?” Most of IDPS are women (63%) and there
is also a high percentage of children and, to a lesser extent, of older persons and persons with
disabilities (though persons from the last two group often stay behind).

Defined as “persons or groups of persons who have been forced or obliged to flee or to leave
their homes or places of habitual residence, in particular as a result of or in order to avoid the
effects of armed conflict, situations of generalized violence, violations of human rights or
natural or human-made disasters, and who have not crossed an internationally recognized
State border”,%? IDPs do not have, unlike refugees, any specific status under IHRL. Yet, there
is a growing recognition that such persons are vulnerable and in need of special protection. The

523 Documenting War Crimes, Ukrainian NGO Center For Civil Liberties Seeks Justice, NED, 31 May 2022, at
https://www.ned.org/documenting-war-crimes-ukrainian-ngo-center-for-civil-liberties-seeks-justice/

624 See also Ukraine/Russia: Administrative harassment of four human rights lawyers in occupied Crimea, FIDH,
31 May 2022, at https://www.fidh.org/en/issues/human-rights-defenders/ukraine-russia-administrative-
harassment-of-four-human-rights-lawyers

625 |n addition to the two offences already mentioned, the offence of “propaganda or public display of Nazi
symbols” (Article 20.3.1 of the Code of Administrative Offenses of the Russian Federation) is also used as a legal
ground to prosecute HRDs

626 Ukraine Situation Flash Update #18, UNHCR, 24 June 2022.

627 Regional Ukraine Response Situation Report #21, IOM, 10 June 2022.

628 UN Doc. E/CN.4/1998/53/Add.2, Guiding Principles on Internal Displacement, 11 February 1998, para 2.
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appropriate standards of such protection are enshrined in the non-binding UN Guiding
Principles on Internal Displacement.®?

The first mission recalled some of these standards which are particularly relevant for the current
conflict in Ukraine. One of them is the prohibition of arbitrary displacement (Principle 6). In
an armed conflict, arbitrary displacement is any displacement not required by the security of
the civilians involved or by imperative military reasons. The reports about instances of forcible
deportations of Ukrainian civilians to the territories under the effective control of the Russian
Federation or even to the Russian territory, give rise to doubts whether this standard has been
respected. Moreover, when displacement takes place, it “shall not be carried out in manner
that violates the right to life, dignity, liberty and security of those affected” (Principle 8). The
second mission however found evidence of the failure to respect humanitarian corridors and the
shelling of civilian persons and vehicles using these corridors.%%

Furthermore, IDPs have to enjoy protection of their human rights during the whole period of
displacement (Principles 10-27) and without any discrimination (Principle 4). Yet, similar as
with the first mission, the second mission has found information about potentially
discriminatory treatment of certain categories of IDPs, especially Roma people,®3! foreigners,
older persons®®2 and persons with disabilities.5*®

Prior to the Russian attack, Ukraine was home to hundreds of thousands of foreign citizens,
including some 76,000 foreign students. Some of these foreigners, especially students from
Africa and Asia, have allegedly encountered serious difficulties and several among them have
even experienced acts of violence while trying to leave Ukraine. They have been, according to
testimonies, beaten with sticks, pushed off buses and trains and forced out of shelters.®** In one
such incident, a student from Ghana had to leave a shelter near Sumy, after a Ukrainian man
had complained to camp officials that sleeping next to a black person was traumatizing.5® The
second mission recalls that the principle of non-discrimination belongs among the most
important human rights and that apart from positive measures in favour of specially vulnerable
IDPs, such as young children or pregnant women, no discriminate treatment may be applied
with respect to IDPs.

The conditions during the displacement and in temporary shelters often leave much to be
desired. As noted by the OHCHR, many IDPs “face shortages of food, water, basic items and
energy, and lack access to health services and medication”.**® Families get separated, there is
limited or no privacy in some temporary shelters. Children might have difficulties pursuing
education. Instances of gender-based violence, mainly against women and girls on move, have
also been reported and there is an increased risk of human trafficking, exploitation and forced

629 1hidem.

830 Daniel Boffey, Lorenzo Tondo, Russia accused of shelling Mariupol humanitarian corridor, The Guardian, 26
APril 2022, at https://www.theguardian.com/world/2022/apr/26/russia-accused-of-shelling-mariupol-
humanitarian-corridor

831 Discrimination Adds to Agonies of War in Ukraine, NDVT, 26 May 2022, at https://www.ndtv.com/world-
news/russia-ukraine-war-ukraines-roma-community-discrimination-adding-trauma-to-ukraines-roma-
community-amid-war-3010643

832 Angelina Kariakina, Luba Kassova, Alone under siege: how older women are being left behind in Ukraine, The
Guardia, 16 May 2022, onoline at https://www.theguardian.com/global-development/2022/may/16/alone-under-
siege-how-older-women-are-being-left-behind-in-ukraine

833 Ukraine: 2.7 million people with disabilities at risk, UN committee warns, UN News, 14 April 2022

634 Emmanuel Achiri, Hrishabh Sandilya, What’s next for African and Asian war refugees?, IPS, 8 April 2022, at
https://www.ips-journal.eu/topics/democracy-and-society/whats-next-for-african-and-asian-student-refugees-
fleeing-the-war-in-ukraine-5870/

635 Ukraine war: African students face Russian missiles and racism, DW, sine data, at
https://www.dw.com/en/ukraine-war-african-students-face-russian-missiles-and-racism/a-61356066

836 Ukraine: Millions of displaced traumatised and urgently need help, say experts, OHCHR, 5 May 2022.

106



prostitution. Many IDPs are also traumatized by the experience and would need psychosocial
support which however is not always available. Yet, all these different needs that IDPs have
should be considered and secured to the extent possible.

IDPs have the right to “return voluntarily, in safety and with dignity, to their homes or places
of habitual residence, or to resettle voluntarily in another part of the country” (Principle 28(1)).
As the conflict gets more localized in the Eastern and Southern parts of the country, many IDPs,
as well as, in fact, many refugees, seek indeed to return to their homes or to resettle elsewhere
in Ukraine. It is hardly realistic to imagine that the Ukrainian authorities could make it possible
for all those persons to either regain their original property or possessions or get compensations
for those (as foreseen in Principle 29(2)). Yet, they should do their best to facilitate the return
or the resettlement.

The first mission drew attention to certain shortcomings in the legal framework applicable to
IDPs in Ukraine, i.e., the 2014 Law on Ensuring the Rights and Freedoms of Internally
Displaced Persons, adopted on 20 October 2014.5%" During the visit to Kyiv, the second mission
was informed that an amendment to this law had recently been submitted to Verkhovna Rada. 538
The mission was not in the position to study the draft in detail. It nonetheless understands that
the primary aim of the draft is to ensure a unified approach to the realization of rights of IDPs
across the whole territory of Ukraine, including the temporarily occupied territories.®*® While
this is certainly a laudable initiative, the second mission recalls that, as clearly shown by a UN
study published in June 2021, the law suffers from some other shortcomings as well.%*° The
most serious among them relate to the requirements for the registration and to the false incentive
that the benefits linked to the registration may give to IDPs and certain other persons
(employers) not to seek the termination of the status.

Similar as with the first mission, the second mission has found limited information about the
situation and treatment of Ukrainian IDPs displaced to the territories under the effective control
of the Russian Federation. It however wishes to express its serious concern with respect to the
alleged practice of forcing at least some IDPs to pass through the so-called filtration centres,
mostly situated in the territories of the so-called Donetsk and Luhansk People’s Republics, as
well as with respect to the unvoluntary relocation of some of these IDPs outside the territory to
Ukraine (see Section V.A.3 for more details).

D. CONCLUSIONS

The first mission in its report concluded that human rights, including the most fundamental ones
from which no derogation is possible (right to life, prohibition of torture and other inhuman and
degrading treatment and punishment), had been extensively violated in the first five weeks of
the conflict. The second mission has come to the identical conclusion for the period under the
scrutiny in this report (1 April — 25 June 2022). There is rich evidence confirming that the
conflict has seriously affected the enjoyment of civil and political rights, such as the right to
life, the prohibition of torture and inhuman and degrading treatment, the right to liberty and
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security, the right to a fair trial, the right to freedom of expression and many other civil and
political rights. Some of the most serious violations encompass targeted killing of civilians,
including journalists, human rights defenders, or local mayors; unlawful detentions, abductions
and enforced disappearances of the same categories of persons; large-scale deportations of
Ukrainian civilians to Russia; various forms of mistreatment, including torture, inflicted on
detained civilians and prisoners of war; the failure to respect the fair trial guarantees; and the
imposition of the death penalty. Again, most, albeit not all, violations have been committed in
the territories under the effective control of the Russian Federation, including the territories of
the two so-called People’s Republics, and are largely attributable to the Russian Federation.

The second mission has identified two alarming phenomena which were not included or paid
sufficient attention in the first report. One is the establishment and use of so-called filtration
centres, such as the Bezimenne centre in the Donetsk region, by the Russian armed forces. The
centres serve to filter, on unclear grounds, individuals seeking to leave besieged cities or other
dangerous areas. Filtration, according to witness testimonies, involves harsh interrogation and
humiliating body inspection. Those who pass through filtration are often transferred, with their
consent or without it, to Russian territory. Those who do not pass through it, tend to be
transferred to the territories of the two so-called People’s Republics and their whereabouts are
mostly not known. The second alarming phenomenon, linked to the first, is the tendency by the
Russian Federation to bypass its international obligations by handing detained persons over to
the so-called Donetsk and Luhansk People’s Republics and letting these two de facto entities
engage in problematic practices, including the imposition of the death penalty resulting from
trials that fail to meet the basic standards of the fair trial.

The second mission, moreover, concurs with the first mission in concluding that the current
conflict in Ukraine has also had a very negative impact on the enjoyment of economic, social,
and cultural rights, such as the right to education the right to health, the right to social security,
the right to food and water and the right to a healthy environment. This impact is not limited to
instances when these rights have been directly violated by one of the parties to the conflict. It
has also resulted from the overall state of destruction and disruption of the provision of vital
services (education, healthcare, food production, etc.), which has made it very difficult for
Ukrainian citizens to fully enjoy their rights and for Ukraine to respect, protect and fulfil these
rights. The second mission would moreover like to reiterate that, as stated by the first mission,
the conflict in Ukraine has affected all the inhabitants of Ukraine but it has had a particularly
negative effect on individuals belonging to vulnerable groups, such as women, children, older
persons, or persons with disabilities.

All violations of IHRL entail the responsibility of the relevant State party to the conflict. The
most serious among them, moreover, give rise to individual criminal responsibility for crimes
against humanity. The second mission shares the doubts expressed by the first mission as to
whether the Russian attack on Ukraine per se could qualify as a “widespread or systematic
attack directed against any civilian population”, which provides the context for crimes against
humanity. Yet, it fully upholds the conclusion that some patterns of violent acts violating IHRL,
which have been repeatedly documented during the conflict, such as targeted killing, enforced
disappearance or abductions of civilians, meet this qualification and that any single violent act
of this type, committed as part of such an attack and with the knowledge of it, constitutes a
crime against humanity. The second mission also notes that such patterns have become more
evident in the period under scrutiny in this report.
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V1. ENSURING ACCOUNTABILITY FOR WAR CRIMES, HUMAN
RIGHTS VIOLATIONS AND CRIMES AGAINST HUMANITY

A. FACT-FINDING MECHANISMS

Alleged violations of international humanitarian law and international human rights law, as well
as allegations of war crimes and crimes against humanity committee in the current conflict in
Ukraine, have to be properly investigated. The obligation to do so stems from treaties, such as
the 1949 Geneva Conventions and the 1977 Additional Protocol | and relevant IHRL treaties,
as well as from customary rules. The investigation for the purposes of criminal prosecution is
carried out by prosecutor offices, courts and law enforcement agents at the national or
international level and will be dealt with in the next two subsections. Yet, in many recent
conflicts, such criminal law investigation has been often complemented by the activities of fact-
finding or inquiry mechanisms which do not seek to provide detailed evidence about individual
crimes and to identify their perpetrators but, rather, concentrate on the establishment of facts in
order to contribute to the peaceful settlement of international disputes.®*! The main task of fact-
finding or inquiry mechanisms is therefore to verify the authenticity of allegations that certain
incidents have occurred. The mechanisms may also make a prima facie legal assessment of the
incidents finding out whether there are reasonable grounds to assume that these incidents might
amount to violations of international standards, usually IHL and IHRL.

In the context of the conflict in Ukraine, several fact-finding or inquiry mechanisms have been
used. One of them is the Moscow Mechanism of the OSCE, under which the current report has
been produced. As noted in Section 11 above, the Moscow Mechanism, established in 1991 and
activated ten times since then, makes it possible for the OSCE Participating States to invite a
mission of up to three experts to produce, preferably within three weeks, to consider a particular
question or problem relating to the human dimension, gather information about such question
or problem from any available sources and, if possible, use its good offices and mediation
service to promote dialogue and cooperation among the OSCE Participating States. As also
already noted in Section Il, the first mission tasked to establish facts about violations of
international humanitarian and human rights law, war crimes and crimes against humanity
committed in Ukraine since 24 February 2022, was set up on 15 March and produced its report
on 5 April 2022 (the report was presented to the OSCE Permanent Council on 12 April 2022
and became public one day later).%4> The current mission, endowed with a virtually identically
mandate, was set up on 7 June 2022 and submitted its report on 28 June 2022.

In parallel to the OSCE mission of experts, a similar mission was established, on 4 March 2022,
within the UN, by the UN Human Rights Council (HRC). This Independent International
Commission of Inquiry on Ukraine (11CIU) to ensure accountability for human rights violations
and abuses of IHL associated with Russia’s aggression against Ukraine and to end impunity.®*3
Its wide mandate includes investigations of all alleged violations and abuses of human rights
and violations of IHL, and related crimes in the context of the aggression against Ukraine by
the Russian Federation; identification, where possible, of individuals and entities responsible
for such abuses and violations; and to make recommendations, in particular on accountability
measures, including issues of individual criminal responsibility and access to justice for victims.
The mandate of the IICIU is thus broader than the mandate of the two OSCE missions of experts

641 See Agnieszka Jachec Neale, Human Rights Fact-Finding into Armed Conflict and Breaches of the Laws of
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which was in fact limited to the first of the three tasks. The 11CIU is composed of three experts,
Mr Erik Mese (Norway), Ms Jasminka Dzumhur (Bosnia and Herzegovina) and Mr Pablo de
Greiff (Colombia). It was set up for the initial duration of one year and should provide an oral
update on its work to the UN HRC in September-October 2022 and submit a comprehensive
written report in February-April 2023.

On 12 May 2022, the UN Human Rights Council requested the 11CIU to address the events
having occurred in the areas of Kyiv, Chernihiv, Kharkiv and Sumy regions in late February
and in March 2022, when these regions found themselves under the temporary occupation of
the Russian Federation.®** The findings on these events should be presented during the oral
update and included in the report. On 7-16 June 2022, the members of the IICIU travelled to
Ukraine to meet with various interlocutors, including victims and witnesses of alleged
violations of IHL and IHRL. During their stay in Ukraine, they visited Kyiv, Lviv, Irpin, Bucha,
Kharkiv, Sumy, Trostyanets and Ohktyrka.®*> The findings from this visit or any other
conclusions that the 11CIU might reach were not known by 25 June 2022 and the second mission
therefore could not rely on them in its report.

The second mission recalls that in addition to the mechanisms established within international
organizations, certain treaties applicable in the conflict in Ukraine set up special fact-finding
bodies as well. This is the case of the International Humanitarian Fact-Finding Commission
(IHFFC), established by Article 90 of the Additional Protocol I to the Geneva Conventions.%4°
The IHFFC is a permanent international body composed of 15 experts which may investigate
allegations of grave breaches and serious violations of IHL committed in international armed
conflicts. It may do so with respect to States which have accepted its jurisdiction through a
general declaration or on an ad hoc basis. So far, over 70 States, including Ukraine, have issued
a general declaration. The Russian Federation did so as well but it withdrew the declaration on
23 October 2019. The ad hoc acceptance of the IHFFC would however still be an option and
the second mission is convinced that the investigation carried out by the IHFFC would helpfully
complement the work of the other, above mentioned fact-finding mechanisms.

As noted by the first mission, in addition to the fact-finding or inquiry mechanisms that are
already in place and are or could be used with respect to the conflict in Ukraine, there is also an
initiative aimed at establishing a permanent independent investigate mechanism (11M)
advanced by some States, such as the Netherlands, and some NGOs, such as the International
Commission of Jurists.®*” Following the example set by the International, Impartial and
Independent Mechanism for Syria (I11IM) and the Independent Investigative Mechanism for
Myanmar (IIMM), the 1IM would be tasked to collect evidence to be used mainly in
international or national criminal proceedings. At the time of the submission of this report, the
prospects of this initiative remained unclear.548

The second mission wishes to add that fact-finding tasks with respect to the conflict in Ukraine,
albeit without any formal mandate, have been since the outbreak of the conflict carried out by
various Ukrainian and non-Ukrainian non-governmental organizations. These organizations
have partly relied on public open sources information but many of them have also collected
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evidence through satellite pictures and on-site visits or witnesses and have interviewed victims
and witnesses. Such organizations include inter alia the Platform for the Investigation of War
Crimes in Ukraine — 5 AM Coalition (bringing together 16 Ukrainian NGOs), the Tribunal for
Putin Platform, Bellingcat, Amnesty International, Human Rights Watch and many other
organizations. The second mission praises these organizations for their work and for sharing
some of the conclusions of this work with the mission and it stresses the importance of
constructive cooperation between various entities engaging in similar activities.

B. RESPONSIBILITY MECHANISM

As noted in Section 111.C.1-2, any violations of international law, including IHL and IHRL, by
the de jure or de facto organs of the State as well as by private entities whose acts are attributable
to the State, give rise to the international responsibility of this State.®*® Moreover, certain
qualified violations of IHL, as well as certain violent acts committed as part of a widespread or
systematic attack directed against any civilian population, with knowledge of the attack give
rise to individual criminal responsibility.

1. RESPONSIBILITY OF THE STATE

Responsibility of the Russian Federation for alleged violations of IHL and IHRL and/or for
other alleged violations committed during the conflict in Ukraine are at the moment the object
of at least two inter-state judicial proceedings. One takes place before the UN International
Court of Justice (ICJ), the other before the European Court of Human Rights (ECtHR).

The ICJ, the principal judicial organ of the United Nations,®*° is competent to consider and decide
any legal disputes submitted to it by States. On 26 February 2022, Ukraine filed a complained
against the Russian Federation under the 1948 Convention on the Prevention and Punishment
of the Crime of Genocide.®*! The application relates to the accusations levelled by the Russian
Federation against Ukraine that the latter has committed acts of genocide in the Donetsk and
Luhansk regions of Ukraine and the use of these accusations for the legal justification of the
“special military operation” against Ukraine started on 24 February 2022. Ukraine requests the
ICJ to declare that the accusations are false and that they cannot be used as a legal justification
for the Russian use of force against Ukraine. At the time of the submission of this second report,
the 1CJ still remains seized of the matter. Yet, on 16 March 2022, granting the Ukrainian request
for provision measures, it ordered the Russian Federation “to immediately suspend military
operations that commenced on 24 February on the territory of Ukraine” and to “ensure that
any military or irregular armed units which may be directed or supported by it, as well as any
organizations and persons which may be subject to its control or direction, take no steps in
furtherance of the military operations”.%%% The order has not been implemented so far.

The ECtHR currently has six inter-state cases between Ukraine and the Russian Federation (in
one case, the other way round) pending. These cases relate to various events having happened
in the relationship between the two countries since 2014, such as the unlawful occupation and
annexation of Crimea (2014) or the shooting down of the Malaysia Arline Flight MH17 (2014).
On 28 February 2022, Ukraine submitted a request to the ECtHR to indicate urgent interim
measures to the Russian Federation in relation to “massive human rights violations being
committed by the Russian troops in the course of the military aggression against the sovereign
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territory of Ukraine”. On 1 March 2022, the ECtHR granted this request, indicating to the
Russian Federation to “refrain from military action against civilians and civilian objects,
including residential premises, emergency vehicles and other specially protected civilian
objects such as schools and hospitals, and to ensure immediately the safety of the medical
establishments, personnel and emergency vehicles within the territory under attack or siege by

Russian troops”.®>

The interim measures have not been respected and future decisions have even a lower chance
to be so, in view of the law adopted by the Russian Federation on 11 June 2022, stipulating that
the country “will not implement decisions of the European Court of Human Rights entering
into force after 15 March 2022 ”.5* The law reacts to the exclusion of the Russian Federation
from the Council of Europe, due to which the Russian Federation ceased to be bound by the
ECHR on 16 March 2022, though the ECtHR had the competence to consider cases related to
events having occurred under the jurisdiction of the Russian Federation until 16 September
2022. To the extent that these cases relate to the violations of IHRL in the current conflict, the
findings of the first and second mission could be of relevance for them.

2. INDIVIDUAL CRIMINAL RESPONSIBILITY

Both the first and the second mission have concluded that there are reasonable grounds to
believe that war crimes and crimes against humanity have been committed in the current
conflict in Ukraine, mostly, albeit not exclusively, by members of the armed forces of the
Russian Federation. Allegations of such crimes have already started to be investigated and/or
criminally prosecuted, both at the national level, especially in Ukraine, and at the international
level, before the International Criminal Court (ICC). There is also an initiative aimed at setting
up a special tribunal for Ukraine.%%® Since this tribunal, according to the available proposals®®®
should have jurisdiction solely over the crime of aggression, it is not further discussed in this
report, because doing so is not within the mandate of the second mission.

At the national level, unsurprisingly, Ukraine has so far been the most active in the
investigation and prosecution of international crimes and other offences committed on its
territory and, mostly, against its citizens. As already indicated above (see Section V.A.4), by
25 June 2022, the Office of the Prosecutor General of Ukraine registered almost 20,000 criminal
cases relating to crimes under international law. 18,805 concern war crimes, 73 the act of
aggression, 18 war propaganda and 634 are others.®*’ By the same date, two trials have resulted
in a judgment before Ukrainian courts (in Kyiv and Poltava). The investigation into
international crimes and other offences committed on the territory of Ukraine has also been
conducted and the first charges made, in the Russian Federation, mostly with respect to
foreigners having joined the Ukrainian armed forces (Section V.A.4). The problematic nature
of the trials carried out by the so-called Donetsk and Luhansk People’s Republics has already
been highlighted in this report (Sections V.A.1 and V.A.4). The second mission wishes to once

853 The European Court grants urgent interim measures in application concerning Russian military operations on
Ukrainian territory, ECtHR Press Release, 1 March 2022.

654 OenepanpHbIi 3aK0H Ne 183-D3 O grecenuu usmenenuii 8 omoenvHvle 3aKoOH0O0amenbHule akmul Poccutickou
Dedepayuu U NPUSHAHUYU YMPAMUBUUMU CUTY OMOETbHBIX NOJONCEHUU 3aKOHO0amenbHblx akmog Poccutickou
Deoepayuu, 11.06.2022, para 7(a).

855 See Philippe Sands, Putin’s use of military force is a crime of aggression, Financial Times, 28 February 2022;
and Statement Calling for the Creation of a Special Tribunal for the Punishment of the Crime of Aggression
Against Ukraine, March 2022, at https://gordonandsarahbrown.com/wp-content/uploads/2022/03/ Combined-
Statement-and-Declaration.pdf

856 1hidem.

857 Crimes Committed During the Full-Scale Invasion of the RF, Office of the Prosecutor General of Ukraine, 25
June 2022, at https://en.gp.gov.ua/ua/
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again repeat that the obligation to investigate into international crimes and hold their
perpetrators accountable is not limited to crimes committed by the other party to the conflict.

In addition to Ukraine and the Russian Federation, several other countries, which are not party
to the current conflict, have opened investigation into crimes committed in the territory of
Ukraine. Some cases concern crimes committed by the citizens of such countries, having joined
one or the other party to the conflict (foreign fighters,®®® volunteers having engaged in
looting,®®® etc.). Other relate to international crimes, especially war crimes, committed mostly
by members of the Russian armed forces.®®® Third countries are also involved in the
investigation carried out by the Ukrainian law enforcement agencies, for instance by providing
forensic experts.®®* Already at the end of March 2022 moreover, a Joint Investigation Team
was set up by Poland, Lithuania and Ukraine and under the auspices of the Eurojust. This team
should help Ukraine in gathering evidence of crimes committed on its territory.®5? Within the
European Union, the European Arrest warrant could be used as a useful tool to ensure that
perpetrators of international crimes do not escape justice by moving to another EU country. The
European Arrest Warrant makes it obligatory for EU States to arrest and transfer to another EU
State persons suspected of certain serious crimes, including “crimes within the jurisdiction of

the International Criminal Court” %%

At the international level, the ICC, the permanent court established by the Rome Statute in
1998, is competent to investigate and prosecute certain international crimes, namely war crimes
and crimes against humanity, committed on the territory of Ukraine during the current conflict.
The ICC deals with the situation in Ukraine on the basis of a referral made in the early March
2022 by 41 State Parties to the Rome Statute of the 1CC.%%* While neither Ukraine nor the
Russian Federation have ratified the Rome Statute, the ICC may act on the basis of this referral
thanks to the fact that on 9 April 2014 and 8 September 2015, Ukraine made two declarations
Article 12(3) of the Rome Statute, granting the ICC the jurisdiction over any crimes committed

858 Czech tried over killings with pro-Russian separatists in Ukraine, Radio Prague International, 17 March 2022,
at https://english.radio.cz/czech-tried-over-killings-pro-russian-separatists-ukraine-8745077

89 Two Czech volunteers are suspected of looting in Ukraine, Czechia Posts, 25 June 2022, at
https://czechia.postsen.com/news/15949/Two-Czech-volunteers-are-suspected-of-looting-in-Ukraine.html

660 See, for instance, Lithuania prosecutors launch Ukraine war crimes investigation, Reuters, 3 March 2022, at
https://www.reuters.com/world/europe/lithuania-prosecutors-launch-ukraine-war-crimes-investigation-2022-03-
03; Bojan Pancevski, Germany Opens Investigation Into Suspected Russian War Crimes in Ukraine, Wall Street
Journal, 8 March 2022, at https://www.wsj.com/livecoverage/russia-ukraine-latest-news-2022-03-
08/card/germany-opens-investigation-into-suspected-russian-war-crimes-in-ukraine-oNCphal WE30f2REH8BC:i;
Polish prosecutors launch investigation into Russia's attack on Ukraine, First News, 1 March 2022, at
https://www.thefirstnews.com/article/polish-prosecutors-launch-investigation-into-russias-attack-on-ukraine-
28331; Spain opens probe into ‘serious violations’ by Russia in Ukraine, The Local, 8 March 2022, at
https://www.thelocal.es/20220308/spain-opens-probe-into-serious-violations-by-russia-in-ukraine/; Swedish
prosecutors open preliminary investigation into war crimes in Ukraine, Reuters, 4 April 2022, at
https://www.reuters.com/world/europe/swedish-prosecutors-open-preliminary-investigation-into-war-crimes-
ukraine-2022-04-05/

%1 Shweta Desai, France dispatches team to Ukraine to investigate Russian war crimes, AA, 11 April 2022, at
https://www.aa.com.tr/en/europe/france-dispatches-team-to-ukraine-to-investigate-russian-war-crimes/ 2561103;
Dasha Zubkova, Criminologists From Slovakia Arrive In Ukraine To Assist In Investigation Of Russian War
Crimes, Ukrainian News, 24 April 2022, at https://ukranews.com/en/news/852231-criminologists-from-slovakia-
arrive-in-ukraine-to-assist-in-investigation-of-russian-war-crimes

862 Eurojust supports joint investigation team into alleged core international crimes in Ukraine, Press Release,
Eurojust, 28 March 2022.

663 See European Union, Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest
warrant and the surrender procedures between Member States, Article 2(2).

864 Statement of ICC Prosecutor, Karim A.A. Khan QC, on the Situation in Ukraine: Receipt of Referrals from 39
States Parties and the Opening of an Investigation, ICC, 2 March 2022. Four countries joined the referral later (in
March and April 2022).
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on its territory since 21 November 2013. The ICC prosecutor Karim A. Khan opened the
investigation on 2 March 2022 and has carried out at least two visits to Ukraine since then. At
the moment of the submission of this report, the investigation into the situation in Ukraine is
still ongoing and no individual defenders have been yet identified, no arrest warrants issued and
no cases opened.

During the visit to Kyiv, the second mission learnt that the Ukrainian criminal legislation was
about to be amended to facilitate the cooperation between Ukraine and the 1CC.%% Such an
amendment is to be welcomed, as would be the entry into force of the substantive amendment
to the Criminal Code of Ukraine, revising its text to make it fully compatible with the Rome
Statute of the ICC. The draft amendment of this type was adopted by the Verkhovna Rada of
Ukraine already on 20 May 2021 but so far has failed to be signed by President Zelenskyy.6®
The second mission notes that bringing the Ukrainian legislation into the full compliance with
the Rome Statute of the ICC is desirable and that this move would also facilitate the future
ratification of the Rome Statute by Ukraine which should be seen as one of the legal priorities
of the country.

VIl. GENERAL CONCLUSIONS

The second mission has largely confirmed the conclusions reached by the first mission. It has
discovered clear patterns of serious violations of IHL attributable mostly to Russian armed
forces in many areas which its investigations referred to. A significant number of civilians have
been killed or injured, and civilian objects — like civilian houses, hospitals, cultural property,
schools, multi-story residential buildings, administrative buildings, penitentiary institutions,
water stations and electricity systems — have been damaged or destroyed in numerous towns
and villages. The magnitude and frequency of the indiscriminate attacks carried out against
civilians and civilian objects, including in sites where no military facility was identified, is
credible evidence that hostilities were conducted by Russian armed forces disregarding their
fundamental obligation to comply with the basic principles of distinction, proportionality and
precaution that constitute the fundamental basis of IHL.

The signs of torture and ill-treatment on the corpses of killed civilians also show disregard of
the principle of humanity that should guide the application of IHL in military operations. The
events concerning the towns of Bucha and Irpin, that were visited by the mission, are two
emblematic examples of these grave breaches of IHL under the Geneva Conventions and their
Additional Protocols, which constitute war crimes. There is information that all the violations
that the mission was able to ascertain are or will be under investigation and the responsible
persons, if identified and arrested, under prosecution by the relevant national or international
judicial authorities.

The second mission has concluded that international human rights law (IHRL) has been
extensively violated in the conflict in Ukraine. Some of the most serious violations include
targeted killing of civilians, including journalists, human rights defenders, or local mayors;
unlawful detentions, abductions and enforced disappearances of such persons; large-scale
deportations of Ukrainian civilians to Russia; various forms of mistreatment, including torture,
inflicted on detained civilians and prisoners of war; the failure to respect fair trial guarantees;
and the imposition of the death penalty. Most, albeit not all, violations have been committed in

%5 Interview with representatives of the Ministry of Justice of Ukraine, on file with the authors of the report. See
3axon Ykpainu Ne 2236 Ilpo enecennsa smin 0o Kpuminanwnozo npoyecyanbHozo Kooekcy Ykpaiwu ma iHuiux
3aKoHO0asyuUx akmis Ykpainu ujooo cnispobimuuymea 3 Mixchapoonum kpuminaieHum cyoom, 3 TpaBas 2022.
866 ITpoexm saxomy Ipo enecenns 3min 00 OesAKUX 3aKOHOOAGUUX AKMIE YKpainu wodo imniemenmayii Hopm
MIHCHAPOOHO20 KPUMIHATbHO2O ma 2ymaHimapHozo npasa, 20 TpaBHs 2021.
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the territories under the effective control of the Russian Federation, including the territories of
the so-called Donetsk and Luhansk People’s Republics, and are largely attributable to the
Russian Federation. The mission has identified two new alarming phenomena which were not
included or paid sufficient attention in the first report, namely the establishment and use of so-
called filtration centres and the tendency by the Russian Federation to bypass its international
obligations by handing detained persons over to the two so-called People’s Republics and
letting them engage in problematic practices, including the imposition of the death penalty.

The second mission has also confirmed that the current conflict in Ukraine has had a very
negative impact on the enjoyment of economic, social, and cultural rights, such as the right to
education the right to health, the right to social security, the right to food and water and the
right to a healthy environment. This impact is not limited to instances when these rights have
been directly violated but results from the overall state of destruction and disruption of the
provision of vital services (education, healthcare, food production, etc.) in the country as well.
The mission would moreover like to stress that particular attention have to be paid to individuals
belonging to vulnerable groups, such as women, children, older persons, or persons with
disabilities. All violations of IHRL entail the responsibility of the relevant State. The most
serious among them, moreover, may give rise to individual criminal responsibility for war
crimes and crimes against humanity.

The second mission shares the doubts expressed by the first mission as to whether the Russian
attack on Ukraine per se could qualify as a “widespread or systematic attack directed against
any civilian population”, which provides the context for crimes against humanity. Yet, it fully
upholds the conclusion that some patterns of violent acts violating IHRL, which have been
repeatedly documented during the conflict, such as targeted killing, enforced disappearance or
abductions of civilians, meet this qualification and that any single violent act of this type,
committed as part of such an attack and with the knowledge of it, constitutes a crime against
humanity. The second mission also notes that such patterns have become more evident in the
period under scrutiny in this report.

The findings of this report are, similar as in the first report, preliminary. This is due to the
limited time for the preparation of this report, the ongoing nature of the armed conflict in
Ukraine, the complexity of the situation in Ukraine, the large scale of alleged violations, abuses
and crimes committed there as well as difficulties inherent in the collection of evidence in such
a situation. The second mission has nonetheless been able to identify certain alarming patterns
of behaviour that need to be further investigated and considered by competent national or
international bodies. The second mission is convinced that the Independent International
Commission of Inquiry on Ukraine (I1CIU), established by the UN Human Rights Council, will
be able, within its one-year mandate, to provide an in-depth analysis of the situation in Ukraine.
The International Humanitarian Fact-Finding Commission (IHFFC) could helpfully
complement the work of the UN and OSCE bodies, if Ukraine and the Russian Federation
agreed to use its services. The issues of State responsibility have to be considered by the 1CJ,
the ECtHR or another judicial body. The issues of individual criminal responsibility have to be,
and already are, considered by national courts in Ukraine, the Russian Federation or third
countries, or by the ICC, always in full respect of the guarantees of a fair trial.

115



1.

Comments by Ukraine to the Report of the Mission of Experts,
established to address the violations of international humanitarian
and human rights law, war crimes and crimes against humanity
committed during Russia’s war of aggression against Ukraine

Taking into account the provisions of Section VI.B.2 of the Report [pages 112-114],
it is important to note that on 25 April 2022 the Office of the Prosecutor of the
International Criminal Court became a participant of the Joint Investigation Team
(hereinafter - JIT) for the investigation of crimes committed during the armed
aggression against Ukraine, joining Ukraine, Poland and Lithuania. Estonia, Latvia
and Slovakia became members of the JIT on 30 May 2022. At the same time, in
order to set up a legal framework for cooperation with the International Criminal
Court and to bring it in line with the provisions of the Rome Statute, the Criminal
Procedure Code of Ukraine was amended by the Law of Ukraine of 3 May 2022
N22236-X "On Amendments to the Criminal Procedure Code of Ukraine and other
legislative acts of Ukraine on cooperation with the International Criminal Court"
by supplementing it with new section IX2 "Specific aspects of cooperation with the
International Criminal Court".

It is important to emphasize that all foreign citizens and stateless persons, which
take part in the international armed conflict on Ukraine’s side as members of the
Armed Forces of Ukraine are lawful combatants and are protected by the
international humanitarian law, including the immunity from being brought to
justice for the mere fact of participation in the armed conflict. The issue of the
military service in the Armed Forces of Ukraine by foreign citizens and stateless
persons is regulated by the Law of Ukraine “On Military Duty and Military Service”.
Ukraine ratified the International Convention Against the Recruitment, Use,
Financing and Training of Mercenaries. Article 447 of the Criminal Code of Ukraine
provides for criminal liability for mercenarism.

“This fact also complicates the procedure to specify the exact number of
Ukrainians who died in Crimea. During a meeting held in Kyiv with the Mission of
the President of Ukraine in the Autonomous Republic of Crimea, the mission was
informed that it is difficult to confirm if the mid-May number of 48 dead
Ukrainians is correct. Some other deceased may be Ukrainian citizens on whom
Russian citizenship was unlawfully imposed.” [page 25 of the Report]. Comment
by Ukraine: based on the findings of the Mission of the President of Ukraine in
the Autonomous Republic of Crimea as of July 2022, out of 108 Crimean residents
confirmed to have died as a result of taking part in the hostilities in mainland
Ukraine as part of the Russian armed forces, 57 were reported to be Ukrainian
citizens. What complicates the establishment of exact figures is that some of the
deceased may be Ukrainian citizens on whom Russian citizenship was unlawfully
imposed, which Ukraine doesn’t recognize, while others may be Russians that have
been unlawfully residing in the occupied Crimea and Sevastopol.

“During its visit to Ukraine, the mission could receive information from the Mission
of the President of Ukraine in the Autonomous Republic of Crimea about illegal
conscription in Crimea's temporary occupied territories (TOTs).” [page 32 of the
Report]. Comment by Ukraine: according to the announcement of the occupying
administration in Crimea dated July 4, 2022, it issued “The order on commission
for mobilization of citizens in the republic of Crimea”. This “order” also provides
for establishment of the relevant municipal commissions of lower level. This step
of the occupying administration testifies that the Russian Federation might
prepare to carry out the illegal mobilization in the temporarily occupied territory
of the Autonomous Republic of Crimea and the city of Sevastopol. In the
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meantime, conscription campaigns are conducted regularly twice a year (in spring
and autumn) since 2015. Conscripts are men between 18 and 27. As of now, the
occupiers have unlawfully conducted 14 conscription campaigns, forcing about
34,000 Crimeans to serve in the Russian armed forces. On April 1, 2022, the
occupying administration launched the 15th unlawful conscription campaign.
Russia planned to draft 134,500 conscripts in total, including in the TOT of Crimea
and Sevastopol.

“Since its invasion of Ukraine on 24 February 2022, Russia has been accused of
using vehicle-borne thermobaric rocket launchers.” [page 51 of the Reportl.
Comment by Ukraine: it is important to mention that Russian armed forces use
multiple rocket launchers capable of using thermobaric warheads «TOS-1» (so-
called «Buratino») and «TOS-1a» (so-called «Solntsepyok») when attacking
Ukrainian cities. This directly endangers the lives of civilians, given the affected
area and the level of indiscriminative impact of such weapons. For example, the
area that can be totally burned up by «Solntsepyok» is up to 40,000 square
meters, and it is carried out with completely unguided missiles.

. “According to media reports, Ukrainian forces used cluster munitions in Husarivka,
Kharkiv oblast, on 6 or 7 March 2022, when Russia occupied the village.” [page 50
of the Report]. Comment by Ukraine: since the beginning of the full-scale invasion
of the Russian Federation on the territory of Ukraine, no criminal proceedings have
been registered on the facts of use by the Armed Forces of Ukraine of cluster
munitions, “Tochka-U” missile systems or other prohibited types of weapons.

“The incident having occurred in the village of Vilkhivka in the Kharkiv region on
27 March 2022...” [page 69 of the Report]l. Comment by Ukraine: two criminal
proceedings based on the facts of possible mistreatment of prisoners of war have
been initiated since February 24, 2022. One of them is based on the fact of
possible mistreatment of prisoners of war by unidentified persons in military
uniform on March 27, 2022, in the Kharkiv region; and another one is based on
the fact of possible mistreatment of prisoners of war by representatives of the
volunteer battalion near the village of Dmytrivka, Buchansky district, Kyiv region.
All necessary measures are being taken to ensure a comprehensive and
independent investigation of the circumstances of these criminal offenses, the
pre-trial investigation is ongoing.

. “The trials have, in the majority, produced positive reactions. Yet, words of caution
can also be heard, especially within the legal academia“?*. The respect of the fair
trial guarantees during the trials gives rise to doubts.” [page 75 of the Report].
Comment by Ukraine: regarding the right to a fair trial and due process on
V.Shishimarin, A.Bobikin and A.lvanov we would like to inform the following. The
Criminal Code of Ukraine establishes that appearing with a confession, sincere
repentance or active assistance in the detection of a criminal offense are
mitigating circumstances. Considering these provisions of the Ukrainian
legislation, A.Bobikin and A.lvanov by testifying on investigated circumstances
contributed to the investigation of the crime they were accused of. As a result, the
court took into the account such behaviour of the defendants and defined it as a
circumstance that mitigated their punishment. As for V.Shishimarin, at the stage
of pre-trial investigation he pleaded guilty to the alleged crime only when most of
the investigative actions, indicating him as a criminal, had been conducted. His
defence attorney (lawyer V.Ovsyannikov) was present at all court hearings, and
investigative actions on the suspect were also conducted with his immediate
participation. During the pre-trial investigation and the trial, facts that reliably
indicate that V.Shishimarin could not be considered as a military man acting at the
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commander’s order, were established. The punishment imposed on the convicted
person is within the sanction of the article, and corresponds to the severity of the
crime, taking into account two aggravating circumstances established by the
court. The criminal law provides for the possibility, at the convicted person’s
request, to change the sentence to a fixed-term one, defining specific term of
serving the sentence. There were no complaints either from V.Shishimarin, or his
lawyer, about inadequate detention conditions, torture or inhumane treatment. In
accordance with the Ukrainian legislation, persons in custody in the courtroom
stay behind an appropriate barrier. Such a barrier, in particular a glass cabin,
provide the necessary isolation of defendants, guaranteed protection of
participants of the court hearings from defendants’ unlawful actions, as well as
protection of the defendants themselves. The fact that defendants stay behind
the glass barrier is stipulated by the Ukrainian legislation and in no way caused
any bias in the court. The presumption of innocence for each defendant was
unconditionally respected, and their right to defense and a fair trial was ensured
(for example, all convicted persons’ sentences were appealed by their defence
attorneys). In view of the abovementioned, assumptions of violation of the
presumption of innocence are insufficiently substantiated in the Report.

08 July 2022
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