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EXECUTIVE SUMMARY

This report is the result of joint efforts by theSOE Mission to Serbia and the Office for
Democratic Institutions and Human Rights (ODIHR)Monitor the nomination and election
processes for peer elections of judges and prosescut Serbia to the High Judicial Council
(HJC) and the State Prosecutors’ Council (SPChews/ely, conducted from October to
December 2015. The Lawyers’ Committee for Humanh®igYUCOM), a Serbian non-

governmental organization, also served as an imgiéing partner.

This monitoring was conducted in consideration oigang judicial and legal reform
initiatives in Serbia as part of a broader Natiodattice Reform Strategy and ongoing
reforms for accession to the European Union (EURtillies included monitoring
nomination processes (in selected courts and puases offices), monitoring peer elections
across Serbia, analyzing the underlying legal fraork, and interviewing judges and
prosecutors who participated in the process.

Judicial and prosecutorial councils can play andrtgnt role in ensuring the independence
and accountability of the judiciary and contribgtito an individual’s right to a fair trial and
effective remedies. Increasingly, these counciks sgen as an effective way to promote
international and regional standards regardingeffective delivery of justice. At the same
time, standards regarding the composition and fonstof these councils are evolving
because the presence of judicial and prosecutcoiahcils is a relatively new development
for some OSCE participating States. Important gwedain this respect is provided in
international standards, including OSCE commitmerds judicial independence and
accountability.

The legal framework of Serbia governing the setectprocess, role, and composition of
these councils is fairly comprehensive although tienitoring highlighted a few minor

issues with the implementation of laws and regoietj which partly resulted from gaps in
the law. The election processes themselves werducted without any major irregularities
observed, and the main findings highlight concenwstly connected with the nomination
and campaign process.

The report makes a number of recommendations, asymilar for both the judicial and
prosecutorial councils, including the following:

« Amend the legal framework to change the electioocgss for the judicial and
prosecutorial councils so that the role of the dlal Assembly in the election
process is lessened and the councils remain foee Gndue external influence;

* Amend the rules and regulations on candidate ndimmao the process of proposing
candidates is made more clear;

* Further develop the legal framework to enhancegatores for resolution of disputes
and to provide effective remedies.

This report has been prepared with the aim of mfog the ongoing judicial reform process
in Serbia and to provide the relevant state insbis and justice stakeholders with an
objective assessment and concrete recommendatidustiier strengthen the independence,
accountability and efficiency of the Serbian judrg.



Il. BACKGROUND

From October to December 2015 the OrganizatiorSkeurity and Cooperation in Europe
(OSCE) Mission to Serbia and the Office for Demtcranstitutions and Human Rights
(ODIHR) joined together to monitor the nominatioasd elections process for the two
judicial self-administration bodies in Serbia: tHgh Judicial Council of Serbia (HJEand
the State Prosecutors’ Council of Serbia (SP8pth the HIC and SPC invited OSCE to
monitor the elections held in December 2615.

The creation of the HJC and SPC is the result rd, iategral to, ongoing legal reforms in
Serbia. As part of the current wave of judiciabref in Serbia which began in 2006, the new
constitution established the HIC and SR€r alia for the appointment, transfer, evaluation,
and discipline of judges and prosecutors respdytf€he Law on the Implementation of the
Constitution stipulated that all incumbent judgewl grosecutors shall be removed from
office unless re-electediThe Law on Seats and Organisation of Courts amce®ution
Offices® of 2008 paved the way for a new court network ciuty the overall number of
judges’ and prosecutors’ positions in Serbia. Jabreforms continue within the framework
of the 2013-2018 National Judicial Reform Strategyl Serbia’s accession process to the
European Union (EU).

In 2009, the HJC and the SPC were formed. The iHdDdes six judge-members elected by
their peers and the SPC includes six prosetmembers elected by their peers. The laws on
these councils established criteria and standaydshke election of judge and prosecutor
members to the councils. In December 2009, the atsurendered decisions on dismissal
and retention of judges and prosecutors, respégtiedfectively determining who would
serve in the new court network. However, implemeoaof the procedures was deemed
unfair by the Council of Europe because they ditl provide reasons for retention and
dismissal and the hearings did not properly assesspliance with relevant criteria —

! The HJC is responsible for selection of judgesigasnent, transfer, and discipline; providing tiag) passing
a Code of Ethics; judicial administration; budgatid performance evaluation of judges (Law on thghHi
Judicial Council, Article 13).

2 The SPC is responsible for proposing names ofipyisbsecutors to the Government; promoting budget
proposals; giving opinions on laws and amendmerds touch upon the functions of the prosecutioniser
developing the Code of Ethics; rendering decisiondisciplinary proceedings; determining performanc
evaluation criteria; helping to implement the Natb Strategy for Justice Reform; and establishing a
implementing the curriculum for continuing educatiof prosecutors (Law on the State ProsecutorialnCib
Article 13).

% SPC elections were held on 1 December and theettlfions were held on 21 December 2015.

* Available in English ahttp://www.refworld.org/docid/4b5579202.htrllast visited 27 January 2016). See
Article 154 on the High Judicial Council and Arécl64 on the State Prosecutors Council.

® Articles 7 and 8 of the Constitutional Law on tineplementation of the Constitutio®fficial Gazetteno.
98/2006.

® The Law on Seats and Organisation of Courts andeRution OfficesQfficial Gazetteno. 116/2008.

" For more information on the national strategy $&go://www.vk.sud.rs/en/national-judicial-refornrateqy-0
(last visited 27 January 2016). For more informatan the status and issues involved in the EU aames
process seehttp://ec.europa.eu/enlargement/countries/detaitaditry-information/serbia/index_en.htr{last
visited 27 January 2016).

8 The term prosecutor is used to mean both prosecatd deputy prosecutors throughout this repoessn
indicated otherwise.




worthiness, competence and professionafisitcording to available data, the number of
sitting judges was reduced from 2,686 to 1,97addition, 871 new judges with a three-year
mandate entered the system (including 579 misdeone@rdges)’ The number of
prosecutors and deputy prosecutors was reduced7@snio 653

Following complaints to the Constitutional Court &erbia by dismissed judges and

prosecutors and taking into account concerns atheuaippointment process, the December
2010 amendments to key judicial ld#wsnandated the HJC and SPC to review decisions
regarding (1) non-elected judges/prosecutors; €glected judges/prosecutors; and (3)

“probationary” judges/prosecutors elected for th& time for a period of three years.

In March 2011, elections were held for the six mavmanent members from the ranks of
judges and prosecutors to the HJC and the SPCctaspe.’® All incumbent judges and
prosecutors participated in the elections. Howetlgnse not re-elected in 2009 were not
allowed to participate in the elections. In Jund daly 2011, the newly composed HJC and
SPC began reviewing the re-election of judges andgeutors.

By December 2011, the SPC concluded the review6afchses, re-instating 29 prosecutors.
By May 2012, the HJC concluded the review of 752esare-instating 98 judges. By July
2012, the Constitutional Court began issuing denssiordering the councils to re-instate all
judges and prosecutors who had not been re-elettiaind that the HIC and the SPC had
violated the appellants’ fair trial rights and hadbitrarily applied criteria for selection. All
non-elected judges and prosecutors who filed camigldo the Constitutional Court were
thus reinstated.

Against this backdrop, the 2015 elections by pros®s and judges for the new composition
of the SPC and HJC, respectively, held a speajaifstance. They provided an opportunity
for incumbent judges and prosecutors to elect mesnlvého would represent their
professional interests in a fair and transparentrmea It also served as a means for judges
and prosecutors to exhibit their independence aod support for the independence of these
councils from undue external influence.

[I. METHODOLOGY

The methodology applied by the OSCE Mission to aeand ODIHR for the monitoring of
the HJC and SPC elections was developed beformdingoring began. Training on the Code

® GRECO fourth evaluation round report on Serbian¢eoning corruption prevention in respect of memudr

parliament, judges, and prosecutors, published 2 ly Ju 2015), available at
https://www.coe.int/t/dghl/monitoring/greco/evaligais/round4/Eval%20IV/GrecoEval4Rep(2014)8 Serbia E
N.pdf.

19 Figures quoted in European Commission Staff Waylaper, Analytical Report, Brussels, SEC 2001 §200
12.10.2011.

" Ipid.

12 Amendment to the Law on Judges (see article 6)edment to the Law on Prosecutors (see article 7),
enacted on 29 December 200fficial Gazetteno. 101/2010.

3 The members of the HJC are: the President of tipeeBne Court of Cassation, the Minister of Justice the
President of the authorized committee of the Nafiohssembly (ex officio members) and eight members
elected by the National Assembly. Elected membastide six judges elected by their peers and twpeeted
and prominent lawyers one of whom is an attorned/the other one is a law professor. The composiiahe
State Prosecutors’ Council is similar, with six ggoutors elected by their peers. See articles 48364 of the
Serbian Constitution.



of Conduct and election monitoring methodology wasducted on 6 November 2015 in
Belgrade for eight OSCE and 11 YUCGMstaff (out of which 12 were women), all of
whom patrticipated in the monitoring of the coumpaker elections for this project.

Monitors from OSCE and YUCOM monitored the courelictions in order to assess the
validity of the electoral results, soundness of Wloéing process, and conformity with the
Serbian legal framework. They did so by monitorihg voting processes at selected polling
stations on Election Day and by conducting intemgevith relevant judges and prosecutors.
The data and information collected through monigrand interviews, as well as a desk
review of legal documents, constitute the basihisffinal report.

A THE CODE OF CONDUCT

Throughout the entire monitoring exercise, monithgled by a code of conduct. The Code
of Conduct, which all monitors committed to respestressed four main principles:
impartiality, non-intervention, professionalism,danonfidentiality. To be impartial meant
that monitors could not express an opinion or actiway that seemed to indicate their
personal belief or bias regarding a particular adate, set of procedures, or evaluation of the
overall process. Non-intervention meant that masitoould not respond to questions,
physically intervene, or volunteer information tenredy on-the-spot shortcomings of the
elections process. Monitors were not allowed toegawy public statements regarding the
elections process or their observations or opioiothe same. If they were asked for such an
opinion, procedure dictated they refer the pre§sialf to the OSCE Mission to Serbia. The
duty of professionalism required that monitors agidhemselves according to appropriate
professional standards. Confidentiality requiredatthall observations, sources, and
information obtained would not be shared beyondeéhdirectly involved with the project
until the results were made public, in order toueasthe integrity of the process and to
encourage interviewees (candidates, voters, offterlacutors) to freely share their views
and opinions without fear of public disclosure.

B. HJC AND SPC ELECTIONS MONITORING

Given limited human resources, monitors were serit individually to polling stations
throughout Serbia to try to cover as many statampossible. In selecting polling stations for
monitoring, consideration was given to geographdtaérsity, representation for areas with
large minority populations, and locations wherelleinges could be anticipated based on
prior experience or information received. Monitamsre instructed to remain at their assigned
polling station throughout the course of the dagiveng prior to official start and remaining
until after the collection and count of votes. Mors used pre-established questionnaires
which directed them to observe and report upomtbst relevant and important elements as
described in the Serbian legal framework.

C. INTERVIEWS

In addition to observing the elections processtiier HIC and SPC, monitors interviewed a
number of voters and candiddfe® obtain more detailed qualitative informatiomaeding
their perception of the process, to identify anwllgnges, and to propose suggestions for
reform. Questionnaires were developed in advaocensure that the most relevant issues
were addressed and to make data collection mogarstined. Best efforts were made to
interview as many voters and candidates as posghlen relatively limited human

4 The Lawyers’ Committee for Human Rights (YUCOM), Serbian NGO, was enlisted to aid in
implementation of the project.

15 A total of 107 prosecutors were interviewed frob different prosecutor offices and a total of 1L@dges
were interviewed from a total of 35 courts.



resources. There were approximately 656 potemptiabecutor-voters and approximately
3054 potential judge-voters voting for 31 candiddi® the SPC and 33 candidates for the
HJC. Voters were interviewed after voting had coded, whereas candidates were
interviewed prior to voting to ensure that theiedback was not influenced by the outcome
of the elections process.

D. REPORTING

Building upon the responses to questionnaires fezglections monitoring and interviews of
voters and candidates, monitors were then askedpwrt upon their findings. Individual
reports were peer reviewed for clarity and accuraweg verified against peer reports from
other regions, and public reports on elections @uts. The information was then analyzed
and compiled by the OSCE Mission to Serbia and Ptbiform this final report.

V. INTERNATIONAL AND REGIONAL STANDARDS AND GOOD
PRACTICES
A. INTRODUCTION

Across the OSCE region, challenges exist concertiiagole and function of the judiciary
and prosecutorial service. Integral to their dffemess, these institutions must be
independent and accountable. The proper functioninthese institutions, consistent with
democratic checks and balances and the separatiqgpowers, is essential to ensuring
effective access to justice and implementation rofirdividual’s right to a fair trial and
effective remedy. Countries throughout the OSGftore and beyond have developed their
own mechanisms and tools for ensuring the properctioning of judiciaries and
prosecutorial services, with some opting for jualie@ind prosecutorial councils as such a tool.
Amongst OSCE participating States, judicial comare more common with functions
varying from administration and management to mewobstantive functions including
selection, discipline, promotion, and removal alges*® Prosecutorial councils are a more
recent phenomenon, and thus less common, emergegtloe last ten to fifteen years and
concentrated primarily in South Eastern Eurbpe.

As part of the EU accession process currently atelfor some OSCE participating States,
the European Union as well as the Council of Eusofeuropean Commission for
Democracy through Law (“Venice Commission”) havecammmended that accession
countries develop judicial and prosecutorial colsnm help ensure the independence of and
fair accountability mechanisms for the judiciarydgrosecutorial servicl. Still, the Venice
Commission reiterates that “there is no standardahthat a democratic country is bound to
follow in setting up its Supreme Judicial Counal Isng as the function of such a Council
falls within the aim to ensure the proper functianiof an independent judiciary within a
democratic State In contrast, OSCE ODIHR'Kyiv Recommendations on Judicial

18 For more information on the differences in rolendtion, and composition of judicial councils acr@&urope

see i.e. the Venice Commission Report on Judiggdotntments (2007).

7 Specialized prosecutorial councils exist, for amse, in Bosnia and Herzegovina, Moldova, Montemegr
Serbia, and the Former Yugoslav Republic of Mace&doRrance, Italy, and Turkey have judicial couscil
which cover both judges and prosecutors. See ¥e@@mmmission Report on European Standards as Regard
the Independence of the Judiciary Part II: The &otorial Service (2010) at footnote 6.

18 See the Venice Commission’s Compilation of Opisiand Reports Concerning Courts and Judges (2p15),
70-71, available dtttp://www.venice.coe.int/webforms/documents/?pddcP1(2015)001-glast visited on 10
February 2016).

9 Report on Judicial Appointments (CDL-AD (2007)028). cit., paragraph 28.




Independence in Eastern Europe, South Caucasu€eanttal Asiaare less prescriptivi. It

is common for these councils to contain at leasingple majority of judge or prosecutor-

members alongside other representatives, which often chosen from academia, bar
associations, or executive structures. Judge andeputor-members are usually chosen
through a peer-election process, as is the caSerina.

Although there are currently no established inteonal standards specifically on the
elections process for these membférthe election of such members and the overall role,
composition, and function of such councils shouldags be viewed through the lens of
judicial independence and accountability as an mamb precondition to an individual’s right
to a fair triaf? and effective remedy.

This section will first provide a brief overview aklevant international and regional
standards, including OSCE Commitments, on the priypectioning of an effective judiciary
and prosecutorial service, highlighting principlesmmon to both institutions. Next,
international good practices for judicial and prsgerial councils will be examined. Last,
some comments will be noted concerning the devedoprof regional European standards
for peer elections to these bodies.

B. INTERNATIONAL AND REGIONAL STANDARDS

In international law, the rights to a fair trial careffective remedy are enshrined in the
International Covenant on Civil and Political RightiCCPR)?* Article 2 of the ICCPR
stipulates the right to an effective remedy, notitigat any person claiming such a remedy
shall have his right thereto determined by compejigdicial, administrative or legislative
authorities, or by any other competent authorityvted for by the legal system of the State,
and to develop the possibilities of judicial rem&dyhe State is further obligated to enforce
such remedies when granted. Article 14 recognikesight to a fair and public hearing in
both civil and criminal cases with provision for‘@ompetent, independent and impartial
tribunal established by law#* These rights were first outlined in the UniverBaklaration of
Human Rights (UDHRJ> On the regional level, the European Conventiotdaman Rights
and Fundamental Freedoms (ECHR) contains simitarigions®®

2 They speak of “use of independent body[ies]” amtiére a judicial council is established...” OSCE/ GBI
2010.

Zsee Venice Commission Compilation of Opinions aegdrts Concerning Prosecutors

available athttp://www.venice.coe.int/webforms/documents/?pddcPI1(2015)009-glast visited 10 February
2016).

22 For more information on fair trial rights see OSQEDIHR Legal Digest of International Fair Trial gRits
(2012) available atttp://www.osce.org/odihr/94214

= Entered into force on 23 March 1976, available at:
http://www.ohchr.org/en/professionalinterest/paggs.aspx(last visited 26 January 2016). Serbia ratifieel th
ICCPR in 2001.

**|CCPR Article 14.

% Adopted by the United Nations General Assembly a0 December 1948, available at
http://www.un.org/Overview/rights.htnflast visited 26 January 2016). See Article X\eryone is entitled in
full equality to a fair and public hearing by ard@pendent and impartial tribunal...” and Article &aeding
right to an effective remedy.

% European Convention on Human Rights Article 6 gfgone is entitled to a fair and public hearinghivita
reasonable time by an independent and impartiangl established by law” and Article 13 detailihg right
to an effective remedy. Available http://www.echr.coe.int/Documents/Convention ENG.fldst visited 26
January 2016). Serbia ratified the Conventiond@42




OSCE commitment¥, like international law, recognize the relationshigtween the right to

a fair trial and the independence and accountglufithe judiciary?® The principles relevant
to an independent judiciary exist in support of gs@arantee of an individual’s right to a fair
trial, thus, an independent judiciary is essertbah fair trial. Although an accused person
has a right to a fair trial, it cannot be said tlajudge or judiciary has a right to be
independent? In fact, it is rather a responsibility on behaffthe judiciary and individual
judges, enshrined in the law and supported by tae?% to be independent and impartial so
that an individual’s right to a fair trial may bealized. Thus, when speaking of principles and
elements of an independent judiciary, it is impotrteo keep in mind that an independent
judiciary is essential not for the empowermenth&f judiciary as such but rather to ensure an
individual’s right to a fair trial.

In order to provide further detail on how to gudesnthese rights, various international and
regional (i.e. European) soft law documents contairther description and guidance,

describing standards concerning the role and fanctf the judiciary and prosecutorial

service, and relevant judicial and prosecutoriainils, where applicabf&.

From these documents emerge a number of princgaesnon to the proper functioning of
both the judiciary and the prosecutorial servicEhese include the requirements of. 1)
independence and impartiality; 2) separation of grew 3) respect for human rights; 4)
selection, appointment and promotion; 5) disciplbeaure and irremovability; and 6) code of
conduct/ ethics. The below table provides furthesadiption of these principles.

International and Regional Standards: The Judiciaryand Prosecutorial

Service
Principle Judges Prosecutors
Independence and |+ Independence should be statutory Prosecutors should be free to
Impartiality (set out in the Constitution or perform professional functions

equivalent texts), functional and free of any interference,
financial, and guaranteed by the intimidation, hindrance, or

State. pressure

e Individual judges should be e Prosecutors shall be impartial
impartial (without personal bias) and unaffected by sectional
in their decision-making interests and public or media

¢ Judgments should not be subject  pressures
to revision except for ordinary |« Use of prosecutorial discretion,

judicial review in jurisdictions where permitted,
e Internal independence (within the  should be exercised
judicial hierarchy) and external independently and free of

independence (free from undue political interference

27 OSCE commitments are political commitments madentarily by participating States and as such db no
have the weight of international law. However tl® provide evidence of participating States’ umaus
agreement on fundamental principles related to demoy, human rights, and the rule of law and States
willingness to work toward the implementation oésle shared values. For a list of the 57 OSCE paating
States (including Serbia) sh#p://www.osce.org/states

% See, for example, the Brussels Document 2006ngt4udicial independence is a prerequisite to ke of
law and acts as a fundamental guarantee of aritair t

29 Report of the UN Special Rapporteur on the inddpane of judges and lawyers (2014).

%0 See OSCE Copenhagen Document of 1990 and Moscowrint of 1991.

3L For a list of standards and best practices ceetbitit preparation of this report, refer to Annex A.
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Separation of Powers| «

Respect for Human |
Rights

Selection, .
Appointment, and
Promotion

influence of the executive or .
legislature)

Case judgments and verdicts ar| ¢
the purview of the judiciary and
should not be interfered with by
any other branch of government
Case assignments are an intern
matter of judicial administration

Judicial proceedings should be |«
conducted fairly and in line with
the rights of those involved
Judicial functions should include
promoting the observance and
attainment of human rights
Judicial approval and review are
essential to oversight of
prosecutors’ actions which affect
human rights, such as search or
detention

There shall be no discrimination
(including on the basis of gende
or ethnicity) in the selection of
judges and judicial candidates
shall have equality of access to
judicial office

Both selection and promotion of
judges should give effect to
objective criteria based on merit
(with due regard to qualifications
integrity, ability, character,
judgment, and communication
skills) with decisions made
independent of the executive an
legislative powers

Internal independence should be
ensured through checks and
balances in systems with
hierarchical structures in order to
maintain prosecutorial autonomy
Prosecutors should not be
required to obtain approval for
their actions in the exercise of
their functions

The independence and
autonomy? of the prosecution
services constitute an
indispensable corollary to the
independence of the judiciary
The office of the prosecutor shall
be strictly separate from judicial
functions

As protector of the public
interest, the role of the
prosecutor must not function, or
be perceived to function, in the
interest of the Government, a
particular political party, or other
State institution

Prosecutors should promote,
respect and protect fundamental
rights of victims, witnesses and
the accused

Recruitment, transfer, and
promotion of prosecutors shall
be conducted under fair and
impartial procedures regulated
by law and governed by
transparent and objective criterja
with consideration for building a
diverse prosecutorial service

321t should be noted that the terms “independenaoe’“autonomy” are used interchangeably and sepgrage
various international and regional standard-settindies. There is some disparity in the literataver the

extent to which prosecutorial services should ditie “independent.”
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Discipline, Tenure,
and Irremovability

Ethics/ Code of
Conduct

Where the final appointment of ¢
judge is with the State President
the discretion to appoint should
be limited to the candidate(s)
nominated by the selection body
Appointments of judges of
ordinary courts are not an
appropriate subject for a vote by
Parliament given the danger tha
political considerations could
prevail over the objective merits
of a particular candidate

Judges shall have guaranteed |
tenure until a mandatory
retirement age or expiry of their
legal term of office.

Where a probationary period
exists following initial .
appointment, the probationary
tenure and the conferment of
permanent tenure shall be
substantially under the control of
the judiciary

Use of probationary periods
should be limited because they |«
can be used as a punishment of|

reward mechanism and thus serve

to undermine the independence|of
judges

Judges shall be secure in their
posts with tenure under the
principle of irremovability
Discipline and removal .
proceedings shall be conducted
according to objective criteria
with consideration for
confidentiality and opportunity |«
for a full and fair hearing

A judge shall not be removed
except on proven grounds of
incapacity or misbehavior
rendering the judge unfit to
continue in office

Judges should be persons of |
integrity and ability

They should respect those
involved in the judicial system,
communicate and listen
effectively, ensure equal .
treatment, and be competent an
impartial

A judge shall ensure that his or
her conduct, both in and out of |
court, maintains and enhances t

It is recommended that tenure
for prosecutors be implemented
as an important element that
reinforces their independence
and impartiality

Irremovability helps guard
against undue use of transfer
which may lead to unjustifiable
interference in the work of the
prosecutor and be used as a
punishment or reward
mechanism

In the absence of permanent
appointment for a Prosecutor
General, he or she should be
appointed for a relatively long
period without the possibility of
renewal and the period of office
should not coincide with
Parliament’s term in office

In disciplinary and removal
proceedings, prosecutors should
have the right to be heard in
adversarial proceedings
Disciplinary procedures should
be objective and impartial based
on the law and legal regulations

Prosecutors should maintain
honor and dignity in their
profession and must be fair and
impartial while conducting their
work in a professional manner
Prosecutors should adhere to the
highest of ethical standards and
should behave impartially and
with objectivity

Prosecutors are bound by a code
of conduct which can serve as an
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confidence of the public, legal important tool for enhancing
profession and litigants in the professionalism and integrity
impartiality, propriety, and
independence of the judge and
the judiciary
» Standards of conduct should be
drawn up by judges themselves
and implemented by an
independent authority

C. INTERNATIONAL AND REGIONAL GOOD PRACTICES FOR JUDIC IAL AND
PROSEUCTORS’ COUNCILS
Judicial and prosecutorial councils can be instmtiadeén promoting the effective functioning
of the judiciary and prosecutorial service, inchgladherence to the principles noted above.
Like judges and prosecutors, councils must simatiasly be independent and accountable.
Striking this balance through the role, compositiemd function of these councils is
paramount in a democratic society and to ensuffiegte/e access to justice. Given the
power vested in the council to govern the activityhe judiciary or prosecutorial service, the
appointment or election process to the council bexoa key consideration in promoting the
overall effectiveness of the institutions.

International and Regional Good Practices: Judicialand Prosecutorial

Councils
Good Practices Judges Prosecutors
Role » The role of the judicial council is® The role of the prosecutorial
to act as a watchdog for the council is to ensure the

independence of the judiciary and autonomy and/or independence
to protect democratic checks and  of prosecutors and the
balances prosecutorial service

* Independent judicial bodies can
provide accountability for the
judicial profession

Composition * |tis recommended that a e Prosecutorial councils should not
substantial part, if not majority, be comprised solely of
of council members are judg@s prosecutors
e The Minister of Justice, State |+ It is not advisable that the
President, and other politicians Minister of Justice should sit on

#\/enice Commission Compilation on Courts and Jud§ss (quoting its own language — “substantial pért,
not majority” - used in recent opinions prepared Kyrgyzstan and Kazakhstan). See the Report ofuNe
Special Rapporteur on the independence of judgddaamyers (2014) recommending that “a commission or
council for the judiciary should preferably be camapd entirely of members of the judiciary, retirdsitting,
although some representation of the legal profassio academics could be advisable. No political
representation should be permitted.” The ENCJ rewenus a “majority.” See ENCJ S&Hovernance for the
Judiciary: Balancing Independence and AccountgbilRegarding composition of the Councils for the
Judiciary, the Council can be composed either axobly of members of the judiciary or members aond-n
members of the judiciary. When the composition igem, the Council should be composed of a majarity
members of the judiciary, but not less than 50 %.
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Function and Powers

Election/
Appointment to the
Council

should not sit on the Council, bu
if they sit on the Council, they
should not have the ability to
exert undue influence and shoul «
ideally be non-voting members
The Council should also compris
civil society members including |«
i.e. law professors and lawyers
Judges from all levels should be
included amongst the judge-
members

Non-judge members should be
selected according to clear
criteria and transparent process:

Where judicial councils are .
responsible for selection and
training of judges they should not
be under executive control and
should operate independently |«
from regional governments
Councils should not be competent
to both receive and conduct
disciplinary investigations and
hear a case and render decisior «
on disciplinary matters

Judicial councils should have
decisive influence in the
selection, promotion, and
discipline of judges

Annual public reports detailing
the council’'s activities are a good
practice

Judge members shall be electec ¢
by their peers

Methods other than direct
election of judges that guaranteg «
the widest representation of the
judiciary with diverse and
territorial representation in the
Council may be developed .
It is recommended that non-judc
members be elected according t
criteria laid down in the law by a
qualified majority of Parliament
rather than the executive to avoi
partisanship

the council, but it is reasonable
for a representative from the
Ministry to be presefit

It is highly advisable that
eminent lawyers also sit on the
council

Prosecutors from all levels
should be represented

The prosecutorial council should
oversee prosecutorial activity in
accordance with the principle of
legality

In relation to appointment and
removal issues for prosecutors,
competence should ideally be
placed with the prosecutorial
council and not Parliament

The council’s work should be
transparent and accountable to
the public through regular,
widely disseminated reports

Where possible, prosecutor
members of the council should
be elected by their peers

Other members should be
chosen by Parliament according
to objective qualifications by
qualified majority

Parliament shall not have main
control over selection of counci|
members

34 Venice Commission opinion from 2014 on Monteneg®noted in its Compilation on Prosecutors, p‘#8:
is wise that the Minister of Justice should not-hanherself be a member but it is reasonableahaifficial of

that Ministry should participate.”
% Kyiv Recommendations 2010. As such, they onlyrassljudges and not prosecutors.
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D. PEER ELECTIONS TO JUDICIAL AND PROSECUTORS’ COUNCIL S

As noted above, there are no explicit internatimralegional European standards regarding
judicial and prosecutorial councils let alone thpeafic methodology or technical
requirements for peer elections to such councilis in part owes to a wide diversity of
councils across Europe (for those countries thaz@ithem) and considers that each council
must be examined within its own unique historicahtext, legal culture and system, and
legal and constitutional framework. However, a fenef comments can be made regarding
peer elections to these councils, examining thems of Spain, Italy, France, and Portugal,
which served as models and inspiration for the cisimleveloped in South Eastern Europe,
and thus provide the most relevant examples forpaoison.

On the issue of peer elections for judges to thlcial council, the Venice Commission has
stated that true peer election is preferable, artla context of Serbia specifically, noted that
provisions that allow the National Assembly to dihg or indirectly elect all members of the
council is not advisabl®. It has also recommended that it is a good pradticeslection
procedures to be in place to help ensure mincegjyasentation on the coundil.

In considering the four countries noted above,ghewnaried application of the preference for
peer election to judicial councils in practice. b\eerall conclusions can be drawn, but these
dynamic developments show that the proper balaredsito be found within each national
model, in line with the main principles outlinedoale. The judicial council in Portugal,
impacted by recent legal reforms in 2014, consists6 members, with seven judges elected
by their peers through a system of proportionakasgntation, but this model has been
criticized because judges do not form the majasitghe councif® In Spain, the history of
peer elections has been rather controversial. | U885 judge-members were elected by their
peers but this was changed due to political pressumandate appointment by Parliament
based on recommendations made by the judges’ asisoci In 2013 this was amended to
allow for judges, additionally, to directly propostheir own candidacy alongside
recommendations made by the association, a develuptihat remains contentious amongst
the Spanish judiciary’ In Italy, 16 of the 27 members of the council aragistrates (judges
and prosecutors) elected by their peers on promdsahgistrates’ associations. The Council
is dominated by judges from upper level courts,jbdges from all levels vote for thethin
France, until January 2011 when the law was charigeddd a number of non-judicial
members and thus put the judiciary in the mindtitjwelve of the sixteen members of the
judicial council were members of the judiciary (gixosecutors and six judges) who were
elected, respectively, through a system of reptasien by all levels of the judiciary.

Election procedures for prosecutors to prosecutooancils are even less well developed. In
commenting on an elections system in Monteneg0itb as being overall too complex, the
Venice Commission did not take specific issue vaithrovision allowing for all prosecutors

to “vote for all the vacancies [on the Council] asdlccessive rounds to take place until

% See Venice Commission Compilation on Courts antyds (2015) and Venice Commission Opinion on the
draft amendments to the Law on the High Judicialri@il of Serbia Opinion No. 776/2014.

37 See Venice Commission Compilation on Courts anigjds (2015).

38 GRECO Fourth Round Evaluation Report on Portugaliphed 10 February 2016.

%9 GRECO Fourth Round Evaluation Report on Spainiphbtl 15 January 2014.

“0 See Giuseppe Di Federico “Judicial Independenckaiy” in Judicial Independence in Transition, Anj
Seibert-Fohr (ed.) 2012, citing the Constitutiortafy and relevant laws.

“1 Antoine Garapon and Harold Epineuse “Judicial peelence in France” in Judicial Independence in
Transition, Anja Seibert-Fohr (ed.) 2012.
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candidates receive the necessary majofftyri commenting on the election procedure in
Moldova in 2015, the Venice Commission and ODIHR@ acceptable the election of the
six prosecutor members of the Superior Council resEcutors by the General Assembly of
Prosecutors from among all prosecutors in officBurthermore, in the context of Georgia,
the Venice Commission and ODIHR have noted thawvarequiring only four out of nine
members of the council to be prosecutors could rhpraved by considering election
procedures that would ensure diverse representatigrosecutors from different levels and
across geographical areas with consideration fodeebalance as wé't.

Although there is a lack of standards concernirgy péections to these councils, the broader
framework of good practices for judicial and pragedal councils and international
standards on the judiciary and prosecutorial sergtoould be considered. The principles of
transparency, fairness, due process, independemcke,democratic checks and balances
provide the guidance necessary for finding thetnmgbdel within each national context.

V. SERBIAN LEGAL FRAMEWORK GOVERNING THE PROCESS OF
ELECTIONS OF MEMBERS OF THE STATE PROSECUTORS COUNCIL
(SPC) AND THE HIGH JUDICIAL COUNCIL (HJC) OF SERBIA

The following sections describe the main elements of the Serational legal framework
regarding the process of elections for membershef $PC and HJC from the ranks of
prosecutors and judges.

A. LEGAL FRAMEWORK GOVERNING THE PROCESS OF ELECTIONS OF
MEMBERS OF THE SPC

1. Constitutional and Legal Framework

The Constitutional and legal framework of the SBGat in the Constitution of the Republic
of Serbi4” and the Law on the State Prosecutors’ Council {'lom SPC"{°. Article 164 of
the Constitution of the Republic of Serbia defittes composition of the SPC. The Council is
composed of eleven members, three of whichexr@fficio members (Minister of Justice,
president of the relevant parliamentary commitied the Republic Public Prosecutor), while
the remaining eight are elected for a five-yeamter

Six of the eight elective members are drawn from tanks of public and deputy public
prosecutors. They are elected by the National Abgeat the proposal of the SPC based on
the list of elected candidates. The remaining twe rapresentatives of legal academia and
the Bar Association respectively, and nominatedubh separate procedufésThese eight

2 \Venice Commission Opinion on the revised draft lamw the Public Prosecution Service of Montenegro
Opinion No. 785/2014.

“3'Venice Commission Opinion on the draft law on Eheblic Prosecution Service of Moldova Opinion No.
791/2014.

*4 Venice Commission Opinion on draft amendments fw law of the Prosecutor's Office Opinion No.
811/2015.

%5 Constitution of the Republic of Serbia (“Offici@lazette of the Republic of Serbia", No. 98/2006)aifable

in the Serbian language. All references to Serlasiens are in the Serbian language unless othervaitsin

¢ Law on State Prosecutors’ Council (“Official Gaeetf the Republic of Serbia”, No. 116/2008, 1012@nd
88/2011).

*"Law on SPC, Article 20.
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are appointed to a five-year term and can be reiapd to the same function, but not in
successive ternts.

During the term, a deputy public prosecutor senongthe SPC may be relieved of his/her
prosecutorial duties by a decision of the SPC. @hae no provisions allowing public

prosecutors to be relieved of their duties as muases. All Council members receive

remuneration for service but the amount and hos talculated varies, with a distinction

made between deputy public prosecutors and the otembers?®

2. Election Procedure

The SPC conducts and oversees the peer electicegzolrhe Law on the SPC, the Rules of
Procedure of the Electoral Commission (“Rules afdedure”j° and the bylaws of the SPC
and its Electoral Commission (“Bylaws*)govern the peer election process for prosecutors.

The appointment procedure has several phasegitidoehen, at least six months before the

expiration of the term of the council’s sitting mieens, the President of the SPC announces
the opening of procedures for electing membersi®fSPC. This decision is published in the

Official Gazette of the Republic of Serbfa.

The Electoral Commission (“EC”), as a permanentkivgy body of the SPC, is in charge of
the organization of elections.In preparation for Election Day, the EC oversées list of
voters, determines the number of polling statioms their locations, appoints members to the
electoral boards, provides election materials, @mdiertakes all other tasks necessary for the
organization of electiony.

The EC is comprised of five members (all tenureaspcutors) appointed by the SPC with
their consent. All members have substitutes. Wnilleling this position, members of the EC
cannot run in the elections for the SPQut are allowed to vot&@ Members of the SPC
cannot be members or substitute members of the’ Rémuneration for work in the EC is
determined by the SPE.

The EC is independent in its work and all prosecitoffices have a legal obligation to
cooperate with the E€. The EC regularly reports to the SPC on its wotke Rules mandate
the work of the EC be transparent, which is ensutkough press conferences,
communiques, and information published on the SR@lssite®

8 |bid., Article 12, paragraphs 1 and 2.

“9bid., Articles 10 and 11, paragraph 2.

0 Rules of procedure of Electoral Commission (“GfficGazette of Republic of Serbia", No. 59/2010 and
2/2011).

! These documents (Serbian versions only) can bedfai the SPC website: http://www.dvt.jt.rs/izberna
komisija-drzavnog-veca-tuzilaca.html, (last viewsd15 January 2016).

2 .aw on SPC, Article 21, paragraphs 1 and 2.

>3 |pid., Article 25.

> Ibid., Articles 27-31.

%5 |bid., Article 25, paragraph 6.

* Rules of procedure of the Electoral Commissioriiche 4, paragraph 2.

" Law on the SPC, Article 25, paragraph 4.

%8 Rules of procedure of the Electoral Commissioniche 10, paragraph 4.

%9 Law on the SPC, Article 26, paragraphs 1, 3 and 4.

%0 Rules of procedure of the Electoral Commissioniche 12, paragraphs 1 and 2.
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The EC determines the plan of activities and tiarei for all electoral activities. The EC’s
decision is shared with the public prosecutors ateobliged to ensure familiarity with its
content by all deputy prosecutors in their offiés.

3. Process of Nominations

Prosecutors from all levels and types of prosesutifices are represented in the SPBC.
Elective members of the SPC include one member &ach the Republic Prosecutor’s
Office, Appellate Prosecutors’ Offices, War Crinfessecutor’'s Office, Organized Crime
Prosecutor’'s Office and Higher Prosecutors’ Officespectively; two members from the
Basic Prosecutors’ Offices and one member fromténgtory of autonomous provinces.
When voting for a candidate, a voter must votedioe candidate in line with his/her own
type and level. This means, for example, that uevgbeople in the Republic Public
Prosecutor’s office elect one member and approxina50 basic prosecutors elect two
members.

Prosecutors sitting in an office located in an aatoous province vote for two candidates:
one coming from the same type and level of prosesuoffice they are working in and the
other from the list of candidates representing @ecators from an autonomous province.
Candidates representing prosecutors from an autoasmrovince may hail from any level
of the prosecutor’s office located in an autonompravince®® It should be noted that only
the provinces are territorially represented in 3RC, while the other parts of the country are
not.

If delegated to a prosecutor’s office of a diffdréype or level than the one to which they
were appointed, prosecutors must vote for candsdatehe same level and type they were
appointed to, and not for the ones of the typelenel they were delegated .

In order to vote and stand for candidacy, a prasecmust be tenured. This requirement
excludes probationary deputy public prosecutorsomed for an initial three year period.
The Law on the SPC prevents first time appointeeth brom voting and running in
elections®

Prosecutors wishing to run in the election can aequandidate status in one of three ways.
Deputy public prosecutors from the Republic Prosmts Office, as well as prosecutors from
the War Crimes and Organized Crimes prosecutofgéesf, become candidates simply by
registering®® All other prosecutors can either be nominated [nire session of one or more
prosecutors’ offices or be supported by at leaspridsecutors. Support for nomination can
only be given by the office of the same level ayget There is no limit on the number of
candidates that a prosecutor can support. One gesgion can support only one candidate,
but one candidate can be supported by multiplet jsgssions. Prosecutors vote in secret
during joint sessions for the candidate they wilbort. If there is more than one candidate
proposed, the joint session will support the oré wie most vote%.

1 Law on the SPC, Article 27.

62 Article 22 of the Law on the SPC sets out thecstme of the representation.
8 Law on the SPC, Article 24, paragraphs 4 and 5.

% Rules of procedure of the Electoral Commissioriiche 27, paragraph 4.

% Law on the SPC, Article 23, paragraph 1 and Aet®4, paragraph 3.

% bid., Article 23, paragraph 3.

7 Ibid.

18



The legal framework does not detail how joint noations are administered and coordinated.
Consent of the candidate is needed before a jeisgien can vote for him/her. However,

there are no rules on when and how joint sessibna@®or more prosecutor’s offices should

acquire the consent of the prosecutor it wishesaminate. The list of candidates is then
submitted to the E€®

All candidacies must include accompanying docuntamtawithin 15 days from the day the
President of the SPC announces the start of tivéoedé proceduré® The EC must decide on
a candidacy within 24 hours after submission aniyeleits decision to the candidate without
delay’® Applicants who submit incomplete applications wi# notified to complete their
documentation within 48 hours or lose consideraffoRight days after expiration of the
aforementioned 15 days period, the Commissiondeilermine the final list of candidatés.

4, Campaign

The presentation of candidates and their programmesegulated by the Rules on
presentation of candidates in the nomination proeedor elected members of the SPC
(“Rules on Presentation”) adopted by the EC. Tlaeeeno detailed rules regarding campaign
activity. The Rules on Presentation prescribe thatEC must treat candidates equally and
without any discrimination, distribute their biogtaes and work programmes to all
prosecutors’ offices, and publish the documentsitenwebsite. It is up to the public
prosecutors to make these programmes availablellt@adential voters within each
prosecutor’s office.

There are no explicit rules to limit the type ofrgaaign activities. Heads of prosecutors’
offices must allow candidates to publicly preséwirtideas, but there are no rules regulating
whether candidates may be granted a leave of absemo so.

All candidates are obliged to respect the rightsotifer candidates and to refrain from
disclosing any inappropriate and offensive factgarding another candidate’s character and
professional dignity?

5. Election Day and Election Boards

Elections are held at polling stations establisiee@ublic prosecutor offices. Each polling
station has a three-person Election Board (EB) edom deputy prosecutors who are not
running in the elections. Main duties include elsaing, monitoring and maintaining the
secrecy and legality of voting at each pollingistat

In appellate prosecutors’ offices, EBs have thrdditional members in charge of voting
conducted outside of the polling stations. Thesditeshal members are responsible for all
the prosecution offices within their respectiveiteries. Voters who are unable to be present
at the polling station on Election Day may voteswg of the polling station if the EB is

% |nstructions for the implementation of the proaedfor nominating candidates for elective membérthe
SPC from the ranks of public prosecutors and dejpuilylic prosecutors of 9 October 2015 (no reference
number was given to this document), Article 8. s “Instructions”.

%9 Law on the SPC, Article 28, paragraph 1.

O Instructions, Article 14.

" bid., Article 15, paragraphs 2 and 3.

2 |bid., Article 17, paragraph 1.

"3 Decision no. A 625/15 of 9 October 2015.

" bid., Article 2.
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notified in advance. In this case, the additiona@nmers will visit the voter at another
location’®

In order to vote, a prosecutor must be registemethé electoral register. Electoral registers
are kept for each prosecutors’ office individualljne EC is responsible for keeping accurate
records. The electoral register is closed 15 daigs o the election$ and determines the
number of eligible voters for each prosecutorsioceff’

All members of the EB must be present at the ppligtation during the entire voting
procedure’® Space designated for voting has to be sufficientfe EB and to assure secrecy
of voting and easy access by voters to polling boaed election materials. Screens
separating voting booths help to ensure secrecg. HB posts at the polling stations the
number and name of the polling station, the listcahdidates, and the EC decisions
establishing the polling station and appointing mers to the EB® The EC is obliged to
provide all voting materials for each EB beforecéitns begirf’

The EB verifies the ballot box in the presencehs first voter at the polling station. The
control slip is inserted into the ballot box ane thallot box is then sealed. For the voting to
be legal the control slip must be present whenb#ikot box is opened after the voting has
finished. If the control slip is missing, voting stibe repeated.

The Rules of Procedure of the EC prescribe theeownof the voting ballot. The ballot
contains the name of the candidates by public praees’ office, full name of the candidates,
the type and rank of public prosecutor’s officewhich he/she serves and an instruction to
circle only one candidate. In public prosecutorffices that use languages of national
minorities as official languages, ballots are gisimted in the minority languag&%.Upon
closing the polling station, the EB determines thenber of voters who have voted, the
number of unused ballots and separates the valid invalid ballots. In case the number of
ballots in the box is higher than the number ofev®twho have voted, the EB is dismissed
and voting at that polling station is to be repeéfe

EBs use standardized forms to report on their wptksuant to the Instructions. The form
which is part of the Instructions contains a secttior noting the number of votes each
candidate received. The report prepared by thesef@adde in four copies out of which one
must be presented to the public at the pollingstadnd one has to be presented to the EC
within ten hours after the polling station has eld%'

" Rules of procedure of the Electoral Commissioniche 30.

® Rules of procedure of the Electoral Commissioriche 19, paragraph 5.

" Decision no. A625/15 of the Electoral Commissidnl8 November 2015 on the final electoral register
determining the total number of voters (656). Ircaadance with its discretionary power, the Eledtora
Commission established the number and the locatidhne polling stations (in total 17 stations) Bsch no. A
625/15, from 28 October 2015, and adopted the ibecisn publishing the total number of voters in all
prosecutors’ offices in the Republic of Serbia d@he decision on the total number of ballots (Decisho.
A625/15 of the Electoral Commission of 13 Novemb@t5).

"8 Ibid., Article 31.

9 Instructions, Article 7.

8 |bid., Articles 18 and 19.

81 Rules of procedure of the Electoral Commissioriiche 33.

8 bid., Articles 20 and 21.

% bid., Article 34.

® Ibid., Article 35.
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The EC establishes preliminary results of the ptinthin 36 hours from submission of the
Electoral Boards’ reporfS. All electoral materials are to be kept on the SPgremises for
five years, after which they will be archivéd.

6. Complaints Procedure

Voters and candidates have the right to file a dampwith the EC alleging a breach of their
voting rights or other alleged irregularities inetmomination or elections process. A
complaint must be filed within 24 hours of the gle breacli’ The EC must decide on the
complaint within 48 hours. If no decision is reagheithin this period, the complaint is
deemed accepted. Otherwise, the EC can rejectomptthe complaint. If the complaint is
accepted, the challenged electoral activity hasetoepeated within ten da§sThe decision
of the EC is final, but it can be challenged beftive Administrative Court within 48 hours
from the receipt of the decision. If the Adminisiva Court annuls the disputed electoral
activities, the election will be repeated withim teéays®® However, there is no deadline for
when the Administrative Court is obliged to reaatteaision.

7. Monitoring

Representatives of professional associations, weergmental organizations and
international organizations have the right to obsdhe process, thus ensuring transparency
and oversight® The EC may grant access to polling stations aedelection process in
general upon a request submitted by an interestay at least three days prior to elections.

8. Appointment of Elective Members to the SPC by the Btional Assembly of
Serbia

The names of the prosecutors elected by their pgeetise SPC must be submitted to the
National Assembly of the Republic of Serbia at i€¥3 days before the term of the sitting
members expire¥. However, the Law on the SPC does not contain aadithes for the
Parliament to decide. Before they are voted uporaiplenary session, the names are
considered by the competent Committee of the Natidssembly. A member of parliament
can dispute a particular name. In the plenary, neembf parliament vote on each disputed
name separately but cannot propose someone difféxerthe SPC proposes one prosecutor
for each position, the National Assembly does retehthe possibility to choose between
several options. Neither the Law on the SPC norRh&s of Procedure of the National
Assembly regulate the consequences of such an metcéor undisputed candidates,
members of parliament vote jointl§.

B. SPC FINDINGS

This section will present the main findings relatedhe nomination and election processes
for the SPC. On a general note, all electoral deesliwere respected in the election process.
On 5 October 2015, six months before the expirthefmandate of the elective members of

% |pid., Article 36.

8 |nstructions, Article 31.

87 Rules of procedure of the Electoral Commissioriiche 37.

8 |bid., Article 38, paragraphs 1-3.

8 |bid., Article 38, paragraph 4 and Article 39.

% Decision no. A 625/15 of 9 October 2015.

L Law on the SPC, Article 21, paragraph 4.

2 Rules of Procedure of the National Assembly (‘i Gazette of Republic of Serbia", No. 20/201&Yjcle
201.
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the sitting Council, the SPC President issued asmgcto commence nominations thereby
initiating the election process.

1. Attitude Towards the SPC as Established Through Ingrviews

Encouragingly, the monitors found that of the 10@spcutors interviewed the majority
expressed interest in the SPC elections. In pdatic87% of respondents considered the
elections significant due to the important roleleg SPC, the way elections were conducted,
and by their expectation that the newly elected bemswould improve the performance of
the SPC. At the same time, 36.1% of those interetkstated that their office did not propose
candidates for the SPC elections due to lack adfrést. Among the reasons stated were
negative experiences with the previous electioesyi work load, and the perception that
only candidates from Belgrade would stand a chahedection.

Interestingly, the monitoring process exposed Behitknowledge of the role and
competencies of the Council. Only 21.5% of thoderinewed saw the SPC as a body to
preserve the autonomy and independence of thegsiofe and stated that the SPC should
engage in the fight against political and otheluehces encountered by prosecutors. Only 24
out of 107 respondents considered the selectignosfecutors to be a basic role of the SPC.

2. Process of Nomination

Probationary deputy prosecutors serving theirahitihree year appointment are denied the
right to vote or stand as candidates in electignesgulation. Because of this, an uncertainty
arose whether they could participate in joint sessiof the public prosecutors’ offices when
they were deciding to nominate candidates. The lbawthe Public Prosecutors’ Office
(“Law on the PPQO”) and the Rulebook on administratin public prosecutors’ offices
(“Prosecutors Rulebook”) define a joint sessionoae comprised of the public prosecutor
and all deputy prosecutors in that public prosetsitoffice®® As there are no exceptions
contained in this definition, a literal reading vidthave them participate in the joint sessions.
However, in 2011 the EC had doubts about this isswk asked for clarification from the
Ministry of Justice. In its response, the Ministif Justice advised that the probationary
deputy public prosecutors should not participatehia joint sessions for nominations. Yet
based on the monitors’ interviews with voters 34P6espondents stated that they observed
only tenured deputy prosecutors vote while all mthandicated that all public deputy
prosecutors present at the joint session were atldw vote for proposed candidates.

% Decision no. A 625/15, from 5 October 2015 (“OfficGazette of Republic of Serbia”, No. 84/201Bhe
election process for the members of the SPC wéatid by the decision of the President of the $2Ged on

5 October 2015, within the six month timeframe et by the Law on the SPC. The Decision of thediral
Commission laid out the schedule for the electjpraeess, including the date of the elections oredédmber. It
also specified the deadline in which nominationthhaersonal and from joint sessions should be sitibdn{21
October), a 24 hour deadline from the receipt eflibts to confirmation of the lists (22 Octobehe deadline
by which final electoral lists shall be compiled®(®ctober), completion of the electoral roll (15Wmber),
completion of a certified extract of the electorall (16 October), determination of polling locai® (16
November), formation of electoral boards (16 Novembpublic announcement on the time and date of
elections (20 November), submission of electoratemials (27 November), opening of polling statiaofis
December 08:00 — 13:00 hours), submission of eecthaterials from polling stations (1 December 22:0
hours), and the declaration of election resultsh@tiatest by midnight on 2 December).

% The Law on Public Prosecutors’ Offices (“Officiahzette of Republic of Serbia”, no. 116/2008, 1002
101/2010, 78/2011, 101/2011, 38/2012, 121/2012/20B, 111/2014 and 117/2014), Article 31; Ruleboak
administration in Public Prosecutors’ Offices, (fidial Gazette of the Republic of Serbia”, no. 12@39,
87/2010 and 5/2012).
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This lack of clarity in the legal framework alsoises a quorum issue for joint sessions
because legally there must be at least two thifddeputy prosecutors participating in joint
sessions (all of them, not just those with tenéitednd there are no provisions on what
constitutes a quorum in cases when some of thetylpposecutors are excluded from taking
part in the session.

This practice of making probationary prosecutorsligible to vote and stand for election

seems discriminatory and the rationale is uncldawever, a possible rationale for this could
be to avoid a deputy prosecutor from electing aesgntative for five years, which goes
beyond the voter's own three year term. Also, thacfice could be consistent with

international and regional good practices wherdigy use of probationary prosecutors are
discouraged because they are deemed to be morepsibse to external influence and more
likely to adjust their behavior to ensure they al®msen for a permanent position. This
rationale may help explain why probationary prosexsuare not included or allowed to

participate in the election process.

For all joint sessions, materials of the SPC reggrdhe election process activities and
timeframe were forwarded from prosecutors to depubgecutors prior to the session and all
public prosecutors’ offices held joint sessions\veared solely for nominations.. All joint
sessions began with presiding prosecutors explaitiia nomination procedure. Candidates
consented to nomination prior to voting.

Provisions are lacking for how joint nominationg anade, meaning that no co-ordination is
provided by the rules. Also, there are no rulesvben and how the joint session acquires the
consent of the prosecutor or deputy prosecutorsh@s to nominate if he/she is not from the
same office.

Two of the submitted nominations were rejected bseathey were submitted by the
prosecutor’s offices to which the candidates weleghted, which were not of the same level
as the ones to which they were appointed, whictliragenes the relevant provisions of the
Law on the SPC (see above under the section oleglaé framework governing the process
of elections of members of the SPC).

Joint sessions were held in 68% of the 25 publmsg@cutors’ offices in which monitors
conducted interviews, while 32% of the offices didt hold joint sessions regarding the
nomination process. The most frequent reason pedvitbr this discrepancy was that
prosecutors did not express interest in runningionination.

The vast majority (86.9%) of prosecutors intervidwaeclared that they were informed
regarding the rules of the electoral process ajdime¢ sessions, while the rest mentioned that
they were aware of the rules mostly because theg meblished on the SPC website. To the
guestion “Have you been invited to nominate cartdglan advance”, 58.5% of the
respondents replied that they had not, while 41&%wered they had. On most joint
sessions, prosecutors were offered only one catglid®m some there were two or three
candidates to choose from, and in one basic prtméswoffice there were six candidates.
Respondents from 14 out of 17 public prosecutoifgcas in which joint sessions were held
stated that secrecy of the vote was ensured; ieeththere was no secret voting but
unanimous declarative support for the proposed idatel The vast majority (92.5%) of

% Law on the Public Prosecutors’ Offices Article 114
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respondents did not collect signatures for nomamatn their prosecutor’s office, nor were
they asked to sign to support another prosecutor.

At some of the joint sessions monitors observedetamty as to what characteristics or
gualifications an ideal candidate for nominatioowdld possess. The Law on the SPC and the
bylaws of the SPC prescribe the formal criteriaurezgl for the submission of a candidacy,
but it appeared that understanding of the roldhefdouncil was unclear to some prosecutors
and this left some wondering then what type of @ergould be best suited to carry out those
competences and functions. Some prosecutors wergaiwhether those prosecutors whose
work results have been outstanding should be ceresidfor the position or whether integrity
and 9eenjoyment of public trust were more integrathi® competences and functioning of the
SPC:

The EC deemed twenty-three candidate registratppliGations incomplete meaning they
had to be resubmitted. Reasons included no indicatihether the vote at the joint sessions
which nominated the candidates was secret, nonr#tbon on which list the candidate
applied for, or the documentation was incompleteotber reasons. In total, 35 applications
were received out of which 31 were accepfe@iwo were rejected because the candidates
were nominated by a prosecutor’s office in whichytlwere delegated and was not of the
same level as the one they were appointed to,vandvere withdrawn. In comparison, there
were 18 candidates in the 2011 elections.

3. Campaign

Twenty-three out of 31 candidates submitted bidgiegoand election programmes to the EC
which were published on its webpage. As many a29%8of respondents confirmed that
candidates presented their programmes in theircadfi 85.7% of the aforementioned
respondents were familiar with the programmes thinaile personal presentation of some of
the candidates, and 63.2% of them received prdsmmain electronic form. In very few
cases, respondents were acquainted with canditdhaitegyh brochures that were sent by mail
to the prosecutors’ offices. Two of the six intewed candidates presented their programmes
at prosecutors’ offices other than their own. Cdatis who presented their programmes
were either given a day off or had to use theiruahfeave. Some respondents believed that
personal presentation of candidates’ programmesldio® mandatory and that time provided
for running the campaign should be prolonged. Thomedidates who were interested in

% The Prosecutors’ Association of Serbia (‘PAS”pdrito clarify this issue by publishing an article is
webpage calling upon its members to support thoke would stand for the interests of the profesdiona
community instead of rewarding those with good ltesor extensive experience. See letter of theigeas of
PAS, available at PAS website: http://uts.org.d&xphp?option=com_content&view=article&id=11050zb
za-izborne-clanove-drzavnog-veca-tuzilaca&catidp8@rami-kandidata-za-dvt&ltemid=737 (last viewed o
20 January 2016).

9 There were 11 female candidates and 21 male.\agipellate level, three out of four candidateseviezm
Belgrade (two from Belgrade Appellate Prosecutioffic® and one from the Office of the War Crimes
Prosecutor), while one was from Novi Sad (the ohe was elected). At the higher prosecution offexel all
candidates were coming from different towns act®sthia (Uzice, Novi Pazar, Smederevo, PoZareVatak,
Belgrade, Zrenjanin, NiS) — the one from Novi Pazas elected. At the basic prosecution level caatd&lwere
from Obrenovac, Layarevac, Novi Pazar, SmedereenieR0, Leskovac, Sabac, KruSevac (one from each
town) and Belgrade (five candidates). The electautmates are from Belgrade and Sabac. Three ctedid
were running to be elected as representativeseo&titonomous provinces, two from Vojvodina and fsom
Kosovo. One of the candidates from Vojvodina wasteld. Among the six elected candidates threeesmale
and three are male.
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doing sgs could also send their programmes to PAfchwpublished the programmes on its
website:

Candidates’ programmes reflected a number of conyrsupported goals: the need for a
more independent SPC to serve the interests ofeputsrs, better working conditions,

changes to the Rulebook on performance evaluatidrchanges to legislative acts to achieve
this®® It is worth noting that, at least in the publishe@grammes, there were no unfair
campaigns targeting another candidate on persanaihds and all proposals were in line
with the competences and mandate of the SPC.

4, Preparations for Election Day

The EC confirmed the election lists and set thal taamber of polling stations by 28 October
2015. Taking into account the recommendation of PA& voting in smaller public
prosecutors’ offices might compromise the secrecyhe ballot thus raising suspicion of
election fraud, the EC aimed at organizing polktations in such a way that no less than 20
prosecutors voted at each station. Exceptions made when the interest of proximity to the
polling stations so required.

The President of the EC timely notified prosecutaibsut the date, time, and location for
elections and reminded them to inform all deputgspcutors at least seven days before
election day and to post the communication on tegrutor’s office bulletin board®

In a letter sent to appellate public prosecutorfices on 26 November 2015, the EC
recommended that all trials set for election daypbstponed and that official vehicles of the
public prosecutors’ offices be at the disposalattvs for transport to polling statioHs.

5. Election Day

Elections were held on 1 December 2015 from 8:QIBtO0 hours at 17 polling stations (four
in Belgrade, three in Novi Sad, three in Kragujewheee in NiS and one each in PoZarevac,
Valjevo, Uzice and Kraljevo). Prosecutors from Qiblic prosecutors’ offices voted for six
elective members of the SPC.

Voting was performed by circling only one candidateame on the ballot form consistent
with legal requirement¥?

According to information gathered by the monitaB,polling stations opened at 8:00 save
one which opened at 8:25. No irregularities conogrrthe ballot boxes or the privacy
screens were observed. Names and numbers of petitigns were prominently displayed,
along with the lists of candidates. However, ae¢hstations the notice determining the

%8 All programs were made available at the PAS websit at
http://www.uts.org.rs/index.php?option=com_conterit®= category&id=98&Itemid=737 (last viewed on
15January 2016).

% A list of the programs is available at the SPC sitebat http://www.dvt.jt.rs/izborna-komisija-preasljanje-
kandidata.html(last viewed on 20 January 2016).

19 Communication no. A 625/15 from 13 November 2015.

191 Minutes from the Electoral Commission session 8MN2vember 2015 (no. A 625/15).

192 pAS in its letter to the EC suggested that ArtRleof the Rules on Procedure should be changedice
basic level prosecutors to vote for two candidaiese two of their peers were being elected to SR.
However, the EC rejected that proposal, explairireg the electoral cycle had already begun ancekbetion
rules could not be changé¥.
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location of the polling station or the appointmeritthe members of the EBs were not
displayed.

Prior to voting at 16 out of the 17 polling stasaime ballot box was checked and the control
slip filled out in the form prescribed by the Ingttions. It was then inserted into the ballot
box and this was witnessed by the first voter whowsed up at the polling station. At one
polling station, however, the control slip was materted at the beginning of the voting
process, but at a later time (8:45). After consagltthe Rules of Procedure, one of the
members of the EB called the first voter to retiarrthe station to fill in the control slip. No
other voters approached the polling station inrtteantime, so there was only one ballot in
the ballot box at the time the control slip wasentsd.

All ballots contained the same content written Ihnainority languages in official use in
Serbia, regardless of whether that language wafiaial use at the particular polling station,
which led to confusion among some voters and questas to how to vote — whether it was
necessary to circle the name only on the list ia lmguage. Some of the voters circled the
name of the same candidate under several languagése ballot, and these ballots were
treated as valid.

Voter identity checks were conducted at six pollstgtions, while at eleven polling stations
voters were not required to present personal IBngrother document if known personally to
members of the EB.

Monitors observed that all 17 polling stations pded privacy screens and there were no
complaints concerning a breach of secrecy of thte.vdowever, monitors at two polling
stations observed violations of the voting secrédyone polling station voters asked the
members of the EB how to fill out the ballot. Menmef the EB then approached the voting
covers to demonstrate, thus violating the privatyhe voters and secrecy of the voting
process. At the other polling station, the secrafcthe vote appeared to have been breached
due to the large number of people present in therat the same time.

With no exceptions, all prosecutors present at gbling stations at closing time were
allowed to vote. The EBs were continuously presanii3 polling stations but were not
continuously present at four polling stations, eittbecause all voters from those polling
stations already cast their votes so they feltethvesis no need for them to remain, or a single
representative of the EB was present continuoudyone polling station in Belgrade, EB
members were late since they were stuck in traffid had to come from outside of Belgrade,
so the voters had to wait for all of the appoinkd# members to gather before they could
vote.

The order at polling stations was not violated #mete were no interruptions of the voting
process.

The closing of the polling stations occurred betwéé:30 and 13:20 hours. Some polling
stations closed early, even though the law doeserplicitly allow for it, because it was
evident that all prosecutors had already votedthate was no need to keep them open until
13:00 hours. Most of the polling stations (13 out®) closed at 13:00 hours. During the vote
count at all 17 polling stations the ballot box veagcked for the control slip. A number of
unused ballots were determined and separated i¢ciad envelopes with appropriate
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markings and sealed. Then the number of voterstalaed. Valid ballots were separated
from invalid ones, and the voting material was heghdver to the EC.

There seemed to be a discrepancy between the jomwisf the Rulebook of the Election
Commission guiding the work of EBs and the formbéaused by the EBs during the election
day when counting the votes. The forms used ortieteclay allowed the boards to enter
election results for individual candidates and rdqgaossible complaints from the observers,
but that is not specifically regulated by the Ruolek.

Election boards from all 17 polling stations suliedtto the EC their minutes summarizing
the results in accordance with Article 35 of the [Edes of procedure.

6. Complaints Procedure
There were no complaints filed regarding the vopngcess or the published voting results.

7. Overall Impressions of Voters

According to the results of the survey conductedhgy monitors, the overall impression of
respondents was that the elections process was atehtransparent and well organized.
However, the respondents in the survey pointedseuéral shortcomings in the process that
were not covered by the monitor's questionnaire. $@me voters, the distance of polling
stations from their offices/ place of residence aasssue. Some respondents thought that all
voters should be allowed to vote for all six eleetcandidates. Some suggested that members
should be elected at appellate levels in ordernsuee wider territorial representationat
appellate levels in order to ensure wider termtiorepresentation.

8. National Assembly

The SPC submitted the list of elected candidatésadNational Assembly of the Republic of
Serbia and the National Assembly then confirmedha&linames on 12 February 2016.

C. FACTS AND FIGURES: ELECTIONS FOR THE SPC

Turnout
* Total number of eligible voters: 656
* Total number of voters who cast ballots: 611
» Total number of prosecutors who did not vote: 45
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Voter Turnout

H Voted 611

H Didn't vote 45

Number of Voters by Public
;;» Prosecution Office (PPO)

Basic PPOs Higher PPOs  Appellate and Republic PPO
Special PPOs
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Number of Ballots

B Used ballots 747

B Unused ballots 59

Composition of Ballots

Invalid ballots
2% Unused ballots

7%
/// m Valid ballots 734

® |nvalid ballots 13

» Unused ballots 59

Valid ballots
91%

D. SPC RECOMMENDATIONS

Based on the monitoring undertaken of the peetielecas described above, ODIHR and the
Mission to Serbia identified the following recomndations for improving the Serbian
national legal framework and practice.

1. SPC Composition Regarding Elective Members from th&ank of Prosecutors

* Amend the constitutional and legal framework regagdcomposition of the SPC and
election of its members from the rank of prosecutéuture reform of the SPC composition
should consider allowing prosecutors from all levahd types of prosecutorial offices to vote
for prosecutors from all levels and types of prosecal offices.
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* Discuss ways of ensuring geographic diversity g @ouncil. The reform should aim
at ensuring broader territorial representation waimaintaining representation of all levels
and types of prosecution offices.

» Consider amending the Law on the SPC so that pubsecare appointed as full time
SPC members with equal pay for prosecutor and geprdsecutor memberdhis would
ensure uniform practice between the SPC and HMoutd also help to strengthen the role
of the SPC and to increase its leverage and «fftgief SPC members were able to focus
full-time on conducting the work of the SPC. Renmatien for prosecutors and non-
prosecutor members should be the same.

2. Role of the National Assembly

* Amend the Constitution regarding the proceduredppointing members of the SPC
The role of the National Assembly should be reaber®d. Its current broad involvement
makes the composition of the SPC subject to thdraloand influence of the National
Assembly, thereby undermining separation of powsrsciples. This recommendation is
consistent with similar recommendations made byMéeice Commission and GRECO with
equal application to the SPC and HJC.

* Amend the Law on the SPC regarding the Nationalembsdy procedure of
appointment of SPC membe@urrently, the Law on the SPC does not contajndeadlines
for Parliament to decide on candidates and neiloess any other legal act. There are no
procedures for what to do in the case that thedNati Assembly rejects the prosecutors
proposed by the SPC.

* Regulate in more detail the election proceduredtirer elective memberg&lections
for the other elective members of the SPC are egulated by law. The member of the Bar
and the member chosen from academia should beeéldubugh a transparent process based
on objective criteria.

3. Nomination Rules

« Amend the legal framework to make the conduct oit jgessions on support to
candidates obligatoryThis would make the process more inclusive fopedsecutors.

» Clearly stipulate the way in which joint nominatsoshould be made, as well as the
rules on when and how a joint session acquirescthresent of the prosecutor it wishes to
nominate if he/she is not from the same prosecituffice

* Clarify the status of probationary deputy prosecsitm the election procesd#f the
practice of probationary prosecutors remains, the of these prosecutors should be clarified
in law and in practice as to their eligibility tamte and stand for election into the SPC.
However, given the perception of such probatiomansecutors as lacking in independence
and impartiality according to international andiosgl standards, abandoning the practice of
probationary deputy public prosecutors should besictered.

* Clearly stipulate how joint sessions should detaarthe quorum necessary to decide
on candidates’ nomination$t cannot be determined from this monitoring eie¥ how joint
sessions established their quorum to work and deom candidates’ nominations when
probationary deputy prosecutors did not take gdré law defines a quorum as participation
of at least two thirds of all deputy prosecutord amquires a majority of present deputies to
vote for a decision in order for the decision tcablepted.

* The SPC or EC should provide specific and detailestructions to public
prosecutors’ offices on how to complete and sulbtin@tforms for candidaciesn the 2015
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elections, the EC sent back 23 candidates’ docuatientto be amended as prescribed. This
indicates that prosecutors need more precise oi&ins on these procedures.

4, Candidacy and Campaign Questions

* Clarify the legal framework regarding whether onandidate can apply for two
different voting listsThe issue arises when one wishes to simultangdestonsidered for
the list of his/her type and rank of appointment dor the list from the autonomous
provinces.

* Develop Rules on campaigning to ensure that canesd&ave enough time and
resources to publicize their programm@&asaps in the legal framework resulted in incomsist
campaigning practices. In order for candidatesetdétter able to present their programmes
to the wider professional public, benefits suclpasl leave, reimbursement of travel costs,
and similar would help enable candidates to ras&reness of their programmes and explain
how they would serve their peers on the SPC. Thtsatives could also aid in reaching out
to peers from other geographical areas and thuenpally contribute to more diverse
geographical representation in the SPC. The tinmedréor the campaign is also very short
and does not afford candidates adequate timeueltamd present their programmes.

5. Rules on Complaint Procedure

* Amend the Rules of Procedure regarding the compfaiocedure The deadline for
filing the complaint should be set at 24 hours frra time the claimant knew or
could have known of the alleged breach.

* Develop the rules on procedure before the Admiaiiste Court.There are no specific
provisions for effective remedies before the Admtirasitive Court. Currently there are
no rules on the timeframe for when the Administ&tCourt must act and decide.
This legal deficiency could potentially lead to refgcant delays in the election
procedure.

E. LEGAL FRAMEWORK GOVERNING THE PROCESS OF SELECTION OF
JUDGE-MEMBERS OF THE HJC

1. Constitutional and Legal Framework

Thelegal framework of the HJC is set in the Constittof the Republic of Serbi& and the
Law on the High Judicial Council (“Law on the HIC%

The HJC has eleven members. Three of thenmerrafficiomembers and eight are elective.
The ex officiomembers are the President of the Supreme Cassatiort, the Minister of
Justice and the Chair of the parliamentary commifta parliamentary oversight of the
justice sector. Six out of eight elective members adges. The remaining two are
representatives of legal academia and the Bar Aatsmt respectively, nominated in separate
procedures. The elective members are appointeal fioe-year term and can be re-appointed

103 constitution of the Republic of Serbia (“Offici@azette of the Republic of Serbia", No. 98/2006).
194 Law on the High Judicial Council (“Official Gazetbf the Republic of Serbia”, No. 116/2008, 101201
88/2011 and 106/2015).
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to the same function but not in successive téffhBuring the term, a judge-member does
not perform his/her judicial duties in court anchiat be appointed as a judge of a different

court1

2. Election Procedure

The election procedure for the six judge-membergoierned by the Law on the HJC and
bylaws of the HIC (“Bylaws”) and its Electoral Coission (EC):”” Elections are conducted

and overseen by the HIC.

The law on the HJC divides the appointment proceduoto several phases. It begins when
the President of the HJC issues a decision, at $éasnonths before the term of the sitting
members expires, to open the election processeiermembers® This decision is followed
by the nomination procedure, the campaign andietextOnce the new members are elected
by their peers, their names are submitted to thBoha Assembly for confirmation or
rejection. The HJC is obliged to propose to theidwal Assembly candidates who were
elected in the procedure regulated by the Law erHthC®

The EC is a permanent working body establishedimite HJC and tasked with organizing
the elections® The Commission is composed of a President, foumbees and their
substitutes. All are chosen from the ranks of jwdgbo are not members of the HJC, are not
standing candidates in the elections, and havendiveir consent prior to being appointed.
The EC is independent and autonomous. All coudsoatiged to cooperate with the EC and
to submit requested data and information. The Efbrte to the HJG™ It adopts its
decisions by majority votg#? Transparency of the EC's work is facilitated byess
conferences, communiqués and placement of publiowtements on its website. All
members of the EC are allowed to vbte.

The EC issues a decision on electoral activitiesdatermines the deadlines within which all
electoral activities must take place, including phen of activities for the EC and all other
stakeholders in the election process. The EC sghbtimé plan to the courts’ presidents who
are obliged to disseminate the information to juigetheir courts.

3. Process of Nominations

All levels and types of judges are representedhénHJC. Article 22 of the Law on the HIC
sets out the structure of the representation: oemlmer from the Supreme Cassation Court,
Commercial Appellate Court and Administrative Cowrte from the appellate coufts,one
from the higher and commercial courts; two from iGasnisdemeanour and higher

19bid., Article 12, paragraph 2.

1%bid., Article 11, paragraph 2 and Article 12, paragraph

197 These documents can be found on the HIC websiitable at http://vss.sud.rs/sr-lat/postupak-prealtga-
kandidata-za-izborne-%C4%8Dlanove-visokog-savetistsa (Last viewed on 15 January 2016).

198 aw on the HJC, Article 21, paragraph 1.

199bid., Article 20, paragraphs 1-3.

110pid., Article 15, paragraph 1.

M1 Rules of Procedure of the Electoral Commissioniche 9.

121pid., Article 10, paragraph 2.

113 Law on the HJC, Articles 25 — 27.

14 Rules of Procedure of the Electoral Commissioniche 4.

15 The appellate court representative in the HIC elested on 8 March 2012. These elections were tredn
after the resignation of Judge Luakéo the mandate of Judge Tdénalected in 2012 lasts until March 2017.
Thus, there were no elections for the represemtatiappellate courts in this election process.
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misdemeanour courts; and one from the territorgudbnomous provinces. Voters must vote
for the list of candidates from the type of coartnhich they preside as judges.

An exception to this rule is the election procedimejudges sitting in courts located in the
autonomous provinces. They vote for two candidades: coming from the same type and
level of court and the other from the list of catales representing judges from the
autonomous provinces. Candidates standing for ietedp represent judges from the
autonomous provinces may come from any type of tcéarated in an autonomous

province'® It should be noted that only the provinces argteeially represented in the HJC,

while the other parts of the country are not.

If delegated to a court of a different type or letvan the one to which they were appointed,
judges must vote for candidates from the same keveltype as the one they were appointed
to and not for ones of the type and level they vdelegated td*’

Judges must be tenured in order to be eligible eandidate and to vofé® Tenure means
that they have been appointed to a permanent jhgpds/ the National Assembly and
excludes those appointed for an initial probatigndmee year term® Presidents of the
courts cannot be candidatés.

A judge can obtain candidate status in one of tiwags. One way is for a joint session of
one or more courts of the same level and type timate him/her. If delegated to a court of
a different type or level than the one to whichythwere appointed, judges cannot be
nominated by that court. Judges may also becomgidates if proposed by a court from the
territory of an autonomous province in which thdga sits. Secondly, the status of candidate
can be obtained by the expressed support of at Xagidges from the courts of the same
level and type as the court to which he or shepomted or courts from an autonomous
province, where relevant. Finally, candidates frtme ranks of judges of the Supreme
Cassation Court, Appellate Misdemeanour Court, Ceroial Appellate Court and
Administrative Court become candidates simply bylgipg.***

A joint session may nominate only one candidatdingoat the sessions is secret.

Judges may apply to stand as candidates for ehsctiathin a 15-day timeframe, starting
from the day of publication of the decision oniatibn of the elections process. Depending
on whether they apply individually or they are noaied by a joint session of a court, the
application is submitted by the candidate or byghesident of the court in question. The EC
reviews all applications and must notify an appliceegarding an incomplete application
within 24 hours from receipt. The applicant hashé8rs to complete the application. Within
eight days from conclusion of the 15-day timefrartites EC must publish a final list of

candidates?®?

1% aw on the HJC, Article 23, paragraphs 4 and 5.

17 |bid., Article 23 paragraph 2, and Article 24, paragraph

18 pid., Article 23, paragraph 1.

19bid., Article 24, paragraph 3.

1201id., Article 23, paragraph 5.

2L |bid., Article 23, paragraphs 2 and 4. The Electoral @ission issued an Instruction on implementation of
the nomination procedure of candidates for eleatieanbers of the HIC from the ranks of judges (Uasibn
no.013-00-3/2015-02 of 12 October 2015. “Officaéhzette of the Republic of Serbia", No. 86/201Fe T
Instruction includes various candidacy applicafiemms for judges.

122 aw on the HJC, Articles 28 — 30.
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4, Campaign

Rules on the Procedure of the EC contain some hasicisions regarding candidates’
presentation of their programm®s,but there are no detailed rules on permissible and
impermissible campaign activities.

Candidates submit their biographies and accompgnmaterial to the HJC, which then
publishes their biographies and programmes (if stibch— there is no explicit requirement
to submit a programme) on its website. Candidatey wampaign in support of their
candidacy but there are no explicit rules allowingm to take a leave of absence in order to

do so'*

5. Election Day and Election Boards

Voting is conducted at polling stations locateddurts as determined by the BE€ Voting is
done by secret ballots verified by the E€Privacy screens are provided to separate voting
booths and ensure secrecy. Ballots are printedirionity languages where appropriatén
order to vote, a judge must be registered in thetetal register. Electoral registers are kept
for each court to determine the names and numbeligible voters and are closed 15 days
before Election Day. The EC is responsible for riting accurate recordé®

The EC appoints EBs for each polling station toaoige the election process.The EBs’
decisions are made by a majority of its membersiendork is public:** An EB directly
oversees and organizes the election process alliagpstation, ensures the secrecy of the
ballot, establishes the results of the vote, prveseorder during the election process, and
performs other tasks as defined by the EC. The Rbiats the boards’ permanent and
additional members from the ranks of judges whaatestanding candidates in the elections.
Three additional members coordinate voting by jsdgeable to make it to the polling
station. Voting outside of the polling stations nieyallowed if the voter notifies the EB one
day in advancé®

Twenty-four hours prior to Election Day the ballatsd other election materials are provided
to the EB. The EB convenes at the polling stationEtection Day one hour before the
polling station opens. Furthermore, the board pep#he polling location for elections by
setting up privacy screens and posting relevanbameements. The EB should verify the
identity of each voter by reviewing his/her ID awerifying the name against the election
roll.**> The EB verifies the ballot box in the presencehef first voter by placing a control
slip into the ballot box, which is then sealéd.

123 Article 28 of the Rules of Procedure of the EC.

124 Rules of Procedure of the Electoral Commissionicker 23.

125 The Electoral Commission determined 49 pollingistes, adopting its Decision on polling stations 2
October 2015 (Decision no. 021-02-99/2015-02)

126 The Electoral Commission determined the form eflallots, as well as the number of ballots to teted
(Decision no. 013-00-00120/2015-02).

27 Rules of Procedure of the Electoral Commissiotichker 22, para. 3.

128 Rules of Procedure of the Electoral Commissioniches 18 and 19.

129 aw on the HJC, Article 31, paragraph 3 and Aeti82, paragraphs 1 - 2.

*9bid., Articles 33-35.

131 Rules of procedure of the Electoral Commissiorticher 31.

1321bid., Article 30.

133bid., Article 36.

34



After the voting process is concluded, the EBs ri@t®e the results for each polling
station’** The board first verifies that the control slipiisthe ballot box. If it is not, the
board is dismissed and voting in this location $thdoe repeated. If the control slip is
verified, the board determines the number of votdne have voted, separating used from
unused ballots and placing the unused ballotssaparate envelope. The board reviews the
used ballots by separating invalid ballots (thds# &ire blank, or those from which it cannot
be determined for whom the vote was cast) fromdviadillots and placing the invalid ballots
in a separate sealed envelope. To determine how wwdas each candidate has received, the
board separates the ballots for each candidateseparate envelopes. After reviewing the
results of the vote, the EB drafts minutes whiatiude statistics on turnout, used and unused
ballots, votes received by each candidate and ogthevrant facts for the voting process.

Once the EC receives all the ballots and othemgotnaterials from the polling stations it
determines the final turnout, the number of unuseatid and invalid ballots, the number of
votes received by each candidate at each indivigollihg location and the total number of
votes for each candidates’ Ii8f. From the time of closing of the polling statiohg B has

12 hours to submit the report with the results gidicular polling station to the EC, while
the EC has 36 hours to determine the election t&S0iThe minutes determining the final
results are signed by all members of the EC anthited to the HIG®’

6. Complaints Procedure

Voters and candidates have the right to file a dampwith the HJC in case of an alleged

breach of their election rights or other irregulas in the elections process. The complaint
must be filed within 24 hours from the moment tlaat alleged breach or irregularity

occurred. The HIC will decide on the complaint with8 hours from receipt and shall notify

the applicant of its decision. If no decision isaked by the HIC within the prescribed 48
hour deadline, the complaint is considered validhis happens, the contested election will
be annulled and repeated within ten days.

The decision of the HIC concerning the complaint lma challenged by filing a lawsuit with
the Administrative Court. The lawsuit is submittedthe Election Commission, which then
must submit information concerning the disputeht® Administrative Court within 24 hours
from filing of the lawsuit. If the complainant isiccessful and the Administrative Court
annuls the election, it must be repeated withind@ys from the day of the court decisfdh.
However, there is no deadline for when the Admiatste Court must reach a decision.

7. Monitoring

Domestic and international observers who wish taitoo the process of elections must
submit a request to the EE? The request must contain the name of the orgaoizand the
number of observers proposed, their names, ID ntenbad which activities they are
interested in monitoring. The EC decides on theiests.

134 All EBs use the same form of minutes issued by Eiectoral Commission in the Instruction on
implementation of the nomination procedure of cdaths for elective members of the HIC from the saofk
judges.

135 aw on the HJC, Article 34.

136 Rules of procedure of the Electoral Commissioniche 38, paragraph 4 and Article 39, paragraph 1.
*7bid., Article 39.

38 pid., Articles 40-42.

139 Decision on monitoring elections for elective memsbof the HIC from the ranks of judges of 11 Ddmam
2015, No. 013-00-123/2015-02.
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8. Appointment of Elective Members to the HJC by the Mtional Assembly of

Serbia
The names of the judges elected by their peers bmusubmitted to the National Assembly
for consideration at least 90 days before the wfrthe sitting members expiré€ There are
no deadlines for the Parliament to decide on caegl

Before the proposed members are voted on in apleession, the names are considered by
the competent committee of the National Assemblynémber of parliament can dispute the
proposal of a certain judge. In the plenary, memldrparliament vote on each disputed
judge separately, with the possibility to rejeaif bannot propose a different candidate. The
HJC proposes one judge per position so the Natiasseémbly does not have the opportunity
to choose between several options. However, neitfeetaw on the HJC nor the Rules of
Procedure of the National Assembly regulate theatiitn where a proposed candidate is
rejected. Members of parliament vote jointly fdrudisputed candidaté$:

F. HJC FINDINGS

All legal deadlines were respected in the elecpoocess. In line with the Law on the HIC
the Supreme Court President in his capacity asdemsof the HIJC adopted a decision on 5
October initiating the elections proce$s.

1. Attitude Towards the HJC as Established Through Inerviews

Nearly all of the 113 judges interviewed (94.6%)nsidered the elections to the HJC
important in order to choose their own represeveatiand because of the HJC's
responsibility to guarantee the functioning of findiciary. A very small number, 5.4%, had a
more negative view indicating the HIC was subjecpdlitical influence, its composition
exposed shortcomings, and there should be moreguolg the Council.

Of respondents, 30.09% regarded the role of the tdJs& preservation of the independence
of the judiciary and countering political and otherdue influence on judges. Even less,
28.32% listed the selection of judges amongst ti€’sl tasks. Many described the HIC'’s
role in conducting performance evaluations for pglg

2. Process of Nomination

Sessions to discuss support to potential candidetes held in only half of the courts where
interviews were conductéd® In these cases, respondents claimed that theftscdid not
nominate any candidates because there were nestddrjudges. The reasons for such lack
of interest were explained differently — rangingnfr bad experiences from previous elections

140 aw on the HJC, Article 21, paragraph 4.

141 Rules of Procedure of the National Assembly (“Gi Gazette of the Republic of Serbia", No. 20201
Article 201.

142 The Decision also specified the 15-day deadlingtiith nominations should be submitted (29 OctabEng
Electoral Commission adopted the Decision on efattactivities and deadlines (timeframe) on 12 ®eto
2015, establishing the timeframe for realizationatifelectoral activities. The Decision was amendedl3
November 2015 when the election date was moved frérdecember to 21 December 2015 at the request of
Judge Branislava Goravica, due to the fact that'ilopaonik School of Natural Law” was organized weén

13 December and 17 December 2015. See Minutestfrerhi” session of the HIC Electoral Commission held
on 13 November 2015 (reg.no. 021-02-00117/2015-02).

143 Monitors conducted interviews with 113 judges fGourts.
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to heavy workloads and the view that only candisldtem Belgrade stood a chance in the
elections. It should be noted that some courts hwvidiic not hold joint sessions did have

candidates from that very court so the argumertttligasessions were not held due to lack of
interest does not always seem convincing.

Basic courts had the highest percentage for holghig sessions while commercial and

misdemeanour courts had the lowest percentage higfifier courts in the middle. In one

court, a joint session was held after the deadbneandidate submission. In one high court,
the joint session was held and judges discusseganieular candidate; although there was
no vote on the proposal, the candidate was laterimaied by that court and some judges
(respondents in the research) later stated thgtvieee not aware of such an outcome.

For those courts which held joint sessions, judgesiverage were informed two or three
days in advance. In 79.1% of the cases the noromagirocedure was the focus of the
session. 82.4% of respondents stated they weremefib about the rules of the electoral
process during the joint session.

Probationary judges appointed to three year teronsad have the right to vote in elections.
However, an uncertainty arose during the joint isesson nominations as to whether the
judges appointed to probationary three year temwafdoparticipate in the work of the session
as the legal framework is silent on this issue. iftagority of those interviewed indicated that
only tenured judges voted. However, the monitorsn@sised one joint session where the
probationary judges also voted. The rationale fos seems unclear and makes practical
application seem discriminatory against probatignadges. A possible rationale for this
could be to avoid a probationary judge from elertnrepresentative for five years, which
goes beyond the voter's own three year term. Alse,exclusion of probationary judges in
this case could be consistent with the recognitiointernational and regional good practices
that the use of probationary judges can be proliierbacause they are deemed to be more
susceptible to external influence and more likelyadjust their behaviour to ensure they are
chosen for a permanent position.

When asked "Have you been invited to nominate cateds in advance?" 51.1% of the

respondents replied that they were not, while 48s&¥#ed that they were. When asked how it
was decided who would be nominated, the majorityespondents said that their colleagues
suggested candidates at the joint session. Respisndem seven of the 19 courts considered
that secrecy was guaranteed, while respondents &trar courts did not believe secret

voting was ensured because the voting was donécpubl

Four respondents highlighted some issues regatbagomination of their colleagues. One
respondent said that a colleague was interestednt@nd expected to be proposed by her
colleagues, but this did not happen. Another redponstated that he personally wanted to
run for candidacy, but he gave up due to lackroétiexcessive documentation requirements,
and because he could not personally delivery himimation. In one court there was no
nomination because the court administration wagdat®o

Respondents from two basic courts participated allecting signatures to support the
candidacy of their colleagues from other courts.
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There were no incomplete applications, and the &@icned all candidacies. All candidate
biographies were published on the webpage of thé*EQ total, 33 applications were
confirmed and of those only one was withdraih.

3. Campaign
Of the six candidates who submitted their prograsmoethe EC, four were from the basic
courts and one each from the higher courts and lgtpenisdemeanour courts respectively.

Despite the lack of norms regulating the campagmany as 98.4% of interviewed judges
confirmed their familiarity with the candidates’qgrammes, and 88.4% of these respondents
learned about the programme through the candidp&gsonal presentation. In 77.8% of the
cases the presentation was made electronically.

Some of the interviewed candidates travelled teemottourts to present their programmes.
One candidate presented his programme after tvidie others took vacation days. The EC
informed all courts’ presidents on 27 October tihaty were obliged to allow all candidates
to personally present their programmes to judgesyall as to disseminate their programmes
to all judges via mail or e-mail.

Common themes for most candidates included a nmolependent HJC to serve the interests
of the judiciary, better working conditions and wedd workload, and changes to the rules on
the evaluation of judges’ work and potential forema advancement.

It is worth noting that, at least in the publish@dgrammes, there were no unfair campaigns
targeting another candidate.

4. Election Day

Elections were held on 21 December 2015 at 49rgpHitations from 7:30 to 15:30 HfS.
Most polling stations opened at 7:30, except fag wich opened at 7:45. The number and
the name of the polling stations as well as ths $ candidates were displayed at all polling
stations. However, monitors observed at one pollstgtion that the decision on the
appointment of members of the election board wasimg.

144 The webpage dedicated to elections includes a@graphies and submitted programmes, available at
http://www.vss.sud.rs/sr-lat/postupak-predlagargaeidata-za-izborne-%C4%8Dlanove-visokog-saveta-
sudstva(last viewed on 31 January 2016).

145 One judge withdrew from the campaign because Hebkan elected as judge of the High court aftevae
nominated by the basic court. The Electoral Comimispublished all candidates’ lists on 6 Novembei2
(decisions 013-00-61/2015-02, 013-00-62/2015-03;@1-63/2015-02 and 013-00-64/2015-02).

Out of the 33 candidates, two were on the listarfdidates to be elected by the Supreme Court cddfias,
Commercial Appellate Court and Administrative Coeitht were on the list for higher and commerca@lrts,

18 were on the list of basic and misdemeanour soand five were on the list for candidates from the
autonomous provinces. Because one candidate fremmisdemeanour and basic courts list withdrew amdes
candidates were both on autonomous provinces asid Bad misdemeanour/higher and commercial coistts |
the total number of candidates running in the @astwas 29. Out of the 29 candidates, 12 were wcanel 17
were men. Candidates represented different pai@ediia (for the higher and commercial courts caralate
from Pancevo, one from Sremska Mitrovica, one fildisy one from Kragujevac, one from Novi Sad aneé¢hr
from Belgrade; for basic and misdemeanour courtglidates were from Kraljevo, KruSevac, Belgrade (5
candidates), Novi Sad, Sremska Mitrovica (2 cartdigfaCatak and Sombor, and 5 candidates were from the
Appellate Misdemeanour Court), but all elected edaigs are from Belgrade, except for the one reptew
the autonomous provinces. Out of the five electttlimiates three are men and two are women.

146 The Electoral Commission issued on 6 Decembeb 20Decision on the final (closed) electoral regist
(decision no. 013-00-00118/2015-02) listing all @euwvith the number of registered voters for eaghrt as
well as the total number of 2459 registered voters.
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All polling stations complied with the legal regeiment to use national minority languages
on the ballots.

During the elections, the ballot box was checked @@ control slip was inserted into the
ballot box at all polling stations. At 16 of the 2@onitored polling stations voters were
routinely asked to present their ID, while at fqailing stations voters were not asked for
proof of identification.

At four out of the 20 monitored polling stationsiges voted elsewhere under the supervision
of the additional EB members: one person registatetie electoral roll within the polling
station number 18 ilfasak; one person registered at the electoral roldimvithe polling
station number 22 in NiS; two persons registerati@electoral roll within the polling station
number 32 at the First Basic Court in Belgrade; amel person registered at the electoral roll
within the polling station number 1 at the Supredmairt of Cassation. No irregularities were
noted.

There were no irregularities related to the baboxes and privacy screens. Privacy screens
were provided at all 20 polling stations where nhansi were present. There were no
complaints regarding secrecy of voting.

During the elections, the three-member EBs werenpeently present at 18 monitored
polling stations, while at two polling stationsghvas not the case. During the elections at the
polling station number 22 at the High Court in Nitgre was an anonymous alert regarding a
bomb in the building. The voting at this pollingtsbn was interrupted for a period of 1 hour
and 40 minutes. All polling stations where monitgriwas conducted were closed at 15:30,
with the exception of the polling station in NiShish was open until 18:45 due to the
disruption.

The work of the EBs after the closure of the pgllstations was in accordance with the
regulation. During the vote count at all 20 pollstgtions the ballot box was first checked for
the control slip. A number of unused ballots wegpasated into special envelopes with the
appropriate markings and sealed. Having determthednumber of judges who voted by

checking the electoral roll, all ballots were remdfrom the box and counted. Valid and
invalid ballots were separated. The number of vetas determined for each candidate. The
ballots for each candidate were put in a specigkelepe with a stamp. Finally, the EB

prepared minutes on the final results.

The minutes should be made in four copies, one lathvis presented to the public, two
submitted to the EC and one to be kept by the bddmgd rule was not entirely clear for EBs.
The EC interpreted it so that EBs were obliged ubnsit all four copies; however, some
electoral boards left the “public copy” of the mies at their polling stations.

5. Complaints Procedure

There were no complaints filed regarding the etexsi process or the published voting
results.

6. Overall impressions of voters

According to the results of the survey conductedhgy monitors, the overall impression of
respondents was that the election process was ahebiransparent and went well. However,
the respondents in the survey pointed out seva@t@®mings in the process that were not
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covered by the monitor’s questionnaire. Some redpois noted concerns regarding the
composition of the HJC, considering membership h&f tepresentatives of the executive
branch and the Bar unacceptable, since they beliewapeded judicial independence.
Furthermore, some suggested changing the legalefvank and voting requirements to
ensure better territorial representation of judga¥ihers. Some respondents also thought
there should be more representatives from the lasids. Recommendations were made to
improve the system of campaigning and to standargizsentation forms and allocate funds
for campaigning. One respondent suggested thapéned for presentation of candidates
should be prolonged.

7. National Assembly

The HJC submitted the list of elected judges to Na¢ional Assembly of the Republic of
Serbia and the National Assembly then confirmedpiogosed candidates on 12 February
2016.
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FACTS AND FIGURES: ELECTIONS FOR THE HJC

No. of voters and turnout by courts

M Basic, Misdemeanour and

1812 Appellate Misdemeanour Courts

4 Turnout 81.02%

1468
M Higher and Commercial Courts
i Turnout 92.53%

and Admin Courts
L4 Turnout 96.08%

M Supreme, Appellate Commercial

General Turnout

H Voted 2024
H Did not vote 385
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Composition of Ballots

16%

3%
M Valid ballots 2482

M Invalid ballots 75

Unused ballots 497

H. HJC RECOMMENDATIONS

1. HJC Composition Regarding Elective Members from theRank of Judges

* Amend the constitutional and legal framework regagdhe composition of the HIC
and election of its memberButure reform of the composition of the HIC shotbesider
allowing judges from all levels and types of couasote for judges from all levels and types
of courts.

« Consider ways of ensuring geographic diversityha Council The reform should
aim at ensuring broader territorial representatidmle maintaining representation of all
levels and types of courts.

2. Role of the National Assembly in the ElectionrBcess

« Amend the Constitution regarding the proceduredppointing HIJC memberdhe
role of the National Assembly should be reconsidehes current broad involvement makes
the composition of the HIC subject to the contral afluence of the National Assembly,
thereby undermining separation of powers principlésgs recommendation is consistent with
similar recommendations made by the Venice Comorissatnd GRECO with equal
application to the SPC and HJC.

* Amend the Law on the HJC regarding the National eAddy procedure of
appointment of HJIC memberd the National Assembly retains a role in thea@ptment
process the legal framework should be further amed. Currently, the legal framework
does not contain any deadlines for when Parliammerst decide on candidates. There are no
procedures for what to do in case the National A rejects an elected candidate.

* Regulate in more detail the election procedure &dher elective membershe
current legal framework does not meet internatioaad regional standards because
procedures and criteria for the election of theeptblective members of the HJC are not
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clearly regulated. In line with these standards, rttember of the Bar and the member from
academia should be elected through a transparece$s based on objective criteria.

3. Nomination Rules

* Amend the legal framework to mandate that the conalujoint sessions on eventual
support to candidates be helbhis would make the process more inclusive fbjualges.

 Clearly stipulate the way in which joint nominatooshould be made, as well as the
rules on when and how a joint session acquirestmsent of the judge it wishes to nominate
if he/she is not from the same court

* Clarify the role of probationary judges in votingrfnew HJC memberdf the
practice of probationary judges remains, their ieuld be clarified. However, in light of
international and regional standards, the practiteprobationary judges should be re-
considered.

* Clearly stipulate how joint sessions should detaerthe quorumThere should be
precise rules regarding quorums necessary to ermomer voting for candidates when
probationary judges are not participating in th&esgms.

4, Candidacy and Campaign Questions

« Clarify the legal framework regarding whether onandidate can apply for two
different voting listsThis situation occurs when a candidate runs simatiasly for the list
of his/her type and rank of appointment and foraamonomous province. This situation
should be regulated in more detail.

» Campaign rules should be further develop8dps in the legal framework resulted in
inconsistent campaigning practices and ad hoc messtn order for candidates to be better
able to present their programmes to the wider gsadmal public, benefits such as paid leave,
reimbursement of travel costs, and similar woullg lemable candidates to raise awareness of
their programmes and explain how they would senedr tpeers on the HJC. The timeframe
for the campaign is also very short and does Hotc&tandidates adequate time to travel and
present their programmes. These initiatives coldd aid in reaching out to peers from other
geographical areas and thus potentially contribtke more diverse geographical
representation in the HJC.

5. Lack of Regulation on the Electoral Administratve Dispute

* Develop the rules on procedure before the Admiaiiste Court.There are no specific
provisions regarding effective remedies before tdministrative Court, including
timeframes for proceedings. This is a significaap dpecause the Administrative Court could
potentially disrupt the entire election processiluitt rendered a decision. Within that
timeframe, the work of the HIC could be paralysedesthere would be no new elected
members and the mandate of the sitting HIC woybirex

43



VL. CONCLUSION

Overall, the peer elections processes for the HICSPC were transparent, organized, and
conducted in line with the Serbian national legahfework, which is generally consistent
with international and regional good practices. Wanitors noted a few minor shortcomings
with gaps in legislation and uncertainties or imgistencies in the application of certain
procedures. The OSCE Mission to Serbia and ODIHRdsteady to continue supporting the
legal reform efforts of the Serbian authoritiedime with the recommendations of this report
and OSCE commitments.
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ANNEX A: List of International and European Standards and Best Practices
OSCE Commitments related to the rule of law, indelemce of the judiciary,
accountability of public institutions, right to aiff trial, and right to a remedy,
including the Vienna Document of 1989; Copenhageauent of 1990; Moscow
Document of 1991; Brussels Document of 2006; anidirle Document of 2008
The Kyiv Recommendations on Judicial Independemcdeastern Europe, South
Caucasus and Central Asia (OSCE/ODIHR 2010)
European Charter on the Statute for Judges (CoahEilirope, 1998)
Council of Europe Recommendation (2000) 19 on tie of public prosecution in
the criminal justice system
CCJE Opinion No. 3 on the principles and rules gowg judges’ professional
conduct (2002)
Venice Commission Report on Judicial Appointme&&0(/)
CCJE Opinion No. 10 (2007) on the council for theigiary at the service of society
Judicial Ethics Report 2009-2010 (European Netwtwk the Councils for the
Judiciary (“ENCJ"))
European Commission for Democracy Through Law (‘iderCommission”) Report
on European Standards as Regards the Independetiee Judiciary (Parts 1 and II)
(2010)
Magna Carta of Judges (Consultative Council of geam Judges (“CCJE”), 2010)
Council of Europe Recommendation (2010) 12 on iedépnce, efficiency, and
responsibility of judges
Consultative Council of European Prosecutors (CCPBRnion No. 9 (2014) on
European Norms and Principles Concerning Prosexutor
Venice Commission Compilation on Courts and Judg@es5)
Venice Commission Compilation on Prosecutors (2015)
Relevant opinions of the Venice Commission relatmg¢he judicial and prosecutorial
councils (2008 — 2015, including Moldova, Bosniadahlerzegovina, Serbia,
Montenegro, Moldova, Ukraine, the Former Yugoslap&blic of Macedonia, and
Georgia)
United Nations Basic Principles on the Independearid¢ke Judiciary (1985)
Draft Universal Declaration on the Independencdustice “(Singhvi Declaration”)
(United Nations Sub-Commission on Prevention ofcbisination and Protection of
Minorities, 1989)
United Nations Guidelines on the Role of Prosecu(®®90)
Universal Charter of the Judge (International Asstaan of Judges, 1999)
International Association of Prosecutors (IAP) @$&mds of professional
responsibility and statement of essential dutiesraghts of prosecutors (1999)
The Universal Charter of the Judge (IAP, 1999)
Annual reports of the UN Special Rapporteur on lidependence of judges and
lawyers (2012, 2014)
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