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Deutschland 2016

Vienna, 11 October 2016

Independent Evaluation Report of the German Institute for Human Rights

Excellencies,

Dear colleagues,

Please find attached the independent evaluation report regarding the implementation of
selected OSCE commitments on human rights and democracy in Germany, which was
initiated on the occasion of the German OSCE Chairmanship 2016 and recently presented in a

side event at the HDIM in Warsaw.

Following the Swiss and Serbian examples, and in the spirit of our strong focus on
implementation of commitments, Germany as OSCE Chairmanship has undergone an
evaluation of its implementation of OSCE human dimension commitments, which was carried

out by the German Institute for Human Rights, the German national human rights institution.

The German Institute for Human Rights independently selected the following thematic areas
to be evaluated:
1. Tolerance and non-discrimination: Combatting discrimination and hate crime
2. Gender equality:
» Data collection to prevent and combat violence against women

> Pay equity

To:
- all Heads of OSCE Missions / Delegations
- all Heads of Delegations of Partners for Co-operation
- all Heads of OSCE institutions
- the OSCE Special Representative/Co-ordinator for Combating Trafficking in Human
Beings and the OSCE Special Representative/Senior Adviser on Gender Issues

Permanent Mission of Germany to the OSCE, Gauermanngasse 2-4, 1010 Vienna
Phone: +43 1711 54 171 | Fax: +43 1 711 54 6 67112 | E-mail: reg1-osze@wien.diplo.de



» Women, peace and security: Germany’s implementation of UN Security Council
Resolution 1325
3. Combatting trafficking in human beings
4. Voting rights: Voting rights of persons with disabilities
5. Transparency and democratic institutions: Income transparency of political parties and

representatives and of political advocacy groups
NGOs and civil society actors as well as responsible Ministries of the Federal Government
have commented on the evaluation report. Please also find attached the Ministries’

commentary and the comments from civil society.

I extend my gratitude to all involved, the Institute, colleagues from the line ministries, and

civil society organizations for their efforts and time in this important endeavor.

We hope that this is to become good practice for OSCE participating States on a voluntary

basis to put emphasis on the implementation of our joint human dimension commitments.
Yours sincerely,
Eberhard Pohl

Ambassador

Chairperson of the Permanent Council
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The Institute

The German Institute for Human Rights is Germa-
ny’s independent National Human Rights Insti-
tution (NHRI). It is accredited according to the
United Nations’ Paris Principles (A status).

Its tasks include providing policy advice, human
rights education, information and documentation,
applied research on human rights issues, and
co-operation with international organizations. It is
financed by the German Bundestag. The Institute
is also in charge of monitoring the implementation
of the UN Convention on the Rights of Persons
with Disabilities (CRPD) and the UN Convention on
the Rights of the Child (CRC) and has established
Monitoring Mechanisms for this purpose.
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INTRODUCTION TO THE REPORT

1 Voluntary State
Reporting System on the
OSCE’s Human Dimension

In 2016, Germany holds the chairmanship of the
Organization for Security and Co-operation in Eu-
rope (OSCE). On this occasion, the German Feder-
al Foreign Office charged the German Institute for
Human Rights (Deutsches Institut fir Menschen-
rechte, DIMR) with evaluating how the political
OSCE commitments in the area of the “human di-
mension” are being implemented in Germany. The
“human dimension” includes the topics democra-
¢y, human rights, and fundamental freedoms. With
this independent evaluation, the German Federal
Foreign Office follows the examples of Switzer-
land and Serbia, who presented such reports for
the first time during their OSCE chairmanships in
2014 and 2015. This is to become good practice
for OSCE States on a voluntary basis to promote
the effectiveness of the human dimension in the
OSCE area and to strengthen the OSCE in its role
as a regional actor for conflict prevention and
resolution.

In contrast to the United Nations’ or Council of
Europe’s frameworks for the protection of human
rights, in the OSCE there is currently no coun-
try-based system to monitor the implementation
of the OSCE human dimension commitments.
Germany is the third country in a row to present
an independent evaluation report voluntarily and
thereby sends a clear signal that it takes the
implementation of the OSCE human dimension
commitments seriously. The process is made up
of three elements: This independent evaluation re-
port submitted by the German Institute for Human
Rights as a National Human Rights Institution, a
comment on the report from civil society and a
comment from the federal government.

After the end of the East-West conflict in the

mid-1990s, the OSCE arose from the Conference
on Security and Co-operation in Europe (CSCE),

1 http://www.osce.org/de/mc/39503?download=true

which concluded with the Helsinki Final Act in
1975. The OSCE bases its work on a broad con-
cept of security that includes the politico-military
dimension, the economic and environmental, and
the human dimension (human rights and democ-
racy).

In the 1975 Helsinki Final Act, the “respect for
human rights and fundamental freedoms, includ-
ing the freedom of thought, conscience, religion,
or belief” was already acknowledged as one of
the guiding principles.' Since that time, all par-
ticipating States have repeatedly renewed their
commitment to these OSCE guiding principles, in
1990 in the Charter of Paris and most recently in
the Astana Commemorative Declaration in 2010.
Many detailed commitments in the human dimen-
sion have already been agreed upon by the partic-
ipating States.” The commitments are not legally
binding (in contrast to the United Nations’ and
Council of Europe’s human rights treaties under
international law) but are political commitments
made by the States.

The OSCE guiding principles and commitments
are also closely connected to international human
rights law. In the Helsinki Final Act, the 7th guid-
ing principle refers directly to the international
system for the protection of human rights: “In the
field of human rights and fundamental freedoms,
the participating States will act in conformity with
the purposes and tenets of the Charter of the
United Nations and with the Universal Declaration
of Human Rights. They will also fulfil their obliga-
tions as set forth in the international declarations
and agreements in this field, including inter alia
the International Covenants on Human Rights, by
which they may be bound.”® Co-operation with
the United Nations and the Council of Europe has
been repeatedly affirmed, and calls have been
made for participating States to implement the
international legal obligations of these organiza-
tions in their own country. The individual thematic
OSCE commitments also often refer to legally
binding human rights standards. There is there-

2 All OSCE commitments are available at http://www.osce.org/resources in several languages. The English-language publication “OSCE Hu-

man Dimension Commitments” (3rd edition 2012) compiles relevant OSCE human rights commitments thematically and can be downloaded

at: http://www.osce.org/odihr/76894
3 http://www.osce.org/de/mc/39503?download=true
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fore an inherent connection between the OSCE
commitments and the human rights commitments
that apply to the respective States arising from
the conventions they have ratified.

2 Topic Selection

The objective of this report is to critically evalu-
ate the implementation status of OSCE commit-
ments in selected areas in Germany. For this kind
of independent evaluation the National Human
Rights Institution charged with carrying out the
evaluation must also be able to independently
select the topics to be covered. Only in this way
can the evaluation fulfil its purpose of offering a
meaningful picture of the implementation of OSCE
commitments and thus indirectly of the human
rights situation in the country. The selection of
topics was made according to the key activities of
OSCE-ODIHR (Office for Democratic Institutions
and Human Rights). In doing so, attention was
given to including current, relevant political and
human rights challenges that typically date back
no more than five years.

The following topics were evaluated:

- Tolerance and Non-discrimination: Combating
discrimination and hate crimes

- Gender Equality: Collection of data on prevent-
ing and combating violence against women;
equal remuneration; women, peace and secu-
rity

- Combating Trafficking in Human Beings: Hu-
man trafficking for forced labour, child traffick-
ing, collection of data and reporting

- Elections: Voting rights of persons with disabili-
ties and their right to run in elections

- Transparency and democratic institutions:
Transparency of parties’ and representatives’
incomes and political interest representation

The selection made by DIMR according to these
criteria is open to criticism from the government
and non-governmental organizations, who can also
raise objections on this point in their comments
on the report.

3 Methods

The standard for evaluating the areas listed above
are the OSCE commitments.

In the individual chapters, the contents of the
OSCE commitments are first described and their
connections to human rights commitments are
shown. Basic information on the legal-institutional
framework of the respective topic in Germany

is also given. The problem is then described

using the current situation in Germany. Follow-
ing that, the status of the OSCE commitments’
implementation is assessed. In the evaluation, a
process-oriented perspective has been chosen

in accordance with the political character of the
OSCE commitments, and answers to the following
questions are sought: Is the human rights problem
recognized by the government? Are steps to solv-
ing the problem being taken? Are the steps taken
effective in eliminating the human rights problem?
Are there recommendations for further steps?

To answer these questions, we used government
and parliament statements (in some cases at

the Lander® level in addition to the federal level),
publicly available data, studies, evaluations from
independent national and international commit-
tees and our own data collected by surveying
government agencies and civil society organiza-
tions. For some topics, interviews with experts
were used to gather more in-depth information in
addition to desk research. Depending on the topic
area, the evaluation includes developments from
the past three to five years and considers public-
ly available data and information until mid-May
2016. In many areas, however, official statistics
were only available for 2014. The Institute itself
worked on several chapters while others were
assigned to external experts. The co-operation of
the responsible government departments and civil
society is crucial for the evaluation’s success and
role model effect. Despite the short timeframe,
civil society is to have an opportunity to comment
meaningfully on the report. This is to be ensured
by the position at the Center for International
Peace Operations (ZIF) initiated by the German

4 The term “states” is the closest English language translation of the German word “Lénder” (singular “Land”).
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Federal Foreign Office to support and co-ordinate
civil society actors during Germany’s OSCE chair-
manship.’ This report and the comments from the
government and civil society will be presented in
the autumn of 2016 on the margins of the annual
“Human Dimension Implementation Meeting”, the
central OSCE conference on human rights and
democracy.

5  Contact: p.wittschorek@zif-berlin.org
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TOLERANCE AND NON-DISCRIMINATION

1 Introduction

1.1 OSCE Commitments

The 1990 Copenhagen Document emphasizes the
fundamental concern of the 1948 Universal Decla-
ration of Human Rights by stating:

“All persons are equal before the law and are
entitled without any discrimination to the equal
protection of the law. In this respect, the law will
prohibit any discrimination and guarantee to all
persons equal and effective protection against
discrimination on any ground.”"

The prohibition of discrimination represents a
fundamental principle of human rights and is
considered a core OSCE element. In its “Strategy
to Address Threats to Security and Stability in the
21st Century”, the OSCE emphasizes that discrim-
ination and intolerance both endanger the security
of individuals and can be responsible for the emer-
gence of wider-scale conflicts and violence,” as
discrimination, intolerance, and hate crimes can
cause “ethnic, political and social tensions within

and between States”.’

The OSCE emphasizes that to implement its goals
it seeks out co-operation with international orga-
nizations, for example the United Nations (UN)
or the European Commission against Racism and
Intolerance (ECRI) as well as with civil society.*

1.2 Legal and Institutional Framework
in Germany

Germany has ratified the International Convention
on the Elimination of All Forms of Racial Discrimi-
nation (ICERD), which the OSCE considers ground-
breaking in setting and implementing standards
based on the rule of law in participating States.”’
Germany is also a contracting State of the Frame-

work Convention for the Protection of National
Minorities.

In the Basic Law (Grundgesetz), which arose in
deliberate contrast to National Socialism, human
rights and the protection against discrimination
are given a high priority.

Since 2006, the General Equal Treatment Act
(Allgemeines Gleichbehandlungsgesetz, AGG) has
guaranteed the legal protection against discrimi-
nation in the area of employment and occupation
as well as in general civil legal relations. The AGG
implements four EU Directives on protection
against discrimination. In the Federal Ministry of
Family Affairs, Senior Citizens, Women and Youth
(BMFSFJ) an Anti-Discrimination Agency (ADS)
was established, and several Lander have also set
up anti-discrimination agencies. They have a man-
date for raising awareness and counselling but no
investigative rights or rights to initiate proceed-
ings. Legal protection is guaranteed by the courts.

The Immigration Act, which entered into force
in 2005, controls immigration and reflects Ger-
many’s new self-understanding as a destination
country for immigration.’

In 2015, it was clarified in the Criminal Code that
racist, xenophobic or other bias-related motiva-
tions are to be considered aggravating circum-
stances in sentencing (Sec. 46(2) German Crim-
inal Code (Strafgesetzbuch, StGB)). Protection
against discriminatory statements is guaranteed in
particular with the criminal offences of incitement
of the people (Sec. 130 StGB) and the prohibition
against using or distributing signs and symbols of
anti-constitutional organizations (Sec. 86 StGB).

In 1998, the “Forum against Racism” was estab-
lished by the Federal Ministry of the Interior (BMI)

1 Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE, para., 5.9., cited in: OSCE Human Dimen-

sion Commitments (2011), p. 92 and p. 200.
2 OSCE (2003), MC.DOC/1/03, cited in: OSCE HRC, p. 211.

3 OSCE (1993), cited in: OSCE (2012): Human Dimension Commitments: Volume 1, Thematic Compilation (third edition), p. 209, OSCE
(1994), cited ibidem; OSCE (1996), DOC.S/1/96, cited ibid., p. 2010.
OSCE (2003), MC.DEC/4 /03, cited in: OSCE HDC, p. 213.; OSCE (2006), MC.DEC/ 13/06 cited ibid., p. 216.

5  OSCE (2003), MC.DEC/3/03, cited in: OSCE HDC, p. 222.

6  Act to Control and Restrict Immigration and to Regulate the Residence and Integration of EU Citizens and Foreigners (Gesetz zur Steuer-
ung und Begrenzung der Zuwanderung und zur Regelung des Aufenthalts und der Integration von Unionsbiirgern und Auslandern) from

30 July 2004 Federal Law Gazette I, p. 1950 from 5 Aug 2004.
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to encourage exchanges and dialogue between
government institutions and non-governmental
organizations about racism and protection against
discrimination in Germany.

1.3 Methods

This chapter is based on documents from
OSCE / ODIHR, in particular Ministerial Council
Decisions, documents from German governments
and parliaments at the federal and Lander levels,
reports from non-governmental organizations
(NGOs) and independent committees, and scien-
tific studies. Beyond that, our own surveys were
used in order to give as complete and informed a
description of the topics as possible. Guidelines
(semi-open questions) were developed as the
basis for addressing relevant actors. During March
and April 2016, interviews were conducted by

the authors of this chapter. All police training and
continuing education facilities as well as many
civil society actors were sent a written survey. In
addition, semi-structured interviews were con-
ducted with people from civil society, the judiciary
and representatives. In particular, groups affected
by discrimination and hate crimes (including those
affected by racism and members of the LGBTI
community) were surveyed.

2 Description of the
Problems Using the Current
Situation in Germany

Calls for violence against refugees and migrants
as well as against politicians, journalists and hu-
man rights defenders have significantly increased
in recent years. Due to this, many people and
organizations feel called to get involved in civil
society. They hold demonstrations for diversity,
tolerance and human rights, for example at the be-
ginning of 2015 in Munich with more than 20,000

people. Large social organizations and the reli-
gious communities have clearly stated their posi-
tion against hate speech and racist attacks.” Many
people are involved in volunteer work to support
refugees. Numerous members of the government
and the Federal President have asked people not
to follow racist slogans and movements. For the
most part, members of the Bundestag and Lander
parliaments, with the exception of parties such as
“Alternative for Germany” (Alternative fiir Deutsch-
land, AfD) and the National Democratic Party of
Germany (Nationaldemokratische Partei Deutsch-
lands, NPD), have clearly distanced themselves
from racist hate speech and violent acts.

2.1 Hate Crime in Germany

In 2015, the number of hate crimes (crimes mo-
tivated by group-based bias) increased by 77 %
compared to the previous year (2015: 10,373,
2014: 5,858 crimes). According to the Federal
Criminal Police Service statistics, 22,960 were
crimes with a right-wing motive.® This rep-
resents an increase of 35% from the previous
year (17,020 crimes with a right-wing motive in
2014).

A large number of the criminal acts are “hate
speech”, including 11,071 propaganda crimes
and 1,951 acts of incitement in 2014.° There were
1,029 violent hate crimes in the sense of physical
assaults, and the vast majority of these - 900 -
were assault and battery offences.'® The inde-
pendent counselling centres, however, recorded
nearly double the number of physical assaults in
its statistical territory'' between 2014 and 2015
(2014: 782; 2015: 1,468)."

The number of xenophobic crimes subsumed
under the term “crimes with a right-wing motive”
even increased by 117 %: From 3,945 in 2014

to 8,529 in 2015."° Even when only considering

7 For example: Alliance for Tolerance, Solidarity, Democracy and Constitutional State - Against Prejudice, Hatred and Violence (Alli-
anz fir Weltoffenheit, Solidaritdt, Demokratie und Rechtsstaat - gegen Intoleranz, Menschenfeindlichkeit und Gewalt) http://www.alli-

anz-fuer-weltoffenheit.de /

8  Federal Ministry of the Interior: Politisch motivierte Kriminalitat im Jahr 2015 [Politically motivated crime in 2015], p. 1.

9  Bundestag Printed Paper 18/5758, pp. 4ff.

10 Federal Ministry of the Interior: Politisch motivierte Kriminalitdt im Jahr 2014 [Politically motivated crime in 2014], pp. 2f.

11 Author’s note: East German Lander including Berlin.

12 Association of Counselling Centres for Victims of Right-Wing, Racist and Anti-Semitic Violence (Verband der Beratungsstellen fiir Betroffene
rechter, rassistischer und antisemitischer Gewalt) (VBRG) 2015: Statistik 2015 [Statistics 2015].
13 Federal Ministry of the Interior: Politisch motivierte Kriminalitdt im Jahr 2015 [Politically motivated crime in 2015], p. 5.
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racially motivated violent acts, the civil society
counselling centres for those affected by right-
wing and racist violence registered 1,056 inci-
dents in 2015 for the East German Lander, Berlin
and North Rhine-Westphalia."

After a significant increase by 25.2% in 2014
(especially in the area of hate speech), anti-Se-
mitic crimes decreased by 14.4% in 2015." In all,
in 2015 the police recorded 1,366 anti-Semitic
offences.'

Statements on homophobic / transphobic at-
tacks or attacks on people with disabilities or the
homeless are difficult to make because of the lack
of valid data. There are some civil society organi-
zations that monitor these types of acts, but they
are limited in terms of the territory they cover. The
gay anti-violence project MANEO, for example,
recorded 474 reports of homophobic attacks in
Berlin alone in 2014."”

For all areas of hate crime, we can assume a high
number of unrecorded cases.'

2.2 Xenophobic Attitudes and
Radicalization in Society

When looking at attitudes in the Federal Republic
of Germany over the course of time, xenopho-
bic attitudes have steadily declined. However,
the most recent studies on attitudes show that
in certain population segments there has been
an increase in xenophobia toward groups like
the “Roma” and “refugees” as well as toward
Muslims."” In longitudinal studies of so-called
“group-focused enmity”, it has been found that
people who devalue other people often harbour
a more generalized “ideology of inequality”.
Relevant forms of “group-focused enmity” have
been identified as racism, xenophobia, anti-Sem-

14 VBRG 2015: Statistik 2015 [Statistics 2015].

itism, homophobia, prejudices against homeless
persons, prejudices against disabled persons,
anti-Muslim attitudes, classic sexism, privileges
of the establishment, and prejudices against long-
term unemployed persons.”

With the motto “Patriotic Europeans against the
Islamization of the Occident” (Patriotische Eu-
ropder gegen die Islamisierung des Abendlandes,
Pegida), many people have marched in weekly
demonstrations since October 2014, mostly in
Dresden but also in other German cities under
different names. This movement is hostile to
refugees and Islam and tries to pick up and inten-
sify diffuse prejudices and fears that exist in the
broader population.

“Pegida” achieved its highest degree of mobiliza-
tion in January 2015 with around 17,000 partic-
ipants. In 2016 between 2,000-4,000 people
have demonstrated almost weekly in Dresden.
The movement offers a degree of arbitrariness,

a bias-oriented “anti” attitude, vague to clear
rejection of democratic institutions - in particular
of the free press - and opposition to women’s
emancipation and gender mainstreaming. It is
difficult to determine the movement’s ideologi-
cal core by looking at platforms but its ideology
becomes manifest in its weekly statements. The
propaganda of hate is justified with the right to
“self-defence”. The - not precisely defined - Us,
“the Germans” are believed to be threatened and
the elites, politicians and journalists who are out
of touch with the people are thought to be accept-
ing of this supposedly existential threat. With this
logic, the followers see themselves placed into

a self-defence situation, which is why a crime is
ultimately not viewed as a crime but as an act of
self-defence. This can contribute to radicalization
processes among the participants who can then

15 Federal Ministry of the Interior: Politisch motivierte Kriminalitdt im Jahr 2014 [Politically motivated crime in 2015], p. 4.

16  Federal Ministry of the Interior: Politisch motivierte Kriminalitdt im Jahr 2015 [Politically motivated crime in 2015], p. 5.

17 MANEO - The gay Anti-Violence Project in Berlin: Jahresbericht 2014 [Annual Report 2014], p. 9.

18 In particular this is due to underreporting and insufficient recording by the police. Inter alia the response to the survey by the Amadeu Anto-

nio Foundation.

19 Oliver Decker, Johannes Kiess & Elmar Brahler: Die stabilisierte Mitte. Rechtsextreme Einstellung in Deutschland 2014. [The stabilized

middle. Right-wing extremist attitudes in Germany 2014.] Leipzig: Universitat Leipzig 2014. http://www.uni-leipzig.de /%7 Ekredo/Mitte

Leipzig_Internet.pdf (Last accessed: 6 May 2016), Andreas Zick, Klein, Anna: Fragile Mitte - Feindselige Zusténde. [Fragile Middle - Hostile
Conditions.] Edited for the Friedrich Ebert Foundation by Ralf Melzer; Verlag J.H.W. Dietz Nachf., Bonn 2014.
20  Wilhelm Heitmeyer (ed.): Deutsche Zustande, Folge 1-10 [Conditions in Germany, Vols. 1-10]. Frankfurt a. M. 2002-2011.
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certainly “take action” and commit bias-motivated
illegal acts.”’

Since then, both in Germany and in other Euro-
pean countries regional “branches” of Pegida
have been founded, although not all have been
as successful as the original. However, the
numerous campaigns and initiatives directed
against refugee accommodation should not be
underestimated. Despite the public welcom-
ing culture viewed positively by a much larger
percentage of the population, when refugees are
brought to their accommodation there are often
protests.

2.3 Attacks on Refugees and Refugee
Accommodation

Refugees and other migrants are especially in
danger of becoming victims of hate crimes. In the
Federal Republic of Germany, there are violent
attacks resulting in serious injury every day. In
particular, actions against refugee accommoda-
tion have increased recently. The Federal Criminal
Police Service registered 923 politically motivated
crimes against asylum accommodation in 2015.%
Often damage was done before the accommoda-
tion was opened. There were instances of stones
being thrown and graffiti of hate speech but also
shots with live ammunition, arson, and bomb
attacks. In 2015, German non-governmental
organizations® recorded 1,072 attacks on refugee
accommodation nation-wide including 136 arson
attacks.”

2.4 Attacks on Human Rights
Defenders and Journalists

For several years, verbal attacks, insults and
threats against human rights defenders® have
been on the rise.

21 Cf. Schellenberg (2016), pp. 309-339.

With the new refugee situation and assistance in
Germany, those active in work with refugees have
become a target for hatred and violence. Accord-
ing to the estimates of civil society organizations,
this threat is often not sufficiently recognized by
government agencies.”

Politicians from all parties are also affected,

especially Die Linke (46) and the SPD (22), who
have worked against right-wing extremism or for
refugees. In 2015, a total of 75 violent acts and
incidents of property damage were registered.”

The non-governmental organization Reporters
without Borders recorded six attacks on journal-
istsin 2014; in 2015 it increased to 26 attacks,
although the organization noted that there is a
high number of unrecorded cases.” It has been
observed that right-wing extremist violent crim-
inals are integrated into the security structure
at demonstrations and take co-ordinated action
against media representatives.” In 2014, the
European Centre for Press and Media Freedom
recorded 10 attacks on journalists in Germany,
and in 2015 there were even 49 in Germany, 29
of which were violent crimes, 13 property damage
(usually cameras) and 7 serious verbal threats.
The resulting negative impact on the freedom

of the press was the subject of a public expert
discussion in the Bundestag at the beginning of
2016.%

2.5 Social Media

On social media, for example Facebook, You-
Tube, Twitter, Instagram and Tumblr, hate speech
has continually increased in recent years and is
becoming more aggressive. The incitement is
directed especially against non-Germans, people
of Muslim and Jewish faith, Sinti and Roma, refu-

22 http://www.bmi.bund.de/SharedDocs/Downloads/DE/Nachrichten/Pressemitteilungen/2016 /05/pmk-20 15-straftaten-gegen-asy-

lunterkuenfte.pdf;jsessionid=1E5BA632C1568D27FE4015514CC68D8A.2_cid287?__blob=publicationFile

23 The non-governmental organizations Pro Asyl and Amadeu Antonio Foundation, whose goal is to promote a civil society that firmly opposes

24
25

26
27
28
29
30

anti-democratic tendencies.

Mut gegen rechte Gewalt [Courage against right-wing violence] (2014).

Definition according to the OSCE: “Human rights defenders” are people who, individually or with others, act to promote or protect human
rights through peaceful means. http://www.osce.org/odihr/ 103584

Response from the Amadeu Antonio Foundation to the authors’ survey.

German Federal Government (2016): Response to the Brief Enquiry from Representative Lazar, Biindnis 90 / Die Griinen.

Cf. Offentliches Fachgesprach [Public expert discussion] (2016); Metzger (2015), pp. 68.

Cf. Offentliches Fachgesprach [Public expert discussion] (2016); Metzger (2015), pp. 68.

Cf. Offentliches Fachgesprach [Public expert discussion] (2016).
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gees or homosexuals and transsexuals as well as
human rights defenders.

The non-profit company Jugendschutz.net has
observed an increase in the radicalization of in-
ternet debates.®' Several newspapers such as Der
Tagesspiegel and Die Zeit have agreed to monitor
comments. They report that hateful comments
make up around 5 to 10 percent of daily posts.*

2.6 The Series of Murders by the Na-
tional-Socialist Underground (NSU) and
the Authorities’ Failure to Solve Them
The Neo-Nazi terrorist group “NSU” is being held
responsible for at least ten murders; nine of the
victims had a Turkish, Kurdish or Greek migrant
background and one was a police officer with-
out a migrant background. They are also being
held responsible for three bomb attacks that
affected primarily people with Turkish and Iranian
migrant backgrounds. After an attempted bank
robbery that failed on 4 November 2011, the
“NSU” exposed itself. A video released after-
ward took responsibility and proves the crimes’
racist background: The first nine victims - called
Turks - were chosen according to racist criteria.
The group denied their right to live in Germany.
The targeted killings of individuals and the bomb
attacks were supposed to realize the national-rac-
ist ideas of the “NSU”, which were influenced by
National Socialism, and spread fear and terror
among migrants. Between 1998 and 2001, the
“NSU” was able to commit its crimes undisturbed
without the law enforcement agencies seriously
considering racists and neo-Nazis as suspects and
searching for them.*

Instead, government agencies in all Lander in

which the crimes had been committed primarily
investigated the victims, their friends and families,

31 Jugendschutz.net (2015).

and in the “Turkish milieu” or among minority
groups (especially Sinti and Roma), whereby they
were assumed to be involved in “organized crime”
based on stigmatizations of their ethnic groups.
Other lines of investigation were quickly dropped
or not pursued at all. Corresponding to these
methods, the names of the investigation units
were “Bosporus” and “Halbmond” (Crescent). The
agencies’ media strategy also focused particularly
on “organized crime” among Turkish migrants.
This led to the crimes becoming known to the
public as the “Kebab murders”.** In addition, the
agencies informed the media about “investigations
in the Gypsy milieu” and the supposedly “hottest

lead” with suspicious “Sinti clans”.*®

3 Assessment of the OSCE
Commitments’ Implementa-
tion

At the Ministerial Council’s meeting in Maastricht
in 2003, the term “hate crimes” was introduced
into OSCE agreements and since then has increas-
ingly been included. With the Ministerial Council’s
Decision on Tolerance and Non-discrimination in
2007 and the Decision on Combating Hate Crimes
in 2009, detailed agreements on the topic were
made.* To be considered a hate crime, a criminal
act must fulfil two criteria: it must (1) be a criminal
offence and (2) be motivated by bias.” It is stated
that besides physical attacks on certain persons
and groups, for example damaging their homes or
places of work, other offences that can be consid-
ered hate crimes include attacks on their places of
worship or cemeteries, denying the holocaust and
damaging their business or property.*

With the Decisions from Athens 2009, the Min-
isters underline their concern with the increase

32 Der Tagespiegel (2015): Dem Hass im Netz begegnen. Shitstorm? Candystorm! [Encountering hatred online. Flamewar? Flower war!] As-
trid Herbold, 4 September 2015. http://www.tagesspiegel.de/medien/digitale-welt/dem-hass-im-netz-begegnen-shitstorm-candys-

torm/12279860.html

33 Cf. Lawyers/NGOs/Researchers (Anwalt_innen/NGOs/Wissenschaftler_innen) (2015), pp. 2-4.
34 Cf. German Bundestag (2013): Bundestag Printed Paper 17/14600; Schellenberg (2014), p. 8f.; Lawyers/NGOs/Researchers (Anwalt_in-

nen/NGOs/Wissenschaftler_innen) (2015).

35 Cf. Lawyers/NGOs/Researchers (Anwalt_innen/NGOs/Wissenschaftler_innen) (2015).
36 Cf. OSCE (2003), MC.DEC/4/03; OSCE (2007), MC.DEC/10/07; OSCE (2009), MC.DEC/9/09.

37 http://hatecrime.osce.org/

38 Cf. ODIHR website mentioned above; also including: OSCE (2003), MC.DEC/4 /03, cited in: OSCE HRC, pp. 2010f.
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in hate crimes in the OSCE area and confirm the
need for national and international co-operation
to combat them effectively.” In particular, the De-
cision calls for the enactment of appropriate, spe-
cific, tailored legislation to combat hate crimes,
providing for effective penalties that take into
account the gravity of such crimes.® It is to be
guaranteed that the States promptly investigate
hate crimes and ensure that the motives of those
convicted of hate crimes are acknowledged and
publicly condemned by the relevant authorities
and by the political leadership.*' National legisla-
tion is to provide all persons with equal and effec-
tive protection from intolerant and discriminatory
actions.* Persons responsible for discriminatory
actions are to be brought to justice.” The States
are also asked to adopt laws necessary to provide
protection against any acts that constitute incite-
ment to violence against persons or groups.*

The OSCE participating States emphasize® that in
order to combat discrimination, intolerance and
hate crimes, a comprehensive approach is nec-
essary that also focuses on protecting individual,
at-risk groups of people such as Roma and Sinti,
Muslims and Jews. On the advice of the participat-
ing States, ODIHR uses 5 (transnationally relevant)
categories of bias for the Hate Crime Reporting
Portal:** (1) Racism and xenophobia, (2) Bias
against Roma and Sinti, (3) Anti-Semitism, (4) Bias
against Muslims and (5) Bias against Christians
and members of other religions. Recently, addi-
tional groups were also perceived as being in need
of particular protection: (6) Persons who are af-
fected by discrimination and hate crimes because

39 OSCE (2009), MC.DEC/9/09, cited in: OSCE HDC, p. 219.
40 OSCE (2009), MC.DEC/9/09, p. 2 no. 2.

of their sexual orientation and gender identity, es-
pecially lesbians, gays, bisexuals and transgender
persons (LGBT), (7) disabled persons, (8) human
rights defenders and (9) refugees and migrants. In
the OSCE, there is an awareness that additional
at-risk groups could be identified depending on
the country or region.”

In Germany, the groups named by the OSCE/
ODIHR are recorded both by civil society coun-
selling centres*® and the police definition (politi-
cally motivated crimes, PMK)* of hate crime. The
German Criminal Code does not explicitly list all
groups, however, but instead gives a collective
heading of other bias which is - according to the
legal reasoning® - to include all forms of hate and
bias crimes beyond racism and xenophobia.

As explicitly provided for by the OSCE/ODIHR
concept, other groups may be included. Due to
the persecution of the so-called “social misfits”
(Asoziale) by National Socialism and existing
prejudice’’ and attacks on the homeless,” these
groups can also be considered in particular need
of protection. Although crimes directed at the so-
cially marginalized are not recorded as frequently
due to under-reporting or even if they are reported
then the motivation behind the crime remain un-
clear, the data on bias-motivated homicides show
that these groups are especially focused on when
it comes to (homicidal) hate crimes.”

3.1 Monitoring Hate Crimes
In recent years, the OSCE has placed particular
importance on strengthening its focus on hate

42 OSCE (2005), MC.DEC/10/05, cited in: OSCE HDC, p. 223; cf. also: OSCE (2003), MC.DEC/3/03, cited in: OSCE HDC, p. 222.

43 OSCE (2003), cited in: OSCE HRC, p. 211.
44 OSCE (1990), cited in: OSCE HDC, p. 221.
45 OSCE (2007), MC.DEC/10/07.

46 http://hatecrime.osce.org/

(
(
41 OSCE (2009), MC.DEC/9/09, p. 2 no. 6.
(
(
(

47  Cf. ODIHR: http:/ /hatecrime.osce.org/what-hate-crime /bias-against-other-groups

48 VBRG, Handbuch Datenbank 2016 [Handbook Database 2016], p. 12 (unverdffentlichtes Dokument, Stand 2015 / unpublished document

as of 2015).

49 PMK-Definitionssystem [Politically motivated crime definition system], As of 1 July 2010.

50 Bundestag Printed Paper 18/3007, pp. 15f.
51 Cf. Heitmeyer (2002-2011).

52 Linde, in: Berliner Forum Gewaltprévention [Berlin Forum Prevention of Violence], No. 16, 2004, p. 81; Lang 2014, p. 367.
53 Zeit Online: Grafik Todesopfer rechter Gewalt 1990-2014 [Graphic of homicide victims of right-wing violence 1990-2014]. http://www.
zeit.de/gesellschaft/zeitgeschehen /todesopfer-rechter-gewalt (Last accessed: 19 April 2016).
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crimes. Reliable data are to be collected and
recorded in sufficient detail and regularly made
publicly accessible, including as statistics.” The
data should include the following aspects: (1) The
number of cases reported to law enforcement, (2)
the number of cases prosecuted and (3) the num-
ber of rulings passed.* Civil society should also
provide its own data. If necessary, they should

be trained in how to do so by government agen-
cies - supported by ODIHR. Participating States
are called upon to publish periodic overviews of
the problems of racism, xenophobia and discrim-
ination® and to develop early warning measures
for violence, intolerance, extremism and discrimi-
nation.”’

Participating States are to report the data col-
lected to ODIHR, whereby it is recommended that
they appoint a national contact agency for col-
lecting the various national data.’® With domestic
monitoring and reporting mechanisms, informa-
tion about progress in implementing anti-discrim-
ination legislation is to be given regularly and
transparently.”

The digital “Tolerance and Non-Discrimination
Information System tandis”*® and the digital
“Hate Crime Reporting” portal®' - both operated
by ODIHR - provide comprehensive state-re-
lated data on hate crimes, background on data
collection and information on relevant activities
and publications in the OSCE area.”” In the Bund-
estag’s NSU committee of inquiry, all parties
represented in the German Bundestag jointly
recommended the facilitation of “a nation-wide

independent monitoring of right-wing, racist and

anti-Semitic violent acts”.®®

3.1.1  Police

For reporting, German agencies use the data
collected in the context of “Politically Motivated
Crime” (Politisch Motivierte Kriminalitat, PMK).**
Hate crime includes offences that were directed at
a person “due to their political attitude, nationali-
ty, ethnicity, race, skin colour, religion, worldview,
descent or due to their outward appearance, their
disability, their sexual orientation or their social
status and the criminal act is thus causally linked
or is therefore directed at an institution/issue or

an object”.”

The inclusion of the hate crime concept into that
of extremism, as well as the assumption that it
must be a “political” action are viewed critical-
ly.* The extremism concept focuses primarily on
subversive efforts and dedicates itself to averting
dangers to the free democratic order. Therefore,
bias-motivated crimes are often only recognized
as such when they are linked to right-wing extrem-
ist perpetrators or organizations.

The extremist approach is criticized by interna-
tional organizations,” researchers, and the Bund-
estag’s NSU committee of inquiry®® (NSU-UA). In
2015, the UN Committee on the Elimination of
Racial Discrimination (CERD) once again emphat-
ically pointed out to Germany that the impor-
tance of combating right-wing extremism and
neo-Nazism is recognized but there is concern
that the (exclusive) use of these terms inhibits

54 OSCE (2009), MC.DEC/9/09, p. 2 no. 8.; OSCE (2007), MC.DEC/10/07; OSCE (2005), MC.DEC,/10,/05, PC.DEC/607, PC.DEC/621,
pp. 226 f; OSCE (2003), MC.DEC/4/03, p. 226; Geneva 1991 (VI), OSCE, p. 225.

55 OSCE (2009), MC.DEC/9/09, p. 2 no. 8.

56 OSCE (2004), MEC.DEC/12/04, PC.DEC/621.

57 OSCE (2001), MC(9).DEC/ 1, cited in: OSCE HDC, p. 210.
58 OSCE (2005), MC.DEC/10/05, p. 227.

59 OSCE (2003), MC.DEC/3/03, cited in: OSCE HDC, p. 222.
60 http://tandis.odihr.pl/

61 http://hatecrime.osce.org/what-odihr-doing

62  http://hatecrime.osce.org/what-do-we-know/our-mandate; Regarding Germany: http://hatecrime.osce.org/germany; cf. OSCE/ODHIR

(2014): Hate Crime Date Collection.
63 Bundestag Printed Paper 17 /14600, p. 867.

64 Terms such as “race” or “ethnicity” are problematic because they are linked to outdated scientific concepts and contradict these linguisti-

cally. Cf. Lang (2011), pp. 161f.

65 PMK, Definitionssystem [Politically motivated crime definition system], As of 1 July 2010.

66 Cf.Lang 2015, p. 7f.
67 ECRI 2008, p. 16; Human Rights Watch 2011, p. 3.
68 Bundestag Printed Paper 17/14600, p. 861.
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the broader complex of problems presented by
racial discrimination that is urgently in need of
being worked on.*’

Changes are called for by the affected groups.
Anti-Muslim and antigypsyist attacks are currently
not registered separately; there is only the possi-
bility to record anti-Muslim acts according to the
target “Place of Worship / Mosque”,” in regard to
the antigypsyist criminal acts there is no option
beyond the generic categories mentioned above.
For quite some time, interest groups such as the
Central Council of Muslims (ZMD) or the Turkish
Community in Germany (TGD) have demanded
separate recording. According to the federal gov-
ernment, “the area of Islamophobia has been in-
creasing in importance as a new form of xenopho-
bia within right-wing extremism in recent years,”
but this does “not represent a fundamentally new
quality of Islamophobic attitude”.”" In regard to
criminal acts against Roma and Sinti, the federal
government explained that antigypsyist-motivat-
ed crimes have a particular importance due to
the special historical responsibility and therefore
promised to continue to observe the develop-
ments in this situation carefully in the future.”

The PMK data categorized with the extremist con-
cept are reported to ODIHR as part of Hate Crime
Reporting and made publicly accessible by the
Home Affairs agencies.”

Contradictory data exists from the government
agencies. In 2014, the Berlin police recorded 74
homophobic/transphobic criminal acts in Berlin
alone, including 24 violent crimes.”* Nationwide,
however, only 60 criminal acts against the per-

69 CERD (2015): Concluding Observations, p. 4.

son’s sexual orientation, including 34 violent
crimes, were recorded by the PMK.”

3.1.2 Judiciary

As a counterpart to the PMK police statistics,
since 1992 the public prosecutor’s offices have
had so-called special surveys that record pre-
liminary investigations, arrest warrants and
convictions of criminal acts with xenophobic and
right-wing extremist backgrounds. The aggrega-
tion of the data collected by the Lénder has been
carried out by the Federal Office of Justice since
2007. However, the assessment as to whether

a criminal act is to be considered one of right-
wing extremism is only indicated by a numbered
coding scheme that differs from Land to Land.”
The judiciary’s special survey forms were sub-
stantially revised for the first time in 2013. In the
new version, the term “xenophobic and right-wing
extremist criminal act” is more precisely defined
and the data collection was expanded to include
offences committed on the Internet.”” The defini-
tions were harmonized with the PMK, whereby it
can be assumed that detailed data, for example in
the area of crimes against the homeless, are not
possible.”® The statistical records end with indict-
ments in court and do not include verdicts. The
courts’ evaluation of the motive for the crime is
therefore not included in the statistical data.”

The data obtained have not yet been made pub-
licly available and also not yet been reported to
ODIHR, meaning that the ODIHR database shows
a gap. With the Decision by the Conference of the
Ministers of Justice on 17 March 2016, the data
obtained are to be collected and made publicly
available more quickly.*

70 Bundestag Printed Paper 17 /14754, p. 11. Only mosques themselves are included under the target of the attack category “Place of Wor-
ship / Mosque”; other places of worship, mosque associations or other Islamic institutions are not included (response from the federal

government Bundestag Printed Paper 18/7489, p. 5).
71 Bundestag Printed Paper 17 /13686, p. 2.
72 Bundestag Printed Paper 17/14754, p. 13.
73 http://hatecrime.osce.org/germany?year=2014

74  MANEO (The gay Anti-Violence Project in Berlin): Jahresbericht 2014 (Annual Report 2014), p. 90.

75 Bundestag Printed Paper 18/5758, pp. 18ff.

76  Contribution by B. Gétting (Federal Office of Justice) on 30 August 2013 at an event held by the Friedrich Ebert Foundation.

77 Bundestag Printed Paper 18/7830, p. 3.
78 Interview with senior public prosecutor on 6 April 2016.

79  Contribution by B. Gétting (Federal Office of Justice) on 30 August 2013 at an event held by the Friedrich Ebert Foundation.
80 BMVJ (2016): Final Declaration from the Conference of the Ministers of Justice on 16 March 2016, p. 2 no. 5.
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The lack of statistics on bias-motivated criminal
offence covering the whole process of investiga-
tions from the police to the public prosecutor’s
office to court proceedings including verdicts was
already criticized by the NSU committee of inqui-
ry.’ As a consequence, in 2015 an obligation was
introduced for the public prosecutor’s office® to
inform the Federal Criminal Police Service about
the outcome of the investigation of certain seri-
ous, politically-motivated criminal offences (homi-
cide, arson, offences involving explosives) - after
the investigations by the public prosecution have
been concluded with indictments in court. The aim
of this obligation is to guarantee that the Federal
Criminal Police Service is fully informed about the
criminal proceedings of prosecuting hate crimes,
including the verdicts. The federal government be-
lieves it to be necessary for the Federal Criminal
Police Service to be able to evaluate and analyse
data on the outcome of the proceedings in the
area of politically motivated violent crime.*

In addition to this, at the request of the Con-
ference of the Ministers of Justice the Federal
Prosecutor’s Office prepared informational sheets
with “Indicators for Recognizing Right-Wing
Terrorist Connections” (as of 2015) for the public
prosecutor’s offices and prison officers. However,
this concentrates more on the “classic right-wing
extremist” perpetrators; the focus is on “right-
wing terrorism” and not hate crimes.

3.1.3 Monitoring by Civil Society

Besides state agencies, civil society organizations
conduct independent monitoring to collect data
on hate crimes. In all East German Lander and
increasingly in the other Lander, professional
counselling centres exist for those affected by
right-wing and racist violence. They list the fol-
lowing characteristic groups:* (1) Anti-Semitism,
(2) racism including (a) anti-Muslim racism and

81 Bundestag Printed Paper 17 /14600, p. 861.

(b) antigypsyism, (3) sexual orientation / identity
(against LGBTI), (4) persons with disabilities, (5)
social Darwinism (against homeless persons), (6)
political opponents including (a) journalists and (b)
politicians in positions of responsibility, (7) non-
right-wing or alternative persons.”

In a continual process of exchange, the counsel-
ling centres have agreed on common criteria for
collecting the data; the criteria are based on the
concept of hate / bias crimes. The information is
recorded in a joint, online database. The number
of cases is published regularly and reported to
ODIHR.

There are also several regional initiatives by
individual groups of those affected, for example
the Berlin Gay Anti-Violence Project MANEO e. V.
that monitors homophobic attacks; anti-Semitic
crimes - even those below the threshold of violent
offences - are recorded by the Amadeu Antonio
Foundation.

The Berlin districts have dared to take a further
step against discrimination by establishing reg-
istration offices that aim to uncover everyday
discrimination at the local level. They document
violent offences, property damage and low-thresh-
old incidents such as graffiti and insults that

are not reported for various reasons. They are
financed by the districts’ funds and by the Berlin
state programme against “right-wing extremism,

xenophobia and anti-Semitism”.*

The civil society counselling centres record many
more cases than the government agencies: In
2014, 782 attacks were recorded in East Germany
while the agencies register 383 attacks.” Up to
the present, only the Land Brandenburg discussed
this discrepancy in a solution-oriented manner:
Under the direction of the University of Potsdam

82 No. 207 (2 and 3) Guidelines for Criminal Proceedings and Fine Proceedings (RiStBV).

83 Cf. Bundestag Printed Paper 18/7830, p. 5.

84 Verband der Beratungsstellen gegen rassistische, rechte und anti-semitische Gewalt (Association of Counselling Centres against Racist,
Right-Wing, and Anti-Semitic Violence) (VBRG) 2015: Handbuch Datenbank 2016 [Handbook Database 2016], p. 12 (unverdffentlichtes

Dokument, Stand 2015 / unpublished document as of 2015).

85 This also includes all persons who were victims of hate crimes because they did not want to join the right-wing movement or were viewed

by the perpetrators as being on the political left.

86 Cf. Interview with members of the Bundestag on 29 March 2016.
87 Interview with representatives of the NGO VBRG on 12 April 2016.
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and with the inclusion of civil society and govern-
ment actors, the homicide cases were re-evaluat-
ed, leading to a convergence of the numbers and
the actors.”

3.2 Criminal Prosecution of Hate
Crimes

The responsible authorities are to investigate im-
mediately, meticulously and objectively and prose-
cute criminally, especially if there are “reasonable
grounds for the suspicion” that the motive for the
crime is relevant for this area.”’

3.2.1 Consequences of the NSU Failure

The authorities’ failure in solving the “Nation-
al-Socialist Underground’s (NSU)” crimes was
viewed as shocking by politicians and the public.
The question whether immediate, meticulous and
objective investigation and prosecution of hate
crimes is ensured in Germany was elevated high
up on the political agenda. The establishment of
numerous Parliamentary Committees of Inquiry
(PUA) at the national and Lander levels under-
scores the firm desire to make improvements.
PUAs were set up at the national level (2012,
2015) and in some Lander (2012: Saxony, Bavar-
ia, Thuringia; 2014: Hesse, North Rhine-Westpha-
lia, Baden-Wuerttemberg; 2015: Thuringia) that
not only determine and analyse problems but
also create strategy recommendations. In these
parliamentary processes it has been determined
that “right-wing extremism” was underestimated
by government agencies and that the agencies
failed in many ways in investigating these cas-
es, in part because not all possible leads were
followed when investigating the murders and
attacks.”

88 Response from the Police Academy Brandenburg.

However, the focus of the problem analysis contin-
ues to be primarily right-wing extremism. The rac-
ist and stigmatizing work of the investigating and
security agencies was not sufficiently discussed
on the individual or structural level.”’ Count-
er-measures within government institutions have
not been taken, and that has further strained the
relationship between the affected groups or civil
society actors and government agencies.”” Char-
acteristic for the failure to consider these aspects
is the founding of the Joint Centre for Countering
Right-Wing Extremism (GAR) in December 2011,
which led to the Joint Centre for Countering Ex-
tremism and Terrorism (GETZ) in November 2012.
It established the (co-)operation between the
police and offices for the protection of the consti-
tution (Verfassungsschutzbehdrden) and provided
them with technical upgrades without getting

into the problems of racism and hate crimes. This
co-operation is based on an extremist concept:
Besides “right-wing extremism and terrorism”, it
focuses on “left-wing extremism and terrorism”
and “extremism of foreigners” (as well as “count-
er-espionage” and “proliferation”).”

The lack of emphasis on the bias motive of the
NSU crimes and the lack of insight into the
structural and institutional deficits in investigation
work and processing give rise to the concern that
in similar cases investigations are not open to

all possibilities even today.”* Problems similar to
those in the NSU investigations can be seen, for
example,” in the “cases” Elias and Mohammed:
In 2015, the same perpetrator killed two children
after sexually abusing them. One of the victims
was a six-year-old German, the other was a four-
year-old refugee child. In the case of the German
Elias, the investigation followed “all possible
leads” while the investigation of the refugee child

89 OSCE (2002), MC(10).DEC/6, cited in OSCE HDC, p. 219; OSCE (2004), MC.DEC/12/04, PC.DEC/633, cited in OSCE HDC, p. 221.; OSCE
(2003), MC.DEC/3/03, cited in OSCE HDC, p. 219.; OSCE (2009), MC.DEC/9/09, p. 225.
90 German Bundestag (2013): Bundestag Printed Paper 17/14600, p. 861.

91 CERD (2015): Concluding Observations, p. 9, no. 10.

92 Also the response by the Amadeu Antonio Foundation: “Many of those affected perceive institutionalized racism to be part of their daily
lives.” and interview with a representative of the Initiative of Black People in Germany, ISD (Initiative Schwarzer Menschen in Deutschland

e.V.)on 5 April 2016.

93 In the German state report to CERD, the establishment of the GAR/GETZ is represented as a measure taken as a result of the “NSU” inves-
tigation problems. 19th - 22nd CERD State Report by the Federal Republic of Germany 2013, p. 19f.
94  Cf. Lawyers / NGOs / Researchers (2015); also the responses to surveys of the Turkish Community in Berlin-Brandenburg (Tirkischer Bund

in Berlin-Brandenburg, TBB).
95 Cf. also: Schellenberg (2014 /15), pp. 273-282.
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Mohammed focused on the family, in particular
they were assumed to have deceived authorities
in order to prevent their impending deportation
(even though between 2011 and 2015 there were
no cases of faked kidnappings of children with the
motive of securing a residency permit).”

3.2.2
Crimes
In reports from international committees and or-
ganizations, the problem of discrimination against
minorities by the police and security agencies has
repeatedly been pointed out to Germany.”” Studies
have shown evidence of problematic investigation
strategies.”® According to ECRI and Human Rights
Watch, members of minority groups in Germany
have the impression that they cannot rely on the
police.” Discrimination against Muslims'® and the
police’s negative attitude against Roma'®’', refusal
to help blacks when they came to the police for
help after racist attacks and categorical suspicion
of black victims'® have been noted. Beyond this,
the UN Anti-Racism committee noted with con-
cern that there were repeated reports of racist
incidents at police stations.'”

Investigation and Prosecution of Hate

In particular for the affected groups “homeless
persons”'® and “persons with disabilities”'®,
there is a clear lack of awareness on the part of
government authorities.'” The same applies to

the area of homophobic and transphobic crimes,

in which progress was achieved when several
Lander were able to establish confidence-building
measures after delegating special competencies.
For this area of hate crimes, as well, it is still to be
feared that a majority are not recognized by the
authorities.'”

Organizations for those affected'® and lawyers'”
tell of long proceedings in some cases, ignoring
the motivation of the crime if the proceedings do
not go to the departments specializing in political-
ly motivated crimes, and secondary victimization
by the authorities.'® According to a recent study,
47 per cent of those affected by hate crimes did
not feel they were taken seriously by the local
police, 56 per cent had the impression that the
police felt it was important to determine the po-
litical background of the act and around one-fifth
reported that the officers accused them of being
partially at fault.'"

In regards to public prosecutor’s offices and
courts, academic studies have determined that
they do not appropriately deal with this crime
phenomenon. The bias motivation is not suffi-
ciently included in the charge or the judgment.
Only in around half of all charges and judgments
is the motive for the crime mentioned.''” Only
around one in ten crimes have the bias motiva-
tion included as a justification for harsher sen-
tencing.'”

96 Berlin House of Representatives (2015): Printed Paper 17/17492; cf. in detail: Der Spiegel 06/2016.
97 ECRI Report (1998), p. 11 no. 16; ECRI Report (2004), p. 25 no. 69; ECRI Report (2009), p. 36 no. 96, p. 40, no. 111, p. 51, no. 159, p. 39

no. 108; CERD (2001), Concluding Observations, no. 11.
98 Schellenberg 2014.

99 ECRI Report (1998), p. 11, no. 16, Human Rights Watch (12/2011).

100 ECRI Report (2009), p. 36, no. 96.

101 ECRI Report (2009), p. 40, no. 111.

102 ECRI Report (2009), p. 39, no. 108; p. 50, no. 158.
103 CERD (2001), Concluding Observations, no. 11.
104 Lang (2011) in: wohnungslos [homeless], p. 132.
105 Lang 2014, p. 364.

106 Cf. Bundestag Printed Paper 18/5758, where hardly any criminal offences are recorded for the areas named and an interview with a senior
public prosecutor on 6 April 2016: Even if actions motivated by social Darwinism are included in hate crimes by definition, this is not reflect-

ed in reality (cf. Bundestag Printed Paper 18/5758, pp. 22ff.).

107 Interview with senior public prosecutor on 6 April 2016; written information from the Lesbian and Gay Association in Germany (Lesben und
Schwulen Verband Deutschland, LSVD) on 18 April 2016; Schellenberg 2014.

108 Interview with representatives of the NGO VBRG on 12 April 2016.

109 Interview with lawyer on 20 April 2016.

110 On secondary victimization in hate crimes, cf. ezra 2014; Asmus/Enke 2016.

111 ezra 2014, pp. 27 ff.
112 Lang 2014, pp. 274, 281.
113 Lang 2014; Glet 2011.
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Criminal prosecution also suffers from a lack of
interpreters and being unable to reach the victims
because they have been deported.'™

3.3 New Regulations on Hate Crimes
The aforementioned regulations on sentencing
for hate crimes came into effect in August 2015.
According to the new wording of Sec. 46(2) of
the Criminal Code (StGB), when sentencing the
judge must now consider the perpetrators’ racist,
xenophobic or other hate-based motivations as
aggravating circumstances. Germany thus fulfils
the requirement for a specific regulation for hate
crimes.'”

However, it is unclear how the terms racism and
xenophobia are to be differentiated. In addition,
the term “xenophobia” seems open to criticism:

By ascribing the attribute “foreign” to someone, it
takes on the perspective of racist perpetrators and
can thus trivialize the social dimension of racism.'"

The phrase “other bias motivations” is open to
interpretation and serves as a catch-all term

to include all offences in which “the perceived
otherness of a group of persons is used to justify
the negation of their human rights and to violate
the victims’ human dignity.”'"” Associations for
those affected have criticized that no other forms
of hate crimes have been explicitly named by the
lawmakers, for example homophobic and trans-
phobic hate crimes or hate crimes against persons
with disabilities. This is necessary so that these
motivations are appropriately pursued by police
and the judiciary.'®

Because the law only came into effect in August
2015, there is currently an insufficient number of
procedures and statistical data to draw conclu-
sions about the application of the new norm.""”

114 Interview with senior public prosecutor on 6 April 2016.

Besides the criminal legal regulation, the “Guide-
lines for Criminal Proceedings and Fine Proceed-
ings” (RiStBV), which are binding for the investi-
gating authorities (police and public prosecutor’s
office), were also amended. For investigation work,
no. 15 RiStBV now emphasizes that “if there are
indications that racist, xenophobic or other bias
motivations exist, [...] the investigation is to be
expanded to include these circumstances, as well.”
In addition, the possibilities for the public pros-
ecutor’s office to refer victims of bias-motivated of-
fences to private legal action or for the public pros-
ecutor’s office to stop the proceedings have been
considerably limited. No. 86 RiStBV clarifies that

it is typically in the interest of the public to prose-
cute if the aforementioned motivations exist. In the
case of bodily harm offences, for these reasons a
particular public interest can be assumed (No. 234
RiStBV). The background is that certain criminal
offences - especially trespassing, insults, (actual)
bodily harm, threats and property damage - are
only prosecuted if the public prosecutor’s office
believes there to be a (particular) public interest.

3.4 Handling Hate Crimes on the
Internet

The OSCE calls on the participating States to
strengthen their efforts to co-operate with civil so-
ciety to counter the incitement to bias-motivated
hate crimes, explicitly also those that are commit-
ted using the Internet. At the same time, the OSCE
underlines that the opportunities offered by the
Internet for the promotion of democracy, human
rights and tolerance education should be fully
exploited.'” In some agreements, references are
made (always unspecific) to the need to respect
freedom of opinion.'”’

In Germany, the constitutionally protected free-
dom of opinion applies as a matter of principle.

115 In general, civil society actors view this positively. Response from survey of the Central Council of German Sinti and Roma; Response from

survey of the Turkish Community Berlin-Brandenburg (TBB).

116 cf. Terkessidis 2004, pp. 44 ff.; Butterwegge (no year), pp. 1f.; German Institute for Human Rights 03/2014, p. 1f.

117 ibid.

118 See, for example, a statement from the Lesbian and Gay Association (LSVD) 2014; also response to survey from the LSVD.
119 According to information from the counselling centres and co-prosecutors, there is as yet no information on proceedings after the change

in the law because these are mostly still in the investigation stage.

120 OSCE (2007), MC.DEC/10/07, p. 3 no. 5; OSCE (2009), MC.DEC/9/09, p. 3 no. 11; OSCE (2003), MC.DEC/4 /03, cited in: OSCE HDC,

p. 212.; OSCE (2006), MC.DEC/ 13 /06 cited in: OSCE HDC, p. 215.

121 OSCE (2007), MC.DEC/10/07, cited in: OSCE HDC, p. 217; see also: OSCE (2006), MC.DEC/6/06, p. 236.
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However, there are limits set to this fundamental
right. German criminal law includes explicit regu-
lations in the area of hate speech. Sec. 86 of the
Criminal Code (Strafgesetzbuch, StGB) criminaliz-
es the distribution of propaganda for anti-consti-
tutional organizations, Sec. 86a StGB criminalizes
the use of signs from prohibited parties and asso-
ciations, in particular National-Socialist organiza-
tions. Sec. 130 StGB penalizes incitement, which
includes attacks on human dignity and the in-
citement to racially motivated hate as well as the
call for violent and arbitrary measures. According
to this norm, the denial of the National-Socialist
genocide of the Jews and the Sinti and Roma as
well as public glorification, justification or trivial-
ization of the National-Socialist dictatorship are
also criminalized. A public call to criminal acts is
penalized according to Sec. 111 StGB. Additional-
ly, there are general norms on offences involving
insults and defamation (Secs. 185 ff. StGB).

The federal government has no comprehensive
strategy for handling hate speech on the Inter-
net. In particular the German Federal Ministry of
Justice and Consumer Protection (BMJV) is active
in this area, though. In autumn 2015, the Federal
Justice Minister started an “Initiative against Hate
Messages in Social Networks” together with Face-
book and other social media.'”* In December, gov-
ernment representatives, businesses and industry
associations agreed on stricter monitoring of hate
speech. Besides this, in March 2016 the Ministers
of Justice at the national and Lander levels agreed
(a) that the BMJV would provide information online
to make it easy to understand how to submit
reports of online hate crimes; (b) that the public
prosecutor’s offices would quickly review reports
and prosecute if the requirements to do so are

met; and (c) that the cross-border investigations
of the distribution of propaganda for anti-constitu-
tional organizations as well as of the use of signs
from prohibited parties and associations is to be
made easier.'”’

Strategies against hate speech and bias crimes
in the public and social web are being discussed
by various social and state actors: For example,
hate speech online is to be contradicted with
counter-speech approaches, and objections are
to be encouraged. First reactions can be seen in
individual model projects funded by the national
government. Initiatives such as jugendschutz.net
try to directly contact internet providers to con-
vince them to delete hate speech content.'*

Organizations for those affected such as the Cen-
tral Council of Jews in Germany point out the lack
of measures for combating hate speech found
online. Content that is put online via a foreign
server cannot be traced back at all or only to a
limited extent. '

3.5 Education and Further Training of
Police and Judiciary

The OSCE wants to promote understanding for the
universality of human rights in the OSCE area with
education and further training for police and mem-
bers of the judiciary.””® To combat hate crimes,
the Ministerial Council calls on the participating
States to “introduce or further develop profes-
sional training and capacity-building activities for
law-enforcement, prosecution and judicial officials
dealing with hate crimes.”'”” Capacity-building

for the government offices includes measures for
positive interactions between police and victims,
in part so that they report hate crimes, as well as

122 The Central Council of German Sinti and Roma criticizes that the Sinti and Roma were not consulted even though they are one of the most

affected groups. Response to the author’s survey.
123 BMJV 2016, pp. 1f.
124 Jugendschutz.net (2015).
125 Response from survey of the Central Council of Jews.

126 Cf. among others Madrid 1983 (Questions Relating to Security in Europe: Principles), cited in: OSCE HDC, p. 10; Moscow 1991, cited in:

OSCE HDG, p. 10; OSCE (2004), MC.DEG/12/04.

127 OSCE (2009), MC.DEC/9/09, p. 37 no. 4; Sofia 2004, cited in: OSCE HDC, p. 223; OSCE 2012, Permanent Council Decision No. 1049:

OSCE Strategic Framework for Police-Related Activities.
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supporting the exchange with civil society orga-
nizations that assist victims of hate crimes.'”®

The UN Committee on the Elimination of Racial
Discrimination (CERD) recommends that Germa-
ny “institute a comprehensive strategy, including
mandatory training, to enhance the understanding
of police, prosecutors and judges of the notion

of racial discrimination and the ways to combat
it”.'” The European Commission against Racism
and Intolerance (ECRI) also “recommends that
the German authorities intensify their efforts to
provide training to police officers, prosecutors and
judges on issues pertaining to the implementation
of criminal legislation addressing racism and racial
discrimination, in order to ensure that all offences
with racist motivations, whether or not they fall
into the category of extremist crimes, are proper-
ly identified and dealt with as racially motivated
offences.”’® The NSU Committee of Inquiry also
called for a “culture of error” in police organi-
zations and thus a reflection on their own work

as well as an institutional willingness to accept
discourse and critique.''

Knowledge about international and national
norm-setting (including on hate crimes or the
General Equal Treatment Act / AGG) and how to
handle them varies according to the individual
training and education centre in the Federal Re-
public of Germany: There are institutions that do
not see any links to the topics they cover in their
training'®* and institutions that go into detail on

these topics. Special training materials for police
on discrimination and hate crimes were not men-
tioned by the institutions.

Human rights and fundamental rights were usually
listed as cross-cutting topics (e. g. by the Federal
Police Force'®)."* They are solidly anchored in the
curriculum primarily in regard to international top-
ics or assignments abroad and/or as sub-topics in
the subject Ethics or Professional Ethics as well as
in State or Constitutional Law courses.'® Courses
on the topic “Human Rights and the Police” were
recently offered by the Brandenburg State Police
Academy (FHPol) and the Rhineland-Palatinate
State Police Academy (HdP).

The prohibition of discrimination is a subject in
education and training much less frequently;
however, it was listed as a cross-sectional task by
a few institutions.

In the case of the Federal Police Force, hate
crimes are a topic covered in State and Constitu-
tional Law / Civic Education."™

The Bremen School of Public Administration (Hf0)
is a best practice example. In the module “Hate
Crimes - Politically Motivated Crime”, it discuss-
es characteristics of hate crimes, victim groups,
effects of victimization and prevention.'® There
are hardly any explicit references to particularly

128 OSCE (2009), MC.DEC/9/09, p. 37 no.8; Brussels 2006 (Decisions: Decision No. 13/06 on Combating Intolerance and Discrimination and
Promoting Mutual Respect and Understanding), cited in: OSCE HDC, p. 224.
OSCE (2004), MC.DEC/12/04; PC.DEC/633, cited in: OSCE HDC, p. 223; OSCE (2012), PC.DEC/ 1049; OSCE (2006), MC.DEC/13/06,
cited in: OSCE, HDC, p. 224; OSCE (2004), MC.DEC/12/04; PC.DEC/621; PC.DEC/633, cited in: OSCE HDC, p. 223; OSCE (2007), MC.

DEC/10/07; MC.DEC/9/09, p. 225.
129 CERD (2015): Concluding Observations, pp. 7 ff.
130 ECRI Report (2008), p. 17, Recommendation no. 23.

131 German Bundestag (2013): Printed Paper 17/14600, p. 909, 1.2, p. 911, 1. 19.

132 For example in Mecklenburg-West Pomerania.

133 CERD (2013): State Party’s Report from the Federal Republic of Germany, p. 25.
134 Individual institutions describe fundamental and human rights as basic topics in their professional ethos (e. g. Lower Saxony Police Academy,

Brandenburg Police Academy).

135 Among others, Brandenburg Police Academy, p. 2, Lower Saxony Police Academy, p. 5, Thuringia, p. 2, Bremen School of Public Administra-

tion, pp. 2 and 4.

136 E.g. North Rhine-Westphalia School of Public Administration, Saarland School of Public Administration (FHSV) p. 1, Federal University of

Applied Administrative Sciences (HS Bund), pp. 2ff.

137 Cf. Response from the Federal University of Applied Administrative Sciences, p. 2.

138 Bremen School of Public Administration.
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discriminated groups in the education and training

programmes.'”’

The topic of victim protection is usually discussed
generally without explicitly mentioning hate
crimes. A study of the Saxony-Anhalt State Police
Academy that looked at how the police deal with
migrant victims in racist crimes noted an urgent
need for action in this area in particular: For
example, the study found that there were clear
indications of a lack of sensitivity on the part of
police officers when dealing with migrant victim
witnesses in bias-motivated criminal offences.'’
The Brandenburg FHPol addresses the topic of
victim protection and dealing with victims in a
sustainable way: A five-day course on “Victim Pro-
tection” informs participants about co-operation
with victim assistance organizations including
the Victim Perspective Brandenburg (Opferper-
spektive Brandenburg) that supports victims of
right-wing, racist and anti-Semitic violence.'*'
Co-operation or exchanges with civil society
organizations and specialized organizations to
protect victims of hate crimes are generally rare.
In Saxony-Anhalt, however, there is co-operation
with the Mobile Victim Counselling Halle (Mobile
Opferberatung Halle) and the Workers’ Welfare
Association (Arbeiterwohlfahrt)."

Migrants and foreigners are always seen as
subjects of investigation. They are a topic in
modules on international co-operation. All edu-
cational and training institutions have modules
such as “International Police Work”, “Migration
and Crime”, “Migration and Extremism”, and “Is-
lam” or “Salafism”. The content here focuses on
“cultural aspects of the Arabian region” and “our
own and foreign cultural standards” among other
aspects.'* The topics extremism and terrorism,

often specifically right-wing extremism, are also
covered.

Lawyers, NGOs and researchers point out the
danger of generalizing negative attributions being
taught about non-citizens, migrants and people
with religions other than that of the majority soci-
ety that then result in bias being strengthened.'
With this in mind, possible bias and generalized
links of minorities, migrants and non-citizens with
crime, extremism and terrorism must be counter-
acted.

At the Lower Saxony Police Academy (PA), this
topic is therefore discussed: In their education
one aspect is the “deconstruction of the cultural-
ist assumptions of crime by migrants that are of-
ten held by new students”.'”® In class, discussions
centre on theories of crime, increased tendency
to report crimes committed by migrants, negative
consequences of selective suspicions and dealing
with civil diversity.'*

In order to achieve the best possible performance
by the investigating authorities and avoid problem-
atic behavioural patterns, several institutions rely
on promoting social skills (e. g. conflict-solving
skills, self-reflection).

Several Bundeslander have now set up police
complaint offices (including Saxony), some Bunde-
slander have independent complaint offices: In
Rhineland-Palatinate in 2014, a police representa-
tive was established under the citizens’ represen-
tative to report to the parliamentary Committee of
the Interior. Complaints about police and internal
grievances are recorded. In Schleswig-Holstein in
2016, a representative for the Land’s police was
appointed to process citizens’ complaints and
assist police officers with internal problems. The

139 However, the North Rhine-Westphalia School of Public Administration discusses disabled and homeless persons as particularly vulnerable

groups, the Rhineland-Palatinate State Police Academy mentions disabled persons, and several institutions discuss refugees. As part of its
further education programme, Brandenburg deals explicitly with anti-Semitism and Islamophobia in the digital learning application “Basic

Knowledge on Right-Wing Extremism”.
140 Asmus/Enke 2016, p. 147.
141 Brandenburg State Police Academy.
142 Response from Saxony-Anhalt.

143 Response to survey on education and further training of police (2016).

144 Lawyers /NGOs / Researchers (2015).
145 Response from Lower Saxony Police Academy.
146 Ibid., pp. 3ff.
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position has comprehensive authority such as the
right to question, view files and carry out inspec-
tions; in addition, civil society organizations can
file complaints.'”

The topic of hate crimes is dealt with insufficiently
in education and training of legal professionals, as
well. The German Judicial Academy, a continuing
education institution for judges and public prose-
cutors, offers the courses “Political Extremism -
Challenge for Society and Judiciary” and “Right-
Wing Radicalism and Neo-Nazism - Most Recent
Trends” as part of its programme in 2016'*. While
the first course is not a qualification in the area of
hate crimes but instead maintains the extremism
term, in the second a reflection on the NSU has
been included. Besides this, there are courses
with titles such as “Justice and Judaism”, “The
National-Socialist Judiciary and Coming to Terms
with It”, “Religious Pluralization - A Challenge for
our Legal Order” and “Intercultural Competency”.
In the area of victim protection, a general course
on “Sentencing, Victim Protection and Adhesion”
as well as a course on new aspects of victim
protection law are offered; there are no specific
courses on victims of hate crimes.

In the Final Declaration from the Judicial Summit
against extremist violence in March 2016, it was
announced that specific further education modules
are to be developed to encourage judges and public
prosecutors to react appropriately to the sharp in-
crease in xenophobic and hate-motivated crimes.'’

3.6 Victim Support and Counselling
The OSCE promotes the support of persons who
were victims of bias-motivated crimes. In light
of the fact that unreported crimes could lead to
governments not reacting adequately and taking

too few measures in this area, States are called
on to take appropriate measures to encourage
victims to report hate crimes.' Besides this, in
co-operation with relevant actors, States are to
explore ways to provide victims of hate crimes
with access to counselling, legal and consular
assistance as well as effective access to justice."
Victims can request assistance from the Federal
Office of Justice as “Hardship Benefit for Victims
of Extremist Attacks” regardless of whether or not
the perpetrators have been caught.' Victims may
take legal action to assert their civil-legal claims.
Depending on the crime, in criminal proceedings,
they can be joint plaintiffs, sometimes with vic-
tims’ defence counsel.

An obstacle to the legal representation, however,
is the risk of carrying the costs, as the regulations
on providing assistance for the cost of proceed-
ings force some of the victims to pay the costs

up front or carry them themselves.' The author-
ities rarely make proactive use of victim-friendly
regulations such as victim protection counsellors
accompanying the victims to questioning and
court dates.”™

Civil society counselling centres convey knowl-
edge about victims’ rights as well as psychologi-
cal, legal and financial support - however, these
centres are not yet widespread. Since the early
2000s there have been independent counselling
centres for victims of hate crimes in the East
German Bundeslander and in Berlin. Since 2015,
the establishment of these specialized counsel-
ling centres has also been furthered in the West
German Lander - financially supported by the
federal programme “Live democracy!” as well as
a few programmes by the Lander. The developing
structures are mostly oriented on the common

147 In addition, Thuringia is currently reviewing the establishment of a confidential police agency as a direct point of contact for police officers

and victims.

148 http://www.deutsche-richterakademie.de/icc/drade/med/0fd/0fdb0047-318f-4144-577d-156350fd4

22,1111 11 11-1111-1111-1111-111111111111.pdf

149 BMJV: Final Declaration of the Judicial Summit on 17 March 2016; url: http: //www.bmjv.de /SharedDocs/Downloads/DE /Artikel /03172016 _

Abschlusserkl%C3 %A4rung_Justizgipfel.html?nn=6704238
150 OSCE (2009), MC.DEC/9/09, p. 2 no. 3.
151 OSCE (2009), MC.DEC/9/09, p. 2 no. 5.

152 https://www.bundesjustizamt.de /DE/Themen/Buergerdienste /Opferhilfe /extremistisch /Haerteleistung.html

153 Lawyers A. Hoffmann/B. Elberling, in: ezra 2014, p. 41.

154 Interview with lawyer on 20 April 2016; interview with senior public prosecutor R. Késtner-Hengst on 6 April 2016, in: ezra 2014, p. 40.
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quality standards, but due to limited funding their
coverage is not (yet) complete.'

The projects are mostly organized by the Associ-
ation of Counselling Centres for Victims of Right-
Wing, Racist and Anti-Semitic Violence (VBRG e.V.)

and are almost exclusively financed by public funds.

The counselling centres are active on two levels:
Firstly with practical support of the victims and
the affected environment in dealing with the ma-
terial and immaterial effects of the attack as well
as strengthening their ability to act. There is also
psychosocial assistance, help in completing com-
pensation requests, information about rights and
obligations in criminal proceedings and, if neces-
sary, providing contacts for psychotherapists and
lawyers. The support is conceptualized to have a
low threshold in the sense that the counsellors
are proactive, there is outreach on the part of the
counsellors, it is confidential or even anonymous,
biased in favour of the victim, independent, and it
is focused on solutions, resources, and the task.'

Secondly, activities are conducted according to
the theory of intervention to positively change the
social environment that shares responsibility for
marginalized groups becoming the target of vio-
lence and exclusion. On the case level, local inter-
ventions are done: discussions are held with local
actors, events are organized and public relations
work is done. Beyond the individual cases, the
counselling centres are the lobby for the victims
of hate crimes by acting as experts in a parlia-
mentary context, conducting public relations and
lobbying work and ensuring there is independent
monitoring by civil society.

On the regional level, there are some counselling
projects directed at specific groups of affected

persons, for example the gay Anti-Violence Project
MANEO in Berlin."™

In the context of their work, the general police
representatives for victim protection are also
available as contacts for victims of hate crimes.
The NSU Committee of Inquiry recommends that
the “communication with the victims or the sur-
viving dependents [...] should be done by officers
who have received special training in this area.”'®
There are almost no special competencies.

Several Bundeslander (including Hesse, Lower
Saxony, Rheinland-Palatinate, Berlin) have ap-
pointed specialized contact persons for same-sex
lifestyles. In Berlin in 2014, this position was re-
named as the Contact for LSBTI.'® The goal of the
Berlin Office, which is considered a best practice
example, is to improve the protection of victims
with confidence-building measures, to shed con-
siderable light on the dark field of homophobic
and transphobic violence, to conduct prevention
and educational work, to promote internal police
education and training on crimes against LSBTI
and to provide support for complaints against the
police.”® A few public prosecutor’s offices have
also appointed contact persons for same-sex life-
styles who have been assigned to handle homo-/
bi- and transphobic criminal offences and place
particular importance on providing information for
the victims.''

Because the authorities have only a few or no
specialized points of contact, the police and
public prosecutor’s offices’ co-operation with the
affected groups and counselling centres has not
been able to be implemented well as of yet. Joint
prevention and education strategies can only be
developed selectively depending on whether a
knowledgeable person is coincidentally available.

155 Verband der Beratungsstellen gegen rassistische, rechte und anti-semitische Gewalt (Association of Counselling Centres against Racist,
Right-Wing, and Anti-Semitic Violence) (VBRG) on 12 April 2016; Response to a survey of the Turkish Community Berlin-Brandenburg, p. 2.
The funds provided by the federal government totalling EUR 50,000 (2015; since 2016: EUR 70,000) are not sufficient to establish an ade-

quate counselling structure.

156 Verband der Beratungsstellen gegen rassistische, rechte und anti-semitische Gewalt (Association of Counselling Centres against Racist,
Right-Wing, and Anti-Semitic Violence) (VBRG): Quality Standards for Professional Counselling, 2015.

157 http://maneo.de/en

158 Final Report by the NSU Committee of Inquiry, Bundestag Printed Paper 17/14600, p. 862.

159 Lesbians, Gays, Bisexuals, Transsexuals and Intersexual Persons.

160 Tischbier/Loher 2012, in: Der Polizeiprasident in Berlin [The police president in Berlin] (ed.), p. 3.
161 Contribution from the Berlin public prosecutor’s office. In: MANEO-Jahresbericht 2014 [MANEO Annual Report 2014], pp. 93ff.
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3.7 Political Measures for Aware-
ness-Raising

The Ministerial Council “commits to take appro-
priate measures, in conformity with respective
constitutional systems, at the national, regional
and local levels to promote tolerance and non-dis-
crimination as well as to counter prejudices and
misrepresentation, particularly in the field of
education, culture and information.”'®” Important
political measures mentioned by the OSCE are
the “development of comprehensive domestic
education policies and strategies”, “increased
awareness-raising measures” and “human rights
education” starting at an early age'®. The partici-
pating States are to strengthen their partnerships
with civil society organizations to better combat
discrimination and hate crimes, including by
establishing local, regional and national consulta-
tion mechanisms. When creating national strat-
egies and programmes, affected groups such as
migrants and Roma and Sinti are explicitly to be
involved in the process. The NSU Committee of
Inquiry’s final report from all parties represented
in the German Bundestag recommended ex-
panding federal support by involving civil society
actors and academic competency more in the
development and implementation of measures.

In particular, the goal must be to promote mobile
counselling and victim counselling against right-
wing extremism, racism and anti-Semitism by
independent institutions and to promote other civil
society organizations and initiatives in educational
and awareness-raising work.

3.7.1 Federal Programmes and Activities
“Solidarity with Participation”: The federal pro-
gramme, headed by the Federal Ministry of the
Interior, promotes projects for democratic par-
ticipation and against extremism. The Ministry’s
Federal Agency for Civic Education (BpB) imple-
ments the programme. First initiated in 2011 as
an instrument for promoting regional associations,
clubs and those who disseminated information

in structurally weak regions of East Germany, in
2016 the programme was opened to include West
Germany. Projects, especially by organizations

162 OSZE (2002), MC.DEC/6/02, Para.4.
163 OSZE (2006), MC.DEC/13/06.
164 Responses of civil society to the author’s survey.

who work with volunteers - such as sport clubs,
volunteer firefighters and technical aid associa-
tions - can receive funding and are then part of a
target group for government coaching, qualifica-
tion and supervision programmes.

The programme has no explicit conceptual focus
on the topics of protection against discrimination,
human rights or diversity / society of immigra-
tion; instead, it is based on the idea of promoting
structures in East Germany and on the concept of
“extremism”, which means that the perception of
the problem is focused on political organizations
and activities that the Federal Republic’s political
system wants to eliminate aggressively.

According to criticism from civil society actors,
the programme’s second pillar “democratic partic-
ipation” tends to be contradicted by guidelines on
content and structure.'* Supervision, training and
scientific support by the authorities is provided,
but, for example, there are no provisions for youth
project participants to have a say in shaping their
project.'®

“Live democracy!” The federal programme has
been carried out by the Federal Ministry of Family
Affairs, Senior Citizens, Women and Youth since
2015 to directly implement recommendations
from the German Bundestag’s first NSU Com-
mittee of Inquiry (2012-2013). The programme
responds to local, regional and national needs for
action with a subsidy for already existing struc-
tures and new ideas. It is evaluated and there is
scientific support.

Nationwide, “Partnerships for Democracy” sup-
ports towns in developing and implementing ac-
tions plans to promote democracy and diversity. In
all sixteen Lander, mobile counselling and “democ-
racy centres” for counselling victims and those
who have withdrawn from society are supported
as well as non-governmental organizations that
are developed with “structural support into federal
government organizations”. In addition, the devel-
opment of model projects on selected phenomena

165 BMI (2016): http://www.zusammenhalt-durch-teilhabe.de; Survey of civil society.
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of group-based hate, on strengthening democracy
in rural areas and on preventing radicalization are
supported. The focus on target groups and those
affected by (1) racism and racist discrimination,
(2) current forms of anti-Semitism, (3) current
forms of Islamophobia, (4) antigypsyism, (5)
homophobia and transphobia and (6) anti-discrim-
ination (early prevention, primary school age) are
for the most part consistent with the priorities set
by the OSCE and ODHIR."** Numerous civil society
actors and organizations for those affected praise
the programme as a best practice example.'”’
Both “Live democracy!” and “Solidary with Par-
ticipation” received significantly more funding
corresponding to the parliamentary NSU investi-
gations and as part of the federal government’s
Asylum Pact.

Besides this, in the coalition negotiations the
government agreed on expanding the “Federal
Republic of Germany’s National Plan of Action on
Combating Racism, Xenophobia, Anti-Semitism
and Intolerance Related to These” to include the
topic of homophobia and transphobia.'® Civil so-
ciety actors criticize that at the current time (April
2016) no details about the creation of the plan are
known and it remains unclear as to how civil soci-
ety, including associations for the affected groups,
are to be included, especially considering the fact
that the end of the legislative period (September
2017) is fast approaching.'®’

3.7.2 Programmes in the Lander

In most Lander there are programmes on democ-
racy promotion that are primarily directed against
“right-wing extremism”, and in most cases this is
the perspective from which they discuss the top-
ics of discrimination and protection from discrim-
ination. All East German Lander (including Berlin)
have such programmes as well as the Western
Lander Hamburg, Schleswig-Holstein, Hesse and

166 BMFSF] (2016): https://www.demokratie-leben.de

Bavaria. In others, Baden-Wuerttemberg, Low-

er Saxony and North Rhine-Westphalia, similar
programmes are being negotiated. In Saarland,
Bremen and Rhineland-Palatinate there are as

yet no such programmes. However, the existing
programmes differ greatly in regard to the concep-
tualization of their content and their inclusion of
civil society organizations such as NGOs.

A good practice example according to the OSCE
commitments is “Hamburg - City with Civic Cour-
age. Land programme to promote democratic cul-
ture and prevent and combat right-wing extrem-
ism”. This programme, headed by the Agency for
Labour, Social and Family Affairs and Immigration,
has been implemented since 2014. It seeks in par-
ticular to counteract “perceptions of inequality”
and degrading actions, prevent prejudices, sup-
port those affected by bias-motivated crimes and
thereby to promote an inclusive society. In the ear-
ly stages of developing the programme, numerous
government (all senators, police / state protection,
Office for Protection of the Constitution) and civil
society actors (e. g. citizens’ coalitions, mobile
counselling centres, sport associations) were
included, and their participation remains clearly
visible in the implementation process."””

On the opposite end of the spectrum is the
Bavarian programme “Action Plan against Right-
Wing Extremism” that was put together in 2009
as a reaction to a suspected right-wing extremist
assassination attempt of a high-ranking police
director. It is co-ordinated by the Ministry of the
Interior and did not include anyone other than
state agencies in its development or implementa-
tion. Its staff is recruited from among the police
and the staff of the Office for the Protection of
the Constitution. The core element - which was
initiated with the action plan - is the Bavarian
Information Office Against Extremism (BIGE). It
engages in work on information, advising and net-

167 Responses to survey of civil society actors including the Central Council of Jews in Germany, the Central Council of German Sinti and Roma,

and the Initiative of Black Germans (ISD-Bund e. V.).

168 Stems from UN Commitment / Durban. Cf. Coalition Agreement between SPD and CDU/CSU (2013), p. 105.
169 Response from survey of the Lesbian and Gay Association in Germany (LSVD) in April 2016.

170 http://www.hamburg.de/landesprogramm/ (Last accessed: 2 April 2016). Berlin’s programme is also evaluated positively; it has success-
fully achieved a similarly broad integration of state and civil society actors and the programme is further developed in a learning process.
Cf. on this among others the interview with the Anne Frank Zentrum in Berlin on 30 March 2016.
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working to combat both right-wing and left-wing
extremism. Protection from discrimination plays
no role in this."”"

Overall, the positive summary is that in both

the programmes of the federal government and
Lander governments there is a trend toward deal-
ing more with discrimination and an increasing in-
clusion of civil society organizations. There is also
an increase in the consideration of those affected
by discrimination and hate crimes, which is an aim
of the OSCE and the German Bundestag.

There is room for improvement, however, in

the conceptualization of several programmes;
although exchange and co-operation between gov-
ernment authorities and civil society actors exist
in many areas that is not yet the case everywhere.
More comprehensive consultation mechanisms at
the local, regional and national levels should be
established.

4 Conclusion

At the legislative level, Germany is largely in line
with the OSCE standards - as shown by the new
wording of the regulations on sentencing in the
Criminal Code. However, there continues to be a
lack of important discrimination characteristics
(LGTBI, disability, homelessness) in the legal texts,
and a mere catch-all characteristic seems insuffi-
cient. Particular deficiencies must be noted in the
application of the laws, especially when dealing
with those affected by hate crimes. The implemen-
tation of the OSCE requirement for co-operation
between the state and civil society could be im-
proved in the area of judicial and interior agencies.

It is recommended that process statistics be
introduced to collect data on hate crimes with the
inclusion of the characteristics of those affected.

The increasing orientation of programmes from
the federal and Lander governments related to
preventing discrimination and hate crimes and the
consideration of key affected groups is a welcome

development and should be strengthened nation-
wide.

There is a need for action in the area of continuing
education for police and the judiciary. Here mea-
sures should be taken to raise awareness of the
OSCE commitments and the national legislation
on the topics of equal treatment and protection
against discrimination, prosecution of hate crimes
and how to protect and deal with victims of hate
crimes; it should be ensured that they are accept-
ed and implemented in everyday professional life.

5 Bibliography

Asmus, Hans-Joachim/Enke, Thomas (2016):
Der Umgang der Polizei mit migrantischen Op-
fern. [The police’s treatment of migrant victims.]
Wiesbaden.

Aydin, Oykii Didem (2006): Die strafrechtliche
Bek&mpfung von Hassdelikten in Deutschland
und in den Vereinigten Staaten von Amerika. [The
criminal-legal combating of hate crimes in Germa-
ny and the United States of America.] Freiburg.

Bavarian Ministry of the Interior (2009): Bay-
erisches Handlungskonzept gegen Rechtsextrem-
ismus. [Bavarian action plan against right-wing
extremism.] Decision by the Ministerial Council
on 12 January 2009. https://www.bayern-ge-
gen-rechtsextremismus.bayern.de /wissen/ex-
ternes-material /Handlungskonzept%20Rechtsex-
tremismus.pdf (Last accessed: 22 April 2016).

Bavarian Government (no date): Uber die Bayeri-
sche Informationsstelle gegen Extremismus [On
the Bavarian Information Office Against Extrem-
ism] (BIGE). https://www.bayern-gegen-rechtsex-
tremismus.bayern.de /ueber-die-bayerische-in-
formationsstelle-gegen-extremismus-bige (Last
accessed: 2 April 2016).

Bleich, Erik/Hart, Ryan K (2008): Quantifying
Hate: The Evolution of German Approaches to
Measuring ‘Hate Crime’. In: German Politics, Vol-
ume 17, No. 1, March 2008, pp. 63-80.

171 Bavarian Ministry of the Interior (2009); Bavarian government (no date); Bavarian Ministry of the Interior (2009); Bavarian government (no

date); Response from Bavaria to the author’s survey.


https://www.bayern-gegen-rechtsextremismus.bayern.de/wissen/externes-material/Handlungskonzept%20Rechtsextremismus.pdf
https://www.bayern-gegen-rechtsextremismus.bayern.de/wissen/externes-material/Handlungskonzept%20Rechtsextremismus.pdf
https://www.bayern-gegen-rechtsextremismus.bayern.de/wissen/externes-material/Handlungskonzept%20Rechtsextremismus.pdf
https://www.bayern-gegen-rechtsextremismus.bayern.de/ueber-die-bayerische-informationsstelle-gegen-extremismus-bige
https://www.bayern-gegen-rechtsextremismus.bayern.de/ueber-die-bayerische-informationsstelle-gegen-extremismus-bige
https://www.bayern-gegen-rechtsextremismus.bayern.de/ueber-die-bayerische-informationsstelle-gegen-extremismus-bige

32

TOLERANCE AND NON-DISCRIMINATION

Bundestag Committee on Culture and Media
(2016): Public expert discussion “Working Condi-
tions of Journalists - Insults, Threats and Phys-
ical Assaults”. 13 January 2016. https://www.
bundestag.de /dokumente /textarchiv/2016/
kw02-pa-kultur-medien /400394 (Last accessed:
22 April 2016).

Butterwegge, Christoph (no year): Garanten
eines ruhigen Gewissens trotz Ausgrenzung von
und Gewalt gegen Migrant(inn)en. Uber die Rolle
von Kulturrassismus und Standortnationalismus
beim Bau der Wohlstandsfestung (West-)Euro-

pa [Guarantees for a good conscience despite
exclusion of and violence against Migrants. On the
role of cultural racism and location-based nation-
alism in the establishment of the (West) European
stronghold of wealth]. (no year): http://www.
christophbutterwegge.de /texte /Rassismus.pdf
(Last accessed: 19 April 2016).

CERD (2015): Concluding Observations on the
19th-22nd State Party’s Report from the Federal
Republic of Germany, 30 June 2015.

CERD (2001): Concluding observations of the
Committee on the Elimination of Racial Discrimi-
nation (CERD): Germany.

Coester, Marc (2008): Hate Crimes. Frankfurt am
Main.

Decker, Oliver/ Kiess, Johannes/ Brahler, El-
mar (2014): Die stabilisierte Mitte. Rechtsextreme
Einstellung in Deutschland 2014 [The stabilized
middle. Right-wing extremist attitudes in Germany
2014]. Leipzig.

German Institute for Human Rights (2015):
Parallel Report to the UN Committee on the Elimi-
nation of Racial Discrimination (CERD).

German Institute for Human Rights (2014):
Strafverfolgung muss effektiver werden [Criminal
prosecution must become more effective]. In:
aktuell 3/2014.

European Commission against Racism and
Intolerance (ECRI) (2014): ECRI Report on Ger-
many (fifth cycle), passed on 5 December 2013.
Strasbourg, published on 25 February 2014.

European Commission against Racism and In-
tolerance (ECRI) (2009): ECRI Report on Germa-
ny (fourth cycle), passed on 19 December 2008.
Strasbourg, published on 26 May 2009.

European Commission against Racism and
Intolerance (ECRI) (2004): ECRI Report on Ger-
many (third cycle), passed on 5 December 2003.
Strasbourg, published on 8 June 2004.

European Commission against Racism and In-
tolerance (ECRI) (1998): ECRI Report on Germa-
ny. Strasbourg, March 1998.

Federal Criminal Police Service (2010): Infor-
mationen zum polizeilichen Definitionssystem
Politisch motivierte Kriminalitat. [Information on
the police definition system for politically motivat-
ed crime.] Meckenheim, Updated 1 July 2010.

Federal Office for Anti-Discrimination (ed.)/
Kugelmann, Dieter (2015): Moglichkeiten effek-
tiver Strafverfolgung bei Hasskriminalitat. [Possi-
bilities for effective criminal prosecution of hate
crimes.] Legal Analysis.
http://www.antidiskriminierungsstelle.
de/SharedDocs/Downloads/DE/aktu-
elles/20150407_Rechtsgutachten_Hasskrim-
inalitaet.pdf?__blob=publicationFile&v=1 (Last
accessed: 19 April 2016).

Federal Ministry of Justice and Consumer
Protection (2016): Abschlusserklarung des
Justizgipfels am 17.3.2016. [Final declaration
from the Conference of the Ministers of Justice on
17 March 2016] https://www.bmjv.de/Shared-
Docs/Downloads/DE/Artikel/03172016_Ab-
schlusserklarung_Justizgipfel.pdf?__blob=publica-
tionFile&v=1 (Last accessed: 19 April 2016).

Federal Ministry of the Interior (2015): Politisch
motivierte Kriminalitat im Jahr 2014. Bundesweite
Fallzahlen. [Politically motivated crime in 2014.
Nationwide case numbers.]


https://www.bundestag.de/dokumente/textarchiv/2016/kw02-pa-kultur-medien/400394
https://www.bundestag.de/dokumente/textarchiv/2016/kw02-pa-kultur-medien/400394
https://www.bundestag.de/dokumente/textarchiv/2016/kw02-pa-kultur-medien/400394
http://www.christophbutterwegge.de/texte/Rassismus.pdf
http://www.christophbutterwegge.de/texte/Rassismus.pdf
http://www.antidiskriminierungsstelle.de/SharedDocs/Downloads/DE/aktuelles/20150407_Rechtsgutachten_Hasskriminalitaet.pdf?__blob=publicationFile&v=1
http://www.antidiskriminierungsstelle.de/SharedDocs/Downloads/DE/aktuelles/20150407_Rechtsgutachten_Hasskriminalitaet.pdf?__blob=publicationFile&v=1
http://www.antidiskriminierungsstelle.de/SharedDocs/Downloads/DE/aktuelles/20150407_Rechtsgutachten_Hasskriminalitaet.pdf?__blob=publicationFile&v=1
http://www.antidiskriminierungsstelle.de/SharedDocs/Downloads/DE/aktuelles/20150407_Rechtsgutachten_Hasskriminalitaet.pdf?__blob=publicationFile&v=1
https://www.bmjv.de/SharedDocs/Downloads/DE/Artikel/03172016_Abschlusserklärung_Justizgipfel.pdf?__blob=publicationFile&v=1
https://www.bmjv.de/SharedDocs/Downloads/DE/Artikel/03172016_Abschlusserklärung_Justizgipfel.pdf?__blob=publicationFile&v=1
https://www.bmjv.de/SharedDocs/Downloads/DE/Artikel/03172016_Abschlusserklärung_Justizgipfel.pdf?__blob=publicationFile&v=1
https://www.bmjv.de/SharedDocs/Downloads/DE/Artikel/03172016_Abschlusserklärung_Justizgipfel.pdf?__blob=publicationFile&v=1

TOLERANCE AND NON-DISCRIMINATION

33

https://www.bmi.bund.de /SharedDocs/
Downloads/DE/Nachrichten /Pressemitteilun-
gen/2015/05/pmk-2014.pdf?__blob=publica-
tionFile (Last accessed: 19 April 2016).

Federal Ministry of the Interior (2015): Ver-
fassungsschutzbericht 2014 [2014 Report from
the Federal Office for the Protection of the Consti-
tution]. Berlin.

FRA (2015): Protection against discrimination on
grounds of sexual orientation, gender identity and
sex characteristics in the EU. Comparative legal
analysis. Vienna 2015.

Finkbeiner, Florian/Schenke, Julian/
Trittel, Katharina/Schmitz, Christopher/
Marg, Stine (2016):

PEGIDA: Aktuelle Forschungsergebnisse [Cur-
rent research findings]. Géttinger Institut fir
Demokratieforschung. (Gottingen Institute of
Democracy Research.)

http:/ /www.demokratie-goettingen.de/
blog/pegida-2016-studie. (Last accessed:

19 April 2016).

Friedrich Ebert Foundation - Forum Berlin
(2013): Lagebild mit politischer Brisanz. Zur
kriminalstatistischen Erfassung rechtsextremer
Straftaten [Current situation with political sensitiv-
ity. On gathering criminal statistics on right-wing
extremist crime]. Summary of the Conference on
30 August 2013.

German Federal Government (2013): State Par-
ty’s Report from the Federal Republic of Germany
to the UN Committee on the Elimination of Racial
Discrimination (CERD).

Glet, Alke (2011): Sozialkonstruktion und stra-
frechtliche Verfolgung von Hasskriminalitat in
Deutschland [Social construction and criminal
prosecution of hate crimes in Germany]. Freiburg.

Heitmeyer, Wilhelm (ed.): Deutsche Zustande.
Band 1-9 [Conditions in Germany. Vols. 1-9],
Suhrkamp: Frankfurt am Main 2002-2011.

Human Rights Watch (2011): Die Reaktion des
Staates auf “Hasskriminalitat” in Deutschland [The
reaction of the state to ‘hate crimes’ in Germa-
ny]. Berlin, 8 December 2011.

http:/ /www.hrw.org/sites /default /files/
related_material /2011%2012 %2007 %20Hate-
CrimesPaper_German_0.pdf (Last accessed:

19 April 2016).

Jugendschutz.net (2015): Rechtsextremismus
online beobachten und nachhaltig bekdmpfen.
Bericht Uber Recherchen und MaBnahmen im
Jahr 2014 [Monitoring and combating right-wing
extremism online in a sustainable way. Report on
research and measures in 2014]. Mainz.

Lang, Kati (2011): Mit Recht gegen Rechts. Sta-
atliche Verfolgung rechtsmotivierter Gewalttaten
[Using the law against the right. State prosecution
of right-wing-motivated violence]. In: RAA Sachsen
e.V. (ed.). Todliche Realitéaten [Deadly Realities].
Dresden 2011.

Lang, Kati (2011): Hau ab Du Penner — Gewalt
gegen Wohnungslose [Get Lost, Loser - Violence
against the Homeless]. In: wohnungslos, 4/2011,
pp. 131-134.

Lang, Kati (2014): Vorurteilskriminalitat [Bias-Mo-
tivated Crime]. Baden-Baden.

Lang, Kati (2015): Hintergrundpapier “Paral-
lelbericht zum deutschen Staatenbericht an die
VN- Antirassismuskommission” [Background
paper “Parallel report on the German State party’s
report to the UN Anti-Racism Committee”].

http:/ /rassismusbericht.de /wp-content /up-
loads/Hintergrundpapier-Dr-Kati-Lang.pdf

Lawyers / NGOs / Researchers (2015): Parallel
Report to the 19th - 22nd State Party’s Report
from the Federal Republic of Germany to the UN
Committee on the Elimination of Racial Discrim-
ination (CERD): Institutional Racism using the
Example of the Case of the Terrorist Group “Na-
tional-Socialist Underground” (NSU) and Neces-
sary Steps to Protect Individuals and Groups from
Racial Discrimination.


https://www.bmi.bund.de/SharedDocs/Downloads/DE/Nachrichten/Pressemitteilungen/2015/05/pmk-2014.pdf?__blob=publicationFile
https://www.bmi.bund.de/SharedDocs/Downloads/DE/Nachrichten/Pressemitteilungen/2015/05/pmk-2014.pdf?__blob=publicationFile
https://www.bmi.bund.de/SharedDocs/Downloads/DE/Nachrichten/Pressemitteilungen/2015/05/pmk-2014.pdf?__blob=publicationFile
https://www.bmi.bund.de/SharedDocs/Downloads/DE/Nachrichten/Pressemitteilungen/2015/05/pmk-2014.pdf?__blob=publicationFile
http://www.demokratie-goettingen.de/blog/pegida-2016-studie
http://www.demokratie-goettingen.de/blog/pegida-2016-studie
http://www.hrw.org/sites/default/files/related_material/2011%2012%2007%20HateCrimesPaper_German_0.pdf
http://www.hrw.org/sites/default/files/related_material/2011%2012%2007%20HateCrimesPaper_German_0.pdf
http://www.hrw.org/sites/default/files/related_material/2011%2012%2007%20HateCrimesPaper_German_0.pdf
http://rassismusbericht.de/wp-content/uploads/Hintergrundpapier-Dr-Kati-Lang.pdf
http://rassismusbericht.de/wp-content/uploads/Hintergrundpapier-Dr-Kati-Lang.pdf

34

TOLERANCE AND NON-DISCRIMINATION

Linde, Christian (2004): “Obdachlose” als Opfer
struktureller, direkter und vierter Gewalt [“The
homeless” as victims of structural, direct and the
fourth power]. In: Berliner Forum Gewaltpraven-
tion, 16/2004.

Link, Christiane (2014): Nicht erwdhnenswert —
Gesetzentwurf zur Hasskriminalitat [Not worth
mentioning: draft law on hate crime]. In: Blog Zeit
Online, 29 August 2014.

http:/ /blog.zeit.de /stufenlos /2014 /08 /29/
nicht-die-erwaehnung-wert-hasskriminalitaet/.
(Last accessed: 19 April 2016).

MANEO - The gay Anti-Violence Project in
Berlin (2015): Jahresbericht 2014 [2014 Annual
report]. Berlin. http://www.maneo.de/infopool/
dokumentationen.html?elD=dam_frontend_
push&docID=984. (Last accessed: 19 April 2016).

Metzger, Frank (2015): Gewaltsamer Ausschluss.
Vor den Augen der Polizei: Neonazis bedrohen
Pressefreiheit [Violent expulsion. In front of the
eyes of the police: neo-Nazis threaten freedom

of the press]. In: apabiz and MBR (ed.): Berliner
Zustande. Ein Schattenbericht liber Rechtsextrem
ismus, Rassismus und Antisemitismus im Jahr
2014, Mai, [Conditions in Berlin. A shadow report
on right-wing extremism, racism and anti-Semi-
tism in 2014, May], pp. 66-72.

Mobile Beratung fiir Opfer rechter, ras-
sistischer und antisemitischer Gewalt (Mobile
Counselling for Victims of Right-Wing, Racist
and Anti-Semitic Violence) (Ezra) (ed.) (2014):
Die haben uns nicht ernst genommen. Eine Studie
zu Erfahrungen von Betroffenen rechter Gewalt
mit der Polizei [They didn’t take us seriously. A
study on the experiences of right-wing violence
victims with the police]. Neudietendorf.

http:/ /www.ezra.de /fileadmin /projekte /Opfer-
beratung/download/EzraStudie_klein.pdf

Schellenberg, Britta (2016): “Liigenpresse”?
“Rechtsextremismus” und “Rassismus” in den
Medien [‘The press lies?’ ‘right-wing extremism’
and ‘racism’ in the media]. In: Frindte, Wolfgang,
Geschke, Daniel, HauBecker, Nicole and Franziska
Schmidtke (ed.): Rechtsextremismus und “Na-
tionalsozialistischer Untergrund”. Interdisziplindre
Debatten, Befunde und Bilanzen [Right-wing ex-
tremism and the ‘National-Socialist Underground’.
Interdisciplinary debates, findings and results].
VS Verlag fiir Sozialwissenschaften: Wiesbaden,
pp. 309-339.

Schellenberg, Britta (2014 /15): Polizeilicher
Umgang mit rassistischer und extrem rechter
Gewalt am Fallbeispiel “Migeln” [Police handling
of racist and right-wing extremist violence using
the example of ‘Migeln’]. In: Méllers/van Ooyen
(ed.): Jahrbuch Offentliche Sicherheit [Yearbook of
Public Security] (JBOS) 2014 /15, pp. 273-282.

Schellenberg, Britta (2014): Rassismus, extrem
rechte Morde und Terrorismus in Deutschland

am Beispiel der Mordserien des “Nationalsozialis-
tischen Untergrunds” (NSU) [Racism, Right-Wing
Extremist Murder and Terrorism in Germany Using
the Example of the Series of Murders by the ‘Na-
tional-Socialist Underground’ (NSU)]. Expertisen
fir Demokratie, 3/2014, pp. 1-20.

Schellenberg, Britta (2014): Die Rechtsextrem-
ismus-Debatte. Charakteristika, Konflikte und ihre
Folgen [The right-wing extremist debate. Char-
acteristics, conflicts and their consequences].
Edition Rechtsextremismus VS-Verlag fiir Sozial-
wissenschaften: Wiesbaden 2014 (2nd edition).

Terkessidis, Mark (2004): Die Banalitat des
Rassismus. Migranten zweiter Generation entwick-
eln eine neue Perspektive [The banality of racism.
Second generation migrants develop a new per-
spective]. Bielefeld.

Tischbier, Maria/L6her, Uwe (2012): Straftaten
gegen Lesben, Schwule, Bisexuelle und Trans-
gender (LSBT) [Crimes against lesbians, gays,
bisexuals and transgender persons (LSBT)]. In: Der
Polizeiprasident in Berlin [The police president in
Berlin] (ed.). Berlin.


http://blog.zeit.de/stufenlos/2014/08/29/nicht-die-erwaehnung-wert-hasskriminalitaet/
http://blog.zeit.de/stufenlos/2014/08/29/nicht-die-erwaehnung-wert-hasskriminalitaet/
http://www.maneo.de/infopool/dokumentationen.html?eID=dam_frontend_push&docID=984
http://www.maneo.de/infopool/dokumentationen.html?eID=dam_frontend_push&docID=984
http://www.maneo.de/infopool/dokumentationen.html?eID=dam_frontend_push&docID=984
http://www.ezra.de/fileadmin/projekte/Opferberatung/download/EzraStudie_klein.pdf
http://www.ezra.de/fileadmin/projekte/Opferberatung/download/EzraStudie_klein.pdf

TOLERANCE AND NON-DISCRIMINATION

35

http://www.berlin.de /imperia/md/con-
tent/polizei/praevention /homosexualitaet/
straftaten_gegen_homosexule_januar_2012.
pdf?start&ts=1326 1084 18&file=straftaten_ge-
gen_homosexuelle_januar_2012.pdf

Tolmein, Oliver (2012): Stellungnahme zur
Anhdrung Gesetzesentwirfe Hasskriminalitat
[Statement on the hearing for the draft laws on
hate crimes]. 13 June 2012.

http:/ /www.bundestag.de /bundestag/auss-
chuesse17/a06 /anhoerungen/archiv/23_Has-
skriminalit__t/04_Stellungnahmen/Stellung-
nahme_Tolmein.pdf

UN High Commissioner for Refugees (UNHCR)
(2015): Protecting Persons with Diverse Sexual
Orientations and Gender Identities: A Global Re-
port on UNHCR’s Efforts to Protect Lesbian, Gay,
Bisexual, Transgender, and Intersex Asylum-Seek-
ers and Refugees, December 2015.

Verband der Beratungsstellen gegen ras-
sistische, rechte und anti-semitische Gewalt
(Association of Counselling Centres against
Racist, Right-Wing, and Anti-Semitic Violence)
(VBRG) (2015): Qualitatsstandards fir eine
professionelle Beratung [Quality standards for
professional counselling]. Berlin, 2015. http://
verband-brg.de/images/qgs.pdf (Last accessed:
19 April 2016).

Verband der Beratungsstellen gegen ras-
sistische, rechte und anti-semitische Gewalt
(Association of Counselling Centres against
Racist, Right-Wing, and Anti-Semitic Violence)
(VBRG) (2015): Handbuch Datenbank [Database
handbook]. Unpublished document, 2016.

Vorlander, Hans /Herold, Maik/Schaller, Ste-
ven (2015): Wer geht zu Pegida und warum? Eine
empirische Untersuchung von PEGIDA-Demon-
stranten in Dresden [Who goes to Pegida and
why? An empirical study of PEGIDA demonstrators
in Dresden]. Center for the Study of Constitution-
alism and Democracy, Dresden.


http://www.berlin.de/imperia/md/content/polizei/praevention/homosexualitaet/straftaten_gegen_homosexule_januar_2012.pdf?start&ts=1326108418&file=straftaten_gegen_homosexuelle_januar_2012.pdf
http://www.berlin.de/imperia/md/content/polizei/praevention/homosexualitaet/straftaten_gegen_homosexule_januar_2012.pdf?start&ts=1326108418&file=straftaten_gegen_homosexuelle_januar_2012.pdf
http://www.berlin.de/imperia/md/content/polizei/praevention/homosexualitaet/straftaten_gegen_homosexule_januar_2012.pdf?start&ts=1326108418&file=straftaten_gegen_homosexuelle_januar_2012.pdf
http://www.berlin.de/imperia/md/content/polizei/praevention/homosexualitaet/straftaten_gegen_homosexule_januar_2012.pdf?start&ts=1326108418&file=straftaten_gegen_homosexuelle_januar_2012.pdf
http://www.berlin.de/imperia/md/content/polizei/praevention/homosexualitaet/straftaten_gegen_homosexule_januar_2012.pdf?start&ts=1326108418&file=straftaten_gegen_homosexuelle_januar_2012.pdf
http://www.bundestag.de/bundestag/ausschuesse17/a06/anhoerungen/archiv/23_Hasskriminalit__t/04_Stellungnahmen/Stellungnahme_Tolmein.pdf
http://www.bundestag.de/bundestag/ausschuesse17/a06/anhoerungen/archiv/23_Hasskriminalit__t/04_Stellungnahmen/Stellungnahme_Tolmein.pdf
http://www.bundestag.de/bundestag/ausschuesse17/a06/anhoerungen/archiv/23_Hasskriminalit__t/04_Stellungnahmen/Stellungnahme_Tolmein.pdf
http://www.bundestag.de/bundestag/ausschuesse17/a06/anhoerungen/archiv/23_Hasskriminalit__t/04_Stellungnahmen/Stellungnahme_Tolmein.pdf
http://verband-brg.de/images/qs.pdf
http://verband-brg.de/images/qs.pdf




GENDER EQUALITY 37

C Gender Equality

At the summit in Istanbul in 1999 it was already declared: “The full and equal exercise by women of their
human rights is essential to achieve a more peaceful, prosperous and democratic OSCE area. We are
committed to making equality between men and women an integral part of our policies, both at the level
of our States and within the Organization.”"

In 2004, the OSCE States decided on a comprehensive action plan for the equality of men and women
that was explicitly reaffirmed in 2014 (MC.DEC/8/14) and incorporated many topics, including the
three sub-topics on gender equality dealt with here:

I Collection of data on preventing and combating violence against women
Dr. Monika Schottle

Il Equal remuneration
Anne Rennschmid, LL.M.

Il Women, Peace, Security

Germany‘s Implementation of UN Security Council Resolution 1325
Anne Rennschmid, LL.M.

1 Istanbul Document (1999), para. 23, http://www.osce.org/mc/39569?download=true
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| Collection of Data
on Preventing and
Combating Violence

against Women
Dr. Monika Schrottle

1 Introduction

Preventing and combating violence against
women’ represents an important element of the
OSCE’s efforts toward equality. It was named in
the Action Plan on the Promotion of Gender Equal-
ity as a priority objective on which the participat-
ing States are to concentrate when implementing
gender equality policies.’ The requirement to col-
lect, document and distribute comprehensive and
differentiated data and information on violence
against women was formulated as a key measure
in connection with combating and preventing
violence against women in several recent OSCE
Ministerial Council Decisions.* The participating
States are requested to collect, update and pub-
lish meaningful, comparable, differentiated and
evidence-based data and statistics on violence
against women; in addition, effective measures
on criminalization of violence against women are
to be taken on the legal level and boys and men
are to be included more in preventing violence. In
addition to this, it is recommended that the States
sign and ratify the Council of Europe’s Istanbul
Convention on preventing and combating violence
against women. The Ljubljana Decision (2005),
which lists violence against women as a relevant
security issue, encourages States to support
efforts to raise awareness; to make significant
additional efforts to collect, analyse and dissemi-
nate comparable data; and to support specialized
NGOs and research on the issue. According to
this Decision, it should also be ensured that all
female victims of violence are provided with full,

equal and timely access to justice and effective
remedies and medical and social assistance,
including emergency assistance; perpetrators are
to be prosecuted; the economic independence of
women is to be strengthened and they are to have
equal access to education and training; also, gen-
der-based violence during and after armed conflict
and emergencies is to be prevented.

The following report serves to assess the extent
to which the OSCE commitments regarding the
system of data collection and research on vio-
lence against women have been implemented in
Germany.

A key measure for evaluating the OSCE commit-
ments on gathering and collecting data on pre-
venting and combating violence against women

in Germany are the aforementioned Ministerial
Council Decisions, which also call for the rati-
fication and implementation of the Council of
Europe’s Convention on preventing and combating
violence against women (the so-called Istanbul
Convention). The agreement obligates the States
to take comprehensive measures in all areas

from prevention (chapter Ill) to the provision of
support (chapter IV) to criminal and civil law and
laws concerning foreigners (chapters V, VI, VII). To
evaluate the implementation of these measures
and continue them in an evidence-based manner,
the Contracting States commit to collecting data
systematically and regularly on the measures, and
the data collection is to be included in a nationally
and internationally institutionalized monitoring
system using national co-ordination offices and an
international committee of experts (GREVIO). Ger-
many has signed the Istanbul Convention (2011);
ratification is being prepared.

2 Violence against women is only one form of gender-based violence. Violence directed at transgender and intergender persons due to their
gender identity or their biological sex is also gender-based. However, it is not mentioned by the OSCE commitments.
3 OSCE, Action Plan for the Promotion of Gender Equality, MC.DEC/14/04.

MC.DEC/15/05; MC.DEC/07/ 14.
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2 Description of the Prob-
lems Using the Current Situ-
ation in Germany

Combating and preventing violence against
women and the support of those affected is seen
as an important human rights and socio-political
goal in Germany. On the federal and Lander level,
action plans were developed by the responsible
ministries - usually the ministry of family affairs,
women and social affairs. The plans were in part
based on representative data from the popula-
tion and on reviews of the support systems;’ the
implementation of the measures and their effects
were evaluated periodically but not systematically.
Since 2000 there has also been a cross-ministry
federal-Lander working group on domestic vio-
lence. At the local level, for many years there have
been interdisciplinary networks active in bringing
together specialized support programmes, police
and the judiciary, the health care system, youth
welfare offices and other agencies and psychoso-
cial programmes in so-called round tables against
domestic / sexualized violence. These have con-
tributed to better networking for the protection
and support of women affected by violence and
their children.’

On the legal level, the Protection against Violence
Act (“Act on the Civil-Legal Protection from Violent
Acts and Stalking”, Gesetz zum zivilrechtlichen
Schutz vor Gewalttaten und Nachstellungen),
which came into effect in 2002, represents an
important milestone in the intervention, particu-
larly in the case of domestic violence. It created

a clear legal basis for protection orders in cases
of domestic violence and stalking (prohibition of
contact, approaching and harassment) and for
temporary abandonment of a shared home; ad-
ditional changes to the police laws at the Lander
level also enabled a stricter removal of the violent
perpetrator from the home directly after a violent
act. Special competencies within the police and

WIBIG, 2004.

Rupp, 2005.

Among others, BIG e. V., 2012.

Kavemann /Helfferich, BMFSFJ, 2012.
0 Schrottle/Mdller, BMFSFJ, 2004.

— 0O 0O N o0 O

public prosecutor’s offices for domestic and/

or sexual violence also contributed to improving
intervention, protection and criminal prosecu-
tion. The Protection against Violence Act and the
legal practice have not yet been comprehensively
evaluated after this legislation took effect,” but the
institutions to support women affected by violence
repeatedly report problems in carrying out and
consistently implementing it as well as specific
dangers for women (for example in the context of
contact and custody decisions).”

In European comparison, Germany also has a
differentiated, specialized non-governmental
support system for women affected by violence in
the form of women’s homes, women’s counselling
centres, intervention offices and women’s emer-
gency hotlines; since 2013, there has also been a
state-funded nationwide assistance hotline. How-
ever, there is still no assurance for the long-term
work of women’s homes, women’s emergency ho-
tlines or counselling centres for women affected
by violence, and they have insufficient personnel
so that many affected women and their children
cannot receive the immediate protection and sup-
port that they need. A report commissioned by the
Federal Ministry of Family Affairs, Senior Citizens,
Women and Youth (BMFSFJ) on the situation of
women’s homes, specialized counselling centres
and other support programmes for women affect-
ed by violence and their children points out the
gap in the provision of these services depending
on the region and target group.’

There is still a high number of women in Germany
affected by violence. The first nationwide rep-
resentative survey on violence against women

in Germany'® showed that almost one in seven
women living in Germany between the ages of

18 and 85 (13 %) has been the victim of a forced,
criminally relevant sexual act at least once in

her adult life. One in every four (25 %) has expe-
rienced physical and/or sexually violent acts by

a current and/or previous relationship partner

Cf. for example the Action Plan Il from the federal government, BMFSFJ, 2007.
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at least once (64 % of these resulted in physical
injuries). A current European-wide study by the
European Union Agency for Fundamental Rights''
showed a similarly high prevalence of violence in
Germany: According to this study, 12 per cent of
women have experienced sexual violence since
they were 15 years old and 22 per cent have been
affected by physical and/or sexual violence by
their partner during their adult life. Despite more
political activities, we can therefore not detect a
significant reduction in violence against women in
the last ten years.

3 Assessment of the OSCE
Commitments’ Implementa-
tion

In the following, a description is given of whether
and how the aforementioned OSCE commitments
related to data collection and monitoring have
been implemented up to now at the federal level.
The key relevant OSCE commitment is to collect
relevant, precisely differentiated, evidence-based
statistical data."

In Germany, the ministries potentially responsible
for implementation at the federal level are the
Federal Ministry of Family Affairs, Senior Citizens,
Women and Youth; the Federal Ministry of the In-
terior; the Federal Ministry of Justice; the Federal
Ministry of Health; and the Federal Ministry of
Education. Due to the federal system, beyond the
national level there are corresponding ministries
responsible in each of the Lander.

Up until the present, at the federal level almost
exclusively the Federal Ministry of Family Affairs,
Senior Citizens, Women and Youth has carried out
activities on combating violence against women
and on data and information gathering as required
in the OSCE Decisions (see above). In the area of
monitoring and data collection, the Decisions in
the following fields have been - partially - imple-
mented:

11 FRA, 2014.

12 OSCE MC.DEC/07/14, OSCE MC.DEC/15/05.
13 Schréttle /Mdller, BMFSFJ, 2004.

14 Kavemann/Helfferich, BMFSFJ 2012.

Carrying out representative population-wide stud-
ies and in-depth cause and risk factor analyses
specific to the target group

In Germany, between 2002 and 2004 the first
comprehensive, nationwide representative sur-
vey on violence against women was carried out
with more than 10,000 respondents,’® and in the
following years they were evaluated in-depth in
regard to patterns, severity and consequences as
well as risk factors and particularly affected target
groups (among others Schrottle /Khelaifat 2008;
Schrottle /Ansorge 2009). However a represen-
tative longitudinal survey that could show the
developments over time has not yet been carried
out. Between 2009 and 2012, the BMFSF) also
commissioned a representative survey of women
with disabilities that showed that they are subject-
ed to violence extremely often (Schrottle/Horn-
berg et al. 2013).

Carrying out a nationwide survey on support
systems for women affected by violence and their
children

Regarding the evaluation of the support system, a
report was commissioned by the BMFSFJ on the
situation of women’s homes, specialized counsel-
ling centres and other support programmes for
women affected by violence and their children,
and the report was then published by the federal
government.'* Using the nationwide survey, the
structures and gaps in the provision of services
were determined. But here, as well, beyond the
statistics on women’s homes there is no plan

for regular, comprehensive continuation of the
reporting using the data from the support system
and those who use it. Some Lander have begun
carrying out their own surveys and studies for
needs assessments (e.g. Needs assessment
study in Bavaria, Schréttle et al. 2016), but they
are also unlikely to be continued in the long-term.
Developments over time and possible effects po-
litical measures can therefore not be empirically
mapped.
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Carrying out a conceptual study on future moni-

Research funding

toring

In regard to the issue of continuing to improve
the data with long-term monitoring at the national
level, from 2011 to 2012 an exploratory study on
obtaining data and indicators on violence in rela-
tionships and sexual violence against women and
men was carried out at the behest of the BMFS-
FJ." In this study, a methodological concept was
developed for continual, regular and systematic
collection of data and information on the following
topics: Extent and severity of sexual / domestic
violence, consequences and subsequent costs,
support, legal protection - legal basis, police and
judicial practice, and prevention (ibid.).

With this, a better estimation of the short-term
and long-term effects of anti-violence policies and
the practice are to be made possible, and it is also
to be ensured that measures and concepts based
on regular reporting are continued in a scientifical-
ly well-founded manner. Conceptual suggestions
were made for regular institutionalized monitoring
at the national level with an independent scientific
co-ordination office. However, the concept was
not implemented or further pursued so that no
systematic, continual systems for data and infor-
mation collection exist in Germany.

Data collection in the area of health care

Relatively few activities related to regular data
collection on violence against women can be seen
in the area of health care. The Federal Ministry

of Health has not yet developed any long-term
activities in the context of health-related data on
violence. In the framework of the Health Report
2008 an expert opinion was provided on the
health consequences of violence,'® but systematic
and long-term national data collection on violence
and its consequences are foreseen neither in the
area of health care institutions nor in conjunction
with the regular national health surveys even
though the health care sector plays a key role in
prevention and improved care for women affected
by violence.

15 Schréttle/Fein, BMFSFJ, 2012, unpublished.
16 Schrottle et al., RKI, 2009.
17  Schrottle/Fein, BMFSFJ, 2013.

The Federal Ministry of Education has thus far
not earmarked any targeted research funding for
projects in the area of violence against women;
only in the area of sexual abuse of children and
youth were large amounts of funding provided for
research.

Data collection by police / courts

In the area of police data collection on violence
against women, relevant progress could be made.
Since 2011 in the police criminal statistics, not
only the age, sex and nationality of those affected
is recorded but also the relationship between the
perpetrator and victim, which for the first time
allows for a differentiated analysis of cases of
domestic violence in relationships. According to
present knowledge, the Federal Criminal Police
Office (BKA) and the Federal Ministry of the Inte-
rior are planning a report on domestic violence
based on the police criminal statistics. It can be
hoped that this potential will result in continual,
long-term reporting structures. Systematic data
collection and analysis of court proceedings and
their results as well as the protective measures
taken in relation to domestic violence have not yet
been done, but they would be highly relevant for
monitoring state interventions and their conse-
quences."”

4 Conclusion

In conclusion, it can be said that data collection
on violence against women as foreseen by the
OSCE Decisions has been started in Germany
and its necessity is generally recognized. When it
comes to the concrete implementation, however,
a system of continual data collection and analysis
and continued reporting in the framework of insti-
tutionalized, independent monitoring is lacking.

It is therefore recommended that independent
co-ordination offices on domestic / sexual vi-
olence are established both at the federal and
Lander levels. There, relevant, detailed, evi-
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dence-based statistical data and information for
long-term and continual monitoring should be
collected from various sub-systems (police and
judiciary, health care system, support systems,
quantitative and qualitative surveys), analysed and
documented. These should then lead to perma-
nent, regular reporting. In particular in regard to
data collection in the area of the judiciary and
health care systems, activities must be significant-
ly increased.'® Information on violence against
women should be collected at regular intervals in
population-wide surveys and standardized surveys
(of those affected and professional groups) should
be proposed in the support system as well as in
the area of police and the judiciary in order to be
able to better map developments, problems and
progress over time in relation to prevention and
successful intervention and support.
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1 Introduction

1.1 OSCE Commitments

In the Ministerial Council’s Decision on promoting
equal opportunity for women in the economic
sphere (2011),"” the participating States recog-
nize that women’s participation in the economic
sphere contributes significantly towards economic
recovery, sustainable growth and the creation of
cohesive societies and is thus essential to the
security and stability of the OSCE region. They
are concerned about the under-representation of
women in economic leadership and decision-mak-
ing processes in the public and private sectors.
States are called on to take concrete measures
that lead to women’s equal opportunity for eco-
nomic participation and equal access to social
protection, and that support quality as well as
full-time and/or self-employment. Policy and legal
measures, including positive actions measures

as appropriate, that would facilitate and protect
equal opportunity for participation of women in
the labour market, including through the expan-
sion of childcare and nursing facilities, are to be
initiated or strengthened. In the OSCE Action

Plan on gender (2004),” it is emphasized that it is
necessary to encourage raising of gender aware-
ness and to promote equality in rights and full and
equal participation of women and men in society,
with the aim of promoting the practice of gender
equality.”'

19 MC.DEC/10/11/Corr.1.
20 MC.DEC/14/04.

1.2 Legal and Institutional Framework
in Germany

According to the UN Convention on the Elimina-
tion of All Forms of Discrimination against Women
CEDAW (Article 11 Section 1 letter d), Germany is
obligated to guarantee women the right to equal
remuneration, including benefits, and to equal
treatment in respect of work of equal value, as
well as equality of treatment in the evaluation

of the quality of work. Structural discrimination

is also to be dismantled. This includes factual
inequalities that arise on the labour market.”
According to Article 157 of the Treaty on the Func-
tioning of the European Union (TFEU), Article 23 of
the Charter of Fundamental Rights of the Europe-
an Union and Article 4 of the Directive 2006 /54 /
EC, equal pay for equal work is required for men
and women.

Article 157 TFEU includes the principle of equal
pay without discrimination based on gender for
equal work or work of equal value. According to
jurisprudence from the European Court of Justice
(EC)), this is directly applicable even between
employees and employers and also includes civil
servants.” This principle, anchored in primary
law, is clarified by Directive 2006 /54 /EC (Equal
Treatment Directive). Article 4 of the EU Directive
2006 /54 /EC states: “For the same work or for
work to which equal value is attributed, direct and
indirect discrimination on grounds of sex with re-
gard to all aspects and conditions of remuneration
shall be eliminated.” Direct discrimination exists
if a person performs equal work or work of equal
value but based on their sex receives lower pay
than a person of the other sex. Indirect discrimi-
nation, on the other hand, exists when women in
a group comparison receive lower pay in relation
to men despite neutrally formulated pay condi-
tions in a collective agreement or in an employer’s
remuneration system without this having a factual
justification.

21 The OSCE Decisions on gender equality are incomplete in so far as they only address women and men. They ignore the diversity of genders
and gender identities and thus the situation of transsexuals, intersexual persons and other persons who identify themselves outside of the

two-gender system.

22 Gleiche Rechte - Gegen Diskriminierung aufgrund des Geschlechts, Bericht der unabhéngigen Expert_innenkommission der Antidiskrimi-
nierungsstelle des Bundes [Equal rights - against discrimination based on gender, report from the independent committee of experts in the

federal Anti-Discrimination Office], 2015, p. 44.
23 ECJ 8 April 1976-43/75, Slg. 1976, p. 455.
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Article 3 of the Basic Law (Grundgesetz, GG)
guarantees the equality of men and women.
According to this Article, the state promotes the
actual implementation of equality and takes steps
to eliminate existing disadvantages (Article 3(2)
Sentence 2 G@G). In Sec. 2(1) in conjunction with
Sec. 7(1) and Article 3, the General Equal Treat-
ment Act (Allgemeines Gleichbehandlungsgesetz,
AGG) provides for a general prohibition of discrim-
ination in working life. In Germany, however, there
is no explicit regulation on implementing equal
pay that would also be binding to the parties to
the collective agreement.

The Basic Law also guarantees the principle of
free collective bargaining (Article 9(3) GG). That
means that employers (employer organizations)
and employees (unions) agree on wages and sala-
ries on their own in collective agreements, largely
without state influence. The state’s implementa-
tion of the principle of equal pay is not, however, a
violation of free collective bargaining. On this, the
European Court of Justice (ECJ) decided: “Where
there is indirect discrimination in a provision

of a collective agreement, the national court is
required to set aside that provision, without re-
questing or awaiting its prior removal by collective
bargaining or any other procedure, and to apply to
members of the group disadvantaged by that dis-
crimination the same arrangements as are applied
to other employees.””*

In the coalition agreement after the Bundestag
elections in 2013, the governing parties an-
nounced they would contribute to eliminating
existing differences in pay between women and
men.”® For the topic of equal pay of women and
men, the Federal Ministry of Family Affairs, Senior
Citizens, Women and Youth (BMFSF)) is the head
agency, and for labour law / collective agreements
it is the Federal Ministry of Labour and Social
Affairs (BMAS).

24 ECJ, decision from 7 February 1991 - C-184/89 (Nimz).

The following report is based on research in pub-
licly accessible sources.

2 Description of the
Problems Using the Current
Situation in Germany

In Germany, the fundamental right to equal pay
between women and men is not realized in prac-
tice. Official statistics point to a significant pay
gap in the average pay of women and men total-
ling 21 per cent: The average gross hourly wage of
men was EUR 20.59 in 2015, that of women was
EUR 16.20.% The immense increase in women’s
professional qualifications in recent years has had
no effect on unequal pay.” Germany is significant-
ly above the EU average (17.6 per cent in 2015).”
There are no statistics on equal pay for transsexu-
als and intersexual persons.

The pay gap describes the percentage difference
in average gross hourly wages between women
and men (related to men’s pay). The difference in
average gross hourly wage is measured using two
different statistical procedures: The “adjusted pay
gap” measures the gap between women and men
with comparable qualifications, work and profes-
sional biographies. It refers to women who have
the same career path as men and for whom the
profession, work volume and professional posi-
tion is not different. According to this statistic, in
2015 women employees earned 7 % less per hour
than men on average.” However, the “adjusted
pay gap” does not allow for any conclusions on
whether women even have the opportunity to
take the same career paths as men and whether
these male career paths are desirable as a general
social norm.

In contrast, the 21 per cent are expressed by the
“unadjusted gender pay gap”: For this, the aver-

25 Coalition agreement between the CDU, CSU and SPD. 18th legislative period, p. 103.
26 Federal Statistical Office, press release on 16 March 2016, https://www.destatis.de/DE/PresseService/Presse/Pressemitteilun-

gen/2016/03/PD16_097_621pdf.pdf?__blob=publicationFile

27 Transparenz fir mehr Entgeltgleichheit [Transparency for more equal pay], Study by the BMFSFJ, 2015, p. 16.

28 Gesetzentwurf fiir ein Entgeltgleichheitsgesetz [Draft legislation for an equal pay law], Bundestag printed paper 17/9781 on 23 May 2012.

29  Gleiche Rechte - Gegen Diskriminierung aufgrund des Geschlechts, Bericht der unabhéngigen Expert_innenkommission der Antidiskrimi-
nierungsstelle des Bundes [Equal rights - against discrimination based on gender, report from the independent committee of experts in the

federal Anti-Discrimination Office] 2015, p. 41.


https://www.destatis.de/DE/PresseService/Presse/Pressemitteilungen/2016/03/PD16_097_621pdf.pdf?__blob=publicationFile
https://www.destatis.de/DE/PresseService/Presse/Pressemitteilungen/2016/03/PD16_097_621pdf.pdf?__blob=publicationFile
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age earnings of all women and men employees
are compared in a general form. The part of the
pay gap is also included that is caused by poorer
access opportunities for women to certain pro-
fessions or career stages, which could also be the
result of discriminatory structures.*® The causes
of the pay gap are numerous. Many more men
than women have management positions and are
thus in higher pay groups. But even in the same
hierarchical position, women are paid more poorly
than men.’' In particular when it comes to starting
salaries for university graduates and in the private
sector, there is a large gap in the gross hourly
wages.”” Upon career entry, women earn 10 per
cent less than men, and in the course of their
professional life the gap grows to 30 per cent.*
Because it is primarily women who interrupt their
careers or work part-time due to raising children
or caring for relatives, they suffer from serious
and permanent cuts in their income trajectories. It
is also rare to reach a management position when
working part-time.**

In addition, men and women often work in differ-
ent industries and professions that are different in
regard to their pay structures. This can be traced
back to gender-specific stereotyping. Nursing or
childcare professions, for example, are viewed as
more “feminine” and paid more poorly than “mas-
culine” professions in engineering or finance.
Typical “women’s jobs” are systematically under-
valued.* For equal pay, the procedure for eval-
uating work plays an important role.** The goal
of such a procedure is to determine the value of

various types of work using requirement criteria
and stages and thus make them comparable. Such
procedures are what the collective agreement pay
grades and their implementation at the operation-
al level are based on. The current legal situation
and the European Court of Justice’s (ECJ) jurispru-
dence demand that differentiating criteria reflect
the “essence” of the work and are interpreted
without discrimination, that is, they may not be
interpreted such that they benefit one gender.” In
order to be able to check the pay systems, they
must be transparent.

One key part of unequal pay for women and men
is the collective agreements and the company pay
tables that are typically oriented on the collec-
tive agreements. Because there are now many
indications for which mechanisms have indirect
discriminatory effects and which women-dominat-
ed professions are likely undervalued, systematic
evaluations of collective agreement regulations
and business wage practices are necessary. An
evaluation of equal pay is currently not required in
Germany.

However, the collective agreement negotiations in
the past decades have not changed the pay gap
between women and men. The gender pay gap is
hardly ever discussed in the negotiations.*

30 Federal Statistical Office, press release on 16 March 2016, https://www.destatis.de/DE/PresseService/Presse/Pressemitteilun-

gen/2016/03/PD16_097_621pdf.pdf?__blob=publicationFile

31 Socio Vision: Entgeltungleichheit zwischen Frauen und Mannern [Pay gap between women and men], Study commissioned by the BMFSFJ,

2010, p. 19.

32 CGleiche Rechte - Gegen Diskriminierung aufgrund des Geschlechts, Bericht der unabhéngigen Expert_innenkommission der Antidiskrimi-
nierungsstelle des Bundes [Equal rights - against discrimination based on gender, report from the independent committee of experts in the

federal Anti-Discrimination Office], 2015, p. 39.
33 ibid., p. 40.
34 ibid., p. 41.

35 Schliemann/ Ascheid (2002): Das Arbeitsrecht im BGB: Ein Kommentar [Labour law in the Civil Code: A commentary], Sec. 612, marginal

notes 55 ff.

36 Gértner, Grimm, Lang, Stephan: Kollektive Lohnverhandlungen und der Gender Wage Gap [Collective wage negotiations and the gender wage

gap], ISB Discussion Paper, 14/2014, p. 10.
37 Bundestag printed paper 14/8952, p. 35.

38 Gértner, Grimm, Lang, Stephan: Kollektive Lohnverhandlungen und der Gender Wage Gap [Collective wage negotiations and the gender wage

gap], ISB Discussion Paper, 14/2014, p. 4.
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3 Assessment of the OSCE
Commitments’ Implementa-
tion

3.1 Projects and Programmes

The federal government has initiated a series of
projects to dismantle unequal pay that are based
on voluntary co-operation with the business sec-
tor. Equal Pay Day, for example, was initiated by
Business and Professional Women - Germany e. V.
and is supported by the BMFSF). Equal Pay Day
symbolically marks the day until which women
have to work for free since the beginning of the
year while men are already paid for their work
during the same time. The most recent Equal Pay
Day was on 19 March 2016. The goal of Equal
Pay Day is to raise the public’s awareness on the
debate about the reasons for pay differences
between women and men in Germany.

In the research project “Collective agreement
negotiations and equal pay” funded by the BMFS-
FJ, the University of Erlangen-Nuremberg and the
Institute for Employment Research in co-operation
with social partners are to identify possible oppor-
tunities for dismantling remaining pay differences
in collective agreement negotiations.

In addition to this, the government supports the
development of various procedures to determine
the pay differences in businesses® and unequal
evaluations when assessing work in collective
agreements.*

3.2 Legal Regulations

At the beginning of 2009 the UN Committee on
the Elimination of Discrimination of Women (CE-
DAW Committee) noted with concern in its con-
cluding observations on the sixth periodic state
report from Germany the long-standing differ-
ences in wages and income between women and
men.*' According to the observations, Germany
has thus far insufficiently addressed its commit-

ment to gradually dismantle factual inequality. The
Committee calls on Germany to consider enacting
an Equality Act for the private sector with the
establishment of a gender-based definition of pay
in wage agreements and company pay structures
or to amend the General Equal Treatment Act to
that effect.

In 2012, that is, the previous legislative period,
the BMFSFJ drew up a draft for equal pay legisla-
tion. It was to create an obligation for companies
with 500 or more employees to make public in

the framework of the annual report required by
the Commercial Code the actual pay structure in
the company, differentiated according to sex, and
the work assessment procedure used. The core of
the draft legislation is a legal right to information
for employees on the pay system and actual pay
structure in the company, differentiated according
to the employees’ sex and the area in which they
work. If in the future the employers do not provide
information about the pay system, the affected
person is still limited to the individual petition
procedure. Until today, the draft has not been pre-
sented to the cabinet or parliament. Another dis-
cussion focuses on making voluntary agreements
with the private sector instead of legal regulations.
The leading agency BMFSF/ is pressing for its
draft legislation to be passed and is anticipating
legislation in this calendar year.*

Anti-discrimination experts criticize the draft leg-
islation because even after it has passed, a female
employee who is affected by a discriminatory pay
system must take individual action against her
employer even if she is treated unequally not as
an individual but as a member of a group. It must
thereby be considered that there are barriers to
entry in the courts, especially in cases when the
woman affected by unequal remuneration is still
under contract with the employer she is going to
take legal steps against. A lawsuit is protracted
and expensive. The situation is exacerbated by
the fact that a plaintiff here is typically not only
going up against her employer but is “attacking

39 For example the Logib-D (Lohngleichheit im Betrieb- Deutschland, Wage equality in business - Germany) procedure or the pay equality

check.

40 For example the EVA list (Evaluierung von Arbeitsbewertungsverfahren) for the evaluation of work assessment procedures.

41 CEDAW/C/DEU/CO/06.
42 Information from the BMFSFJ, May 2016.
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a system that is often supported the way it is

by the parties to the collective agreement and/
or the workforce representation, and of course
there are also (male) others who profit from it.”**
A court decision is also only directly applicable for
the parties. The court cannot rely on its criticism
of one pay system being implemented outside of
the individual case, nor even on it being of inter-
est to the parties to the collective agreement.*
The independent committee of experts in the
federal Anti-Discrimination Office therefore calls
for farther reaching legislation that includes all
companies and public administrations in its area
of application.* The committee requests that the
legislation include a requirement to eliminate any
ascertained pay discrimination. “On their own
responsibility, the supporters of the pay systems
must create and implement a system free from
discrimination. The state must ensure that this
obligation is fulfilled. It is thereby not sufficient
for individuals who were discriminated against to
make use of their right of action.”*

4 Conclusion

On the political level in Germany there are a
series of initiatives and projects to promote equal
opportunities for women and men as foreseen

in the aforementioned OSCE Ministerial Council
Decisions. These initiatives by the federal govern-
ment that aim to sensitize the public and those
affected on the topic and move the employer
representatives to create more transparency in
pay structures on a voluntary basis are welcome,
but it cannot be expected that they will lead to
the dismantling of the pay gaps between men and
women in the foreseeable future. They cannot
replace binding, legislative measures.

It is currently unclear when the draft for equal pay
legislation presented by the responsible ministry
will be taken up by the government. In addition,
the draft is criticized by the Federal Office for

Anti-Discrimination for being limited to large com-
panies and for not sufficiently protecting the rights
of those affected. Germany has therefore not yet
taken all necessary measures to ensure equal pay
for all genders. Besides this, statistics and mea-
sures must be expanded to include transsexuals
and intersexual persons.

To promote equal pay, it is also necessary to im-
plement measures to dismantle structural inequal-
ities in the employment paths of women and men.
As foreseen in the OSCE commitments, these
include reliable, good infrastructure for childcare
and support for people in need of care and flexible
working time models. Offers to assist the compati-
bility of family and career should be focused more
directly on men in order to motivate them to take
on more tasks in the family.
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1 Introduction

The Organization for Security and Co-operation in
Europe (OSCE) was founded as a security organi-
zation. It is based on a comprehensive definition
of security that has three dimensions: the po-
litico-military, the economic and environmental
and the human dimension, that is, human rights,
democracy and the rule of law as prerequisites for
lasting peace.”” This understanding of security, is
similar to the one promoted by the United Nations.
Since the end of the East-West confrontation, the
UN has reacted to complex conflict situations with
crisis management that, besides the provision of
military security, has included humanitarian aid,
reconstruction of infrastructure and the promotion
of democratic and rule-of-law structures with the
goal of social, political and economic transforma-
tion.* The OSCE thus co-operates with the United
Nations and other international organizations in
the areas of crisis prevention, conflict prevention

and peace-building.

With the adoption of UN Security Council resolu-
tion 1325 on women, peace and security”’ in 2000
and its subsequent resolutions,* for the first time
the international community integrated a gender
dimension into its peace and security policies. The
catalyst for this was the realization that women
are typically excluded from peace processes and
an important perspective, without which peace
cannot be sustainably secured, is thus lacking.”
This change in perspective was preceded by years
of persuasive efforts by women’s organizations.
The aim of resolution 1325 is to include women
across the world as equal actors in crisis preven-
tion, conflict management and peace-building

and to call for the UN Member States to include a
gender perspective in their peace and security pol-
icies. The resolution also aims to protect women
from gender-based violence in armed conflicts and
prosecute such acts according to international
criminal law. Finally, during peace-building, future
violations of women’s human rights are to be pre-
vented. These three goals are often summarized
as participation, protection and prevention.

The implementation of resolution 1325 contrib-
utes to the assertion of women’s and girls’ human
rights as set down in both global UN Covenants,”
in the UN Women’s Rights Convention CEDAW®*®
and in other human rights instruments.> Resolu-
tion 1325 is a milestone because it links interna-
tional security and human rights. Upholding wom-
en’s human rights thus also becomes a security
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policy concern.” This corresponds to the OSCE’s
understanding of security, and respective OSCE
Ministerial Council Decisions consequently refer
to resolution 1325.

1.1 OSCE Commitments and their Con-
nection to International Law

With the Charter of European Security in 1999,
for the first time in the OSCE framework there
was an explicit connection made between security
and equal rights for women. In the Charter, the
OSCE States emphasize that women’s full and
equal exercise of their human rights is essential
to achieve a peaceful, prosperous and democratic
OSCE area, and they commit themselves to make
equality between men and women an integral part
of their policies, both at the level of their States
and within the Organization.* In the OSCE Ac-
tion Plan from 2004 on the Promotion of Gender
Equality, which serves to implement these com-
mitments, one of the priority OSCE aims named

is encouraging women’s participation in conflict
prevention, crisis management and post-conflict
reconstruction; the main instrument for this is to
be the implementation of resolution 1325.% This
Action Plan was explicitly reaffirmed in 2014.%°

In the Decision on Women in Conflict Prevention,
Crisis Management and Post-Conflict Rehabilita-
tion (2005), the participating States are encour-
aged to “take active steps to ensure that women
are fully informed of and encouraged to apply for
positions in the area of conflict prevention and
post-conflict rehabilitation processes, in particular
for senior management positions”, to “support
and encourage training and educational pro-

grammes focusing on women and girls, as well as
projects aimed at women’s participation in build-
ing sustainable peace”, and to “regularly evaluate
their efforts at gender mainstreaming in conflict
prevention, conflict management and rehabilita-
tion processes”.” With the Decision on Women’s
Participation in Political and Public Life (2009), the
participating States are once again called on to
do this, and in particular it is recommended that
they create equal opportunities within the police
and military from recruitment to promotion and
to allow for the equal contribution of women and
men to peace-building initiatives.®” In the Decision
from Vilnius (2011), the Ministerial Council refers
to 1325 to reaffirm “the significant role of women
in the prevention and resolution of conflicts and
in peace-building” and “urges participating States
to implement UNSCR 1325 by ensuring increased
representation of women at all levels in conflict
resolution and peace processes”.’' Accordingly,
the OSCE also supports the participating States
in creating their own National Action Plans on the
implementation of resolution 1325. In October
2014, the OSCE published a study to provide as-
sistance on this matter® after it had published the
handbook Guidance Note on Gender-Responsive
Mediation in October 2013 to contribute to the
implementation of resolution 1325.° In general,
a particular focus on the participation of women
as described in resolution 1325 can be noted in
the OSCE commitments on peace, women and
security.

Resolution 1325 is not a directly legally binding
document,* but its implementation requires a
focus on the UN Convention on Eliminating All
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Forms of Discrimination against Women (CEDAW)
from 1979.° In particular, the CEDAW Committee,
which evaluates the implementation of the wom-
en’s rights convention, emphasized in its “General
recommendation No. 30 on women in conflict pre-
vention, conflict and post-conflict situations” that
the implementation of resolution 1325 must be
premised on a model of substantive equality.®® CE-
DAW Articles 7 and 8 make up the normative basis
of women’s participation. Equal participation of
women thereby includes all areas of state power,
foreign service, their participation in civil society
organizations and senior management positions

at the international level.” The CEDAW Committee
also emphasizes the necessity of taking temporary
special measures according to Article 4 in order
to reach the goal of substantive equality.”® The
close connection between resolution 1325 and
the human rights of women set down in the CE-
DAW can also be seen in the fact that the CEDAW
Committee examines the implementation of the
resolution within the state reporting procedure.
When examining Germany in 2009, the Committee
recommended that Germany “envisage launching
a National Action Plan to implement the Security
Council resolution 1325 (2000).”*

1.2 Legal and Institutional Framework
in Germany

The Federal Republic of Germany has been a
Contracting State to the CEDAW since 1985. The
agreement has the status of a federal law and
thus establishes binding implementation orders

for all state powers.” It is also to be referred to
when interpreting the constitutionally guaranteed
fundamental rights.”" Article 3(2) of the Basic Law
(Grundgesetz, GG) guarantees the equality of men
and women. According to this Article, the state
promotes the actual implementation of equality
and takes steps to eliminate existing disadvantag-
es (Article 3(2) Sentence 2 GG). There are various
laws intended to realize the equality of women and
men, for example the Federal Equality Act,”* which
applies to foreign service among other areas,

and for civil employees in the area of the Federal
Ministry of Defence, the Equal Opportunity Act
for Soldiers (Soldatinnen- und Soldatengleichstel-
lungsgesetz)” and the Appointments to Federal
Bodies Act (Bundesgremienbesetzungsgesetz,
BgremGB).” The last also applies to the members
sent by Germany to international bodies.

Since resolution 1325 was adopted in 2000, the
federal government regularly reports on nation-
al implementation. In 2009, a cross-ministerial
working group was established to co-ordinate
German policies in regard to the implementation
of resolution 1325. The participating ministries
are the Federal Foreign Office (AA), the Federal
Ministry of Family Affairs, Senior Citizens, Women
and Youth (BMFSFJ), the Federal Ministry of the
Interior (BMI), the Federal Ministry of Justice and
Consumer Protection (BMJV), the Federal Ministry
of Defence (BMVg) and the Federal Ministry for
Economic Co-operation and Development (BMZ).
In 2012, the federal government passed a Nation-

65 CEDAW Committee, General Recommendation No 30 (Women in conflict prevention, conflict and post-conflict situation), from 18 Octo-
ber 2013, UN-Doc. CEDAW/C/GC/30, no. 26; http://www.ohchr.org/Documents/HRBodies /CEDAW /GComments/CEDAW.C.CG.30.pdf.

66 ibid., no. 28.
67 ibid., no. 42.
68 ibid., no. 44.

69 Concluding observations from the Committee on the Elimination of All Forms of Discrimination against Women, UN-Doc. CEDAW/C/DEU/

CO/6, no. 52.

70 Beate Rudolf/Felicitas Chen, Die Bedeutung von CEDAW in Deutschland [The importance of CEDAW in Germany], in: Hanna Beate
Schopp-Schilling/Beate Rudolf/Antje Gothe (eds.), Mit Recht zur Gleichheit [Heading toward equality with law], Baden-Baden 2015, pp. 25-

70 (43).

71 Cf. Federal Constitutional Court, Decision on 23 March 2011, Ref. No. 882/09, www.bundesverfassungsgericht.de, no. 52 (on the UN
Convention on the Rights of Persons with Disabilities) with reference to BverfGE 111,307 (Gorguld).

72 Act on the Equality of Women and Men in the Federal Administration and in Federal Companies and Courts (Gesetz fiir die Gleichstellung
von Frauen und Mannern in der Bundesverwaltung und in den Unternehmen und Gerichten des Bundes, BGleiG), from 24 April 2015, Federal

Law Gazette | pp. 642, 643.

73 Equal Opportunity Act for Soldiers (SGleiG), from 27 December 2004, Federal Law Gazette | p. 3822, last amended by Article 31 of the Act

from 24 April 2015 (Federal Law Gazette p. 642).

74  Appointments to Federal Bodies Act (Bundesgremienbesetzungsgesetz, BgremGB) from 24 April 2015, Federal Law Gazette | p. 642.
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al Action Plan to implement the resolution (NAP
1325)” for the years 2013-2016. The focus of a
new NAP 1325 starting in 2017 is the subject of
current, ongoing co-ordination among the partici-
pating agencies. The objectives of resolution 1325
are also part of civilian crisis prevention, for which
there is a separate “Action Plan for Civilian Crisis
Prevention, Conflict Resolution and Peace-Build-
ing” from 2004.”° This Action Plan is currently
being revised, and starting in February 2017, the
“Guidelines for Civilian Crisis Management” are to
take its place.

The protection of women and girls in the context
of armed conflicts, fragility and violence is cur-
rently expressed in the BMZ’s “Development Pol-
icy Action Plan on Gender Equality 2016-2020"
(GAP II) and the corresponding Road Map 2016.
The Federal Ministry of Defence’s White Paper on
Germany’s Security Policy and on the Future of
the German Military from 2006 is still valid but is
also currently being updated; a revised version is
to be published this year.

Besides the cross-ministerial working group on
the implementation of resolution 1325, another
part of the institutional framework is the group

on civilian crisis prevention that deals with all
cross-cutting questions of civilian crisis preven-
tion. The advisory board on civilian crisis pre-
vention, which also includes members from civil
society, is in contact with the group for expert
discussions. Since 2010, the parliamentary
sub-committee “Civilian Crisis Prevention, Conflict
Regulation and Networked Actions” has existed in
the German Bundestag. The independent Center
for International Peace Operations (ZIF),” created
and funded by the federal government, is charged
by the Foreign Office to recruit, place, prepare,
supervise and qualify German experts and manag-
ers for peace operations.

In 2003, the civil society Women’s Security
Council (Frauensicherheitsrat) was founded, and

in 2010 it established a broad “Alliance 1325”.
Alliance 1325 and other non-governmental orga-
nizations are actively involved in the process of
implementing 1325 and monitoring that process.
As set down in the NAP 1325, at least once a year
there is an exchange between the cross-ministeri-
al working group on the implementation of resolu-
tion 1325 and civil society.

1.3 Methods

This chapter is based on research of publicly ac-
cessible documents - in particular national action
plans and reports on their implementation as well
as relevant expert literature - and on surveys of
the relevant agencies, especially of the Federal
Foreign Office, the Federal Ministry of Economic
Co-operation and Development (BMZ) and the
Federal Ministry of Defence (BMVg). In terms of
topics, the focus is on women’s participation in
security and peace processes.

75 Federal government Action Plan on implementing UN Security Council resolution 1325 for the period from 2013-2016, Berlin, 19 Decem-
ber 2012, http://www.auswaertiges-amt.de/cae/servlet/contentblob /633902 /publicationFile /175246 /1212 19_Aktionsplan_download.
pdf

76  Federal government Action Plan “Civilian Crisis Prevention, Conflict Resolution and Peace-Building”, Berlin, 12 May 2004, http://www.
auswaertiges-amt.de/cae/servlet/contentblob/384230/publicationFile /4345 /Aktionsplan-De.pdf

77 Homepage: www.zif-berlin.de/en
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2 Description of the Prob-
lems Using the Current Situ-
ation in Germany

2.1 Comprehensive Approach to
Security and Peace Operations

The concept of networked security used by the
federal government assumes that Germany’s se-
curity threats can come from afar, making co-op-
erative, networked action among the ministries
necessary. In the Federal Ministry of Defence’s
White Paper on Germany’s Security Policy it
states: “Not primarily military but social, econom-
ic, ecological and cultural conditions that can only
be influenced with multinational co-operation de-
termine the future development of security policy.
Security can therefore be ensured neither purely
nationally nor solely with the military. Instead, a
comprehensive approach is necessary that can
only be guaranteed within networked security pol-
icy structures and with the awareness of an all-en-
compassing, national and global understanding

of security.””® The focus of German foreign policy
in the area of peace and security is therefore not
only on acute crisis management but also on crisis
prevention.” The Federal Foreign Office describes
multi-dimensional peace operations as a “key
instrument of the international community for con-
flict prevention and conflict management”.* Such
international peace operations are carried out by
the United Nations but also by regional organiza-
tions such as NATO, the EU and the OSCE.

Currently, Germany participates in 19 interna-
tional peace operations with 3,430 soldiers®' as
well as with 172 police officers in 20 international
police operations.”

2.2 Requests for Action on the Part of
the Federal Government

German foreign, security and defence policy must
ensure that the obligations arising from resolution
1325 are implemented in the context of German
participation in peace operations. Military and
civilian programmes must take the gender dimen-
sion fully into consideration at every phase of

the conflict. This also includes the promotion of
non-military conflict resolution instruments such
as mediation.

Because enduring peace can only have a chance
at success under certain stable state and social
conditions, development policy is also involved.
German development co-operation covers the
following relevant topics, among others: Rights of
women, gender, peace, fragile states, good gover-
nance and participation.”® In a political transfor-
mation phase after an armed conflict, the rules of
the game change for accessing state power and
resources. This applies to the military and civilian
sectors as well as to the different gender roles
within the population. Here it must be ensured
that women participate equally in the political
transformation process.*

The obligation arising from resolution 1325 to
create equal access for women to influential ne-
gotiating and decision-making positions must be
implemented in the States’ own human resource
policies and be promoted in the (post-)conflict
state. Globally, however, women are still under-
represented in crisis management and peace
negotiations. An analysis by UN Women from
2012 shows that since 1992, only 5% of peace
agreement signatories have been women. In only
2.4% of cases were women the lead negotiators.
3.7 % participated as observers in the peace ne-

78 BMVg, WeiBbuch 2006 zur Sicherheitspolitik Deutschlands und zur Zukunft der Bundeswehr [White paper 2006 on Germany’s security policy

and the future of the military], p. 25.

79  http://www.auswaertiges-amt.de /DE/Aussenpolitik /Friedenspolitik /Krisenpraevention/ 1_Grundlagen/Grundlagen_node.html

80 ibid.

81 http://www.bundeswehr.de/portal /poc/bwde?uri=ci%3Abw.bwde.einsaetze.ueberblick.zahlen (As of: 9 May 2016). In April 2014, the

numbers were around 4,500 soldiers, almost 200 civilian experts and around 300 police officers,
http://www.auswaertiges-amt.de/cae/servlet/contentblob /649786 /publicationFile /193156 /130624 _Peacekeeping_Factsheet.pdf

82 http://www.bundespolizei.de /Web/DE/03Unsere-Aufgaben/04Internationale-Aufgaben/uebersicht_dt_beteiligung_int_polizeimis-

sionen.pdf?__blob=publicationFile&v=13 (As of: 22 May 2016).
83 https://www.bmz.de/de/themen/index.html

84 UN Women points out, however, that this is regularly not the case: Preventing Conflict, Transforming Justice, Securing the Peace: A Global
Study on the Implementation of United Nations Security Council resolution 1325, UNWOMEN, 2015, p. 168.
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gotiations; the negotiating teams were made up
of only 9% women.* In the states’ traditional con-
flict prevention strategies, women’s experiences
are often ignored as irrelevant, and their partici-
pation in working on such policies is minimal.*

The federal government is therefore called on to

become active on several levels:

- Its own human resource policies: hiring wom-
en, in particular for senior level positions

- Integrating a gender perspective into its own
defence, security and foreign policy as well as
development policy

- Promoting equal participation of women in the
host country’s society and government with
concrete measures and encouraging partners
to also do so.

In its General Observations No. 30, the CEDAW
Committee clarified the extraterritorial applica-
bility of the UN convention on women'’s rights for
States that are present in a host country in the
context of UN peace operations or post-conflict
reconstruction assistance.”” In peace operations
and development co-operation, Germany must
therefore fulfil the requirements of the CEDAW
Convention.

3 Assessment of the OSCE
Commitments’ Implementa-
tion

The federal government views the implementation
of resolution 1325 in the context of crisis preven-
tion and peace-building as a cross-cutting issue
and has taken a series of measures to implement
the goals contained in the resolution. These
include the aforementioned national action plans
and the implementation of these plans abroad,
that is, in the context of international peace oper-
ations or development co-operation. In addition,
increasing the proportion of women in the relevant
ministries and in peace operations is an objective.

3.1 Sector-Specific Action Plans

The National Action Plan for Civilian Conflict
Prevention, Conflict Resolution and Peace-Build-
ing (2004)* has created the frame of reference
for the federal government’s policies up to now,
and these policies have primarily been focused on
crisis prevention. The term civilian crisis preven-
tion includes conflict management before violence
breaks out, crisis management and state-building
as post-conflict reconstruction. Based on a broad
concept of security, the action plan includes
various fields of action and actors in civilian crisis
prevention. The goal of the plan is to prevent
violent conflicts in potential crisis regions at an
early stage and contain violent outbreaks. After
the end of armed conflict, effective measures of
peace-building and the reconstruction of civilian
structures are to prevent a renewed outbreak of
violence. Resolution 1325 is not an actual ele-
ment of this plan, there is only a reference to the
respective National Action Plan. The obligation
arising from resolution 1325 to integrate a gender
dimension in peace and security policy can only
be fulfilled, however, if it is taken into consider-
ation from the beginning when working on policy
plans. The equal participation of women should
also be included as an important objective in such
a document. This should be considered during the
forthcoming, cross-ministerial development of the
new Guidelines on Civilian Crisis Management. It
will be the federal government’s key document
for civilian crisis management: an orientation for
acting in international operations - in a manner of
speaking as the counterpart to the Federal Minis-
try of Defence’s military White Paper. It is there-
fore even more important for the Women, Peace
and Security agenda to occupy a central position
in the guidelines.

In the 2006 White Paper on Germany’s Security
Policy and the Future of the Military, UN resolu-
tion 1325 is not mentioned. Currently the White
Paper is being revised, and the new version is to
be published in the summer of 2016. It is cur-

85 UN Women (2012) “Women’s Participation in Peace Negotiations. Connection between Presence and Influence”, http://reliefweb.int/

sites/reliefweb.int/files /resources/03AWomenPeaceNeg.pdf
86 CEDAW/C/ GC/30 (2013), p. 8.
87 CEDAW/C/GC30, nos. 9 and 12.

88 http://www.auswaertiges-amt.de/cae/servlet/contentblob/384230/publicationFile /4345 /Aktionsplan-De.pdf
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rently not clear whether resolution 1325 will be
mentioned.

The measures in the National Action Plan on

the Implementation of Resolution 1325 for the
period of 2013-2016 (NAP 1325) take up the four
aspects of resolution 1325 (prevention, participa-
tion, protection, post-conflict reconstruction) and
add the elements of preparation for the opera-
tions and prosecution. The aspect of participation
is thereby to have particular importance.” Women
are not only to be viewed as victims but as protag-
onists for change.”® However, this contradicts the
fact that in 2010-2013, only 10% of all spending
by the federal government for promoting projects
that contribute to implementing resolution 1325
was for projects with a focus on participation.”
The federal government reports on the imple-
mentation of NAP 1325 at regular intervals, most
recently in May 2014. The NAP 1325 is to give
the federal government’s efforts at implementing
resolution 1325 a more strategic and coherent
direction.” This is not entirely successful, as the
NAP does not include a strategic, operative focus;
there is a lack of impact orientation. The imple-
mentation report lacks findings from an evaluation
on how the measures taken have impacted the
socio-political situation of women. The implemen-
tation of the OSCE commitments on resolution
1325 can therefore not be evaluated on the basis
of the government’s action plans.

In particular, the protection of women and girls
in the context of armed conflicts and flight from
conflicts is currently expressed in the BMZ’s “De-
velopment Policy Action Plan on Gender Equality
2016-2020” (GAP Il) and the corresponding
Road Map 2016. This plan declares that a human
rights-based, transformative gender approach is
followed. According to the plan, German develop-
ment policy and work deals critically with typi-
cal gender stereotypes and works in a targeted

manner to dismantle structural inequalities. The
BMZ strategy paper “Development for Peace and
Security” (2013) dictates that all measures in
contexts characterized by violence and conflict
take the gender perspective into consideration.
This is in the spirit of resolution 1325. It corre-
sponds to the international community’s sustain-
able development goal (SDG 5) of eliminating all
forms of discrimination against women and girls
worldwide. The effective participation of women
and their equal opportunity for taking on senior
level positions in economic, political and public
life should be guaranteed.

BMZ Project Examples

Support for the African Union in the Area of
Peace and Security (APSA) Phase I, 2015-
2018, EUR 5 million

The programme supports the African Union in
establishing and strengthening sustainable peace
and security structures for Africa (African Peace
and Security Architecture - APSA). Priority areas
include strengthening the continent’s early warn-
ing system and mediation capabilities and devel-
oping the civil dimension of the African Standby
Force. Gender aspects are taken into consider-
ation in all areas. For example, the African Union
Commission’s Peace and Security Department is
supported in making its planning and monitoring
processes as well as its reporting gender-sensitive
and focused on impact and establishing a “Gen-
der, Peace and Security Programme”. With the
support of the BMZ and the German Agency for
International Co-operation (GIZ), numerous gender
indicators were adopted into the APSA Roadmap
2016-2020. Examples are increased recruiting of
female mediators for African Union peace opera-
tions and the inclusion of indicators on sexual and
gender-based violence during the establishment of
a continental early warning system. When plan-
ning the Gender, Peace and Security Programme,

89 See NAP 1325, p. 8 and the Vierter Bericht der Bundesregierung tiber MaBnahmen zur Umsetzung von Resolution 1325 des Sicherheitsrats
der Vereinten Nationen zu Frauen, Frieden, Sicherheit [Fourth report from the federal government on measures to implement UN Security
Council Resolution 1325 on women, peace and security], Fourth Implementation Report, p. 3.

90 ibid.

91 Fourth Implementation Report from the Federal Government on Measures to Implement Resolution 1325 (2014), p. 12.

92 NAP 1325, p. 4.
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the AU was supported in actively including wom-
en’s rights organizations in the process within the
African Solidarity Initiative.”

Foreign Office Project Examples:

Since mid-2015, the Federal Foreign Office has
supported a programme from the United Nations
Office of Disarmament Affairs (UNODA) with EUR
1.23 million to improve the integration of women
in decision-making processes on disarmament
and arms control policy in Africa, Asia, Central
America and in the Near and Middle East.?

3.2 Proportion of Women in Relevant
Ministries, in the Military and in Peace
Operations

The proportion of women in higher foreign ser-
vice was 28.7 % at the end of 2013,” and in the
Federal Foreign Office’s headquarters 15.5% of
the senior managers were women. 13.8% of dip-
lomatic missions were headed by women. In the
Federal Ministry of Family Affairs, Senior Citizens,
Women, Youth and Sport, 52 % of the senior man-
agers are female. In the Federal Ministry of the
Interior, almost 50 % of employees are women and
nearly 30% of senior managers are women; in the
Federal Ministry of Justice and Consumer Protec-
tion, it was around 40% at the end of 2013. The
proportion of women in the Federal Ministry for
Economic Co-operation and Development (BMZ)
was almost 60%, and a little over 40% of senior
managerial positions were held by women.

Since all career paths in voluntary military service
were opened to women in 2001, the number of
female soldiers in the military has more than tri-
pled. Currently, around 19,500 female soldiers are
serving in the military.”® Training courses prepar-
ing for military operations also deal with cultural

93 Source: Information from BMZ, April 2016. Cf. also:

particularities of the area of operation, including
cultural gender roles.”

The Center for International Peace Operations
(ZIF) is making an effort to increase the propor-
tion of women in peace operations. At the end of
2015, 43.5 per cent of the ZIF expert pool mem-
bers were women. In addition, the expert pool has
39 experts in the area “Gender Affairs”. The pro-
portion of women seconded to EU operations is
41 per cent, for OSCE operations it is 36 per cent.
Since 2011, the course “Women, Peace & Securi-
ty” has been held regularly, since 2013 it has also
included mediation as a topic.” In the OSCE itself,
in 2013 35% of senior management positions
were held by women; heading a Field Mission,
however, so far continues to be men’s business:
Since 1992, out of the 130 “Head of Missions”
who were hired, only eight were women.”

3.3 Gender Mainstreaming

In the framework of networked security and de-
velopment co-operation Germany is active globally
and supports democratic transformation process-
es. The conflict resolution and peace process is an
opportunity for transforming existing political and
social structures. It offers the chance to establish
or strengthen women’s political participation.

At the very beginning of the OSCE Action Plan
2004 for the Promotion of Gender Equality, the
Charter of European Security, which was passed
at the Istanbul summit, is cited: “The full and
equal exercise by women of their human rights is
essential to achieve a more peaceful, prosperous
and democratic OSCE area. We are committed

to making equality between men and women an
integral part of our policies, both at the level of
our States and within the Organization.” The OSCE
Action Plan on Gender (2004) then refers to reso-
lution 1325 and calls for the full and equal partic-
ipation of women in decision making with regard

http://www.bundeswehr.de/portal /poc/bwde?uri=ci%3Abw.bwde.streitkraefte.grundlagen.frauen_in_der_bw

94  http://www.auswaertiges-amt.de/cae/servlet/contentblob/730798/publicationFile /215050/160406_JAB_2015.pdf

95 Data from the Fourth Implementation Report from the Federal Government on Measures to Implement Resolution 1325 (2014), pp. 16/17.

96 Information from the Federal Ministry of Defence, February 2016.

97 ibid.

98 Information according to ZIF Memo on the Implementation of UNSCR 1325 in Germany. Here: ZIF Measures to Promote Women, 3 February

2016.
99  OSCE Study, p. 26.
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to security policies so they can represent their
specific interests. The goal is therefore participa-
tion that gives women effective influence. Women
demand seats at the negotiation table and in the
political landscape in general.'” A global study
published by UN WOMEN in 2015 on the status of
the resolution’s implementation fifteen years after
its adoption showed that in 40 peace processes
that had taken place over the last 25 years, there
was a correlation between the prospects of reach-
ing a peace agreement and the degree of influ-
ence women had in the negotiations.'' The more
influence women had, the higher the chance of
the negotiating partners reaching an agreement.
According to the study, there are similar effects
when civil society representatives participate in
the peace process.

According to Article 7 of the CEDAW, the States
Parties shall take all appropriate measures to
eliminate discrimination against women in the
political and public life of the country and, in
particular, shall ensure to women, on equal terms
with men, the right: (a) to vote in all elections and
public referenda and to be eligible for election to
all publicly elected bodies; (b) to participate in the
formulation of government policy and the imple-
mentation thereof and to hold public office and
perform all public functions at all levels of gov-
ernment; (c) to participate in non-governmental
organizations and associations concerned with the
public and political life of the country. Women are
to be encouraged and supported in being elected
as political decision makers in public offices. A
quota for women in hiring policies of the police,
military, monitoring operations that monitor the
observation of ceasefire agreements, and other
positions focused on post-conflict reconstruction
is viewed as an appropriate measure for achieving
equal participation of women in accordance with
Art. 7 CEDAW.'”

What is important is to completely integrate a gen-
der perspective into security and defence policy

in order to create gender equality in all phases of
the conflict cycle.'” Resolution 1325 calls for the
strengthening of women’s human rights in conflict
situations. This must be considered when planning
and carrying out any political measures in this

area.'™

The tool of such an analysis on the equality of
women and men is gender mainstreaming. It is
based on the realization that women and men are
subject to different living conditions and oppor-
tunities based on their social and cultural gender
roles in society and that they are affected in differ-
ent ways by social processes and their effects.'®
Women are affected differently by violent conflicts
than men. Usually, they are not combatants but
experience conflict as part of the civilian popu-
lation and often take on new tasks and respon-
sibilities, but they also experience gender-based
violence. The key is to recognize and understand
the mechanisms and regulations that lead to
discriminatory hierarchies. From the outset, the
focus is on the differing social roles of and power
relationships between women and men in order to
analyse the emergence and course of crises and
wars at an early stage and to be able to develop
appropriate concepts for solutions. The goal is not
to include a marginalized group but to compen-
sate for existing power asymmetries.

Equality measures aim to create equal opportuni-
ties. This was reaffirmed by the OSCE Ministerial
Council Decision from Athens (2009)." According
to Art. 4 CEDAW, temporary special measures are
permitted to accelerate the establishment of effec-
tive equality. Art. 5 CEDAW declares that the states
are obligated to work toward eliminating stereo-
typed roles for men and women. To do so, social
norms and values must often be changed to make
steps toward gender equality. This also includes

100 Women’s Participation in Peace Negotiations: Connections between Presence and Influence, UNWOMEN, 2012, p. 12.
101 Preventing Conflict, Transforming Justice, Securing the Peace: A Global Study on the Implementation of United Nations Security Council

resolution 1325, UNWOMEN, 2015.

102 Women'’s Participation in Peace Negotiations: Connections between Presence and Influence, UNWOMEN, 2012, p. 12.

103 OSCE Study, p. 71; UN Resolution 1325.

104 Preventing Conflict, Transforming Justice, Securing the Peace: A Global Study on the Implementation of United Nations Security Council

resolution 1325, UNWOMEN, 2015, p. 15.

105 https://www.uni-due.de/genderportal /mainstreaming_definition.shtml

106 Decision on women’s participation in political and public life, MC.DEC/7 /09.
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allowing for possible shifting of power structures
between women and men. The political will of the
donor and conflict countries is absolutely essential
for this. It may be the case that a change in the
way of thinking to align more closely with gen-

der equality must be seriously and persistently
supported and demanded. At the end of a violent
conflict, after the negotiation of peace agreements
the drafting of a constitution is of key importance.
In the constitution, human rights standards for the
participation of women must be included.'”

The BMZ already supports this kind of “empow-
erment” of women in its project funding in the
area of peace and security'”® as well as with the
integration of a gender dimension in its own work.

With its equality policies, the federal government
fulfils its effort to meet the relevant OSCE commit-
ments to increase the number of women in peace
operations, offer gender-sensitive training to staff
and take the gender dimension into consideration
as a matter of principle. For the area concentrated
on here, participation of women, there is certainly
still room for improvement, however, in particular
regarding the quality and effectiveness of wom-
en’s participation. What can be emphasized are
the efforts to increase the proportion of women
staff members in peace operations, including for
managerial positions. One negative aspect, in
contrast, is that there are very few projects that
focus on strengthening the position of women for
effective participation in political negotiations in
countries affected by conflict. An increase in fund-
ing for measures in this area should be consid-
ered. Furthermore, it is recommended that

- UN resolution 1325 is given a key role in
defence and security policy by including it in
the new White Paper by the Federal Ministry of
Defence on Security Policy and in the planned
Guidelines for Civilian Crisis Management from
the Federal Foreign Office;

- the comprehensive, networked security struc-
tures are based on a human security concept
that focuses on the individual and includes the
elimination of discrimination due to structural
inequalities in the security concept;

107 Rudolf, p. 37.
108 See https://www.bmz.de/de/themen/frieden/index.html

- the implementation of the NAP 1325 is made
more coherent by the cross-ministerial working
group;

- the National Action Plan for the Implementa-
tion of Resolution 1325 is reissued starting in
2017 with a true focus on impact orientation
based on improved indicators and a coherent
implementation strategy.

Finally, particularly in areas characterized by ideas
of masculinity such as the military and police,
according to Article 5 of CEDAW the goal should
be to overcome stereotypical gender images. This
must be addressed equally to men and women.
For the military, the need for action is shown by

a study from the military’s Centre for Military
History and Social Sciences, which even found an
increase in male soldier’s negative perceptions

of female soldiers, a “clouding of the integration

waters”.'”

4 Conclusion

With its regulation of women, peace and security,
UN resolution 1325 and its subsequent resolu-
tions are particularly relevant for the OSCE’s tasks
and objectives: Conflict prevention and resolution
by non-discrimination and equal socio-political
participation of men and women as can be en-
sured by gender equality. The widespread efforts
of the federal government to implement this res-
olution are therefore welcome. However, it is not
sufficient as long as the gender dimension in the
context of violent conflicts is left almost entirely
to development co-operation. Closer integration of
the topic in security and defence policy is there-
fore urgently necessary.

109 See especially Gerhard Kiimmel, Truppenbild ohne Dame? [Picture of the troops without a lady?], Potsdam 2014, pp. 5f.
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1 Introduction

1.1 OSCE Commitments

Combating trafficking in human beings is one

of OSCE’s priorities. Already at the summit in
Istanbul in 1999 the heads of state and govern-
ment committed to a comprehensive catalogue
including, among other points: “We will undertake
measures to eliminate all forms of discrimina-

tion against women, and to end violence against
women and children as well as sexual exploita-
tion and all forms of trafficking in human beings.
In order to prevent such crimes we will, among
other means, promote the adoption or strength-
ening of legislation to hold accountable persons
responsible for these acts and strengthen the
protection of victims.”' The OSCE Action Plan on
Trafficking in Human Beings adopted in 2003 is of
particular importance and provides the foundation
for the OSCE’s efforts to combat trafficking in
human beings.” This document is supplemented
by the “Addendum to the OSCE Action Plan to
Combat Trafficking in Human Beings: Addressing
the Special Needs of Child Victims of Trafficking
for Protection and Assistance” (2005)° and the
“Addendum to the OSCE Action Plan to Combat
Trafficking in Human Beings: One Decade Later”
(2013)*. The goal of the Action Plan is to support
participating States with a comprehensive cata-
logue of measures for implementing the OSCE De-
cisions against trafficking in human beings.” OSCE
States have repeatedly committed to combat
trafficking in human beings with a human rights-
based approach and to focus on the victims’ rights
and interests.’ For example, the Porto Declaration
from 2002 states: “The dignity and human rights
of victims must be respected at all times.”

In 2007 and 2006, the OSCE released detailed
Decisions on trafficking in human beings for la-
bour exploitation and various publications on this

OSCE (1999), p. 7, no. 24.

OSCE (2015), p. 25.

OSCE (2005), PC.DEC/685.

OSCE (2013), PC.DEC/1107.

See OSCE (2015), p. 11.

Cf. OSCE (2015), pp. 22-23.

OSCE (2002), p. 16.

e.g. see: OSCE/ Office of the Special Representative (2011).
OSCE (2006).
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topic.® In 2005, one topic was added to the Action
Plan 2003: the special need to protect children.
The importance of collecting and evaluating data
on measures taken against trafficking in human
beings by the States is emphasized not only in the
Action Plan, it was described in detail as a prior-
ity topic in the Special Representative’s Annual
Report in 2008. The comment on the Action Plan
repeatedly underscores the importance of a rap-
porteur or equivalent mechanism.

In 2003, the position of an OSCE Special Rep-
resentative for Combating Trafficking in Human
Beings was established, and in 2006 the position
was made a permanent element of the OSCE
Secretariat.” The Special Representative regularly
carries out country visits to improve the measures
against trafficking in human beings in a dialogue
with the individual States. In 2010, the Special
Representative carried out an official country
visit to Germany, followed by a presentation to the
Committee on Human Rights and Humanitarian
Aid of the German Bundestag in 2011. During that
session, the link between illegal migration and
human trafficking was discussed as well as the
improvements to be expected from the implemen-
tation of the EU Anti-Human Trafficking Directive
2011/36 and the necessity of a comprehensive
approach to combat trafficking in human beings
for the purpose of labour exploitation.

1.2 Methods

The findings in this chapter are based on literature
research and written and telephone interviews
with: Federal Criminal Police Service, Directorate
General of Customs, Conference of Ministers

of Integration, Federal Agency of Migration and
Refugees, Federal Ministry of Labour and Social
Affairs and union advising offices, expert counsel-
ling centres against trafficking in human beings
and the non-governmental organization National
Co-ordination Circle against Trafficking in Human
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Beings. When evaluating the OSCE commitments,
the concluding observations from various UN trea-
ty bodies as well as the recommendations from
the Council of Europe’s Group of Experts against
Trafficking in Human Beings (abbreviated: GRETA
Commission) were used.

2 Description of the Prob-
lems Using the Current Situ-
ation in Germany

Germany is primarily a destination country for
those affected by trafficking in human beings. '
Those affected are both German citizens as well
as EU and third-country nationals. In recent years,
the topic of trafficking in human beings has re-
ceived a relatively high degree of attention at the
political level. Especially for the area of trafficking
in human beings for the purpose of sexual ex-
ploitation, there is an established support system.
Awareness for the problem of trafficking in human
beings for labour exploitation has also increased.
Step by step, the rights of victims in terms of res-
idency and social rights have been strengthened.
Reliable figures for the actual rates of trafficking
in human beings are not available for Germany,
however. According to estimates by the Interna-
tional Labour Organization (ILO) from 2012, in the
European Union around 880,000 persons are af-
fected by forced labour - this figure includes both
sexual exploitation as well as labour exploitation
including forced begging and unlawful activities."
The ILO estimates that labour exploitation (70 %)
clearly outweighs sexual exploitation; in all, nearly
60 per cent of the affected persons are women. "
There are no estimates for Germany specifically.
Nationwide statistics of cases of trafficking in
human beings are included in the Federal Criminal

10 GRETA (2015), p. 13.

Police Service’s (BKA) annual situation reports.
The reported crime statistics include all complet-
ed investigations on trafficking in human beings
for sexual exploitation and labour exploitation, and
they give information on the age, sex and nation-
ality of the perpetrators and the victims. The fact
that trafficking in human beings for the purpose
of sexual exploitation has been illegal in Germany
since 1973 and has been a point of discussion for
many years is reflected in the rates. This is the
type of trafficking in human beings that is most
frequently recognized and prosecuted. According
to the BKA’s situation report, in the last four years
almost 590 victims per year have been identified
in the area of sexual exploitation. The vast major-
ity (around 90%) are from Europe, more than two-
thirds from Eastern and South-Eastern Europe,
especially Romania and Bulgaria."” On average,
around 80 of the victims identified each year were
minors. For the cases involving labour exploitation
in the same time frame, an average of just over 30
victims each year were minors."

Other forms of trafficking in human beings such as
forced begging, illegal activities or organ trafficking
have not been well-researched and up to the pres-
ent only individual cases have been reported from
the practice. No conclusions can be drawn about
actual frequency. There is also little known about
the actual extent of trafficking in children in Ger-
many; a problem that likely has been exacerbated
by the large increase of minor asylum-seekers.

In the following, three topics in need of action in
Germany are discussed: Human trafficking for
the purpose of forced labour, child trafficking and
collection of data and rapporteurs

11 ILO (2012) Forced labour: the EU dimension: www.ilo.org/wcmsp5 /groups/public/@europe /@ro-geneva/@ilo-brussels/documents/ge-

nericdocument/wcms_184976.pdf [Last accessed: 15 April 2016].

12 ibid.

13 Federal Criminal Police Service (2014): Bundeslagebild Menschenhandel [National situation report], Wiesbaden http://www.bka.de/
nn_231620/SharedDocs/Downloads/DE/Publikationen/JahresberichteUndLagebilder/Menschenhandel /menschenhandelBundeslage-

bild2014,templateld=raw,property=publicationFile.pdf/menschenhandelBundeslagebild20 14.pdf [Last accessed: 25 March 2016].

14 Federal Criminal Police Service (2013): Bundeslagebild Menschenhandel [National situation report], Wiesbaden http://www.bka.de/
nn_231620/SharedDocs/Downloads/DE/Publikationen/JahresberichteUndLagebilder /Menschenhandel/menschenhandelBundeslage-

bild2013,templateld=raw,property=publicationFile.pdf/menschenhandelBundeslagebild20 13.pdf [Last accessed: 25 March 2016].

Federal Criminal Police Service (2012): Bundeslagebild Menschenhandel [National situation report], Wiesbaden www.bka.de/nn_231620/
SharedDocs/Downloads/DE/Publikationen /JahresberichteUndLagebilder /Menschenhandel /menschenhandelBundeslagebild2012,tem-

plateld=raw,property=publicationFile.pdf/menschenhandelBundeslagebild2012.pdf [Last accessed: 25 March 2016].
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2.1 Legal and Institutional Framework
in Germany

Germany is a Contracting Party to the United Na-
tions’ Convention against Transnational Organized
Crime (Palermo Protocol) and the additional Pro-
tocol to Prevent, Suppress and Punish Trafficking
in Persons, especially Women and Children; to the
Convention on Eliminating All Forms of Discrimina-
tion against Women (CEDAW); to the Convention
on the Rights of the Child and the Convention’s
additional protocol regarding the sale of children,
child prostitution and child pornography; and to
the International Labour Organisation’s Conven-
tion Concerning Forced or Compulsory Labour
(Nos. 29 and 105).

The Council of Europe’s Convention on Action
against Trafficking in Human Beings as well as
the European Convention on Human Rights are of
particular importance. Besides these, the Charter
of Fundamental Rights of the European Union and
the Directives 2004/81/EC and 2011/36/EU
are relevant. The implementation process for the
latter Directive is still ongoing.

Trafficking in human beings has been criminalized
in the currently valid form since 2005. Trafficking
in human beings for sexual exploitation is included
in Sec. 232 of the Criminal Code (Strafgesetzbuch,
StGB),"” and trafficking in human beings for labour
exploitation is included in Sec. 233 StGB. The
attempt is also punishable. Sec. 233a (Supporting
Trafficking in Human Beings) deals with participa-
tion and supporting actions. Trafficking children
under the age of 14 is listed as an aggravating cir-
cumstance in all sections. Sec. 236 StGB (Traffick-
ing in Children) is not in line with the international
understanding of trafficking in children because

it only includes trafficking for the purposes of
adoption. At the time of this report, a reform of
criminal law is going through the parliamentary

15 Criminal Code (StGB) in the form from 11 February 2005.

procedure. The existing system is to be changed
and trafficking in human beings is to be defined as
in the Palermo Protocol. Other forms of exploita-
tion (forced begging, illegal acts and removal of
organs) are also to be criminalized. According to
current plans, the section on trafficking in children
is not to be changed."

Because citizens of other states are often, al-
though not always, affected by trafficking in
human beings, German residency laws allow for

a period of recovery and respite" for third-state
nationals, that is, for non-EU citizens, so they have
a chance to decide whether or not to co-operate
with the prosecution authorities. This recovery
period is granted as a waiver of the obligation to
leave Germany for at least three months, during
which the victims have access to social benefits.
If victims of trafficking in human beings decide

to testify in court, then they can receive a special
residence permit.”® Since 2015, this permit can be
extended beyond the end of the criminal pro-
ceedings. A residency permit is linked to criminal
proceedings for minors, as well. The prosecution
authorities are responsible for the formal identifi-
cation of victims of trafficking in human beings.

Victims of trafficking in human beings are eligible
for support. Here there are differences both be-
tween victims from third states and EU states as
well as between the recovery time and time during
criminal proceedings. For third-state citizens,
during the recovery time benefits are paid accord-
ing to the Benefits for Asylum Seekers Act (As-
ylbewerberleistungsgesetz),'” which also means
medical benefits are limited to acute care. For

the duration of the criminal proceedings, benefits
according to the Social Code (Sozialgesetzbuch)
are paid - this also applies to EU citizens.”

Victims of trafficking in human beings have the
right to their lost wages and/or compensation. It

16  www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente /Formulierungshilfe_Menschenhandel.pdf?__blob=publicationFile&v=1

[Last accessed: 9 April 2016].

17 Sec. 59(7) Residence Act (Aufenthaltsgesetz) in the version from 20 October 2015.

18 Sec. 25(4a) Residence Act.

19 Benefits for Asylum Seekers Act (AsylbLG) in the version from 11 March 2016.
20 Social Code (Sozialgesetzbuch, SGB), Second Volume, basic income for job seekers, in the version from 15 April 2015 or the Social Code,
Twelfth Volume (SGB XII) social assistance, in the version from 21 December 2015.
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is possible to assert the claim against the perpe-
trator, and under certain circumstances victims
can also receive compensation according to social

compensation law or statutory accident insurance.

To receive unpaid wages, in Germany an out-of-
court settlement or civil proceedings with a labour
court can be pursued.

Due to Germany’s federal structure, the responsi-
bilities for combating trafficking in human beings
and supporting victims are divided between the
national and Lander levels. The Federal Ministry of
Family Affairs, Senior Citizens, Women and Youth
(BMFSF)) is the leading agency. To improve co-op-
eration among the various actors at the national
level, in 1997 the Federal-Lander Working Group
on Trafficking in Women was set up (in 2012 it
was renamed as the Federal-Lander Working
Group on Trafficking in Human Beings).”'

Representatives from the Federal Criminal Police
Service and civil society actors are also included
in the working group.”

Since 2003, there has also been the Feder-
al-Lander Sub-Working Group “Protection of
Children and Youth from Sexual Violence and
Exploitation” that furthers the implementation of
the respective action plan. One of two sub-work-
ing groups focuses on trafficking in children and
sex tourism.”

The Federal Ministry of Labour and Social Affairs
(BMAS) is the head agency for the area of labour
and thus also for labour exploitation. In 2015, a
Federal-Lander Working Group was established
in this area as well with a focus on trafficking in
human beings for labour exploitation and has set

the objective of creating a concept for combating
trafficking in human beings by the end of 2016.%

Most Lander have created networking committees
to co-ordinate the work of the relevant actors.
These co-operation concepts are often related to
the area of sexual exploitation. The topic of labour
exploitation is not dealt with as frequently, and
protection of children is a focus only in exception-
al cases.

The Lander are responsible for establishing and
funding the support structures for victims of
trafficking in human beings. These structures are
relatively well-developed for female victims, and in
almost all Lander there is at least one specialized
counselling centre for victims of trafficking in hu-
man beings (FBS).” They offer counselling, accom-
modation, etc., regardless of the victim’s residen-
cy status and offer assistance, for example, in
obtaining residency permits and social benefits.”
The focus of counselling services is on women.
Besides the specialized counselling centres for
trafficking in human beings, there is an increasing
number of union counselling centres that advise
migrants who are /were employed under precari-
ous working conditions.

2.2 Description of the Problem

There are still only very few known cases of traf-
ficking in human beings for labour exploitation in
Germany. Drawing the conclusion that this is not
a problem or is only a minor problem in Germany
would be too hasty, however. Various experts
assume that, “(...) there are large gaps in the cur-
rent practice of identifying victims of trafficking in
human beings for the purpose of labour exploita-
tion”” and believe the dark figure is high.” There

21 www.bmfsfj.de/BMFSFJ/gleichstellung,did=73024.html [Last accessed: 25 March 2016].
22  www.kok-gegen-menschenhandel.de/vernetzung/bundesweit/gremienarbeit.html [Last accessed: 25 March 2016].

23 Aktionsplan 2011 der Bundesregierung zum Schutz von Kindern und Jugendlichen vor sexueller Ausbeutung und Gewalt [Action Plan 2011
from the federal government on the protection of children and youth from sexual exploitation and violence],
.19 www.bmfsfj.de /RedaktionBMFSF] /Abteilung5 /Pdf-Anlagen /aktionsplan-2011,property=pdf,bereich=bmfsfj,sprache=de,rwb=true.pdf

[Last accessed: 25 April 2016]; Information provided on the telephone by the BMFSFJ, Department 514, 25 April 2016.
24 www.bmas.de/DE/Themen/Soziales-Europa-und-Internationales/International /menschenhandel-arbeitsausbeutung-bekaempfen.html;j-

sessionid=5CD7707EC39920AFB368D349880050F9 [Last accessed: 24 April 2016].
25 For an overview of the existing specialized counselling centres, see: www.kok-gegen-menschenhandel.de /mitgliedsorganisationen-fachber-

atungsstellen.html [Last accessed: 25 March 2016].

26 For a task description according to the co-operation agreement, see e. g.: www.gesetze-bayern.de/Content/Pdf/BayVwV965227all=False

[Last accessed: 25 March 2016].
27 GRETA (2015), p. 38, marginal note 131.
28 cf. BKA (2014), p. 8.
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are also still large gaps in regard to support for
the victims and their access to wages and com-
pensation. Another aspect that is particularly
relevant for preventive reasons is the monitoring
of private placement agencies. This monitoring is
recommended by the OSCE, but in Germany it is
done in such a way that it is hardly effective.

For the area of trafficking in children there are
also not much reliable data,” and here as well

a high dark figure can be assumed. Identifying
children who are used for begging or forced to do
criminal acts is especially problematic. Because
these types of exploitation are not yet punishable
as trafficking in human beings in Germany, there
is not only a lack of awareness but also a lack of
legal means to prosecute. The identification prob-
lem is especially true for minor refugees - almost
nothing is known up to now about the extent of
refugee children as victims of trafficking in human
beings.

In Germany, until the present only a very limited
amount of data and information on trafficking in
human beings and the victims have been col-
lected. The data are limited almost exclusively to
criminal justice statistics; conclusions about the
victims’ assertion of their rights such as those
related to support or compensation/wages cannot
be drawn. Currently there is no agency that bun-
dles and analyses the information that is gathered
in part regularly and in part ad hoc. There is also a
lack of an overall concept to measure and eval-
uate developments in the area of trafficking in
human beings and the effectiveness of the mea-
sures taken.

29  On this, see also ECPAT International (2012), p. 10.
30 OSCE (2000), MC(8).DEC/1/Corr. 1, no. 9.
31 BKA(2014)p. 8.

3 Assessment of the OSCE
Commitments’ Implementa-
tion

3.1 Human Trafficking for the Purpose
of Forced Labour

3.1.1 Foundation in Criminal Law

Combating trafficking in human beings for labour
exploitation and supporting victims first presumes
that trafficking in human beings is codified as a
criminal offence in national criminal law. Among
other commitments, with the Ministerial Council’s
Decision in 2000 in Vienna, Germany committed
“to take necessary measures, including by adopt-
ing and implementing legislation, to criminalize
trafficking in human beings, including appropriate
penalties, with a view to ensuring effective law
enforcement response and prosecution. Such
legislation should take into account a human
rights approach to the problem of trafficking
[...].”* OSCE Decisions also repeatedly refer to the
Palermo Protocol, which was ratified by Germany
in 2006, and call for the implementation of the
provisions contained in this Protocol. The term
“trafficking in human beings” as in the Palermo
Protocol is defined broadly. It is an umbrella term
for many different conditions in which people are
held and exploited against their will, that is, with
force, using various methods.

Trafficking in human beings for the purpose of
forced labour has been criminalized in Germany
since 2005 according to Sec. 233 of the Criminal
Code (StGB). Often, however, the “difficult man-
ageability of the narrowly defined provision in

Sec. 233 StGB” is criticized,’ as it must be proven
that the perpetrator brought the victim into the
exploitative situation. In practice that is often dif-
ficult. The “catch-all” provision in Sec. 233a StGB
(Promoting Trafficking in Human Beings) is meant
to close such loopholes by criminalizing aiding and
abetting trafficking in human beings by recruiting,
transporting, transferring, accommodating and
accepting the victim. The Bundesrat (2nd chamber
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of the legislative branch) has made the current
way in which the provision is formulated responsi-
ble for the fact that it has only rarely been applied
in practice.”” Germany is not only obligated to
create a criminal offence, it must also ensure
prosecution. This obligation arises from the
national protective obligations in the conventions
on human rights. To implement the EU Directive
against Trafficking in Human Beings (2011/36/
EU), draft legislation is currently going through the
parliamentary process with the aim of adapting
the criminal provisions to the internationally valid
definition and easing their applicability.

Whether the planned statutory reforms will lead
to better legal combating of trafficking in human
beings and labour exploitation cannot yet be said
for certain.

3.1.2 Sensitization as a Requirement for
Identifying Affected Persons

Because recognizing trafficking in human beings
and identifying those affected is the requirement
for all further steps, the OSCE States have re-
peatedly emphasized the necessity of sufficient
sensitivity in all professions (e. g. health care, so-
cial workers, labour inspectors) who might come
in contact with affected persons. This awareness
is to be raised further with training.* This is also
in line with Germany’s commitment arising from
Article 10 of the Council of Europe’s convention.

A systematic approach to the sensitization of
relevant professions is not currently discernible
in Germany. In its concluding report on Germany,
the GRETA Commission also points out (...) that
there is a crucial lack of awareness of trafficking
for labour exploitation amongst key authorities
like labour inspectors, the police, prosecutors,

32 Bundesrat Printed Paper 641/13, p. 2.

judges and Foreigners Registration Offices.”** An
extensive interview study carried out on behalf
of the European Union Agency for Fundamental
Rights on serious labour exploitation reaches the
conclusion that affected persons are often not
perceived as victims by the prosecution authori-
ties but rather as people who have violated labour
or residency laws.” This insight corresponds to
experience from the practice of specialized coun-
selling centres and the results of an evaluation of
public prosecutors’ investigation files and court
decisions.*

In contrast to other OSCE States, in Germany
there is no labour inspectorate that checks work-
ing conditions to prevent exploitation. Problems
can therefore only be uncovered by inspectors

in other labour areas. Because their tasks do not
include combating labour exploitation or traf-
ficking in human beings for labour exploitation
sensitization becomes even more important. The
relevant supervisory authority in this area is the
Financial Control of lllegal Employment (FKS). This
agency, which is subordinate to customs, monitors
whether minimum wage requirements are met,
whether there are work and residence permits and
whether tax obligations are being fulfilled, among
other things.” Another agency that could discover
trafficking for labour exploitation in the context of
checks is the labour inspectorate, which moni-
tors whether the laws on occupational health and
safety and working times are upheld. However,
certain branches of labour, for example private
households, are largely excluded from checks by
the labour inspectorate.

Both at the federal and Lander levels, the problem
of inadequate identification of cases of trafficking
for labour exploitation is increasingly being dis-

33 OSCE MC.DEC/14/06, p. 47; confirmed in: OSCE MC.DEC/8/07, No. 4.

34 GRETA (2015), p. 36, marginal number 133.
35 Hoffmann, U./Rabe, H. (2015), p. 53.

36 cf. Lindner, C. in Biindnis gegen Menschenhandel zum Zweck der Arbeitsausbeutung [Alliance against Trafficking in Human Beings for La-

bour Exploitation] (2015), pp. 13ff.

37 www.zoll.de/DE/Fachthemen/Arbeit/Bekaempfung-der-Schwarzarbeit-und-illegalen-Beschaeftigung /Aufgaben-und-Befugnisse /aufga-

ben-und-befugnisse_node.html;jsessionid=7E2BE9A5DBA4077432812C849D214154.live0502#doc30888bodyText3

[Last accessed:

25 March 2016].
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cussed.” Up to now, though, this can only be seen

reflected to a limited extent in the sensitization

programmes for various professions:

- Police: Trafficking in human beings for labour
exploitation is discussed in police training in
almost all Lander; there are a few specialized
continuing education courses, e.g. in Berlin.”’
For several years, the Federal Criminal Police
Service offered several courses annually on
trafficking in human beings for sexual exploita-
tion or labour exploitation. In 2016, however,
these were reduced and only one training
session on sexual exploitation is offered.”’ In
light of the limited number of continuing educa-
tion courses, it can be assumed that a large
number of investigators have had no education
or training on the topic of trafficking in human
beings for labour exploitation.*'

- Judges and prosecutors: In Germany, there
are very few public prosecutor’s offices spe-
cializing in trafficking in human beings; typi-
cally, cases of trafficking in human beings are
worked on by units specializing in organized
crime.

- In general, training sessions and continuing
education courses for public prosecutors and
judges are voluntary and there are only very
few offered on the topic of trafficking in human
beings for labour exploitation.*

- Financial Control of lllegal Employment (FKS):

itsbekdampfungsgesetz), for which the FKS is
responsible.*

Labour Inspectorate: The labour inspectorate
in Germany is de-centralized and organized by
the Lander in over 100 units that have various
names and tasks.** No regular training sessions
for the agency staff on the topic of trafficking
in human beings could be identified.

Federal Agency of Migration and Refugees
(BAMF): In 2011/2012, a one-year project to
improve the identification of those affected by
trafficking in human beings during the asylum
procedure was carried out. As a result, spe-
cial representatives for trafficking in human
beings were established in the agency’s branch
offices.*” Due to the high number of offices and
continual re-structuring of the BAMF, however,
it is unclear whether special representatives
are currently active in all branch offices and
whether regular decision-makers are sufficient-
ly trained.*

Foreigners Registration Offices, Deportation
Detention Centres and Initial Reception Cen-
tres: In regard to these institutions/agencies, it
is not known whether regular training sessions
on trafficking in human beings are carried out.
At each location, on-site specialized counsel-
ling centres hold training sessions if their capa-
bilities allow or as a part of specific projects.”

38

39

In continuing education for FKS staff, no Civil society actors are limited in their capacities.
special focus is placed on Sec. 233 StGB. For Projects that focus on training various profes-

all FKS employees there are mandatory ba- sional groups often do not receive sustainable

sic training sessions that convey knowledge funding.*® With the exception of the slight increase
on criminal offences related to the Act on in identification in the context of the asylum
Combating lllegal Employment (Schwarzarbe- procedure, no increase in identified victims can

e.g. see: Coalition agreement from the CDU, CSU and SPD, 2013, p. 73. www.cdu.de/sites/default/files/media/dokumente /koalitions-
vertrag.pdf or 10th Conference of the Lander Ministers of Integration, 25/26 March 2015, pp. 26-27, www.thueringen.de/mam/th4/
justiz/intmk /protokoll_10.intmk_kiel.pdf [Last accessed: 25 March 2016].

Rhineland-Palatinate Ministry of the Interior, Sport and Infrastructure, Chair of the Conference of Ministers of the Interior 2015, letter from
10 September 2015 in response to queries to the Conference of Ministers of the Interior.

Detailed description of continuing education programme for public prosecutors: GRETA (2015), p. 26, marginal number 73.
Directorate General of Customs, Financial Control of Illegal Employment, response to written query from 17 February 2016.

e.g. Jadwiga Munich/Nuremberg; ISOM Project (finished), see: www.frauenhilfe-westfalen.de/menschenhandel_isom.php [Last accessed:

40 Federal Criminal Police Service, response to written query from 18 March 2016.
41 GRETA (2015), p. 26, marginal number 78.
42
43
44 Cf. Hoffmann, U./ Rabe, H. (2014), p. 8.
45 GRETA (2015), p. 37, marginal number 135.
46 No response to written query from 17 February 2016 to the BAMF.
47
25 March 2016].
48

e.g. ISOM Project or Alliance against Trafficking in Human Beings for Labour Exploitation, see: www.buendnis-gegen-menschenhandel.de/
[Last accessed: 15 April 2016].
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be seen. This can be viewed as an indication that
there is not yet a broad sensitization in Germany
that would allow for the identification of victims of
trafficking in human beings for labour exploitation.

3.1.3 Support Structures

In 2008, the OSCE States committed to ensuring
“that victims of human trafficking have access
without undue delay to secure accommodation,
psychological and medical treatment and counsel-
ling regarding their legal rights and the services
available to them.”

The fact that support and counselling structures
are not well-established for victims of trafficking in
human beings for labour exploitation, in particular
for male victims, has been discussed repeatedly
over the last several years. Many of the existing
specialized counselling centres for trafficking in
human beings (FBS) primarily focus on the sexual
exploitation of women. Most centres now also pro-
vide counselling for victims of labour exploitation,
but often only for women; men are usually only
counselled in individual cases. The possibilities
for advising victims of trafficking in human beings
for labour exploitation are limited, in part because
of the lack of a mandate from the grant providers
and thus a lack of resources.” In some Lander,
however, a change can be seen in this area: In
Hamburg, for example, the mandate of the existing
specialized counselling centre for trafficking in hu-
man beings has been expanded to include labour
exploitation and funding was increased. The proj-
ect Invisible Alliance (Unsichtbar-Biindnis) against
trafficking in human beings for labour exploitation
was able to establish temporary counselling ser-
vices in a few locations directed at all victims of
trafficking in human beings for labour exploitation.
Union or union-linked counselling centres - for
example Fair Mobility (Faire Mobilitat) or Work and
Life (Arbeit und Leben) - have increasingly turned
to the topic of exploitation of mobile / Eastern
European employees in recent years, but they do

49 OSCE (2008), MC.DEC/5/08/Corr. 1, No. 6.
50 KOKe.V.(2014) (unpublished).

not focus on trafficking in human beings.”' They
are different from the specialized counselling
centres in particular because they are primarily
focused on unfavourable and exploitative working
conditions, unpaid wages or similar problems.
Because these are mostly issues of labour law,

a different approach is taken to counselling. In
particular accommodation for male victims of
trafficking for labour exploitation is a serious
problem. This means that sometimes they must be
sent to homeless shelters.” The newly established
Federal-Lander Working Group on Trafficking in
Human Beings for Labour Exploitation has set the
objective of producing a concept for establishing
support structures.

3.1.4 Compensation and Wages

A 2007 Ministerial Council Decision foresees that
participating States consider legislation to offer
victims of trafficking for labour exploitation the
possibility to receive compensation for damage
suffered, including, where appropriate, restitution
of wages owed to them. Already a year before that
the heads of state and government underscored
the importance of offering victims of trafficking in
human beings the possibility to be compensated
for damage suffered.”

Compensation

The Council of Europe’s convention also demands
that its Member States provide for the right of
the victim to be compensated by the perpetra-
tor(s) and to receive state compensation; both
are generally possible in Germany. Claims for
damages against the perpetrator(s) can be filed
in civil courts and in the context of the criminal
proceedings as a so-called adhesion procedure
(Secs. 403 ff. Criminal Procedural Order (Straf-
prozessordnung)).” Even if a right to compensa-
tion has been established by a court, however, it
is not ensured that it can be executed and that
the victims will actually have their compensation
paid. One reason for this is that often no assets

51 Faire Mobilitdt (2015), p. 13 www.faire-mobilitaet.de/beratungsstellen/++co++873247a8-2487-11e5-8ad5-52540023ef1a?t=1 [Last

accessed: 26 April 2016].

52 Arbeit und Leben, Input Dr. Zentner, B-L-AG MH/A, 1 March 2016.

53 OSCE MC.DEC/14/06, No. 5.

54 Criminal Procedural Order (StPO) in the version from 21 December 2015.
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can be seized from the perpetrator(s).”” Between
2010 and 2012, for example, only one conviction
a year - and in one year five convictions - that
was made for trafficking in human beings led to a
seizing of assets.”

State compensation according to the statutory
accident insurance® or the Victim Compensation
Act (Opferentschiadigungsgesetz, OEG)™ are each
linked to physical injury sustained from the act.

If victims have an accident when working or the
work causes physical injury, for example due to a
lack of occupational safety, claims can be made to
the statutory accident insurance. All persons are
insured who are in an employment, training or ser-
vice relationship regardless of the legality of the
status of residency, the nationality or work permit
validity.” Self-employed persons are excluded.
Trafficking victims are usually included among

the insured “as employees”. Providing proof can
be difficult if the person is registered as self-em-
ployed.® Due to a lack of information, no conclu-
sions can be drawn about whether or the extent to
which victims of trafficking for labour exploitation
receive benefits. Random background discussions
with specialized counselling centres for traffick-
ing in human beings as well as union counselling
centres for mobile /posted employees give the
impression that statutory accident insurance still
plays a very minor role in the area of trafficking for
labour exploitation. In contrast, through the union
counselling centres claims are more frequently
filed using this insurance.’'

Damages can also be claimed from state funding
according to the Victim Compensation Act (Opfer-

55 Rabe, H./Tanis, N. (2013), p. 36.

entschadigungsgesetz, OEQG) if an assault occurred
and the victim suffered physical harm. The OEG’s
area of application is limited to physical use of
violence - the threat of violence is not understood
as a physical assault according to case law.”
Because trafficking victims are sometimes forced
into an exploitative situation with psychological
pressure and serious threats but without the use
of physical violence, the OEG usually does not ap-
ply. Currently, a revision of the social right to com-
pensation including the Victim Compensation Act
is being pushed forward.* The plan is to include

in the OEG’s area of application forms of psycho-
logical violence that have not been (sufficiently) in-
cluded in current victim compensation laws.* The
extent to which repression faced by victims of traf-
ficking in human beings can lead to compensation
according to the new laws is also to be reviewed.”
Currently, however, receiving benefits according
to the OEG is a protracted process that is rarely
successful; conclusions about whether victims of
trafficking for labour exploitation receive or have
received benefits according to the OEG cannot be
drawn from the statistics.*

Unpaid Wages

Victims of trafficking for labour exploitation
have a right to wages for the work they have
done - regardless of whether they have a valid
residence and/or work permit. Unpaid wages
can be claimed through civil court proceedings
with a labour court. A fundamental problem,
though, is that without the support of a counsel-
ling centre, access to lawyers and court action
is usually blocked. For many, the loss of a job is
linked to immediate financial pressure that often

56 Response from the federal government to GRETA questionnaire 1st evaluation cycle (2014), Annex |ll, p. 8.
57 Social Code Seventh Volume - Statutory Accident Insurance, in the version from 21 December 2015.
58 Act on Compensation of Victims of Violent Crimes, in the version from 20 June 2011.

59 Cf. Kirstein, K. (2015), p. 151.
60 Kirstein, K. (2011), p. 252.

61 Result of telephone query: Fair Mobility, Counselling Centre for Posted Employees (Faire Mobilitdt, Beratungsstelle fiir entsandte Bes-
chaftigte) Women’s Information Centre Stuttgart, KOOFRA (22 April 2016).
62 Cf. LSG Niedersachsen - Bremen (Higher Social Court Lower Saxony - Bremen): Decision on 14 November 2013; file number L 10 VE

46/12.
63 Coalition agreement from the CDU, CSU and SPD (2013), p. 53.

64 Response from the Federal Ministry of Labour and Social Affairs to written query from 4 April 2016.
65 www.bmas.de/SharedDocs/Downloads/DE/PDF-Publikationen-DinA4 /werkstattgespraech-schmachtenberg-rede.pdf

[Last accessed: 29 March 2016].

66 WeiBer Ring: In 2013 only 3.5% of all victims of violent crime received compensation according to the OEG; www.weisser-ring.de /fileadmin/
content/OEG-Statistik /OEG_Statistik_2013.pdf [Last accessed: 29 March 2016]; see also GRETA (2015), p. 47, marginal number 179.
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does not leave much time to file claims against
the employer since the destitute victims are
often forced to return to their country of origin.
Pursuing wage and compensation claims is also
possible from abroad, but it is much more diffi-
cult to do.”

In a study commissioned by the European Union
Agency for Fundamental Rights on serious la-
bour exploitation, two additional problems were
named:* Firstly, for labour law disputes, the bur-
den of proof rests with the plaintiff. In practice, it
is often very difficult to prove the number of hours
actually worked because undocumented over-
time is often done. Secondly, there is a report-
ing requirement that obligates public agencies,
including labour courts, to notify the Foreigners
Registration Office about a person who resides in
Germany without a valid residence permit. This
can then lead to persons who do not have resi-
dence permits and who have not been identified
as trafficking victims to decide against going to
court to avoid criminal charges or deportation.”

3.1.5 Placement Agencies

In the 2013 addendum to the OSCE Action Plan
to Combat Trafficking in Human Beings (THB), one
preventive measure listed is controlling recruit-
ment agencies and “promoting clear criteria (...)
for the official registration of recruitment and
placement agencies, and monitoring the activities
of such agencies in an effort to prevent all forms
of THB (...)”.”°

The demand for regulation and monitoring of
placement agencies has also been expressed
repeatedly in Germany.”' Especially in the area

of nursing care, increasingly persons from other
EU countries, especially from Eastern Europe, are
employed in private households nationwide. It is
unknown how many persons are employed in this

67 Hoffmann, L. (2015), p. 29.

68 Hoffmann, U./Rabe, H. (2014), p. 42.
69 GRETA (2015), p. 44.

70 OSCE (2013), PC.DEC/1107,1Il. 1.9.
71 cf. Rabe, H./Tanis, N. (2014), p. 66.

way. Estimates of non-governmental counselling
centres are between 100,000 and 300,000 per-
sons.”’

This kind of employment can be found with an
agency; besides the Federal Employment Agency’s
International Placement Services (ZAV), there are
many private placement agencies. The offer also
includes countries whose citizens are already part
of the EU’s free movement of workers such as Po-
land. The government agency reviews on the basis
of written documents whether the position fulfils
the legal requirements, that is, whether it is legal,
before a placement is made.”® The ZAV is of only
marginal importance in the area of nursing care
and domestic help, however.”* Instead, at-home
care assistants are often brought to Germany with
private placement agencies.”” In general, nursing
assistants from EU countries can enter into a di-
rect employment relationship with the employing
family, or they can be self-employed or work as
posted employees of a company based abroad.

According to the counselling centres’ experienc-
es, currently the most common model is post-

ing employees; in this model, a partner agency
employs the care-giver in the country of origin
and sends them to work in Germany. Formally, the
placement agency in Germany is only responsible
for acquiring and supporting clients. Because the
length of posts is usually no longer than three
months, the migrants are not required to register
with the authorities and therefore remain largely
unknown to government agencies and registration
offices.”® There are only very limited possibilities
for the authorities to monitor private households,
for example with the Financial Control of lllegal
Employment. According to experts’ estimations,
in the placement of nursing assistants and do-
mestic help structures have been established

that are geared toward circumventing existing

72 www.faire-mobilitaet.de /++co++ff422062-f49c-11e4-9c47-52540023ef 1a [Last accessed: 29 March 2016].

73 cf. Rabe, H./Tanis, N. (2013), pp. 66-67.
74 Boning, M./Steffen, M. (2014), p. 15.
75 Hoffmann, U./Rabe, H. (2014), pp. 11ff.
76 Boning, M./Steffen, M. (2014), p. 23.
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employee protection regulations.”” In Germany
the placement agencies do not need to register,
which means that the federal government has no
information on the number of private placement
agencies active in Germany.”®

3.2 Trafficking in Children

In 1990 the OSCE participating States already
acknowledged the special importance of chil-
dren’s rights and protecting children and, at the
Conference on the Human Dimension of the OSCE
in Copenhagen, decided, “to accord particular
attention to the recognition of the rights of the
child, his civil rights and his individual freedoms,
his economic, social and cultural rights, and

his right to special protection against all forms

of violence and exploitation.””’ In the following
years in various decisions, the OSCE States have
agreed explicitly on measures related to traffick-
ing in children. The OSCE Action Plan refers both
to the guidelines from the United Nation’s High
Commissioner on Refugees for the protection

of unaccompanied minors as well as to the UN
Convention on the Rights of the Child and its
Optional Protocol on the sale of children, child
prostitution and child pornography and calls on
the OSCE States to ratify and fully implement
them.* In 2005, an addendum to the Action Plan
was passed that focused especially on the topic of
the special needs of child victims of trafficking for
protection and assistance. The particular threat of
trafficking in human beings for children was also
emphasized by GRETA in the report on Germany in
2015.°" Despite increasing attention to the topic,
knowledge about the extent and forms of traf-
ficking in children in Germany is still limited. The
lack of meaningful data in regard to all forms of
exploitation included in the additional protocol to

77  cf. Boning, M./Steffen, M. (2014), p. 24.
78 Bundestag Printed Paper 17/8193, p. 2.
79 OSCE (2004), MC.DEC/13/04, p. 38.
80 OSCE (2003), PC.DEC/557, V. 10, p. 18.
81 GRETA (2010), p. 9.

the UN Convention on the Rights of the Child was
also criticized by the UN Committee on the Rights
of the Child in its concluding observations on Ger-
many.” Figures on the number of minor victims
of trafficking in human beings are very limited in
the already mentioned situation reports from the
Federal Criminal Police Service that describe the
completed proceedings nationwide each year. Ac-
cording to these statistics,” in 2013 a total of 70
minors were identified as victims of trafficking in
human beings for sexual exploitation according to
Sec. 232 of the Criminal Code (StGB); of these, 9
were children under 14 years of age and 61 were
adolescents between 14 and 18 years of age.” In
2014, it was a total of 57 minors; 5 of them were
under 14 and 52 were between 14 and 17. As in
the previous years, the large majority of minor
victims were identified in Berlin, and according

to the conjectures of the Federal Criminal Police
Service this could be because Berlin has estab-
lished a special office for combating trafficking

in children.® For the years named there is no
information whether minors were also affected

by trafficking for labour exploitation.* To improve
information on the actual occurrence rate of traf-
ficking in children, in 2007 the Federal Criminal
Police Service had already organized an interdis-
ciplinary workshop on dark figure studies in the
area “Trafficking in Children”. A planned scientific
study on the topic “exploitation of minors” has not
yet been implemented, though.”

3.2.1 Trafficking in Children as a Criminal
Offence

In the addendum to the Action Plan, the participat-
ing States agreed on the following recommended
measures, among others: “Ensuring that child
trafficking, including internal trafficking, is crimi-

82 UN Committee on the Rights of the Child, UN Doc. CRC/C/OPSC/DEU/CO/ 1, 24 February 2014, Ill. no. 7, p. 2.
83 In the previous year, the numbers were somewhat higher: 2010: 95 minors, 2011: 90, and 2012: 100 minors were identified, cf. GRETA

(2015), p. 12.
84 BKA (2013), p. 6.
85 cf. BKA (2014), p. 6; BKA (2013), p. 6.
86 BKA (2014), p. 6.

87 198th Session of the Standing Conference of the Ministers and Senators of the Interior and of the Lander from 4-6 December 2013 in
Osnabriick: Decision 10; www.innenministerkonferenz.de /IMK/DE /termine /to-beschluesse/13-12-06 /Beschluesse.pdf [Last accessed:

29 March 2016]; ECPAT Deutschland (2013), p. 7.
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nalized in accordance with the UN Protocol to Pre-
vent, Suppress and Punish Trafficking in Persons,
Especially Women and Children (...) in order to bet-
ter address the need for protection and assistance
of child victims of trafficking.”®

As described in the introduction, child trafficking
is criminalized in Germany and integrated into

the offences on trafficking in human beings in
Secs. 232, 233ff. of the Criminal Code (StGB),
whereby persons are liable to prosecution if they
force another person to start or continue prostitu-
tion or an exploitative activity by taking advantage
of a vulnerable situation or using intimidation.

In order to do justice to the particular need to
protect children and young adults, the offences

in the UN Protocol were conceptualized such that
for persons under the age of 21 no force must

be used or a desperate situation must be taken
advantage of. If the victim is a child, this is consid-
ered an aggravating circumstance. The definition
of “child” differs from the UN Convention on the
Rights of the Child and defines children as persons
under 14 years of age.”’ An adjustment is planned,
however.” The criminal offence of child trafficking
according to Sec. 236 StGB does not correspond
to the international understanding of child traffick-
ing, as it only includes trafficking for adoption.

According to reports from the field, in the con-
text of criminal prosecution of Sec. 232 StGB for
minors, often the provision Sec. 180 StGB (Pro-
moting sexual actions by minors) is used because
the standard of proof is lower and it is thus easier
to punish the perpetrators. In this type of criminal
proceedings, however, the affected minors do not
have the same rights to claims as victims of traf-
ficking in regard to the residence permit or pro-
tected accommodation. In addition, the structures
behind the actual offence of trafficking in human

88 OSCE (2005), PC.DEC/685, p. 3 no. 1.

beings remain undetected.”’ Currently, the crimi-
nal prosecution and victim protection measures in
the areas of child pornography, child prostitution
and sexual exploitation of children (up to 18 years
of age) are not evaluated in the context of traf-
ficking in human beings. The police is considering
bundling information on these areas.”” An expan-
sion of the information included in the national
situation report “Trafficking in Human Beings” was
decided by the Conference of the Ministers of the
Interior in 2013%* and is to be implemented start-
ing in 2017; details about the planned changes
have not yet been released.”

3.2.2 Support and Protection Systems

In a Ministerial Council Declaration in 2011, the
OSCE States acknowledge “that child protection
systems need to be strengthened in order effec-
tively to help prevent, identify, and respond to
child trafficking in all its forms, to provide appro-
priate assistance and protection in the child’s best
interest for cases of child victims of trafficking or
those at risk of being trafficked, including through
appropriate services and measures for the phys-
ical and psychological well-being as well as for
their education, rehabilitation and reintegration.””
Many of these points were also brought up by
GRETA in its report on Germany in 2015. The
committee of experts recommended in regard to
the particular vulnerability of children to traf-
ficking that the German authorities place more
emphasis on preventive and protective measures
and improve existing co-operation measures. The
committee also urged the authorities to establish
support services for victims of child trafficking
that are tailored to their special needs.” Existing
counselling centres for those affected by traffick-
ing in human beings also often counsel children,
but they are not primarily focused on children

89 Reference to Sec. 176 StGB, where a “child” is defined as a person under 14 years of age.

90 Bundestag Printed Paper 18/4613.
91 ECPAT Deutschland e. V. (2015), p. 3.
92 KOKe.V.(2014), p. 12.

93 198th Session of the Standing Conference of the Ministers and Senators of the Interior and of the Lander from 4-6 December 2013 in
Osnabriick: Decision 10; www.innenministerkonferenz.de/IMK/DE/termine/to-beschluesse/13-12-06/Beschluesse.pdf?__blob=publi-

cationFile&v=2 [Last accessed: 29 March 2016].

94 Federal Criminal Police Service, information on the telephone 22 April 2016.

95 OSCE (2011), MC.DOC/1/11/Corr.1, p. 47.
96 GRETA (2015), p. 8.
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and minors. A particular problem is that of ac-
commodation, as there is a lack of shelters and
secure living groups for differing age groups.”
Important actors in the area of child protection
are inadequately sensitized for the topic of child
trafficking.” Co-operation and networking of the
youth welfare offices, youth flats, counselling
centres and specialized counselling centres for
sexual abuse have not been sufficiently estab-
lished, which makes it difficult to refer children

to other services.” To improve this situation, the
Federal-Lander Working Group and the aforemen-
tioned actors are currently developing a co-opera-
tion concept “Protecting Children and Youth from

Sexual Violence and Exploitation”.'®

The 2013 addendum to the OSCE Action Plan
names asylum-seeking children as group in

need of special protection when combating

child trafficking.”' In the course of the general
increase in refugees in Germany, the number of
minors seeking protection is also high: In the
first three months of 2016, around 30 per cent
of all first asylum applications were submitted

by persons under the age of 18.' According to
experts’ estimates refugee children and youth
are not sufficiently protected from exploitation in
shared accommodation because there not enough
protected rooms and there continue to be gaps

in identification.'”® To counteract this problem,
the BMFSFJ has commissioned the development
of training sessions to better identify minors in
need of protection, among other measures.'™
Unaccompanied minor refugees can also be es-
pecially endangered. Since 2011, there has been
a continual increase of refugees in this group.'”
Since 2005, a foreign child or youth that comes to
Germany unaccompanied and for whom there are

97 KOKe.V.(2014), p. 19.

98 cf. Docker, M./Stamm, I. (2015).

99 ECPAT Deutschland e.V. (2013), p. 14.
100 ECPAT Deutschland e.V. (2015), p. 1.
101 OSCE (2013), lll. 1.2, p. 3.

102 BAMF (2016), p. 7, author’s calculation.

neither parents nor guardians in Germany must be
appointed a guardian or caregiver.'” In practice,
however, criticisms include that the guardians

are not sufficiently trained and, due to the high
number of minors in need of supervision, it is very
difficult to ensure effective representation.'” In
the context of reporting and discussions on miss-
ing minor refugees in the spring of 2016, it is also
assumed that part of the missing minors could be
affected by trafficking and exploitation.'”® There

is no information available on the actual extent of
the problem, though. Between 2013-2015, only
one single case of trafficking of a minor asylum
seeker was reported to the Federal Criminal Police
Office.'” As described under point 3.1.2., howev-
er, it is unclear whether a special representative
for trafficking in human beings is active in every
branch office of the Federal Agency of Migra-

tion and Refugees and whether regular decision
makers and other personnel in this area have been
sufficiently trained to recognize indications of
child trafficking.

3.2.3 Other Forms of Exploitation

The 2013 addendum to the OSCE Action Plan
emphasizes the importance of protecting those
affected by child trafficking and underscores the
particular vulnerability of children as victims of
forced begging and exploitation in forced criminal-
ity. The OSCE States are called on to enhance “the
capacity of police, social workers and other public
authorities who may come in contact with children
and other individuals trafficked and exploited in
forced and organized begging to ensure prompt
response to their particular needs, with the
objective to immediately remove, where possible,
victims from harmful and exploitative situations.”

103 ECPAT Deutschland e. V. (2015): www.ecpat.de/index.php?id=396 [Last accessed: 24 April 2016].

104 www.unicef.de/presse /2015 /schutz-fuer-fluechtlingskinder-deutschland /98698 [Last accessed: 25 April 2016].

105 For 2015, the Federal Agency of Migration and Refugees recorded an increase of over 200 % in comparison to 2014; www.bamf.de/Shared-
Docs/Anlagen/DE/Downloads/Infothek /Asyl /um-zahlen-entwicklung.pdf?__blob=publicationFile [Last accessed: 23 April 2016].

106 Sec. 42 Social Code, Eighth Book Children and Youth Services (SGB VIII) in the version from 22 December 2011.

107 Lauth, M. (2010), p. 139.
108 BumF (2016).
109 Bundestag Printed Paper 18/8087, p. 8.
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Currently, exploitation in forced criminality or beg-
ging is not included as part of trafficking in human
beings by German criminal law. In the context of
implementing EU Directive 2011/36, a reform in
this regard is being pushed forward. In its state re-
port on Germany, GRETA criticizes that combating
child trafficking is frequently limited to the area of
sexual abuse while other exploitative purposes of
child trafficking are neglected."® No conclusions
about the actual prevalence of these forms of
exploitation can be drawn. According to experts

in the field, the existing support system does not
seem suited to identifying children who are forced
to beg or to steal or commit other criminal acts.'"

3.3 Collecting Data / Rapporteur

3.3.1 Collecting Data and Research

The OSCE views data collection and analysis as
an important element in combating trafficking

in human beings and supporting those affected
and urges participating States “(...) to improve
research and the system of data collection and
analysis, with due regard to the confidentiality of
data, (...) to better assess the character and scope
of the problem and develop effective and well-tar-
geted policies on trafficking in human beings.”'"”

This OSCE recommendation is still relevant ten
years later. Both the monitoring committee for the
UN Convention on Eliminating All Forms of Dis-
crimination against Women (CEDAW)'™ as well as
the expert committee on the Council of Europe’s
Convention on Action against Trafficking in Human
Beings'" criticized the lack of data in Germany in
2008 and 2014, respectively. Both committees
emphasized the importance of a coherent data
collection system for effective policies and view
the foci of data collection to be both in the area of
prosecution and in implementing victims’ rights,
e.g. claims for damages, including information

on the effectiveness of measures and results

110 GRETA (2015), p. 24.
111 Cf. Czarnecki, D./Maurer, M. (2015), p. 128.

achieved. In 2007, in the context of a consultation
with the OSCE Special Representative for Traffick-
ing in Human Beings, the federal administration
at the time had already pointed out the poor

data situation and the problem of dark figures in
Germany.'"” And yet, there are still no comprehen-
sive surveys or serious estimates about the actual
extent of trafficking in human beings in Germany.

At present, statistical data collection is limited to
prosecution; information beyond that is only col-
lected selectively, not systematically or in a way
that allows for comparison. Conclusions about
the victims’ assertion of their rights such as those
related to compensation or health care services
cannot be drawn.

The most comprehensive figures are the data
from the Federal Criminal Police Service that
have already been cited numerous times. The
Federal Criminal Police Service’s situation report
“Trafficking in Human Beings” depicts annual
developments and trends in the area of traffick-
ing in human beings from a police perspective

on the basis of the completed investigations
reported by the Lander criminal police agencies.
Because these are only cases that were reported
to the police, the informative value is necessarily
limited. The same applies to the Police Criminal
Statistics (polizeiliche Kriminalstatistik, PKS) that
are compiled by the Federal Statistical Office. It
records illegal acts reported to the police includ-
ing criminalized attempts, the number of suspects
investigated and a series of other information on
cases, victims and suspects.'" A third collection
of statistics in this area are the criminal prosecu-
tion statistics that include sentences according to
criminal offences and are broken down according
to the sex and age of the convicted."” Due to dif-
fering methods of data collection, these statistics
cannot be compared or can only be compared to a
limited extent. There are no process statistics on

112 OSCE (2006), MC.DEC/ 14 /06, p. 2, no. 3; see also OSCE (2003), IV 1.1, p. 9.
113 UN, Committee on the Elimination of Discrimination against Women, UN Doc. CEDAW/C/DEU/CO/6, 12 February 2009, nos. 47-48.

114 GRETA (2015), p. 55.
115 OSCE/ Office of the Special Representative (2008), p. 62.

116 www.bka.de/DE/Publikationen/PolizeilicheKriminalstatistik /pks__node.html [Last accessed: 29 March 2016].

117 www.destatis.de/DE/Publikationen/Thematisch/Rechtspflege /StrafverfolgungVollzu g/StrafverfolgungsstatistikDeutschland.html [Last

accessed: 29 March 2016].
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any forms of trafficking in human beings including
child trafficking.

Another section of human trafficking cases can be
seen in the statistics of various non-governmental
counselling centres. These cases are only in part
the same as those reported by the police. Victims
turn to refugee, migration or women’s counsel-
ling centres or counselling centres for labour
exploitation with various concerns. If the regional
network works, they are referred to non-govern-
mental offices specialized in combating trafficking
in human beings. But here, too, there is as yet no
unified system of data collection, and the way the
individual counselling centres count cases differs.
Other, governmental offices collect their statistics
on trafficking in human beings in ways that do not
allow for comparison, such as the nationwide ho-
tline for violence against women'"® or the Federal
Agency of Migration and Refugees.'"” The individu-
al surveys are also not collected or analysed cen-
trally. Beyond this, there are several other offices
whose core mandate does not include trafficking
in human beings but who also come into contact
with victims, e. g. customs, the labour inspec-
torate, pension agencies or foreigners registration
offices. None of these agencies records cases of
trafficking in human beings in a way that could
contribute to getting the whole picture.

3.3.2 Rapporteur

Data collection for improvements in combating
trafficking in human beings is closely linked to
the establishment of a central office that can
develop and implement an overarching concept
and that can measure and analyse developments
in the area of trafficking in human beings and the
effectiveness of the measures taken. In numer-

ous Decisions, the OSCE States have agreed “to
consider appointing National Rapporteurs or other
mechanisms for monitoring the anti-trafficking
activities of State institutions and the implementa-
tion of national legislation requirements.”'”’

In 2007, the then OSCE Special Representative
broke this down further and described the added
value of such a position: “Establishing a National
Rapporteur or equivalent mechanism is an im-
portant step toward implementing 1) comprehen-
sive qualitative and quantitative data collection,
research and analysis of the trafficking situation
in the participating State concerned, and 2) a sys-
tematic analysis of the effectiveness of measures
and policies undertaken to prevent and combat
THB [trafficking in human beings].”'*' The Council
of Europe’s Convention on Action against Traffick-
ing in Human Beings also recommends establish-
ing such a position.'” The EU Directive against
Trafficking in Human Beings (2011/36/EU), which
has thus far not been implemented by Germany,
obligates states to set up such a mechanism.

The OSCE does not give more detailed guidelines
for this type of position but instead allows states to
decide which form is most appropriate and effec-
tive given the circumstances.'™ A mechanism must
have a certain degree of independence, however,
in order to be able to evaluate state measures criti-
cally.”” According to the OSCE Special Representa-
tive, the following five purposes must be fulfilled:

- Nationwide systematic and strategic collection
of data by governmental agencies, service
providers and, in as far as it is possible and
appropriate, NGOs;

- Systematic monitoring and evaluating of the
outcomes of measures against trafficking in

118 BMFSF) (2016) Hilfetelefon Gewalt gegen Frauen Jahresbericht 2015 [Hotline for violence against women, Annual report 2015], p. 62,
www.bmfsfj.de /RedaktionBMFSFJ/Abteilung4 /Pdf-Anlagen /dritter-jahresbericht-hilfetelefon,property=pdf,bereich=bmfsfj,sprache=de,r-

wb=true.pdf [Last accessed: 29 March 2016].

119 In its annual migration report, the BAMF states the number of persons who have a special residence permit because they were victims of
trafficking in human beings: www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Migrationsberichte /migrationsbericht-2014.pdf?__

blob=publicationFile [Last accessed: 29 March 2016] and records how many people were identified during the asylum process as victims of
trafficking in human beings (not public; written query was sent to BAMF); see also GRETA (2015), p. 39, marginal number 135.

120 OSCE (2003), PC.DEC/557, p. 19.
121 OSCE/ Office of the Special Representative (2008), p. 57.

122 Inits concluding observations for Germany in 2012, the UN Human Rights Council also recommended that Germany regularly evaluate the
effects of all initiatives and measures against trafficking in human beings, cf. UN, Human Rights Council, UN Doc. CCPR/C/DEU/CO/6

from 12 November 2012, no. 13.
123 OSCE/ Office of the Special Representative (2008), p. 62.
124 OSCE (2015), p. 92.
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human beings at the national and international
levels including an assessment as to how and
why the measures are effective in combating
trafficking in human beings;

- Expert analyses as the foundation for devel-
oping measures against trafficking in human
beings;

- ldentifying gaps in research to address practi-
cal problems;

- Reporting in such a way that policies, strate-
gies and practical measures to combat traffick-
ing in human beings can be improved.'”

Up to now in Germany, no concrete measures have
been taken by the federal government to establish
a rapporteur or equivalent mechanism. Despite
critique from various civil society organizations'*’
and the Bundesrat,'” the current draft legislation
to implement EU Directive 2011/36/EU does not
include a rapporteur. Existing committees - such
as the two Federal-Lander working groups on traf-
ficking in human beings or the respective regional
committees - only carry out individual elements of
the rapporteur’s tasks listed above. This is how an
exchange of information and an identification and
analysis of specific problems in combating traf-
ficking in human beings takes place. Queries and
surveys on certain topics are carried out and guide
lines and joint approaches to solutions are created.
However, they do not fulfil the OSCE’s require-
ments for a mechanism to monitor the activities on
combating trafficking in human beings. To ensure
that the human rights-based approach of the OSCE
decisions is ensured in national implementation, a
systematic assessment is necessary. In its report,
GRETA reaches the conclusion that currently in
Germany there “(...) is no independent evaluation of
the impact of anti-trafficking activities.”'”

4 Conclusion

Many OSCE decisions on trafficking in human be-
ings and support for victims have been implement-
ed in Germany. Although the focus of this chapter
was on areas in which there is still a need for
action, it should not be forgotten that in particular

125 OSCE/ Office of the Special Representative (2008), p. 64.
126 German Institute for Human Rights (2015).

in the area of victims’ rights, in recent years many
improvements have been made in the support
structures and with the co-operation of various
actors. Work is continuing on the implementation
of the OSCE commitments, which are often also
reflected in international treaties.

In summary, it can be said that trafficking in hu-
man beings is set down in German criminal law as
a criminal offence against a person’s freedom, and
these laws are also applied in legal practice, albeit
with limited success up to the present, particu-
larly in cases involving minors and in the area of
trafficking for labour exploitation. This problem is
to be confronted with a comprehensive legal re-
form that is also to criminalize additional forms of
exploitation. Established support and co-operation
structures exist that must continue to be built up
and expanded for some target groups and forms of
exploitation. Here positive developments can also
be noted although as yet no over-arching strategy
has been created. Getting access to unpaid wages
and compensation is possible in principle and is
legally regulated, but in practice it is often difficult.
At least for the area of state compensation, an
improvement is planned. Despite clear indications
of far-reaching exploitation by placement agen-
cies, including in the area of household nursing
care, little state action toward regulating the pri-
vate placement agencies can be seen. A growing
awareness of child trafficking victims is apparent.

Concepts are being developed to improve co-op-
eration among relevant actors so that they can
better protect minors in refugee accommodation.
There are not yet sufficient support structures
that consider the needs of children who have been
victims of trafficking in human beings and place
the well-being of the child at the forefront. There
is also a clear need for action in sensitizing all pro-
fessions that might come in contact with victims. A
lack of awareness can be seen that makes identifi-
cation of victims much more difficult or even com-
pletely prevents it. Germany is also lagging behind
on the requirements in the OSCE commitments on

127 Bundesrat Printed Paper 641/13 Decision from 20 September 2013, p. 2.

128 GRETA (2015), p. 25, marginal number 67.
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data collection and analysis of the measures taken
against trafficking in human beings.

The OSCE States have repeatedly emphasized the
importance of a human rights-based approach in
combating trafficking in human beings. Even though
human rights are given a high priority in Germany, a
human rights-based approach that places trafficking
victims’ human rights at the centre of all efforts to
prevent and combat trafficking in human beings and
at the centre of protection and support'* has not
yet been sufficiently implemented.
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1 Introduction

1.1 Topic and Methods

Persons with disabilities often have difficulty
accessing many areas of life - this includes
participation in political life. In the OSCE commit-
ments and in particular in the UN Convention on
the Rights of Persons with Disabilities (UN-CRPD),
which is explicitly referred to in OSCE documents,’
there are calls for the complete implementation of
the voting rights of persons with disabilities and
the strengthening of their political participation.
For this, states are called on to become active and
dismantle existing barriers to participation.

This evaluation was carried out by researching
available data material, in particular from studies
and statements from self-representation associ-
ations. The results were compared in telephone
interviews with affected groups” and heads of res-
idential facilities for inpatient facilities for disabled
persons. In addition, several parties in the Bunde-
stag and Landtage® were asked about the number
of representatives with disabilities.

1.2 OSCE Commitments

“To ensure that the will of the people serves as
the basis of the authority of the government”™, in
1990 the participating States already committed
to “guarantee universal and equal suffrage to adult
citizens”.’ The rights of citizens are thereby to be
respected “to seek political or public office (...)
without discrimination”.’ The participating States
also commit to “provide that no legal or adminis-
trative obstacle stands in the way of unimpeded
access to the media on a non-discriminatory basis

OSCE/ODIHR 2015, p. 3.

Lower Saxony, North Rhine-Westphalia, Hesse, Saxony.
ibid.

ibid.

ibid.

OSCE (1990), Paris, p. 4.
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OSCE (1991), Moscow, no. 41.2.

OSCE/ODIHR 2013.

OSCE/ODIHR 2015, p. 3; on this, see also OSCE/ODIHR 2013.
OSCE/ODIHR 2010.

OSCE/ODIHR 2015, p. 3.
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for all political groups and individuals wishing to

participate in the electoral process”.

These commitments were once again reaffirmed
in the Charter of Paris for a New Europe (1990),
and an addition was made: “everyone also has the
right: (...) to participate in free and fair election.”®
OSCE commitments refer generally to correspond-
ing provisions in the International Covenant on
Civil and Political Rights (ICCPR) and the Univer-
sal Declaration of Human Rights. Persons with
disabilities are mentioned for the first time in the
Moscow Meeting (1991) as a group whose human
rights are threatened and who are in need of
special consideration.” The OSCE States commit
to “take steps to ensure the equal opportunity

of such persons to participate fully in the life of
their society.”'" The Ministerial Council Decision
from Porto (2002) on commitments regarding
elections refers to the publication “International
Standards and Commitments: A Practical Guide
to Democratic Elections Best Practice”, compiled
by the OSCE’s Office for Democratic Institutions
and Human Rights (ODIHR)."" This guide includes
practical recommendations for the voting rights of
persons with disabilities. ODIHR has increased its
efforts toward the political participation of per-
sons with disabilities in recent years, in particular
regarding the call for states to ensure unrestricted
access to polling stations as a human right."” In
the context of its activities as an election monitor-
ing institution,'” the ODIHR observes the extent
to which states ensure that the election process
is accessible.'* ODIHR recommends that the
participating States conceptualize and implement
measures to support voters with disabilities, for
example assistance in voting or technical sup-

Including the Federal Representative for the Concerns of Persons with Disabilities.

DOCUMENT OF THE COPENHAGEN MEETING OF THE CONFERENCE ON THE HUMAN DIMENSION OF THE CSCE, nos. 7 ff.

Document of the Moscow Meeting of the Conference on the Human Dimension of the CSCE no. 41.1; see also OSCE/ODIHR 2015, p. 2.
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port."” Beyond this, the parties must make their
election platform accessible.'® ODIHR criticizes
that in the majority of states, persons with cogni-
tive impairments are still denied the right to vote'
and refers explicitly to the UN Convention on the
Rights of Persons with Disabilities (CRPD)."® The
UN Convention on the Rights of Persons with Dis-
abilities discusses participation in many ways and
views participation as a cross-cutting topic. The
ODIHR points out that the UN’s CRPD has led to
increased awareness that persons with disabilities
should participate in the election process equally
with persons without disabilities."”

1.3 Legal and Institutional Framework
in Germany

Voting rights are regulated in Article 38 of the
Basic Law (Grundgesetz, GG). The principles of
universality and equality play a decisive role,

the only restriction is that the person is at least
18 years old. Article 33 GG can also be viewed

in conjunction with the general prohibition on
discrimination in Article 3(33) GG, where it
states: “No one may be discriminated based

on his disability.””° The Federal Election Act
(Bundeswahlgesetz, BWG) states that certain
persons, including people who are under exten-
sive care, are excluded from the right to vote
(Sec. 13) and the right to run as a candidate in
an election (Sec. 15). In the Federal Election Reg-
ulations (Bundeswahlordnung, BWO), which puts
the BWG into concrete terms, in Sec. 46 (Ballot
Rooms) there are regulations on the polling sta-
tions adhering to accessibility guidelines. Accord-
ing to Sec. 57 (Voting for Voters with Disabilities),
persons with disabilities have the right to submit
their vote with assistance or with technical sup-
port. The Equal Treatment of Disabled Persons
Act (Behindertengleichstellungsgesetz, BGG)
states that persons with disabilities may not be
discriminated against so that their equal partici-
pation in life in their society can be ensured. This

15 ibid.

16 OSCE/ODIHR 2003, p. 62; OSCE/ODIHR 2013.
17 OSCE/ODIHR 2015, p. 3.

18 ibid.

19 ibid.

20 GG Art. 3(3).

21 Representative for Persons with Disabilities 2016.
22 UN CRPD, Art. 29.

23 ibid.

is also guaranteed in the Social Code (Soziales
Gesetzbuch, SGB IX) as part of the rehabilitation
and participation of persons with disabilities,
among other places in Sec. 1 Self-Determination
and Participation in Life in Society.

Germany ratified the UN Convention on the Rights

of Persons with Disabilities (CRPD) in 2009. A state
co-ordination office for implementing the Convention
was placed in the agency of the Federal Representa-
tive for the Concerns of Persons with Disabilities.”
The German Institute for Human Rights was en-
trusted with the task of operating as a monitoring
body according to Article 33(2) of the CRPD; for this
purpose, it created the Monitoring Office on the UN
Convention on the Rights of Persons with Disabilities.

2 Description of the Prob-
lems Using the Current Situ-
ation in Germany

With the CRPD, Germany is required by interna-
tional law to ensure unrestricted voting rights for
persons with disabilities. Article 29 of the CRPD
states: “States Parties shall guarantee to persons
with disabilities political rights and the opportunity
to enjoy them on an equal basis with others, and
shall undertake to: a) Ensure that persons with
disabilities can effectively and fully participate

in political and public life on an equal basis with
others, directly or through freely chosen repre-
sentatives, including the right and opportunity for
persons with disabilities to vote and be elected”.”
Exercising the right to vote and right to be elected
is to be guaranteed by accessibility in the election
process or by the possibility to use assistance,
among other measures.” In Article 29b, the
signing States commit to a general prohibition
against discrimination and to actively promoting
“an environment in which persons with disabilities
can effectively and fully participate in the conduct



86

ELECTIONS

of public affairs, without discrimination and on an

equal basis with others”.”

The leading agency for the implementation of

the UN’s CRPD is the Federal Ministry of Labour
and Social Affairs (BMAS).”” The National Action
Plan on the implementation of the CRPD states:
“The federal government promotes persons with
disabilities being able to participate equally,
effectively and fully in political life on an equal
basis with others.””* Among other measures, this
includes accessibility in information and com-
munication.” However, the partial exclusion of
those persons with disabilities who are under care
and those who live in psychiatric hospitals™ has
been maintained.” Associations for persons with
disabilities, for example the Bundesvereinigung
Lebenshilfe e. V. view this as a violation of the
CRPD and advocate a revision of election law.”
The Federal Ministry of the Interior commissioned
a “Study on the Actual Situation of Persons with
Disabilities when Exercising their Right to Vote
and Right to Run in Elections” that was to be pub-
lished in mid-June 2016. The study’s objective is
to find out which groups of people are affected by
the exclusions to voting rights and to what extent
they are affected.

Persons with disabilities encounter obstacles
when participating in political discourse in Ger-
many. These exist not only when exercising the
right to vote but also when running for election. It
is also problematic that those affected must first
designate themselves as “disabled” in order to
receive the respective support services. Here the
question arises of the extent to which the election

24 ibid.

25 German Institute for Human Rights 2016.
26 BMAS (2011), p. 86.

27 ibid., pp. 86 f.

28 According to BWG Sec. 13.

procedure could be adapted such that elections
are accessible from the outset.

3 Assessment of the OSCE
Commitments’ Implementa-
tion

3.1 Access to Information

The right to vote and political participation are not
limited to the voting process itself. Rather, the key
to exercising this right is unrestricted access to
information. For persons with disabilities, howev-
er, there are factual barriers to informing them-
selves about national and international political
news. In addition, accessibility to election-specific
information is limited. The election advertise-
ments that were shown on television before the
last Bundestag elections (2013) were for the most
part not accessible.’’ There were no election
advertisements in German Sign Language or plain
language, nor were there advertisements with au-
dio descriptions.” Election platforms (of the large
parties) are primarily accessible in plain language
or as an audio version at the federal level, but this
is not often the case at the Lander or local level
for financial reasons. This seems problematic
because access is thus only granted to certain
platforms of certain (large) parties. When election
and party platforms are made accessible in plain
language, there are also sometimes errors in the
translation. In addition, persons with learning
disabilities are often not consulted in the design
process.” Television news agencies are also often
not accessible but are limited to audio-visual

29 Gesetzesentwurf zur Umsetzung der Behindertenrechtskonvention und seinem Fakulatativprotokoll [Draft legislation on the implementation
of the Convention on the Rights of Persons with Disabilities and its optional protocol], Bundestag printed paper 16/10808 from 13 Decem-
ber 2006, p. 64. A study by the European Union Agency for Fundamental Rights reaches the same conclusion regarding the political partici-
pation of persons with psychological health problems and people with intellectual disabilities (FRA European Union Agency for Fundamental
Rights 2014). This partial exclusion is consistent with the ODIHR’s recommendations, in which the removal of voting rights for certain groups

of people is foreseen as a possibility (OSCE/ODIHR 2003, pp. 59 ff).

30 Lebenshilfe 2013, p. 2. See also Palleit 2011, p. 13; Waldschmidt/Karim 2013, p. 18.

31 Waldschmidt/Karim 2013, p. 16.
32 ibid.
33 Waldschmidt/Karim 2013, p. 15; Rademacher et al. 2013.
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transmission and verbal language. For the hear-
ing impaired whose native language is German
Sign Language and written German is therefore a
foreign language, there are only limited options for
informing themselves about current events.* This
also applies to people who rely on information in
plain language.*® Despite notes in the ordinance
on creating accessible information technology
according to the Equal Treatment of Disabled Per-
sons Act,* online information on current events
can often not be accessed without restrictions. In
actuality, it is frequently the case that if anything
is accessible at all, then it is only the start page
for the respective internet sites.” There are also
obstacles to the opportunity to attend campaign
events. Information at the parties’ information
booths, as they can be found in pedestrian zones,
for example, are dependent on the accessibility of
the location and in regard to the information of-
fered there, which is usually in written and verbal
language. This also applies to election advertising
that is sent directly to the voters.*

3.2 Right to Vote

In the Federal Election Regulations, it is regu-
lated that “the ballot rooms are to be selected
and set up according to the local circumstances
such that participation in the election is made as
easy as possible for all eligible voters, in partic-
ular persons with disabilities and other mobility
restrictions. The local authorities are to provide
information in a timely and suitable manner on

which ballot rooms are accessible.”®’ However,
interviews revealed that the biggest obstacle in
exercising the right to vote for people with disabil-
ities are the polling stations, which are often diffi-
cult to reach and not accessible. A study by Aktion
Mensch showed that polling stations are often set
up exclusively for physical accessibility; guidance
systems for the visually impaired or pictograms to
better understand the voting process are often not
available.®

In December 2011, 2.5 million persons were in
need of nursing care in Germany.*' One-third of
all those in need of care are completely inpatient
in 12,400 nursing homes across the country.
Surveys shows that exercising the right to vote in
the context of inpatient care for disabled persons
is also linked to how much personnel is available
at the time to assist the residents in reaching the
polling station. For persons with disabilities (often
intellectual impairments) living in institutions,

the closed nature of their living situation and the
heavy dependence on others are obstacles to par-
ticipating in political discourse. According to the
Federal Election Regulations, the only possibility
is to set up a so-called mobile election committee
in the institution itself so that the persons living in
the institutions can vote on site.” In the Federal
Election Regulations there are also provisions re-
garding disabled voters submitting votes.* Among
other points, here it is regulated that persons with
disabilities may be supported in submitting their

34 This problem also exists for persons whose native language is not German. That fact already makes it clear that it could make more sense
to ask whether there is a need for a certain type of assistance as opposed to asking about the type of disability.

35 For example, the news programme Tagesschau is only made accessible in German Sign Language in the online media library or on a third
channel (Phoenix). News programmes with audio descriptions that could be used by persons with visual impairments are completely lacking.
News in plain language can also not be accessed using conventional media. There are special platforms such as nachrichtenleicht.de where
the most important news items are summarized once each week in plain language (nachrichtenleicht, no year). The Norddeutsche Rundfunk
also has a programme in plain language, but it is limited to regional news (Norddeutscher Rundfunk, no year).

36 Ordinance on Accessibility in Information Technology (Barrierefreie-Informationstechnik-Verordnung, BITV 2.0).

37 Kunert 2013; Waldschmidt/Karim 2013, pp. 15f.

38 What is also problematic is that representatives from large parties often use standardized form letters. As a politician from a large party
stated in an interview, these are usually formulated in elaborate written language.

39 BWO, Sec. 46.

40 Among others, Waldschmidt/Karim 2013, p. 13; Krauthausen 2013. The author is one of the polling station testers and criticizes among
other aspects the height of the ballot boxes, the lack of pictograms and the fact that “no tactile guidelines or additional texts in braille are

available” (Krauthausen 2013).

41 Monitoring Office for the CRPD (2015): Parallelbericht an den UN-Fachausschuss fiir die Rechte von Menschen mit Behinderungen [Parallel
report to the UN Committee on the Rights of Persons with Disabilities], p. 24.

42 BWO, Sec. 8: “For submitting votes in smaller hospitals, smaller senior or nursing homes, monasteries, socio-therapeutic institutions and
correctional facilities, if there is a need and if possible, mobile election committees are to be established.”

43 BWO, Sec. 57.
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vote by an assistant. This is also part of the OSCE
commitments.** In practice, one problem is the
provision of informal assistance such as ballot
aids that have errors or do not fit on the ballots
being provided for voters with visual impairments.
Even though the costs for these aids are paid by
the federal or Land government, enabling persons
with disabilities to exercise their right to vote de-
pends on the individual work of informal groups.

The lawmaker has recognized the issue of barriers
to accessibility at polling stations and legislated
them in Sec. 46 of the Federal Election Regu-
lations.* The provisions are not far-reaching or
decisive enough, however, to resolve the problems
with voting described above because: (a) the
accessibility called for in these regulations focus-
es primarily on mobility impairments, (b) voting

is only to be made easier “to the extent possible”
and (c) apparently not all polling stations must

be accessible as a matter of principle - there

is no general requirement for accessibility. This
represents a legal restriction of the right to vote.
It is also problematic that those affected must
first designate themselves as “disabled” in order
to receive the respective support services. Here
the question arises of the extent to which the
election procedure could be adapted such that
elections are accessible from the outset. In 2013,
the Federal Competence Centre for Accessibility
reviewed the accessibility of polling stations and,
based on this review, created recommendations
for communities to ensure their polling stations
are accessible.* These recommendations are to

serve to sensitize election workers on dealing with
persons with disabilities and are also distributed
by the Federal Election Commissioner.” In part
due to the fact that many polling stations are not
(yet) completely accessible, the ODIHR recom-
mends evaluating alternative voting scenarios
such as the use of new technologies.* So far the
federal government has not taken any steps in
this direction, even though voting using an online
portal, for example, would be an alternative worth
considering not only for persons with disabilities
but for all voters, and might even lead to a in-
crease in voter turnout.

3.3 Right to Run in Elections

In Germany, political participation is typically done
by working in parties, and these are usually orga-
nized locally. If a person wishes to be elected into
a political office, they must therefore first work in
a party.”’ Access to parties and election to offices
is made more difficult by the physical inaccessi-
bility of many public places (meeting locations

of parties, town council, local advisory council,
participation in political events, etc.) and the focus
on verbal language®® and written communication.
To fulfil their constitutional mandate in Article 21
GG to contribute to the people’s political opinion
making, parties receive partial funding from the
government. Support for persons with disabilities
in the parties is not seen as a requirement for
government funding, however, and no additional
funds are provided for this purpose. There are not
always enough support aids available.”' It is also
unclear who pays for the assistance for candi-

44
45

46
47
48

49

50
51

ODIHR: Existing Commitments for Democratic Elections in OSCE Participating States/ Progress Report, Warsaw, October 2003, p. 61.

(1) The local authorities shall determine a polling station for each voting district. In so far as is possible, the communities shall open polling
stations in community buildings. The ballot rooms are to be selected and set up according to the local circumstances such that participation
in the election is made as easy as possible for all eligible voters, in particular persons with disabilities and other mobility restrictions. The
local authorities are to provide information in a timely and suitable manner on which ballot rooms are accessible.

(2) In larger voting districts in which the list of voters can be divided, voting can be done at the same time in different buildings or in different
rooms of the same building or at different tables in the ballot room. For each ballot room or table, an election committee shall be formed.
If multiple election committees are active in one ballot room, the local authorities are to determine which committee is responsible for
ensuring the room is quiet and orderly.”

BKB 2013.

Federal Election Commissioner 2015.

OSCE/ODIHR 2013, pp. 5ff. “NVT [New Voting Technologies] may also have the potential to increase access for voters with disabilities and
voters who speak minority languages” (ibid., p. 5).

In theory it is also possible to run for a position without a party (BWG Sec. 20(2) sentence 1; German Bundestag, no year); but the probability
of actually being elected is much lower.

Rhetoric plays an important role in politics, something that represents a barrier to participation for persons in need of speech assistance.
A politician who was interviewed told about one of the large parties represented in the Bundestag and the Landtag in question (not from one
of the city-states) which only had one mobile audio induction loop available that is loaned out across the Land as required.
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dates with disabilities during the campaign.®

Political participation also takes place as civil
society engagement, though, not least in the form
of organized representation of one’s own inter-
ests. The CRPD Alliance (BRK-Allianz), an associ-
ation of non-governmental organizations, warned
in their parallel report to the CRPD state report
from the federal government in 2011, however:
“Self-representation organizations of persons
with disabilities are not promoted institutionally
but receive at most limited-time project funding
that usually serves other project goals than that
of political interest representation.”* The CRPD
Alliance calls for self-representation organizations
being supported institutionally so that persons
with disabilities can exercise their rights to partici-
pation as set down in the CRPD. It further states:
“Besides regulations on accessibility, political

and social participation opportunities for utilizing
assistance and compensation for disabilities must
be created.””

3.4 Definition of Disability based on
Deficit

In broader society, disability is still primarily per-
ceived as a deficit.”® For example, a politician in-
terviewed stated that parties often do not believe
that a person with a learning disability can win a
mandate because it is assumed that the elector-
ate would have serious reservations based on the
learning disability. In contrast to this perception of
disability, which views it as a deficit, the politician
Michael Gerr, who has a physical disability and is a
member in the city council of Wiirzburg and Head
of the Federal Working Group on Disability Policies
stated: “l have lived with a disability since | was in
a car accident over 20 years ago, and | have not
experienced it as a limitation but as a personal en-
richment.”*® The awareness must grow in society
at large so that persons with disabilities are not
primarily perceived in light of their disability.

Another issue is a certain blurring of the term “dis-
ability”. The categorization according to the degree
of disability also does not necessarily indicate which
practical assistance needs the respective persons
have. It is possible that persons with the same de-
gree of disability need differing support. That is why
statistical surveys can only reach tentative conclu-
sions about actual barriers since many people with
very different assistance needs are combined under
the collective term “persons with disabilities”.

It is unclear how many persons with disabilities
are represented in the individual German parlia-
ments. This is partially related to the lack of clarity
with the term, which also has an effect on the
data collection.” This research showed that in the
Lander parliaments in Hesse, North Rhine-West-
phalia, Lower Saxony and Saxony as well as in the
Bundestag fewer than 1 per cent of the parliamen-
tarians in each body are considered disabled, but
these numbers have only limited reliability.

52 During the evaluation, the case of one person became known who was deaf and ended up not being able to run for an office because it could
not be clarified (in time) who would cover the costs for assistance services during the campaign.
53  http://www.brk-allianz.de/attachments/article /93 /parallelbericht_barrierefrei_layoutfassung.pdf

54  http://www.brk-allianz.de /attachments/article /93 /parallelbericht_barrierefrei_layoutfassung.pdf

55 On this, see among others Trescher 2015, 2016.
56 Gerr, no year.

57 For example, one person interviewed emphasized that in their party, “officially” no persons with disabilities were represented. Whether a
representative has a disability or not was discovered in collegial interactions and not at the party level.


http://www.brk-allianz.de/attachments/article/93/parallelbericht_barrierefrei_layoutfassung.pdf
http://www.brk-allianz.de/attachments/article/93/parallelbericht_barrierefrei_layoutfassung.pdf
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Table 1: Number of Parliamentarians with Disabilities
Federal Hesse North Lower Saxony
Govern- Rhine-West-  Saxony
ment phalia
Number of Parties 4 5 5 4 5
Number of Parties
in which Persons
with Disabilities are 1 ¢ 2 L 1
Represented
Number of
Parliamentarians with 3 0 2 1 1
Disabilities
Total Number of 630 110 237 137 126
Seats
Per cent of
Parliamentarians with  0.48 % 0% 0.84% 0.73% 0.79%
Disabilities

Disability is treated as a private matter and is thus
not necessarily known if the party is asked wheth-
er their members are considered disabled.

There is draft legislation on the unsatisfactory
definition of the term “disability” in Sec. 3 of the
Equal Treatment of Disabled Persons Act (BGG)
that is to be passed by parliament in 2016 to
make the term conform to the requirements of
the UN’s CRPD." The new version of the law has
the objective of increasing participation of per-
sons with disabilities in society including accessi-
ble political participation.” The term “disability”
is to be re-defined: it is to be not only primarily
individual and deficit-oriented but as a condition
that results from impairments in conjunction with
barriers related to the environment or attitudes.*

To implement these new legal provisions, societal
changes will be necessary to clear the, in part,
negatively connoted perception of disability. The
equal participation of all persons in society is only
possible if the living situations of all persons are
respected from the outset and all are included.
Points of contact between persons with and with-
out disabilities must be created to dispel fears and
prejudices in society.

The draft legislation®' on the Equal Treatment of
Disabled Persons Act also foresees the creation
of a participation fund for the financial support of
self-representation associations® (the National
Action Plan also provides for strengthening the
participation of associations for disabled per-
sons). With this, the federal government reacts to

58 German Bundestag (2016): Gesetzentwurf der Bundesregierung. Entwurf eines Gesetzes zur Weiterentwicklung des Behindertengleichstel-
lungsrechts [Draft legislation from the federal government. Draft of a law on the further development of the Equal Treatment of Disabled

Persons Act]. Printed Paper 18/7824.
59 ibid.

60 https://www.bmas.de/DE/Presse/Pressemitteilungen /2016 /gesetzesentwurf-weiterentwicklung-behindertengleichstellungsrecht.html,

61 German Bundestag (2016): Gesetzentwurf der Bundesregierung. Entwurf eines Gesetzes zur Weiterentwicklung des Behindertengleichstel-
lungsrechts [Draft legislation from the federal government. Draft of a law on the further development of the Equal Treatment of Disabled

Persons Act]. Printed Paper 18/7824 from 9 March 2016.
62 ibid.


https://www.bmas.de/DE/Presse/Pressemitteilungen/2016/gesetzesentwurf-weiterentwicklung-behindertengleichstellungsrecht.html
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calls from the BRK-Allianz in their parallel report
to the First State Report of the Federal Republic
of Germany.® This could lead to the creation of
compensation for disability-related additional de-
mands, e. g. costs for communication aids that are
necessary for carrying out the tasks of organizing
persons with disabilities.**

4 Conclusion

In summary, it can be said that in Germany po-
litical and legal efforts toward fulfilling the OSCE
commitments have been made to strengthen the
political participation and voting rights of persons
with disabilities. Still, the further dismantling of
barriers revealed in the right to vote and right to
run for election, including the legal exception to
the voting rights for some persons with disabili-
ties, remain on the political agenda. State party
financing could be used as a steering tool to pro-
mote political engagement by persons with disabil-
ities in the parties. More points of contact should
still be created between persons with and without
disabilities. If participation is sensible, the recog-
nition of people as legal subjects and legal entities
of human dignity is expressed. The recognition

of persons with disabilities as politically active is
particularly important for historical reasons. Not
least, participation can contribute to increasing
the acceptance of political decisions.”®
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1 Introduction

1.1 OSCE Commitments

The democratic imperative for transparency is key
for all thematic fields of action by ODIHR in the
area of democratic institutions (political parties,
transparency and accountability for state action,
good governance).

In the document on good governance and trans-
parency (Dublin 2012)," reference is made to

a public sector based on integrity, openness,
transparency, accountability and the rule of law.
The OSCE participating States believe that such a
public sector has a central role in strengthening
the citizens’ trust in public institutions and the
government. For this, comprehensive mechanisms
for revealing income and assets of those who hold
public offices are to be developed and implement-
ed. It further states: “We also recognize other
relevant regional anti-corruption monitoring mech-
anisms, such as the Council of Europe Group of
States against Corruption (GRECO),” as effective
tools, which can assist participating States as they
fight corruption.”® In the Decision on Combating
Corruption (Sofia 2004),* the Ministerial Council
encourages the participating States to sign and
ratify the United Nations Convention against
Corruption as soon as possible, in order to ensure
its rapid entry into force, and implement it fully.
Transparency in the public sector is seen as a

key condition for state accountability (Maastricht
2003).° The Copenhagen Document from 1990°
states: “To ensure that the will of the people
serves as the basis of the authority of the gov-
ernment, the participating States will (...) respect
the right of individuals and groups to establish, in
full freedom, their own political parties or other
political organizations and provide such political
parties and organizations with the necessary legal
guarantees to enable them to compete with each

MC.DOC/2/12/Corr.1.

Groupe d’Etats contre la Corruption.
MC.DOC/2/12/Corr.1, p. 4.
MC.DEC/11/04.

MC.DOC/1/03.

o0 N =

de/odihr/elections/14304?download=true

other on a basis of equal treatment before the law
and by the authorities”.

Interest representation in political decision mak-
ing processes - with a rather negative connota-
tion more frequently referred to as lobbyism - is
legitimate as an expression of pluralism within
the democratic system. Interest representation
must be done transparently, however, because
the linking of economic and political interests
can affect society’s trust in politics. The expecta-
tion of the population that government members
orient their actions on the common good accord-
ing to the law and legislation is an indispensable
requirement for the acceptance and functionality
of parliamentary democracy and thus acts to
prevent conflict.

The topic chosen here is therefore a key goal of
the OSCE’s human dimension.

Methods

This chapter is based on desk research of publicly
available documents, in particular the reports of
the Bundestag president as a national oversight
body and the reports from the GRECO group of
states. Besides this, information from civil society
organizations was used as well as informational
discussions with the Bundestag administration
and civil society.

1.2 Legal and Institutional Framework
in Germany

1.2.1
sions
Germany has already signed the Council of
Europe’s Criminal Law Convention on Corruption
(ETS 173) and its additional protocol (ETS 191) in
1999, but it has not yet ratified them. The rati-
fication process is currently underway and is to
be concluded by the end of 2016.” Germany is

International and Constitutional Provi-

DOCUMENT OF THE COPENHAGEN MEETING OF THE CONFERENCE ON THE HUMAN DIMENSION OF THE CSCE, http://www.osce.org/

7  Statement by the Federal Ministry of Justice and Consumer Protection, 11 April 2016.


http://www.osce.org/de/odihr/elections/14304?download=true
http://www.osce.org/de/odihr/elections/14304?download=true
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a member of the GRECO group of states, which
was initiated in 1999 for the purpose of mutual
monitoring of the implementation of generally

set anti-corruption standards in the Council of
Europe’s Member States. Germany has already
been evaluated four times by GRECO (2002, 2005,
2009° and 2012°); each time, GRECO gave a
series of recommendations for actions for German
lawmakers and in 2011 even initiated warning
procedures because the recommended reforms
had repeatedly not been carried out.'’ The most
recent report was published in October 2014, and
the German government is to respond by the end
of September 2016.

Since 2014, Germany has also been a Contracting
State to the United Nation’s Convention against
Corruption. The late ratification of the Conven-
tion that had already been signed in 2003 can

be traced back to the failure to tighten criminal
regulations on bribing a representative.

The imperative for transparency is also set down in
the German Basic Law (Grundgesetz, GG). Accord-
ing to Article 20(2) GG, each state organ in Germa-
ny must derive its legitimacy from the people. That
is why state organs are accountable to the entire
population. For this, transparency in the exercise
of political power is an important prerequisite. To
this end, the Federal Constitutional Court empha-
sized:"" “Parliamentary democracy is rooted in the
will of the people; trust without transparency that
allows the people to see what happens politically
is not possible.” This also includes the possibility
for citizens to monitor the financial practices of
parties and representatives of the people.

1.2.2 National Law

Party financing

According to Article 21(1) of the Basic Law
(Grundgesetz, GG), parties contribute to the
shaping of the people’s political will. Their internal
order must correspond to democratic tenets. The
parties must publicly account for the origin and
use of their funds and assets in an annual report. "
Details are regulated in the Political Parties Act
(Partiengesetz, PartG) - including the partial state
funding of the parties. Parties are permitted to
accept donations (Sec. 25(1) PartG) because their
funding is provided by a combination of public and
private funds despite their constitutional mandate
to shape the political will of the people (Article
21(1) GG)." According to the PartG, the president
of the German Bundestag has the overall respon-
sibility for setting the amount of state grants and
monitoring party financing. He is supported in
these tasks by the Bundestag administration. The
Bundestag president himself is accountable to

the Federal Audit Office (Sec. 21(2) PartG). As a
parliamentary committee, the Bundestag’s Com-
mittee of the Interior is responsible for the topic
of party financing. Every two years, the Bundestag
president must report on the “developments of
party financing and the accountability reports
from the parties” (Sec. 23(4) PartG). The PartG
was last revised in December 2015. The next
report from the Bundestag president is expected
with a one-year delay in the autumn of 2016.

Members of parliament and the government
According to Article 38(1) sentence 2 GG, the
individual members of the parliaments are auton-
omous representatives of the entire nation and
are only subject to their own conscience. They are
neither representatives of a party nor a certain
specific interest or certain population group. The

8  Topics: “Criminalization of corruption and corruption prevention in connection to party financing”.

9  Topic: “Corruption prevention in regard to representatives, judges and public prosecutors”.

10 In the report from 29 December 2011, GRECO stated that only 4 of 20 recommendations of the “Third Round Evaluation Report” had been
implemented (RC-IIl (2011) 9E). Especially the reform of the criminal offence of bribing a representative, which GRECO criticizes as being

defined too restrictively, was called for several times.
11 BVerfGE 40, 296 (327).

12 The last accountability reports on political parties were announced on 17 March 2016 and on 13 May 2016 by the Bundestag president and
includes the calendar year 2014; Bundestag Printed Papers 18/7910.

13 The amount of the partial funding is calculated by the proportion of the votes received in the most recent elections combined with the mem-
ber dues, contributions from the elected officials, and donations collected. The state grants many not exceed the sum of funds collected by
the party on its own. For election campaigns, the general regulations on party financing also apply.
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rights and obligations of the members of parlia-
ments are listed in the Members of the Bundestag
Act (Abgeordnetengesetz, AgbG) and in the Ger-
man Bundestag’s Rules of Procedure (Geschafts-
ordnung des Deutschen Bundestages, GOBT).

Participation by Associations

With the Common Rules of Procedures for the
Federal Ministries (Gemeinsame Geschéftsord-
nung der Bundesministerien, GGO), there is a
possibility for associations to represent interests
in the legislative procedure: According to Sec. 47
GGO, the respective ministry is to call for state-
ments from affected associations. The Bundestag
president manages a list on which associations
can be included to receive permanent passes for
the Bundestag. Sec. 44a(2) AbgG prohibits cor-
rupt behaviour of the members of the Bundestag.
The practice of political interest representation by
associations or lobbyists beyond this is as such
not explicitly legally regulated.

2 Description of the Prob-
lems Using the Current Situ-
ation in Germany

2.1 Party Financing

In 2014, companies and associations donated
around EUR 15 million to the parties represented
in the Bundestag. According to the non-govern-
mental organization abgeordnetenwatch, this can
be taken from the announcement of the account-
ability report from the parties.” According to

this source, EUR 33 million were taken in by the
parties with so-called sponsoring agreements,
e.g. with booth fees at party conferences or from
advertisements in party-internal publications.

Party donations over EUR 50,000 are consid-
ered large donations in Germany. According to
Sec. 25(3) PartG, donations that “exceed the
amount of EUR 50,000 in an individual case must
be immediately reported to the president of the
German Bundestag. The president publishes the

donation with the donor’s information in a time-
ly manner as a Bundestag Printed Paper.” This
formulation is unclear because it raises questions
about what the terms “individual case”, “imme-
diately”, and “in a timely manner” mean. What
can also be problematic is the separation of large
donations to avoid the obligation to report them
immediately. According to information from ab-
geordnetenwatch, in 2014 seven companies and
associations made donations to the CDU, CSU
and SPD that in part far exceeded EUR 50,000
and therefore should have been subject to the
reporting obligation. However, the donations were
split up during the year such that each individual
donation was below the EUR 50,000 limit."

Another form of financial income for the parties
is so-called sponsorship, which is not an official
term from the Political Parties Act. The sponsors,
who might fund a party event, aim to achieve
marketing advantages with the financial donation
by having their name announced as a sponsor of
the party event, e. g. with sales booths. With an
event that draws the attention of the media, the
sponsors aim to draw business. In this case, it

is in the interest of the sponsors for there to be
transparency in what they receive as consider-
ation for their donations. It is more problematic
from a democratic perspective if the consideration
is not transparent.

There is no legal obligation to publish individual
sponsors and the amount of their donations. The
public can therefore usually not tell what the par-
ties receive in income from sponsoring. In his last
report, the president of the Bundestag pointed out
that the importance of sponsoring has increased
in general for the income situation of the larger
political parties.'® Income from sponsoring is given
only in numbers by the parties in their account-
ability reports and shown as nameless total sums
in the category “Income from events, sales of
printed publications and other activities that draw
income”. The parties are not legally limited in
choosing their contracting partners, as they are
with their donors. There is a risk that parties and

14 https://www.abgeordnetenwatch.de/blog/2016-04-06 /parteispenden-veroffentlicht-das-sind-die-grossten-spender-20 14#sthash.717S-

rmlO.dpuf
15 ibid.
16  Bundestag Printed Paper 18/100, p. 41.
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donors take advantage of this loophole to avoid a
possible reporting obligation for donations.

2.2 Members of Parliament and the
Government

Members of the Bundestag are generally permit-
ted to work in addition to their mandate. Members
are part of the constitutional organ Bundestag
and are not considered part of civil service.” The
democratic-representative status of the members
of the Bundestag allows for the publication of
information about the work they do in addition to
their mandate.' There is no legal limit to addi-
tional income, and the representatives are not
required to make exact figures available to the
general public; instead the president of the Bund-
estag places the additional income in a category.
If the additional income could point to possible
links with interests, they must be reported to the
president of the Bundestag, who publishes them
(Sec. 44a AbgG)."” Based on Art. 44b nos. 12 and
4 of the AbgG, the Bundestag has developed a
code of conduct” on this point.

Despite the reporting obligation, it is possible

for members of the Bundestag to work as “in-
dependent consultants” for unidentified clients.
An example published by the non-governmental
organization lobbycontrol is that of the Chair of
the Bundestag Committee on Economic Affairs
and Energy who is also active as a consultant and,
since May 2014, has received between EUR 7,000
and EUR 15,000 each month from an unspecified
mandate.”’ A possible link to interests can hardly
be reliably excluded by such vague information
about the work. In October 2015, 123 members of
the Bundestag received income from at least one
additional job.”

Politicians also often change to positions as
interest representatives in companies and trade
associations. This kind of seamless switch can
give the impression that former members of the
government used the knowledge gained and priv-
ileged access to decision makers granted during
their time in office for their own economic inter-
ests. In the past three years, this kind of change in
position has led to public discussions (for example
the employment of the Federal Minister of Health
by an insurance company, the consulting activity
of the former Minister for Development Assistance
to an arms manufacturer, the Minister of the
Chancellor’s Office’s move to become a lobbyist
for the Deutsche Bahn, and a State Minister in the
Chancellor’s Office’s move to an automobile man-
ufacturer as well as that of the Prime Minister of a
Land to a pharmaceutical company).” For a long
time, there were no legal regulations on a waiting
period between public office and a position in the
private sector.

2.3 Transparency in Interest Represen-
tation

To obtain a permanent pass for the Bundestag,
interest representatives can have themselves
entered on a list of associations, the structure of
which was created in 1972.* The list, which was
made for traditional forms of associations, no lon-
ger reflects the current reality of political interest
representation, something also noted by GRECO.”
Besides this, an informal practice has been estab-
lished of passes being issued by the parliamentary
managing directors of the parties. It was thus no
longer transparent which lobbyists were going in
and out of the Bundestag. The Bundestag adminis-
tration only revealed which lobbyists had received
passes for the Bundestag building from the parties

17  Pieroth in Jarass/Pieroth, Art. 38, marginal number 25, Grundgesetz-Kommentar [Basic Law commentary], 14th edition, 2014.

18 ibid.

19  The reporting obligations are meant to enable voters to inform themselves about possible links to interests and the representatives’ inde-
pendence in carrying out their mandate, http://www.bundestag.de/bundestag/abgeordnete 18 /nebentaetigkeit

20 Annext 1 of the Rules of Procedure of the German Bundestag from 2 July 1990 (Federal Law Gazette | p. 1237) last amended according to

the Notice on 18 June 2013 (Federal Law Gazette | p. 1644).

21 Lobbycontrol, Lobbyreport 2015, p. 15, https://www.lobbycontrol.de /wp-content/uploads/Lobbyreport-2015.pdf

22  https://www.abgeordnetenwatch.de /blog/nebeneinkuenfte2014

23 https://www.lobbycontrol.de /wp-content /uploads/Lobbyreport-2015.pdf

24 The president of the German Bundestag manages the Public List on the Registration of Associations and their Representatives. Associations
entered on the list were permitted up to five passes for their representatives. The names of the association representatives with passes were

included on the list.
25 GRECOEval4 (2014) Germany, p. 13.


http://www.bundestag.de/bundestag/abgeordnete18/nebentaetigkeit
https://www.lobbycontrol.de/wp-content/uploads/Lobbyreport-2015.pdf
https://www.abgeordnetenwatch.de/blog/nebeneinkuenfte2014
https://www.lobbycontrol.de/wp-content/uploads/Lobbyreport-2015.pdf
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after the Administrative Court of Berlin® passed a
judgement forcing the matter.

3 Assessment of the OSCE
Commitments’ Implementa-
tion

3.1 Party Financing

One positive aspect is that there is institutional
monitoring for party financing by the president of
the Bundestag. The legally required accountability
of the parties and the publication of the account-
ability reports provide basic transparency. What
can be criticized, however, is the lack of possibili-
ties for the supervising instance to take measures
that would go beyond recommendations made by
the Bundestag’s president.

A reform of the legal reporting obligation for large
donations and the legal regulation of sponsoring
has been recommended for years by GRECO and
the president of the German Bundestag. Up to
now, though, the Bundestag has not been able to
reach an agreement on the subject. They were not
included in the Draft Legislation for the Revision
of the Political Parties Act from December 2015.”

In the most recent report on the situation of party
finances published in 2013, the president of the
Bundestag explicitly criticized the lack of transpar-
ency in large donations to parties.” In the report,
he recommends that lawmakers create stricter
regulations of large donations to prevent them be-
ing split up to avoid the reporting obligation. The
current, weak legal requirements for transparency
have made this type of abuse easy. Since 2009
the Council of Europe’s group of states against

corruption, GRECO, has repeatedly recommended
to German lawmakers that they develop a more
global approach to party financing that also en-
sures that money from the parliamentary groups
and foundations are not used for general party
tasks and that violations of reporting require-
ments for donations are sanctioned.”’

In regard to sponsoring, the president of the Bund-
estag warns that “the widespread unease about
insufficient transparency in this sensitive social
area must be taken seriously”, and regulations

on sponsoring need to be included in the Political
Parties Act.*® This would mean that in the future
there would also be limits and reporting obliga-
tions in this area. In its 2009 recommendation

to legally regulate sponsoring, GRECO used the
Common Rules®' of the Council of Europe States
as its basis. The ODIHR handbook on political
parties (sections 172-175) also refers to the
Common Rules and emphasizes that parties in

a democracy are accountable to the population.
Striving for political influence has a particular lack
of transparency in so-called “patron sponsoring”.*’
The sponsor avoids the public but uses material
means to obtain privileged access to parties and
influential politicians. This can occur by non-pub-
lic funding of party events or formal dinners with
party and government members. There is a risk
that this type of contribution is falsely published in
the parties’ accountability reports (or that it is not
reported at all).*

Based on this information, the existing legal ob-
ligation for the parties to only have to book such
contributions as non-specific income is not ade-
quate for preventing abusive financial practices.

26 http://www.lda.brandenburg.de/media_fast/5955/VG_Berlin_2_K_176_14.pdf

27 Bundestag Printed Paper 18/6879.
28 Bundestag Printed Paper 18/100, p. 38.

29 GrecoEvallll Rep (2009)3E, Evaluierungsbericht tiber die Transparenz der Parteienfinanzierung in Deutschland [Evaluation report on the trans-
parency of party financing in Germany], https://www.coe.int/t/dghl/monitoring/greco/evaluations/round3/GrecoEval3%282009 %293_

Germany_Two_DE.pdf
30 ibid.

31 Recommendation Rec(2003)4 of the Committee of Ministers to member states on common rules against corruption in the funding of
political parties and electoral campaigns (Adopted by the Committee of Ministers on 8 April 2003 at the 835th meeting of the Ministers’

Deputies).

32 On this, see the Bundestag’s Research Services, WD 1-3000-028/11, p. 8.

33 ibid.


http://www.lda.brandenburg.de/media_fast/5955/VG_Berlin_2_K_176_14.pdf
https://www.coe.int/t/dghl/monitoring/greco/evaluations/round3/GrecoEval3%282009%293_Germany_Two_DE.pdf
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In contrast, the majority of the members of the
Committee of the Interior were of the opinion that
the legal regulation of sponsoring would go too
far.*

3.2 Additional Income for Representa-
tives

The OSCE document on good governance and
transparency (Dublin 2012) calls for the public to
be informed about Bundestag members’ addition-
al income.

To this end, in 2007 the Federal Constitutional
Court stated in a verdict that established a prin-
ciple® on the reporting obligation for additional
income: “Only the fact that the members of the
Bundestag have such a time commitment when
responsibly carrying out their mandate that it

is usually not possible for them to make a living
another way justifies their claim to receiving a
full salary from taxes paid by citizens. [Additional
jobs] offer numerous opportunities to use the
political influence of a Bundestag mandate [...] for
a profit, and it is precisely from these opportuni-
ties that a particular danger to the independence
of exercising the mandate and to a willingness to
make the mandate the focus of work arises.”

Since October 2014, members of the Bundestag
must report their additional income in ten catego-
ries* instead of only three as was previously the
case. And yet the sector of the additional work
can still remain relatively vague (e.g. “consul-
tant”). That is why civil society”” demands that at
least the industry in which the clients or custom-
ers work must be revealed. Here, though, it would
have to be ensured that this kind of reporting
would still uphold the requirements of lawyer-cli-
ent privilege. Paid lobby work should be entirely
prohibited for members of the Bundestag.

The determination that members of the Bundestag
have violated their obligations according to the
Members of the Bundestag Act is published as a
Printed Paper, possibly with additional sanctions,
according to Sec. 44a AbgG (Fines). The sanction
foreseen by this provision is only the publication
of the rule violation. The intended political sanc-
tioning mechanism can only be effective, however,
if citizens are aware of the sanctions.” That is why
the determination of a violation should also and
additionally be published directly with the infor-
mation on the member of the Bundestag in the
Bundestag’s Official Handbook or on the mem-
ber’s website.

The non-governmental organization abgeordnet-
enwatch calls for a limitation to the professional
activity of a former member of government and
parliamentary secretaries of state if they be-
come active in an area that is connected to their
previous service immediately after ending their
term in office. There is a risk that politicians in
high government positions could open up ca-

reer options for themselves by doing favours for
certain companies and institutions.* Even the
appearance of corruption on the part of members
of government must be avoided. The lawmakers
recognized this problem, and in June 2015 intro-
duced new legal waiting periods. The regulations
can be found in the Act governing the Legal Status
of Parliamentary State Secretaries (Gesetz tber
die Rechtsverhaltnisse der parlamentarischen
Staatssekretare) and in the Act governing Federal
Ministers (Bundesministergesetz). Now if there are
cases of a feared conflict of interest, the president
of the Bundestag can set a waiting period of up

to twelve months, or in exceptional cases up to

18 months. During this waiting period, the affect-
ed person is paid a bridging salary. Civil society
has criticized the regulations as insufficient and
demands a waiting period of three years.

34 See Bundestag Printed Paper 18/100, p. 7 with reference to Bundestag Printed Paper 17/8200, pp. 6 ff.

35 Judgement from 4 July 2007, 2 BvE 1/06.

36 Category 1includes one-time or regular monthly income between EUR 1,000 and EUR 3,500, Category 2 income up to EUR 7,000, Category
3 income up to EUR 15,000, Category 4 income up to EUR 30,000, Category 5 income up to EUR 50,000, Category 6 income up to EUR
75,000, Category 7 income up to EUR 100,000, Category 8 income up to EUR 150,000, Category 9 income up to EUR 250,000, Category 10

income over EUR 250,000.

37 https://www.lobbycontrol.de /wp-content/uploads/Lobbyreport-2015.pdf

38 Van Aaken, ZadRV 65 (2005), p. 437.

39 https://www.abgeordnetenwatch.de/blog/2016-04-05/wer_auf_einen_gesetzgebungsvorschlag_einfluss_nehmen_will#sthash.pNOOn-

rQe.dpuf
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3.3 Transparency in Interest Represen-
tation

The democratic state’s institutions can be seen

as a kind of competition structure for shaping po-
litical will, which is meant to ensure that as many
interests as possible are considered equally when
deciding on the common good.*’ The participation
of all parts of the population in as equal a way as
possible in political decision making - or the equal
representation of their interests - is an important
prerequisite for conflict prevention. It is problem-
atic, however, that usually financially strong actors
can more effectively push their interests through
than interest groups representing public concerns
such as the support of socially weaker or discrim-
inated parts of society as these groups are often
also financially weak.

GRECO calls for “the transparency of the parlia-
mentary process be further improved, e. g. by
introducing rules for members of parliament on
how to interact with lobbyists and other third
parties seeking to influence the parliamentary
process.”' The introduction of a binding lobby
register and a so-called legislative footprint were
already discussed in the Bundestag in the previ-
ous legislative period.*”” This kind of “footprint”

is to be included in draft legislation and inform
about which external persons (lobbyists, associ-
ations, lawyers, companies) assisted in creating
it. On this point, as well, parliament was not able
to reach an agreement on a regulation. According
to the Federal Constitutional Court,* for trans-
parency in the legislative process it is important
that the entire process is transparent for citizens
and that the result is decided on in full view of the
public. The goal is to strengthen the public’s trust
in the Bundestag and its members.*

In February 2016, the Council of Elders decided
to tighten the rules of access for associations in
parliament and to limit the number of passes. The

unchecked issuance of passes by the parliamen-
tary party leaders is thus to be prohibited in the
future. Each association must re-register. It may
only submit an application if it is represented in
the capital city and will receive a maximum of two
passes instead of the previous five.* The goal of
the new regulation is to make the process more
transparent and to give passes only to those
interest representatives who are entered in the
voluntary association register and are thus also
recognizable as such. Individual companies cannot
be included in the association register. Because
parties are not to be able to issue passes with the
introduction of the new association list, overall
there is more transparency.

4 Conclusion

With the introduction of new legal regulations in
the previous two years, the federal government
has only in part fulfilled the aforementioned,
repeated recommendations from the president

of the Bundestag and the Council of Europe’s
group of states against corruption. Important
topics such as sponsoring or the effective mon-
itoring of reporting requirements and sanctions
for violations against these requirements remain
only vaguely regulated or unregulated because the
parliament could not reach an agreement. This
becomes particularly clear in the last amendment
to the Political Parties Act, which has been in ef-
fect in the new version since January 2016. Here
almost none of the committees’ recommendations
can be found. The calls for more transparency in
party funding and lobbying thus remain. The regu-
lations valid up to the present in this area cannot
be viewed as fully compliant with what the OSCE
Decisions described in the beginning of this sec-
tion foresee and to which Germany has committed
itself as a participating State. This includes the
implementation of the GRECO recommendations.
There continues to be a need for improvement in

40  Fritzsche, Alexander, Die “Verhaltensregeln fiir Mitglieder des Deutschen Bundestages” [Code of conduct for members of the German Bun-

destag], HFR 8/2004, p. 37.
41 GRECOEval4 (2014) Germany, p. 14.
42 e.g. Bundestag Printed Paper 17/2486.
43  BVerfGE 40, 296 (327).
44 ibid.

45  German Bundestag, Merkblatt zum gednderten Antragsverfahren von Bundestagsausweisen an Mitarbeiter von Verbdnden und deren Interessen-
vertreter [Informational sheet on the revised application process for Bundestag passes to staff of associations and their interest representatives],
19 February 2016 https://www.bundestag.de/blob/409838/b1b7767b2ec708e4f26b55870329a7 1c/merkblatt-data.pdf
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ensuring equal opportunities for the articulation of
varying political interests in society.

5 Bibliography

Bundestag Printed Paper 18/100, 18 Decem-
ber 2013: Bericht Uber die Rechenschaftsberichte
2010 und 2011 der Parteien sowie Uber die En-
twicklung der Parteienfinanzen gemaf § 23 Absa-
tz 4 des Parteiengesetzes [Report on the account-
ability report 2010 and 2011 from the parties and
on the development of parties’ finances according
to Sec. 23(4) of the Political Parties Act].

Bundestag Printed Paper 18/7910, 17 March
2016: Bekanntmachung von Rechenschafts-
berichten politischer Parteien fiir das Kalenderjahr
2014 (1. Teil — Bundestagsparteien) [Notification
of accountability reports from political parties

for the calendar year 2015 (1st part - Bundestag
parties)].

Bundestag Printed Paper 18/6879, 1 February
2015: Gesetzesentwurf der Fraktionen CDU/CSU
und SPD, Entwurf eines ... Gesetzes zur Anderung
des Parteiengesetzes [Draft legislation from the
CDU/CSU and SPD parties, draft of a law on
amending the Political Parties Act].

Bundestag Research Services (2011): WD
1-3000-028/11, https://www.abgeordneten-
watch.de/blog/2016-01-22 /wir-veroffentli-
chen-die-liste-mit-allen-gutachten-des-wissen-
schaftlichen-dienstes

Fritzsche, Alexander (2004): Die “Verhaltensre-
geln flr Mitglieder des Deutschen Bundestages”
[The “code of conduct for members of the Ger-
man Bundestag”], Humboldt Forum Recht (HFR
8/2004), http://www.humboldt-forum-recht.de/
deutsch/8-2004 /index.html

Groupe d’Etats Contra la Corruption (GRECO)
(2009): Dritter Erhebungszeitraum Evaluierungs-
bericht Giber Deutschland zur Kriminalisierung
[Third round evaluation report on criminalization
in Germany] (ETS nos. 173 and 191, guideline 2),
(Topic 1), passed by GRECO at its 45th General
Meeting (Strasbourg, 30 November - 4 December
2009).

Groupe d’Etats Contra la Corruption (GRECO)
(2014): Dritter vorlaufiger Umsetzungsbericht zu
Deutschland: “Kriminalisierung (SEV Nrn. 173 und
191, Leitlinie 2)”, “Transparenz der Parteienfinan-
zierung” [Third preliminary implementation report
on Germany: “Criminalization (ETS nos. 171 and
191)”, “Transparency in party funding”], passed by
GRECO at its 65th General Meeting (Strasbourg,
6-10 October 2014).

Jarass, Hans-D. (2014): Kommentar zum Grund-
gesetz [Commentary on the Basic Law], 14th
edition.

Van Aaken, Anne (2005): Genlgt das deutsche
Recht den Anforderungen der UN-Konvention
gegen Korruption? [Is German law sufficient to
fulfil the requirements of the UN Convention
against Corruption?] Zeitschrift fir ausléandisches
offentliches Recht und Vélkerrecht 65 (2005),
pp.406-446.


https://www.abgeordnetenwatch.de/blog/2016-01-22/wir-veroffentlichen-die-liste-mit-allen-gutachten-des-wissenschaftlichen-dienstes
https://www.abgeordnetenwatch.de/blog/2016-01-22/wir-veroffentlichen-die-liste-mit-allen-gutachten-des-wissenschaftlichen-dienstes
https://www.abgeordnetenwatch.de/blog/2016-01-22/wir-veroffentlichen-die-liste-mit-allen-gutachten-des-wissenschaftlichen-dienstes
https://www.abgeordnetenwatch.de/blog/2016-01-22/wir-veroffentlichen-die-liste-mit-allen-gutachten-des-wissenschaftlichen-dienstes
http://www.humboldt-forum-recht.de/




ANNEX: ABOUT THE AUTHORS 105

G Annex: About the Authors



106

ANNEX: ABOUT THE AUTHORS

Eva Kiiblbeck is an Associate Officer for the
German NGO Network against Trafficking in Hu-
man Beings (KOK e.V.) Since 2012, she has also
worked as a research associate with the German
Institute for Human Rights with a focus on victims’
rights / reporting to the European Union Agency
for Fundamental Rights. She obtained a Bachelor
(BSc.) and Master of Laws (LL.M.) studying Human
Rights.

Dr. Kati Lang is a lawyer in Dresden with a focus
on migration and criminal law and represents vic-
tims of right-wing violence in numerous proceed-
ings. She completed her doctorate on the crim-
inal-legal aspects of bias-motivated crime. She
was an expert for the NSU committee of inquiry in
North Rhine-Westphalia.

Anne Rennschmid co-ordinated the creation

of this report as a Policy Advisor at the German
Institute for Human Rights. Before that, she was
active in the areas of migration, security and
development policy with the German Red Cross,
the Diakonie and in the OSCE office in Tajikistan,
among other stations. She completed her law
degree and legal clerkship in Berlin followed by a
Master in Public International Law at the Universi-
ty of London.

Dr. Britta Schellenberg is a Senior Researcher

at the Centre for Applied Political Research and

a contracted lecturer at the Geschwister Scholl
Institute of Political Science at the Ludwig Max-
imilian University of Munich. She was an expert
for the NSU committee of inquiry in the German
Bundestag and an election observer in Bosnia-Her-
zegovina. She studied German, English Studies,
Jewish Studies and Modern History in Heidelberg,
London and Berlin.

Dr. Monika Schréttle is a social scientist / politi-
cal scientist with a focus on interdisciplinary wom-
en’s, violence and disability research. Since 2014,
she has been a visiting professor at the Faculty

of Rehabilitation Sciences at the TU Dortmund
University and head of the research focus “Gender
research, disability research, human rights and
violence” at the Institute for Empirical Sociology
(IfeS) at the Friedrich-Alexander University Erlan-
gen-Nuremberg. Since 2012, she has co-ordinated
the European research network “European Net-
work on Gender and Violence”.

PD Dr. phil. Dipl.-Pad. Dipl.-Soz. Hendrik
Trescher currently teaches and researches at the
Institute of Special Needs Education at the Goethe
University of Frankfurt on the topics of disability
studies, inclusion and participation of persons
with disabilities and pedagogy for cognitive impair-
ments.



Imprint

PUBLISHER:

German Institute for Human Rights

ZimmerstraBe 26 /27 | 10969 Berlin, Germany
Phone: +4930259359-0 | Fax: +49 30259 359-59
info@institut-fuer-menschenrechte.de
www.institut-fuer-menschenrechte.de/en

Report | September 2016

EDITORIAL CO-ORDINATION:

Dr. Petra Follmar-Otto, Anne Rennschmid, LL.M.
TYPE-SETTING: Da-TeX, Leipzig

PHOTO: © Rainer Sturm / pixelio.de

PRINTED BY: Druckteam, Berlin

SUPPORTED BY: Federal Foreign Office, Berlin

© German Institute for Human Rights, 2016

CEEE:

Deutschland 2016

All rights reserved


mailto:info@institut-fuer-menschenrechte.de
http://www.institut-fuer-menschenrechte.de/en

Deutsches Institut
fir Menschenrechte

ZimmerstraBe 26/27
10969 Berlin

www.institut-fuer-menschenrechte.de



http://www.institut-fuer-menschenrechte.de

Commentary by the responsible Ministries on the Evaluation Report of the German Institute for
Human Rights

Commentary
by the responsible Ministries
on the independent evaluation report
of the German Institute for Human Rights:
The implementation of selected OSCE commitments
on human rights and democracy in Germany

September 2016

- unofficial translation -
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Preliminary note

Within the scope of Germany’s Chairmanship of the OSCE in 2016, the Federal Foreign Office has
commissioned the independent German Institute for Human Rights (DIMR) to conduct a voluntary
and independent evaluation of the implementation of OSCE human dimension commitments in
Germany. Germany is thereby continuing a practice that was introduced by Switzerland in 2014 and
continued by Serbia in 2015. This practice is to be established permanently as a good exercise for
future OSCE Chairmanships. The aim of the evaluation is a nuanced assessment of the
implementation status of OSCE commitments in human dimension areas in Germany as well as
recommendations for action.

The German Institute for Human Rights independently selected the thematic areas to be evaluated:

1) Tolerance and non-discrimination: Combatting discrimination and hate crime
2) Gender equality:
- Data collection to prevent and combat violence against women
- Payequity
- Women, peace and security: Germany’s implementation of UN Security Council
Resolution 1325
3) Combatting trafficking in human beings
4) Voting rights: Voting rights of persons with disabilities
5) Transparency and democratic institutions: Income transparency of political parties and
representatives and of political advocacy groups

The extensive OSCE human dimension commitments are the benchmark for the evaluation.

The present document offers commentary on the evaluation report presented by the German
Institute for Human Rights. It was compiled by the responsible Ministries of the Federal Government,
including inter alia the Federal Ministry of the Interior, the Federal Ministry of Justice and Consumer
Protection, the Federal Ministry of Labour and Social Affairs, the Federal Ministry for Family Affairs,
Senior Citizens, Women and Youth, the Federal Ministry of Defence, and the Federal Foreign Office.
Additionally, NGOs and civil society actors have commented on the evaluation report, creating an
overall picture comprised of the triad of the evaluation report, the Ministries’ commentary and the
comments from civil society.

Civil society has been actively encouraged to comment on the evaluation report, and a Coordination
Office has been supported for this purpose. The Federal Government thereby recognises that civil
society interest groups play an important role in the implementation of OSCE human rights
commitments. Through their expertise and knowledge, they are able to both support the
government with implementation and offer important assessment of the implementation of these
commitments in their country.
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Introduction

The participating Federal Ministries thank the German Institute for Human Rights for the report it has
submitted, which is a valuable contribution to the continual improvement of implementation of
human rights standards in Germany. The evaluation and the recommendations contained within it
will be integrated into the ongoing dialogue on human rights issues between the Ministries and civil
society as well as the shaping of measures and activities.

The participating Federal Ministries welcome the constructive overall tenor of the report and its
nuanced account of developments in recent years. The partially positive assessment of measures to
date affirms the path that has been taken so far in the implementation of human rights standards
and OSCE human dimension commitments in Germany. Further improvements and enhanced
implementation of the commitments remain an important matter for the Federal Government.

The points of criticism that were expressed have been reviewed and assessed in detail by the
Ministries of the Federal Government, and can be taken into account in keeping with this
assessment.

Concern for reviewing the implementation of human rights standards in Germany in a nuanced way
from multiple perspectives is also underscored by other reporting processes. Particularly noteworthy
are the processes of submitting country reports to the specialised UN treaty monitoring bodies and
the monitoring mechanisms of the Council of Europe and their contribution to the national
implementation of human rights commitments. The forthcoming presentation of the 12™ Human
Rights Report of the Federal Government, which will cover the period from 1 March 2014 to 30
September 2016 and outline the focal areas of German human rights policy, also merits special
mention in this regard. The report contains an Action Plan on Human Rights as a special section,
which presents the Federal Government’s priorities for 2017 and 2018.

In this light, the responsible Ministries would like to comment on the evaluation report as follows.

1) Statement on Chapter B — Tolerance and non-discrimination
Chapter B 2 mainly describes the starting situation.

Regarding the description of hate crime (Chapter B 2.1), it should be noted that figures for right-wing
politically motivated crime are not a subset of the category of hate crime, but rather the opposite is
the case: hate crime is a subset of the category of politically motivated crime.

The 117 per cent increase in 2015 concerns the category of hate crime — the subtopic “xenophobic”
in all fields of phenomena. Not all xenophobic crimes fall under the category of “right-wing politically
motivated crime”. This figure is composed as follows: 8209 right-wing politically motivated crimes, 11
left-wing political crimes, 77 politically motivated anti-foreigner crimes, 232 other politically
motivated crimes.
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The statement that there is no valid data on attacks against people with disabilities and homeless
people or homophobically or transphobically motivated attacks, and that only civil society monitoring
is referred to here, is incorrect. In the field of hate crime, 222 offences in the sub-category of “sexual
orientation” were reported in 2015, as were 19 offences in the subcategory of “disability”. Offences
against homeless people were recorded under the category of “social status”, in which 320 offences
were reported in 2015. The corresponding data on hate crime—broken down by sub-category—is
available on the website of the Federal Ministry of the Interior:
http://www.bmi.bund.de/SharedDocs/Pressemitteilungen/DE/2016/05/pks-und-pmk-2015.html.)

Regarding the cases reported by MANEO, it should be noted that attacks as counted by civil society
organisations do not always correspond one-to-one with criminal offences. In the case of
homophobic and transphobic offences, however, the Federal Ministry of the Interior considers it
likely that there are particular impediments to the reporting of criminal offences. That is why the
Federal Ministry of the Interior plans to interconnect representatives of organisations that advocate
for groups particularly affected by hate crime more comprehensively with the relevant police
authorities.

The evaluation report’s account of the radicalisation of society (Chapter B 2.2) is not analysed or
described adequately. PEGIDA as a single phenomenon is mentioned relatively often, whereas
numerous other phenomena showing contempt for human life, which have increased considerably in
recent months (e.g. anti-ziganism), remain unmentioned. Right-wing populist demonstrations appear
in many different formations (e.g. “Nein-zum-Heim” protests against refugee shelters, etc.).
Radicalisation is evident in a growing propensity towards violence and the radicalisation of the
“middle of society”, which are becoming apparent above all in social networks and in confrontations
relating to refuge and asylum.

The number of criminal offences against homes for asylum seekers (Chapter B 2.3) totalled 1031
offences, of which 923 fell into the category of “right-wing politically motivated crime”, while 108 fell
into the category of “politically motivated crime—other”.

Regarding the discrepancies in statistics mentioned in Chapter B 2.3, the following should be taken
into account:

*  “Criminal offences” in statistics on politically motivated crime do not correspond one-to-one
with “attacks”.

® Criminal offences outside the perimeter of shelters are recorded in the statistics on politically
motivated crime under the hate crime subcategory of “xenophobic” (since 1 January 2016,
the new subcategory “against asylum seekers/refugees” has also existed to better distinguish
offences). Such offences are not included among the 1031 offences “against shelters for
asylum seekers” and must be added together with them.

e “Arson attacks” do not correspond one-to-one with the cases of arson in accordance with
Sections 306 et seqq. of the Criminal Code (and offences causing explosions). In the 2015
statistics on politically motivated crime, 94 such cases of arson and 8 offences causing
explosions were recorded. Additionally, there were 4 cases of attempted homicide through
arson. The definition of arson in the Criminal Code requires that the act be objectively suited
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to setting fire to significant parts of the building. For this reason, the act of setting fire to, for
example, a rubbish container on the premises of a shelter for asylum seekers without the risk
of the fire spreading is classified as criminal property damage and not as arson.

In order to get a better view of the trends named in Chapter B 2.4, politically motivated criminal
offences “against the media” and “against officials” in the asylum context began to be recorded in
separate statistical categories (subtopics) for the first time as of 1 January 2016.

In Chapter B 2.6 the allegation is made that federal authorities, too, primarily investigated the
victims, their relatives, and people “in the Turkish milieu” as well as members of minority groups
(especially the Sinti and Roma). This description is incorrect. In fact, the investigations were initially
carried out by various state-level (Land) prosecutors’ offices. The Public Prosecutor General of the
Federal Court of Justice did not take over the investigations until 11 November 2011, that is, after the
NSU had revealed itself.

In order to support monitoring of hate crime by ODIHR (Chapter B 3.1), figures on all sub-categories
of hate crime are reported to ODIHR regularly. At the Federal Ministry of the Interior, there is a
National Point of Contact for reporting on hate crimes. The desk officer regularly takes part in the
relevant ODIHR sessions and events.

The concerns expressed in Chapter B 3.1.1 are not shared. The fact that criminal offences motivated
by bias are to be recorded in every case is already evident from the definition of politically motivated
crime, which explicitly states that an act targeting a person because of their political orientation,
nationality, ethnicity, race, skin colour, religion, worldview, ancestry, physical appearance, disability,
sexual orientation or social status is always also to be classified as politically motivated. The police
officers making reports, who work with this definition, are thus thoroughly aware that a criminal
offence need not be intended to serve the realisation of political goals (in a narrow sense) in order to
meet the requirements of recording the act as politically motivated. Furthermore, this is made clear
in the supporting technical documents with which police officers work (the catalogue of thematic
areas, the instructions for completing forms, and additional explanatory documents).

The introduction of the current Police Reporting Service for Politically Motivated Crime (KPMD-PMK)
in 2001 represented a move away from recording offences on the basis of the extremism concept. A
key reason for this change was that deficiencies were previously seen in the recording of hate crimes.
The new Reporting Service was therefore introduced with the particular goal that it would also be
possible to record crimes that could not be classified under either of the two extremist fringes. Here
the classification of phenomena into the areas of “right-wing politically motivated crime”, “left-wing
politically motivated crime”, “foreign ideologies” and “other” only serves additionally to roughly
classify offences ideologically, but covers the entire spectrum of bias-based criminal offences,
including those that do not come from the extremist fringes.

Regarding the changes called for in Chapter 3.1.1, it should be known that a decision has already
been made that beginning on 1 January 2017, Islamophobic, anti-Christian and antiziganist criminal
offences will be recorded in separate categories (subtopics) in the statistics on politically motivated
crime. The Federal Ministry of the Interior is seeking to implement the more meaningful statistics on
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crime and the administration of justice which have been called for, and has initiated the possible
measures in its area of responsibility, such that no need for further action is currently seen in the
area of police statistics.

The contradiction between different figures in the area of homophobic and transphobic criminal
offences that has been criticised does not exist: In 2014 a total of 184 criminal offences on the basis
of sexual orientation were recorded. In the cited minor interpellation, in keeping with the question,
only the selected groups of offences were presented.

At various points (Chapter B 3.1.2, inter alia), the report finds fault with the dearth of flow statistics

for recording hate crime. In this regard, it should be noted that the Federal Government also
fundamentally welcomes the introduction of flow statistics for criminological reasons. Flow statistics
would make it possible to obtain information about the development and consequences of criminal
activity and the impact of penal practices. However, it should be taken into account that over time,
important differences in data collection by the police and the judiciary have arisen now and again,
which to some extent causes significant problems with the amalgamation of data. Against this
backdrop, the question of whether, how and, as the case may be, on what timeline flow statistics are
to be introduced remains subject to further examination.

An initial step can be seen in the decision that has been made to send the files for certain serious
politically motivated crimes (homicide, arson, causing an explosion) to the Federal Criminal Police
Office for assessment after the case has been closed. The Federal Government is working to ensure
that this regulation (No. 207 para. 2 and 3 of the Guidelines for Criminal Proceedings and
Proceedings to Impose a Regulatory Fine) is expanded to cover all cases of politically motivated
violence and that the Federal Criminal Police Office is thereby put in a position to assess and analyse
data on the outcomes of cases in the area of politically motivated violence in a targeted way with
regard to crime prevention and policy measures.

Regarding the description of civil society monitoring (Chapter B 3.1.3), it should be noted that some

key actors have not been mentioned (the anti-Semitism watchdog group RIAS in Berlin and the
Amadeu Antonio Stiftung regarding refugee shelters). Additionally, jugendschutz.net, which uses
monitoring to collect data on right-wing extremism online, should be mentioned.

Regarding the number of attacks in eastern Germany mentioned in Chapter B 3.1.3, at the moment it
can only be pointed out that the Conference of Interior Ministers is considering the question of how
best to proceed further with the governmental analysis of old cases. Regarding the re-evaluation by
the University of Potsdam, it should be noted that all homicides re-evaluated by Brandenburg
occurred before the introduction of the Reporting Service for Politically Motivated Crime and
therefore were measured by the police at the time (correctly) according to the extremism standard.
The Moses Mendelssohn Centre at the University of Potsdam (MMZ) has, from today’s perspective,
measured them according to the further category of politically motivated crime and has
retrospectively re-evaluated them in this context.
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The blanket accusation made in Chapter B 3.2.1 with respect to the set of issues related to the NSU,
that “racist and stigmatising work conducted by the investigating authorities and security agencies”
has not been adequately confronted, is repudiated.

With regard to the NSU complex, the Second Committee of Inquiry of the 17" Electoral Term of the
German Bundestag agreed across all parties to adopt 47 recommendations for the police, the Office
for the Protection of the Constitution, and civil society concerning the deficiencies with the security
agencies that had been ascertained. These recommendations have—at least for the federal level—
now been mostly implemented. They include recommendations on strengthening intercultural
competence, on interacting with the victims and the loved ones of deceased victims, and on
sensitisation to the areas of right-wing extremism and right-wing terrorism as well as on overhauling
the definition system and catalogue of thematic areas for politically motivated crime.

In its final report, the Second Committee of Inquiry reiterates that the murders had recognisably
racist characteristics and states, along other things, that the investigations did not aim in this
direction enough (e.g. Bundestag Printed Paper 17/4600, p. 844): “In future investigation
proceedings, the committee wishes to see, at the proper time, more courage to try new things and
an impartial view of the facts that is less guided by complacency—particularly in regard to
considering racist motives if such motives are suggested by the circumstances of the act or in view of
the victims. The fact that those conducting investigations clung to experience-based knowledge
despite indications to the contrary must be questioned critically within the police force.”

Additionally, in the implementation of the Committee of Inquiry’s recommendations, Section 46 (2)
of the Criminal Code — as is mentioned in the evaluation report itself on page 25 (Chapter B 3.3) — has
been amended to the effect that motives which are racist or xenophobic or otherwise show
contempt for human life are now to be included in particular. Accompanying changes concern the
Guidelines for Criminal Proceedings and Proceedings to Impose a Regulatory Fine, which are binding
for the investigating authorities.

Furthermore, and finally, the process of confronting and coming to terms with authorities’ actions in
connection with the investigations concerning the National Socialist Underground (NSU) terrorist
organisation is not a finished process. On the contrary, six Parliamentary Committees of Inquiry at
Land level (Baden-Wirttemberg, Brandenburg, Hesse, North Rhine-Westphalia, Saxony and
Thuringia) as well as a Bundestag Committee of Inquiry are currently addressing the failings of the
respective authorities. The criminal proceedings before the Munich Higher Regional Court against the
suspected NSU member Beate Zschape and the four suspected NSU supporters who are accused
alongside her are still underway.

The optimisation of exchange of information among Lénder and federal security authorities, and
especially the identification of structures that cross Lédnder borders within the scope of the applicable
regulations on data transmission, is the primary goal of the Joint Centre for Countering Right-Wing
Extremism and Terrorism (GETZ-R), as deficiencies were seen in this area in the investigations of the
NSU murders. Extremist criminal offences, however, are not the only topic addressed by the GETZ-R.
For example, criminal offences against shelters for asylum seekers, which generally are committed
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due to xenophobic/racist motives, are addressed on a weekly basis. Cooperation is based on the
duties and authorisation rules of the participating security authorities.

The blanket accusations made in Chapter B 3.2.2 that problematic investigation strategies exist and
that public prosecutor’s offices and courts do not handle the criminal phenomenon of hate crime
appropriately are repudiated.

It is correct that starting points for improvements have arisen from the still-ongoing process of
confronting and coming to terms with the NSU complex in particular. The Federal Government has
recently got a series of reforms off the ground in order to counter the phenomenon of racism more
effectively in criminal proceedings in general and to strengthen the rights of protection of those
(potentially) affected (cf. the changes to Section 46 (2) of the Criminal Code and to the Guidelines for
Criminal Proceedings and Proceedings to Impose a Regulatory Fine, mentioned in Chapter B 3.3 of
the evaluation report).

The Ministers of Justice have also agreed to pursue racist and extremist criminal offences in a more
systematic and better-coordinated manner. They have announced various measures focusing on
more thorough exchange of information between the Lédnder and the Federal Public Prosecutor
General as well as better statistical recording of hate crimes. Additionally, the Ldnder have had
positive experiences with establishing special departments within their public prosecution offices to
combat politically motivated crime. Such specialised public prosecutors will be particularly able to
make an even stronger contribution to solving such crimes more effectively in future.

Federal Minister of Justice Heiko Maas has furthermore — like other members of the Federal
Government and Federal Chancellor Angela Merkel — often spoken out publically and clearly against
racist agitation. Federal Minister Maas has also focused particularly on the racism that is rampant on
the Internet. For example, at his initiative Facebook has agreed to work more closely and intensively
with private complaints offices and to ensure that their leads are given priority and are pursued
quickly. At the invitation of the Federal Minister of Justice, a task force of Internet service providers,
civil society organisations, NGOs and representatives of the field of policy has developed further
proposals for effective long-term ways of dealing with online hate speech.

So that these online hate crimes can be effectively pursued, the Federal Ministry of Justice and
Consumer Protection has provided information which explains in a simple and easily accessible way
how reports calling attention to online hate crime are supposed to look. Concerning this matter, the
Federal Ministry of Justice and Consumer Protection has also published an informational page on
reporting hate crimes, entitled Anzeigenerstattung - gemeinsam gegen Hassbotschaften [“Reporting
incidents — together against hate speech”], on its website.

Federal Minister of the Interior Thomas de Maiziere is also taking decisive action against racism and
hate speech. On 27 January 2016, he banned the Internet platform Altermedia Deutschland.
Altermedia was one of the leading information platforms for the right-wing extremist scene in
German-speaking countries. It received millions of page views per year. The operators of Altermedia
disseminated racist, xenophobic, anti-Semitic, homophobic and Islamophobic content. On behalf of
the Federal Public Prosecutor General, the Federal Criminal Police Office has investigated the
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operators of Altermedia Deutschland for suspected formation of a criminal organisation in
accordance with Section 129 of the Criminal Code.

The assessment in Chapter B 3.3 (and in Conclusion, Chapter B 4) that Germany “has fulfilled the
demand for a specific regulation on hate crime” through the revision of Section 46 (2) sent. 2 of the
Criminal Code that was introduced by the act on the implementation of the recommendations of the
Bundestag Committee of Inquiry into the National Socialist Underground of 12 June 2015, effective 1
August 2015, and therefore is largely meeting the OSCE standards at the legislative level, is
welcomed.

The view is not shared, however, that the umbrella term “other motives showing contempt for
human life” used along with the characteristics “racist” and “xenophobic” is inadequate, and that in
particular additional forms of hate crime need to be named specifically, such as homophobic or
transphobic motives or aims. The fact that the regulation accounts for further recognised bans on
discrimination through the characteristic of “other [motives and aims] showing contempt for human
life” is a matter of consensus and was expressly stipulated as such in the official legislative materials.
Concretely, this especially concerns crimes which are directed against the religious orientation or—as
called for in the mentioned chapters of the evaluation report— disability, social status, or sexual
orientation of the victim (Bundestag Printed Paper 18/3007 on Article 2, p. 15).

The explicit naming of “racist” and “xenophobic” motives corresponds to the recommendations of
several international bodies that are engaged with combatting racism and xenophobia (c.f.
Bundestag Printed Paper 18/3007, loc. cit. p. 14 with further references). Here, contrary to what is
suggested in the evaluation report, the term “xenophobia” does not, for example, take the
perspective of racist perpetrators. On the contrary, the use of this formulation makes clear that the
corresponding motives, which seek to marginalise people, are to be condemned and thus are to be
taken into consideration in sentencing as a factor leading to a more severe punishment (Bundestag
Printed Paper 18/3007, loc. cit. p. 15). Despite some overlap, the terms are also sufficiently distinct
from one another. While “racism” originally denoted an — allegedly — biological or phenotypic
background and rests on the foundation of a corresponding worldview, the additionally used term
“xenophobia” encompasses behaviour that stigmatises people as “foreign” on the basis of certain
criteria such as their appearance, background, language or other social conduct (Bundestag Printed
Paper loc. cit. with further references).

Statistical data and data from legal practice on the application of the revised Section 46 (2) sent. 2 of
the Criminal Code are not yet available because this revision has only very recently taken effect—as
the evaluation report rightly emphasises.

Additionally, the following new regulations, which have been adopted within the area of

responsibility of the Federal Ministry of the Interior, are not taken into consideration in the German

Institute for Human Rights’ account:

- since 1 January 2016, politically motivated criminal offences “against the media” and “against
officials” in the asylum context have been recorded in separate statistical categories (subtopics),

- beginning on 1 January 2017, Islamophobic, anti-Christian and antiziganist criminal offences will
be recorded in separate categories (subtopics) in the statistics on politically motivated crime,
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- since summer 2015, the Police Service Instructions have stated that motives which are racist,
xenophobic or otherwise show contempt for human life are always to be checked for in the
investigation of evidence concerning violent crimes, and this checking is to be documented.

The following should be noted regarding the aforementioned initiative of the Federal Ministry to
supplement and clarify the remarks in Chapter B 3.4: invitations to participate in the task force on
how to deal with illegal hate speech on the Internet were accepted by the Internet service providers
Facebook, Google (for its video platform YouTube) and Twitter as well as by the civil society
organisations eco — Association of the Internet Industry, the German Association of Voluntary Self-
Regulation of Digital Media service providers (FSM), jugendschutz.net, klicksafe.de, the Amadeu
Antonio Stiftung (no-nazi.net) and the association Gesicht Zeigen! The outcome of this working group
is the paper “Together against hate speech”, in which the participating companies committed to
doing more to combat illegal hate speech on their systems. The companies’ implementation of the
measures that were agreed upon is currently being evaluated.

Regarding the description of the basic and advanced training of the police and the judiciary in
Chapter B 3.5, it should be noted that the substance of the suggestions by CERD and ECRI on the
issue of the basic and advanced training of police officers, public prosecutors and judges is largely in
accord with the demands that the German Bundestag Committee of Inquiry into the National
Socialist Underground has made to work towards recognition, within the scope of prosecution, of
potential right-wing extremist or xenophobic backgrounds to violent crimes against victims with an
immigrant background.

The Committee of Inquiry’s recommendations for the police on strengthening intercultural
competence, on interacting with victims and the loved ones of deceased victims, and on sensitisation
to the areas of right-wing extremism and right-wing terrorism have been taken on by the Federation
and the Ldnder and have, in some cases as mandatory components, been integrated into training;
special training offers have also been developed.

Advanced training on politically motivated crime takes the victims’ perspective into account. The

IM

Federal Criminal Police Office holds trainings for reflection on the “victim-offender model”, and has
specially created a video for trainings on the topic of “Victims after the crime—expectations and
perspectives”. At the Federal Criminal Police Office, events are also held on the topic of migrants in

Germany and migrants in the police force, as are advanced trainings on intercultural competence.

In the field of justice, the Federal Ministry of Justice and Consumer Protection is currently working
together with the German Institute for Human Rights to plan a basic and further training project that
goes beyond the previous offerings, the funding of which remains to be decided by the German
Bundestag when it passes the next budget law. The object of this project is to develop and test
specific further training modules on the issue of racism, taking the legal framework of human rights
into account, and to provide them to the federal Ldnder to establish them as part of the existing
basic and further training structures. Judges and public prosecutors are thereby to be supported in
reacting appropriately to racist and hate-motivated crimes and dealing with the experiences of those
affected by racism in criminal proceedings. At the justice summit mentioned in Chapter B 3.5 of the
evaluation report, the responsible Ldnder ministers unanimously welcomed this project.

10
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The assessment in Chapter B 3.5, that the topic of hate crime is not adequately addressed in judicial
basic and further training is by the way not shared, cf. the conferences offered by the German
Judicial Academy, which are correctly mentioned in the same chapter.

Regarding the description in Chapter B 3.6 of counselling centres for those affected by hate crimes,
the following comment is to be made: The Federation provides a minimum of 70,000 euros per
federal Land per year to expand and support the work of counselling centres for those affected by
hate crimes. At the same time, the Ldnder must contribute at least 20 per cent in co-financing. The
regulation concerning the minimum level of funding was instituted because different Ldnder have
very different needs (e.g. Berlin and Brandenburg extensively finance their own counselling centres
for those affected by hate crimes and do not request any federal funding for this). Along with the
funding for the counselling centres in the Lénder, the Association of Counselling Centres for Those
Affected by Right-Wing, Racist and Anti-Semitic Violence (VBRG) also receives additional funds for its
work as an umbrella organisation within the scope of its structural development into a federal
central agency. The formulation of the footnote suggests that the Federation only provides 70,000
euros per year in total for all counselling centres.

It is also noted that counselling centres also existed in western German Ldnder before 2015 (e.g. the
victims’ counselling centre Back Up in North Rhine-Westphalia) and that the western German Ldnder
also take part in funding victims’ counselling centres.

In order to change overall social conditions, the Federal Anti-Discrimination Agency has, inter alia,
organised a salon on hate speech on the Internet and procured a legal opinion on possibilities for
effective prosecution of hate crimes.

In this area, for example, specialised contact points of the Federal Police, the Berlin Police and the
public prosecution office work together with the MANEO project against homophobic violence
regularly at a “jour fixe”.

The content of the remarks on the federal programme Social Cohesion through Participation
(“Zusammenhalt durch Teilhabe”) in Chapter B 3.7.1 is incorrect and misses the intention of the

programme. The essential substance of this federal programme is promoting the democratic work of
associations and dealing with discriminatory and anti-democratic behaviour at all levels. To this end,
the Federal Ministry of the Interior has since 2010 supported projects in nationally active
associations and organisations in rural or economically underdeveloped areas through the
programme Social Cohesion through Participation, and in doing so has built onto existing structures.
The focus is on activists and volunteers who are trained, inter alia, to become democracy advisors
within associations so that they are able to sensitise people within their own organisations to
discriminatory and anti-democratic attitudes, offer advice in cases of conflicts with an extremist
background, and initiate and support the development of prevention strategies. In doing so, the
projects deal with all forms and phenomena of discrimination, especially including racial
discrimination and homophobia and transphobia. Regular everyday conflicts within an association’s
work are the starting point for the project work. Therefore, reduction of it to the problem perception
of political organisations and activities must be repudiated. The concrete project design takes place
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within the associations and organisations according to their respective needs for action.
Accompanying this, the project actors take part in coachings and supervision and qualification
measures that are conducted by external service providers on behalf of the Federal Ministry of the
Interior. The project is being evaluated and scientifically advised. In 2016, support for associations in
handling the association-specific challenges connected to the current refugee movements is
additionally being offered. As of the beginning of the next funding period in 2017, the programme
will be opened up to projects in economically underdeveloped or rural regions throughout Germany.

The survey results cited as evidence are unfamiliar here. The results of the scientific advising, which
also include surveys of project participants, are carefully evaluated and taken into account in the
further conception and carrying out of the programme.

In accordance with the coalition agreement, the Federal Government is creating a new National
Action Plan Against Racism (working title), which has been expanded to include the topics of
homophobia and transphobia. This plan is currently being developed within the framework of an
Interministerial Working Group on Preventing Extremism and Promoting Democracy under the lead
responsibility of the Federal Ministry of the Interior and the Federal Ministry for Family Affairs,
Senior Citizens, Women and Youth, and is to be completed in spring 2017.

Against the backdrop of the recommendations of the UN World Conference against Racism in Durban
in 2001, this National Action Plan is also being developed with consideration of a consultation with
civil society. A daylong event with numerous NGOs and civil society initiatives took place to this end
on 5 July 2016. Ideas and experiences were gathered from civil society in a discursive exchange at
various roundtables, inter alia, on the following spheres of activity: human rights policy, education
and political education, social and political engagement, diversity in the workplace, basic and further
training, strengthening (inter)cultural competence in social environments, assessing and dealing with
racist criminal offences, research on and protection against discrimination and everyday racism. The
suggestions and contributions from civil society are being reflected on and categorised in a Ministry-
and topic-specific way in the further course of creating the plan. At the “Forum against Racism”, a
discussion platform between NGOs and the Federal Government (chaired by the Federal Ministry of
the Interior), the further process and respective states of affairs concerning the National Action Plan
are being described and discussed, as was also usual in the past. The demands for transparency and
information that were mentioned in the evaluation report (Chapter B 3.7.1) were thus already taken

into account before April 2016.

The “No Hate Speech” campaign supported by the Federal Ministry for Family Affairs, Senior Citizens,
Women and Youth began on 29 June 2016 as part of the “No Hate Speech Movement” initiated by
the Council of Europe. The aim of the “No Hate Speech” campaign is, inter alia, to sensitise young
people and to support them in championing human rights online and offline. The campaign is
supported by the “No Hate Parliamentary Alliance” of the Parliamentary Assembly of the Council of
Europe.
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2) Statement on Chapter C Gender equality

Chapter C I: Data collection to prevent and combat violence against women

The report states in Chapter C .2 that the Protection against Violence Act and legal practice have not
yet been subjected to comprehensive further evaluation. It should be noted here that in October
2002, shortly after the Protection against Violence Act took effect, the Federal Ministry of Justice and
Consumer Protection commissioned the State Institute for Family Research at the University of
Bamberg to carry out accompanying research on the Act to improve the civil jurisdictional protection
against violent acts and harassment and to facilitate the transfer of a shared home in the event of a
separation. The findings of the research project were published in 2005 in the series
“Rechtstatsachenforschung” [studies of legal facts] by the Bundesanzeiger Verlag, the publisher of
the Federal Gazette, and are available in bookstores (Dr Marina Rupp [ed.], “Rechtstatsachliche
Untersuchung zum Gewaltschutzgesetz” [Investigation of legal facts concerning the Protection
against Violence Act], ISBN 3-89817-515-4). Based on the results of the study, a sub-working group of
the Federal Government/Ldnder Working Group on Domestic Violence then compiled and evaluated
feedback on the evaluation and on experiences with the Protection against Violence Act in practice.
A sub-working group compiled a report dated 29 January 2008 on the results; this report contains
considerations and recommendations that are to be incorporated into deliberations concerning the
further improvement of the Prevention of Violence Act.

Judicial protection of children against violence is provided through custody measures and restrictions
of rights of contact, culminating in the removal of contact. Concerning persons entitled to custody,
children can be protected through protective orders as well as through interventions in custody
rights in the event that orders and restraints should be insufficient (Sections 1666 and 1666a of the
Civil Code). Orders corresponding to the content of a protective order against violence can also be
issued: these include, for example, summons for a violent parent to vacate the home, accompanied
by further prohibitions of proximity or contact (restraining orders) concerning the child. Restrictions
on or the removal of the right of contact are possible if such restrictions are necessary to serve the
best interests of the child (Section 1684 (4) of the Civil Code). This can be the case particularly in the
event of violence or abuse. To protect the child, the family court can also order that contact is
permitted only in the presence of a third party who is prepared to cooperate.

In Chapter C 1.2, a 2004 representative study on violence against women in Germany by the Federal
Ministry for Family Affairs, Senior Citizens, Women and Youth and a 2014 study by the European
Union Agency for Fundamental Rights are cited. By taking these two studies together, the conclusion
is drawn that a significant reduction in violence against women in the past ten years cannot be
discerned despite political activities. It should be noted here that this conclusion cannot be drawn by
taking these two studies in conjunction. Both studies asked those surveyed about their experiences
of violence over the entire course of their lives to date (beginning at age 16). The European Union
Agency for Fundamental Rights study additionally asked about experiences of violence in the 12-
month period directly preceding the survey. Beyond this, the time points of the experiences of
violence were not documented. Thus, simply placing the aggregated figures of the two studies
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alongside one another does not make any statement on changes in the prevalence of violence
possible.

In Chapter C I.3, under the heading “Evaluation of the implementation of OSCE commitments”, it is
stated that at the federal level, activities to combat violence against women and to collect data and
information have thus far been conducted almost exclusively by the Federal Ministry for Family
Affairs, Senior Citizens, Women and Youth. On this matter, the aforementioned research project
which was commissioned by the Federal Ministry of Justice and Consumer Protection is to be
referred to. It should furthermore be noted that the Federal Ministry of Justice and Consumer
Protection has the lead responsibility for the Protection against Violence Act, which is making a
significant contribution to combatting violence against women in practice. A legislative process is
currently underway through which the protection of victims under the Protection against Violence
Act in the case of a settlement is to be further improved. Finally, the Federal Ministry of Justice and
Consumer Protection and the Federal Ministry for Family Affairs, Senior Citizens, Women and Youth
jointly publish an informational brochure on the Protection against Violence act, entitled "Mehr
Schutz bei hduslicher Gewalt" [More protection from domestic violence].

Regarding research funding in Chapter C I.3, it should be noted that according to the division of
responsibilities within the Federal Government, research funding for projects in the area of violence
against women lies predominantly within the purview of the Federal Ministry for Family Affairs,
Senior Citizens, Women and Youth. Because of its connection to the field of educational institutions,
the Federal Ministry of Education and Research funds research projects on the sexual abuse of
children and youth in the total amount of 35 million euros due to its own ministerial responsibilities
according to the recommendations of the Round Table on the Sexual Abuse of Children on 30
November 2011 within the framework of educational and health research.

Under the sub item "Data collection by the police and courts" in Chapter C 1.3, it is stated that a
systematic assessment of data and analyses of court proceedings and their outcomes and of the
protective measures taken in relation to domestic violence has not yet taken place. It should be
noted that the Ldnder family courts responsible for matters of protection against violence record
data on these proceedings in a nationally uniform way via judicial statistics. The cases opened and
closed, subject of the proceedings, type of settlement and duration of the proceedings are thus
recorded and the corresponding figures are analysed and published by the Federal Statistical Office
annually in series 2.2 of technical series 10. The judicial statistics, however, do not contain any
information about the protective measures taken in specific cases.

The criminal prosecution statistics published annually by the Federal Statistical Office (series 3 of
technical series 10) also report those convicted and sentenced for criminal offences under the
Protection against Violence Act. Regarding the data in question, however, it is also to be taken into
consideration that in cases in which those convicted or sentenced have violated more than one law
through one act (Section 52 of the Criminal Code) or multiple acts (Section 53 of the Criminal Code),
the prosecution statistics only record the criminal act that carries the most severe legal punishment.
The number of persons convicted or sentenced for violations of the Protection against Violence Act
may therefore be higher than what can be shown in the figures concerned. Regarding the other
criminal offences that come into consideration in connection with violations of the Protection against
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Violence Act, no information can be provided (also not by approximation) about the extent to which
the available data also relates to cases of violations of the Protection against Violence Act.

Regarding the criticism of the lack of flow statistics in the field of domestic violence as well, reference
is also made to the above comment on Chapter B 3.1.2.

Editorial clarification: The joint press conference on the issue of violence in partner relationships that
is planned for November 2016 will be held by the Federal Ministry for Family Affairs, Senior Citizens,
Women and Youth and the Federal Criminal Police Office and not, as the report states, by the Federal
Criminal Police Office and the Federal Ministry of the Interior.

Chapter C Il Pay equity

The statements in Chapter C 1l.1.2 that in Germany there are no sufficient provisions for the

implementation of equal pay which would be specifically binding on wage bargainers are incorrect in
their judgmental generality. A disadvantage in remuneration on the basis of gender is impermissible;
this is expressly regulated by the Section 2 (1) no. 2 of the General Equal Treatment Act. This
provision explicitly refers to collective bargaining agreements. According to Section 15 (1) of the
General Equal Treatment Act, those affected by a violation of the prohibition of discrimination may
demand compensation, which may also encompass payment of the lost remuneration if applicable.
The existing legal commentary on the General Equal Treatment Act criticises it for the fact that the
requirement of equal pay only arises from the difficult-to-grasp overall picture of Section 7 (1),
Section 2 (1) No. 2, Section 3 and Section 8 (2) of the General Equal Treatment Act. Because of its
special importance to employees, the requirement of equal pay should be expressly and
transparently regulated in its own specific law, thereby reflecting the importance that legislators
attach to the requirement of equal pay.

Regarding Chapter C.I.2 it should be noted that the “basic right to equal pay between men and
women” which it mentions does not exist in the sense of an individual benefit entitlement under the
Basic Law. Article 3 of the Basic Law chiefly imparts a right of defence against unequal treatment,
which is oriented to the state. Article 3 (2) sent. 2 of the Basic Law furthermore obligates the state to
realise the equal status of men and women in fact.

The adjusted gender pay gap of 7 per cent that is mentioned in this chapter and the unadjusted pay
gap of 21 per cent that is also mentioned differ in their significance: the calculation of gross hourly
pay in the case of the unadjusted pay gap takes into account not only data from full-time employees
but also the earnings of those who do part-time work (for older employees), those who are partially
employed, trainees and interns. It denotes the simple difference between the average gross hourly
wage of men and women, expressed as a percentage of the average gross hourly wage of men. The
adjusted pay gap allows for statements on the level of difference in the gross hourly earnings of
women and men with comparable attributes. It denotes the difference in pay that results from
comparing the pay of women and men with the same individual and occupational characteristics. The
adjusted pay gap thus subtracts the portion of the pay gap that results from structural differences
(endowment effects) such as, for example, the educational level, professions, and qualifications of
men and women.
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The adjusted pay gap thus has a different explanatory value than the unadjusted pay gap, which is
derived from the simple difference in the average hourly wages of men and women and therefore
does not reveal anything about disadvantages or about the level of discrimination in employees’
wages. Statements about the level of discrimination on the basis of the adjusted pay gap can only be
made tendentially.

The extent to which the pay gap is derived from intentional decisions to pursue a certain professional
path remains unclear. What is also neglected is what share of the pay gap in Germany arises from
fields without collective agreements. The chapter conveys the impression that the conclusion of
collective bargaining agreements generally and systematically causes income disparities between
men and women. For the public service in particular, this is not correct.

The transparency in payment systems that is called for already exists by and large for the public
service at the federal level. Federal collective agreements and circulars are published on the website
of the Federal Ministry of the Interior as well as in the Joint Ministerial Gazette.

The research project on collective agreements and equal pay of the University of Erlangen-
Nuremberg and the Institute for Employment Research, which is mentioned in Chapter C 11.3.1, has
already been completed. The project mentioned in the report as a ‘pay equity check’ fostered the
economic independence of women and men through the use of an equal treatment check within the
scope of an EU-financed project and was developed by the Federal Anti-Discrimination Agency as an
instrument to check whether men and women are treated equally in the workplace. The aim of the
project was to support businesses in using the new instrument to check systematically whether men
and women are treated equally in the company.

Chapter C 11.3.2 mentions the legislation for greater pay equity that was developed by the Federal
Ministry for Family Affairs, Senior Citizens, Women and Youth during the current electoral term. This
description is, however, imprecise. This law is intended to establish an obligation for companies that
have 500 or more employees to comment on the advancement of women and pay equity according
to legal criteria in their management reports created in accordance with the German Commercial
Code. The essence of this draft law is employees’ legal right to information about the standards and
criteria by which their own pay and the pay of comparable jobs are determined, and about the
classification and pay level of these comparable jobs (while preserving data privacy and anonymity).

Regarding Chapter C 1.4 it should be noted that disadvantages due to sexual identity are also covered
in the area of protection of the General Equal Treatment Act (cf. expert’s assessment by the Federal
Anti-Discrimination Agency: Sexual harassment in the higher education context — gaps in protection
and recommendations. Expert’s assessment by Prof. Dr Eva Kocher/Stefanie Porsche, European
University Viadrina, Frankfurt (Oder)).

16



Commentary by the responsible Ministries on the Evaluation Report of the German Institute for
Human Rights

Chapter C lll: Women, peace and security: Germany’s implementation of UN Security Council

resolution 1325

It is generally to be noted that the Federal Government Action Plan to implement UN Security
Council Resolution 1325 (2013-2016) is being discussed in the Interministerial Working Group on the
implementation of Security Council Resolution 1325. The Working Group is comprised of
representatives of the Federal Foreign Office, the Federal Ministry for Family Affairs, Senior Citizens,
Women and Youth, the Federal Ministry of the Interior, the Federal Ministry of Justice and Consumer
Protection, the Federal Ministry of Defence, and the Federal Ministry for Economic Cooperation and
Development. The Working Group is currently consulting on the implementation report for the
Action Plan and its update. As laid down in the Action Plan, a report on its implementation is to be
made to the German Bundestag at the end of its period of validity, that is, at the end of 2016. At
least once a year, the Interministerial Working Group invites representatives of the civil society
organisations working on this topic to speak about the implementation of UN Security Council
Resolution 1325. In this framework, the updating of the Action Plan is also to be discussed. In 2016
joint sessions of the Interministerial Working Group with civil society took place on 4 July 2016 and
14 September 2016.

Regarding the updating of the Action Plan, it is planned for the implementation of UN Security
Council Resolution 1325 to continue to be enshrined in foreign, security and development policy as a
cross-cutting issue, and increasingly so, in order to make gender-sensitive peace and security policy
possible. In this context, the Resolution is also to be taken into account in the framework of the
guidelines for engagement in crisis areas and peacebuilding that are to be reworked. The new edition
of the white paper in which the guidelines for security policy for the next ten years are formulated
also mentions Resolution 1325. The successor Action Plan is to take into account the findings of the
October 2015 UN Global Study on the implementation of UN Security Council Resolution 1325. The
Federal Government also sees the implementation of UN Security Council Resolution 1325 in the
framework of the 2030 Agenda that was adopted last year.

At a regional and international level, Germany continues to advocate for the implementation of UN
Security Council Resolution 1325 within the scope of the EU, the OSCE, NATO and the United

Nations.

Regarding Chapter C Ill.1.2, it should be noted that the Center for International Peace Operations is

currently being expanded into a full sending organisation.

Regarding Chapter C 1l.2.2, it should be noted that the scope of Germany’s commitment to

development policy cannot be broken down into “relevant topical areas”, of which fragile statehood
is named as one among many. This also applies to the promotion of gender equality: it is considered
an overarching task and attribute of all areas of German development cooperation and it is given
high priority.

The proposed interpretation regarding extraterritorial application that is contained in General
Recommendation No. 30, which is mentioned in Chapter C 11l.2.2, is — like the CEDAW General
Recommendations in general — not binding under international law for the parties to the
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Convention. Germany has, however, made a political decision to apply the requirements of the
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
extraterritorially as well in peacekeeping operations and in development cooperation.

Regarding the statement made in Chapter C /ll.3.1 that in 2010-2013 only 10 per cent of all Federal
Government expenditures to fund projects contributing to the implementation of Resolution 1325

were in the area of participation, even though particular importance is to be attached to the aspect
of participation according to the National Action Plan for 2013-2016, please refer to the different in
time periods in question. The 2013-2016 Action Plan specifically sought to counter the low level of
importance placed on the aspect of participation in the years 2010-2013. Regarding the
categorisation of individual focal points, it should generally be noted that different measures can
contribute to several focal points at the same time, but are normally assigned to just one of them,
which greatly limits the extent to which conclusions can be drawn about prioritisation among the
focal areas. Regarding the statement that the National Action Plan does not include a strategic
operative direction and lacks an orientation towards its impact, it should be noted that the National
Action Plan has enshrined the topic of women, peace and security more firmly than before in
German foreign, security and development policy as a cross-cutting issue. Regular impact monitoring
and comprehensive reporting take place for the majority of the projects to implement UN Security
Council Resolution 1325, which are implemented in partner countries, for example on behalf of the
Federal Ministry for Economic Cooperation and Development.

Regarding Chapter C 11.3.3, it should be noted that the conclusions based on previous studies on the

progress of integrating women into the armed forces are by no means entirely negative. The number
of soldiers who tend to see an increase in problems with female soldiers in everyday work is
declining. The self-confidence of women in the armed forces regarding their capabilities is increasing,
and female soldiers are noticing a normalisation of interactions between men and women. If, on the
other hand, there is talk of a darkening mood regarding integration in the chronological comparison
of the studies, it is apparent that the vast majority of these “felt” or “believed” impressions are the
sensitivities of men who have problems with letting go of their stereotypes. Incidentally, against the
backdrop of efforts to increase the appeal of the Federal Armed Forces and the backdrop of the
underrepresentation of women in the armed forces, a staff element on equal opportunities in the
area of competence of the Federal Ministry of Defence was established on 21 April 2015 under the
Director-General for Personnel. Its mission is targeted to the general conditions for and participation
in careers at the Federal Ministry of Defence and in its entire subordinate area. Gender-specific,
systematic injustices are to be identified, analysed and dismantled as quickly as possible through the
development and implementation of effective measures. As of 1 May 2016, the staff element on
equal opportunities was expanded to include the topics of diversity and inclusion.

The conclusion drawn in Chapter C Ill.4 that consideration for the dimension of gender in the context

of violent conflicts is still left largely to development cooperation thus cannot, in the light of the
above statements, be supported.
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3) Statement on Chapter D: Combatting trafficking in human beings

The statement in Chapter D.2 that the actual volume of trafficking in children may have increased
due to the sharp increase in asylum-seeking minors is an expression of pure speculation, which is not
documented by studies or sources.

The description in Chapter D 2.1 of the applicable law and current legislative process for the
implementation of Directive 2011/36/EU is abbreviated but essentially correct. It should be noted,
however, that Section 233a of the Criminal Code (Assisting in human trafficking) does not, as stated
in Chapter D 2.1, refer to acts of participation in or advancement of trafficking in human beings, and
is also not a catch-all provision as stated in D 3.1.1. In fact, Section 233a of the Criminal Code, despite
a heading that is misleading in this respect, represents for German law trafficking in human beings
within the meaning of international legal instruments. As correctly described in Chapter D 2.1,
trafficking in human beings is redefined in close correlation with international legal instruments in
the new version of the provisions on trafficking in human beings.

The statements on trafficking in children are misleading. Despite its heading, Section 236 of the
Criminal Code does not claim to cover the criminal law concerning trafficking in children as it is
understood in international legal instruments. It only covers a sub-area of it. The evaluation report
ignores further penal provisions such as, for example, Section 232 et. seqq. and Section 235 of the
Criminal Code, which together with Section 236 of the Criminal Code ensure the full implementation
of the corresponding international legal instruments such as the additional protocol to the
Convention on the Rights of the Child.

The description of assessment by the authorities in the comments on residence permits for victims of
trafficking is misleading. The report states that a residence permit “can” be issued, whereas the
actual legal situation under the Residence Act envisages limited discretion (“should”).

In Chapter D 2.2 the report states that there is a lack of legal possibilities when children are forced to
take part in begging or in committing criminal offences. This is not correct, even if such behaviours
are not yet currently punishable as trafficking in human beings. It should be noted that such
behaviours may be punishable as coercion (Section 240 of the Criminal Code). If children (or adults)
are induced to commit crimes, incitement to commit these crimes is possible, and as the case may
be, the question of an indirect perpetrator can even arise when children who are not criminally liable
for their actions are induced to commit crimes. The statutory offence of Section 171 of the Criminal
Code should also be referred to, provided that the perpetrators are persons entitled to custody.

Regarding the question of whether refugee children are affected by trafficking in human beings, a
survey conducted by the Federal Criminal Police Office concerning crimes committed against or by
refugees for the period of 1 January 2014 to 31 January 2016 revealed that for this time period the
federal Lénder had no information that refugee minors were victims or perpetrators of trafficking in
human beings in the area of sexual exploitation or in the area of labour exploitation or of exploitation
through begging, through commission of crimes or through forced prostitution.
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In Chapter D 3.1.2, the report addresses sensitisation offerings for various professional groups in

connection with trafficking in human beings. In addition to the aforementioned further training
sessions held by the police, in 2016 the Federal Criminal Police Office has also held conferences for
case officers on the topic of trafficking in human persons for the purpose of sexual exploitation and
trafficking in human persons for the purpose of labour exploitation, with up to 90 external
participants. These also serve purposes of further training through their description of successfully
conducted investigation proceedings, especially in respect of identifying those affected.

The appraisal that training and instruction for prosecutors and the judiciary on the topic of trafficking
in human beings for the purpose of labour exploitation have been offered only on a “very limited
scale” is not shared. The German Judicial Academy and the Ldnder regularly offer numerous events
on these issues, such that sufficient training offerings exist. The piece of information contained in the
report that prosecutors and the judiciary make use of these offerings on a voluntary basis is correct.

In Chapter D 3.1.2, the report also names the Federal Office for Migration and Refugees, stating that,
“due to high numbers and continuous restructuring within the Federal Office for Migration and
Refugees, it is unclear whether special representatives for trafficking in human beings are currently
being utilised in all field offices”, and that it is unclear whether regular decision-makers are receiving
sufficient training. In this regard, footnote 46 notes that a written inquiry of 17 February 2016 was
not adequately answered by the Federal Office for Migration and Refugees. The following position is
taken on this:

® The structural concept of the Federal Office for Migration and Refugees envisages the utilisation
of special representatives for victims of trafficking in human beings at all field offices.

e Currently, 48 special decision-makers for victims of trafficking in human beings are working at
the 60 bureaus of the Federal Office for Migration and Refugees.

e Due to the high numbers of applicants, the hiring of a large number of new decision-makers and
the development of new field offices, trainings for both longstanding and new special
representatives for victims of trafficking in human beings are in preparation for 2016, such that
the concept of utilising special decision-makers for victims of trafficking in human beings at all
field offices can be maintained.

® The trainings that were held in 2011/2012 as part of the project to improve the identification of
victims of trafficking of human beings, which is named in the evaluation report, were trainings
for multipliers in order to ensure the sensitisation of all asylum decision-makers. Enlisting
employees of the special consultation services for those affected by trafficking in human beings
in trainings has also initiated interlinking so that victims — with their consent — can also be put in
contact with these offices. Care and support for victims by special consultation services is very
important not only in the interest of protecting victims (as necessary, accommodating them in
safe housing) and of the criminal proceedings, but also in the interest of stabilising and guiding
the asylum process. Subsequent to the project, corresponding special representatives were
named.

e The trainings developed by the European Asylum Support Office (EASO), which all prospective
decision-makers currently take part in, contain content for interacting with vulnerable groups. A
special module on the topic of interacting with vulnerable groups has been available in German
translation since the beginning of this year and has been in use for training special decision-
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makers since July 2016. The decision-makers thereby acquire foundational knowledge for
interacting with groups of people who are especially in need of protection, such as people
affected by trafficking in human beings.

e Additionally, at the Federal Office for Migration and Refugees, all cases reported by asylum
decision-makers in which there are indications of trafficking in human beings are registered. This
process does not separately record the various forms of trafficking in human beings, but it can be
assumed that the vast majority of the cases concern victims of trafficking of human beings for
the purpose of sexual exploitation.

¢ No inquiry of 17 February 2016 regarding special representatives for trafficking in human beings
has been received by the Federal Office for Migration and Refugees. There is reportedly an
inquiry from April 2016, but this does not concern the report on the evaluation of the
implementation of OSCE commitments.

As an addition to Chapter D 3.2, it should be noted that the Federal Ministry for Family Affairs, Senior
Citizens, Women and Youth is currently working together with NGOs to develop a national
cooperation concept to improve the protection of minors who are victims of trafficking in human
beings. The aim is to ensure adequate protection measures and comprehensive aid measures for
minors who are potentially or actually affected by trafficking in human beings, regardless of the
purpose or form of their exploitation, and to improve cooperation among all actors who deal with
minors who are potential or actual victims of trafficking in human beings.

Via ECPAT, the Federal Government also promotes training sessions for tourism trainees so that
(prospective) specialists can be sensitised to the protection of children and training sessions for
professionals who come into contact with potential victims of trafficking in children, as well as
campaigns to sensitise the public (e.g. the “Don’t Look Away!” campaign).

Regarding the statements on trafficking in children, please refer to the comments on Chapter D 2.1.

In 2014, a Federal Government/Lédnder project group addressed the topic of trafficking in human
beings and the sexual exploitation of children, and specifically made recommendations for improved
data collection and forms of cooperation at the regional level. As a result, an expanded Trafficking in
Human Beings Situation Report is being prepared beginning in 2017 with particular attention to
minors.

The statement made in Chapter D 3.2.2 that the Federal Criminal Police Office had only registered a
single case of trafficking in asylum-seeking minors in 2013-2015 is taken out of context and conveys a
false impression. The following formulation would express the situation accurately: in 2013-2015, the
Federal Office for Migration and Refugees only detected evidence of a minor victim of trafficking in
human beings in the asylum process in one case (and reported it to the Federal Criminal Police
Office).

The report also questions whether special representatives for trafficking in human beings are
currently working in all field offices of the Federal Office for Migration and Refugees and whether
regular decision-makers or additional personnel in this area are adequately trained in recognising
signs of trafficking in children. The following is to be noted regarding this matter: The Federal Office
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for Migration and Refugees has no reliable figures or other information on trafficking in children.
However, the especially vulnerable situation of minors, especially unaccompanied minors, is being
taken into consideration by the Federal Office for Migration and Refugees. This situation is accounted
for through various measures (especially through the employment of special representatives for
unaccompanied minors). The topic of trafficking in children will be taken into account in the training
sessions for special representatives for victims of trafficking in human beings that are currently being
planned.

The following is also to be noted on the topic of unaccompanied minor refugees: Under German law,
guardianship is to be ordered and a guardian to be appointed if a minor is not subject to parental
custody or if the parents are not entitled to represent the minor either in matters affecting the
person or in matters affecting property (Section 1773 (1) of the Civil Code). The legal foundation for
ordering guardianship has existed since the Civil Code entered into force; its application to the area
of unaccompanied minor refugees is recent. The main cases in which a minor is not subject to
parental custody are the death of the parents and the withdrawal of custody by the family court. The
second group of cases of parents who are not entitled to represent the minor occurs above all when
parental custody is suspended. In most cases of unaccompanied minor refugees, parental custody is
suspended because of a factual obstacle, Section 1674 of the Civil Code. This is the case when
parents cannot in fact exercise parental custody for a long period of time, for example because they
live abroad and cannot ensure the appropriate care, supervision and representation of the minor in
another way.

The family court checks on a case-by-case basis whether these requirements are satisfied, for the
determination of the suspension of parental custody and the appointment of a guardian signify a
major intrusion in parental rights. In addition, the Youth Welfare Office is entitled and obligated in
accordance with Section 42a (1) of the Social Code Book VIII to take a foreign child or a foreign
adolescent into custody after an unaccompanied journey. While the child or adolescent is
provisionally taken into custody, the Youth Welfare Office is entitled and obligated to undertake all
legal acts that are necessarily for the well-being of the child or adolescent, that is, to ensure the
child’s or adolescent’s representation for a temporary period (Section 42a (3) sent. 1 of the Social
Code Book VIII).

If the requirements for guardianship are satisfied, the family court appoints a suitable guardian. If a
person suitable as a voluntary sole guardian is not available, the Youth Welfare Office may be
appointed as an “official guardian” as per Section 1971b of the Civil Code. This happens often in
practice. The qualification of employees within the Youth Welfare Office who take on guardianship
tasks within the Youth Welfare Office resides with the employment bodies (municipalities). Official
guardians fulfil their task responsibly; knowledge that is specially needed for unaccompanied minor
refugees, e.g. in migration law, must, however, be acquired in many cases. Numerous training
courses are available for this.

Reliable statistics about the number of and reasons for disappearances of unaccompanied minor
refugees do not (yet) exist; it is, however, to be assumed that a portion of this group of people can
be attributed to multiple input of the same data and to independent onward travel, e.g. to the
Netherlands or Sweden.
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The statement in Chapter D 3.3.1 that police crime statistics are compiled by the Federal Statistical
Office is not correct. The police crime statistics for the Federal Republic of Germany are compiled by
the Federal Criminal Police Office on the basis of the Land-level data provided by the 16 Land
Criminal Police Offices.

Regarding the criticism of the lack of flow statistics in the field of domestic violence, please refer to
the statement above concerning Chapter B 3.1.2.

Chapter D 3.3.2 correctly states that no national rapporteur on all forms of trafficking in human

beings which is specially established for this purpose has yet been established in Germany. Contrary
to what was apparently assumed in the evaluation report, however, in this respect a compulsory
need to implement the establishment of an (independent) national rapporteur follows from neither
Directive 2011/36 nor the Council of Europe Convention on Action against Trafficking in Human
Beings. The affected Ministries under lead responsibility of the Federal Ministry for Family Affairs,
Senior Citizens, Women and Youth have heretofore administered the function of “National
rapporteurs or equivalent mechanisms” in accordance with Article 19 of EU Directive 2011/36
together and with a divisions of responsibilities. Since 2011, the Ministries have represented
Germany in the EU Network of National Rapporteurs and Equivalent Mechanisms and have jointly
communicated the information that is coordinated within the Federal Government by the Federal
Ministry for Family Affairs, Senior Citizens, Women and Youth to the EU Anti-Trafficking Coordinator
(EU-ATC) in accordance with Article 20 of Directive 2011/36.

In reference to the recommendations from the first GRETA monitoring process and in reference to
the extension of the concept of trafficking in human beings to include further forms of exploitation,
which is associated with the implementation of the Directive, the further development of structures
for national reporting and for coordination of all strategies and measures on all forms of trafficking in
human beings at the federal level might be sensible. The configuration of the corresponding
reporting and coordination mechanisms is currently being discussed within the Federal Government
and is to be discussed further in the Federal Government/Ldnder Working Group on Trafficking in
Human Beings.

4) Statement on Chapter E Voting rights: Voting rights of persons with disabilities

Regarding Chapter E 1.3 and Chapter E 2: The principle of generality of voting in Article 38 (1) of the

Basic Law is not restricted by the minimum voting age stated in Article 38 (2) of the Basic Law, but
rather allows for objectively legitimate exceptions; this principle is not subject to any absolute
prohibition of differentiation (decision of the Federal Constitutional Court: BVerfGE 132, 39 (47)).

In Germany, persons with disabilities naturally have unrestricted voting rights in accordance with the
legal view (cf. Bundestag Printed Paper 16/10808, p. 63-64) expressed by the Federal Government
with the ratification of the UN Convention on the Rights of Persons with Disabilities. The legal
exceptions, which apply to all people, are in accordance with the UN Convention on the Rights of
Persons with Disabilities.
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The appointment of a custodian—even if comprehensive—does not lead to the loss of voting rights.
For this to occur, it is necessary that by legal decision in the individual case (Section 1896 of the Civil
Code), a custodian has had to be appointed to take care of all affairs, and not only by a temporary
order. People who live in a psychiatric hospital are also not deprived of voting rights. This applies
only to people who are in a psychiatric hospital because of an order in accordance with Section 63 in
connection with Section 20 of the Criminal Code. It should also be noted that the application for a
ballot to vote in a different, barrier-free polling place takes place directly at the municipal authority
or by postal vote without the applicant having to state any reasons for doing so.

Regarding Chapter E 3.1, it should be noted that in the implementation of European legal standards,
the Lénder laid down for public service broadcasting in Section 3 of the Interstate Broadcasting
Treaty that the broadcasters ARD, ZDF and Deutschlandradio and all operators of nationally
broadcast programmes are to increase their inclusion of barrier-free offerings beyond their existing
commitment within the scope of their technical and financial possibilities. In corresponding voluntary
commitments, the broadcasters ARD and ZDF have both committed to facilitating barrier-free access
to their broadcast and online programming.

With the introduction of the public broadcasting fee (Rundfunkbeitrag), persons with disabilities who
are financially capable of paying the fee pay only a reduced sum of one-third of the broadcasting fee
unless they are able to claim a reason to be exempted from the fee. Through this fee, the barrier-free
offerings of ARD, ZDF and Deutschlandradio are to be further supported. The federal Ldnder and
state media authorities periodically review the progress of developments in this area.

The mentioned Ordinance on Barrier-Free Information Technology applies only to federal authorities.

Regarding Chapter E 3.2: The exercise of voting rights in the context of in-patient services for persons
with disabilities is not contingent on whether enough personnel are available to support people with
disabilities in finding their polling station, for the exercise of the right to vote is not contingent on
finding a polling station. Section 36 of the Federal Electoral Act envisages equal entitlement to the
option of postal voting for all eligible voters.

The assertion that tactile voting templates created by associations for the visually impaired are
sometimes faulty or do not fit onto the ballot is not substantiated and is not in line with the Federal
Government’s knowledge. The templates are created by the associations before each election
without complaint and are paid for by the Federal Government. The fact that the tactile voting
templates are created by the associations of those affected by visual impairments in consultation
with the electoral authorities is not a deficiency, but rather a strength of the established process in
Germany. The state harnesses the associations’ knowledge and closeness to the issue while bearing
the costs itself.

The assertion that a general commitment to barrier-free access cannot be found in German law and
that this represents a legal limitation of the right to vote is contested. The regulation in Section 46 of
the Federal Electoral Code stating that polling places are to be selected and equipped according to
local conditions in a way that facilitates the ability of all eligible voters, especially persons with
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disabilities and other persons with limited mobility, to participate in elections as much as possible
means that barrier-free spaces are to be used to the extent that they are available. The right to vote
may be exercised in a different, barrier-free polling place in the constituency, at the municipal
authority or by postal vote. For this purpose, poll cards include advance notification of whether the
polling place is barrier-free and under what telephone number of the municipal authority
information may be obtained about the nearest barrier-free polling place (Section 19 (1) No. 2 and 7
of the Federal Electoral Code).

The assertion that those affected must first identify themselves as “disabled” in order to receive the
corresponding support services is incorrect: the possibility of applying for a ballot to vote in a
different polling place—for example, a barrier-free polling place—or in advance at a local authority
or by postal vote is available to all voters without any requirement to give reasons for this.

Regarding alternative voting scenarios, it should be noted that the right to vote already envisages the
possibilities of moving polling place staff, voting in a different polling place or at the municipal
authority and voting by post. In Germany voting with voting machines and e-voting are, according to
case law of the Federal Constitutional Court (decision of the Federal Constitutional Court: BVerfGE
123, 39, 71), only compatible with the Basic Law under strict conditions.

For persons with disabilities who have significant needs for assistance, that is, also for the assistance
for people with disabilities who are running for office that is mentioned in Chapter E 3.3, work
assistance is one of several components of a broad-ranging approach to personal assistance with the
activities of daily living and with participation in working life and in social life. The disabled people
themselves are the ones who assign the various personal assistance services; thus, personal
assistance is also an expression of the right to self-determination and the right to express wishes and
to make choices (Section 9 of the Social Code Book IX).

The amendment of the law regarding people with severe disabilities (Part 2 of the Social Code Book
IX) introduced a legal entitlement of people with severe disabilities for the costs of necessary work
assistance to be assumed by the integration offices (Section 102 (4) of the Social Code Book IX) as
part of the accompanying assistance in working life. This is a monetary payment, not a contribution
in kind that is organised by the public service provider. In fact, employees with severe disabilities
have organisational and instructional competence themselves and are themselves responsible for
this. The employee with a severe disability thus either hires the assistant themselves (employer
model) or commissions work assistance from a provider of assistance services at their own expense
(commission or service model).

Regarding Chapter E 4 — conclusion: The voting rights of persons with disabilities are not curtailed.

The existing limitations on voting rights apply generally to all groups of voters. The state’s partial
funding of parties exists to fulfil responsibilities in terms of the formation of political will that are
assigned to the parties by the Basic Law in accordance with the principle of strict formal equality and
therefore cannot be used as a means of control for the benefit of other objectives.
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5) Statement on Chapter F Transparency and democratic institutions: Income transparency of
political parties and representatives and of political advocacy groups

Even if the prescribed framework of the evaluation report does not allow for a comprehensive and
well-founded description of and engagement with the key regulations concerning German political
party financing law, individual phenomena such as, for example, political party sponsoring are
arranged unclearly in Chapter F in terms of their economic and legal significance.

The reference to a secondary source such as “abgeordnetenwatch” in the description of functional
situations (gifts from legal persons — amounts of major donations) can be regarded as
methodologically dubious in such an evaluation report. The interpretation of the major donor
behaviour described as manipulative evasion (dividing large donations into multiple smaller
donations) contains an insinuation that gives the impression of a certain bias. The approach and
points of critique of “Lobbycontrol” and “abgeordnetenwatch” should not be taken on in such a
report without developing one’s own position on the reasonableness of demands such as the
legislative footprint.

The report seems to labour under the preconception that only advocates for companies are
lobbyists, whereas NGOs, for example, are not lobbyists. Furthermore, the report offers no precise
definitions of the terms ‘lobbying’ and ‘lobbyists’ which could be discussed.

The report’s analysis of the concrete positions of GRECO, the Bundestag President and the Bundestag
parliamentary groups is not complete and thus not fully correct. GRECO, for example, has refrained
from its related regulatory recommendations in the course of the process of monitoring the
implementation of its recommendations due to corresponding remarks by the Bundestag Committee
on Internal Affairs.

In Chapter F 1.2.1, the statement by the Federal Constitutional Court on the transparency

requirement of the Basic Law is placed in a general context. This statement by the Federal
Constitutional Court, however, relates to the requirements concerning the legislative process for the
compensation of Members of the Bundestag.

The heading of the point “Members of the Bundestag and members of the government” in Chapter F
1.2.2 (also in Chapter F 2.2) is broader in scope than the content of these paragraphs. The statements
only apply to members of the government if they are Members of the Bundestag at the same time.
Insofar as their position as members of the government is addressed, the applicable waiting period
regulation, for example, is not taken into consideration.

In Chapter F 1.2.2 it is mentioned that the next report by the Bundestag President on developments
in party funding and on the political parties’ financial reports is expected with a one-year delay in
autumn 2016. This delay arises from the most recent amendment of the Law on Political Parties in
December 2015.

Regarding the list for associations that is mentioned in Chapter F 1.2.2, it is to be noted that in

accordance with a German Bundestag decision of 21 September 1972, the President of the German
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Bundestag maintains a public list on which associations that represent interests to the Bundestag or
to the Federal Government can be recorded. In principle, only associations that have applied to be
registered of their own initiative can be registered on the list. Institutions, bodies and foundations
under public law and their umbrella organisations are not registered, nor are organisations that
already engage in political advocacy at a national level. The same applies to associations affiliated
with an already registered umbrella organisation and to individual clubs and individual enterprises.
Registering is not connected with any rights or any obligations. In accordance with Annex 2 (4) of the
Rules of Procedure of the German Bundestag, enrolment on the list does not constitute any right to
be heard or be issued a Bundestag pass.

The evaluation report states that political advocacy that goes beyond registered associations is not
specifically regulated under law. Here it is to be noted that Section 44a (2) sent. 2 of the Members of
the Bundestag Act prohibits any Member of the Bundestag to “accept money or allowances with
monetary value which are only granted in the expectation that the interests of the payer will be
represented and asserted in the Bundestag”. In accordance with Rule 1 (2) no. 4 of the Code of
Conduct for Members of the German Bundestag, Members of the Bundestag also must inform the
Bundestag President of activities as members of a board of management or other managerial or
advisory body of a club, association or similar organisation. This also applies if activities in such
bodies are not connected with any income. If income is derived from these activities, this income is
in principle also to be declared (Rule 1 (3) of the Code of Conduct). Memberships and the income
associated with them are to be published in the Official Handbook and on the website of the German
Bundestag in accordance with Rule 3 of the Code of Conduct. In this way, established relationships
between Members of the Bundestag and organised interest groups are disclosed. Rule 1 (2) no. 2 of
the Code of Conduct contains the same disclosure requirement for activities as a member of
company boards and Rule 1 (2) no. 3 contains the same disclosure requirement for activities as a
member of an institution under public law.

The factual basis for the description of the income of political parties represented in the Bundestag in
Chapter F 2.1 is dubious. Only donations that exceed an annual total of 10,000 euros to one political
party can be designated on the basis of statements of accounts. Income from sponsoring agreements
is part of the income listed as a total sum in the category of income from events, distribution of
printed matter and publications; therefore, its scope cannot be clearly delimited.

It is furthermore to be noted that political party donations exceeding 50,000 euros are subject to a
stricter disclosure obligation in accordance with the Law on Political Parties. The formulations that
are described as unclear in the evaluation report are unproblematic in practice: the “individual case”
encompasses those donation payments to a political party by a donor which are to be ascribed to a
unitary decision of the donor’s will. In legal usage, “promptly” means “without culpable hesitation”.
The “timely” publication of these major donations has for quite some time taken place online within
one to two business days after the receipt of the notification and by the next month at the latest as a
Bundestag printed paper.

Political party donations that exceed a total value of 10,000 euros in one year are to be published
with the name and address of the donor in the statement of accounts of the political party (Section
25 (4) of the Political Parties Act). The publication obligation cannot be circumvented by splitting up
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donations because the publication obligation hinges on the total sum of donations from a donor to
all divisions of a party in a calendar year. Single donations of more than 50,000 euros are published
immediately.

The German term Stiickelung used in the report to designate splitting up donations suggests that the
donor and the donation recipient are aware of the intended total donation sum and have divided it
into multiple donations to avoid disclosing it promptly. However, this requires evidence of a will to
avoid the disclosure obligation. The publication obligation would exist all the same in the case of such
behaviour.

So-called sponsoring, that is, the paid opportunity to advertise e.g. at a political party conference is
not unregulated under German law on political parties. In accordance with Section 24 (4) no. 7 of the
Political Parties Act, income from sponsoring is to be accounted for in the political parties’
statements of accounts and published with them. If there is a gross disparity between the service of
the sponsor and the return service, this is considered not to be sponsoring, but rather a donation
within the meaning of Section 25 (4) of the Political Parties Act. The sponsor’s service is then to be
published in the statement of accounts as a donation in accordance with Section 24 (4) no. 3 and no.
4 in conjunction with Section 23 (2) sent. 3 of the Political Parties Act.

Regarding the disclosure obligation in relation to the activities and income of Members of the
Bundestag, as described in Chapter F 2.2, it should be noted that the Bundestag has in its rules of
conduct established the requirement to disclose and publish activities and income without this being
dependent on the presence of shared interests in an individual case.

In Chapter F 2.3 (and in Chapter F 3.3) it is stated that the informal practice has been established of
having Bundestag passes issued by the Parliamentary Secretary of the parliamentary groups and that
being registered on the list of associations establishes the right to a Bundestag pass. This description
is incorrect. The rules of access and conduct for the area of Bundestag property in the version of 30
June 2011 state that for lobbyists it is necessary for applicants to demonstrate through an application
signed by a Parliamentary Secretary of a parliamentary group that they frequently must visit the
building of the German Bundestag, not least in the interest of the parliament. While this rule has
been criticised by certain associations such as “abgeordnetenwatch” and “Lobbycontrol”, it has not
been an informal practice, but has rather been regulated in a positive statutory manner on the basis
of a decision by the Council of Elders.

It is furthermore to be noted that representatives of associations, companies and other organisations
that are not registered on the public list no longer receive personalised Bundestag passes. The
process of endorsement by Parliamentary Secretaries of a parliamentary group has been abolished.

Additionally, in February 2016 the access rules for lobbyists were altered by decision of the Council of
Elders of the German Bundestag. Under the new rules, only lobbyists representing associations that
are recorded on the list published in the Federal Gazette (public list) and have a representative office
in Berlin — which indicates frequent entry — can receive personalised Bundestag passes. An
association now can receive only up to two Bundestag passes rather than up to five, as was
previously the case.
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Inclusion on the public list does not provide a basis for the entitlement to be issued a personalised
Bundestag pass. The aforementioned rule and the limitation of associations to two Bundestag passes
were the subject of strong political will and were supported by all the parliamentary groups of the
German Bundestag. Beyond this, the administration was asked to establish a strict standard for the
scrutiny of application requirements in order to reduce the number of Bundestag passes issued as
much as possible.

Independent of this, lobbyists are able to receive access to the property of the German Bundestag
within the framework of the regulation of individual visitors in accordance with Section 2 (6) of the
internal regulations for a legitimate reason (e.g. an appointment with a Member of the Bundestag or
a parliamentary group, a visit to a meeting of a body or working group) following prior registration.

The statement made in Chapter F 3.1 that there are only limited powers of intervention for
supervisory authorities is incorrect. The Bundestag President can impose financial sanctions for
erroneous statements of accounts, violations of transparency, and the acceptance of impermissible
donations, and has since 1 January 2016 also been able to impose penalty payments to enforce the
accounting obligation: In accordance with Section 23a (1)-(3) of the Act on Political Parties, the
Bundestag President can check submitted statements of accounts, require confirmation from the
political party’s certified auditor, and commission a certified auditor of his/her choice, whom the
political party must permit to access and inspect its records. In the case of inaccurate statements,
state funds shall be reclaimed in accordance with Section 31a of the Act on Political Parties and the
party shall be liable for penalty payments of twice to three times the respective amount in
accordance with Sections 31b and 31c of the Act on Political Parties. Those committing such acts
shall be punishable in accordance with Section 31d of the Act on Political Parties.

There is no risk of political parties and donors circumventing the publication obligations via
sponsoring. Political parties’ income from sponsoring is to be reported in the parties’ statements of
accounts and published along with these in accordance with Section 24 (4) no. 7 of the Act on
Political Parties. If there is a gross disparity between the sponsoring and the political party’s return
service, this is considered to be a donation and is to be published in accordance with Section 25 (4) of
the Political Parties Act.

The statement on GRECO made in Chapter F 3.1 is incorrect. In 2009 GRECO did not recommend
legally regulating sponsoring. Rather, it recommended that the conditions under which sponsoring to
the benefit of political parties is permitted should be clarified. Since the hearing of the Bundestag
Committee on Internal Affairs on 7 June 2010, GRECO has considered this recommendation to have
been fulfilled and has not repeated it since the December 2011 Compliance Report.

In Chapter F 3.2, official duties from the parliamentary mandate are intermingled with those of a
government member. It also is not known that violations of duties by Members of the Bundestag are
communicated in a Bundestag printed paper. The reference to the waiting period regulation for
members of the Federal Government is insufficient. In a case in which a conflict of interest is feared,
it is not the Bundestag President but rather the Federal Government that can impose a blocking
period of 12 months and in exceptional cases of 18 months.
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It should also be noted that paid lobbying for Members of the Bundestag already is permitted only
with restrictions (cf. remarks on Chapter F 1.2.2).

Regarding Chapter F 3.3, it should be noted that the introduction of a binding lobbyist register and a
so-called legislative footprint in the Bundestag has been discussed both in the last electoral term and
in the present electoral term.

The quoted statement by the Federal Constitutional Court relates, as mentioned above in the
remarks on Chapter F 1.2.1, to the requirements concerning the legislative process for the

compensation of Members of the Bundestag.

The account of the former process of issuing Bundestag passes via the Parliamentary Secretary of the
parliamentary group is, as noted above regarding Chapter F 2.3, imprecise and incorrect.

Regarding Chapter F 4 — Conclusion: It is not the task of the Federal Government to legislate. To the

extent that the parliament is affected, providing for the necessary regulations is a matter for the
parliament alone.

In this chapter it is mentioned several times that there is no regulation of sponsoring. This is
misleading in the sense that there is such a regulation for the federal administration in the form of
the General administrative regulation to promote activities by the Federal Government through
contributions from the private sector (sponsoring, donations and other gifts) of 7 July 2003. The
sponsoring of political parties also is not unregulated. Political parties’ income from sponsoring is to
be accounted for in the parties’ statements of accounts and published with them in accordance with
Section 24 (4) no. 7 of the Act on Political Parties. The effective control of disclosure obligations in
accordance with the Act of Political Parties also is not unregulated, nor are sanctions in the case of
violations: in accordance with Section 23a (1) — (3) of the Act on Political Parties, the Bundestag
President as a supervisory authority checks the political parties’ statements of accounts. In the case
of concrete indications of inaccurate statements, he/she can require confirmation by the party’s
certified auditor and commission a certified auditor of his/her choice. The party is to permit this
auditor to access and inspect its records. In the case of inaccurate statements, state funds shall be
reclaimed in accordance with Section 31c of the Act on Political Parties and the party shall be liable
for penalty payments of twice to three times the respective amount in accordance with Sections 31b
and 31c of the Act on Political Parties. Those committing such acts shall be punishable in accordance
with Section 31d of the Act on Political Parties.
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Summary of the comments by civil society groups and organizations on the German Institute
for Human Rights’ Evaluation report

A. Introduction

At the beginning of June 2016, the German Institute for Human Rights presented a report entitled The
Implementation of Selected OSCE Commitments on Humans Rights and Democracy in Germany, an
independent evaluation report compiled on the occasion of Germany’s 2016 Chairmanship of the OSCE
(hereinafter referred to as the ‘evaluation report’) 1. The report was commissioned by the Federal
Foreign Office on the occasion of this year’s German Chairmanship of the Organization for Security and
Co-operation in Europe (OSCE). The German Institute for Human Rights independently selected the
topics, criteria and methods.

Civil-society stakeholders then had the chance to comment on the report. This practice was introduced
by Switzerland when it held the OSCE Chairmanship in 2014, Serbia upheld it the following year.? For
the German Chairmanship 2016, the Center for International Peace Operations (ZIF) conducted a
project to coordinate the process and produced this summary of the various comments made by civil
society. It contains 15 contributions on different topics. They are accessible to the public via the
website of the Federal Foreign Office and the German Institute for Human Rights.

For the most part, the results of the evaluation report were welcomed and supported. Like most of the
comments, this summary focuses on areas where additions or corrections were put forward, or which
were the subject of criticism.

Preliminary remarks

- In each comment, the stated authors bear sole responsibility for their remarks. This summary does
not reflect the positions of the OSCE, Federal Foreign Office or ZIF.

- Asfar as possible, the structure of the summary follows that of the evaluation report.

- All analyses and recommendations refer exclusively to the situation in Germany.

- Wherever relevant in the context of this report, references are given when concrete commitments
of OSCE participating States and/or material published by the OSCE and OSCE Office for
Democratic Institutions and Human Rights are mentioned.

- Comments often refer to international agreements and their corresponding implementation and
monitoring mechanisms which, in line with the fundamental agreements of Helsinki® and
Copenhagen?, are either part of the OSCE Acquis or complement the OSCE’s activities. References
are not given for these in this summary.

- By and large, remarks and opinions expressed in comments are written in direct speech.
Quotations from the evaluation report and from the comments are signalled, however page
numbers are not given.

- Gender neutral pronouns are used in the interests of readability.

- The terminology used to refer to specific groups complies with the practice of groups representing
their interests: disabled people, black people, people of African descent, LGBTIQ (lesbian, gay,
bisexual, trans*, intersex* and queer people), trans* people (transsexual, transgender, transition
and other people whose gender varies from normative gender identity).

1  http://www.institut-fuer-
menschenrechte.de/fileadmin/user upload/Publikationen/Weitere Publikationen/Implementation of Selected OSCE C
ommitments on Human Rights and Democracy in_Germany 09 2016.pdf.

2 For background information see the introduction to the evaluation report and
http://www.humanrights.ch/en/switzerland/foreign-affairs/io/osce/) For documentation of civil society comments in
Serbia see: http://www.helsinki.org.rs/doc/Self-evaluation%20report.pdf, for Switzerland:
https://www.eda.admin.ch/content/dam/eda/en/documents/publications/InternationaleOrganisationen/osze/20150803
-Self-Evaluation-OSCE%20-Chairmanship DE.pdf.

3 Helsinki Final Act, 1. August 1975, http://www.osce.org/helsinki-final-act, point VILI.

4 Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE, 29 June 1990,
http://www.osce.org/node/14307, in particular see points 5.20 and 5.21.
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List of abbreviations

CEDAW
CERD
ECRI
ECHR
ICERD
LSBTIQ
NAP 1325
ODIHR
OSCE
PMK

UN
UNSCR 1325
ZIF

UN Convention on the Elimination of All Forms of Discrimination against Women
Committee on the Elimination of Racial Discrimination

European Commission against Racism and Intolerance

European Convention on Human Rights

International Convention on the Elimination of All Forms of Racial Discrimination
Lesbian, gay, bisexual, trans*, intersex* and queer people

National Action Plan on implementing UNSCR 1325

OSCE Office for Democratic Institutions and Human Rights

Organization for Security and Co-operation in Europe

Politically Motivated Crime (Registration system)

United Nations

UN Security Council Resolution 1325 on Women, Peace and Security (S/RES/1325)

Center for International Peace Operations
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B. Field of action tolerance and non-discrimination: combatting discrimination and hate crimes
Comments made by civil-society groups and organisations®

- Amnesty International, Section of the Federal Republic of Germany, Alexander Bosch,
themen@amnesty.de

- Bundesverband Trans* —fiir geschlechtliche Selbstbestimmung und Vielfalt e.V. i. Gr. (federal trans*
association — in favour of gender self-determination and diversity) , Board, info@bundesverband-
trans.de

- Human Rights Watch, German office, Wolfgang Blttner, buetthw@hrw.org

- Kaneza Initiative for Dialogue and Empowerment, Elisabeth Kaneza, elisabeth@kaneza.org

- The Lesbian and Gay Federation in Germany, National Branch Office, Glinter Dworek, Isvd@I|svd.de

- Verband der Beratungsstellen flr Betroffene rechter, rassistischer und antisemitischer Gewalt VBRG
e.V. (association of counselling centres for victims of right-wing, racist and Anti-Semitic violence)
info@verband-brg.de

- Working Group Anti-Racism of the Forum Menschenrechte, Johannes Brandstater, kontakt@forum-
menschenrechte.de

In general most stakeholders, welcomed the independent and critical evaluation as well as the
opportunity to issue a response. The Working Group Anti-Racism, Amnesty International, Human
Rights Watch and the Lesbian and Gay Federation agreed with the majority of the evaluation report’s
content, though to varying extents. The Bundesverband Trans* criticised the evaluation report for not
sufficiently taking into account the concerns of trans* people in this field of action.

All organisations list a series of elements, points of criticism and demands, based on at times very
specific topics that they consider to highlight the evaluation report’s findings, or that they think should
be added. At times they refer to documents other than the evaluation report, above all documents
produced by the United Nations (UN) and the Council of Europe, primarily the International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD), the concluding
observations of the Committee on the Elimination of Racial Discrimination (CERD) and the European
Convention on Human Rights (ECHR), as well as statements issued by the European Commission
against Racism and Intolerance (ECRI).

The observation is made that the report does not go into sufficient detail regarding important aspects
of combatting discrimination relating to numerous different sectors of society. Concrete steps need to
be taken to better define, investigate and prosecute acts of hate crime as well as to protect victims. In
this regard “individual OSCE commitments should be more consistently fulfilled” (Verband der
Beratungsstellen). The evaluation report’s “analysis of the legal and institutional framework” is
criticised for being “incomplete in relation to certain points” and thus its conclusion for this field of
action, namely that “at the legislative level, Germany is largely in line with OSCE standards”, is called
into question (Working Group Anti-Racism).

Discrimination

The Working Group Anti-Racism addresses this topic extensively, lamenting that the remarks made in
the evaluation report “are mostly limited to the main aspects of hate crime” (similar: Lesbian and Gay
Federation). There is a general lack of awareness regarding the definition of racial discrimination,
particularly when it comes to actions not intended to inflict racial discrimination yet whose effects in
reality do, the definition of which is enshrined article 1, paragraph 1 of ICERD. Based on the statement

5 Amnesty International (2016 report) and Human Rights Watch (2011 background paper) additionally refer to documents
containing extensive analyses, documentation and demands relating to this field of action. The evaluation report refers to
the Human Rights Watch paper. These additional documents are not included in this summary.
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that the evaluation report does not address the relevant recommendations made to Germany by
CERD, the Working Group calls for the legislation to be adapted accordingly, particularly to “strengthen
protection against racial discrimination [...] by replacing the term ‘race’ with ‘based on race’ in
Germany’s Basic Law and all Land constitutions as well as legislative texts and provisions. The Working
Group also notes that the report fails to discuss additional Protocol No. 12 to the ECHR, which contains
the current state of the ECHR and a more extensive list of grounds that constitute discrimination than
the definition featured in German legislation. The Working Group calls on Germany to ratify the
protocol, a step that has been pending since 2000 and has already been called for by the ECRI.

Due to the “lack of comprehensive anti-discrimination legislation” and because this matter is not
addressed by the evaluation report — both assertions relate to more than just The General Act on
Equal Treatment — the Working Group Anti-Racism sees the need for a review of the applicable legal
provisions, in line with recommendations already made by CERD. It mentions Federal Police
regulations regarding racial profiling (see below) as a specific area in need of improvement.
Furthermore, the Lesbian and Gay Federation refers to “the complete elimination of legal
discrimination” of LGBTIQ people, inter alia in article 3 of the Basic Law, paragraph 1353 of the
German Civil Code and the Transsexuals Act (see section G).

With regard to the planned revision of the National Action Plan of the Federal Republic of Germany to
Fight Racism, Xenophobia, Anti-Semitism and Related Intolerance and its mooted expansion to include
homophobia and transphobia, the Lesbian and Gay Federation calls for a “transversal approach [...] in
line with the diversity of LGBTIQ and that takes multiple discrimination into account”.

Racial Profiling

The Working Group Anti-Racism and Amnesty International criticise the absence in the evaluation
report of the problem of racial profiling, despite its particular significance as a form of discrimination.
They note that victims, particularly black people, are often subsequently subjected to racially
motivated police violence (similar comments: Kaneza Initiative). Despite various critical comments
made over the past two years, including by CERD, ECRI and the Council of Europe’s Commissioner for
Human Rights, as well as many cases recorded in reports issued by civil-society groups, “no measures
have been taken to deal with the discriminatory use of police powers in the field of identity checks” —
on the contrary, such incidences were even denied (Amnesty International).

Alongside a critical examination of the problem, the Working Group Anti-Racism, Amnesty
International and, in less detail, the Verband der Beratungsstellen all call for a comprehensive review,
in line with international standards, of all legislation that facilitates racial profiling well as for the
removal of article 22, paragraph 1 of the Act on the Federal Police, as suggested by CERD.

Legislation on hate crime

Two associations expressly highlight the evaluation report’s assessment that the wording used in
article 46, paragraph 2 of the German Criminal Code (a result of the new version produced in 2015)
and point 15 of the Richtlinie fiir das Straf- und BuPgeldverfahren (directive on fine and penalty
proceedings) is inadequate as regards the investigation and sentencing of “racist, xenophobic or other
bias-related” crimes:

“The open, inconclusive rule [...] leads to politically motivated inclusion or exclusion of affected
groups and makes the standards used in applying the law too vague.” (Verband der
Beratungsstellen)

“The failure to mention homophobic or transphobic motives [is] an active structural exclusion. [...]
It is a fatally flawed approach for the German Government [...] to make homophobia and
transphobia taboo and invisible in its legislation. [The expert opinions of specialists and civil society
have been] completely ignored.” (Lesbian and Gay Federation)
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This is the basis of the demand for a reform of hate crime legislation, which takes into consideration a
“set list of characteristics”, as for example called for by some civil society counselling centres when
article 46 of the German Criminal Code was redrafted in 2014.

In addition to this, the Lesbian and Gay Federation noted the problem, only briefly touched upon in
the evaluation, of article 130 of the Criminal Code’s definition of hate speech as a criminal offence in
which LGBTIQ and disabled people are not included. In light of the exceptionally low number of article
130-based convictions of hate crimes targeting LGBTIQ people, the association proposes that “a
supplementary clarification” be added to the report.

Monitoring and criminal prosecution of hate crimes

The evaluation report criticises the new “Politically Motivated Crime” (PMK) registration system used
by the German authorities to monitor hate crime. This system forms the basis of the German
Government’s annual publication of data on the portal www.hatecrime.osce.org. The idea that gave
rise to this system is questioned, namely of viewing crimes primarily as extremist attacks targeting
basic constitutional rights and institutions, rather than attacks against a group of people characterised
by specific, protected criteria. The report refers to various analyses and recommendations of the
parliamentary committee of inquiry into the NSU, CERD, ECRI as well as those made by victims and
civil-society groups. How serious they consider the shortcomings to be is clear from the sheer number
and depth of the comments complementing the report, particularly regarding the issue of PMK and
monitoring (Working Group Anti-Racism, Bundesverband Trans*, the Lesbian and Gay Federation as
well as when not otherwise indicated below, the detailed comments of the Verband der
Beratungsstellen):

- Given that the criteria used to define Politically Motivated Crime have not been made public, this
“categorisation process is [...] opaque and hardly comprehensible”.

- The specific data is “too all-inclusive and [...] therefore not meaningful enough [...] to describe the
danger to specific groups and minorities”. Alongside the issue of “Anti-Muslim and antigypsyist
attacks” mentioned in the evaluation report, this is particularly the case for incidences directed at
black people or people of African descent who, as members of a visibly distinguishable minority,
are particularly affected by hate crime. However, due to the lack of data it is not possible to
provide them with adequate protection (Working Group Anti-Racism, Kaneza Initiative). The same
goes for offences committed against LGBTIQ people, where there is “scandalous underreporting”
by international standards (Lesbian and Gay Federation), as well as especially against trans*
people, because the category of ‘sexual orientation/gender identity’ “is of little use in providing
clarification about or effective action against violence motivated by transphobia and especially
intersexphobia” (Bundesverband Trans*).

- The PMK system does not comply with international standards and the ODIHR considers this to be
“a possible reason for why it is essentially impossible to ensure that data is comparable at the
international level”.

- Further reasons for why the accuracy of data should be questioned include the divergence
between the data transmitted to the ODIHR by the German Government and statistics published in
Germany, as well as “striking differences between independent and official statistics”.

- This discrepancy “clearly shows that there is still huge ‘under reporting’ of cases of right-wing,
racist and Anti-Semitic violence and it must thus be assumed that many crimes go unreported”
(similar comments, in relation to LGBTIQ people: Lesbian and Gay Federation).

- The system used to record hate crime does not “sufficiently take into account cases of transversal
and/or multiple discrimination” (Working Group Anti-Racism). Black people are particularly
affected by multiple discrimination: “racism towards black people has not been taken into account
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to date and therefore there are no procedures for combatting this form of racism.” (Kaneza
Initiative).

As stated in the evaluation report, the procedural guidelines for processing and documenting
criminal offences as defined under article 46, paragraph 2 of the German Criminal Code, which
govern everything from first contact with the police to the passing of a verdict, are unsatisfactory.
Particularly, not enough consideration is given to the perspective of victims.

No financial resources are available to fund a nationwide, independent civil-society study as called
for by the parliamentary committee of inquiry on the NSU.

The premise of extremism underpinning the PMK system is problematic. This fundamentally
flawed approach leads to the focus remaining wrongly directed at the “problem as one faced by
society as a whole, and above all society’s general responsibility to deal with right-wing, racist and
Anti-Semitic violence and those affected by it” (similar comments: Working Group Anti-Racism,
Amnesty International, Lesbian and Gay Federation). As regards the evaluation report, Amnesty
International sees the need for it to “more fundamentally [... and] strongly” emphasise the
problems with the concept.

This focus on the idea of extremism prevents “the necessary examination of [...] the existence of
institutional racism within the German security services”, which appears at best “indirectly” in the
evaluation report when it discusses the NSU (Amnesty International, similar comments: Working
Group Anti-Racism).

With regard to the problem of racist violence perpetrated by the police, no independent
investigation mechanisms exist, nor do any means for civil society to file complaints (Amnesty
International, supported by the Verband der Beratungsstellen).

The examination of the NSU failure, conclusions drawn from the affair and criminal prosecution of
hate crime are all unsatisfactory. Beyond the evaluation report, it has been established that when
it comes to cases of hate crime, which have risen sharply recently, the percentage of cases solved
is “shockingly low” (Working Group Anti-Racism) and the intelligence services “still hinder the
parliamentary, legal and journalistic investigation [of the NSU].”

(Verband der Beratungsstellen, similar comments: Amnesty International).

For information regarding concrete demands, the exhaustive lists compiled by the Verband der
Beratungsstellen can be referred to on behalf of all comments:

It must be possible to make an international comparison of official statistics.

The catalogue of criteria and definition system used as a basis for reporting [need to be] redrafted
and made transparent”. The set list of characteristics must reflect “the manifestations of right-
wing violence present in Germany”, i.e. “racism that falls under this category (particularly
Islamophobia and Antiziganism), Anti-Semitism, violence based on sexual orientation and
identity/against LGBT people, attacks on disabled people, acts of violence against homeless
people/attacks on non-right wing and alternative people as well as violence against people who
act to promote human rights and democracy and combat neo-Nazis and prejudices”.

Regulations on investigation and documentation must be enacted “that, in instances of doubt,
oblige the investigating authorities to examine possible right-wing motives for crimes in a
transparent and substantial manner”.

“It must be compulsory for the victim’s perspective to be taken into account [...] in classification
and documentation.”

Cases in which racist violence committed by the police is suspected must be investigated through
independent mechanisms.

There needs to be long-term, nationwide promotion of “independent monitoring of right-wing,
racist and Anti-Semitic violence by independent civil-society organisations.”
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- Independent investigations into the “scale of the threat to and discrimination towards relevant
groups and minorities” need to be conducted.

- “Federal and state-level civil-society initiatives that focus on the problem of institutional racism”
need to be promoted.

Education and further training of the police and judiciary

With one exception all comments address the aspect of education and further training of the police
and judiciary, a subject discussed in detail in the evaluation report, at times with reference to
important recommendations made by international and national institutions, including OSCE
commitments. The report’s general conclusion that action needs to be taken is widely supported. The
following additional remarks were made:

- Alongside the transfer of knowledge on how to recognise the “antidemocratic attitudes and
prejudices” that provoke hate crime, in particular “there needs to be a significant increase in [...]
acceptance towards and implementation of laws that protect against discrimination and promote
general equal treatment” (Verband der Beratungsstellen).

- Groups affected and their needs should be given high importance in education and further
training. “Special educational material on the topics of racism, discrimination and human rights”
should be used (Amnesty International).

- “Education and further training barely addresses” the concerns of and threat to groups not
explicitly mentioned in the Criminal Code’s set list of characteristics. Relevant knowledge should
be shared through special programmes on LGBTIQ-phobia (Lesbian and Gay Federation). There is a
particular need for better education about “the proper way to handle gender diversity”
(Bundesverband Trans*).

Victim support and counselling

The Verband der Beratungsstellen is the main organisation to devote attention to victim support and
counselling. Its comments go into more detail than the evaluation report in discussing how the
development of centres providing counselling and support in former West Germany has been
“neglected” to date. Due to insufficient federal and state structural development funds there is no
nationwide, independent provision of these services. In order to fulfil “the OSCE commitments”, “the
relevant resources [...] should be provided free from cumbersome red tape”. Based on the assessment
that the existing resources and capacities have not been able to keep up with the sharp rise in cases of
hate crime in the past year nearly anywhere and that “provision of [...] counselling and support is
extremely limited, both in qualitative and quantitative terms, to the detriment of victims”, the
Verband der Beratungsstellen calls for facilities that can fulfil the need as defined by independent
organisations. Priority should be given to projects that examine institutional racism or encourage
migrants to collaborate and organise themselves.

In the Verband’s view, the evaluation report’s observation that the authorities do little to provide
access to victim counsellors should be “stated in stronger terms”. Given that the police and judiciary
rarely advise victims of the availability of independent counselling, it demands that this be done
“routinely” and “as soon as possible following an act of violence perpetrated by the police”. The
Lesbian and Gay Federation commented on the experiences of victims of hate crimes whose situation
the police and security authorities pay as little heed to as they do the motives of the attacks
(secondary victimisation), as well as progress made in this area. The Federation stated that
improvements were “few and far between, and often brought about by individual actions”. Alongside
eliminating the causes through proper education and further training, the main need is for special
police victim protection officers to be recruited to make it easier for victims to gain access to the
services they require. Such positions should be created and equipped with the necessary resources at
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the state level in particular (Verband der Beratungsstellen), for victim support communities and
organisations (Human Rights Watch), and expressly for LGBTIQ people (Lesbian and Gay Federation).

Political measures for awareness-raising

A series of comments address the findings on public opinion, education, funding programmes and
other related topics. The Working Group Anti-Racism was particularly critical here; its concerns and
demands are included below but not listed separately:

- The evaluation report’s method of measuring racism predominantly through the prevalence of
individual prejudices is “entirely unsatisfactory”. There is no analysis of the “dynamics of public
dialogue”, where racist remarks made by public figures and/or the fact that no one objects to such
comments contribute to rising hate crime. Moreover, the report only implies the significance of
institutional racism (see above), which stems from “an institution or system not actively
preventing or dissuading unequal treatment”.

- The evaluation report “omits [...] claims of a ‘comprehensive state education policy’ (OSCE) on
preventing racism”. Also worrying, given that school and pre-school education establishments play
an important role in this task that takes generations to accomplish, is the fact that “they
themselves are not free of discriminatory institutional structures”.

- Asrecommended by CERD amongst others, there needs to be a broad understanding of racism as
a “social and political problem” amongst the general public, brought about either by improving
their awareness of institutional forms of discrimination, more effective countermeasures or
explanations about diversity. There is often a complete lack of knowledge and sensitivity regarding
groups of people affected by racial discrimination, such as black people.

- Alongside the problem of social media mentioned in the report, public service media outlets, being
without any representatives of trans* or LGBTIQ organisations on their advisory boards, often
report in a trans*phobic manner (Bundesverband Trans*).

- Through their “hugely distorted hatemongering rhetoric”, “Pegida” and other movements/groups
create a platform for homophobic and transphobic rhetoric and actors. A federal and state-level
programme should be set up specifically to counteract violence targeting LGBTIQ people (Lesbian
and Gay Federation). Trans* /homophobia has proven to be an effective funding priority through
the federal programme Live Democracy!, something that should be picked up in other
programmes (Bundesverband Trans*).

- The evaluation report’s criticism that the federal programme Cohesion through Participation is
based on the premise of extremism is expanded with the demand that racist discrimination be
included in funding programmes on grounds other than extremism, and that all other dimensions
of the phenomenon be listed, i.e. “as a human rights issue which has socio-political manifestations
and can also be expressed in the form of institutional discrimination”.

- The consultation process with civil society launched in July 2016 on the new National Action Plan is
“very small scale” in light of current need. In particular, details regarding the participation of state
and municipal stakeholders who play an important role in education remains “very vague” and it is
clear that civil society at these levels has not been included.

- Arecommendation is made for the government to act and commission long-term projects to
monitor hate criminality as well as a comprehensive, independent study on the threat to and
discrimination of minorities in Germany (Verband der Beratungsstellen). “Blatant gaps in research
[...] regarding hate crime targeting LGBTIQ people” are remarked upon more clearly than in the
evaluation report, and the corresponding steps are called for (Lesbian and Gay Federation).

- The Forum against Racism, briefly mentioned in the evaluation report, should not “be overvalued”,
because whilst it does indeed facilitate informal exchange, a proper brief, purpose and impact
assessment are all lacking.
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C.L Field of action gender equality: collection of data on preventing and combatting violence
against women

Comments made by civil-society groups and organisations

- Bundesverband Trans* — fiir geschlechtliche Selbstbestimmung und Vielfalt e.V.i. Gr. (federal trans*
association — in favour of gender self-determination and diversity), Board, info@bundesverband-
trans.de

- The Association of Women’s Shelters, info@frauenhauskoordinierung.de

- The Lesbian and Gay Federation in Germany, National Branch Office, Henny Engels, Isvd@Isvd.de

One of the evaluation report’s footnotes to the section on data collection on preventing and
combatting violence against women notes that “violence directed at transgender and intergender
people due to their gender identity or their biological sex” is just as much a form of gender-specific
violence as violence against women. In addition to this it states that “it is not mentioned by the OSCE
commitments”. In contrast to this, the Bundesverband Trans* notes that trans* people are protected
inter alia by the UN Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) “and constitutional regulations on equal treatment under the criterion of gender”. In
reference to this, it introduces its comments on gender equality with the fundamental criticism that
the concerns of trans* people are not given sufficient consideration in the report’s three sections on
gender equality.

Only the Lesbian and Gay Federation and the Bundesverband Trans* explicitly discuss concrete aspects
of data collection in their comments. The former considers the representation to be “comprehensive
and accurate”, however does add to this that the data on victims’ genders entered into the Racially
Motivated Crime system in 2011 is insufficient (similar comments: Bundesverband Trans*, see

section B). The system does not allow for sexual orientation and gender identities to be described in all
their diversity, making it impossible for example to issue a quantitative statement regarding lesbian or
trans* women as victims of violence and thus to implement countermeasures on this basis.

As an even more fundamental point, the Bundesverband Trans* criticises the shortcomings of research
into violence against trans* women in Germany, who are especially affected by this problem. From
attention given to the experiences of masculine trans* people from the period of their female
socialisation, to the analysis of information from victims’ associations, to gathering of data about
violence against women and gender-based violence, it lists a series of points in need of intensive
investigation and urgent action in order to improve data collection.

Preventing and combatting violence

Beyond the various points relating to data collection as a section of the report, the Association of
Women'’s Shelters criticised the fact that the evaluation report “does not sufficiently discuss” the issue
of the distress that violence causes to women. It refers to the importance of CEDAW, the presence of
which in the OSCE Action Plan for the Promotion of Gender Equality® makes it a direct OSCE Acquis. It
calls on the German Government to “address the problem of violence against women equally at all
levels and in all reporting procedures”, emphasising this demand by stating that this is the only way to
demonstrate that “there is genuine political will to combat gender-based violence”. In concrete terms,
it lists three main shortcomings that an alliance of civil-society groups had recently incited the German
Government to pledge to deal with within the framework of the CEDAW process: “the lack of
sustainable funding for a system of support for women affected by violence; the (in)sufficient
consideration in custody and access proceedings of violence in partner relationships; [as well as] the
absence of an overarching concept of how to protect women and girls with disabilities from violence.”

6 OSCE Action Plan for the Promotion of Gender Equality, 7 December 2004, http://www.osce.org/mc/23295, point 42.
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The Bundesverband Trans* calls for the anti-violence programme to be based on Resolution 2048
adopted by the Parliamentary Assembly of the Council of Europe (PACE) on “Discrimination against
transgender people in Europe” (in the comment shortened to the Council of Europe’s “Transgender
Resolution”) and for the Resolution to be implemented “in its entirety”. Moreover, it sees a need for
action in terms of the pending “ratification” of international agreements and commitments to
eliminate existing “gaps in human rights protection”: with regard to the EU, Directive 2006/54/EC on
the implementation of the principle of equal opportunities and equal treatment of men and women in
matters of employment and occupation (the comment omits particularities regarding the obligation to
implement EU directives that do not require ratification as such), and with regard to the Council of
Europe it refers to the Council of Europe Convention on preventing and combating violence against
women and domestic violence.
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C.I. Field of action gender equality: equal remuneration
Comments made by civil-society groups and organisations

- Bundesverband Trans* —fiir geschlechtliche Selbstbestimmung und Vielfalt e.V.i. Gr. (federal trans*
association — in favour of gender self-determination and diversity), Board, info@bundesverband-
trans.de

- Business and Professional Women BWP Germany e.V., Waltraud Kratzenberg Franke, Katinka Brose,
info@equalpayday.de

- Deutscher Frauenrat (National Council of German Women's Organizations), Susanne Kahl-Passoth,
s.kahl-passoth@frauenrat.de, Hannelore Buls, h.buls@frauenrat.de, Ulrike Helwerth,
u.helwerth@frauenrat.de

- The Lesbian and Gay Federation in Germany, National Branch Office, Henny Engels, Isvd@Isvd.de

The Deutscher Frauenrat and Business and Professional Women welcome the fact that the evaluation
report deals with the topic of equal pay and support its statements and demands. Referring to
concrete findings, both organisations stress the need to close existing gender-specific pay gaps and
emphasise that this can only be achieved through a coherent, forward-looking policy on equality that
covers all areas of society, beyond simply the existing individual measures. With reference to certain
details, the Deutscher Frauenrat discusses aspects that “the German Government has so far excluded
from its policy on women and equality” primarily because they overlap with other policy areas, i.e.
fiscal policy, employment policy, family and care policy. The evaluation report’s statement that the
current pay gap (21 percent) is “significantly above the EU average” is amplified by the Business and
Professional Women’s comment that Germany is “among Europe’s stragglers”.

The Lesbian and Gay Federation adds to the evaluation report’s finding that there are no statistics on
equal pay for trans* and intersex* people by noting that no such data is available for lesbians either.
The fact that structural disadvantages for women in terms of pay and pensions also affect lesbians —
potentially doubly for couples — as well as trans* people, particularly women who are visibly trans*
and thus require particular consideration, is referred to by the Lesbian and Gay Federation and the
Bundesverband Trans*.

Employment and fiscal provisions

The Deutscher Frauenrat names ‘mini jobs’ (part-time, low-paid jobs), which offer the lowest level of
social security protection, as one of the causes of unequal pay omitted in the evaluation report. These
jobs have often become “the standard employment model” in the various sectors dominated by
women. This, coupled with the option offered by joint taxation of spouses for couples to transfer the
tax advantage to the main breadwinner, means women often take on such mini jobs, the wages of
which are both particularly low and in many cases do not reflect the employees’ qualifications or
demands. To prevent such an “objectively unjustifiable low-wage policy being further tolerated”, the
organisation demands that the system of taxation of spouses be reformed, with the removal of income
tax bracket five and an expansion of the number of part-time jobs that must provide social security
protection. The objection often cited that this is impossible to implement is contradicted by the
opinions of many people whose roles or family structures are consistent with current fiscal regulations
and thus document “the structural imbalance that women face in the labour market”.

Domestic care

The Deutscher Frauenrat sees a further cause of unequal pay in the principle of subsidiarity
underpinning nursing care insurance, according to which the family providing care is supported and
the burden placed on them relieved whilst a large part of the care is provided by the family itself. As
the “nation’s biggest source of care providers”, female family members who provide care bear the
main brunt: they carry out a role that is unpaid, yet difficult and burdensome, and by doing so their
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professional activities are either directly limited/stopped or their ability to cope with the strain of work
is reduced. Moreover, in the current nursing care insurance system, the decision to take on the
provision of domestic care is by no means a voluntary choice for everyone. The organisation calls for a
reform of nursing care insurance so that care is no longer provided as an unremunerated family duty.

Part-time employment

The Deutscher Frauenrat also takes a critical view of the evaluation report’s reasoning that women
earn less because they work part time in order to look after children or relatives. The fact that part-
time jobs pay less not only conflicts with the reality that part-time employees are often more
productive than their full-time colleagues, it violates the existing right of equal pay for equal work. The
organisation thus calls on political decision-makers to create the regulations and mechanisms needed
to fully implement this ban on discrimination.

Scope of legal regulations

The evaluation report’s criticism of the limitation of the proposed equal pay act, meaning that the
regulations would only apply to large enterprises with over 500 employees, is reiterated by Business
and Professional Women and the Lesbian and Gay Federation. It is questionable because women often
work in small and medium-sized enterprises and thus would not benefit from the effects of the
legislation.

West and East Germany

The Lesbian and Gay Federation laments the lack of information regarding the respective pay gaps in
West and East Germany: in former West Germany, the gap stood at 23 percent in 2015, in the former
East though it was only eight percent. This is down to inter alia “better overall structural conditions”,
e.g. childcare and other role expectations. However, another factor is that men in East Germany often
receive very low pay.

Labour market access for trans* people

Trans* people encounter an additional impediment in accessing the labour market because
transsexualism is still classified as a mental and behavioural disorder in the World Health
Organization’s International Statistical Classification of Diseases and Related Health Problems (ICD-10),
and because coming out and gender adaptation create many uncertainties in the workplace. The
Bundesverband Trans* points out that as a result of this, trans* people often find it particularly
difficult to obtain more skilled and better paid positions. It calls for “measures to eliminate structural
disparities between men and women in their employment profile” to be extended to trans* people.
This should include incorporation of concerns specific to trans* people in regulations on individual
aspects of employment policy and in equality policies as well as especially that equal opportunity
commissioners be trained to ensure they have the awareness and skills they require.
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C.lIll.  Field of action gender equality: women, peace and security: Germany’s implementation of
the UN Security Council Resolution 1325

Comments made by civil-society groups and organisations

- Bundesverband Trans* — fiir geschlechtliche Selbstbestimmung und Vielfalt e.V. i. Gr. (federal trans*
association — in favour of gender self-determination and diversity), Board, info@bundesverband-
trans.de

- Deutscher Frauenrat (National Council of German Women's Organizations), Susanne Kahl-Passoth,
s.kahl-passoth@frauenrat.de, Hannelore Buls, h.buls@frauenrat.de, Ulrike Helwerth,
u.helwerth@frauenrat.de

- The German Women Lawyers Association, geschaeftsstelle@djb.de, and Women’s Security Council,
Anna von Gall, agall@posteo.de, supported by: medica mondiale, Women’s International League for
Peace and Freedom (WILPF), Amnesty International — Section of the Federal Republic of Germany
and Frauennetzwerk fiir Frieden e.V. (network of women for peace)

- The Lesbian and Gay Federation in Germany, National Branch Office, Henny Engels, Isvd@Isvd.de

Noting that incorporating civil-society expertise is an important aspect of implementing UN Security
Council Resolution 1325 on Women, Peace and Security (S/RES/1325) and referring to the relevant
OSCE’ recommendations, the German Women Lawyers Association, the Women’s Security Council and
the organisations who support their comments all welcome the evaluation. In their comments, they
discuss various details regarding the development of the National Action Plan on implementing UNSCR
1325 (NAP 1325) and Germany’s agenda for women, peace and security — not addressed in the
evaluation report. They criticise the tendency to take an isolated approach. This hinders effective
implementation of the global agenda anchored in UNSCR 1325, Germany thus “largely ignoring the
relevance of binding human rights frameworks”. The Deutscher Frauenrat “completely” agrees with
this comment.

The Lesbian and Gay Federation deems the evaluation report’s portrayal to be “accurate and
conclusive”, yet does see a need for various additions. In particular it notes the absence of discussion
about the fact that the CEDAW Committee chastises both public and private stakeholders for
“repeatedly failing to sufficiently implement gender mainstreaming practices in their own fields”. The
Bundesverband Trans* feels that trans* people and their concerns should have been taken into
consideration in various areas addressed by the evaluation, namely participation in peacekeeping,
organisations’ human resources policies, gender mainstreaming, etc., because the group falls under
the remit of CEDAW.

Development of NAP 1325

The German Women Lawyers Association and Women’s Security Council take the view that, contrary to
2014 OSCE recommendations and other international standards, the German Government fails to pay
heed to the “concrete aspects of sustainable women, peace, security agenda implementation and
ignores essential components for the development of an NAP [1325]”. It has shows only a “modest
willingness to seriously include” civil society in the development process of the second implementation
phase, due to begin in autumn 2016. The organisations note the absence of an inclusive approach
featuring more than just last-minute information, the opportunity to issue oral statements and
“merely symbolic” consultations. They demand “coherent, targeted, sustainable and effective”
measures and outline details of such measures.

7 OSCE Study on National Action Plans on the Implementation of the United Nations Security Council Resolution 1325, 22
October 2014, http://www.osce.org/secretariat/125727.
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As regards the situation of female refugees, the Deutscher Frauenrat calls for this group to be taken
into consideration in NAP 1325 as “active contributors to the development of (future) peace processes
and the democratic reconstruction of their societies”.

The German Women Lawyers Association and Women’s Security Council also see need for action to
incorporate the global agenda featured in UNSCR 1325 in other basic foreign and security policy
strategies, namely the Guidelines on Civilian Crisis Prevention which are currently being drafted and
will substitute the 2004 Action Plan for Civilian Crisis Prevention, ,as well as the White Paper on the
Security Policy of Germany and the Future of the German Federal Armed Forces, published by the
German Cabinet in July 2016. Referring to civil society demands, the Lesbian and Gay Federation
underlines the evaluation report’s assertion that it is necessary to extend the comprehensive approach
beyond the concept of security to apply to a concept of human security too by incorporating UNSCR
1325 provisions in these key documents. Using examples from the new White Paper, it outlines in
more detail than the evaluation report how, despite announcements to the contrary, the global
agenda has not been properly taken into consideration.

With regard to the peace and security policy action plans, the Bundesverband Trans* points out the
importance of fostering local-level trans* initiatives in eliminating discrimination and violence against
women. It calls in particular for the inclusion of relevant alliances and integrated approaches in the
Development Policy Action Plan on Gender Equality 2016 — 2020 to optimise its effectiveness. In order
for UNSCR 1325 to be fully implemented in all areas, the German Women Lawyers Association and
Women’s Security Council urge the German Government to follow the example set by other countries
and set up a national coordination body.

The German Women Lawyers Association and Women’s Security Council further criticise the
insufficient resources and funding earmarked for the implementation of the global agenda. They
consider a “comprehensive gender budgeting strategy” to be absolutely necessary for the next
implementation phase of NAP 1325 for it to meet the standards that apply to the development and
monitoring of government funds. It also criticises the first implementation phase of NAP 1325 for
being “too vague in its formal monitoring and evaluation mechanisms”. In order for future
implementation to meet international norms, they call on the German Government to adopt
corresponding monitoring standards.

Agenda for women, peace and security in Germany

As regards individual matters related to developing the agenda for women, peace and security, the
German Women Lawyers Association and Women’s Security Council refer to opinions and
recommendations of the CEDAW Committee and note several areas where they see a specific need for
improvement. These include introducing a “more explicit code of conduct” for the Federal Armed
Forces regarding sexual harassment, abuse and exploitation, and that this be consistently
implemented for example through preventative measures and remedies for those affected. Moreover
accommodation and support services, etc. tailored to the specific circumstances and needs of female
refugees, including victims of sexual violence, need to be provided. The gender dimension should be
given more consideration in refugee policies, for example in the matter of family reunion.

Based on the example of the case heard at the Criminal Court of Stuttgart in September 2015, which
resulted in the conviction of two military leaders accused of war crimes in the Democratic Republic of
Congo but during the course of which sexual crimes could not be taken into account, the two
organisations point to the significance of “an adequate investigation and prosecution strategy”.
This includes investigators capable of dealing with cultural and gender dimensions, appropriate
treatment of survivors and proper outreach programmes. Finally, both organisations urge that when
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decisions regarding arms exports are taken, the risk of the weapons being used to facilitate or support
violence against women be considered.

With regard to the preparation of missions involving civilian, police and military staff, the German
Women Lawyers Association and Women’s Security Council call for more efforts to be made to make
gender training courses mandatory.

The Lesbian and Gay Federation adds to the evaluation report’s comments, based on a requirement of
UNSCR 1325, calling for the German Government to introduce appropriate measures to its personnel
policy to ensure the employment of women, especially at the level of senior management, by stating
that in this regard “gender training and further training for all decision-makers” is essential.
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D. Field of action combatting trafficking in human beings
Comments made by civil-society groups and organisations

- KOK—German NGO Network against Trafficking in Human Beings, info@kok-buero.de
- The Lesbian and Gay Federation in Germany, National Branch Office, Henny Engels, Isvd@Isvd.de

The KOK welcomes the inclusion of this topic in the evaluation report and supports most of its
statements. It criticises that some of the forms of exploitation that occur in reality are not fully
examined; these topics are not yet expressly covered by the German Criminal Code, something that
could be changed with the current redrafting process. As regards the rights of trafficked persons, the
KOK considers that despite some improvements “one cannot observe a human rights-based approach,
which puts the rights of trafficked persons at the center of all measures”. Activities implemented by
political decision-makers and the authorities primarily focus on criminal prosecution of perpetrators.
Alongside the key recommendation that equal attention be paid to considering and implementing
victims’ rights as to criminal prosecution, the KOK’s comment includes a series of demands regarding
victim support and protection, something that could have a positive impact on their willingness to
cooperate in the criminal prosecution process.

The Lesbian and Gay Federation supports the KOK’s comments about this field of action.
The right to protection in Germany for trafficked persons

The KOK makes two points regarding the legally stipulated period of at least three months, during
which trafficked persons from non-EU states can decide whether they want to cooperate with law
enforcement agencies. Firstly, in reality this reflection and stabilisation period, during which the
trafficked person cannot be deported and receives access to social benefits under the Asylum-Seekers
Benefits Act (the KOK points out that this is at times wrongly portrayed in the evaluation report), is all
too often not fully respected. Moreover, the role played during this period by the law enforcement
authorities in identifying the trafficked person or deciding whether they be allowed to remain is
problematic. This places a strain on the trafficked person and makes it harder for them to decide
whether they want to work with investigators, lawyers or courts. The KOK calls for the opinions of
specialists with particular experience in dealing with trafficked persons to be given priority in
determining the reflection and stabilisation period, and for at least three months to be granted as a
general rule.

Support structures for trafficked persons

The KOK points to various legal and constitutional opinions questioning whether and to what extent
responsibility for setting up and funding support structures (specialised counselling centres) lies with
the Lander (federal states), as is described in the evaluation report, rather than the federal
government. Moreover, it sees the need to correct the evaluation report’s statement that these
structures are “relatively well developed for female victims”. This is generally true for the existing
network of specialised counselling centres where in most cases female trafficked persons receive
counselling; however it is far from the case in terms of how well individual centres are equipped and
the number of centres in some regions. The comment depicts the lack of sufficient needs assessment
and nationwide support structures through the example of support structures for (male) persons who
are trafficked for labour exploitation. The KOK urges that structures providing support to the different
groups of trafficked persons be equipped with proper resources that fulfil their needs.

Raising awareness as a pre-requisite to identifying trafficked persons

The KOK adds important groups such as specialised migration centres, counselling centres run by trade
unions and language schools to the evaluation report’s list of occupational groups who need to receive
awareness-raising training on how to treat trafficked persons. It adds that the range of courses offered
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by the Federal Criminal Police on trafficking for sexual exploitation was reduced in 2016, despite the
fact that the pending legal changes to the German Criminal Code will actually require an increase.
Furthermore, the KOK sees a need for improvement with regard to awareness-raising training and
experience-sharing amongst employees of the Federal Office for Migration and Refugees. In
connection with the revision of the Criminal Code, it calls for a systematic expansion of training to
include all stakeholders who may be relevant.

Trafficked minors

In the KOK’s view, the fact that the high level of vulnerability of trafficked minors is not specifically
provided for in German legislation is a violation of the UN Convention on the Rights of the Child. For
this group, the KOK considers it necessary to create regulations concerning residence permits that
“focus on the best interest of the child” and apply to both the reflection and stabilisation period —
which experts think in most cases needs to lasts significantly longer than three months — and for their
cooperation in criminal proceedings. The same goes for how the authorities and other stakeholders
deal with the problem of child trafficking, where the KOK advocates special training and knowledge in
particular, as well as networks and cooperation with other authorities responsible for dealing with
children and minors.

Other forms of exploitation

The KOK agrees with the report’s statement that children are particularly affected by other forms of
human trafficking in addition to sexual exploitation and thus require particular support and protection.
However, it sees a deficit in the lack of discussion of the impact of other forms of exploitation — forced
begging, exploitation for criminal activities, organ trade — on other groups. Above all, it is problematic
because as these phenomena are not yet considered forms of human trafficking, victims often do not
receive protection or support and are often even treated as perpetrators. To remedy this, legislation
on human trafficking needs to be swiftly and comprehensively reformed and mechanisms need to be
created tailored to individual requirements so that trafficked persons can be identified and offered
support and protection.

Statutory accident insurance and recruitment agencies

The KOK considers it “unrealistic” for the evaluation report to state that statutory accident insurance
plays a minor role in the area of trafficking for labour exploitation on the basis of a sample of four
phone calls. It outlines its own findings and activities. On the role of the International Placement
Services of the German Federal Employment Agency, especially in the recruitment of care workers and
domestic staff, it points out that the verification of whether the position meets legal requirements is
only based on written documents and not real conditions.
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E. Field of action elections: voting rights of persons with disabilities
Comments made by civil-society groups and organisations

- Interessenvertretung Selbstbestimmtes Leben in Deutschland e.V. — ISL (representative body of
autonomous living in Germany), Federal Association, Dr. Sigrid Arnade, sarnade@isl-ev.de

The Interessenvertretung Selbstbestimmtes Leben praises the “intensive research” that went into the
evaluation report, “reflected in particular in the nuanced representation of the hurdles and
possibilities relating to people’s de facto ability to exercise their right to vote”. It does however point
out the lack of a nuanced portrayal of the problem of the blanket legal ban that disenfranchises certain
groups of disabled people and laments that important human rights provisions are not taken into
account.

Disenfranchisement

The evaluation report notes the view of disabled people’s associations that the partial exclusion of
disabled people who are under care or who live in psychiatric hospitals constitutes a violation of the
UN Convention on the Rights of Persons with Disabilities. The Interessenvertretung Selbstbestimmtes
Leben terms inadequate the report’s remark that such a partial exclusion, observed inter alia by the
European Agency for Fundamental Rights (FRA), complies “with ODIHR recommendations®”, which
offer the opportunity to withdraw the voting rights of certain groups.

Listing individual provisions of the Federal Electoral Act, European Elections Act and Land electoral
legislation, it criticises the evaluation report for failing to mention important topics regarding statutory
disenfranchisement. Referring to the UN Convention on the Rights of Persons with Disabilities (2009),
an explanatory report to the Code of Good Practice in Electoral Matters adopted by the Venice
Commission of the Council of Europe (2011) and a series of other international resolutions and
recommendations from the past five years, it explains that the wholesale withdrawal of suffrage that
the report “merely speaks of in neutral terms [...] are termed as against international law or
discriminatory” in the context of key human rights mechanisms.

The Interessenvertretung Selbstbestimmtes Leben concludes that taken in isolation the OSCE’s 2003
recommendations, used in the report to justify a wholesale statutory disenfranchisement of disabled
people, cannot be used as a benchmark. Given that the recommendations were drafted before the UN
Convention on the Rights of Persons with Disabilities and other recommendations were adopted, they
themselves should in fact come under scrutiny in the evaluation report.

8 OSCE/ODIHR, Existing Commitments for Democratic Elections in OSCE Participating States, a Progress Report, 6 October
2003, http://www.osce.org/odihr/elections/42930.
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F. Field of action transparency and democratic institutions: transparency of parties’ and
representatives’ incomes and political interest representation

Comments made by civil-society groups and organisations

- LobbyControl. Initiative  promoting transparency and democracy, Timo Lange,
kontakt.@lobbycontrol.de

- Transparency International Germany, Working Group on Policy, Dr. Wolfgang Jackle,
wijaeckle@transparency.de

With regard to the transparency of parties’ incomes, LobbyControl welcomes the discussion of problems
regarding party donations and sponsorship. In terms of avoiding conflicts of interest for members of
parliament and government as well as transparency in the field of political interest representation, the
organisation names concrete aspects that need to be clarified and lists a series of measures that should
be implemented to limit the influence exerted by donors, associations and other stakeholders on
political representatives.

Transparency International Germany notes that all of its organisation’s demands are featured in the
report, which at times goes even further than they do. The comment doesn’t remark on individual details
and the organisation sees “no need for improvement”.

Party financing

Whilst the report discusses this problem, LobbyControl considers the threshold of 50,000 euros, above
which donations must be declared, as too high, regardless of whether it is watered down by the option
of splitting up donations and the “unclear” wording of the Political Parties Act. Moreover, it criticises
the negative impact on transparency of the fact that information about individual donors, whose
contributions exceed 50,000 euros over the course of a year, can only be obtained with a delay of at
times over 12 months from parties’ financial reports.

The organisation also criticises the negotiated threshold of 10,000 euros a year under which donors
names do not have to be disclosed, a subject not mentioned in the evaluation report. Due to this
relatively high amount “the provenance of 76 percent of party donations from companies and
associations remains unknown”. Moreover, there is no obligation to disclose which branch of a party
individual donations are allocated to, meaning there is no transparency regarding the proportion of
donations in the overall budget of specific party sections.

LobbyControl calls for disclosure obligations to be amended so that party donations above 10,000 euros
must be declared immediately and, in cases of donations above 2,000 euros, party financial reports must
include details of the donor and section of the party a donation is earmarked for.

LobbyControl comments on the figure given in the evaluation report, based on information from the
organisation abgeordnetenwatch (MP watch) obtained from the financial reports of parties represented
in the German Bundestag, putting their income from sponsorship in 2014 at 33 million euros. It states
that, due to the vague criteria applied to them, financial reports cannot be used for such a purpose. The
figure is rather based on an amalgamation of figures collated in one category of “income from events,
sales of printed materials and publications and other income-generating activities” — meaning that “the
overall amount of income from sponsoring [... remains] unknown”.

LobbyControl demands that party sponsorship be subject to the same transparency obligations on use
as party donations. Trade-offs for party sponsorship should be clearly indicated. Furthermore, a “more
consistent” evaluation of individual cases is called for to exclude a situation in which “excessive
sponsorship payments having to be classified as hidden donations”.
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Members of parliament and the government

LobbyControl suggests that the topics of “the transparency and regulation of elected officials” additional
activities and income” and “the regulation of employment of public officials following their time in
office” be dealt with separately, despite the fact that they are combined in the evaluation report. This
would prevent confusion e.g. when “Bundestag members’ additional income” (section 3.2.) is examined
under both topics. The organisation points out, inter alia, that the new 2015 provisions, cited in this
section, of legislation governing the legal relationships of parliamentary state secretaries and in the
Members of the Bundestag Act only apply to the Federal Chancellor, federal ministers and parliamentary
state secretaries, and that the decision regarding a period of grace lies with the Federal Government
and not with the President of the Bundestag, as stated in the report.

LobbyControl considers the topic of additional income and conflicts of interest of members of the
German Bundestag to be “suitably described”. It adds that assessment of whether specific
remunerations are appropriate is “significantly hampered” by the fairly vague figures on the sum of the
payments. The organisation feels that the report’s request that members of the German Bundestag
should give more precise information regarding the branches or sectors in which they carry out their
additional activity could relatively easily be fulfilled by drawing on the existing codes of conduct. The
implementation regulations for the President of the German Bundestag should simply get amended. As
regards the application of article 6 of the code of conduct, on “connected interests on the committee”,
it outlines deficits regarding clear provisions on disclosing a conflicts of interest and the lack in practice
of consequences of failing to do so. LobbyControl proposes that the German Bundestag should develop
a rule on conflicts of interest stipulating that “members of parliament must refrain from participating in
certain processes should there be a serious conflict of interest that cannot be resolved.”

LobbyControl’s criticism of the period of grace of three to five years in cases where public interests are
concerned, provided for under section 105 of the Federal Civil Service Act, applied to a move to
companies and associations of former senior public officials including former state secretaries and
primarily relates to its insufficient application and lack of public understanding. The organisation
demands that such changes be subject to an assessment by an independent body. The period of grace
that, under certain circumstances, can apply to the Federal Chancellor, federal ministers and
parliamentary state secretaries, is considered by LobbyControl to be “much too short”. It also criticises
the lack of punitive regulations as well as the low level of consideration given to the “particular problem
of a move into activities explicitly involving political interest representation”.

Transparency in interest representation

On the topic of transparency in interest representation, LobbyControl notes that contrary to the
impression given in the evaluation report, the main topic is by no means access to passes for the German
Bundestag. The organisation expressly contradicts the conclusion that more transparency would be
achieved by limiting access to such passes, because admission to certain buildings does not necessarily
have any particular influence on access to members of parliament and government representatives.
Amongst the various important aspects of transparency in interest representation, the organisation
particularly notes the call for the introduction of a “binding lobby register as a key element in
comprehensive lobbying and transparency legislation”.

21



Summary of the comments by civil society groups and organizations on the German Institute
for Human Rights’ Evaluation report

G. Fields of action not included in the evaluation report
The human rights situation of trans* people

- Bundesverband Trans* —fiir geschlechtliche Selbstbestimmung und Vielfalt e.V.i. Gr. (federal trans*
association — in favour of gender self-determination and diversity), Board, info@bundesverband-
trans.de

At the beginning of its comment, the Bundesverband Trans* (association) details “past and present
human rights violations [affecting trans* people] that require recognition and redress” and makes
certain concrete demands. It notes that it had sent its basic comments to the German Institute of Human
Rights in the form of a statement “at an early stage, when the topics [to be evaluated] were being
chosen”. Given that its concerns were not included in the evaluation report, it sees a need for “significant
additions to and amendments of” the report.

With reference to international conventions as well as a decision of the European Court of Justice
stipulating that trans* people are protected on the grounds of gender or other reasons and that
discrimination against them “is recognised as discrimination based on gender”, the organisation
considers that all of the points in its comment fall “under the report’s criteria”:

- The system of having two categories of persons including the “lengthy and arduous” process of
changing one’s status and first name under the Transsexuals Act, which excludes the many forms of
trans* people. The association calls for registration of a person’s status to be abolished, or at least
for “between the sexes categories” to be introduced which could be selected on the basis of
autonomous decisions.

- The practice of courts to go “beyond the provisions contained in legislation” in procedures — little
regulated by the Transsexuals Act - on establishing a trans* person’s gender identity and to demand
lengthy “pathologising” external assessments be carried out, at great cost to the person in question
and with results which experts consider to be “not very insightful”. With reference to Council of
Europe and European Parliament resolutions as well as the Federal Constitutional Court, the
association calls for an “immediate reform of the Transsexuals Act” in line with international human
rights standards and with the substantial involvement of trans* people and inclusion of the expertise
of the Federal Ministry for Family Affairs, Senior Citizens, Women and Youth and the Federal Anti-
Discrimination Agency.

- Theinjustice of forced sterilisation, estimated by the association to have been carried out in 15,000
cases, that was compulsory when someone changed their gender status until 2011, until this
provision of the Transsexuals Act was suspended by the Federal Constitutional Court. The
association calls for compensation for victims of this violation of a person’s general rights —
established as such by the Federal Constitutional Court — and for a wide-reaching societal
examination of this injustice.

- The process of diagnostic medical treatment of trans* people, which trans* people’s organisations
consider to violate human rights “according to applicable treatment standards”, and which also
comes under criticism from medical associations. With reference to the fundamental decision of the
European Court of Human Rights on gender reassignment surgery, the association calls for an
overhaul of guidelines in line with international standards, with the substantial involvement of
trans* people.

- Shortcomings of The General Act on Equal Treatment in protecting trans* people, who are subject
to above average levels of discrimination in the healthcare system, from authorities, in job hunting
and in the social security system, from discrimination. This, however, is not adequately reflected in
the number of complaints made due to reasons such as legal uncertainty. The association calls for a
comprehensive reform of the law in order for protection against discrimination for trans* people to
“be useful [...] in practice”.
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