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1. Introduction

Reasonsfor developing a thematic report on Administrative Justice. The Office’s Rule of
Law and Human Rights Unit prepared this Report ¢sisht the Ministry of Justice in
assessing the work of the newly established Admmatise-Economic Courts in line with
domestic legislation, OSCE commitments and othtermational standards.

The Report is therefore in line with the prioritiestablished by the host Government in
connection with strengthening the administrationjustice in the country under the State
Programme on the Development of the Justice Semtdrthe National Action Plan for
Human Rightg.

The Office further developed the Report in accocganith its mandafen order to assist the
host Government in further improving the justicetse and ultimately increase compliance

with OSCE principles, commitments and other inteamal standards.

Administrative justice system in Azerbaijan. In January 2011, newly established
Administrative-Economic Courts became operationdaku (two courts), Ganja, Sumqayit,

Sheki, Shirvan and Nakhchivan Autonomous Republic.

According to the statistical information providedy kthe Ministry of Justice, the
Administrative-Economic Courts received 6.818 caamdb in total, out of which, 4.665
complaints were resolved by the end of 2011, inagd2.084 complaints which were
examined on the merits. Out of the complaints whigre examined on the merits, the
Courts granted 1.752 complaints and rejected 3822012, the number of complaints

increased by 1,6 times, reaching 11.205 complamtstal, out of which 8.734 complaints

2 State Programme on the Development of the JustémtoSand National Program for Action to Raise
Effectiveness of the Protection of Human Rights Brekdoms in the Republic of Azerbaijapproved by
Presidential Decrees on 6 February 2009 and 27rbleee2011, respectively.

* The Office’s mandate is set out by the OSCE Perma@euncil’s Decision No.318, dated 16 November
1999, and the Memorandum of Understanding betweenQrganization for Security and Co-operation in
Europe and the Government of the Republic of Azgaba dated 19 June 2000

* For more information seesfhad Mehdiyevinzibati Hiiqug [Administrative Law], Qafqaz UnivesPress,
Baku, 2010, pp. 317-344

> Amendments to the Law on Courts and Judges on @2 2010. See also Presidential Decrees dated 5 Jul
2010 and 9 August 2010, including guidelines ondéeelopment of secondary legislation to facilitidue
implementation of the these amendments.
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were resolved by the end of 2012, including 4.7 glaints which were examined on the
merits. Out of the latter, the Courts granted 3.8@2plaints and rejected 941.

The statistical information above shows that altjfothe Courts granted the majority of the
complaints in the cases adjudicated on the marmit8B0il1 and 20F2 only in 44% of the
overall number of cases adjudicated and complet@@11, and 54 % of the ones adjudicated
in 2012, the judges adopted a final decision omtleéits. In the remaining cases, the judges
did not examine the merits of the case and adoptadling that, under Azerbaijan’s
Administrative Procedural Code (APC), is to be é&bun case of friendly settlemént
inadmissibility of a clainf, rejection based on jurisdictiband withdrawal of a claim by the

claimant®®

Tablel

Types of decisionsthat Administrative-Economic Courts
delivered in 2012 according to the Ministry of Justice data

Judgments
rejecting the
complaint
-
Rulings
3961

Judgmen
granting the
complaint
3832

Legidative Framework. The Courts adjudicate administrative proceedingieuthe APC, as

latest amended on 12 May 2012. Courts may alsoyappmne provisions of the Civil

©84.1% in 2011 and 80.3% in 2012
" APC, Article 66

8 APC, Article 35

® APC, Article 8.2

0 APC, Article 55.5



Procedure Code (CP&Y,which latest amendments entered into force on I§ 2011,

provided that they are not in contradiction witk firovisions of the APC.

The APC sets up a three-level judicial system éetawing administrative acts:

1)

2)

3)

First Instance Courts: six dinistrative-Economic Courts and the Alministrative-

Economic Collegiums of the Courts of Appeal. Théelaact as courts of first instance
in cases provided for in Chapters XV: “Proceedimgctaims regarding legitimacy of
normative acts”, XVI: “Proceeding on cases of dispinvolving political parties”,
XVII: “Proceeding on cases of dispute involving masedia” and XVIII: “Proceeding

on claims regarding protection of suffrage, of #RRC

Appellate Instance Courts: namely the Administetiiconomic collegiums of five

Courts of Appeal located in Baku, Sumgayit, She®ianja, Shirvan and the
Administrative-Economic Collegium of the Supreme u@o of Nakhchivan

Autonomous Republic.

Cassation Instance Court is the Supreme Court @frl#szjan Republic, namely its

Administrative-Economic Collegium.

2. Scope and M ethodology

Co-operation with the Government of the Republic of Azerbaijan. The Office prepared a

first thematic Trial Monitoring Report, as a pilohe, focusing on administrative justice to

assist the Ministry of Justice (MoJ) in assessihg tvork of the newly established

administrative courts across the country.

The Office further discussed the scope of the toyath the MoJ and approached the

Chairmen of Administrative-Economic Courts to imfothem about the pilot project and

request Trial Observers’ access to court procesdamgl court cases’ related information, as

required.

"' The CPC entered into force on 1 September 2000.

2 According to Article 3.1 of the APC, these couatst as first instance court in all cases, excepesa
adjudicated by administrative-economic collegiurhthe appellate courts as courts of first instance

13 APC, Article 3.2
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Trial Observers. In April 2012, the Office allocated four Trial Qdsers to monitor court
proceedings at two Administrative-Economic CourtsBaku. As of July 2012, additional
four observers were assigned to monitor the funaigof the Courts in the regions of Ganja,
Sumgayit, Sheki and Shirvan.

All selected Trial Observers and Trial Co-ordinat@roved to have gained extensive trial
monitoring experience in the context of the Offscelrial Monitoring Programme. In
addition, in October 2011, they joined a specidlisaining on administrative justice that the
Office organised to further build their knowledgedaskills on the specific requirements for
monitoring administrative court casés To enhance further the Trial Observers’ monitgri
skills, in July 2012, the Office, in co-operationthvthe ODIHR and thé-olke Bernadotte
Academyorganised additional training on administratiustice monitoring for the benefit of

the Office’s Trial Monitoring Team.

Selection of cases and court proceedings The Trial Monitoring Team randomly selected the
court cases to be monitored from the lists of cgd@sed on the information boards in court
buildings. The Trial Observers monitored court saf®m the preliminary stage to the

judge’s delivery of the final decision.

Format of monitoring and reporting. The Office provided the Trial Observers with a
comprehensive trial monitoring questionnaire depetbon the basis of domestic legislation,
OSCE commitments and other international standards good practices included in the
Handbook for Monitoring of Administrative JusticEollowing OSCE trial monitoring

standards, they collected the factual data in gectiise and impartial manner, refraining
from conducting any assessment in connection wWith dubstance of the case. The Trial
Monitoring Team subsequently analysed collected datine with domestic legislation and

applicable international standards.

Scope of the Report. The findings of this Report include court cases ooad from 2 April
2012 to 30 November 2012. They cover six AdministeaEconomic Courts throughout
Azerbaijan: two in Baku and the Administrative-Bomic Courts in Ganja, Sumqayit, Sheki
and Shirvan.

14 The Office involved as international trainer a @an Judge specialised in adjudicating administeatiases
and with extensive experience working in Azerbagarformer Head of the German International Develent
Agency’s (GIZ) project on administrative justice.
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During the monitoring period, the Trial Observersenitored 68 cases and 179 hearings in
total, including 35 cases (104 hearings) monitoneBaku Administrative -Economic Courts
and 33 cases (75 hearings) monitored in regionamiAdtrative-Economic Courts.
Observation also covered two cases (9 hearingapimdjted by the Administrative-Economic

Collegium of Baku Court of Appeal.

Regarding geographical coverage, the Office focwsedases in Baku capital area due to the
highest workload of these Courts. As to the speafses selected, the Office aimed at
identifying a broad range that would reflect divigrén the nature of the proceedings before

Administrative-Economic Courts.

In addition to monitoring administrative proceedinghe Trial Monitoring Team also met

with the Chairmen and judges of Administrative-Emmc Courts to receive their feedback
on the problems faced by the newly establishedtsaird the progress made in the field of
administrative justice during 2012. The Officecaiscluded into this Report statistical data
on the number of cases adjudicated by the admatisrjustice system in 2012 that the MoJ
submitted to the Office.

Table?2

Administrative Cases monitored in 2012

= Baku Court of Appeal
= Baku Administrative-
Economic Court #1
= Baku Administrative-
Economic Court #2
= Sumgayit Administrative-
Economic Court
6 = Ganja Administrative-
4 Economic Court

20 A
18 A
16
14 A

ﬂ

12 A

10

= Shirvan Administrative-

y .
. Economic Court
Shaki Administrative-
Economic Court

l|~m

o N b O
1
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Table3

Court Hearings monitored in 2012

70 -
60 = Baku Court of Appeal
= Baku Administrative-
50 - Economic Court #1
= Baku Administrative-
40 - Economic Court #2
= Sumgayit Administrative-
30 - Economic Court
= Ganja Administrative-
Economic Court
20 1 = Shirvan Administrative-
Economic Court
10 - = Shaki Administrative-
Economic Court
0
Table4

Cases and hearings per court

Name of the court Cases Hearings
1 Baku Court of Appeal 2 9

2 Baku Administrative-Economic Court #1 15 41

3 Baku Administrative-Economic Court #2 20 63

4 Sumagayit Administrative-Economic Court #1 20 47

5 Ganja Administrative-Economic Court #1 6 9

6 Sheki Administrative-Economic Court #1 4 7

7 Shirvan Administrative-Economic Court #1 1 3
Total 68 179
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Tableb

Administrative Bodies as defendantsin monitored cases

Other bodies 16% State Registry
| Service of Real

Estate 19%

Prosecutor's offi
4%

Ministry of Labour \—

State Foundation
for Social Welfare
19%

and Social
Protection 7%

Ministry of Taxes

0,
% Executive offices
Ministry of 13%
Internal Affairs
9%

*Other bodies include the Ministry of Finance, tbellegium of Advocates, State Committee for Land an
Topography, State Committee for Work with Religi@igjanizations, the Ministry of Emergency Situasion
State Oil Academy and the Ministry of Health

Table6
Types of desisionsthat Administrative-Economic Courts
delivered in the monitored cases
(68 desisions) .
judgments Rulllg gs
rejecting th
complaint

21

’ ﬁ

judgments
granting the
complaint
31

*Rulings are divided as follows: friendly settleniéh case), inadmissibility decision (6 cases)etpn based
on jurisdiction (2 cases) and withdrawal of clairc@ses)
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3. Findings

e Theright to a public hearing
The right to a public hearing is guaranteed byGbaestitution of Azerbaijan, Article 127 (V),
Article 17 of the APC and internal rules on coyremtions. Administrative proceedings are
open for public, unless there are sound reasomi§yjug to hold closed hearings in order to

safeguard the privacy of parties or protect speaifiormation or interest of particular actors.

The European Court on Human Rights (ECtHR) has kieddl unjustified restrictions on
individuals’ access to court premises, includingurtmoms, violates the fair trial
requirements under Article 6 (1) ECHR and Articledf the International Covenant on Civil
and Political Rights (ICCPR). The lack of hearingsublicity, inaccessible venues,
insufficient courtroom space, and/or the applicat@f unreasonable conditions to access
courtrooms may entail a violation of the publiaigguirements under the ECHR and ICCPR.
Thus, in order to be able to attend the hearirgs general public should have an access to
information on the date and the time of pendingringa in advance and the schedules of

Court hearings should contain those pieces of méion.
Practice observed in the cases monitored

Public accessto information on Court cases.

The Trial Monitoring Team established that all Adistrative-Economic Courts display
information on court hearings either in a boardthoough electronic screefisnstalled in the
respective Court buildings. In addition, the Minjsof Justice launched a new web pdttal
in November 2011 to facilitate the public acces<Cmurts. The portal includes a special
section on the cases pending before any court rlgan but that Section was not yet

activated at the time of drafting this Report.

The Trial Monitoring Team noticed that in practibe publication of information on pending
cases varies from Court to Court. For instance, gaym Administrative- Economic Court
and Baku Administrative-Economic Court # 1 publeshdaily schedule of pending trials,
while Ganja, Shirvan and Sheki and Baku AdministeaEconomic Court #2 publish the

schedule of pending cases every Monday on a wéaldis.

15 Baku Administrative and Economic Court # 1
18 \wwww.courts.gov.az
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Moreover, the Monitoring Team observed inaccuradgiessome lists of pending cases
displayed either on the Courts’ boards, or eledtrastreens! For instance, the Baku

Administrative-Economical Court #1 did not publistiormation about preliminary hearings
on the electronic screen. While Court clerks predithformation to the Monitoring Team, in
a number of cases, there was no information availat coming hearings, including trials on

the merits.

At both Courts in Baku the Monitoring Team couldt rimd in the information boards

information about cases pending before the Chairoh@dministrative-Economic Courts.

On a positive note, all Administrative-Economic @suwith the exception of Administrative
Economic Court #1 in Baku, displayed informationtba subject matter of the case in their

Court schedules.

Besides the information on pending cases, the €algo have the obligation to provide
information on closed cases, by publisizing eleutroversions of first instance judgements
no later than ten days upon rendering them. PutdoaiheRules on the Pronouncement of
Act of State and Local Authorities through e-infation system& Courts should have
started that practice as of 1 January 2012, wheiRtlles came into effect. Nevertheless, the
Monitoring Team did not find any judgements avd#adt the First Instance Courts™ websites

at the time of drafting the Report.

Physical access.

The Trial Monitoring Team observed that physicatess to Court proceedings is generally
observed by Administrative-Economic Courts. Onlyariimited number of instances the
Monitoring Team faced restrictions in accessing oh¢he two buildings of the Sumgayit

Administrative-Economic Court. The Court securitgrgonnel allowed only parties to a

hearing to enter the Court building.

The Trial Monitoring Team also noted that on anegtional basis, several Court hearings

were held outside of the Court-rooms, in the jutdgéges.

" During the reporting period, the electronic screeAdministrative-Economic Court #1 in Baku wag no
operational during one month, i.e. from 15 Septenibd5 October 2012.
¥ Adopted by Presidential Decree on 16 February 2011.
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* Inquisitional principle

The APC includes both inquisitional and adversapahciples of adjudication in the
administrative justice system. According to the uisgional principle, a Court shall
investigate all factual merits of a case that atevant for a particular dispute and shall not

limit judicial investigation to motions and evidenproduced by the parties.

A Court shall gather other necessary evidence oavitn initiative or on the initiative of the
parties'® Administrative Courts may involve at their owntiative persons whose legally
protected interests may have been infringed, asd tiparties to the administrative
proceeding® Moreover, judges may, at any time, review or chaceuling on provisional
remedies, provided that there are sufficient greuiod such a decisioft.

Practice observed in the cases monitored

The Trial Monitoring Team observed that judges wer@ exercising enough their
inquisitional powers. In many observed cases, jadgeed to require from the parties to the
Court proceedings to provide additional informatimnevidence related to certain claims
and/or submit evidence at their disposal. Only8nolit of 57 preliminary Court proceedings
monitored? judges asked the parties to submit informationevidence related to the
substance of a complaint. Furthermore, only in W6 af 52 Court hearings on the merits
observed? judges asked the parties to submit information/@ndvidence related to the
claim. That was particularly relevant in relatian ddministrative bodies that did not make
available to Courts documents or other informataitical for the fair adjudication of the

case.

The Trial Monitoring Team also observed that oftenes the judges were not requesting
additional information and evidence on their owntiative from third parties. This applies to
41 out of 52 cases monitofédThe Trial Monitoring Team further noted that judgsere

19 APC, Article 12

%0 APC, Article 28

2L APC, Article 44

*?In 31.5% of monitored court proceedings
> In 30% of monitored court proceedings
**1n 78, 8 % of monitored court proceedings
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reluctant to invite third parties to appear atl$ti@nly in two out of 57 cases monitor&d,
judges invited a third party to join trial proceegs. On a positive note, in most of the cases
monitored, judges explained the merits of the das¢he parties and offered a friendly
settlement. According to the observations, at thelipinary hearing stage the judges
discussed the merffsof the case in 45 out of 57 monitored ca&<es.

Table7

Caseswhen judgesasked the partiesto the proceedings for
additional information and/or evidence at preliminary hearing stage
(57 cases)

68.5%
39 cases

31.5%
18 cases

YES

*In 3.5% of monitored court proceedings,

26 According to the Article 13 of the APC the “Cousttall be bound to support the participants of piace in
eliminating formal offences committed with regartts claims filed, specifying unclear claims, reptagi
improper claims with acceptable ones, supplemenitiogmplete factual information, as well as prommli
explanations, which are significant in determinangl evaluating the merits of the case.”

%’ In 78.9% of the court proceedings monitored.
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Table8

Caseswhere third parties were subpoenaed by courts ex officio
(57 cases)

96.5%
55 cases

3.5%

YES NO

Table9

Cases when judges discussed the merits of the case and/or the
status of a disputes at the preliminary hearing stage

(57 cases)
78.9%
45 cases
21.1%
12 cases
YES NO
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Table 10

Cases when judges requested additional information or evidence
from the partiesto proceedings at the hearing on the merits stage
(52 cases)

69.2%

36 cases

30.8%
16 cases

YES

Table11

Cases when judgesrequested additional information or evidence
from third parties (52 cases)

78.8%
41 cases

21.2%
11 cases

YES
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» Equality of arms and the adversarial principle

The principle of equality of arms requires thatreparty is afforded a reasonable opportunity
to present his/her case, including the evidenceeuoonditions that do not place him/her at a
substantial disadvantages-a-vishis/her opponerff

Thus, the Courts need to ensure procedural equsdityeen the parties. Under international
standards: The proceedings should be adversarial in natureellence admitted by the

tribunal should in principle be made available be tparties with a view to adversarial
argument.®® In Azerbaijan’s domestic legislation, the prineipf equality of arms and the

adversarial principle are regulated by Articles IRyand 127 (VII) of the Constitution, and

Articles 11 and 15.1 of the APC.

In administrative cases, there is a particular asknfringement of this principle due to the
privileged position of the party representing th&t& administrationvis-a-vis ordinary

citizens.

The ECtHR ruled that the principle of equality ofna may be breached when a) a litigant is
faced with opponents who have advantages in resfericess to relevant informatidhp)
when the person holding relevant information préserthe applicants from gaining access
to, or falsely denied the existence of, documemissi possession which would assisted them
in legal proceeding! c) when the applicant could read the documentswas refused copies
of those documents, taking notes and using therdents in the Court proceedinisg)
when one party's right to call witnesses is retd in comparison to the right afforded to
other party” and e) when a law is passed in order to influehegudicial determination of an
on-going legal disput®

2 \Werner v Austrig1997] ECHR 92, para 6&o0éme and Others v Belgi&000] ECHR 250, para 1083. B.
v France[2001] ECHR 564, para 58. cited in Legal Digestrdérnational Fair Trial Rights, OSCE/ODIHR,
2012, p.110

29 Council of Europe recommendation on judicial rewief administrative acts, adopted by the Commitiee
Ministers on 15 December 2004, para. 4 (d).

**Yvon v. Francé2003)

3 McGinley and Egan v. United Kingdafh998)

32 Matyjek v. Poland2006)

3 Article 6 of the Convention does not explicitlyagantee the right to have witnesses called or athielence
admitted by a court in civil proceedings. Nevergiss| any restriction imposed on the right of ayptotcivil
proceedings to call witnesses and to adduce othidermce in support of his case must be consistétht tive
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Practice observed in the cases monitored

The Trial Monitoring Team in general observed ttiet Courts complied with the principle
of equality of arms by having granted or deniedriyethe same percentage of motions filed

by plaintiffs and defendants, respectively.

In general, it was observed that parties were tahicto raise motions at the preliminary
stage. The Monitoring Team noted that at 46 ouhef61 preliminary hearings observd,

the parties remained passive and did not raiseraipn while at remaining 15 hearings they
raised only 19 motions in total. On a positive ngtelges ensured equality of arms by
granting 10 out of 14 motions raised by plaintitiad 3 out of 5 motions raised by

defendants.

The findings were similar at hearings on the mefitse parties were also reluctant to raise
motions at those hearingraising only 17 motions at 52 hearings on the tméhe Office
monitored. The judges granted 9 of 14 motions dalse the plaintiffs and 2 of 3 motions
filed by defendants, thus complying with the prpieiof equality of arms.

Another important aspect of the adversarial prilecip participation of the parties at Court
proceedings. According to Article 15.1 of the AP@e parties may examine witnesses,
experts and representatives of administrative Isodiging Court proceedings. Therefore, in
order to ensure respect for the principle and lmaah party to ask questions, judges should
secure participation of the opponent party in theur€ proceedings. In this context, the
Monitoring Team observed that due to the absentkeoflefendant in 21 out of 52 observed

hearings’’ the plaintiffs could not examine the defendants.

In 71,1% of the cases observBahe judges discussed both factual and legal asmpédhe
dispute with the partieS. In 75% of the cases obsen®djudges gave the floor to the

requirements of a fair trial within the meaningpafragraph 1 of that Article, including the prinepf equality
of arms.Gryaznov v. Russi2012) para. 57

3 Arnolin and Othersv. Franc€007)

*n 75.4 % of monitored court proceedings

**n 72,5 % of monitored court proceedings

*”In 40.3% of monitored court proceedings

** In 37 out of 52 monitored court proceedings
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participants in order to present motions and/orssarttiate their motions or clairfis.In
96,1% of the cases obsen/&djudges provided full and equal opportunities te th

participants in order to exercise their procedrigits ™

4. Recommendations
TotheJudiciary

* The Office advises the Courts that are not ensuairfigll enjoyment of the right to
public hearing, by announcing date and time ofihgarin advance, to do it either on
a board, or through electronic screens install@tierrespective Court-buildings.

« The Office encourages judges to continue and iseredne exercise of their
inquisitional powers under the APC, by requiringnfr participants to Court
proceedings and/or third parties to provide reléwaiormation or evidence related to

claims.

* In order to increase compliance with the adverbanaciple, the Office advises the
judges to secure the participation of administeatbodies™ representatives in Court

hearings.

39 According to Article 64 of the APC, judges havelaty to discuss with the parties both factual asghl
aspects of a case.

40 In 39 out of 52 monitored court proceedings

“1 According to Article 63.3. of the APC, after expiag the substance of the dispute to the parjfietges
should give the floor to the parties to make matiand to substantiate these motions and/or any oliens.

42 In 50 out of 52 monitored court proceedings

3 According to Article 11.2 of the APC, judges shibateate equal opportunities to the participantthabthey
may fully exercise their procedural rights .
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Tothe Administrative Bodies
* The Office encourages the competent administrdtogies to timely make available
to Courts documents and information relevant to éffecient resolution of Court

cases.
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