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Executive Summary

This Handbook is intended as a simple tool providing basic guidance to judges on identifying
discrimination and rendering judgments. Even when a situation is clearly discriminatory, difficult
choices will have to be made about finding the best remedy. Should the case be brought before an
equality body, a civil or labour court, the police, or a labour, consumer or school inspectorate?
Would mediation vield quicker, less confrontational and more effective results? Can assistance in
formulating the claim be sought from an CSO or legal aid organisation? What type of evidence can
be used to prove discrimination? Are there specific types of evidence for discrimination claims?
What kinds of remedies are available in the many different proceedings? These are complex
questions and the answers have far-reaching consequences.

The Handbook hence provides a practical framework to assist beginners in this field It focuses on
giving victims the skills and knowledge to identify a situation that is illegal and to seek a remedy.
It strives to focus on practice instead of theory.

Why this practical focus? For the simple reason that the ultimate objective of anti-discrimination
legislation is to tackle discrimination in Macedonian society by enabling victims of discrimination
to seek justice and secure remedies against unequal treatment. In order to achieve this objective,
judges must be provided with practical tools and advice on how to apply anti-discrimination law
in practice.

Law enforcement officials, including judges need to know more about the right to equal treatment.
Surveys, including Eurobarometers, indicate a relatively low awareness of Anti-discrimination
Law. Not many cases are brought to the courts, equality bodies or other competent authorities.

Macedonian legislation provides strong protection from discrimination. It is only natural
that victims of any unlawful action want to have access to such a high level of protection. It is
important to bear in mind, however, that this protection cannot be accessed by anyone at any
time. It applies only to people treated unfavourably on account of a characteristic that usually
leads to discrimination in certain fields.
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At the same time, discrimination does not only occur at the individual level. It is often directed
against groups or communities and also arises from unequal social structures. The Non-
discrimination Directives provide the best tools to fight discrimination at the individual level.
However, if victims work together and involve non-governmental organisations, it is possible to
challenge structural discrimination.

The section dealing with the facts is central to the Handbook:
e what facts can support a discrimination claim (Basic information in a discrimination
claim);
e how to present these facts (The ‘three plus one steps’ to establishing discrimination
relying on the reversed burden of proof); and
e how to collect evidence to substantiate these facts (General and specific evidence).

The Handbook provides a useful summary of sanctions that can be imposed to remedy
discrimination.

Despite the complexity of national anti-discrimination law, basic questions are now clear and
simple. The uniform European definition of the many different forms of discrimination makes
it easy to identify unequal treatment. Similarly, its common sense approach to the personal
characteristics protected and the existence of procedural novelties - such as the reversed burden
of proof and the standing of non-governmental organisations - make challenges to discrimination
simpler.

Indeed, if and when national legislation appears vague or too complex, it is worth relying on
European non-discrimination law and jurisprudence from the very beginning of proceedings,
regardless of whether they are instituted before a court, an equality body or administrative
authorities. Even if a claim is not brought directly before a court, it may be referred there on appeal
or review from an administrative authority, inspectorate, or even an equality body. Arguments
based on European non-discrimination law can be made before national and international judicial
fora, such as the European Court of Human Rights.
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[. Introduction

The Handbook’s language is simple, it does not use footnotes and it strives to explain basic legal concepts to non-
specialists. It runs readers through the process of bringing a case, from collecting evidence through to making a
complaint at national level and up to making an application to the European Court of Human Rights (ECtHR). It includes
basic information on invoking European anti-discrimination law at the national level as well as on applications to the
ECtHR and the role of national lawyers in such proceedings. The Handbook explains the purpose and basics of the
concepts used in European anti-discrimination law as well as relevant jurisprudence. It also gives some examples
from EU Member States.

In order to stay on the practical side, we have provided practical tips, described typical scenarios for the application
of key concepts, provided examples based on domestic and European case law and indicated easy access to on-line
materials on basic issues. There are check lists in this Handbook to assist you in decision making and litigation. The
Handbook regularly relies on internet sources and we would like to encourage readers to search for information
beyond what is indicated.

The Handbook is composed of five main chapters:

Chapter II provides a background to Macedonian and European anti-discrimination law, and its key concepts;
Chapter III deals with definitions of protected personal characteristics, the areas in which discrimination is
prohibited, the legal meaning of discrimination and situations where discrimination may be lawful, as well
as discrimination-specific evidence and the rules making it easier for victims to establish discrimination;
Chapter IV explains how individuals can enforce anti-discrimination law with the help of non-governmental
organisations, trade unions and specialised equality bodies. It also deals with sanctions and remedies at civil,
administrative and criminal law as well as mediation;

Chapter V provides tools to invoke European anti-discriminaiton law in domestic and international
proceedings;

Chapter VI contains a list of handbooks in English languages.

As European and national non-discrimination laws are constantly changing, the Handbook can only serve as a very
basic guide. It focuses on key concepts and instruments, but includes references and links to sources more specific to
protected groups as well as to fields. Examples are provided in yellow boxes, useful links in green boxes, practical tips
in pink boxes and typical scenarios in orange hoxes.

The Handbook reflects case law and interpretation up until 30 October 2011. The author takes no responsibility for
the accuracy of the information found in the many external references and web-links in the text.

The Handbook uses the following fundamental references:
“ Wikipedia for the definition and detailed description of legal terms. Available in English at http://en.wikipedia.
org/wiki/Main_Page and in other languages as well.

Developing Anti-discrimination Law in Europe: The 27 EU Member States Compared (2009): a comparative
analysis published by the Network of Legal Experts in the Non-discrimination Field and available in English
at http://www.non-discrimination.net/content/media/Comparitive%20EN.pdf

Thematic reports and the European Anti-discrimination Law Review published by the Network of Legal
Experts in the Non-discrimination Field, including detailed legal analysis on disability and religion or
belief-based discrimination, indirect discrimination, structural discrimination against the Roma in state
education, and the meaning of housing and services under European law, available in English, French and
German at http://www.non-discrimination.net/en/publications?jsEnabled=1

Country reports on the transposition of the Non-discrimination Directives into national laws and on
remaining inconsistencies, summaries of case law and legislative reports prepared by the Network of Legal
Experts in the Non-discrimination Field, available in English in the ‘Latest documents’ section of http://
www.non-discrimination.net
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Combating Discrimination: a Training Manual, a manual including practical information on the basic structure
of anti-discrimination law in 24 languages and available at
http://www.migpolgroup.com/publications_detail.php?id=192

Strategic Litigation of Race Discrimination in Europe: from Principles to Practice: a strategic litigation manual
published by the ERRC, Interights and the MPG available at
http://www.migpolgroup.com/publications_detail.php?id=198

Activists and advocates - disability rights training programme, a disability rights advocacy handbook published
by the National Confederation of the Disabled People of Greece, available at
http://www.edf-feph.org/Page_Generale.asp?DocID=13356&la=1&langue=EN

Non-discrimination in International Law: A Handbook for Practitioners:, an international handbook published
by Interights, available at http://www.interights.org/handbook/index.htm
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II. Anti-discrimination Law

Useful links:
Website of the Macedonian Commission for protection from discrimination: http://kzd.mk
Access to European law: http://eur-lex.europa.eu/en/index.htm

Website of the Court of Justice of the European Union where cases can be found using the numbers
indicated in this Handbook: http://curia.europa.eu/jcms/jcms/j_6/accueil

Website of the Council of Europe Treaties http://www.coe.int/Iportal/web/coe-portal

European Court of Human Rights where useful information on instituting proceedings, various
reports and relevant documents can be found:
http://www.echr.coe.int/ECHR/Homepage_EN

HUDOC, the database of the ECtHR’s case law:
http://cmiskp.echr.coe.int/tkp197/search.asp?skin=hudoc-en

Access to the website of the Council of Europe Commissioner for Human Rights:
http://www.coe.int/t/commissioner/default_en.asp

European Commission against Racism and Intolerance (ECRI) of the Council of Europe, which
monitors problems of racism and discrimination, prepares reports and issues recommendations
to member States of the Council of Europe:
http://www.coe.int/t/dghl/monitoring/ecri/default_EN.asp

Treaties of the Council of Europe http://www.conventions.coe.int/

Tvpical scenarios:

European Union law is useful when it is believed to ensure stronger or more extensive protection

from discrimination than national equality legislation. It has been invoked for instance:

- to define disability as broadly as possible;

- to ensure wider protection from age discrimination both for old and young workers;

- to apply the reversal of the burden of proof to victimisation cases;

- to extend protection to associated discrimination on the ground of disability;

- to clarify that protection is due against a discriminatory job advertisement without an actual
application for the job.

The case law of the ECtHR ensures stronger protection as follows:

- the Convention is a living instrument which evolves by the ECtHR’s interpretation of its

provisions. The ECtHR has extended the rights afforded and has applied them to situations that

were not foreseeable when the Convention was first adopted (for example, it gives a very broad

definition of the notion of private life).

- as a result of such interpretation, the ECtHR has found that the ban on disrimination set out in

Article 14 applies, apart from the grounds enumerated in this Article, to sexual orientation, age,

nationality, birth and property.

A. Domestic legislation

In the country, citizens have the possibility to lodge so-called “Request for protection of human rights and freedoms”
when they believe that they have been discriminated on the grounds stipulated in the Constitution (constitutional

court procedure).
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Macedonia adopted specific anti-discrimination law in 2010" and the implementation of the new Anti-discrimination
Law started on 01.01.2011. Other remedies can be found in different laws.

Protection through criminal procedure could be initiated or undertaken based on Article 417 of the Criminal Code -
The racial and other discriminations. Grounds covered by this article are: the racial and ethnic origin. The missing
grounds are: disability, age, sexual orientation and religion or other belief. It is worth mentioning that first, the Public
Prosecutor could start the procedure. Once this institution estimates that they cannot undertake the proceedings
citizens could lodge a so-called ,Private Criminal Lawsuit’.

Protection through litigation could be undertaken in accordance with the Labour Law. The, recently amended
Labour Law? covers race, belief, disability, age, sexual orientation, and an open-ended list - sex, health condition,
membership of trade union, social origin, position of the family, property, or other personal circumstances.
Discrimination is prohibited in different fields: conditions for employment (criteria and selection); career promotion;
vocational training and qualification; working conditions, equal payment and working rights; dismissal; rights
of membership in the association of workers and employers, or in professional organizations. It prohibits any direct or
indirect discrimination, as well as victimization. Harassment, sex harassment and mobbing are to be considered
discrimination. The Labour Law stipulates shifted burden of proof in proceedings before the Court and provides
opportunity to claim compensation according the Tort Law.

The Law on Social Protection, adopted in June 2009, covers race and disability, as well as religion. It prohibits direct
or indirect discrimination and the ban is explicitly related to both public and private institutions for social care, there
is shift of the burden of proof. Yet, there are no provisions on harassment or mobbing. Remedies can be sought in civil
litigation and misdemeanour procedure. When the state inspection bodies detect cases of discrimination there is a
possibility for financial penalty (fine) of 3000-5000 EURO-s.

B. ECHR
B.1. Introduction

Founded on 5 May 1949 by 10 European States, the Council of Europe is an inter-governmental organisation, the
aim of which is to create a common democratic and legal area throughout the whole of the continent, ensuring
respect for its fundamental values: human rights, democracy and the rule of law. It should not be confused with the
Council of the European Union or the European Council, which are Institutions of the European Union. The Council
of Europe, based in Strashourg (France), now covers virtually the entire European continent, with its 47 member
countries and over 800 millions citizens. Its activities concern human rights, democracy, media and communications,
health, culture and cultural heritage, education, language, sports and youth. It has several institutions: Committee
of Ministers (decision-making body), Parliamentary Assembly (deliberative body), European Court of Human Rights
(adjudicative body), Congress of Local and Regional Authorities (consultative body) and Conference of international
NGOs. One of its main achievements, which is the same time a cornerstone of the system of human rights and
freedoms, is the European Convention on Human Rights. The Convention was signed on 4 November 1950 in Rome
and entered into force in 1953. To date, several additional protocols have been adopted, which added certain rights
to the Convention. They are binding on those States that have signed and ratified them. For example, in July 2003,
Protocol No. 13 introduced the abolition of the death penalty in all circumstances. In April 2005, Protocol No. 12
provided for a general ban on discrimination. Protocol No. 14, which came into force in June 2010, introduced smaller
judicial formation (single-judge) and empowered the three-judge committee to give judgments in cases coming within
well-established case-law. It also introduced the ,insignificant dissadvantage” as a new admissibility criterion.
Protocol No. 11 of 1998 transformed the supervisory system, creating a single, full-time Court to which individuals
have direct recourse.

The Convention is an international treaty of unprecedented scope under which the member States of the Council
of Europe promise to secure the fundamental civil and political rights, not only to their own citizens, but also to
everyone within their jurisdiction. Part I of the Convention (Articles 2-19) sets out a list of human rights and freedoms,
which observance is ultimately secured by the ECtHR. The Convention secures in particular: the right to life, the right
to a fair hearing, the right to respect for private and family life, freedom of thought, conscience and religion, freedom
of expression, freedom of assembly and association and the protection of property. It also prohibits in particular:
torture and inhuman or degrading treatment or punishment, slavery and forced labour, death penalty, arbitrary and
unlawful detention and discrimination in the enjoyment of the rights and freedoms set out in the Convention. In
addition to laying down a catalogue of civil and political rights and freedms, the ECHR set up a mechanism for the
enforcement of the obligations enterd into by the Contracting States. Part II (Articles 19-51) regulates the ECtHR, its

1 Official gazette N0.50/2010
2 Official gazette No. 16/2010
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structure, organisation and jurisdiction. The Rules of Court is another document which regules the procedure in
more details.

The European Court of Human Rights is an international court set up in 1959. It rules on individual (Article 34) or
State applications (Article 33) alleging violations of the civil and political rights set out in the ECHR. The ECtHR’s
judgments are binding on the States concerned and have led governments to alter their legislation and administrative
practice in a wide range of areas.

The number of judges is equal to that of State Parties to the Convention (currently 47). Judges sit in their individual
capacity and do not represent the State in respect of which they are elected. Their mandate is nine years without
possibility for re-election. Judges hear cases in four different formations: 1) single judge examines clearly inadmissible
applications (Article 27), 2) a three-judge Committee may rule by a unanimous vote on the admissibility and merits of
cases that are already covered by well-established case-law of the ECtHR (Article 28), 3) a seven-judge Chamber, which
rules by a majority vote, on the admissibility and merits of a case (Article 29), and 4) exceptionally, the Grand Chamber
of 17 judges, which hears cases referred to it either after relinquishment of jurisdiction by a Chamber (Article 30) or
when a request for referral has been accepted (Article 43).

Monitoring the ECtHR’s judgments in which a violation was found is the task of the Committee of Ministers, which
ensures that States take any general measures needed to prevent further violations (changing legislation, case-law,
rules of practice). It also makes sure that just satisfaction awarded by the ECtHR is paid to the applicants and, in
certain cases, that other concrete measures are taken to make sure full compensation is granted (such as reopening
procedures, lifting a ban or confiscation order, granting a residence permit etc.).

B.2. Discrimination
B.21.  Article 14 of ECHR

Article 14 is the last provision in the catalogue of rights and freedoms set forth in the ECHR. The respective provision
stipulates the prohibition of discrimination. Accordingly,

»The enjoyment of the rights and freedoms set forth in this Convention (emphasis added) shall be secured without
discrimination on any ground such as sex, race, color, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status”.

If the wording and the formulation of this provision are carefully considered, one can notice its accessory,
complementary role, i.e. it prohibits discrimination only in conjunction with the ,enjoyment of rights and freedoms
set forth in the ECHR”. The ECtHR shall not accept any allegations of discrimination to be admissible if applicants
invoke only this provision. Success is possible only if the applicant requests that violation of Article 14 is established
in conjunction with some other substantive provisions of the ECHR. It implies that this provision has a ,parasitic”
position with regard to the other substantive provisions of the ECHR. It does not exist independently and its application
is linked to the other rights and freedoms from the ECHR. Accordingly, in Marckx v. Belgium (1979), § 32, the ECtHR
stated the following:

LJArticle 14 complements the other substantive provisions of the Convention and the Protocols. It has no independent
existence since it has effect solely in relation to ,,the enjoyment of the rights and freedoms” safequarded by those provisions,,

However, it does not necessarily mean that Article 14 is a dead provision without a specific role in the practical
implementation of the ECHR. The case law verifies that the ECtHR can establish violation of Article 14 (in conjunction
with another provision) even in situations when there is no violation of the respective provision. It means that though
Article 14 has complementary nature, yet it has some specific autonomous meaning. Accordingly, in Rasmussen v.
Denmark (1984), § 29, the ECtHR held:

LAlthough the application of Article 14 does not necessarily presuppose a breach of (the substantive) provisions
- and to this extent it has an autonomous meaning - there can be no room for its application unless the facts at issue fall
within the ambit of one or more of the latter,,.

Given the afore mentioned, what really expands the application of Article 14 in practice is its broad interpretation
by the ECtHR in relation to the rights and freedoms set forth in the ECHR. Having such an interpretation, many
rights and freedoms, which are not explicitly listed in the ECHR do not fall outside of ambit of Article 14. In Okpisz v.
Germany (no. 59140/00, § 31), the ECtHR stated the following:
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LJArticle 14 comes into play whenever “the subject-matter of the disadvantage... constitutes one of the
modalities of the exercise of a right guaranteed”, or the measures complained of are “linked to the exercise
of a right guaranteed,,.

The ECtHR broad interpretation of certain rights and freedoms is most evident with regard to the right to respect for
private life from Article 8 of the ECHR. The respective right encompasses a range of other sub-rights or aspects of the
right to respect for private life, which are not explicitly listed in the ECHR, but the case law crystallized that they are
constituent part of the right to respect for privacy.

“The notion of ‘private life’ within the meaning of Article 8 of the Convention is a broad concept which encompasses,
inter alia, the right to establish and develop relationships with other human beings. It encompasses elements such as names
... gender identification, sexual orientation and sexual life, which fall within the personal sphere protected by Article 8 ...
and the right to respect for both the decisions to have and not to have a child.” (E.B. v. France [GC], no. 43546/02, § 43).

In this sense, according to the ECtHR interpretation, the general ban to employ people in the private sector, who had
cooperated with the secret services in the past, was an attack on the right to private life (Sidabras and DZiautas v.
Lithuania, nos. 55480/00 and 59330/00). Furthermore, the right to use the maiden name (which was important for
the applicant so that she can be able to successfully work as a lawyer) falls within the ambit of the right to respect
for private life (Unal Tekeli v. Turkey, no. 29865/96). Or, beyond the context of the right to respect for private life, the
ECtHR accepted that the obligation to be a lay-judge falls within the ambit of Article 4 of the ECHR (Zarb Adami v.
Malta, no. 17209/02).

Article 14 of ECHR, however, is open and stipulates that prohibition of discrimination shall not be secured only on the
grounds listed in the article. Accordingly, this Article shall secure the enjoyment of rights and freedoms set forth in
the ECHR without discrimination on the ground of ,any other status”. It implies that the provision encompasses an
open-ended list of discriminatory grounds, which are not explicitly listed; however they are part of this provision. It
emanates from the ECtHR case law, whereby besides the “protected’ grounds which are explicitly listed in Article 14
of the ECHR, the other discriminatory grounds shall also be the discrimination on the ground of sexual orientation,
gender, age, disability etc. (more details in the section on discriminatory grounds below).

When an applicant invokes a violation of Article 14 in conjunction with some other provision of the ECHR, the ECtHR
usually proceeds in two ways:

-first, the ECtHR examines the allegations in relation to the ,main” provision of the ECHR that the applicant complains
about. If the ECtHR establishes the violation of the respective provision, it may conclude that it would be unnecessary
to examine the allegations in respect of Article 14 separately (Airey v. Ireland (1979); Dudgeon v. the United Kingdom
(1981); Keegan v. Ireland (1994); Philis v. Greece (no. 1) (1991); Castells v. Spain (1992); Elsholz v. Germany [GC], no.
25735/94; Kroon and Others v. the Netherlands (1994)); and

- finds violation of Article 14 (in conjunction with some other provision) and shall no further deal with the ,main”
provision (Hoffmann v. Austria (1993); Burghartz v. Switzerland (1994); Gaygusuz v. Austria 1(996); Mazurek v. France
(1997)).

Common characteristic in the ruling of the ECtHR is that it shall proceed with the examination of the allegations in
respect of Article 14 of the ECHR ,,only if the difference in treatment with regard to the enjoyment of the concerned
right is obvious, and it represent a fundamental aspect of the case,, (Airey v. Ireland, 1979, § 30).

B.2.2. General prohibition of discrimination: Article 1 of Protocol No. 12

Article 1 of Protocol 12 of ECHR sets forth that ,the enjoyment of any right set forth by law (emphasis added) shall
be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national minority, property, birth or other status. No one shall
be discriminated against by any public authority on any ground such as those mentioned in paragraph 1.

It is obvious that this provision stipulates the same discriminatory grounds as Article 14 of the ECHR. However,
there is one essential difference in this provision, i.e. it prohibits discrimination in the enjoyment of ,any right set
forth by law”. The aim of this provision is to expand the prohibition of discrimination and its generalization not
only in respect of the fundamental rights and freedoms set forth in the ECHR, but also the rights and freedoms
set forth in the domestic legislation. In the Council of Europe (Explanatory Report to Protocol No. 12), it is stated
that this provision prohibits discrimination in the enjoyment of 1) all individual rights set forth in the domestic
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legislation, 2) any individual right arising from any obligation of the public authorities, 3) any right which results
from the discretionary authorizations of the state authorities and 4) any right that arises from any completed or
uncompleted action by the state authorities. This provision implies not only the obligation of the states that state
authorities prevent discrimination, but also discrimination that occurs in private-legal relations. The idea is that
Article 1 of Protocol No. 12 does not replace Article 14, but it should only complement its application given the already
established case law of the ECtHR. It does not annul Article 14, which is being further applied. Although these two
provisions may overlap, the ECtHR provides the final interpretation of the allegations in the light of the facts of the
case. Yet, one can conclude that the aim of Article 1 of Protocol No.12 is to eliminate the ,,drawback” of Article 14 by
setting forth a general prohibition of discrimination in the enjoyment of any right, regardless if it is set forth by the
ECHR. It does not stipulate a new principle of interpretation, new standard of protection from discrimination, but
only extends the ambit of the prohibition which is initially set forth in Article 14 of the ECHR. It can be expected that
when the applicant complains about discrimination in respect of the two provisions, the ECtHR would apply Article
14 if the discrimination refers to the enjoyment of particular right or freedom set forth in the ECHR. Otherwise, if the
case concerns allegations for discrimination in the enjoyment of a particular right or freedom which are not set forth
in the ECHR, the allegations for discrimination would be examined in respect of Article 1 of Protocol No. 12.

The afore mentioned is supported in Sejdi¢ and Finci v. Bosnia and Herzegovina [GC], nos. 27996/06 and 34836/06,
whichis the only case in which ECtHR established violation of Article 1 of Protocol No.12. The application was submitted
by two nationals of Bosnia and Herzegovina, one of them was Roma and the other one was Jewish. They complained to
the ECtHR that they had been discriminated against on racial, i.e. ethnic ground because they could not exercise their
passive electoral right, i.e. to run as candidates for members of the state Parliament and and the federal Presidency.
According to the Constitution of Bosnia and Herzegovina, only members of the three constitutional nations of Bosnia
and Herzegovina (Serbs, Croats and Bosnjaks) can run for these functions. ECtHR found violation of Article 14, and
in conjunction with the enjoyment of the right to free parliamentary elections set forth in Article 3 of Protocol No. 1
of the ECHR (concerning the possibility that they run for member of the Parliament) and violation of Article 1 of the

Protocol No. 12 (concerning the right to run for member of the federal Presidency).

C. European Union directives

There are 27 Member States of the European Union (EU), and the EU has four principal institutions that carry out its
tasks. The Council of the EU passed the Non-discrimination Directives that are the main subject of this Handbook the
Racial Equality Directive and the Framework Employment Directive. The European Parliament has been engaged in
the process of passing further directives in the field of non-discrimination. The European Commission’s main task is
to propose new legislation as well as to enforce existing European law and implement related policies. The Court of
Justice of the European Union (CJEU) interprets European law.

The EU has the power to legislate or take other action in certain areas, including non-discrimination. Such areas have
expanded over the years from primarily economic fields to social and political matters. Member States are subject
to primary European laws, including treaty provisions such as on equal pay and other pieces of legislation, such as
directives on sex, race, disability, and age discrimination or discrimination based on religion or belief and sexual
orientation.

One of the most important characteristics of the EU system is that its laws take precedence over domestic law within
its field of competence. This ‘supremacy’ of EU law entails that national courts must give priority (‘primacy’) to EU
law over inconsistent domestic provisions. The EU legal system is thus ‘supranational’ in character. This means that
unlike, for instance, the European Convention on Human Rights, EU non-discrimination law is not distinct from
domestic law, but is part and parcel of it and under certain conditions has direct effect. Not only can national courts
refer to EU law, they have an obligation to enforce it. Individuals can claim rights provided by European law in
domestic courts if the provision they invoke has direct effect.

Certain equality provisions of the Treaties are directly applicable in domestic courts and must be enforced by them
both against Member States and individuals. Directives also form part of EU legislation, but their application in
domestic courts is more complex. They bind Member States to achieving the result they envisage, but leave them a
time-period for transposition and a choice of implementing measures (form and method).

Prior to 2000, the European Union legislated in the field of equality and non-discrimination in relation to sex
and nationality. Non-discrimination on the basis of nationality was essential for a common labour market to be
established in Europe. A treaty provision prohibits discrimination on grounds of nationality in order to ensure the
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free movement of workers (Article 45 of the present Treaty on the Functioning of the European Union; ex-Article 39
of the Treaty Establishing the European Community, EC Treaty). Issues in this regard included the legal requirement
for foreign nationals acting as plaintiffs before national courts to give security for costs and lawyers’ fees and rules
discriminating against workers seconded by suppliers of services established in other Member States. The CEUJ held,
for example, that the above-mentioned treaty provision was directly applicable in the legal systems of Member States
so as to render inapplicable a provision in the French maritime code that required a certain proportion of the crew of
a French ship to be of French nationality (ECJ Case C-212/99).

The principle of equality of women and men was also considered important for ensuring that fair competition among
emplovyers in different Member States was not distorted by differences in employment regulations. A treaty provision
provides for equal pay between men and women (Article 157 of the present Treaty on the Functioning of the European
Union, ex-Article 141 of the EC Treaty). Directives relating to sex discrimination cover the field of employment. They
include council directives on equal pay (75/117), equal treatment in employment (76/207), social security (79/7), the
burden of proof in cases of sex discrimination (97/80), part-time work (97/81) and parental leave (96/34). The most
recent pieces of legislation on the ground of gender are:

- Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between men
and women in the access to and supply of goods and services: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri
=0J:L:2004:373:0037:0043:EN:PDF

- Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the
principle of equal opportunities and equal treatment of men and women in matters of employment and occupation
(recast): http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1:2006:204:0023:0036:en:PDF

Article 19 of the present Treaty on the Functioning of the European Union, ex-Article 13 of the EC Treaty, gives the
European Union specific powers to combat discrimination on grounds of sex, racial or ethnic origin, religion or belief,
age, disability or sexual orientation.

The Council has also passed two directives (referred to in this Manual as the Non-discrimination Directives), which
oblige Member States to introduce measures to eliminate discrimination:

Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treat-ment between persons
irrespective of racial or ethnic origin (the Racial Equality Directive) http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:32000L0043:EN:HTML

Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation (the Framework Employment Directive): http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:32000L0078:EN:HTML

The key concepts of the Non-discrimination Directives and other European equality law include the definitions of
direct and indirect discrimination and harassment; the prohibition of victimisation and instructions to discriminate;
the reversal of the burden of proof; reasonable accommodation for the disabled in employment; the defence of victims'’
rights by non-governmental organisations and trade unions; and effective, proportionate and dissuasive sanctions
including compensation. The practical use of these key concepts will be explained in this Handbook. Macedonia as a
candidate country of the EU has modelled its anti-discrimination Law on EU non-discrimination directives.
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[I1.1. Protected grounds - definitions

Macedonian anti-discrimination law applies to all persons, which means that protection is not conditional on
citizenship, nationality or residence status. It applies to both individuals and legal persons such as companies, public
authorities, local councils, etc. It protects various grounds from discrimination enumerated in Article 3 (Ground of
Discrimination), and repeated in article 5(3) within the definition of discrimination. It covers race and ethnic origin,
age, disability, religion, gender, language, citizenship, social origin, personal or social status, property status, health
condition, ,belonging to marginalized group’ (defining that marginalized group in Article 5(11)) and any other ground.

Most European states have chosen not to define protected grounds. A considerable number of states have opted not
to restrict their new anti-discrimination laws to the grounds specified in European anti-discrimination law. Others,
including Macedonia have made the list non-exhaustive by adding a phrase such as ‘or any other circumstance’. This
is a fundamental concern for victims: who is protected and who is not under anti-discrimination law?

This chapter specifies the personal characteristics, in other words the grounds of discrimination, on which claims
can be made. It provides simple definitions as well as definitions taken from international treaties.

Useful links:

Quick and easy source: http://en.wikipedia.org/wiki/Racism and related sites on sexism,
ageism, etc.
Domestic definitions from across the EU in country reports: www.non-discrimination.net

Practical tip:

Define protected grounds using the common, everyday meaning of words such as sex, race,
age, etc. In case of doubt, follow the interpretations used in national or international law.

Typical scenarios:

In the majority of cases, protected grounds can be easily and clearly defined. Some States may
define ethnic origin or disability very narrowly or recognise a group as religious rather than ethnic.
National laws may be divided in how they treat transgender people, protecting them under sex
or sexual orientation. Some national laws may protect Scientology and certain new age religious
convictions under religion and belief, whereas others do not. It is often worth challenging these
definitions.

Race and ethnic origin

This ground certainly includes race, skin colour, national or ethnic origin. It also includes Roma, Gypsies and
Travellers. Ethnic minorities are identified both by themselves and by others as people with a shared history, culture
and traditions, who possibly speak a minority language and adhere to a minority religion. One of the dividing lines
between race and ethnic origin is the length of time the given minority group has spent in a State. An ethnically
Turkish person would for instance be treated as a member of an ethnic minority in Bulgaria and of a racial minority
in Germany.

In national laws there may be overlaps between race and ethnic origin on the one hand and nationality, language,
religion and belief on the other hand. The term ‘race’ is defined in the International Convention on the Elimination of
All Forms of Racial Discrimination. This United Nations Convention has been signed and ratified by Macedonia, and
thus here

“racial discrimination” shall mean any distinction, exclusion, restriction or
preference based on race, color, descent, or national or ethnic origin. [our emphasis]
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Domestic law has provided its own definitions, for instance laws in Poland, Germany, Hungary and Latvia highlight
that a long shared history, cultural tradition, common geographic origin or descent, common language and common
religion etc. are all essential characteristics of an ethnic group.

Race and ethnic origin are among the protected grounds that are explicitly mentioned in Article 14 of the ECHR.

In D.H. and Others v. the Czech Republic [GC], no. 57325/00, § 146, the ECtHR stated that “racial discrimination is a
particularly invidious kind of discrimination” with “perilous consequences”.

In Timishev v. Russia, nos. 55762/00 and 55974/00, § 58 the ECtHR stated that “no difference in treatment which
is based exclusively or to a decisive extent on a person’s ethnic origin is capable of being objectively justified in a
contemporary democratic society built on the principles of pluralism and respect for different cultures”.

In Nachova and Others v. Bulgaria [GC], nos. 43577/98 and 43579/98, § 145 it further noted that“the authorities must
use all available means to combat racism and racist violence, thereby reinforcing democracy’s vision of a society
in which diversity is not perceived as a threat but as a source of enrichment ... where there is suspicion that racial
attitudes induced a violent act it is particularly important that the official investigation is pursued with vigour and
impartiality, having regard to the need to reassert continuously society’s condemnation of racism and ethnic hatred
and to maintain the confidence of minorities in the ability of the authorities to protect them from the threat of racist
violence”.

In Se¢i¢ v. Croatia, no. 40116/02, whereby a Roma person was brutally beaten by a group of unknown skinheads,
the ECtHR established the absence of an efficient investigation and violation of Article 14 in conjunction with the
procedural aspect of Article 3 of the ECHR, thus identifying that even in a situation when the violent act is committed
by private individuals (not members of the state security forces) States ,have the additional duty to take all reasonable
steps to unmask any racial motive and to establish whether or not ethnic hatred and prejudice may have played a
role in the events ..., The ECtHR further stated that ,treating racially induced violence and brutality on an equal
footing with cases that have no racist overtones would be turning a blind eye to the specific nature of acts that are
particularly destructive of fundamental rights”.

In Timishev v. Russia, the applicant was a Russian national with Chechen origin, who was prohibited by the Russian
authorities to cross through Republic of Ingushetia to go to Kabardino-Balkar Republic. The prohibition was based
on a verbal order issued by a high military officer, whereby no one with Chechen origin should have been allowed to
cross. The applicant succeeded to convince the ECtHR that the concrete case concerned discrimination on the ground
of ethnicity, that is, violation of Article 14 in conjunction with Article 2 of the Protocol 4 of the ECHR (freedom of
movement). The ECtHR closely examined the verbal order, given the fact that the ethnicity was not recorded in any
of the personal identification documents, because it was crucial to prove the existence of discrimination not only
against the people who were really of Chechen origin, but also the people who could be perceived that belong to that
ethnic group. Accordingly, the ECtHR accepted that the claimant had been discriminated against on the basis of his
ethnicity.

In D.H. and Others v. the Czech Republic [GC], no. 57325/00 u Orsu$ and Others v. Croatia [GC], no. 15766/03, the
ECtHR established violation of Article 14 in conjunction with Article 2 of the Protocol No. 1 of the ECHR (right to
education) because of disproportional placement of Roma children in specialized schools for children with special
needs, i.e. specialized classes within regular schools (see below the section on indirect discrimination). The ECtHR
established that such segregation had the effect of unjustified discrimination against Roma on the ground of their
ethnicity, and despite the fact that it had a legitimate aim (raising the educational level of Roma students), still it was
disproportional.

In Bekos and Koutropoulos v. Greece no. 15250/02, the ECtHR established violation of Article 14 in conjunction
with Article 3 of the ECHR concerning the procedural duty of Greece to conduct an efficient investigation whether
the inhuman treatment of Greek Roma by the police officers, while they were detained due to suspicion of having
committed a theft, was racially induced. The ECtHR established that in addition to the written statement of one of the
applicants that the policemen were using racial language against them, the report of the Greek Helsinki Committee
according to which there were 30 similar cases of physical maltreatment of Roma people, as well as reports from
other international organizations on alleged discrimination against Roma by the police, the authorities had done
nothing that could be reasonably expected in order to establish the truth whether the physical maltreatment was
racially induced.
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Disability

Disability is not defined in European anti-discrimination law. The CJEU ruled that ‘illness in itself’ does not amount
to disability, but that in the context of the Framework Employment Directive it must be understood as ‘a limitation
which results in particular from physical, mental or psychological impairments and which hinders the participation
of the person concerned in professional life’ (ECJ Case C-13/05 Chacén Navas).

Theories about ‘disability’ as a ground of discrimination are divided between the medical and the social model of
disability. National definitions rely heavily on the medical model. The Activists and advocates - disability rights
training programme describes thes