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AEN 1.
BKPCTEHO UCTTUTYBAHE
CMOPE[ HOBNOT 3AKOH 3A KPMBUYHA TMOCTATKA

1. TNABHA PACINPABA HACMPOTMU MNABEH NMPETPEC
1.1. BosepHu HanoMeHu

PechopMaTa Ha rnaBHaTa pacnpasa Co Liel 3a Hej3UHO NpepacHyBatbe BO LeHTpaseH
CTaMyM Of MocTankaTa BO TEKOT Ha KOj Ha KOHTPAAMKTOPEH HauMH U MpeKy
aKTMBHOCTM Ha CTPaHKWUTE Ke Ce U3BeyBaaT [OKa3UTe U BP3 OCHOBA Ha YTBPAEHUTE
MpaBHO peneBaHTHM hakTK, a MO OLEeHKa Ha M3BEeAEHUTE [OKa3K, CYAoT Ke AoHece
MpaBWIHa U 3aKOHUTa MPecyaa, NPeTCTaByBa BaXKEH aCMekT BO HOBUOT KOHLENT Ha
KpMBMYHATa MOCTarKa.

[MaBHMOT MpeTpec ce OANMKYBALIE CO JOMMHAHTHA yNora Ha CYAOT KOj MMalue
obBpcKa 3a yTBpAyBatbe Ha MaTepujasHaTa BUCTMHA, UCMIUTYBatE Ha 0OBUHETHOT,
COC/yllyBake Ha CBEAOLMTE M BelTauuTe, Na Aypu M U3BedyBare [OKa3W No
cnyxbeHa BOMKHOCT KOMLITO CTPaHKMTE BOOMLUTO He v Npeanoxune. TeXHeHUeTo
33 pefedMHMpabe Ha CylWTMHATa Ha rfaBHaTa pacnpasa Mpousferysa of
cornepyBatbaTa ieKa Bo MOCTOjHaTa KPUBMUHA MOCTArNKa rMaBHMOT NPETPec HaMecTo
LeHTpaneH CTaAMyM Ha NocTankaTa, BO MpaKTUKaTa, Ce NPeTBOPU BO KOHTPONEH
CTaAMyM Kaje LTO Ce NMpoBepyBa CETO OHa WTO 6UNo npe3eMeHo BO TEKOT Ha
ucTparaTa, Mpu WTO Cy[eYKMOT coBeT 0hopMyBa CTaB MO OAHOC Ha BUHATa M
eBeHTya/HaTa KpMBMYHA CaHKLMja Bp3 OCHOBA Ha CMIMCUTE Ha NpeaMeToT (hopMUpaHH
BO TEKOT Ha UCTparara.

Bo Hosuot 3K rnaBHaTta pacnpasa [o6WBa aKy3aTOPHU KapaKTepUCTUKK, ce
3aCHOBA BP3 aKTMBHOCTM Ha CTPAHKMTE KOM MpefaraaT 4 M3BeAyBaaT [OKa3uW Npu
WTO CYAEHETO Ce OABMBA KaKO Crop MoMery CTPaHKMTE CO HarfaceHa KOHTpa-
AMKTOpHOCT. Bo Baka mocTaBeHaTa rnaBHa pacnpasa cyfoT e ocnobogeH of
obBpcKaTa 3a yTBpAyBake Ha MaTepujasiHaTa BUCTMHA LUTO BOAM KOH HanywTakbe
Ha WHKBU3UTOPHUTE €IeMEHTH WTO Co3AaBaa 0b6BPCKa CyA0T CaMOMHULMjAaTUBHO

1 “CeralwHunoT 3aKoH" ce ofjHecyBa Ha 3aKOHOT 3a KpuBMYHa nocTanka of 1997 roamHa co cute
NOLOLHEXHU U3MEHU M [ONONHYyBaka, fAoneka ,Hosuot 3KIM“ ce ogHecyBa Ha 3akoHOT 3a
KpMBMYHa nocTanka goHeceH Bo 2010 roguHa.

@
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Oa npefnara goKa3su. Op oBa npousneryBa AeKa TOBApPOT Ha AOKaXYyBakhe€TO BO
HOBUOT KOHUENT Ha rfaBHaTa pacnpaBa nara Bp3 CTpaHKHUTE MpK WTO 06BUHK-
TeNCTBOTO UMa O6BpCKa na ja [OKa)Xe BUHaTa HajBOp € CEKAKBO pa3yMHO COMHEBaHbE.

Cenak, Mopa fia Ce Harfacu fieka rnaBHaTa pacnpaBa He e UMCTO aKy3aTopHa,
buaejku cynoT ja 3aapXKyBa pakoBOAHATa M KOHTPO/HATa (PyHKLMja LWTO e BaXHO
3a HempeyeHo OfiBUBAE Ha Cy[eHeTo, 0fJlyuyBatbe MO YCHWUTE MPUrOBOPMU Ha
CTpaHKMTe, MOCTaByBakbe MOjaCHUTENHM Npallakba Ha iMLaTa WTo Ce MCMUTYBaaT,
OfIP)XYBatbe pef U AMUCLMIMIIMHA BO CYAHMLATA U C.

BoepHo, BnijaHMeTO Ha UCTparaTa Bp3 rMiaBHaTa pacnpaBa BO HOBMOT KOHLENT e
MPUIMYHO HaMaIeHO CO HEMOXXHOCTA Ha CYA0T [ja MMa YBMA BO OHA LUTO CTPAHKUTE
ro npe3sese BO TEKOT HA UCTPaXKHaTa MocTarnka OAHOCHO BO TEKOT Ha UCTPaXHUTE
AejcTBuja Ha oabpaHaTa buaejku CyAeukmMoT CoBeT HeMa YBKS BO CMIUCH KOM COAPXKAT
M3jaBM OFHOCHO M3BECTyBaka Of IULLA CO KOM KOHTAKTMpase CTPaHKUTe TyKy MMa
YBUZ CaMO BO 3aMMCHWLM Of U3jaBM AafeHM Ha JOKA3HO POUMLLITE U MaTepujaHu
[I0Ka3u MOAHECEHM BO NMPUIIOT Ha 06BUHEHMETO.

Kako noBaxHM KapaKTepUCTUKM Ha rMaBHaTa pacrnpasa b1 MoXxene fa ce u3agojar:

= HanywTatbe Ha obBpcKaTa CyaoT Aa ja YTBpAyBa MaTepujanHaTa BUCTMHA M Aa
cobupa [oKa3m no cnyxbeHa LOMKHOCT,

= BOBE/yBatb€ aKy3aTOPHM (CTPAHEUKM) eleMeHTH BO YC/IOBM Ha OTCYCTBO Ha Kra-
CMYHa MOpoTa,

= AKTMBHOCT Ha CTPAHKMTE HACMPOTM MAaCUBHOCT Ha CyA0T BO TEKOT Ha [jOKa3HaTa
nocTanka,

= anocTpochupatbe Ha NpoLeaypanHaTa NPaBMYHOCT HAMECTO YTBPAYBakbe Ha Ma-
TepujanHaTa BUCTHHA,

= TOrofieMu MOXHOCTM 3@ €AHAKBOCT Ha OPYXKjeTO U HarnaceHa KOHTPaAMKTOPHOCT.

1.2. AkysaTopHa KpMBMYHa nocTanka

LenTa Ha pechopMaTa BO AeNOT Ha rMaBHaTa pacrnpaBa e KOHUMMMpatbe MofepHa
Ka3HeHa MocTanka, BO Koja Ke ce MouuTyBaaT YOBEKOBMTe MpaBa U cnoboau, Ho
Koja UCToBpeMeHo ke bupe LOBOHO edprKacHa M Ke 0BO3MOXKM PacTOBapyBatbe Ha
cynoT of, 0bBpcKaTa caMMOT Mo cnyx6eHa [LOMKHOCT fia ro pasjacHyBa CyyajoT.
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AKy3aTOpHVIOT 0611K Ha KpuBMYHaATa NocCTarka Ce 3aCHOBa BP3 aKTMBHaATa Y/iora
Ha CTPaHKHUTE BO co6|4pa|-beTo M Npe3eHTUPaHhEeTo Ha AOKa3unTe.

Aky3aTopHaTa KOHTPaJMKTOPHA MOCTanKa ce UMMIeMeHTUpa NPeKy KOHLLeNToT Ha
BKPCTEHOTO UCMUTYBake, b1Aejku 0BOj 06MIMK Ha MOCTanKa MoXe YCMewwHo fa ce
OCTBapy CaMo [LOKOJIKY MOCTOM CONMMAHA NOATOTOBKA Ha CTPAHKUTE 3a CYAEHETO,
YMELLHO 1 jaCHO Npe3eHTUpatbe Ha CIy4ajoT Npef CyAoT, UCIUTYBabe Ha CBeoLMTe
WTO CaMu 1 MPEANoXKUIe, HO U BKPCTEHO UCMUTYBakbe Ha CBEAOLMTE LITO T
npeanoXxuna cnpoTMBHaTa CTpaHa, HAaBPeMeHO MCTakHyBake MPUroBOPM Ha
MOCTaBEHM Mpallakba, aKTUBHO C/IefieHe Ha CETO OHa LITO Ce CyyyBa BO CyAHMLATA.
Co apyrv 360poBM, BKPCTEHOTO UCMUTYBatbe MPETCTaBYBa AeN Of CYAEeHEeTO Kora
OpaHUTENOT I’ UCNUTYBA CBEAOLMTE MPEAJIOKEHM Of AApYraTa CTPaHKa U BKPCTEHOTO
ucnuTyBate Tpeba fa ce chaTi Kako CTaauyM of MOCTaryBambeTO, @ HE CaMO Kako
MeTO[, Ha UCTIUTYBatbe.”

Aky3aTopHaTa nocTarnka 0BO3MOXyBa U3pa3eHa KOHTPaAMKTOPHOCT, eAHAKBOCT Ha
MPOLEeCcHUTe MOXHOCTM Ha CTpaHKMTE BO TEKOT Ha MOCTanKaTa, jaBHOCT W
HEeMoCPeAHOCT, KaKo M CMPOTUBCTaBYBake apryMeHTH CO WTO Ce OBO3MOXYBA
YTBPAYBakb€ Ha MPABHO - pefieBaHTHUTE (hakTh BaXKHM 3a [LOHECYBatbe 3aKOHMTa U
nMpaB1yHa npecyaa.

Kako 3abenelka Ha MELIOBUTHOT TUM CyAcKa MOCTaNKa ce HaBeAyBa HEMOXHOCTa
3a YTBpAYBatbe Ha MaTepujanHaTa BUCTUHA M NpUchaKakbeTo Ha aHIMOCAaKCOHCKUTE
MHCTUTYTU MMa 3a NOC/IeAMLA CBPTYBake Ha (hOKYCOT Of BUCTMHATA KOH Npoueay-
pasHaTa NpaBUMYHOCT. TeOpUMTE LUTO MHCUCTUPAAT BP3 MPABUYHOCTA MoaraaT TOKMY
Of TOA AieKa CyAeHaTa He Ce CUrypeH HauWH fia ce OTKpMe BUCTUHATA, buaejKu Bu-
CTMHaTa 3a TOa LITO HABUCTMHA CE CITyuMNIO YECTO HEMa a MOXeE [ia Ce Ao3Hae U
OTTyKa 0cobeHo e BaxHO Aa ce obesbeau NpaBuyHa NpoLeaypa 3a pellaBatbe Ha
KpPUBUYHMTE CIOPOBM.>

KoHuenToT koj npecdepupa npouesypanHa NpaBUYHOCT ja anocTpodupa KOHTpa-
AVKTOPHOCTA KaKO METO/ Ha M3HEeCyBatbe Ha Te3nTe Ha 0OBMHWMTENCTBOTO W OA-
bpaHaTa, Npy WTO BUCTUHATA Hajaobpo Ke ce OTKpMeE aKo MHULMjaTUBATA BO MU3HA-
OfakbeTO U NPE3EHTUPAHETO Ha AOKA3UTE UM Ce MPEMYLUTH Ha CTPAHKMTE, a OLieHKaTa
Ha [JOKa3uTe ce JOBepU Ha CYAOT KOj Ke MMa yliora Ha NMacuBEH U HempuCTpaceH
OLleHyBay 1 NpecyayBsau.

2 Marcus Stone, Cross-examination in Criminal Trials, Tottel Publishing, 2009, Marcus Stone,
Cross-examination in Criminal Trials, Tottel Publishing, 2009, ctp.1.

3 [I-p FoppaH Kanajymes, Bosenysatbe Ha aky3aTopHa KpMBMUHA MOCTAMKa CO BKPCTEHO MUCMpa-
wysatbe, MPKK, 6p. 2/2009, cTp. 285-312.

@
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AKy3aTOpHMOT HaTMpeBap Npes CyaoT e CBoeBMAEH 06/1MK Ha Urpa BO Koja BUCTUHATA
He Mopa cekoral ja nobepu. 3aToa ce TBPAM AeKa aKy3aTOPHUTE CUCTeMM ce ho-
KycupaaT Bp3 AOKa3uTe, a KOHTUHEHTaNIHWTe BP3 BUCTUHATA.!

Cenak ce HaBefyBaaT 3abenewKu u PU3nLn Kon ja cnepat U aKy3aTopHaTa NoCTarka
- aKy3aTOPHMUTE CUCTEMU CO HarnaCeHoTOo Yy4eCTBO Ha CTPAHKUTE BO [JOKAXXYBaHETO
Ha HUBHUOT cnyqaj MMaaT COMCTBEHN I'IpO6J'I€‘MI/I BO yTBPpAYBakheTO Ha BUCTUHATA,
6u1no 3atoa LWTO €[HaTa WiKn BeTe CTPaHM MOXXe HaMepPHO KpKue peneBaHTHM AOKa3Uu
Ol TaKTUYKMN NPUYNHU UK 3aTOa LWITO €AHaTa O CTPaHKUTe (O6I/NHO 06B|/IH€'TVIOT)
MOX€ Oa MMa HeafeKBaTeH NMpucCTtan Ao CpeAactBaTa UM eKCNepTCKOTO 3HaeHwhe
LITO Ce 6apaaT KaKO MPOTMBTEXA Ha apryMeHTmnTe o4 CNpOTMBHATA CTpaHa.5

KoHuenToT Ha mpaBuyHOCTa noapasbupa cyaewe BO Koe [oKa3uTe MOAMIOXHM Ha
KOHTPaAMKTOPHO TecTuparbe Ke bUAaT Npe3eHTUpaHu npen HempuUCTpaceH Cyp.
MpaBoTo Ha 06BMHETMOT Ha MPaBMYHa MOCTaNKa Taka e NPaBo Ha YecHa LWaHca fa ce
bpaHu NpoTHB ApxaBHKUTE 06BKUHEHH]a.® Of Apyra CTpaHa, NPaBOToO Aa Ce Npe3eHTUpa
opbpaHaTa ro yHanpeaysa 1 ro NoTTMKHyBa bapareTo Ha BUCTUHATA,” a noTpebata
[ia Ce pa3BujaT U Npe3eHTUPaaT haKTUTE Ce KapaKTepu3MPaaT Kako thyHAaMeHTaHU
33 MHTErpuTeTOT M AloBepbaTa Ha jaBHOCTa BO Ka3HEHOTO NPaBOCYACTBO.8

2. YNIOTATA HA CTPAHKUTE U CYLOT HA TJIABHATA PACIMPABA

HoBuWoT KoHLenT Ha rnaBHaTa pacnpasa NMPEeTNoCTaByBa aKTUBHA Y/iora Ha CTpaHKUTE O
Koun ce 6apa He CaMO 3Haeme, TYKY 1 UCKYCTBO, YMELLIHOCT, OCTPOYMHOCT, NPEUU3HOCT U
YBEP/IMBOCT BO MNOAIOTOBKATa M MPE3EHTUPaETO Ha AOKa3uTe npen cynor. OcobeHo e
Ba)XHO [a Ce HarnaCu AeKka BKPCTEHOTO UCMNUTYBaHE 6apa MoYnTyBarb€ Ha NpasusiaTa 3a
[O03BOJIEHOCT M PeNneBaHTHOCT Ha AOKa3ute 6es3 ornep 3a KOja CTpaHKa BO MOCTarkata
CTaHyBa 360[).9 OTI'YKa, Te3aTa Ha NoHeHeTO 0HOCHO Ha o,u,6paHaTa MOXe [a Ce 3aCHOBa
CaMO Ha JOKa3uTe KoM CyaoT ' A03BOJTUNT KaKO PeNeEBaHTHM M CO MOYUTYBakbE Ha NMPOLECHUTE
npaBua 3a Npe/iarakbe U U3BeAyBakbe Ha [JOKa3UTE. Osa e I'IOTpe6HO 3a CTpaHKaTa fa
MOXXe MpPaBM/THO fda ro rpafan COrncTtBeHNOT cnyuaj, HO 1 HaBepeMeHO U NPaBUNHO fa ce
CNPOTUBCTaBU Ha ,El,ejCTBI/IjaTa LUTO ' npesiara OQHOCHO npe3emMa CripoTMBHaTa CTpaHKa.

4 Kanajlmes/ Panuesuk-Byukosa/dumutpoBcku/ ButaHos/ TpajaHoBcKa, [peypefyBatbe Ha rnas-
HWOT npeTpec Bo Penybnunka Makegonuja, MRKK, 2-3/2008, ctp. 213-234.

5 Buam J. McEVAN, Adversarial and Inquisitorial Proceedings, so: R. BULL/ D. CARSON (Eds.)
Handbook of Psychology in Legal Contexts, Wiley, Chichester, 1995.

¢ Bugu Chambers v. Mississippi, 410 U.S. 284, 294-95.
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MopenoT Ha aKy3aTopHa MocTanka co BKPCTEHO UCMUTYBatbe bapa BUCOK CTemneH
Ha NpochecHoHanHa eTMKa Ha CTpaHKMTE BO MOCTarkKaTa Koja Npou3nerysa of Ko-
[eKCUTe Ha OfIHeCyBatbe, TpaAuLMjaTa U NpaKTUKaTa.’

ObeuHuiuenciueoitio MMa 0COHEHO M3MEHETa yNiora Cropef, HOBUOT CUCTEM Ha KpH-
BMYHa nocTanka. Of Hero ce ovekysa fa bupe pakoBofeH opraH BO TEKOT Ha
MCTpaXKHaTa MoCTamnKka BO OAHOC Ha JpYr1Te OpraHu CO UCTPaXKHU OBNTACTyBakba, a
BO TEKOT Ha MocTarnkaTta Aa buae akTMBHa CTpaHKa YMja rnaBHa obBpcKa e fja ja
AoKaxe BUHaTa. O6BUHMTENCTBOTO MMa TOBAp Ha JOKaXyBake Ha BUHATa M 06BpCKa
Aa MpoHajae, MPeanoxXxu U U3Bede AOKAa3W CO KoM BMHATa Ha 0OBMHETMOT ce
[0KQXXyBa HafIBOP O/ CEKAKBO pa3yMHO COMHeHwe. O acrekT Ha npodhecoHanHaTa
eTMKa Ha 06BUHUTENUTE, 0COHEHO e BaXKHO THe [ia ro NpeTCcTaBaT ClyyajoT CO Len
i@ My MOMOTHAT Aa CYAOT Aa AOHeCe NpaBWUYHa NPecya, a He NPe3eHTUParEeTO Ha
C/y4ajoT a e HAaCOYeH KOH JOHEeCyBae OCyAuTeNHa npecyaa.'!

Bo chyHKuMja Ha AOKaxKyBatbe Ha BUHATa OOBUHUTENCTBOTO MPpUbUpa MaTepujasHu
[I0Ka3u, pa3roBapa CO MOTeHUMjaNiHW CBEAOLM, Mpe3eMa BelTauere BO TeKOT Ha
MCTpaXKHaTa MOCTanKa, Npefara oApXyBarbe AOKA3HO POUMLLTE aKO OLIeHM [eKa
3a Toa ce MCronHeTH ycnosute Wwro rv npegsuaysa 3KIM a gokasoT e of ocobeHa
BaXXHOCT 3a ,Te3aTa Ha 06BMHYBaHeTO".

AKTMBHaTa ynora WTo Ce 04YeKyBa O 06BUHUTENCTBOTO NPEeTNnoCTaByBa OCTPYyYyBake
Ha 0bBUHUTENMTE 34 UCMAUTYBakbe Ha NIllaTa BO TEKOT Ha MNaBHaTa pacnpaBsa. Osa
e 0cobeHo BaXHO 6I/I,El,€‘j}’(l/l BO AocCerawHMOT CUCTEM UCNUTYBAHETO 3a I'IOTpe6VITe
Ha O6B|/IHVITeﬂCTBOTO, BO HajroneMa Mepa, ro spuwelle cynor.

HoBuoT cucTeM Ha rnaBHaTa pacnpasa bapa of 06BUHUTENOT rpafete Ha ClyyajoT
npeky fobueHUTe OAroBOPU Off CBEAOLMTE W BELUTALMTE, LITO NPEeTNOoCTaByBa yMell-
HOCT BO (DOPMYNMpPatbe Ha MpaLlakbaTa U HUBHO CMCTEMATM3MpPatbe BO KOXepeHTHa
LLe/IMHa, HO M CONMAHA MOAroTOBKA 3a Haf0BP3YBatbe Ha MpallatbaTa Ha NPeTX0AHO
nobueHnTe 0AroBOpH, a Cenak BO PaMKMTE Ha MOATOTBEHWUOT KOHLENT Mpaluakba
Ko Tpeba aa buaaT noctaBeHu.

O6BMHMTENCTBOTO, MCTO TaKa, Ke Mopa YCMEewWwHo [a ja ocTBapyBa ynorata npw
BKPCTEHOTO MCMUTYBatbE Ha CBeJOLUMTE Ha oabpaHaTa MCKOPUCTYBajKU T cnabuTte
CTpaHu Ha ,Te3aTa Ha oabpaHaTa,, WTO 0OBMHUTENOT MM BOOUMN BO TEKOT Ha Au-
PEKTHOTO UCMMTYBakbEe Ha CBEAOKOT Of CTpaHa Ha bpanuTenot. O6BMHUTENOT MOpa

10 Stone, on. uuT., CTp. 2.
11 Stone, on. uut., cTp. 3.
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Oa CTaHe CBeCeH iIeKa HErOBUOT Heycnex Aa ja OOKa)Xe BUHaTa OHOCHO HeyCrnexoT
Oa npe3eHTupa yBepnmen 4OKasn npen cynor Ke BOAM KOH [AOHeCyBak€e ocnobo-
AOuTeNHa npecyfa Wro Ke 3Hauu arcoyTeH Heycnex Ha 06BMHUTENCTBOTO.

OgbpaHaitia Mopa aa buae oaNMUHO MOArOTBEHA [la MM OCMOpPYBa TBPAEHATA Ha
06BUHUTENCTBOTO, [1a MM AUCKPEAMTUPA CBeOLMTE Ha 0OBUHUTENCTBOTO BO TEKOT
Ha BKPCTEHOTO UCMMTYBatbe, [a MPOHAora 1 NpeAnara oKasu Co Kou Ke ja NoTKpenu
,Te3aTa Ha ofbpaHata”.

OpbpaHaTa Mopa Aa Hampasu MPOLEHKa Aanu Ke NMpUCTanu KOH Mpu3HaHKe 3a
BMHA, Aanu Ke MPefioXu OfHOCHO Ke NpucaTh MHULMjATMBA 3a BKIyUyBake BO
rmocTanka 3a CroroayBate CO jaBHMOT 0OBMHUTEN OJHOCHO Aanu 06BUHETUOT Ke
Ce jaBM BO y/iOra Ha CBeOK BO COMCTBEHUOT ClyYa;.

OpbpaHaTa Ke Mopa HaBpeMe, YCrelIHO 1 epMKacHO fia Npe3eMa UCTPaXHM AejcTeuja
BO KOpUCT Ha oabpaHaTa, la ce NoAroTByBa 3a CMPOTUBCTABYBate apryMeHTH Ha
C/Ty4ajoT LUTO FO Npe3eHTUPano 06BUHUTENCTBOTO.

MounTyBajkM ja NpochecMoHanHaTa eTuKa bpaHUTENoT Mopa fAa Ce BO3APXM Of
npe3seHTUpatbe NaXKHW/HEBUCTUHUTM JOKAa3M OAHOCHO Of OCMOPYBatbe Ha BUCTUHUTH
[I0Ka3M WTO M U3Hen 06BUHUTENOT.

N op 6paHuTENOT Ke Ce 04eKyBa YCMeLHo CrpoBeayBatbe MPBUH Ha AMPEKTHOTO, a
MoToa M Ha BKPCTEHOTO ucnuTyBake. OcobeHo Ke buae BaXHO aABOKATOT Aa I
,JJOBU" TpelKnTe Ha 0OBUHUTENCTBOTO, [a ja UCKOPUCTYBA HECUIYPHOCTA Ha
CBeAoLMTE Ha 06BUHMTENCTBOTO, CO MOMOLL Ha TEXHUYKUTE COBETHULM 1A ja HaManu
[I0Ka3HaTa BPEAHOCT Ha BELUTAYeHETOo WTO He OAM BO MPUIOT Ha 0OBMHETHOT, fa
MCTaKHYBa YCHU MPUIroBOpPU LUITOM CMeTa [ieKa e NMOCTaBeHO He03BOIEHO MpaLlakbe
WNW [1eKa o CBeJoKOT ce bapa MUC/ete HAaMeCTo NepLenumja u Ch.

Cygoiti 3a NpBnaT Ke ce 3aMo3Hae Co Cy4ajoT BO TEKOT Ha MaBHaTa pacnpasa, Co
Orne Ha HEKOHTPAAMKTOpPHATa MUCTpaxkHa noctanka. CynoT e nacueeH apbutep
Koj Ke ro cneau 13BeflyBatbeTO Ha [OKA3UTE LUTO CTPAHKMTE M1 NPeaioxune a Toj
M ofobpu, Ke ce rpUXM 3a KOPEKTHO BOAEHE Ha NOCTanKaTa, Pef U AUCLMIIMHA
BO CyAHMLATa, MOYUTYBakE Ha YrnefoT U AOCTOMHCTBOTO Ha YYECHULMTE BO MO-
ctankaTta. Co admpMaLmjaTa Ha 06BMHETUOT KaKO aKTMBEH CYDjeKT CO CMTHM MpaBa
BO MocCTankata, CyfoT ce ocnoboam o4 naTepHaIMCTUYKMOT OAHOC cripeMa 06BK-

12 Stone, on. uut., cTp. 3.
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HETMOT, MpU WTO CYAOT Ke Tpeba Aa ce aKTUBMpPa CaMo Toral Kora ogbpaHaTa Ke
ce nokaxe HecnocobHa 3a cojaTa ynora.

CymoT noBeKe HeMa obBpcKa Aa Npeanara 1 u3Beaysa Aokasu, Ho 3KIM npeasuaysa
CaMo efiHa MOXHOCT KOra Mo 3aBpLUyBatbe Ha [JOKa3HaTa NocTarka, a no npeanor
Ofi CTpaHKUTE UMM Mo CNyXKb6eHa AOMKHOCT, CyA0T MOXE [la Hapeay Cynep BeluTauyere
CO LieJ1 33 OTCTPaHyBakbe Ha MPOTMBPEUHOCTUTE BO HAOAMTE U MUC/IEHATa Ha BELITH
WAM CTPYYHM NWLA [afeHu BO TEKOT Ha AoKasHaTa noctanka. OBOj UCKNyJoK e
npenBUAeH CO Len Aa ce OCTpaHaT BOOYEHM MPOTMBPEUHOCTM BO HaoauTe Ha
BELUTUTE M CTPYYHWUTE NMLA, @ HE M BO MCKA3MTe Ha CBeJoLMTe.

CuTe HaBeeHM acneKTH WTO ja AecMHMpaaT yaoraTa Ha CyAoT, MOXe fia ce BbpojaT

BO eiHa 0f CNefHMBe (hYHKLMM Ha CYROT:

= KOHTPOJHA - C& FPUXM 3a 3aKOHUTO MOAHECYBatbe M U3BEAYBakbe Ha [OKa3nTe,
OAiNyyYyBa 3a J03BO/IEHM M HEL03BOJIEHM MpaLLatba U MPUrOBOPM Ha CTPAHKMTE,

= paKoBOAHaA - MPMUMa MPeAIo3n Ha AOKa3M o CTPaHKMTE, OA/yYyBa 3@ HMBHATA
[IOKa3Ha C1/a M PakoBOAM CO MPOLLECOT Ha HUBHOTO M3BefYBatbe,

* TapaHTHa - Ce TPMXM 3a MOYUTYBabe Ha OCHOBHUTE NMpaBa M cloboam 1 Ha 06Bu-
HeTMOT M Ha CUTe AAPYr1 YUeCHULM BO MocTankaTa.

3. [AUPEKTHO, BKPCTEHO U AONONHUTENHO UCTTIUTYBAKE
3.1. OnwTH HanoMeHu

Co uen pace ,u,o614e Le/oCHa NpeTCTaBa 3a HAYMHOT Ha UCMUTYBakbE, 3a CMMUCNaTa
M CYWTMHaTa Ha BKPCTEHOTO UCMNHUTYBak€e I'IOTpE6H0 e fa ce o6pa3no>|<aT Tpute
MOXHHU 06}'IVILI,I/I Ha UCNnUTyBakbe KOM Ce HAAOMOJIHyBaaT N YHMHAT LeJInHa. ﬂopa,u,m
aKTUBHaTa YNora Ha CTPaHKMNTE BO UCMNTYBaHETO, TPUTE obnuka Tpe6a [a Cce aHa-
NiM3npaat n o6pa3no>|(aT 01 aCNeKT Ha ynorata Ha 06BMHUTENOT U 6paHI/ITe}'IOT.

Co uen 3a ycrnewHo MCNuTyBatbe, MOTPebHO e ceKoja CTpaHKa [Aa ro NoAroTeu
CBOjOT CBE[I0K 3a TEKOT Ha AMPEKTHOTO UCTIUTYBatkbe, a 0CODEHO 3@ BKPCTEHOTO MC-
MUTyBatbe KOE € BaXKHO 33 KpeAMOUNUTETOT Ha CBeOKOT KaKo IMYHOCT HO M 3@ [0-
Ka3HaTa BpeHOCT Ha lafleHWoT uckas. [puToa, o1 CBeAOKOT He Ce O4YeKyBa Aa fafe
NaXKeH UCKa3, 1a KaXkyBa HEBUCTMHM BO MPUIOT Ha CTPaHKaTa LTO ro NpeAnoxXuna,
TYKy NOTpebHO € Toj NpeLu3HO a OAroBapa Ha NpallatbaTa BO TEKOT Ha IMPEKTHOTO

13 Kanajimes/Panuesnk-Byukosa/duMutpoBcku/ButaHos/TpajaHoBcka, MpeypenyBatbe Ha rnas-
HWOT npeTpec Bo Penybnuka MakenoHuja, on.LuT.

@
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UCMUTYBatbE, Ja Ae/yBa CUIYpPHO U CMUPEHO, Aa He ce 36yHU MpU BKPCTEHOTO
UCTUTYBakbE, la He MOKaXe HeCUrYPHOCT, HEKOHCEKBEHTHOCT BO MCKA30T M CIUYHO.

Mopa pa ce Harnacu yMelHOCTa Ha CTPaHKMTe MpallakaTa WTo MM NocTaByBaaT
Aa Ce Ha[LOBP3yBaaT Ha NPETXO4HO KaXaHOTO Of CTPaHa Ha UCMUTYBAHOTO NiULLE, a
cenak T1e aa b1aaT Bo KOHTEKCT Ha MOArOTBEHWTE Npallakba KoM ja paspaboTysaat
¥ NOTBPAYBaaT Te3aTa WTO CTPaHKaTa ja 3acTanyBa, fia Ce KOHLEeHTPUPaaT Ha efjeH
aCreKT na 0TKaKo Toj NoApobHo Ke ce NoTBpau, objacHu, enabopupa, fa ce NpeMmuHe
Ha NpaLuakba CBP3aHu 3a APYr aCNeKT 04 HACTaHOT KOj OAM BO MOJI3a Ha CTPaHKaTa
KOja MCnuTyBa.

CTpaHKMTe MOpa Aa 6|/I,U,aT BHUMaTE/THU CnyLlaTesin 3a Aa 6VI,D,aT ,U,O6pl4 MCNNUTYBauYMW.
OBa 3HauM geka MOpa 0cobeHO BHMMATENHO fa ce cnefat oAroBopute WTO U
[aBa JIMUETO BO TEKOT Ha ANUPEKTHOTO UCMNTYBakbE, KOE Ce O[1BMBa KaKO PaCKaXXyBae
Ha nepuenuumte WTOo ' UMa CBEAOKOT 3a HAaCTaHOT, CO UeNn Aa MOXe YCMneLwHo Aa
' CPOYM HaCoUYyBayKKUTE Npallatba BO TEKOT Ha BKPCTEHOTO NUCTMUTYBAbE.

CTpaHKM1Te MOpa Aa HayyaT Aa He MaHWUheCTUpaaT eMOLMM BO TEKOT Ha UCTIMTYBAHETO
KaKo LUTO Ce Ha NpuMep, HepBO3a, bp3atbe, HETPMENMBOCT Aa Ce [OC/yLla CBEOKOT 10
Kpaj, 36YHeTOCT, 3aLpBeHeTOCT, 3a60paBeHOCT, PaceaHOCT, HeNMoAroTBEHOCT U CIl.

Op opyra cTpaHa, Tpeba fa ce 3Hae KaKo [la Ce MCKOPUCTAT BaKBMTE MaHUdecTaLmm
Kaj cBeoKoT, ocobeHo Kora Toj ke ce 30yHu, Kora oaberHysa fia fafie AMPeKTeH
OAroBOP Ha NMOCTAaBEHOTO Mpallatbe, Kora He ce CeKaBa LUTO TOYHO KaXan BO TEKOT
Ha AMPEKTHOTO UCMIUTYBatbE, KOra HAMEeCTO nepLenumja Ke NoYHe a AaBa CONCTBEHM
MUCIIeHa M TONKYBakba LUTO Of HEFO He Ce 0YeKyBaaT, HUTY e TOj KOMMETEHTEH 3a Toa.

3.2. [IupeKTHO UCNUTYBaHE

[IMpeKTHOTO UCTIUTYBatbE € NMPBUOT 0BNIMK Ha UCMIMTYBatbE KOe CNYXKM 3a LobMBabe

CO3HaHMja 3a HAaCTaHOT MPEKy UCMUTYyBatbe Ha CBEAOLMTE Of CTPaHaTa WTO '

Npeanoxuia Kako cBeoLu Bo KOHKPETHATa KpUBMYHA NocTanka. [upekTHoTo uc-

nuTyBatkbe nogpasbupa:

= UCMUTYBatbe Ha COMCTBEHWUTE CBEAOLM,

= TOCTaByBake KpaTKW Mpallatba O Len Aa ce fobujaT onwmMpHU 0AroBOPU Of
CBEJ0KOT,



Jr ‘CROSS EXAM 01 MK [R3] 24.02.2011 13:21 Page 19 @

BKPCTEHO MCINNTYBARE - MPUPAYHMK 3A TTIPAKTUYHAPK 19

= MpaliarbaTa Tpeba ga buaat cTpyKTypUpaHu cnopep akT1Te Ha CyyajoT U aa
Ce HaJl0BP3yBaaT Ha MPETXOHO [afIeHUTE O[IrOBOPH,

= cBegouuTe Tpeba [a ce MOAroTBaT 3a UCMUTYBatbe bUALjKM AMPEKTHOTO UCMK-
TyBatbe e OCHOB 3a BKPCTEHOTO UCMUTYBatbe.

HaunHOT Ha nocTaByBatbe Ha MpallatbaTa NpallatbaTa He CMee 1a Ce HaBedyBauKM
O[IHOCHO CYreCTMBHM, TYKy MOpa [la Ce KpaTK1 1 Aa ce 6apa NMLLETO LITO Ce UCMUTYBA
[a packaxe, fla 06jacHW, 0HOCHO [a OMMLLE LITO 3Hae 3a HAaCTaHoOT.

Mpu BMPEKTHOTO UCMIUTYBatbE Ce 0UYeKyBa enabopauyja o IMLETO WTO Ce UCMUTYBa
M 3aToa Npawatata ce onwTu. [peKy AMPEKTHOTO UCnUTyBake Tpeba aa ce
OArOBOPYM Ha aCMeKTUTe Ha HAaCTaHOT KoM [aBaaT OAroBOP Ha MpallaraTa: Koj e
CTOPUTENOT Ha MHKPUMMHUPAHMOT HACTaH, KaJie M Kora TOUHO Ce OfMrpas HaCTaHoT,
KaKo e CTOPeHO KPUBMYHOTO €S0 M CO KOFO CTOPUTENOT [ejCTBYBAJ, Ha KOj HAUMH
e CTOPEHO [1e/10T0, 30LUTO € CTOPEHO OAHOCHO KOj € MOTUBOT 3@ [e/10TO, LITO Mpe-
TXOLENO Ha HAaCTaHOT, KaKOB € (M Aanu BOOMWTO MMa) MPUAOHEC Ha XPTBaTa 3a
CTOpYBatbe Ha [EeN0To, KakeM Ce MocneauumTe o4 AeN0TO OAHOCHO KaKBY LTETH
npeau3BuKano AenoTo u ci.

[IMpEeKTHOTO UCMIUTYBatbe € OCHOB 3@ BKPCTEHOTO UCMIUTYBakbE, OAHOCHO NpallakbaTa
Mpu BKPCTEHOTO UCMIUTYBatbe Ce HA0BP3YBaaT Ha OHa LUTO JIMLIETO FO KaXkaso BO
TEKOT Ha AMPEKTHOTO UCTIUTYBAHbE.

OcobeHo e npobneMaTnuHa coctojbaTa Kora CBEOKOT LUITO CTpaHaTa ro Npefsioxuna
BO TEKOT Ha [IMPEKTHOTO MCMUTYBakbe MpepacHe BO T.H. HenpwujaTeNncku CBefoK
(hostile witness) oflHoCHO cBe[lOK Ha CMPOTMBHATa CTpaHKa. Bo BakBa cocTojba,
CTpaHaTa LUTO ro NpeAsoXuna CBeLOKOT MOXe Aa Ce NMOBMKa Ha M3jaBa LUTO IULLETO
MY ja COONMLUTMNO Ha UCMIUTYBAYOT BO MPETXOAHWOT CTaAMyM Ha NocTankaTa (MCTpaXHa
nocTanka 0JHOCHO MCTPaXKHM fiejcTBMja Ha ofbpaHaTa) M MoXe Aa nobapa of
CY[OT Aia NPOJOMKM CO BKPCTEHO UCMMTYBatbe Ha CBELOKOT.

MoBTOpHO AMPEKTHO McnuTyBatbe (re-direct examination) ce cnpoBeayBa OTKaKo
CMpOTMBHATA CTPaHKa ro UCMUTaa CBeJOKOT BO BKPCTEHO UCTIUTYBaHE U BO TEKOT
Ha BKCTEHOTO UCMUTYBAtbE MO HaBe/a CBEAOKOT Ha OArOBOPM Ha Mpallatba 3a hakTy
3a KOM CBEAOKOT BOOMWITO He 61 UCMIMTaH BO TEKOT Ha AMPEKTHOTO UCTIUTYBatbe
O[IHOCHO KOra ycreana Bo Aef Aa ja HaManu [oKa3HaTa BPeAHOCT Ha MCKa30T WTO
ro [an CBeOKOT BO TEKOT Ha AMPEKTHOTO UCTIUTYBAtbE.
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3.3. BkpcreHo ucnuryBamwe

BKpcTeHOTO MCMUTYBatbE € MOXKHOCT Aia Ce UCIUTAAT CBEAOLMTE KOM MY NpeAnoxmuna
cnpoTuBHaTa cTpaHka. OBoj 061MK Ha ucnuTyBatbe bapa nocebHa NOATOTOBKA,
YMELHOCT, PyTMHa M UCKYCTBO.

BKpCTeHOTO NcnuTyBawe Ce ogHeCyBa Ha OHa LUTO CBEAOKOT ro UCKaXXa/l BO TEKOT
Ha OAUPEKTHOTO UCMNUTYBakE. Co apyru 360pOB|/1, MCKa30T Ha CBEJOKOT BO TEKOT Ha
OUPEKTHOTO UCNNTYBakbe € OCHOBaA 3a NpallakhaTa WTOo Ke ce nocTaByBaaT BO TEKOT
Ha BKPCTEHOTO UCMUTYBatbE.

Llen Ha BKCTEHOTO UCMUTYBatbe - HaMasyBatbe Ha AoKa3HaTa BPELHOCT Ha UCKa30T
LUTO CBeJOKOT o f1a/l BO TEKOT Ha IMPEKTHOTO UCMMTYBake. [orpellHo e Bo KoH-
LLenTOT Ha BKPCTEHOTO UCMMTYBaHe AMCKpeauTaLuMjaTa Aa ce Bp3yBa 3a JIMYHOCTA
Ha CBEIOKOT CO LUTO Ce BpLM AedoKycHpatbe Of COAPXMHATA Ha M3jaBaTa Bp3 Ka-
PaKTepOT Ha IMYHOCTA Ha CBeLOKOT. KpeanbunmTeToT BCYWHOCT Ce 0[jHeCYyBa Ha
HAUMHOT KaKo CyO0T Ke refja Ha onpefieNeH 10Ka3, a He Ha IMYHOCTa Ha cBegoumTe.

MpeKy BKpCTEHOTO UCMUTyBake Tpeba Aa ce NpuKaxe CBeJOKOT BO CBET/IMHA Ha
MPeTX0AHO 0CYAYBaHO JIMLIE Ha KOe He MOXe [ia My Ce BepYBa, a Ce anocTpocupaat
HEKOM HeroBu M3MUKM HeLOCTATOLM KaKo Ha NpuMep, ociiabeH Buf, CyX, HaMaseHu
MOTOPWYKM CMOCOBHOCTU M C/l. JOKOJIKY € TOQ BaXKHO Of, ancekT Ha (haKTuTe 3a
KOM Ce MPOMU3HeN BO AUPEKTHOTO UCTIUTYBaHbE.

BaxxHo e fja ce co3fafe NpeTcTaBa AeKa AaAEHUOT UCKA3 BO TEKOT Ha AMPEKTHOTO
UCMUTYBake He € JOKPaj KOH3WUCTEHTEH, MMa HejaCHOTUM, HEMOBP3aHU (haKTy,
MCKa30T e HenpeLu3eH, COAPXM NPeTNoCTaBKM Ha CBEAOKOT U CIl.

an'Ky BKPCTEHOTO UCMKUTYBakbe Ce€ OCYeTyBa Te€3aTa Ha CMPOTUBHATA CTPaHKa.

OcobeHo e BaxHa YMELWHOCTa CBEAOKOT Ha CMPOTMBHATa CTPpaHa fa Ce HaBefe Ha
»TEHOK Mpa3s,, N fa Ce BHeCe COMHEX BO HEroBata penyTau,Mja M TOa He BO CMUCNa
OeKa [Aal Na)XeH MCKa3 TYKY [leKa He € ,£|,0Kpaj CUrypeH BO OHa WITO ro n3Hen Bo

TEKOT Ha AMPEKTHOTO UCMNUTYBakE.

I'IpM BKPCTEHOTO UCNUTYBakbe Ce MOJI3yBa MCKa3O0T WTO CBEAOKOT ro fajs BO TEKOT
Ha AMPEKTHOTO UCNNTYBake U O OBME MPUYNHU CEKOTaLl Ce NOCTaByBaaT HaBeay-

14 Stone, on. uu., cTp. 61-62.
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Ba4Ku npallaha. ﬂpaLuaH:aTa ce nonrn u copgpxat noTcetyBakbe Ha OHa WTO
CBE€OKOT ro NCTaKHa/ BO TEKOT Ha AMPEKTHOTO UCMUTYBaHE.

OproBopuTe BO TEKOT Ha BKPCTEHOTO UCTIMTYBAHE Ce KPATKK, HAjuecTo of CBEAOKOT
ce bapa fia ofiroBopM Co ,,Aa“ Unm co ,He".

He Tpeba ma My ce 003BONM Ha CBeoKOT Aa objacHyBa OMMO WTO BO TEKOT Ha
BKPCTEHOTO UCMUTYBatbe.

BKpCTeHOTO UcnnTyBakbe MMa 3a Lel noTepAa MM ocyeTyBambe Ha NPeTXonHOo Ka-
XXaHOTO, a He € OCHOB 3a HOBM ena6opau,|4|/| n O6jaCHYBaI-ba.

Bo cnyuaj Ha ycnewHo BKPCTeHO UCMIUTYBaE, CieflyBa AOMOMHUTENHO AUPEKTHO
UCMIMTYBatE Kafe WTO CTPaHaTa WTO ro NpefioXuna CBeJoKoT Ke My OBO3MOXM
Ha CBEIOKOT TOj Aa [lafie AOMOHUTENHM MOjacHyBatba M 0b6jacHeHH]a.

Mpu BKPCTEHOTO CeKoja CTpaHKa Tpeba Aa ce KOHLEHTPUpA Ha OHWe haKTy WTo
CBE[LOKOT I'M Ka)kaNl BO TEKOT Ha IMPEKTHOTO UCMMUTYBakbE a TME 0JaT BO NMO/3a Ha
COMCTBeHaTa Te3a, 0fIHOCHO Ce NOTBPAYBaaT HEKOM TBP/EHa Ha CTPaHKaTa LTO ro
BPLUM BKPCTEHOTO MCMUTYBatbe. [oCcToM Cnyyaj Kora BO TEKOT Ha AMPEKTHOTO MC-
MUTyBatbe CBELOKOT Ce NPOM3HEN 3a HeKOM (haKTH LUTO He 0[aT BO MPUIOT Ha CMpo-
TMBHATa CTpaHKa, HO NPK BKPCTEHOTO MCMUTYBatbe CMPOTMBHATA CTPaHKa Ke ycrnee
Aa nobue o CBELOKOT OArOBOPH 3a iPYrM chakTy 3a KOM CBeJOKOT MMa CO3HaHMja
1 0[aT BO MPW/IOT Ha CTPaHKaTa LTO o BPLUM BKPCTEHOTO UCTIUTYBAtbE.

BKpCTeHOTO UcnnTyBahe 6apa nocebHa NOAroToBKa, copa60TKa Ha a[lBOKATOT CO
K/IMEHTOT, pa60Ta CO concTeeHUTe CBeaouM Co Len fa ce noaroTeat 3a BKPCTEHO
pacnpawlyBake 0 CNPOTUBHATa CTPaHKa.

Cekoe npallate 0 BKPCTEHOTO MUCMMTYBatbe MOpa Aa MMa jacHa KpajHa uen -
CTpaHKaTa MOpa Aa 3Hae LITO CaKa [a MOCTUrHe M Mopa ofHanpen Aa ro 3Hae of-
TOBOPOT LUTO Ke ro fobue 04 UCMIUTYBAHOTO NiLLE.

OpbpaHaTta Mopa Aa MpoLEeHU Janu BKPCTEHO Ke UCMUTYBa HEKOj CBEOK MU He.
MpuTOAa, BaxkHa € OLeHKaTa KOJIKY HU3 BKPCTEHOTO MCMIMTYBakbe MOXE fia ce NMOTBpAaT
WAK NpoBepaT onpeAeneHn hakTi BaxHM 3a oabpaHaTta.
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OcobeHo e BaXHO CTpaHKaTa LITO BPLUM BKPCTEHO UCMUTYBakbe Aa OLEHU BO KOj
MOMEHT [ja 3anpe CO BKPCTEHOTO MCMUTYBakbe Kora ofj CBEAOKOT Ke ro fobue of-
rOBOPOT KOj & 0C0BeHO BakeH 3a CONCTBEHaTa Te3a Ha cnyyajoT. HajroneM edpekt
BKPCTEHOTO MCMIUTYBake MMa KOra e MOCTUrHaTa LieNiTa NopaaM Koja CTpaHKaTa ce
OAMyYMNa NMLETO [ ro MOAMOXM Ha BKPCTEHO UCTIUTYBakE.

BKpCTeHOTO NCMUTYBakbe MOXXE fa He Ce CnpoBefe ako 6paHMTeJ’IOT OLeHU 1eKa e
TOa BO UHTEpPEC Ha o,u,6paHaTa.

3.4 [lononHUTENHO UCMUTYBatbE

,D,OI'IOTIHI/ITEJ'IHOTO ncnmTyBake NpeTcTtaByBa NOBTOPEHO AUPEKTHO UCMNTYBaHE Ha
CBEOKOT OTKaKo TOj 6un BKPCTEHO UCMWUTaH OA CNPOTMBHATa CTPaHa.

,D,OHOJ'IHI/ITe}'IHOTO NCNNTYBak€ € OrpaHUYeHO Ha OHa LWTO 6uno npenMeT Ha BKpCTe-
HOTO UCMKNTYBakE.

Ha pononHurenHoTo MNCMNUTYBabE Ce IN1efla KaKO Ha KOPEKTUB Ha BKPCTEHOTO MCHVITYBaI-be.lé

OBOj 0611K Ha MCNAUTYBak€ Mo BPLUKM CTPaHaTa WTO ro npensioXxuna CBefOKOT U TOa
BO OQHOC Ha d:)aKTM Ko bune npeanMeT Ha BKPCTEHO UCTMNTYBakbE, a TUE BOOTLUTO HE
6une cnoMeHaTV UK HejaCHO 6une ena6op|/|paH|A BO TEKOT Ha ANPEKTHOTO NUCMNTYBaHLE.

Llenta Ha AOMONHUTENHOTO UCMUTYBatbE - A Ce 0bjacHAT MPUUMHMTE 3@ HEKOH3U-
CTEHTHOCT Ha AaJeHMOT MCKa3, Ja Ce MoMpaBu penyTauujaTa Ha CBELOKOT Koja
6una pasHuLLaHa BO TEKOT Ha BKPCTEHOTO MCMUTYBatbe (OKONKY € Toa BOOMLWTO
MOXXHO), la ce MaHU(ecTpa CUrypHOCT U ybeauTenHoCT Ha CBeOKOT, Aa ce
MonpaBu TOa WITO BO TEKOT Ha BKPCTEHOTO MCMUTyBatbe CMPOTMBHATA CTPaHKa
ycrneana Aia ro pasHuiua OAHOCHO OCyeTH.

[ononHutenHoto UCNuTyBahe Tpe6a [0a 3arnoyYyHe CO npallakbe CBEAOKOT Aa O6jaCHVI
30WTO He bun pocneneH Bo NPeTxogHo AaAeHNOT UCKa3, 30LWTO TOa WTO Npousnerno
01 BKPCTEHOTO UCNNUTYBake HE TOo U3HEN BO TEKOT HA AMPEKTHOTO UCMUTYBaHE. Ha
OBOj HauynH My Ceé OBO3MOXXYyBa Ha CBE[OKOT Aa ja nonpasu rpeLkaTa 1 ga ro KOM-
nneTMpa UCKa3oT 1 fa ro noBpaTn CONCTBEHNUOT erJJ,I/I6Mﬂ|/ITET, ,u,osep6a BO AaAeHNOT
MCKa3 M AieKa Toa LUTO ro M3HeN e BUCTMHA. Ha Kpaj0T oA AONOSTHUTENHOTO NCMIUTYBakbEe
Ce nocrtaByBaaTt Npatlaka CO KOM Ce HarfacCyBaaT Kny4yHUTE CbaKTM Ha cnyqajOT

15 Kora BKpCTEHOTO UCMUTYBatbe Ke 3aBPLUM CO M3jaBa KOja OAM BO MPUMOT Ha Te3aTa Ha CTPaHKTa
LUTO BPLUM BKPCTEHO MCMMTYBakE, TOA OCTABa 3HAUMTENEH BMEYATOK Kaj CYAOT 3@ KOHKPETHUOT
cBefok, Stone, on. umr., cTp. 59.

@
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KOM ce yTBpaune n ogat BO NMpuor Ha CTpaHata ro cnposefysa AOMOJIHUTENHOTO
NCnnTyBame.

3.5. Ucnutysame Ha o6BMHETHOT

OpnbpaHaTa MMa gucnosnumja oa oanyum fanu o6BMHETMOT Ke Ce jaBu BO yNiora Ha
CBE[IOK BO COMCTBEHMOT C/yyaj. HMKOj He MOXe fla ro HaTepa 0OBMHETMOT 1a CBEA0YM
BO CBOjOT Cyya;j. OpnykaTa 06BUHETMOT Aa cBefoum Tpeba Aa Ce [oHeCe Mo BHUMATE/THA
OLIeHKa Ha NpefNoXeH!Te 0Ka3M, CTENEHOT Ha KpMBUYHATa OLrOBOPHOCT, MOpa [1a
ce “Ma NpeaBuA ONacHOCTa WTo co cebe ja HOCU BKPCTEHOTO UCMIUTYBatbe Ha 06-
BMHETMOT KOra HYXHO Ke b1aT M3HeCeHM acneKTH KoM BofaT KoH cebeobBHHYBatbe.

CBefouereTo BO COMCTBEHMOT C/ly4aj HEMa 3a Lien NpU3HaBakbe Ha BMHAaTa U He
MpeTcTaByBa Npe3eHTUPatbe Ha MpU3HaHMEeTo. TOKMy HampoTuB, 0OBMHETHOT ce
jaByBa BO y/iora Ha CBEfOK BO C/iydau Kora ofbpaHaTa MMa CMIHM apryMeHTH
MPOTMB NOAHECEHOTO 0OBUHEHME U Ke OLIeHM AeKa MPeKy UCTUTYBatbe Ha OOBUHETMOT
BaKBMTE apryMeHTH HajedpuKaCHO M HajyCneLHo Ke Cce Mpe3eHTMpaaT Npeg CyaoT.

,D,OKOﬂKy oanyun 06BMHeTUOT ha CBeoun, 3a Hero Baxat UCTUTE NpaBuia Kako n
3a cBegoumTe - nNo AMPEKTHOTO UCNINTYBake CnefyBa BKPCTEHOTO UCMUTYBakE, a
no r|0Tpe6a M OONONIHUTENNHO UCNNUTYBakb€e 3a Aen o4 AafeHWUTe OATroBOPH.

O6BMHUTENCTBOTO Ke MOXe Aa ro AMcKpeautupa 0bBMHETMOT Kako IMUHOCT (3a-
BMCHOCTM, NMPETXOMHM OCY M, NIOLL POAMTEN, CONPYXKHUK, FparaHuH, JILLE CO COMHUTENHM
MOpa/HW KBANUTETH, COMHUTENHM OU3HWUC aKTUBHOCTY U CJ1.) CaMO BO TEKOT Ha BKPCTEHOTO
UCMUTYBakE, OAHOCHO CaMO ako 0OBMHETMOT Ce jaBM BO y/lora Ha CBEAOK BO COM-
CTBEHWOT CNyyaj. Bo cnpoTuBHO, 06BMHUTENCTBOTO HEMa MOXHOCT f1a HaBe[lyBa
acreKTu off MOPAHELIHUOT XMBOT Ha 0OBMHETMOT CO LieN 3@ HEFOBO AMCKPEAUTUPAHE.

4. TNABHATA PACIPABA CMOPE/ 3KN

InaBHaTa pacnipasa cropeg HosuoT 3KI1 r1 HeMa KapakTepuUCTUKMTE Ha YMCTa aKy-
3aTOpHa MocTarnka Of aHrI0CAaKCOHCKM TUM CO Orfied Ha (haKTOT LWTO pacrnpasaTa
He ce BOAYM KaKo Crop Ha CTPaHKM Npef NopoTa Koja 04/ydyBa 3a BUHaTa Ha 06BU-
HEeTMOT, floJeKa CYLOT € LIeNIOCHO MacuBeH, TyKY M3BedyBateTo Ha JoKa3uTe Ha

16 Stone, on. uut., cTp. 4.
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rnaBHaTa pacnpaBa Ce OABMBA Mpef CYACKM COBET HaAMieXeH [a 0AJlyyyBa 3a
BMHaTa HO M Aia ja OAMEPM KPMBMYHATA CaHKLMja.

Co npaBo ce HaBefyBa AeKa CY[OT, KOj € OfrOBOPEH 3a [OHeCyBate 3aKOHMTA
npecyna, Mopa fia MMa MUHUMYM CO3HajHM anaTKK1 BO MOrfef Ha YTBPAYBaHEeTO Ha
(hakTUUKaTa OCHOBA Ha CNyyajoT 3a Koj Tpeba pa npecyaysa. [Mopaau oBa, BO
3HaYMTENIHA MepKa Ce OrpaHuuYyBaaT UHKBU3UTOPHUTE eIEMEHTH a MOTPELLHO e fa
ce TBpAM A€Ka THe LiefIoCHO ce HanywTaat."

Haronemuort nen op pewenujata npegnoxenun Bo Hosnot 3KI1 Bo 0Boj gen ce npe-
3eMeHM 0f3 3aKOHWTE 33 KpMBMUHA NocTanka Ha bocHa u XepuerosuHa v Ha Utanuja.'®

4.1. MoueTok Ha rNaBHaTa pacnpasa

BoBeaHu rOBOPMU Ha CTPaHKKUTE

naBHaTa pacnpaBa 3anoyHyBa CO ApXere BOBeAHW roBopu. HamecTo untaweto
0OBMHUTENEH aKT, WTO focera belle MOMEHT Ha 3aMoyHyBatbe Ha FaBHUOT NpeTpec,
cnopep HosuoT 3KIT unTareTo Ha 06BUHUTENHMOT aKT € MPOLUMPEHO Ha AaBatbe
BOBEJEH roBop 0f CTpaHa Ha TYXXMTENIOT KaKo MpBO [ejCTBUe Koe ce CMeTa 3a
MOYeTOK Ha riaBHaTa pacnpasa. [1ps BoBeAeH 360p AaBa Ty)XMUTENOT, a NOTOA 0f-
bpaHaTa ogHOCHO bpaHuTenoT unn obsuHeTMoT. Coped NpoLecHaTa yaora Wro
CTPaHKMTE ja MMaaT M TOBApOT Ha [LOKA)XYBaHETO, jaBHUOT 06BMHUTEN MMa 06BpPCKa
[a fafe BoBefeH 360p, a oabpaHaTa caMa LeHW fanu ke fafie BOBeeH roBOp Ui
Ke ce BO3[pXM 0 BakBaTa MpoLecHa MoXHocT. O6BMHETHOT MMa NpaBo Aa He
OfIPXXM BOBEJEH roBOp.

Bo ogHoC Ha copipXxuHaTa Ha BoBegHuTe roBopi, 3KIM coapyxu BoonwTeHa oapeaba
[ieKa CTPaHKMTE BO BOBEAHUTE FOBOPM MOXeE [a M3HECAT KOM pellaBayku (aKTu
“MaaT HaMepa [a I'M [OKaXXyBaaT, [ja MM M3N0XaT [oKa3uTe WTO Ke r'M U3BelyBaaT
W [1a 'Y onpefienaT NpaBHUTE Npaluatba Kou Tpeba aa ce pa3peLar.

Bo aHrnocakcoHckaTa npakTWKa, LienTa Ha BOBeJHUTE FOBOPM e CTpaHKaTa [ia M
M3HeCce rmaBHUTE acMeKTU Kou Ke b1uaaT npeiMeT Ha JoKaXyBatbe, KoM CBeoLM Ke
61aaT NoBMKaHW, KOM [OKa3W Ke ce MPeanoxXaT M Kou chakTu Ke ce [IoKaXyBaaT Co
NpeAnoXeHUTe AoKa3M, NpeTrnocTaBk1Te KoM Tpeba fla ce NOTBpAAT UM ocropaTt
M KOH KOj KOHeYeH UCXO/ CTpaHKaTa Ke ce CTPeMM BO TEKOT Ha CY[leHeTo.

17 Kanajimes, BoBeyBatbe Ha aky3aTopHa KpMBMUYHA MOCTarKa CO BKPCTEHO UCTIPALLYBAHE, OF. LIUT.
18 Buau P. BAPBEPMHW/ A. LIOPLIETW, Aky3aTopHa rnaBHa pacnpasa, Matepujanu of, TBUHUHT
MPOEKTOT Ha jaBHOTO 0OBUHMTECTBO 3a OpraHu3upaH KpumuHan, Oxpua/Ckonje, 2009.

@
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BoBenHuTe roBopu He ce CpeacTBo 3a AUCKpeaUTaLyMja Ha 0OBUHETHOT, Na OTTyKa
3KI u3peyHo 3abpaHyBa BO BOBEAHUTE FOBOPYM Aa C€ M3HECYBaaT (hakTu 3a nopa-
HelHa ocyayBaHOCT Ha 0OBUHETHOT.

AnocTtpochupajku ja ynorata Ha BOBeHWUTE FOBOPU KaKo HEKOHTPAAMKTOPHO npe-
3eHTMpatbe Ha COMCTBEHaTa ,Te3a Ha C/yyajoT", CTPaHKUTE He MOXe BOBELHWUTE
rOBOPU Aa M KOPUCTAT 3a M3jacHyBatbe MO OCHOB Ha HAaBOAMTE M MOHyLEeHWUTE
[I0Ka3u Ha CMpOTMBHATA CTPaHKa.

BosegHute roBopH, no npaBuio, He Cce BPEMEHCKU OrpaHNYEHMN. Bo paMKK Ha pa-
KOBOAHaTa ynora Ha npetcefatesiot Ha COBETOT BO TEKOT Ha rlaBHaTa pacnpasa,
npensnMaeHo e TOj, cenak, Aa MoXKe BOBeAHWTE TOBOPU Ha CTPaHKUTE Aa ' OrpaHn4un
Ha onpepfeneHo BpeMe.

OwWTETEHWOT He [aBa BOBEAEH FOBOP, TYKY AOKO/KY OWTETEHUOT MM HEroBUOT
MOMHOMOLIHMK Ce MPUCYTHM Ha rMaBHaTa pacnpasa, MMaaT NpaBo Aa NpefjaByBaaT
MMOTHO - PaBHO bapatbe.

HOYKa Ha 0OBMHETUOT 3a HeroBuTe npaBa U NpoLeCHN MOXXHOCTHU

Mcka3oT Ha 06BMHETMOT, MAKO CO NMPABO Ce CMeTa 3a efleH Of] HajBaXXHUTE JOKa3M
BO Ka3HeHaTa NocTarka, MMa pa3niMyeH CTaTyC BO KOHTEKCT Ha HEroBO KOPUCTEHE
KaKo M3BOP Ha CO3HaHWja 3@ KPUBMUHMOT HACTaH BO 3aBUCHOCT 0f NPMPOAATa Ha
Ka3HeHaTa nocTanka.” Taka Ha npuMep, BO aHrIMCKaTa Ka3HeHa nocTanka 06Bu-
HETUOT MOXe Aia Ce OTKaXKe Of} CBOETO NPaBO Ha MONYeHe, Ma, ako CaKa, MoXe [1a
[1aBa MCKa3 Npef CYOT M BO BAKOB CTyyaj TOj Ce NPETBOpa BO ,,CBEOK BO COMNCTBEHATa
paboTa“ Koj Kako 1 ipyr1Te CBELOLM NOANEXM Ha [LOMKHOCTa Aa 360pyBa BUCTMHA.

Cnopega 3KI, no BoBeHMOT FOBOP Ha TYXMTENOT, NPeTCeAaTeNoT Ha COBETOT '

“Ma CnefiH1Be 06BPCKM:

= [1a Ce yBepM ieka 0OBUHETHOT ro pasbpan 06BMHeHMeTO (Mo noTpeba e gomkeH
HaKPaTKO [a ja U3Hece COAPXKMHATA Ha 0OBMHEHMETO Ha MOeAHOCTaBEH M, 33
06BMHETUOT, MOPA3OMPNMB HAUMH),

= [1a ro noyuu o6BMHETHOT 3a NPABOTO Aa MOMUM MM Aa Aafe CBOj UCKa3,

= [1a ro coBeTyBa 0OBUHETMOT BHUMATENHO Aa [0 C/Iefiy TEKOT Ha rMaBHaTa pacnpasa,

19 Buau Kanajymes, BoseyBatbe Ha aky3aTopHa KpMBMUHA MOCTANKa CO BKPCTEHO UCTpaLlyBakbe,
on. umt. V. BAYER, Kazneno procesno pravo, odabrana poglavja, knjiga I: Uvod u teoriju kaznenog
procesnog prava, Zagreb, 1995, 269; D. KRAPAC, Kazneno procesno pravo, Il izdanje, Narodne
novine, Zagreb, 2003, 356-364.

2 Acro.

@
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= [1a My yKa)Xe Ha 06BMHETMOT IeKa MOXKe f1a M3HeCyBa A0Ka3M BO CBOja of6paHa,
Oa MM NoCTaByBa Mpallatba Ha COOOBMHETUTE, CBeOLMTE M BelTauuTe M Aa
cTaBa 3abeneLuKu Bo norne Ha HUBHUTE UCKa3M U

= [1a 0 NOBMKa 0OBMHETMOT [la Ce NPOM3Hece BO OHOC Ha CUTE KPMBMUHM Jiena
Ha 0OBMHEHMETO [anu ce YyBCTBYBA 3@ BUHOBEH WUNK He.

4.2. lokasHa nocranka

Pepocnes Ha JOKa3WTe M HAUMHU Ha UCTIUTYBaHE

MMajKku ja npeBua ynorata Ha CTpaHKMUTE BO TEKOT Ha rMaBHaTa pacrpasa M TOBapoT
Ha aokaxyBarbeTo, 3KI ro nponuiiysa pegocneoT no Koj ce M3BeyBaaT foKa3uTe
uTOa:

* [0Ka3u Ha 06BUHEHWETO M [1OKA3M BP3aHW CO MMOTHO-NPABHOTO bapatbe,

* [OKa3u Ha ogbpaHara,

= [0Ka3u Ha 06BMHEHMETO 3a NobMBatbe Ha [IOKa3uTe Ha ofbpaHaTa (pennuka) u
* [OKa3u Ha ogbpaHaTa Kako 0AroBop Ha NobuBarbeTo (AynnuKa).

[loka3HaTa nocTarnka 3arno4HyBa Co M3BeflyBatbe Ha JoKa3uTe LITO 0OBUHMTENOT v Npef-
noXun a cyaoT r1 npucbatn. OBBUHUTENCKUTE AOKA3M Ce OAHECYBAaT Ha BUHATA M KpK-
BMUHATa CaHKLMja KaKO 1 Ha UIMOTHO-NPABHOTO Hapatbe Ha OLLTETEHMOT YMULLITO MHTEPECH
r1 3acTanysa 06BuHMTENoT. [lokasHaTa NocTanka noToa NpofosHKYBa CO U3Be/yBatbe Ha
[10Ka31Te Ha 0oAbpaHaTa, No LITO CieAaT OKa3M Kako Peryinka Co Ko 0OBUHMTENCTBOTO
v nobusa AoKa3uTe Ha oabpaHaTa OAHOCHO AyrN/MKa - AOKa3uTe CO KoW ofibpaHaTa ofi-
roapa Ha nob1BarbeTO 01 CTpaHa Ha 06BUHUTENCTBOTO. OUMIIeaHO e AeKa ce 3aApPXKyBa
npu1BMnervjata ogbpaHaTa aa ro uMa nocneaHuot 36op (favor defensionis).

Op Baka YTBPIEHMOT pefoc/ies jacHo ce rnefia ieka HeMa [JOKa3u KoM ce M3BeflyBaaT
Mo npeasnor Ha CyAoT CO WTO AedMHUTMBHO Ce HamnywTa JoceralHaTta obBpcka
CY[OT Aa npefniara AoKasu no ciyx6eHa AOMKHOCT nopaau notpebata fa ce
YTBPAM MaTepujanHaTa BUCTMHA KaKo YC/IOB 3a MPecyayBatbe.

anI n3pefyBakbe Ha fOKa3uTe [03BOJIEHO € AMPEKTHO, BKPCTEHO M AONOJTIHUTENTHO
ncnmTyBake, Nnpu WTO AMPEKTHOTO UCMNUTYBakbe o BPLUM CTPaHKaTa KOja ro npea-
NOXXWna CBeA40KOT, OAHOCHO BELWTaKOT UTU TEXHNUYKMOT COBETHMK, BKDCTEHOTO UC-
nMUTyBake ro Bpwn CNPOTHMBHATA CTPaHa, a AONOJIHUTENTHOTO UCMIUTYBak€E o BPLLUNK
MOBTOPHO CTPaHaTa KOja o NOBMKYyBa CBEAOKOT O4HOCHO BELUTAKOT.
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3K npeaBuayBa MOXXHOCT NpeTCeaTeNioT Ha COBETOT M UNIeHOBUTE Ha COBETOT f1a
MOXe [1a MOCTaByBaaT Npallakba Ha UCMIMTYBAHOTO /IULLE, HO iypU OTKAKO Ke 3aBpLuM
UCTIUTYBaHETO Ha CTpaHKMTe. BakBoTO NpaBmio e NpucaTeHo Nopaam CTPaByBakbETO
AieKa aKo Ce OBO3MOXM NpeTCeaaTeNioT Ha COBETOT U Jpyr1Te YsIeHOBM Ha COBETOT
[ia MOXe BO CEKOj MOMEHT Aa MOCTaByBaaT Npallakba Ha CBeJOKOT, BelTaLuTe Ui
06BMHETMOT, Ke MOCTOM peasiHa OMacHOCT CyAMMTE BO MPaKTHUKA [a 3aBlafeat co
MPOCTOPOT 3a UCMIUTYBakbE, fia MPOAO/KAT CMOpes CTapaTa NPaKTUKa Ha UCMIUTYBake
M Aa OCTaHaT rnaBeH HOCWUTEN Ha UCTMUTYBakeTO HAaMeCTo BakBaTa ynora Aa ja
uMaaT ctpaHkute. Co BaKBOTO OrpaHWUyBatbe Ce anocTpodupa AeKa riaBHU UC-
MpaLlyBayu ce CTpaHKUTE, a MPETCeAATeNOT U UNIEHOBUTE Ha COBETOT MOXe Jia Mo-
CTaBaT Npallatba Aypy OTKAKO 3aBPLUMIO BKPCTEHOTO, OAHOCHO JOMONHUTENHOTO
UCMUTYBatbE (aKO BOOMLUTO MMANIO AOMONHUTENHO UCTIUTYBALE).

MpaBuna Ha CyfoT BO NPOLIECOT Ha U3BeyBatbe OKa3M

Co HanywwTatbe Ha yNoraTa Ha aKTMBEH UCMUTYBaY, Ha CyAOT My OCTaHyBa AOC/eHO
fia TV CNpoBefyBa TPUTe, MOrope HaBefeHM, YHKLMM: FapaHTHa, KOHTPOJIHA U pa-
KoBofHa. HMBHOTO ocTBapyBatbe BO roieMa Mepa foara [0 U3pa3 TOKMYy BO TEKOT
Ha rnaBHaTa pacnpasa.

Bo npouecoT Ha u3BeayBate Ha AoKa3uTe CyaoT I'M UMa CriefiHMBe 06BPCKM:

= [1a FO KOHTPONIMPA HAUMHOT M PeoCneaoT Ha UCMIUTYBaE Ha CBEOLMTE U Bell-
TalMTe U U3BeyBarbeTO Ha OKa3uTe BOAEjKM CMeTKa 3a e(PUKACHOCT M eKOHO-
MWYHOCT Ha MoCTankKara,

= naofbue M3BeayBabe Ha [OKa3 3a KOj CMeTa fieKa e HenoTpebeH v 6e3 3Havetbe
3a NpeaMeToT 1 3a Toa Aa faje Kyco obpasnoxeHue,

= .2 0406pK1 BKPCTEHO UCTMIMTYBakbE, aKO MOPAAM MCKA3OT LTO o [1aBa CBeoKOT
Ha rnaBHaTa pacrnpasa He MOXe NoBeKe [la Ce CMeTa KakKo CBe[lOK Ha CTpaHKaTa
LUTO ro NPeanoxuna,

= [1a Ce FPUXM 3a A03BO/IEHOCTA Ha NpallatbaTa, BaNMAHOCTa Ha OArOBOpUTE, NMpa-
BEIHO MCMUTYBatbe M ONPaBAAHOCTa Ha NPUrOBOpPUTE,

= 33 BpeMe Ha M3BefyBatbe Ha [I0Ka3MTe Ce IPMXKM 33 [IOCTOMHCTBOTO Ha CTPAHKMTE,
06BMHETUOT, CBeoLMTE 1 BeluTaLuTe

OcBeH no conctBeHa OLEHKA, CyaoT nocCtanyBa M NO NpPpUrosopn of CTpaHKuUTeE.
MMeHo, no YCMeH NMpUroBop of CTpaHKMTE CO pelleHne CyaoTt Moxe:
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* ha 3a6paH|/| npallakbe 1 OAroBOp Ha Mnpallakbe Koe e BeKe MoCTaBEHO, aKo ro
OLeHU KaKo HeonyLwTeHo nin upeneBaHTHO UMn

= ha 3a6pa|-w| NoCTaByBak€ Ha MNpallakba KON BO cebe COoApXaT U Npallake N oA-
roBop, 0CBeH Npu BKPCTEHO UCNNUTYBakbLE.

McnutyBarbe cBeAoK

I'IpanmaTa 3a MCNUTyBake Ha cBefouuTe npensnayBaat 06BpCKa 3a npetrcenarenor
Ha COBETOT nNpen Aa 3ano4vyHe NCMUTYBakheTO Ha CBEAOKOT fia N0 ONnoMeHe 3a A0JIK-
HOCTa fa My U3HeCe Ha CyaoT cé wro MY € MO3HaTo 3a NPpeaAMeTOoT U fia ro npeaynpeaun
OeKa NaXXHOTO CBefoyere € KpUBMYHO Aeno. I'Ipe,u, csegoyereto o CBedOoKOT
MOXe fa Cce 6apa [aBake M 3aK/eTBa.

MCI'IMTYBaI-beTO Ce Bplwu cnopef npasuniata 3a QUPEKTHO, BKPCTEHO M AOMNONTHUTENTHO
NCnnTyBame.

MUcnutanuTe ceemoum OCTaHYyBaaT BO CyAHULaTa, aKo NpeTcenarenot Ha COBETOT
He o4Nnyyu fa rm nywTn unu npuBpeMeHo OTCTpaHu o4 cyaHulata. Mo npepnor on
CTpaHute nnu no C)'IY)K6EHa AO/MKHOCT, CyA0T MOXXe Aa Hapeau UCnnTaHuTe Ceeaoum
Oa Ce OTCTPaHaT oA CyAHuUaTa U NoAoLHa NOBTOPHO Aa 6M,El,aT MOBUKAHW 1 NMOBTOPHO
ha ce ucnmtaat BO NPUCYCTBO UK OTCYCTBO Ha ApYyru cBeaoun nnu pelTalm.

AKo Ha rnaBHaTa pacnpaBa ce o3Hae [leKa CBeJOKOT He MOXe [la f1ojAe npep CyA
UMY [L0ArakeTo My € 3HAUMTENIHO OTEXHATO, MOXe [a Ce OANnyuu Toj Aa bume
UCMWTaH NpeKy BUAeOKOHMepeHLMCKa BpcKa cnopef oapeabute Ha 3KIM. Cynot e
[OMKeEH [1a ' U3BECTU CTPAHKMUTE M OLUTETEHUOT BO KOE BPEME M Ha Koe MecTo Ke ce
MCMUTa CBEJOKOT, CO LieN 3@ HUBHO NMPUCYCTBO M CNPOBE/lyBatbe Ha UCTIUTYBAHETO.

Bo koHTeKCT Ha 06BpCKaTa Ha CyaoT fa Ce rpmXun 3a OCTOMHCTBOTO Ha CBeAouuTe,
3K nponuilyBa MOXXHOCT npetcefatenoT Ha COBETOT Aa ro npeaynpean ogHOCHO
MapnM4HO Aa ro Ka3HM y4eCHMKOT BO NnocCTankaTa nin Koe 6uno OpPYyro nuue wro My
Ce 3aKaHyBa, N0 HaBpeayBa Un ja [osefysa BO rnpatlakbe 6e36e,ﬂ,HOCTa Ha CBe[OKOT.
Mo npepnor o CTpaHkute, CyaoT MOXXe fila UM Hapeau Ha NOJIMUMCKUTE OpraHu Aa
npe3eMat MepKM HEONXOAHM 3a 3alUTUTa Ha CBEOKOT. ﬂ,OKO)’IKy nak, Npu 3aKaHy-
BakeTO, HaBpeayBakheTO MU 3arpo3yBakbeTo Ha 6936E,U,HOCTa Ha CBE€OOKOT €
CTOPEeHO KPMBMYHO €10 KOEe Ce TOHM NOo CJ'IY)K6EHa [O/MKHOCT, CyaoT be3s ofnarame
ro n3BeCTyBa Haa/1eXHNOT jaBEH 06BMHUTEN.
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MCFII/ITYBaI-be Ha BellTaK U TeXHNYKN COBETHUK

CnnuHo Kako Kaj CBEOKOT U npea UCNNTYBakbe Ha BELITaKOT, NMpeTcenatenoT Ha
COBETOT € f0/HKeH Oa ro orroMeHe BeLUTaKOoT 3a A0/MKHOCTa fla o u3Hece MUCNIEHETO
Ha jaCEH HauuH U BO CKNafd CO npaBunaTa Ha CTPyKaTa, U fa ro npeaynpenn aexa
0afeHNOT NlaXKeH UCKa3 3a HA0AO0T U MUCNEHETO NPETCTaBYBa KPUBMYHO AE€NO. Non
BELUTAKOT MOXXe fa Ce 6apa [a MOJI0XU 3aKNneTBa npen No4YeToK Ha UCTTUTYBaHETO.

Ako HeKOja 0 CTPaHKHUTE 6apa BELWTOTO Sinule fa Ce UCNKUTa Ha INMaBHaTa pacnpasa,
MUCMEHMOT HAod U MUCNEHE Ke 6VI,EI,e I'Ipl/l(baTEH KaKO [OKa3eH MaTepMjan CcaMo
aKo BeWTOoTO inue LWTO ro M3pa6omno BELITHUOT Hao N MUCNEewe Oalo CBOj MCKa3
Ha rMaBHaTa pacrpaBa U 6una fafeHa MOXHOCT fila 6M,El,e BKPCTEHO McCnpalliaHo.

McnutaHuTe BelTaum OCTaHyBaaT BO CyQHMLUATa, aKO npeTcenaTesiorT Ha COBETOT He
o4any4u fa rv nywTn nunu npuBpeMeHo da rm oTCTpaHu o CyaHuuata. Mo npennor Ha
CTpaHuTe nnn no cny>|(6eHa [O/MKHOCT, CyA0T MOXe a Hapean NCNUTaHUTe BellTaln
Oa Ce OTCTpaHaT o4 CyAHMLaTa 1 noAoLHa NOBTOPHO Aa 6|/I,£l,aT MOBUKAHU N TIOBTOPHO
Oa ce ncnutaat BO NMPUCYCTBO UK OTCYCTBO Ha Apyrn ceeaoun Unu Belltaum.

O,u,pe,u,6|/|Te 3a UCNAUTyBake Ha BeWTaK COOABETHO Ce NpMMEHYBaaT U KOra Ce
NCMAUTYBa TEXHNUYKU COBETHUK.

MCFII/ITYBaI-be Ha 0O6BMHETMOT
O6BHUHETMOT MOXeE ha ce UCnmta CaMo aKo 3a TOoa NOCTOU nNpeanor on o,u,6paHaTa.

Mpen fa 3amoyHe UCMMUTYBAHETO CYAOT € JOMKEeH 0OBUHETMOT Aa ro MoyuM 3a
npaBaTa WTo ce nponuwanm co 3KI1.

Bo cnyuaj kora ofbpaHata ke npeanoxu o6BUHETUOT Aa buae UCMIUTaH, TOj Ce UC-
NUTyBa criopef NpaBMnaTa 3a AUPEKTHO, BKPCTEHO U [OMONHUATENHO UCMUTYBaHE
KaKo M ipyruTe n1ua Bo nocTankata. O6BUHETHUOT He MOXXe Aa ro oaberHe BKPCTEHOTO
MCMUTYBakbE AOKONKY 61N AafeH Npeanor 3a HEroBO UCTMUTYBAtbE.

[lokonKy Ha rnaBHaTa pacnpaBa 06BMHETMOT He Aaje MUCKa3 MW Aafe NMOMHAKoB
MCKa3 33 OAAeNHU PaKTU MM OKOMHOCTH, jaBHUMOT 06BMHMTEN MOXe fa bapa aa ce
MPOYMTa UM PENPOAYLMPA UCKA30T Ha OOBMHETUOT LUTO TOj IO AaN NPU UCMIUTYBakbE
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Ha 06BMHETHOT 04 CTPpaHa Ha jaBHVIOT 06BMHMUTEN NN BO HErOBO MPUCYCTBO 3a WTO
06BMHETMOT B1N onoMeHaT [neKa CHUMeHUTe |/I3jaBI/I MOXXe fla Ce KOPUCTAT NoAoUHa
BO TEKOT Ha NnocCTarkarta.

CoBeTOT, M0 UCKITY4OK, MOXe [ja OfTyYn 0OBMHETMOT NPUBPEMEHO Aa Ce OfLAaNeum
Of CyaHMLATa, ako COOOBMHETHUOT MM CBEAOKOT 0[16MBa [1a Aaie UCKa3 BO HErOBO
MPUCYCTBO MMM aKO OKONTHOCTUTE MOKaXKyBaaT [leKa BO HEroBo NpMCyCTBO HEMa [1a
ja 360pyBa BucTMHaTa. OTKaKo Ke ce BpaTi BO CYAHMLATA, Ha 0OBUHETUOT Ke My
fu1ae NpoynTaH MCKa30T Ha COOOBUHETMOT, OJHOCHO CBEJOKOT.

MCKﬂy‘JOK o4l HenocpenHo u3BeayBsarhe Ha AOKa3nTe

I'Ipanmo € 10Ka3uTe da Ce u3BeayBaat cnopen HavyenoTo Ha HeNOCPeaHOCT U Ce-
KOraul Kora fOoKa)yBahkheTo Ha eeH CbaKT Ce 3aCHOBa Bp3 3a6ene)+<yBa|-be 0[] HeKoe
imue, T0a Tpe6a JIMYHO Aa Ce UCNMTa Ha lNMaBHaTa pacrpaBa, OCBEH BO C/lty4YaunTe
KOra Ce UCMnUTYBa 3alUTUTEH CBELOK.

MCI'II/ITYBaI-bETO He MOXXe [la Ce€ 3aMeHU CO YNTate Ha 3aNUCHUK O HErOB NPETXo4HO
hafeH UCKas, HUTY CO NMCMEHa VI3jaBa.

Cenak, 3KIN npeaBuayBa HEKOU UCKNYYOLIM Of MPUHLMMOT Ha HEMOCPEAHOCT:

* WCKa3WTe Ha CBeoLMTe AafieHW BO MCTPaXKHATa MOCTAMNKaoXe Aa Cce KopucTaT
NPy BKPCTEHO UCMIUTYBakbe MM N NobMBatbe Ha M3HECEHW HAaBOAM MU BO Of1-
roBop Ha nobusarbe, CO LieN 3a yTBp/lyBatbe BEPOJOCTOjHOCT Ha AafeH UCKa3 U
KpeaubunuTeT Ha NMuaTa LWTO Ce UCMMTYBAaT,

= 3aMMCHULM 33 AafieHW UCKa3W Ha JOKA3HOTO POUMLLTE MOXKE CO Of/TyKa Ha CyaoT
[a ce U3Be[aT KaKo [0Ka3 CO UMTatbe UM penpoayLmpatbe,

= aKO Mo 3aMoYHyBatbeTO Ha rMaBHaTa pacnpasa Ce MojaBaT UHAMLMM BP3 OCHOBA
Ha KOM MOXXe [la Ce 3aK/yuu AeKa CBeOKOT O1 M3/I0XKEeH Ha HACMNCTBO, 3aKaHa,
BeTyBatbe Ha Mapu UM Apyra KOPUCT, 33 Aia He CBE0YM MM NAXKHO [a CBE0YM
Ha rnaBHaTa pacnpaBa, MCKa3uTe Ha CBEAOKOT AafieHu Npe[ jaBHUOT 0OBUHUTEN
BO MPETXO0/HaTa NoCTarnka MoXe CO Of/IyKa Ha Cy[oT a Ce M3BeAaT KaKo [0Kas3,

= 3aMNMCHULM 3a AaJieHN UCKa3u Npef jaBeH 0OBUHUTEN, MOXe CO 0AJyKa Ha CyaoT
[a Ce U3BeMaT KaKo [I0Ka3 CO YMTatbe MM penpoayLMpate, ako IMLETO KOe ro
[ano0 UCKa30T MOYMHanNo, AyLIEBHO 3a60M1eN0 UM U NOKpaj CUTe CO 3aKOH Npea-
BMIEHM CPe[iCTBa 3@ HEroBO NPOHAOoIakbe 0CTaHaN HeloCTaneH.
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,D,OFIOI'IHEHME Ha [OKa3HaTa NocCTarka

Mo 3aBpuwlyBakhe Ha AOKa3HaTa MOCTalKa, MOCTON MOXHOCT fa Ce 6apa H8j3|/IHO
[ornosiHexHune. I'Ipe,u,nor 3a AOonoJIHyBake Ha AOKa3HaTa NoCTarnka MOXe fa AafaTt
CTPAHKHUTE N OWITETEHNOT BO OAHOC Ha [JOKa3M NMOBpP3aHMU CO HOBM OKOJTHOCTHU LUTO
ce jaane BO TEKOT Ha rMaBHaTa pacnpasa.

Mo 3aBpuwlyBath€ Ha JOKa3HaTa NOCTarkKa, a 3apafgu OTCTpaHyBakbe Ha NPOTUBPEY-
HOCTUTE BO HaoAUTE U MUC/IEHbaTa Ha BELWTU UK CTPYYHU NKLa, CYAOT NO npepnor
Ha CTpaHKKUTE WU Mo CJ'IY)K6EHa [OMKHOCT MOXKe fa onpepnenn cynep pelTavyemne.
Cynep BelWTa4yewHheTo CyaAoT ro onpenenyBa no eneKTpoHCKM nat Co NpuMeHa Ha
NpaBUNOTO Ha Cly4vYaeH I/I360p of peructapoT Ha BewTaun, BO NMPUCYCTBO Ha
TYXNTENOT U Ha 6paHMTeﬂ0T.

Ako no 3aBpLllyBake Ha flI0Ka3HaTa NOCTarkKa He 6|/1,El,aT CTaBeHM Npensiosn 3a HEJ3MHO
[OnNoNHyBake UMK akKo NpensoroT Ha CTpaHKKUTe 6|/1,£l,e O,D,6MeH oA CTpaHa Ha CyfAoT,
npetrcenartenot Ha COBETOT Ke O6jaBVI [€Ka JOKa3HaTa NoCTarka € 3aBpLUeHa.

4.3. 3aBplwHu 360poBM 1 3aBpLIYBatbe Ha [aBHaTa pacnpasa

Mo 3aBplwlyBakhe€TO Ha AOKa3HaTa NocCTanka cfefyBa AaBakhe 3aBPLUHU 360pOBI/I.
3aBpLLIHI/ITe 360p0BVI OCBEH CTpaHKUTE U 6paHVITefIOT T [aBa M oWTeTeHWoT. 3a
pa3nuKa o BOBeAHUTE FOBOPK KOU WITO 'K AaBaaT CaMO CTPaHKNUTE U 6paHI/ITeJ'IOT,
OWTETEHNOT faBa 3aBpLleH 360p BO KOj Ce OCBPHYBa Ha CbaKTMTe BaXXHU 3a UMOT-
HO-NPaBHOTO 6apa|-be LWTO ro UCTakHa/l BO TEKOT Ha pacCrpaBara.

AKo 06BMHEHMETO o 3aCTanyBaaTt noseke 06BMHMT€J’II/I, “nu 06BUHETMOT MMa NoBeKe
6paHI/ITEHI/I, CnTE MOXXE fa AafdaT 3aBpLlleH 360p, HO He CMeaT fla Ce NMOBTOPYyBaaT U
MO)Xe BpeMeHCKM fa 6|/I,El,aT OrpaHnU4yeHun BO U3narakbeTo Co uen fa ce o,u,6erHe He-
ﬂOTpe6HO ofoNroBneKkyBame Ha nocrarnkata BO HEJ3MHaTa 3aBplHa cba3a.

Mo 3aBpLuHKTE 360POBH, MPETCEAATENOT Ha COBETOT 0bjaByBa AieKa IMaBHaTa pacnpasa
e 3aBpLUEeHa U 3aMMUCHUYKM Fo KOHCTATMpa BPEMETo Kora pacrpaBaTa 3aBpLumna.

Mo 3aBpllyBath€ Ha rnaBHaTa pacnpaBa, COBETOT Ce NOBNIEKYBa Ha COBETYBathe U
racake 3apagn AOHeCYyBak€e nNpecyna.
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5. PHU3ULMU

Bo PaMKKU Ha pM3nLuTE 3a YCrnewHo oB1Bathe Ha aKy3aTOPHa rMaBHa pacnpasa CO
aKTUBHa ynora Ha CTpaHKUTE U NaCMBHa nonox6a Ha cynor, 0cobeHo BHMMaHue
3aCNnyXyBa 3arpu>XeHoCTa 3a HEMCKYCTBO Ha CTPaHKKTE 3a TOa LWTO 3HaUM yCrnewHo
NOAroTByBake Ha NnpenmeToT rnpen cyaemwe. On CTpaHKMNTE Ce O4YeKyBa fa Ce
M3Bep3upaat BO MNOAroToBkaTta Ha CBeAOUMTE 3a AUPEKTHO N BKPCTEHO UCTMNTYBakE,
noAroTeyBar€e Ha Npatlaka cropen BaXXHOCT U O6J'IaCT, [a npensnuaaT KoM npatlata
Ke ' nocTaBu CNpPOTUBHATa CTPaHKa BO TEKOT HAa BKPCTEHOTO MUCMUTYBakbe, Aalln
ha Ceé aHraXupa TeXHMYKNn COBETHUK UM HE U UCKOPUCTYBathb€ Ha 3aKOHCKUTE
MOXXHOCTHM BO TOa fia M MOMOTHaT jaBHMOT 06BMHUTEN OAHOCHO CyfaoT.

MoBeKe of jacHo e Aeka ke buae noTpebHa MHTEH3MBHA M ceondaTHa obyka Ha
0OBMHUTENNTE M aIBOKATUTE 3a HOBMTE METOAM Ha paboTa LUTO Of HMB CE OYEKyBaaT,
rmorofieMaTa onepaTMBHOCT Ha 06BMHUTENUTE 33 KOM MOpa Aa Ce MpU3Hae feKa ce
HEWUCKYCHM 33 UCMIUTYBakbe Ha fuLe buaejku gocera Toa 3a HUBHUTE MOTPedU ro
UWHelLe CyaujaTa.

BaxkHo Ke buae 1 cymoT Aa ja cchaTv HoBaTa ynora Ha nacueeH apbutep Bo ofHOC
Ha M3BefyBatbe Ha [JOKA3WTe, a eJHOBPEMEHO Aa Ce TPUXM 3a OCTBapyBatbe Ha
TpojHaTa yHKuMja wTo cnopen 3KIM o Hero ce ouekysa.

KoHLenToT Ha BKPCTEHOTO MCMMTYyBatbe OBO3MOXYBA BO TEKOT Ha aKy3aTopHaTa
MocTanka MofiecHo Aa ce U3Bede 3aKy4yoK 3a OCHOBAHOCTA M BUCTUHWUTOCTA Ha
onpefeneH [0Ka3 OJHOCHO Aa Ce MPOLEeHU HeroBaTa ,TeXMHa" o acnekT Ha
MPaBHO pefeBaHTHUTE haKTK.
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AEN 2
NUCTIUTYBAHE CBEAOLN HA CYERE -
ONPEKTHO, BKPCTEHO U AOTMONMHUTENHO UCTIUTYBARE

1. BOBE]

MpaBoOTO Ha MCMMTyBaHe CBeLOLM NPOTUB APYro NMLEe BO jaBHA MOCTanKa e
(hyHLaMeHTasHO YOBEKOBO MpaBo. [leknapauujaTa 3a YOBEKOBUTe MpaBa Ha
ObeanHeTUTE HALUMM TO TapaHTMpa NPaBOTO Ha MPaBMYHA M jaBHA CyACKa
NOCTanKa 3a CUTe Ha LieNIOCHO PAaMHOMPABHM OCHOBH. [lpyruTe MHCTPYMEHTH 3a
YOBEKOBM MpaBa, Kako LWTO ce EBponckaTa KOHBEHLMja 33 YOBEKOBM MpaBa W
MeryHapoAHWOT NaKT 3a rparaHCKu M NOAMTUYKM NPaBa, ro rapaHTMpaaT NpaBoTo
Ha UCMUTyBatbe CBEOLM MPOTMB OAPEAEHO NULLE M NPABOTO Aa Ce MOBMKaaAT
ceefoun.” Kako oBa Ke ce HanpaBw 3aBWUCK 0 MOAENOT Ha cyaete. MocTojaT
OCTpPM pa3NMKK NOMery NPUCTaNoT Ha 06MYajHOTO NPaBoO, T.e aKy3aTOPHMOT CHC-
TEeM M MPUCTaNoT Ha rparaHCKOTO NPaBO/KOHTUHEHTAHUOT, T.e MHKBU3UTOP-
CKMOT CMCTEM BO OIHOC Ha KPUBMUHWUTE MOCTAMKM.

MoMery cucTeMuTe KOM Ce 0/IMKYBAAT CO MHKBU3UTOPCKM CUCTEM Ha Cyaetbe U
OHMe CO aKy3aTOpPeH CUCTEM Ce pa3BM/a efHa UCTOPUCKA AMBepreHumja. Aky-
3aTOpHUTE MoJenn 0b1UHO MMaaT pacnpaBu Co KoM NpeTcefiaBa Cyauja U Kafe
CTpaHKMTe BO NpeaMeToT U3BeayBaaT fAokasu. Kaj aky3aTopHUTE nocTanku, Bo
e[JHO Cyfierbe CO MopoTa, MopoTaTa COCTaBeHa 0f CYANUM-NOPOTHULIM ja YTBPAYBa
BMHaTa, a CyAMjaTa My M3peKyBa Ka3Ha Ha 0OBMHETMOT OTKaKO MopoTaTa Ke
[loHece ocyauTenHa npecyaa. Hagsop oa CAJL, naneky Hajronem 6poj KpUBHUUHM
npeaMeTH BO CyACKUTe CUCTEMM COo 0bMUYajHO NpaBo ce cyaaT 6e3 nopoTy.

CucTeMHTE CO KOHTUHEHTAsIHO NPaBO Ce KapaKTepu3upaaT Co Toa LITO efeH
WNK NoBeKe CyamMu ro cynaT NpeaMeToT BO NPB CTEMeH, a MOHeKoral CyAuu-
NOPOTHMLM My NMOMaraaT Ha KpUBMYHMOT coBeT. Ha npuMep, BO UTanujaHCKuTe
NPBOCTEMNEHU KPUBUUHM CY[OBM Kafe Ce CyAaT TeLWKUTe KPMBMUHM Aena,
npegMeTHTe MM CyaaT ABajua Cyamuu u wecT nopoTHuuu. (Cynosute Bo AHrnuja
u Benc Bo ObeguHeToTo KpancTeo ce oanmkyBaaT Co Cyaumu-nopOTHULM Ha KoM

21 [leknapauyja 3a YoBekoBM NpaBa Ha ObeanHeTHTe Haumuu, uneH 10; EKYI, uneHosw 6 (1) u (3);
MefyHapofeH naKT 3a rparaHCK1 v MONUTUYKM NpaBa, uneH 14,

@
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MM MoMaraat cnyx6eHuLm co npaBHUUKa Haobpasba Bo CynoBuTe 3a NPEKpPLLIOLM,
Kafie, BCYLIHOCT, 1 Ce Cy[aT HajrofieM ien oA npegMeTute.)

Kaj aKky3aTopHWTe cyaeta, Ha CyfoT He My ce obe3beayBa Jocue CO [JOKa3M.
HaMecTo Toa, cynoT 06MYHO CnyLa YCHU A0Ka3W MCKaXaHU 0 CTPaHKMTE BO
npeaMetot. CynoT (Mnu BapeM HaorauoT Ha (haKTH BO CNyYajoT Ha NOpPOTUTE)
06MYHO He ro NO3HaBa CNYYajoT Npej a 3aMoyHe CYLeHeTo.

AKy3aTOpHWUTE KPUBMYHM MPOLLECM FO NPOMOBMPAAT HAYENOTO Ha OPasHOCT.
CTpaHKMTe CM NOBMKYBaaT CBOM CBEAOLM M M ucnuTyBaaT. OTKako eaHaTa
CTpaHKa Ke 3aBpLIM CO MCMUTYBatbe Ha COMCTBEHMTE CBeAoLM, CMPOTUBHATA
CTpaHKa (MNM CTpaHKM) MOXXe BKPCTEHO Aa M UCnuTa ceepoumTe. Bo Hekom cu-
CTEMM LUTO KOPUCTAT aKy3aTOPHM CYACKM NMOCTaNKK, CyA0BUTE MOXAT ia MOBMKAAT
CBOM CBE[L0LM, HO TOA HajuecTo Cce C/lydyBa CaMo BO UCKIyUYMTENTHM OKONTHOCTH
(MaKo, BO HEKPUBMYHMTE NpeAMeTH BO CYACKMTE CUCTEMM CO 06MuUajHO NPaBo
He e HeBOOOMYAEHO CY[IOBMTE [la aHraXMpaaT BeluTaLy Kou Ke 0b6e3befaT Aoka-
31 Kaj CNOpHUTE Mpaluatba 33 Kou e noTpebHa TexHuuka cTpyyHocT). Cygosute
Ofi CUCTeMUTe Co 0bMUajHO NPaABO NMPMMEHYBAAT CTPOrM NpaBMa BO BPCKa CO
[ONYLITabeTo A0Ka3M BO KPUBUUHKTE NpoLieck. Bo MHKBU3UTOPCKUTE CUCTEMMU,
cynereTo noseKe ce DOKyCcHpa Ha NMULLAHM JOKa3K, Kako LTO Ce U3jaBuTe Ko
3a BpeMe Ha UCTpaXkHaTa hasa M 3eMa UCTPaXKHWUOT CyAuja, 0OBUHUTENOT UNu
uctpaxutenute. [locmeto My ce goCTaByBa Ha CYLOT Kako foKa3. Moxe faa
O1aaT NOBMKaHM CBEAOLM, HO BOOOMYAEHO € CYAOT Aa M'M UCTUTa CBefouuTe
npep, Toa Aa ro HanpasaT cTpaHkuTe. CBEAOLM Ha CYAOT MM Ha CTPAHKMUTE MOXe
[a bupat foHeceHw Bo cyfnoT. He e HeBoobuuaeHo of cBegoumTe aa buge no-
6apaHo caMo [ia ro NoTBPAAT MCKA30T AajieH 3a BpeMe Ha UCTpaXkHaTa dasa.

Bo cucteMute co 0bMyajHO NpaBo BNafeaT CTPOrM Npasuna 3a pefocnefoT Ha
U3BedyBatbe Ha J0Ka31Te BO KPpUBMYHMTE NpoLiecH. Kaj KpuBHUUHKTE CyLCKM No-
cTanku, O6BMHUTENCTBOTO I'v M3BeAyBa CBOMTE [I0KA3M, @ Ha KPajoT Of HEroBOTO
apryMeHTUparbe, CyAoT 0AyuyBa fAany 06BUHETUOT BOOMIITO MMa apryMeHTH
CO KOM MOXe [1a OAroBOPM, OLHOCHO Aanu 06BUHETMOT MOXe Aa buae ocyneH
Bp3 OCHOBA Ha M3BefAeHUTe [oKa3W. [LoKOMKY CyLoT OAMYYM fieKa He NOCTou
cnyyaj prima facie, ogHocHo feka O6BUHUTENCTBOTO NPe3eHTMPANo A0Ka3M 3a
CEKOj Ofi eNeMeHTUTE Ha AeNoTo CO LITO U o OKAXaN0 AeNoTo, NpeaMeToT BO
BAKOB C/lyya] € Ha Kpaj. [lokonKy CyaoT oA/lyun NpoTMB 0OBMHETUOT, oabpaHaTa
MOXKe [la U3Befe A0Ka3u BKIyUyBajK1 M NMOBKKYBatbe Ha 06BMHETMOT a CBELOUM
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(N, BO HekoM cucTeMM, Aa fane u3jasa be3 3aknetsa). O6BUHETMOT He Mopa
[a fafe AoKasW; HaMecTo Toa, Mo 3aBPLUHOTO obpaKatbe Ha 0OBUHUTENOT A0
cynoT, ogbpaHaTa Moxe fa u3jaBu feka O6BMHUTENCTBOTO He ro AOKaXano
CBOjOT KOHLLENT HafABOP Of, CEKaKBO COMHEBaHE, U MOKPaj Toa LITO CyAoT e
yBEpEH BO MOCTOEHETO Ha cnyyaj prima facie. O6BMHET Koj cBe0UM Ce TpeTHpa
KaKo CBefoK.

[lokonky onbpaHaTa U3Hece CBOM apryMeHTH, Mo Hej3MHMOT HacTan Ha O6Bu-
HUTENCTBOTO MOXe Aa My buie [03BONEHO 1a U3HECe AeMaHTUPAYKM [10Ka3N,
MaKo BaKBO HeLITO e peTKo BO mnpakcaTa. CTporu npaBuna ofpenyBaaT Kora
BaKBO HeLwTo e fo3BoneHo. ObpasnoxeHWeTo 3a 0Ba e clefiHoBO: bupejku 06-
BMHWMTENICTBOTO r0 HOCM TOBAPOT Ha [IOKaXyBatbeTo, He Tpeba Aa My Ce 403BONM
[ia ro ,MoJenu CBojoT KOHLENT", Taka WTo Ke Yeka ofbpaHaTa fa ro usHece
CBOjOT KOHLLeNT Ma noTtoa Aa OAroBOpU Ha UCTUOT.

MHKBM3MTOPCKUTE CYetba Ce KapaKTepusupaaT co moroneMa ,,pnyuaHoct”.
'eHepanHo, He MOCTOM OHa LITO Ce HapeKyBa ,KoHLenT Ha O6BMHUTENCTBOTO”
(HeMa TecT 3a Toa jlanu NocTou cnyyaj prima facie), na ceefoumnTe Ha Koja buno
Of CTPaHKMTE MIW TWe Ha CyAoT MOXe [a Ce MOBMKYBaaT Mo KakoB 6uno
pegocnef. Cyaunjata MoXe fia Bfie3e Bo aujanor co obsuHeTHoT. Of 06BUHETHUOT
Moxe fa buae nobapaHo Aa Aafe KOMeHTap 3a Hekoj Aoka3. OBBMHETUOT MoXe
A3 [afie CMOHTaHM M3jaBM 3a BpeMe Ha CYLeHeTo.

AKy3aTOpHWTE CUCTEMM MMaAT MHOTY NOCTPOrM NpaBuia BO OIHOC Ha AONYyLU-
TatbeTo fokasu. Bo cuctemute co obuuajHo npaBo, kage ce npedepupa ycHo
W3NOXYyBatbe Ha JOKA3UTe, U3jaBUTe AafeHM HABOP Of CyfA YecTo ce cMeTaar
33 He[JOMyLUTEHW, MaKO 0Ba OMLUTO MPaBKIO MMano 6pojHu ucknydoum. Cyaerbata
BO CMCTEMMTE CO KOHTMHEHTA/HO NPaBO ce NoheKCMOUIHM BO A03BO/YBaAHETO
[10Ka3u Of BAKOB BMA Ha cyaetbe. Ha KpajoT Ha KpauwTaTa, Ke buae nocturHar
MCTUOT pe3ynTaT 3aToa WTO MAKO CMCTEMMTE CO KOHTMHEHTANIHO NPaBo Ke f10-
MywTaT NoBeKe BaKBM JOKa3W, CYAOT, Cenak, Ke Mopa Aa ja LeHM HMBHaTa Be-
POAOCTOJHOCT U KpeAMbUNUTET (04HOCHO, AanK Ce MOTKPeneHu) U NoToa fa UM
ja Bape HeonxodHaTa AoKa3sHa TexuHa. Bo cyaerbaTta BO cucTeMuTe co 0buuajHO
npaBo, 0OBMHETMOT He y4ecTBYBa aKTMBHO BO Cy[eHEeTO, OCBEH ako MMa CBOj
npaBeH 3acTanHUK. AKy3aTOPHUTE CUCTEMM IO KOPUCTAT HAUYENOTO Ha €AMHCTBO
Mery a[iBOKATOT M K/IMEHTOT, WUTO 3HauM fieKa Tue 360pyBaaT Kako efieH rnac.
BpaHuTENoT r1 npeseHTMpa apryMeHTUTe Ha oabpaHaTa, MCUTYBA CBEOLM U
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[aBa NMpaBHa apFYMEHTaLI,I/Ija. O6BuHeTHOT MY LaBa MHCTPYKUMU Ha 6paHVITeJ’IOT
TOraw Kora e ﬂOTpe6HO. Bo Hekou CUCTEMMU, 06BMHETMOT MOXeE ha faje M3jaBa
6e3 3aKneTBa HaMecTo cBefovere nop 3aknetsa.

Bo aKy3aTopHWTE CUCTEMM, OLLTETEHUTE He Ce CTPaHKU BO NPEAMETOT U reHepasHo
HeMaaT NpaBo Aa NPMUCYCTBYBAAT Ha CyAete. [1ocTojaT M cMCTEMU KOM UM 0BO3-
MO)XyBaaT Ha OLUTETEHWTE [la y4eCTBYBaaT BO (ha3aTa Ha 0fpeayBatbe Ha Ka3HaTa,
HO 06MUHO NpekKy flaBatbe [OKA3M MNK Npeasaratbe 0apeeHu 13jasu aa bugat
npuchaTeHn Kako AoKa3, BO KOM M3jaBu 06jacHyBaaT Kako M3BPLIEHOTO KPUBMUHO
Aen0 BNKjaeno Bp3 HMB. 3a pasfinka Of 0Ba, BO MHKBU3UTOPCKUTE CUCTEMM OLL-
TeTeHWUTe MOXaT [la YYecTByBaaT BO MocCTarnkaTa Kako cTpaHka. Bo Hekou
CMUCTEMM THE MOXAT M [1a MOBMKYBAAT CBEOLM Ha CyAeke.

['eHepanHo, BO CUCTEMMTE CO 0OMYajHO MPaBO, T.€. BO aKy3aTOPHUTE CUCTEMMU,
Ofl CYLOT He ce bapa Aa ja yTBpAyBa BUCTUHATA, TYKY [la AOHECYBA 3aKIyUyoLy
33 [JoOKa3uTe M3BefEHM Of CTpaHKUTe BO MpeAMeToT. 3a pasnuka of OBa,
cynerbaTa BO MHKBU3UTOPCKMTE CUCTEMM MMAAT 3a LieN YTBPAYBatbe Ha BUCTMHATA.
AKy3aTOpHM CYL,CKM MOCTaNKu cé noBeke ce BOBEAYBAAT BO KOHTMHEHTAHUTE
UMK UHKBU3UTOPCKMTE MpaBHM cucteMu. Mtanuja u bocHa u XepuerosuHa ce
Heo[laMHeLLHU NMPUMEPU Ha CUCTEMM HA XMOPUAHM UM MeLlaHu MOLeNM Kaae
Cce BOBE[leHM aKy3aTOPHM NOCTAMNKM.

Bo XMbpHaHMOT MNK MelliaH CUCTEM Ce UCKOMOUHMPaHU KapaKTe-pUCTMKM U Ha
WHKBM3UTOPCKMTE M Ha aKy3aTopHMTe cucTeMu. Ha npuMep, 60CaHCKMOT cucTeM
cera e CMCTeM CO CTPaHM BO MOCTAanKaTa, Kafile CTpaHKWUTE I'M MpeTcTaByBaaT
CBOMTE KOHLLeNTH, NOBMKYBaaT CBOM CBELOLM U NpepnJiaraaT CBOM AOKYMEHTH
Aa bupat npudpaTteHn kako Aokasu. Cenak, 3a pasnuka of CyfetbaTa BO CUCTEMUTE
co obuuajHo npaBo, Bo bocHa 1 XepLieroiHa MOXHO € OTCTanyBatbe Of CTPOTMOT
pegocnen Ha u3BeayBatbe Aokasu (Mpeo OOBMHMTENCTBOTO Na NoToa ogbpaHaTa)
Ha TOj HAUMH LUTO HEKOja Of CTPaHKMTEe Ke MoBMKa cBedoLuu Oe3 nountysatbe
Ha pepocnepoT. OTkako oabpaHaTa Ke ro M3M0XM CBOjOT KOHLLENT, Ha
O6BUHMTENCTBOTO MYy € A03BONIEHO A U3Bee JONONHUTENHU OKa3M [LOKONKY
CaKa (LUTO 3HauM [ieKa 0OBMHETUTE He CeKOralll 3HAAT KOJIKY Ce CUITHU apryMeHTUTe
MPOTMB HWB NPeJ Aa ro M3M0XKaT CONCTBEHMOT KOHLLENT Ha oabpaHa). Cyaot
MOXe Aa UCMUTYBa CBEAOLM BO KOe 1o BpeMe BO TEKOT Ha CBEI0YEHETO, Ma
AYPY 1 1a MOBMKa CBOM CBeoLM (0cobeHo BewTawym).
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Ha 06BMHETMOT My e [03BONEHO [la Mrpa akTMBHA y/ora Bo MocTankata. Toj
MOXe Aia MM MOCTaByBa Npaluatba Ha CBEAOLMTE UMM LA TM U3N0XKM CBOUTE apry-
MEHTM OTKaKO NPETX0JHO HEroBMOT bpaHUTEN ro Hanpasun uctoto. [lokasute
NPOTMB efeH 06BMHET HeMa [1a Ce CMETaaT 3a LIeNIoCHK cé foaeKa oabpaHaTa
He 'Y U3MT0XKK CBOMTE [J0Ka3u U fiofeka O6BUHUTENCTBOTO He U3MI0XKM EBEHTYaHM
[LOTONHUTENHM [JOKa3M JOKONKY MMa Xenba Toa Aa ro Hanpasu. CyfLoT He 3anupa
CO pa3rnefyBate OKa3W Ha KPajoT Of M3N0XKYBaHETO Ha KOHLEeNnToT Ha O6BK-
HUTENCTBOTO, AYPM M aKO [IOKa31Te He MoXene [1a He ro AoKaXaT KOHLENTOT Ha
0OBMHMTENCTBOTO HAZIBOP O/} CEKAKBO COMHEBAHE BO TOj MOMEHT 0/ NoCTankara.

MpBuTe ABa MOAEPHM MefYHapOAHM KPUBMUHM CYL,0BM MeryHapOA-HUOT KpUBMYEH
TpubyHan 3a nopaHelwHa Jyrocnasuja (Xawkuot TpubyHan) u MefyHapoaHWoT
KpuBMUeH TpubyHan 3a PyaHaa 6ea noctaBeHu rMaBHO BP3 aKy3aTOpHa OCHOBA,
HO CO OfipeAeHN MHKBU3UTOPCKM acnekTW. EaeH nmpumep 3a oBa e MpaBMnoTo
6poj 98, 3aeaHMuUKO 1 3a ABaTa CyAa, Koe My [03BO/TyBa Ha CyACKMOT COBET [1a
WU3Befe [OMNONHUTENHM JOKA3M, M proprio motu Aa NMoBMKa COMNCTBEHM CBELOLM
Ha cyfetbeto. Co TEKOT Ha BPEMETO, KaKo LITO Ce 3rofie-MyBalle [OMKMHATA Ha
CYLeHaTa M KaKo LUTO Ce MPeK/omnyBaa AoKasu BO Pa3fIMyHM HO Ha HEKOj HauWH
MnoBp3aHuW npoueck, XalkuMoT TpubyHan BoBefe HOBM NpaBufa 3a 3abp3yBatbe
Ha [ONrUTe MOCTanKu BKIYYyBajKM M HaMeTHyBate Ha OrpaHuuyBatba Bp3
WCMUTYBatETO CBEAOLM, AYPU M LO CTErNeH Ha AONyWTare U3jaBu of CBELOLM
6e3 f1a 1 [103BONM Ha CNPOTUBCTaBEHATa CTPaHKa BKPCTEHO Aa ro UCMIMTA CBELOKOT.

Bo aky3aTopHuTe nocranku, 6e3 ornes aanu ce Tue BO CUCTEMUTE CO 06MYajHO
NPaBo MM BO CUCTEMMUTE CO KOHTMHEHTAIHO NPABO KOM KOPUCTAT aKy3aTOpPHM
NOCTanKK, LLenTa Ha AMPEKTHOTO, BKPCTEHOTO U [LOMONHUTENIHOTO UCMUTYBatbE,
BCYLUHOCT, € ucTa. LlenTa Ha AMpeKTHOTO UCMUTYBake e fobuBatbe CBeouUeHe
KOe OfiM BO MPUOTr Ha KOHLENTOT (Te3uTe) Ha CTpaHKaTa Koja ro MoBWKana
CBeJOoKOT. BKpCTeHOTO McnUTyBatbe MMa Anaboka BaXHOCT BO aKy3aTOPHUTE
cucTeMu, 0cobeHo BO paMKuTe Ha cUCTeMUTe co obuyajHo npaso. Ha npumep,
Bo CA[l BKPCTEHOTO MUCMUTYBatbe Ce CMEeTa 3a KaMeH-TeMeNIHUK Ha CYLCKMOT
npouec oA 0b1yajHOTO NPABO M € HapeyeHo ,HajcunHaTa NpaBHa anaTka Ha
CUTe BpeMMHba 33 OTKPMBAHE HA BUCTUHATA".??

,D,OI'IOJ'IHI/ITGJ'IHOTO UCNnUTyBakbe MOXe, NCTO TaKa, Aa 6|/|,u,e MHOTY BaXXHO BO U3-

BeAyBath€TO AOKa3n, NMpeKy OBO3MOXYyBake Ha COOABETHATA CTPaHKa fa I
ﬂOjaCHM [OKa3nTe Ha HEj3VIHl40T CBEeOK NO BKPCTEHOTO UCMUTYBaHE. He Tpe6a

22 BurMop: Jlucepiiayuja 3a aHeo-amMepuKaHcKuoll cucltieM Ha gokKasu Ha cygerallia 80 0bu-
yajHollo Upaeo, bocToH 1940 rogmHa.

@
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[ia ce NOTLeHyBa NOTELKOTHjaTa YCMeLWHOo Aa ce UCMUTYBaaT CBEAOLM criopef,
CTpOruTe MpaBMNa 3a U3BPLLYBAHE AUPEKTHO, BKPCTEHO M JOMOMHUTENHO MC-
nuTyBake. 3a 0Ba NPABM/IHO 1a Ce MPAKTULMPa, MOpa Ja Ce COBMaJaaT npasunaTta
M TEXHUKWTE 33 NOCTaBYBatbe HaBeLyBauKM (CYrecTMBHM) UMM HEHaBELyBauKu
(HecyrecTvBHM) NpalLatba, KAKO M TOA KOra M KaKo Aa Ce BOXM NPUroBop Ha
npallakaTa NOCTaBeHU o[ NPOTUBHMKOT. Kako M co apyru npochecHoHanHu
BELUTWHM, 1 3a 0Ba MOXe Aa buaaT noTpebHM rofiMHM 3a fla ce CTEKHE HMBO Ha
MajcTopcTBo. Bo cuctemute co 0buuajHO NpaBo, afiBOKaTypaTa PYTUHCKM Ce
npefaBa Kako NpeAMeT BO paMKMTe Ha KOHTUHYMpaHaTa NpaBHa eAyKauuja 3a
OHMe Kou cakaaT fia paboTaT kako afBokaTy. [paBunaTa Ha JoKa3HaTa NOCTanKa
MOCTPOro ce Np1MeHyBaaT BO KpMBUUHWTE BO criopeaba co rparaHCckuTe NoCTanky;
He e peTKa nojaBaTa rpafaHCKMTe CYAOBM [ia He ce NMpUAPXKYBaaT A0 HEKOM
CTpOrM MpaBuna BO BPCKa CO foKa3uTe. Bo cuctemute co obuuajHo nmpaso,
NpaBHULMTE TeHepasHo Creuujanmsvpaat ofpefieHa 06nacT of NpPaBoTo, HO
nopaau NPeA13BULMTE U CrieLMjanH1Te BEWTUHM WTO ' Bapa agBoKaTypaTa,
camo Man 6poj NpaBHMLM 0ANYUYBaAaT Aa Ce CreLujanusmupaat Bo 0Ba rnorne.

2. AHI/IUJA UBENC (OBEAUHETOTO KPAJICTBO)
2.1. Bosep

AHrnuja u Benc uMaat uncT aky3aTopeH cucteM co obuuajHo npaso. CyaetaTta
ce uucTo aky3aTopHu. CynereTo ce CMeTa 3a HaTNpeBap NoMery CNpoTUBCTa-
BEHWUTE CTPAHKM: BO KPMBUYHUTE NPELMETU HATNPEBapOT € NOMery ip)aBaTa,
no3sHaTa nog umeto KpyHata, 1 06BUHETHOT.

YTBpAyBateTo Ha BUCTUHATA He e LieN Ha KPUBMYHMOT CYACKM npouec. Tamy
kage e noTpebeH MexaHW3aM 3a yTBpAyBake Ha BUCTMHATA, Bnagata unm
MapnaMeHTOT hopMMpa aHKETHa KOMUCHja KOja MMa 3ajava fAa ja yTBpau
BMCTMHATA BO HEKOj KOHKpeTeH cnyyaj. lMpuMepu 3a oBa ce KpanckaTa aHkeTHa
KoMucKja unu MapnaMeHTapHaTa aHKETHa KOMUCH]a.

OBue KOMMCHMM MMaaT 3a LieN Aa ja OTKpMjaT BUCTUHATA (M [la JafaT Npenopaku
MY 3aKnydyouM), a cBefoLMTe MOXe fa buaaT NoBMKaHM M MPUHYAEHU [a
CBeA0YaT NPOTUB CONCTBEHMOT MHTEPEC.
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npaBHVITe HayeJla KoM Cce ogHecCyBaaT Ha UCMNHUTYBaHETO CBEOLUMU HE Ce CeKorall
KO,UM(bVILI,VIpaHM KaKo WTO € cnyqaj BO CUCTEMUTE CO KOHTUHEHTA/IHO MNpaBo, MNa
MHOrYy o[ OBU€ Ha4yena ce n3pefeHn on oA4NyKM Ha NOBUCOKUTE CyAOBU fOHE-
CyBaHU HU3 BEKOBUTE.

OppeneHv Havyena o 06MYajHOTO NPaBO HaluNe CBOE MeCTO M BO 3aKOHO/aB-
cTBoTO. TaMy Kage e noTpebHo, oapefeH CNyJyaj o NOBUCOK Cy Ce HaBeAyBa
KaKo M3BOP Ha NPaBHO Hayeno.

OnwrTo NpaBUNo € AeKa CaMO €1€H 3aCTalHMK Ha CEKOja oA CTPpaHK1Te NCNAUTYBa
CBeLOK. OBae pa3nnyHo o CUCTEMUTE CO KOHTMHEHTA/THO MNPaBO, Kafe AOKOJIKY
€[Ha CTpaHKa UMa noseke 04 efieH 3aCTanHUK, NCMNTYBakbeTo He € OrpaHUYeHO
CaMO Ha €1eH afiBOKaT.

2.2. [IupeKTHO UCMUTYBaHE

Mo oTBOpakeTO Ha cNyyajoT, OBBUHUTENCTBOTO O NPe3eHTUPa CBOjOT KOHLLENT
MOBMKYBajK1 CBEOLM Aa CBELOYAT YCHO BO cyfoT. O6BUHMTENOT MOTOA o
WUCMUTYBA CBELOKOT M BAaKBOTO UCMMTYBatbe Ce HAapeKyBa AMPEKTHO UCMUTYBaHbe.

Llenta Ha AMPEKTHOTO UCNUTYBatbe € fia Ce M3B/eYaT A0Ka3M Of CBEAOKOT, KOj
CO COMCTBeHM 360p0BM Ke ro MoAaPXKM KOHLENTOT (Te3uTe) Ha CTpaHKaTa Koja
ro nosukana. [paeunoto oa obuyajHoTo NpaBo Bo AHrnuja u Benc e geka npu
AMPEKTHOTO UCMIUTYBatbe He Tpeba [la ce MoCTaByBaaT HaBeyBauKM (CYreCTUBHM)
npallatba, 04HOCHO Tpeba [ja Ce MOCTaByBaaT CaMo Mpaluatba KoM He My cyre-
pMpaaT 04roBOp Ha CBELOKOT (CO oapefeHH UCKNyYoLM BUaM Nofony). JacHaTa
NPU1YMHA 33 OBa BO e1eH CUCTEM Ha CTPaHM BO MOCTarnkaTa e Toa LWTo CBeAOKOT
a He aJiBOKATOT € TOj LUTO CBEA0YUM.

CtpaHkuTe 06MYHO MopaaT Aaa obesbepat ,pe3nMe Ha OKa3NUTe” JOKYMEHT BO
KOj ce HaBefleHM OueKyBaHWTe J0Ka3M Ha ofbpaHaTa, a 3a O6BUHUTENCTBOTO
coonwTeHue of MonuuujaTa. MpawaraTa 3a cBegoumnTe 0bMUHO ce basmpaar
Ha OBMe [OKyMeHTU. Ha aBoKaTUTE He UM e 03BONEHO fAa MM ,nofydyBaat”
cBedouMTe npep Aa AaaT UCKa3.

O,U,FOBOpMTe Ha HaBe[yBa4Ku Mpallakba HE Ce CaMUTE Mo cebe HeaonywrTeHn
KaKO [OKa3WH, NaKO Ha BaKBUTE OOKa3u 61 Moxeno ha UM Ce fafe noMmarla
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TeXWHa. MCKJ'IYLIOLIM o[ NpaBuUIOTO Ce BOBEAHM Mpallakba UK Mpallakba KOU
ce ofHecCyBaaT Ha HECIMOpPEH MaTepMjan.

2.3. Henpujatencku csegoun

buten MCK/TY4YOK O, NPpaBMNIOTO € TOorall Kora cyfoT, Ha 6apa|-be Ha CTpaHKaTa
KOja 0 NoBMKaJla CBEAOKOT, 0 npornacuia BakBUOT CBEAOK 3a ,,HeﬂpVIjaTeﬂCKM".
Taa CTPaHKa NnoToa MOXXe BKPCTEHO Aa ro UCNnTa CONMCTBEHMOT CBEAOK.

»Henpujatenckn” ceefoLyM ce OHMe KoM Ce CMPOTMBCTABEHM Ha CTPaHKaTa Koja
1 MOBMKYBa BO CMMC/1a ieKa CBEAOKOT Ce MojaByBa [ja CBeA0UM CO eHa HEBONHOCT
3a KaXkKyBatbe Ha BUCTMHATA Ha Taa cTpaHka. OBa MOXe fia ce eMOHCTPMPA, Ha
npuMep, Npeky criopeayBake Ha CBeJOUYEHETO BO CyAOT CO M3jaBUTE AafeHM
HaABOP Off HEero 3a UcTa paboTa.”* HenoBoNHMOT CBEAOK, Of ApYra CTPaHa, He ro
[I0KaXKyBa (DAKTOT 3a KOj € MOBMKaH, U/, BCYLUIHOCT, AOKaXKyBa CMPOTHUBEH (haKT.
HenoBonHMOT cBeOK He MOXKe Aia Ce MPOrfiack 3a HempujaTencku.

CTpaHKaTa Koja MOBMKYBa HenpujaTeNCcKuM CBeJOK MOXe WCTMOT Aa ro
AMCKpeauTMpa CO [JOKa3M 3a HeroBMoT , /1ol KapakTep”.”> Ha cBeAOKOT MoXe
Aa My ce NpeAoYaT M HeroBM NPETXOAHM U3jaBu Kafie HeaocTacyBa LOCNeLHOCT
BO M3jaBMTe, HO MPBO MOpa Aa Ce npalwa Aanu jan ogpedeHa usjasa. Kora
CyLOT Ke buae cooueH CO KOHTPAAMKTOPHM M3jaBW Of efieH UCT CBefOK, TOj
MMa NPaBo [a MM CMeTa NPETXOHUTE HEKOH3UCTEHTHM M3jaBM KaKo AoKa3 3a
BMCTMHATA BO O[LHOC Ha MOAOLHEXHATa M3jaBa JafieHa Ha cyq.”

2.4. MpeTxoAHN KOH3UCTEHTHU U3jaBH

3a pa3ninKa o COCTOj6aTa BO CMCTEMUTE CO KOHTMHEHTA/IHO NPaBO, MPETXOAHUTE
KOH3UCTEHTHM VI3jaBVI Ha cBefouute 061YHO He ce [ONyWTeHN KaKo AOKa3n BO
CYLACKHUTE NOCTarkKH. Cnope,u, adHIMMMCKOTO Nnpaso, ,,CTPaHKUTE HEMaaT MNpaBo Aa

23 3eMjuTe co 0bMyajHO NMpaBo KoM AMPEKTHOTO MCMMUTYBatbe O HapeKyBaaT ,examination in
chief®, 3a pasnuka og TepMuHoT , direct examination® koj ce kopuctu Bo CA[l, ce: ABctpanuja,
KaHaga, XoHr Kor, UHauja, Ouym, Hos 3enaHg, MakuctaH v JyxHa Adpuka. JenosHuumte Ha
MeryHapogHHOT KpuBUUEH TpOyHan 3a nopaHellHa Jyrocnasuja, MeryHapogHHUOT KpUBHYEH TpU-
OyHan 3a Pyanga, CneumjanHuot cyp 3a Cuepa JleoHe u CneupjanHuot TpubyHan 3a JIbaH one-
py1paaT co uctaTa TepMuHonoruja. Mcto Taka, 3a AONONHUTENHO UCTIUTYBatbe BO OBUE 3EMjU Ce
KOPMUCTM TEPMUHOT ,re-examination®, 3a pa3nnka of TepMUHOT ,redirect® koj ce ynoTpebysa Bo
CAL.

24 0Opnen 3, 3aKoH 3a KpMBMYHATa nocTarnka o 1865 rog.

2 Buaw Apubong: M3jacHysare 3a 8UHQ 80 KpusuyHolpasHallia obnacili U KpusuyHailia docialka
2010 Bo [8.94]-[8.98].

2 Opnnen 119 (1), 3akoH 3a ka3HeHaTa npasaa o 2003 roauHa.

@
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NpoAyLMpaaT ConcTBeHu fokasn”.?” Mcknyyok o oBa ce [LOKa3uUTe KoM ce aen
Ofi res gestae, Ha NpuUMep, BO Clly4au Ha CeKCyasneH Hanag co Len aa ce nobujar
HABOAMTE 33 Heo[aMHeLIHa MomnaKa, Kako M 3a Aa ce nobwjaT HaBoauTe 3a
HeoJaMHelHO M3MUCNYBake Ha Bep3ujaTa AafeHa Bo cyfot.”® [lokasu 3a
HeolaMHeLLHa Nomnaka MoXe, UCTO Taka, Aa buaaT A03BONEHU BO 0JpeeHH
AedUHUPaHM OKONHOCTM.

2.5. OcBexyBate Ha MeMopHjaTa

CsefoumTe MOXaT Aa CY ja OCBEXAT MEMOpPHjaTa Of AOKYMEHT BO KOj € 3anuLIaHo
HWBHOTO CeKaBatbe 3a OfipefieH HacTaH BO HEKOj MPETXO/eH MOMEHT 0/ BPeMETO.
[lokyMeHTOT MoXXe ia b1ze HanuLLaH, CO TOHCKM 3aMMC UM f1a e TPaHCKpunumja.”’
AnBokaTuTe Moxe fla nobapaaT o cBegoLMTe [a CM ja OCBEXAT MeMopujaTa
3a BpeMe Ha Koja buno of Tpute hasm Ha MCMUTyBareTo. Kaj aMpeKkTHOTO
UCMUTYBatbe Ha CBELOKOT 0OMUHO My Ce MoCTaByBa MpaluatbeTo, OTKAKo Ke
CTaHe ouMrnegHo feKa CBEAOKOT BeKe He ce CceKaBa Ha HeLTo, Aanu NoCTou
APYT LOKYMEHT WTO 61 MOXeN 1a My FO OCBEXM MOMHEHETO.

2.6. BkpcreHo ucnutyBame

CuTe cBepouM MOXe Aa MOANEXAT Ha BKPCTEHO UCMUTYBatbe OTKAKO M1 npe-
3eHTMpase CBOMTE [I0Ka3u BO IMPEKTHO UCMUTYBatbE (MOCTOjaT OfpeieHH PeTKH
MCKNTy4YOoLM Ha OBa NPaBMNO, Kako, Ha MpUMep, 3a CBEAOK KOj € MOBUKAH CaMo
3a [la BepuchuLMpa ofpeieHN AOKYMEHTH).

BKpCTEHOTO MCNNTYyBakbe MMa 3a LeN U3BJIEKYBatbe [OKa3n KON C€ NMOBOJIHU 3a
CTPpaHKaTa KOja NCMNTYBa CBEAOK NOBUKaH Of CMPOTUBHATa CTPAHKa. OBOj ™n
UcnuTyBatbe MoXe, UCTO TaKa, Aa MMa 3a UeNl 3aBUCHO Off OKOJIHOCTUTE U
[OKa3nTe fa ¢)pﬂM COMHEX BP3 BEPHOCTa Ha [0Ka3nuTe n3BeneHU npmn AMPEKTHOTO
UCMAUTyBake (O,ﬂ CTpaHa Ha TOj Unu ppyr CBe,U,OK). Osa NCrNnTyBamke MOpa fda ce
OfiHeCyBa Ha Hepa3jaCHeTMTe I'Ip06f|eMVI BO nNpeaMeTHUOT cnyqaj.

BKpCT €HOTO UCNNTYyBakbe NPETCTaBYBa I'IpO(beCMOHaﬂHa BELWTMHa KOja ceyuu. Etmukmor
KOZAEKC 3a NnpaBHUTE 3aCTanHM1LUM BO AHITIMja u Benc COAPXu Npasna NOBP3aHK CO
HECOOBETHOTO BKPCTEHO UCMUTYBAHE. Bo KOOEKCOT CTOU fieKa a,EI,BOKaTOT30

7P, {ipoitiue Pobepitic 28 Crim. App. R 102.

2 Opnen 120, 3akoH 3a kasHeHaTa npasga o 2003 rog.

¥ Opnen 139, 3akoH 3a KasHeHaTa npasga o4 2003 rog.

% Kopekc 3a ofHecyBake Ha AfBokaTckaTa koMopa Ha AHrnunja u Benc 1 MNuwanu ctanfapam 3a
U3BpLLYBatbe NpodecoHanHa paborta, 8 usganune 2004, ctas 5.10.
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= [TpaBHMOT 3acTanHKK He cMee Aa AaBa M3jaBu MMM Ja NOCTaBYBa Mpallaka
KOM Ce CKaHAANo3H1 MM KoM MMaaT 3a Lien caMo fia OLpHaT, Aa HaBpeaaT
WK Aa BO3HEMMpaT onpeneneH CBeAOK UK Apyro nmue.

= [TpaBHMOT 3aCTanHMK He CMee CO HMKAKBa KOHCTaTalLMja BO CBOjOT roBop Aa
MY MMMyTMPa HELTO Ha OApefeH CBEAOK KOro MMan MOXHOCT BKPCTEHO Ad
ro UCMKTA, BOKOJKY NPU BAaKBOTO UCMIUTYBakE He My [/l MOXXHOCT Ha CBEOKOT
[ia OAArOBOPM Ha HAaBOAMTE.

= [TpaBHMOT 3acTanHMK He CMee [la Kaxe fieKa opefieH CBELOK, OLUTETEH UM
APYro NuLe € BUHOBHO 33 OAPeAEHO KPMBUYHO €10, U3MaMa UM HECOOBETHO
OfIHECYBaHb€, HUATY [1a UCKaXKe KNEBETHUYKM HABOAM BO BPCKA CO OHECYBAHETO
Ha ApYro nuue, HUTY fa My Fo NPUMMLLE Ha LPYro NiULe KPMBUYHOTO [eno
WK NOBEAEHMETO 33 Koe e 0BBMHET HEroBUOT KIIMEHT, LOKOJIKY TaKBUTE
HaBOAM He Ce NOTKPeneHu CO PasyMHU NPUUMHM.

[lokonky cTpaHKaTa Koja BpLUM BKPCTEHO UCMIUTYBakbe MMa HaMepa Aa My CTaBw
[10 3Haete Ha CyAoT AeKa Ha CBeoKoT He Tpeba Aa My ce BepyBa, oBa Tpeba
[a buae jacHo CTaBeHO A0 3Haete Jofieka CBeOoKOT jaBa McKa3. bpaHuTtenor
UnM 06BMHMTENOT 3a OBaa Lien MoXe fa ynoTpebu TexHWKa Ha ,MoAUrHaTH
Bern” HaMecTo Jia Kake leKa CBEJOKOT laXxe.

Cy,U,OT, KOpVICTEjKI/I ' CBOUTE ﬂOCTOjaHVI HaNneXHOCTU 3a OCTBa—-pyBahe
KOHTPONa BP3 COMNCTBEHUTE MOCTAlNKK, MOXe Oa o perynmpa BKPCTEHOTO
UCNMUTyBake A0 OApeaeH CTENEH. Cy,u,MjaTa MOXXe [ia o orpaHn4n NpekyMepHoOTo
BKPCTEHO UCNUTYBake, HO BaKBaTa CBOja MOK Tpe6a BHUMATENHO [Aa ja
yn0Tpe6yBa. Cy,U,OT MOXXe fa He A03BOJZIM HECOOABETHU UITU HeﬂpMjaTHM Mpallatba.
TOj, MUCTO TaKa, MOXX€ la HaMeTHe BpEMEHCKO OrpaHMyyBatbe Ha UCNUTYBaHkETO
BO C/ly4auTe Kora UCTOTO Ce NMOBTOPYBa U/TU € HENPaBUYHO.

O6BMHET KOj caM ce BpaHM HEMa MPaBO BKPCTEHO Aa WUCMMTYBA TYXMTEN BO
CNy4Yau Ha CeKCyanHu KpUBMYHM Lena, HUTY Aa UCMUTYBA Aela-CBeAOoUM.
O6BMHETMOT MOpa fAa CM Hajae afBOKAT Koj Toa 61 ro HanpasuA, a JOKONKY
T0a He bue HanpaBeHo, CYLOT Ke Ha3HauM aBOoKaT 3a oBaa Len.

an BKPCTEHOTO UCNUTYBak€E, Ha CBEAOUMTE MOXE Oa MM Ce npenoun HEKOja

HWUBHa NpeTxXxoAHa HEKOH3UCTEHTHaA l/13jaBa.32 Kako wro Beke NpeTxogHoO PeEKOBME,
Cy4oT MOXe fia ja TPETUPa NPETX04HaTa Vl3jaBa KaKO BUCTUHUTA.

31 Oppenv 35-38 36 3akoH 3a MiaIMHCKa NpaBLa M 3a AOKa3uTe BO KpUBMYHATA MaTepuja og 1999
rod. v gen 31 op [lenoBHMKOT 3a KpMBMYHaTa nocTanka o 2005 rog,.
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CsefouuTe MOXe f1a Ce UCMMTYBAaT M BO BPCKA CO OCBEXYBAHETO Ha HUBHOTO
NoMHetbe 0[] I0KyMeHTH. CBeoLMTe MOXe BKPCTEHO fia OMAAT UCMIMTYBaHM 33
[1a Ce HamafHe HUBHMOT KpeanbunuTeT, ofHOCHO 3a Aa ce cornesa: (a) HUBHOTO
no3HaBatbe Ha hakTuTe; (6) HMBHATA 0OjeKTUBHOCT (HEMPUCTPACHOCT); (B) HUBHMOT
WHTerpuTeT; (r) nanu ja 36opyBaaT BUCTUHATA; (A) AanM Ce CBECHM AeKa MMaaT
obBpcKa Aa ja 36opyBaaT BUCTUHATA.>

Ha cBepouute MOXe fa MM ce MocTaByBaaT Mpallakba 3@ HUBHOTO MOTEKIO,
KpUMMHANHO AOCHE, 3@ LA CO KOM Ce MOBP3aHM U 3@ HUBHUOT HAUMH Ha XXMBOT.
BakBoTo MCNKTYBake MOpa [ia Ce AABUXM BO FPaHMLMTE NPONMLLIaHK BO ETHUKKMOT
KoZeKC 3a NpaBHMTE 3acTanHuuM. Moxe Aa ce MocTaByBaaT Mpallaka M 3a
,JIOLIMOT KapakTep” Ha oApeaeH cBefok.>* Moxe fia ce NOCTaByBaaT M Npallakba
KOM Ce OfHeCyBaaT Ha CKMOHOCT KOH /IOLIO MOBeAeHUe Koe e PasfIuuHO Of
[eNoTo LWTO € NMpeAMeT Ha KPUBMUHO roHewe.’> OBa MMa MMMNAMKALMKM 3a
0OBMHETMOT BO CMMC/IA Ha TOA LUTO My [1O03BOJyBa Ha 0OBUHUTENOT Aa ro Njac1pa
,JIOLIMOT KapakTep” Ha 0OBMHETMOT BO rpynaTa Ha JoKas3Mu.

l'eHepanHo, MoCTanyBaeTo Ha CTpaHKaTa € OrpaHUYeHO MM ,Bp3aHo” co
OAroBOPOT Ha CBEAOKOT BO BKPCTEHOTO MCNMTYBate. [lanu Aokasun ke buaat
[103BOJIEHM BO NMO6MBaHETO 3aBMCH Of ,,4yBCTBOTO 3a pep-iisiej Ha 0OBUHUTENOT
W Ha Cy[0T, a He o[} HeKaKoB pnno30dhCku Mnm aHanuT1ukK npouec”.* MpaBunoto
e [leKa apyr CBefloK He MoXe [a buae NoBMKaH 3a [a fIeMaHTUPa OfroBOPH
AafeHU NPy BKPCTEHOTO UCMIUTYBatbe. MCKydoLm Of 0Ba NPaBMAO Ce AOKa3uTe
CO KOM Ce MOoKaXkyBa fieka CBeLOKOT 61N NpUCTPACeH UM OTU NPETXOLHO Oun
KpMBMUHO ocyayBaH.” Moxe fa ce [oHecaT M MeAMLMHCKM [OKa3M 3a fa ce
[OKa)XXe HEBEPOAOCTOJHOCT Ha [LOKa3WUTe NoLHeCeHH 0, 0ApefeH cBefoK.®

Ha cuTe cTpaHKM UM e [03BOMIEHO [a MCMUTYBaaT CBELOK KOro TMe He ro
rnoBuKaJe, Na Makap TOj CBeLOK f1a € U efieH of 06BMHeTUTE.

320pnenun 3 v 4 of 3aKOHOT 3a KpMBMYHATa nocTanka of 1865 rog.

33 Buaw Apubong: M3jacHysare 3a 8UHQ 80 KpusuyHolpasHailia obnaclli U KpusuyHailia docialka
201080 [8.37].

34 Opnen 100, 3akoH 3a ka3HeHaTa npasga o 2003 rof.

3 Opnen 98, 3akoH 3a kasHeHaTa npasaa of 2003 rog,.

3 P, Gipottius ®yHgepbypk [1990] 1 WLR 587, Bo 598; R. ipoitiue Comepc [1999] Crim LR 744.

3 Oppenn 100 1 331 o, 3aKoHOT 3a KasHeHaTa npasga o4 2003 rog.

38 Tyxej Upoitiue Monuyuckuolt Komecap Ha melpodonaiia[1965] AC 595 (TopeH goM Ha bpuTaH-
ckuoT NapnameHT).
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2.7. [lononHMTeNHO UCNUTYBakbE

Mo BKPCTEHOTO UCMUTYBakbE, CTPaHKATa MOXe f1a O4HOBO [ia Fo UCMUTa CBOjOT
CBEAOK, TeHepanHo 3apafiM pa3jacHyBatbe Ha Mpalaka Of BKPCTEHOTO
WCTIUTYBatbe MMM Aa IO ,,pexabunutupaaTt’ cBeLOKOT No HamafoT Ha HerosaTta
BEPOAOCTOjHOCT UNM [oBepnMBOCT. He Tpeba aa ce nocTaByBaaT HaBeLyBauku
npawara.”

KaKo M1 Kaj AMPEeKTHOTO UCMUTYBAHE, BO COOABETHMU OKOTHOCTM CBEAOLIMTE MOXE
[1a Ce NPOrnacart 3a HenpujaTencku u fa buaat BKpcTeHo ucnutanu. Ha ceefo-
LMTe, UCTO TaKa, UM € [O3BONIEHO 1 CU MO OCBEXAT NMOMHEHETO CO MOMOLU Ha
BOHCY[CKM MaTepwjanu.

2.8. MMpawama of cypujata unu op nopotarta

CyaujaTa MoXe ja My NOCTaBM NMpaluatbe Ha CBELOKOT BO KOj 610 MOMEHT BO
TEKOT Ha CYflereTo, HO BO Toj norneq Tpeba fa nokaxe 3HauMTeNHa [03a Ha
BO3APXKYBatbe. ANenaLmoHMoT Cy ro MMa MU3jaBeHo CneaHoBo: ,dyHaaMeHTaneH
MPUMHLMM Ha eieH aHMIMCKM CYACKM MPOLLEC e ieKa aKo efieH 06BMHET M3HeCyBa
[10Ka3u, Mopa Aa My b1ae 0BO3MOXKEHO Aa ro Hanpasu Toa 6e3 aa buae nocTojaHo
NPeKUHyBaH 04 CTpaHa Ha cyaeykuoT cyauja.”’ MopoTaTa UMa OrpaHUMYeHo
NpaBo Aa My NOCTaByBa Npaluatba Ha onpefeneH CBeAokK.

3. WUTAIUIA
3.1. Bosea 1 npernep,

WTanujaHCKMOT CUCTEM Ha CyLietbe COAPXKM eNEMEHTHU U Ha aKy3aTOpHaTa M Ha MH-

KBM3UTOPCKaTa nocTarnka. [loctankuTe He ce ToKy perynupanm Kako Bo Obeau-

HeToTo Kpancto. 3aKOHOT 3a KpuBMUHa nocTanka o 1988 roamHa e u3Bop Ha

MPaBo 33 CYACKMTE MOCTankK. AKy3aTOPHWUOT KapaKTep MK ,,0panHoCTa” Ha Cy-

[etbaTa e 3arapaHTupaHa co oaaenot 111 og utanujaHcknort Yctas. TaMy ce Benu:
,Cuille cygerba ce cliposegysaaill co akysaliopHa tocliadka, a clipaHKullie uMaail
{paso Ha egHaKeU ycosu Upeg HelipuclipaceH cyguja Koj uma to3uyuja Ha iWpelia
clipaHka”,

3 Upcka tpoliue Tejnop [1949] 1 KB 300.
40P, ipottus Xynycu u lypsuc 58 Cr. App. R. 378 at 385.
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»Bo KpusuyHo-lipasHulie tiociualKu, hopMupareilio Ha gokasuilie ce basupa Ha
Hayesollio Ha aky3alliopHu poyuwilia. BuHa Ha obeuHelliuoili He MOXe ga ce
yilispgu 8p3 0CHOBA Ha U3jasu 0g 1uya Kou to colicilieeH uzbop cexozaw gobposonHO
usbezHyeane ga bugaili eKkpcilieHo uctulliaHu og clipaHa Ha obeuHelliuowW unu
Hezosuolli bpaHuiten”.

M3BecHM MCKNyyoLM NOCTOjaT W, BO OAPELEHU OKONHOCTHM, CYAOT MOXe Aa
[03BO/M UCTPAXKHM M3jaBM KaKo JOKa3 Ha CyA.

3aKOHOT 3a Kp1BMYHa nocTanka og 1988 roanHa rv ypepysa npouenypute Ha
CYLLeHEeTO BK/Ty4yBajKM O M HAUMHOT Ha UCMIUTYBatbe CBELOLM, NpHaKatbe f0-
Ka3u M pefocnefoT Ha noctankaTta. CyackuTe nocTanku Bo Mtanuja Hu ogbnmcky
He Ce perynmMpaHu KaKo LITO Toa € CNYYajoT Kaj CUCTEMMTE CO YMCTO 06MYajHO
npaBo, Kako Bo AHrnuja 1 Benc Bo Kou oanyKuTe Ha MOBUCOKMOT CY[, 3a JOKa3uTe
M 0OBp3yBaaT CUTe MOHUCKM CYA0BM BO PaMKM Ha Taa XMepapxuja.

3.2. lNpenuMuHapHa nocTanka

Cekoja (hasa 04 KpMBMUHATA MOCTarKa e A13ajHMpaHa Taka WTo Ke rapaHTupa
OpasiHOCT Ha [0Ka3uTe BO TEKOT Ha CyackuoT npouec. [psaTta dasa e
NpeMMUHAPHO pouMLLTe Mpef CyaujaTa 3a NpenuMUHapHU NocTanka, giudice
per ludienza preliminare “gup” koj ognydyBa ganv npeaMeToT Tpeba Aa NPOLOMKM
KOH cha3a Ha Cyfietbe Unu fia ce oThpan 0OBUHEHHETO.

Kako McKnyyoK o, HaYenoTo 3a OPanHOCT Ha CyAereTo, 0BOj CyaMja MOXe Aa
OZIPXKM POUMLLTE 33 NPBMYHO M3jacHyBatbe MO3HATO Kako incidente probatorio
uuja Len e fa rv ,3a4yBa” MK ,aHTULMNUPAAT' AOKa3UTe NPEKY ,3aMp3HyBabe”
Ha UCKa30T oA cBeaoKoT. OBaa MoCTanku MM 0Bo3MOXXyBa Ha OBBMHUTENCTBOTO
WM Ha ofibpaHaTa aa fobwujaT AoKa3M 04 CBEAOK 3a Cyaetbe Npeky obesdeayBare
HeroB 1CKa3 3a BpeMe Ha NpenMMHapHaTa dhasa. OwTeTeHaTa CTpaHKa, UCTO Taka,
Moxe fla nobapa o 06BMHUTENOT Aa NoaHece bapatbe 3a incidente probatorio.*

Incidente probatorio ce KopucTu Toraw Kora nocTojat ybeanmeu npuumHM o
TUMOT Ha 3alUTMTa Ha CBEAOK O[] HAHeCYyBatkbe LWTeTa MM obesbefyBatbe UCKA3
OA NuLe Koe e Ha yMupatbe. Incidente probatorio Moxe ga ce oapxu Bo
CNefiH1Be OKOJIHOCTY: (a) Kora NoCToM pa3yMHO BepyBatbe ieKa CBeoKOT HeMa
[la MOXe [a Ce MNojaBu Ha Cydete nopagu 6onecT UM gpyra cepuosHa

4 Ynen 394, 3aKoH 3a KpMBMYHaTa nocTanka on 1988 rog.
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nonpeyeHocT; (6) kora NocTojaT 0CHOBaHM NPUUMHM Aa Ce BepyBa AeKa NULETo
€ M3N0XKEHO Ha HAaCMNCTBO, 3aKaHW, MOHYAM UM BETYBatba 3a Mapu UM APYTy
beHedMUMM 33 1a He CBEOYM MM 3a 1a CBEOYM NAXKHO; (B) 3a la ce ucnuTa
00BMHETHOT 3a (haKTUTE LITO CE OAHECYBaaT Ha OArOBOPHOCTA Ha APYIY NULa;
(r) 33 pa ce ucnuTaaTt 0OBUHETUTE BO CPOAHM CNydaw; (o) 3a Aa ce obeszbeau
COOUYBatbe NMoMery OHu1e KoM Aae KOHTPAAMKTOPHM 13jaBK, a CO LieN 3auyByBatbe
Ha 4oKa3uTe; (f) 3a fa ce nobMe M3jaBa Of BELITO NILIE MNM 33 A Ce peanusnpa
CYACKM eKCMIePUMEHT [LOKOMKY iHO N1LLE, MPeAMET UM MecTo buae NOANOXKEHO
Ha Hen3bexHo MoandULMpatbe; (€) fa ce cnpoBeae MaeHTUMKALM]a LOKONKY
MCTaTa He MOXe Aa Ce Hanpasu Ha cyaere.*

PoumwwTeTo ce oapxKyBa CO UCKyYyBatbe Ha jaBHOCTA. YUeCTBOTO Ha 0OBUHUTENOT
M Ha OGpaHMUTENOT e 3af0MKUTENHO, @ MOXe [1a YYeCTBYBa M afBOKATOT Ha
owTeTeHaTa cTpaHka.”> CTpaHKMTe My NocTaByBaaT Npallakba Ha CBEAOKOT, a
[OKa31Te ce 3eMaaT COrMacHO CO NpaBMnaTa NpuU CaMoTO CyAere UMEHo, CO
AMPEKTHO UCMUTYBatbe, BKPCTEHO UCMUTYBatbe U AOMOHUTENHO UCMUTYBatbe.
OBoj MpoLec UM 0BO3MOXYBA Ha CTPaHKMTe Aa MM TecTUpaaT AoKasuTe Ha
aKy3aTOpeH HauMH KaKo LUTO Toa b1 ro Hampasu/e Ha CyAete, OBO3MOXYBajKu
Ha TOj HauYMH JONylWTake HA BaKBUTE [OKA3M Ha cypererto.* [lokasute ce
[OMNYLUTEHM Ha CYfieHEeTO CaMo [LOKOJIKY Ce BO BPCKa CO 0OBMHETUTE UMj afBoKaT
O1Un Np1cyTeH BO MOMEHTOT Ha 3eMatbe Ha floKasuTe.*

McKNyyoK of HaYenoTo Ha OpPaNHOCT MMA BO C/lyyauTe Ha Tepopu3aM WUiu
opraHu3upaH KpuMuHan. TaMy, OKONKY HeKoj CBEOK BeKe fan UCKa3 BO inci-
dente probatorio, npaBoTo Ha CTpaHKWUTE Ha M3BedyBate HOBM [OKA3M Ha
rMaBHMOT NpeTpec ce CBeflyBa Ha NoTpebaTta Of NOCTaByBaHe HOBM Mpallaka
(Vv BO APYrM OrpaHUYEHU OKONHOCTMH).*

3.3. Cypcku npouec

CynetbeTo cera 61 Tpebano fa ro cneam KNacMUHUOT aKy3aTopeH hopMaT Kafe
06BMHMTENOT O OTBOPA C/YYajoT M MOBMKYBa CBEAOLM KoM Ke b1aaT cnuTaHu
ofi cute cTpaHku. O6BMHKUTENOT BO MTanuja e CTpaHKaTa Bo NocTankaTa, Cropef
npochbecujata ce CMeTa fieKa e NPUMaHUK Ha NPaBOCYACTBOTO, KOja ro 3acTanyBa

“2UYnen 392, 3aKoH 3a KpMBMYHaTa nocTanka oa 1988 rog,.

“Unen 401, 3akoH 3a KpMBMYHaTa nocTanka o 1988 rog,.

4 Toa uMa oapefieHM C/IMYHOCTM CO MPETCYACKMOT NpoLec 3a JaBatbe MCKa3 BO HEKOM aMepu-
KaHCKM CyaCcKu cucTeMu. Toa, UCTO Taka, € CIMYHO Ha MOCTanKaTa 3a flaBatbe MCKa3 of NpaBunoTo 6p.
71 on [lenoBHuMKoT 3a paboTa Ha MefyHapogHWOT KpuBMUeH TpMOYHan 3a nopaHeluHa Jyrocnasuja.
4 Unen 403, 3akoH 3a Kp1BMUYHaTa nocTanka og 1988 rop.

4Ynen 190 bis, 3aKoH 3a KpuBMYHaTa nocTanka of 1988 roa.
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06BMHEHMETO BO aKy3aTopHaTa mocTanka.?’ UTtanujaHckuoT YcTaBeH cyq
3abenexan geka jaBHMOT 0OBUHMTEN MMa AOMKHOCT fa buae NpeuuseH u
PaMHOAYLIHOCT KOH MCXOAO0T M He MOpa 3a MaBHa LeN Aa MMa MOCTUTHYBake
ocyauTeNHa npecyaa, TyKy Mopa [ia AefyBa o Len aa ob6e3beam npaBuyHa KasHa
[ypv v Kora 06BMHETMOT 3ac/yXyBa aa buae ocnoboaeH.” Mokpaj oBa bapatbe
BO TEKOT Ha CY/IeHEeTO, 3a BPpeMe Ha UCTparaTa 06BUHUTENOT € UCTO TaKa A0MKeEH
Aa 6apa u ocnoboauTeNnHM [OKa3M U Aa M M Npeaoymn Ha ofbpaHaTa.”’

YnoraTa Ha UTanujaHCKMOT CyLeUku Cyauja e NoBeKke HeyTpanHa OTKONKY BO
YUCTO UCTPaXKYBAUKMTE CyAetba, HO MOAKTMBHA OTKOJKY BO CyAetbaTa BO 06u-
YajHOTO MpaBo.

CygmeuknoT cyamja ro nobusa npefMeToT Kora C/yyajoT e oapefieH Aa Oau Ha
cynetbe, a CoAPXXMHATA € OrpaHUyeHa Ha 0OBUHUTENIHUTE JOKYMEHTH, (PU3NUUKM
[I0Ka3# MOBP3aHM CO KPUBMYHOTO Aeno obe3beneHu 3a BpeMe Ha incidente pro-
batorio, KPUBMUHOTO AOCKE HA OOBMHETMOT, NAPHUYHK Bapatba M, JOKONKY He
e MOXHO MobBTOpHO fa ce obe3benu, 3anuc 3a AokasuTe obesbeaeHn o
nonuuujaTa unn obBuHUTENOT.

CornacHo co uneH 190 on 3aKOHOT 3@ KPMBMYHA NOCTanKa, AOKa3uTe ce ,[0-
6uBaaT Ha bapatbe Ha CTPaHKMTE”, WITO 3HAYM ieKa CeKoja 0 CTPaHKMTe o U3-
NOXyBa CBOjOT KOHLIENT (apryMeHTH) 1 MOBMKYBa CBeOLM KOM MOTOa ' Ucnpa-
wyBa. CTpaHkuTe r1 06e3befyBaaT OKa3NTe, a CyaMjaTa MOXKE CaMo [1a UCKITyuM
[I0Ka3M KOW Ce MPEeNeBAHTHU U HenoTpebHH!.

TekoT Ha CyAewheTto ce oABMBa TakKa WTO 06BMHUTENOT € TOj KOj ja OTBOpa
MOCTarkKaTa, a No Hero csiegyBaat €BeHTYa/IHU MPUBATHU CTPAHKK BO MOCTalKaTa
NI CTPaHKN KOU 6apaaT OTWTeTa, a AYpH NOTOa HacCTanysa 06BMHeTHOT."!
CTpaHKMTe MOXaT fa AO0CTaBaT NMMCMEHU VI3jaBVI Kako aide memoires 3a CyLor.
anMH Cce n3pepyBaat AOKa3nUTE Ha O6BVIHI4T€J'ICTBOTO, cnefeHn o BewTute
iMua U TEXHUYKUTE CBedoun U KOja ouno NMPUBaTHa CTPaHKa KOja no6apana
Unn fana 0o3BoJia Aa 6|/|,u,e ucnutaHa. Kako u Bo dKy3aTOPHUTE CUCTEMU CO
06VI‘-IajH0 MpaBo, peaocneanoT Ha UCMUTYyBatbaTa € CIeAHMOB: ANPEKTHO, BKPCTEHO

47Unen 190, 3akoH 3a KpMBMUHaTa nocTanka o 1988 rog,.
8 Buom Astolfo Di Amato “Italy” Bo International Encyclopedia of Laws, Volume 3, Criminal Law,
Kluwer 2008, cTas 396, Bo 0fiHOC Ha OANYKMUTE Ha UTanMjaHckMoT YcTaseH cyg 6poj 190/170,
88/1991, 11/1993 1 241/1994 (“Astolfo Di Amato, ‘Italy™).
4 Unen 354, 3akoH 3a Kp1BMYHaTa nocTtanka og 1988 rog.
9Unen 431, 3akoH 3a Kpu1BMUHaTa nocTanka on 1988 rop.
StUneH 496, 3akoH 3a KpMBMYHaTa nocTanka o 1988 rog,.
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Ma [OMONHUTENHO UCTIUTYBatbe.* o BKPCTEHOTO MCMIUTYBatbe, CyaujaTa (cyauuTe)
MOXe Aa My MOCTaBM Npaluakba Ha cBefoKoT.> Bo npakca, cenak, npouecor e
faneky nocgnekcMbuneH oTKosKy Bo nocTankuTe of 0buyajHo npaso.

CynumjaTa (Mnv cygoT) MMa NOAKTMBHA Y/lora BO MOCTarkKaTa OTKOJKY BO CyferaTa
ofi ob1yajHOTO NpaBo buaejkM My e [O3BONEHO Aa NOBMKA CBEAOLM Sua ponte
,KOra € Toa arncosyTHO HeoMXoAHO" Ha KpajoT Ha M3BeAyBareTO AOKa3M 3a
cTpaHkute. OBOj Mpouec e peryaupaH U CyaeukuoT cyamja UCMMTYBa NpB U
NoToa OAyYyBa 3a PeAOCNEA0T Mo KOj CTPaHKMTe Ke ro MCMUTAaT CBeoKoT. >
MTannjaHCKMOT BPXOBEH CYA ja OMMLaN OBaa HAANEXHOCT Ha CYAOT KaKo
»AOMOJIHUTENHA HALNEXHOCT, HO He M UcknyuuTenHa”.> Bo npakca, cenak,
NoBepojaTHO € CyA0T Aa MMEHYBa M NOBMKA CBEAOK - BELUTO NIULLe KaKo CBEAOK
Ha CY[OT OTKOJNKY HEKOj ApYr M BELTAKOT Ha3HAYeH o[ CYAOT e Mery MnpBuTe
CBefoLM Kou ke buaaTt ucnutaHu Ha cyaereto. CyaoTt Moxe fia obesbeam 1 cou
[L0Ka3M OTKAKO CTPaHKMUTE Ke 3aBpLUaT CO M3BefyBatbeTo Ha CBOUTE A0KA3M.>

Buaejku Bo Utanuja cyereTo He e pasrpaHeTo Kako BO aKy3aTOPHMOT CUCTEM CO
0buyajHO NPaBo, KOHLLENTOT Ha CNyyaj prima facie, Kako Takos, He MocTou. Ha 0Boj
HAYMH, Cly4ajoT He 3aBPLUYBa aBTOMATCKM MO U3/I0XKYBAHETO Ha KOHLLENTOT Ha
06BKHeHMETO of cTpaHa Ha OB6BMHUTENCTBOTO, iypH M ako 06BUHUTENOT 0be3beamn
[I0Ka3u BP3 OCHOBA Ha KOM CYA0T 61 MOXXen Aa ro ocyan 06BUHETHOT 3a AeN0TOo
3a Koe e 06BMHeT. [pecTaBKuTE 33 OCyAMTENHA NPECyAa Ce LOCTaByBaaT BO TEKOT
Ha CyfereTo Npep CYAOT Aa ja YTBPAM BUHATa Ha 0OBMHETHOT.

YnoraTa 1 y4ecTBOTO Ha 06BMHETUOT € NOPa3NIMYHA OTKOJIKY BO CUCTEMMTE CO
o6buuajHo npaBo. O6BMHETUOT MOXe [la CBEL0YM, HO 3a Pa3/IMKa Of CUCTEMUTE
co obuyajHO NpaBo Toj/Taa He AaBa 3aKneTBa Npep Aa 3aMouyHe 4a CBeAOUM.
[lokonky 06BMHETMOT OfTyuM fja CBELOUM, CE WTO Ke buae unm HeMa aa buge
Ka)XaHO MOXe [1a Ce MCKOPUCTM BO OLIEHYBAHETO Ha floKa3uTe. 3a pasnuKa of
cucTeMuTe co 06MYajHO NpaBo, 06BUHETUTE CMeaT Aa AaBaaT CMIOHTAHU M3jaBu
3a BpeMe Ha cygeweTo.”’ O6BUHETUOT He cMee Aa u3berHe npawata 3a
MOTeHLMjanHa KPUBMYHA OArOBOPHOCT Ha Apyro nuue.*® O6BMHETHOT MOXe [ia
ce NpMAPXKyBa 40 CBOETO NPABO HA MOMYEHE Ha CYeHETO, HO TOa My OBO3MOXYBa

2UneH 498, 3akoH 3a Kp1BMUYHaTa nocTanka on 1988 rop.

33Unen 506, 3akoH 3a KpuBMYHaTa nocTanka o 1988 rog,.

% Unen 507, 3aKkoH 3a KpuBMYHaTa nocTanka o 1988 rog,.

5> Opnyka Ha utanujaHcknoT BpxoseH cya, Cass. Penale 6p. 1317 2224, 2231-32, 2234 (1993).
% UYnen 507, 3aKkoH 3a KpMBMYHaTa nocTanka o 1988 rog,.

" UneH 494, 3aKkoH 3a KpMBMYHaTa nocTanka o 1988 rog,.

58 Actondpo [In Amato, ,Utanuja”, ctas 475, Bo ogHOC Ha oanykaTa 6p. 361/1998 Ha utanujaH-
CKMoT YcTaBeH cypa.
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Ha CymoT Aa npudaTi Kako [oKa3 Koja buno npeTtxogHa u3jaBa fafeHa npen
06BUHUTENOT, CYfCKaTa Nofuumja, gip unu gup.>’

[loka3uTe NnpubaBeHn co NoBpea Ha ,,3abpaHuTe YTBpAEHM CO 3aKOH He MoXaT
[ia ce KOpPUCTAT" Ha Cyaetbe M Ha 0BOj HAUMH UCTUTe ce ucknydysaaTt.®’ Moctou
Cnop oKony Toa Aanu oBa Ce OAHEeCyBa Ha NMoBpeda Ha NPOLLECHOTO MM Ha
MaTepujasHOTO NPaBo, MOPaAM WTO paboTUTE Ce OTBOPEHM 3a TOJKYBakbE.

[loka3suTe npefoyeHn oa Koja 610 cTpaHa MoXaT Aa ' KOpUCTaT CUTe Apyru
BO MocTankara.’!

CynoT ro KOHTPONMPA HAUMHOT Ha UCMIUTYBake 06e36efyBajKky ja peneBaHTHOCTa
M YECHOCTa Ha MpallakbaTa v BUCTUHUTOCTa Ha ogroBopuTe. MpalatbaTa Tpeba
[la Ce BO BPCKa CO creuuduyHM (aKTU peneBaHTHM 3a mocTankata.t? Op
UCIUTYBAYOT ce 6apa Aia MOKaXe MoYUT KOH CBeJOKOT.%

CoouyBatbaTa cBeoLM, confronti noMery pasHu CBejoLM, KOM Ce Hero3HaTH 3a
CYLCKMTE MOCTanku of 0b1uyajHOTO aKy3aTOpHO NpaBo, Tyka ce [03BoNeHu.
CypoT MoXe, UCTO TaKa, Aa [,O03BO/IM JOKA3 3a NPeno3HaBakbe, ricognizioni, Kage
NPeAMeT UK NnLE ce NOCTaByBa O HAjManKy ABa APYru NpeaMeTu UK nuua
BO CyAHMUaTa.®

3.4. [InpeKTHO UCNUTYBaH€

CTpaHKaTa KOja ro NoBMKYyBa CB€AOKOT MOpa ogHanpea fa ru n3sectn cygot u
CnpoTnBCTaBeHaTa CTPaHKa 3a UMUHbaTa Ha CBeAOUUTE U la ja Mnoco4yn TeMaTta
Ha UCNUTYBahETO. O6BMH€TVITE, CMNPOTUBHO Ha O6BMH€HM€TO, 06MyHO He MOpaat
0a ro HarnpaBaTt TOa BO CyAetaTa 0 06|/1LlajHOTO npaso.

Kako Bo cucteMute co O6|/NajH0 npaso, afjBOKaTuUTE Tpe6a [a nocCtasyBaaT
HeHaBeAyBa4KK NMpallatba Npu AUPEKTHOTO UCNUTYBakbe esame diretto.

HaBenyBaukuTe Npaluatba ce 3abpaHeTH Kako M NpaluakaTa Kou ja noBpesyBaaT
,MCKpeHocTa “ Ha ogrosopute.®® OAroBopu Ha HaBeay-Bauku MpaLlakba He ce

%Unen 513 (1), 3akoH 3a KpuBMuHaTa nocTanka og 1988 roa.

% UYnen 191, 3aKkoH 3a KpMBMYHaTa nocTanka oa 1988 rog,.

¢t YneH 495 (4 bis), 3aKoH 3a KpuBMUYHaTa NocTanka of 1988 roa.
2Ynenosn 194, 499 (2), 3akoH 3a KpuBuuHaTa nocrarka og 1988 rog,.
6 Ynen 499 (4) 1 (6), 3akoH 3a Kp1BuyHaTa nocTarka og 1988 rog,.
¢UneHosu 211 1 212, 3aKoH 3a KpuBMYHATa nocTanka og 1988 rog.
% UYnen 214 (2), 3aKkoH 3a Kp1BMUHaTa nocTanka og 1988 roa.

% UYneH 499 (2) u (3), 3akoH 3a KpuBMYHaTa NocTanka oa 1988 rop.
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nonywreHu Kaj AUPEKTHOTO UCMNTYBake, TYKY Ce fonywTeHn Kaj BKPCTEHOTO
UCMUTYBahE.

OTKaKo Ke 3aBpLUM UCMUTYBakbETO, CYAMjaTa MOXE [ja MM NMOCTaBM NpaLlatba Ha
CBeJoLUMTE M Aa MOCOYM E€BEHTYasHU AOMONHUTENHM Mpaluatba Ha Kou Tpeba
Aa ce nocBeTH BHMMaHue. OBa e pa3fIMyHO peLleHne BO 0HOC Ha CUCTEMUTE
co obuuajHO NpaBo Kafe cyaujaTa Tpeba fa 0CTaHe HeyTpaneH Mo OAHOC Ha
OBWe MpaLlatba.

M kaj AMPEKTHOTO M Kaj BKPCTEHOTO WMCMMTYBatbe, AOKA3M 3a KapakKTepoT Ha
OfipefieHa IMYHOCT Ce HefoNYLTEeHHW, OCBEH aKo O1 ce KopUCTene Kako AoKa3
3a modus operandi.®’ Baksu [joka3u MoXe Aa ce A03BONAT JOKONKY CTPaHKUTE
Ce cornacar 3a HMBHO gonyLTarbe. [ocpeaHu LoKa3mn o BTOpa paka reHepasnHo
ce HeponywTeHu 6e3 cornacHocTa of CTpaHKUTE, a CyLOT Moxe Aa nobapa
OpWrMHaneH [10Ka3 3a BaKBM [OKa3K.t

BoHcyackuTe M3jaBu BO MPUHLMN Ce KOPUCTAT CaMo 3apaaM AMCKpeauTaLmja
Ha CBE/IOK, OCBEH aKO MOMHAKY He Ce [OroBopaT CTPaHKMTE, UMM aKO € jacHO
[ieKa CBeOKOT 61N XPTBa Ha HACMACTBO, 3aKaHa UMM MOTKYT, UK aKo He caka
Aa ceegoun.’’

Bewrtute MUa Ce Ha3Ha4YeHW o CynoT U MOXKeE fia 6|/|,an MUCMAUTaHN NO CJ'IY)K6eHa
OOJDKHOCT BO Cy,EI,OT.70 CTpaHKMTe MoToa MOXaT Aa MY MoCTaByBaaT Mpallaka
Ha BELWUTOTO JinLe.

3.5. BkpcreHo ucnurysamwe

MpaBOTO Ha BKPCTEHO MCMUTYBatbe CBEAOLM controesame € 3arapaHTUMPaHO Co
utanujaHckuot Yctas, Opaen 111 (3) Koj rapaHTMpa [ieKa cuTe CTpaHKuM BO efieH
CYLCKM npouec ke buaaT TpeTMpaHu nofieiHakBo, OHOCHO:

»OBBMHETMOT MMa NPaBO BKPCTEHO [ja 'M UCMUTYBA MM Aa nobapa BKPCTEHO
[ia TM UCMIUTYBa Npej Cyauja nuuata Kou ro 0bBMHYBaaT, Kako M 4a NoBMKA U
WCMMTYBA LA MO UCTH YCNOBU Kako U OBBMHUTENCTBOTO, KaKo M NPaBo Aa I
W3BefyBa CUTe ApYr1 AOKa3M KoM 0faT BO NpuNor Ha ogbpaHata”.

”UneH 194, 3aKkoH 3a KpMBMYHaTa nocTanka o 1988 rog,.
¢ Ynen 195, 3aKkoH 3a KpMBMUHaTa nocTanka o 1988 rog,.
¢ Unen 513, 3aKoH 3a KpuBMUHaTa nocTanka on 1988 rop.
°UYneHosu 224, 468 1 501, 3aKkoH 3a KpuBMUHaTa nocTanka og 1988 roa.
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HaBepyBauku npaluara ce 403BONEHU U LeNTa Ha BKPCTEHOTO UCMIUTYBakE €
MCTa KaKo BO C/lyyajoT Ha AHrnuja 1 Benc, aa ce noaapku ClyyajoT Ha CTpaHaTa
KOja MCNUTYBa M Aa Ce hp/Iv COMHEX Ha C/TyYajoT Ha CPOTUBCTaBEHaTa CTpaHa.

Ha agBoKaToT My e AONYLITEHO Aa ja HanajHe BepOJOCTOjHOCTA HA CBEAOKOT
BO BKPCTEHOTO UCMMTYBakb€ W, KaKo BO MOCTankuTe 0 06MuajHOTO NpaBo, MOXe
A2 KOPUCTM NPETXOHU BOHCYLCKM M3jaBM 3a Aa ja HanagHe BePOAOCTOjHOCTA
Ha CBeAOLMTe BO BKPCTEHOTO UCMIUTYBake. [peToxaHaTa 13jaBa MoXe aa buae
N03BO/NEHa KaKo [0Ka3 3a BUCTUHUTOCTA.

YcTaBoT npeasuayBa npoLeaypanHy 6e3beHOCHU MepKM BO OHOC Ha NPaBOTO
Ha BKPCTEHO MCMMTYBatbe CBEAOLM CO TOA LTO CTOM AeKa HUeleH 0OBUHET He
cMee [ia b1zie ocyfieH Bp3 OCHOBA Ha M3jaBM 1a[ieHu 3a BpeMe Ha NpeNiMMUHapHaTa
(hasa OA CTpaHa Ha N1Le Koe HaMepHO M3berHano BKPCTEHO MCMUTYBAtE Of
CTpaHa Ha ofbpaHaTa.”

Bo oapeneHn okonHOCTH, 06BUHET KOj CBeA0UM MOXeE [la b1ae UCMIUTaH BKPCTEHO,
TaKa LWTOo Ke buae CooUeH Co ofpefieH BOHCYACKM UCKA3 Ha Apyr 06BMHET.

3.6. lononHuTenHo ncnutyBame

3aKOHOT He [103BOJyBa AOMOMHUTENHO UCMMTYBatbe KAKO LITO e Toa CNyyaj BO
bocHa u XepuerosuHa. Cenak, BO KpuMBUUYHMTE Cyfera BO MTanuja Toa, BO
0CHOBA, (hYHKLIMOHMPa CNMYHO Kako Bo AHrnuja u Benc og norope. MMeHo,
HeHaBe[yBaukuTe Mpallatba MOXAT Aa OMAAT NocTaBeHM 3a Aa Ce pasjacHaT
npaLlatba 0f BKPCTEHOTO UCTIUTYBatbE U f1a ,pexabunutmpa’ ceefok.

4. BOCHA U XEPLETOBUHA

4.1. BoBep,

BocHa u XepuerosuHa, Koja MMa TpagmuMja Ha MHKBM3UTOPCKM CUCTEM CO
KOHTUHEHTANIHO NPaBo, fleHeC KOPUCTU METOA Ha aKy3aTOPHO CYLeHe MPU LTO
oAaenHo 0bBMHUTENOT 1 oabpaHaTa rv Npe3eHTMpaat cBouTe KoHuenTu. Mpen

CTanyBakbeTo Ha CMNa Ha 3aKOHOT 3a KpuBMYHa nocTtanka Bo 2003 roguHa,
KaKo 1 BO LpyruTe NpaBHU CUCTEMM Ha MOpaHellHa Jyrocnasuja, cyamjata ro

"t Opnnen 111 (4) og utanujaHckuoT YcTas.
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Bojelle ucnuTyBameTo Ha ceegounte. Co pecbopmute of 2003 roguHa ce
BOBee XMOPUEH aKy3aTOpPeH CUCTEM CO KOj Ce YKMHA (hyHKLMjaTa MCTPaXeH
cyoMja, a ce Aafe NPeAHOCT Ha He3aBMUCeH 0OBUHKTEN, 6ea YCBOEHM oA LeNHM
KOHLIeNTH Ha 0O6BMHUTENCTBOTO M ofbpaHaTa U ce BoBede NoopManeH M
perynupaH HauMH Ha UCMUTyBatbe CBEJOLM C/IMYEH CO OHOj BO CMCTEMUTE CO
obuuajHo npaso. CTpaHWTe cera rv NoBMKyBaaT COMCTBEHUTE CBEOLM OpaJiHO,
a OWITeTeHWUTe MM MOBPELEeHM CTPAHM He YYyeCTBYBAaT Kako CTPaHKM BO
rnocTankaTa KaKo WTo parties civiles yuecTByBaaT MHKBU3UTOPCKUTE CUCTEMM.

Kako u utanujaHckMoT cucteM, u cucteMoT Ha bocHa n XepuerosuHa ce
pa3nuKyBa o, 06MYajHOTO NPABO CO HEKOMKY KMy4HM pa3nuku. Tue ce: fokasute
MOXe fa Ce W3BnevyaT HaABOp Of CTPOrUOT pefocnes Koj e npeapuaeH Bo
061yajHOTO NPaBo; 06BMHETUOT MOXKE [la FOBOPU CMOHTAHO BO Koe 1o BpeMe;
0fi 00BUHETHOT He ce 6apa 4a CBe0YM MO/ 3aKNETBa; OTKAKO Ke 3aBpLUM U30-
)KYBaHeTo Ha KoHLenToT Ha O6BMHMTENCTBOTO He e NpeaBuaeHa NocTanka co
Koja MpeMETOT MOXe Aa ce oThp/M Nopaau OTCYCTBO Ha CNyyaj prima facie.

3aKOHOT 3a KpMBMYHA MOCTaNKa MMa 0apeaby CIMUHM Ha UTanujaHCKMOT incidente
probatorio Bo nornasjeTo ,3auyByBatbe Ha AOKa3UTe o CTpaHa Ha cygoT. Ha
bapatbe Ha eflHa 0f CTpaHWTe, CyAMjaTa Ha NMpeTXof4HaTa NocTanka Moxe [a
Hapeay cneumjanHo pounwTe 33 Aa buae UCNUTaH CBELOK KOj MOXebu HeMa
Aa buae mocTaneH 3a rNaBHMOT npeTpec. BakBoTo pouuniiTe ce ofpXXyBa BO
COTNACHOCT €O uneH 262 (T1.e., CO AMPEKTHO, BKPCTEHO M AOMONHUTENHO
ucnuTyBarbe). McKa3oT MoXe ia ce KOPUCTM CaMO Ha MMaBHMOT NPETPeC Kako
[I0Ka3 [OKOJIKY Ce JoKaXe AeKa cute 06uam 3a 06e3beayBatbe Ha NPUCYCTBOTO
Ha cBefiouMTe Bune HeycnewHW. Hekom cynoBM 0Ba ro MHTepnpeTMpaaT cobogHo
Mna BK/y4yBaaT M OKONHOCTYM NOJ, KOM CBEJOKOT He Cakan fa CBeouM.

OBaa nocTanka CTOM Ha pacronarakbe v 3a 3a4yByBatbe JoKa3u Kou bu Moxene
[1a UCYe3HaT cpef CYAEHETO MM Aa He BuAAT [OCTaNHM Ha cyaeweTto. Ha
bapatbe Ha HeKoja Off CTPaHKMTE, CynjaTa MOXeE A ' Npe3eMe ,,CUTe HEOMXOAHM
uekopw" 3a 3auyByBatbe Ha [OKasuTe.’?

4.2. Cyacku npouec

3KIM rv gechmHMpa CTpaHuTe BO CYACKMOT NPOLEC Ha CNIEJHMOB HAUMH: 06BUHUTEN,
06BMHET M BpaHMTEN 1 FO NPU3HaBa NPABOTO Ha 0OBUHETUOT KaKo ,CTpaHa“ a

2Unen 223, 3aKoH 3a KpuBMYHaTa noctanka og 2003 rog,.
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WCMUTYBa CBeOLM NOKpaj bpaHuTenoT. Bo npakca, 3aKOHCKM 3acTanyBaHuUTe
06BMHETM PETKO MCMUTYBAAT CBEAOLM M 360pyBaaT CMOHTAaHO M, 0OMUHO, ce
COBETYBaHM [la M'M COYYBaaT CBOMTE KOMEHTApM 3a CYACKMOT NPOLLEC 3@ HUBHUTE
3aBpLLUHYM 360POBY.

Kako 1 Bo cucTeMuTe o 06MyajHO NpaBo, CYAEHETO Ce O/BMBA MOBeKe Kako
HaTNpeBap Mefy CTpaHWUTE OTKOJIKY KaKo CTPUKTHA MoTpara no BUCTMHATA. Bo
uneHot 239 (2) oa 3KI npsuuHo cToewe: ,CyneukuoT cyauja UM cyaujata-
npeTcenaTen Ha KPMBMUHMOT COBET MMa AOMKHOCT Aa obe3bean LenocHo
UCTpaXKyBarbe Ha TeMaTa, AeKa BUCTMHATA e oTKpMeHa...“. AMaHAMaHWTe Ha
3akoHoT of1 2008 roauHa ja M3bpuiLaa pechepeHLiaTa 3a JOMKHOCT 33 YTBPLYBatbe
Ha BMCTMHATA MaKo pechepeHLiaTa 3a OTKPMBAHE Ha BMCTUHATA OCTaHyBa BO
Ynen 262 (3) Bo 6apareTo cyfeukuoT cyamja fa ,BOCNOCTaBM KOHTPONA Haf
HAYMHOT M pPeaocneaoT Ha UCMUTYBakE M NPEAoUYYBAHETO [OKAa3M TaKa LUTO
MCTPAXKYBaHETO M NPefoyYyBabeTo AoKasn e e(MKaCHO 3a YTBpAyBatbe Ha
BUCTMHATA..." (CTaTyTOT Ha MeryHapoAHMOT KpMBMYEH Cya)MMa ClMUHa pedepeHLia
BO O[JHOC Ha BUCTMHATa, BULETE NOAONY).

Kako 1 Bo AHrnuja v Benc u Utanuja, 06BMHUTENCTBOTO ro OTBOPA CYYajoT U '
npefouyBa CBOUTE JOKa3W CO MOBUKYBake CBOM CBEAOLM Aa AaAaT YCHa U3jaBa.

3KIM npeasuaysa oapeneH pegocnen Ha U3BeyBatbe [OKA3M Ha CyAereTo: (a)
nokasu Ha O6BMHMTeNncTBoTO; (6) mOKa3u Ha opbpaHaTa; (B) AOKa3W Ha
O6BMHUTENCTBOTO 3a NO6MBAHLE Ha A0Ka3WUTe Ha o4bpaHaTa; (r) AoKa3mM co Kou
oabpaHaTa pennuumMpa Ha fokasuTe Ha OBBUHUTENCTBOTO Mo TOUKaTa (B); (a)
[10Ka3M une U3BeyBatbe € HaNoXeHO Of CyaMjaTa UM 0y KPMBUUHUOT COBET;
() cMTe LOKa3M WTO Ce peneBaHTHM 3a U3PEKYBAETO Ha Ka3HaTa.’?

CymoT Moxe ,,ia HaNoXw OTCTaryBatbe o[, PeLOBHUOT PeAOCE Ha NOCTaNKaTa
nopaayM HacTanyBate Ha NocebHM OKONHOCTH, 0COHEHO aKO UCTUTE Ce OiHECY-
BaaT Ha 6pojoT Ha 06BMHETH, BPOjOT Ha KPUBMUUHM [1ENa M KBAHTYMOT Ha foKa3su™.*
OBa He e HeBOOOMUYaEHO BO MpaKcaTa, a MOXe M fla ce pa3bepe aKo ce 3eMe
npeaBsug AONTOrOAMILHATA NPABHA KYNTYpa Ha MHKBU3UTOPCKM CYACKM NpoLec.

3aKoHOT yTBpAYyBa pefocnen 3a UCNUTyBakbe CO TOa WTO ro npeasmMaysa
cnegHoBO: ,,I'IpM Mn3pefyBake Ha [OKa3nTe ce 03B0J1yBa AMPEKTHO, BKOCTEHO
U AONONHNUTENTHO UCMUTYBakLE. CTpaHKaTa KOja NoBMKasa ogpeneH CBeAOK BpLUKU
OUPEKTHO NUCMUTYBabE Ha TOj CBeOK, a cy,u,mjaTa NI KPUBUYHUOT COBET MOXKE

3UYneH 261, 3aKkoH 3a KpuBMUHaTa noctanka og 2003 rog,.
"4 Unen 240, 3akoH 3a KpuBMUHaTa nocTanka og 2003 rog.
>Unen 262 (1), 3aKoH 3a KpuBMuHaTa nocTanka of 2003 roa.
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[1a My NMOCTaBYBa Mpallatba Ha CBEAOKOT BO Koja 6uno chasa of MCnnUTyBarbeTo”.”®
(AHFMCKMOT NpeBof, ja KOPUCTH aMepUKAHCKaTa TEPMUHONOTH]a).

Op cynot ce 6apa ja 0CTBapyBa COOJBETHA KOHTPONA BP3 HAUMHOT U peaocneaoT
Ha UCMWTYBatbe Ha CBELOLMTE U M3BELlyBatbe Ha [JOKA3UTE, TaKa WTO UCTUTE Aa
6uaaT Bo (hyHKLMja Ha yTBPAYBatbe Ha BUCTUHATA, 3alUTela Ha BpeMe M1 3aLUTUTa
Ha CBeJoLMTe Of BO3HEMUPYBatbe M KOHGy3Mja.’s

CynoT e Mopa fia 3abpaHu HegoMNyLUTEHU UMM NOBTOP/IMBU MPENEBAHTHM Mpallatba
M O[IrOBOPM, KaKO M ieKa MOXKe 1a ro OTCpNM M3BEAYBaHETO Ha TakBM A0Ka3N.”’
Kako 1 Bo UTanuja, 403BONEHM Ce CYLCKM COOUYBatba Ha Pa3HM CBELOLM.

MpalwatbaTa 3a oWTeTeHaTa CTPaHa 3a NPETXOAHM CEKCYaNHU UCKYCTBa M
MOBMKYBaHETO [I0KA3M KOM MPUKAXKYBAaT BMELIAHOCT Ha OlWTeTeHaTa CTpaHa
BO KaKBO 6110 NPeTX04HO CEKCYaNHO UCKYCTBO, OAHECYBatbe MM CeKCyanHa
opMeHTalMja (0CBeH AOKa3 CO KOj Ce NOTBPAYBa PU3UUKMOT JOKa3 He MOXe Aa
ce nosp3e co 06BMHeTHOT) ce 3abpaHeTn.’®

4.3. [InpeKTHO UCNUTYBatbe

3aKOHOT 3a KpMBMYHA NOCTanNKa ro aedmHmUpa ,,AMPEKTHOTO UCTI-TyBatbe" KaKo
WCNUTYBatbe CBELOK MM BELUTO NIMLE 0 CTPaHa Ha CTpaHKaTa UM afjBOKaToT
Ha ofibpaHaTa Koj ro MoBMKan CBeJOKOT UMK BELITOTO NMLe Aa cBefoun.”?

CrpaHkaTa Koja ro noBuKyBa CBeJOKOT AMPEKTHO [0 UCMIUTYBA UCTMOT, a CyaAMjaTa
(cymmuTe) MOXe fia My NOCTaBYBa Npaluatba Ha CBeJOKOT BO Koe 6uno speme.*

Bo ogHoC Ha HaBefyBaukuTe Mpaluatba, 3aKOHOT CcneundUUHO Benu feka Tue
,He cMeaT la buaaT nocTaByBaHM 3a BpeMe Ha AMPEKTHOTO UCMIUTYBAtbe OCBEH
BO CNyyaj Ha noTpeba o pasjacHyBatbe Ha MCKA3OT LUTO o [Jan CBEAOKOT.
lMpaBKnoTo e fieKa HaBeayBauKy NMpaLuatba Ce [O3BOSIeHM CaMo NP BKPCTEHOTO
ucnutyBatbe. Kora cTpaHka Ke NoBMKa CBEAOLM Ha CPOTUBCTaBEHATA CTPaHKa
MK KOra ofipedeH CBEeAOK e HenpujaTencku Uin HeKoornepaTMBeH, CYLeuKMoT
CYAMja unu cyaujaTa-npeTcefaTen Ha KPUBMUYHMOT COBET MOXe Aa [03BONM
ynoTpeba Ha HaBedyBauKu Npallatba cnopep CBoe Haorare”.%!

76UneH 262 (3), 3akoH 3a KpuBMuHaTa nocTanka og 2003 roa.
77UneH 263, 3aKoH 3a KpuBMYHaTa noctanka og 2003 rog,.
8UneH 264, 3aKoH 3a KpuBMYHaTa noctanka og 2003 rog,.
7Unen 20, 3aKoH 3a KpuBMYHaTa noctanka o 2003 rog,.

8 Unen 262, 3aKoH 3a KpuBMUHaTa nocTanka og 2003 rog.

81 UneH 262 (2), 3akoH 3a KpuBMuHaTa nocTanka og 2003 roa.
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Mpy1 AMPEKTHOTO UCMIUTYBAtbE, OfibpaHaTa, Kako M CaMMOT 0BBMHET, MOXaT Aa
MM MOCTaBYBaaT Npallatba Ha CBOMTe CBefouu. BoobruaeHo e 0bBMHeTHOT fia
MnocTaByBa Npaluatba No HeroBMoT bpaHuTen. Mpakca Ha cyfnoT Bo bu X e pa ro
npawa o0b6BMHETMOT Aanu MCTMOT MMa MNpallatba WTO OM M MOCTaBUI KaKo
[0MOJHEHMe Ha NpaluakaTa NocTaBeHn o bpaHuTenoT. Hajuecto, 06BuHETUTE
ro 0CTaBaaT UCMUTYBAHETO LIENIOCHO BO PaLLETe Ha aIBOKATUTE.

CwuTe NpeTXofHM M3jaBK [afleHu Off CBELOKOT 3a BpeMe Ha UCTpaXKHaTa hasa
ce [ONYLITEHU BO [MPEKTHOTO MCUTyBare.®” Tue, 06MUHO, ce orpaHMUUeHuH
Ha M3jaBM JafeHM Ha UCTPAXMUTENNUTE UM OOBUHWUTENUTE BO COMNACHOCT CO
3akoHoT. OBa e pa3nuuHo o cocTojbuTe BO cMCTeMMTE CO 0bMUAjHO NPaBO
Kafie reHepasnHoO He ce [403BONYBA NpeAsarate Ha OBUE M3jaBM Kako [0Ka3M
NPU AUPEKTHO UCNUTyBatbe. [pakTMUHMOT edhekT O/ OBaa MpaKkca e Aa My
obe3ben Ha CyoT YCHO CBefloUetbe BO CyA M M3jaBu LobMeHM 3a BpeMe Ha
MCTparaTa Kou ce OAHecyBaaT Ha MCTaTa NpefIMETHa MaTepuja, be3 ornep Ha
peneBaHTHOCTa Ha U3jaBuTe AafeHu Bo ucTparaTa. OBa e UyaHa KapakTepucT1Ka
Ha XMOPUAHMOT CUCTEM KOj MPUMEHYBA aKy3aTOPHM CYACKM MOCTAMKMU.

CygoT, UCTO TaKa, MOXe 1a HapeaM 1 u3BefyBatbe AoKa3n.2 Ako Toa ro Hanpasw,
CYZOT NPBO r0 UCMMTYBA CBEAOKOT M NMOTOA MM [,03BOJTyBa Ha CTPAHKMUTE U Ha
OpaHUTENOT Aa ro UCMMTYBAAT CBEOKOT.

Bo npakcarta, cyaujaTa (CyamuTe) HajuecTo NocTaByBaaT Mpallatba OTKAKO Ke
3aBPLLM MCTIUTYBAHLETO Ha CBEOKOT, MAKO MOXAT 4a My MOCTABAT NpalLakba Ha CBEOKOT
BO Koe Hurno BpeMe. [MpakcaTa Bapypa Mery pasHMTE KPUBUUHM COBET U Cy Ay NMOEOMHLM.

4.4. BkpcTeHo UCnUTYyBake

CuTe cBegoLM MOXe fa OMAAT NOANOXKEHM HA BKPCTEHO MCMIUTYBAtE. 3aKOHOT
[aBa fedMHULM]a Ha ,,BKPCTEHOTO UCMIUTYBabE" KaKO MCMUTYBake Ha CBEAOK
WNW BEWTaK Off CTPaHa Ha CTpaHKaTa MM OPaHUTENOT Koja He ro MoBMKana
CBE[OKOT MMM BELTAKOT Aa cBeoun. [lo3BoNEHM ce HaBeayBauKku Npatlama.®

UneHoT 262, NpBMYHO NOCTaBYyBaLle CTPMKTHU OrpaHMYyBaka 3a BKPCTEHOTO
UCNUTYBatbE,
Jpawarkailia dpu ekpcllieHollio uclutliyeare Ke bugaili 0ZpaHuYeHU U Ke ce ogHe-
cyeaalli Ha Upawaraitia dociiageHu 3a epeme Ha gupeKiHOWo ucluiiysarse”,

8 Ynen 273, 3aKoH 3a KpuBMYHaTa noctanka og 2003 rog,.
8 Ynen 262 (1), 3akoH 3a KpuBMuHaTa nocTanka og 2003 roa.
8 Unen 20, 3aKkoH 3a KpuBMYHaTa noctanka of 2003 rog,.
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YneHoT belle HAaKHaAHO M3MeHeT CO Lien Aa OBO3MOXM NpoLecoT fa bupe
nodep 3a cTpaHkuTe. YneHot 262 (2) cera Benm,
J[pawaraiia dpu ekpcitieHoltio uclulliyearbe Ke bugalli 02paHuUYeHu U Ke ce 0g-
Hecysaaill Ma Upawarsalua UocllaseHU 3a 8peme Ha gupeKHoWo ucuuiiysarse
U Ha tpawarkaiia co Kou ce toggpxysaalll usjasuilie gageHu og clipaHKalia Koja
8KpcllieHo 20 uctuiliyea ioj ceegok”

OBa MoXxe u Tpe6a LUMPOKO fa Ce UHTepNpPeTHUpPa HO NMNOBaXHO € LUITO Cera € Mno-
KOH3UCTEHTHO O NPBUYHOTO OrpaHMUYyBake€ CO OYXOT M HaME€HATa Ha aKy3a-
TOpPHaTa NnocTarkKa. TaKa, BKPCTEHOTO UCMUTYBakb€ MOXE fa BK/y4yBa U HaMad
Bp3 Bepo,ﬂ,OCTOjHOCTa Ha CBEAOKOT.

BkpcTeHOTO UCMUTYBatb€ € [LO3BONEHO M 33 NPETXOAHM U3jaBM AafeHM 3a BpeMe
Ha UCTpaxkHaTa hasa. BakeuTe u3jaBu Moxe aa ce ynoTpebart 3a nobusatrbe
WNK 3a PENNMKA, a Ha CBELOKOT MOpa Aa My Ce [lafie MOXHOCT fia 0b6jacHM unu
[a [eMaHTUPa HeKoja NMpeTXoAHa U3jasa.

OcBeH fonylwTakeTo Kako [OKa3 Ha M3jaBM 3eMEHU Ha OfAeNHO pouMwTe,
3aKOHOT 3a NPeHOC Ha CNyyan (Koj ce KOPUCTH 3a Clly4am Ha BOEHM 3/10CTOPCTBA)
coapXu oapendm Kou npeasuayBaaT MCKIYYOK Ha NPABMUNOTO criopef Koe ce
[03BONYyBA BKPCTEHO UCnUTyBake. Co oBa My ce J03BONYBA Ha CYA0T Aa NPUMM
KaKO OKa3u MCKa3M Ha CBeoLM Of NocTankute nped MefyHapoAHMOT KpUBMYEH
cyn 3a nopaHelwuHa Jyrocnasuja (MKCIJ) unu usjasu kou UM bune fafeHu Ha
nctpaxutenute Ha MKCI1J. Cygot Moxe Aa ro LOMyLTH MUILAHOTO CBEA0YEHE
6e3 na 6apa o CBejOKOT YCHO 1a CBEj0YM.

[MpaBOTO Aa Ce BpLUIM BKPCTEHO UCMMUTYBAHE He Ce [aBa Mo aBToMaTU3aM. YneH
5(3) Benu geka ponywwTakbeTo U3jaBM M TPAHCKPUMTM KaKOo 0Ka3 He € Ha WTeTa
Ha NPaBOTO Ha 0OBMHETMOT A BPLUM BKPCTEHO UCMMUTYBatbe, Kako M Toa [ieka
»OANyKaTa BO BpCKa co bapareTo ja goHecysa cynot”.f> OBaa ogpenba ce
MPMMeHYBa Kaj Cllyyau CO BOEHM 3M0CTOPCTBA M MMa 3a LieN Aa ro ONeCHM
npuchaKabeTo J0Ka3u BO BakeuTe NocebHM okonHOCTH. Bo npakcaTa, cyackute
KPMBMYHM COBETM MMaAaT 0406peHo Hekou bapatba 3a BKPCTEHO UCMIUTYBatbE, a
opbueHo apyru b6apatva. CynoT Ha bocHa 1 XepuerosuHa uMa M3roTBeHO
ynaTcTBa 3a Toa Kako Tpeba ga ce oanydyBa no baparbata, BKNYUYMTENHO M
ynaTCTBa 3a OfpefyBate JaNnu JOKa3uTe ce MOTKpenyBauyku. Ha npumep, Bo
e[leH CNyyaj Cy[oT oLeHm feka:®

85 3aKoH 3a TpaHC(bep Ha npegMeTn o MefyHapOﬂHVIOT Kpn1BUYeH TplA6yHaJ’I 3a nopaHeLHa JyFO-
cnasuja Bo O6BMHUTENCTBOTO Ha buX 1 3a ynoTpebaTa Ha gokasuTe cobpaHu o 0BOj CyA BO CY-

posute Bo buX, 2004 rop. .
8 O6BMHMTENCTBOTO Ha buX dpottius ojko JaHkosuK, X-KRZ-05/161, Oanyka, 16. 2.2007 rop.
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,CaMO UCKNyyuiliennHu oKonHocu Ke My go3seonaill Ha ObeuHuiliencitigoitio ga
lpegnoxu lpucpakarbe KaKO goKa3 Ha U3jasu 0g ceegoyu witio obeuHeliuol He
MoXen eKpcllieHo ga eu uctutua. Olwiuolt UpuHyUl e geka Ha obeuHeluuilie
MOopa ga UM ce 0803MOXU ga UosuKaall Wiu ga ucliutiysaall ceegoyu yue ceegoyere
20 cmelliaall 3a penesaHiHO 80 HUBHUOW UpegMell, U Mopa, uctuo Wwaka, ga um
ce 0803MOXU ga ucluitiaalli u ceegoyu Ho8UKAHU 0g obgUHUeNOW WU Ha yuu
gokasu ce Uotdupa obguHuienoiu’”.

Bo T0j cnyyaj, KpMBMUHKMOT coBeT oabun Aa My [O3BONM Ha OOBUHMUTENOT [a
npeanoXu npudaKkare Kako [0Ka3 Ha NPETXOAHO AafeH UCKa3 Of XXPTBa Ha
CMNyBatbe 3a Koja He MocToena HaMepa Aa buae noBMKaHa [ia CBELOYM, BP3
OCHOBA Ha TOa fieKa Hej3uHUTE JoKa3n 6u bune efMHCTBEHOTO CBEAOUYEHE
NPOTMB 0OBMHETMOT 33 CTOPEHOTO KPUBUUHO Aeno.

4.5. [lononHUTENHO UCNUTYBatbE

Mpawatbata Npu LONONHUTENHOTO UCMUTYBakE Ce OTPAHUYEHM CaMO Ha
npaLlarbaTa NMOCTaBEHU 3a BPeMEe Ha BKPCTEHOTO MUCMUTYBakbe,®’ Mako CcyaoT
MOXe ia M f03BO/IM Ha CTPaHKaTa Aia OTCTanu of oBa npasuio. OBaa npakca u
Hej3uHaTa CMUCNa Ce CIMYHM Ha OHME BO CUCTEMMTE CO 06MYajHO MPaBO KaKo
AHrnuja v Benc, onuwanu norope.

5. MEFYHAPOJHU KPUBUYHU CYLOBU U TPUBYHAJIU
5.1. Bosep 1 npernep,

MpakcaTa Ha MefyHapOAHWUTE KPUBMYHM CYAOBM M TPMOYHaNM OBO3MOXYBa
KOPMCEH KOHTPACT CpeMa OHaa Ha HaLMOHaNHUTe cucTeMu. MefyHapoaHuTe
CUCTEMM TeXKHeaT KOH xubpuaHa KoMbMHauMja Ha 0BMYajHOTO MpPaBo M
aKy3aTOpPHWUTE CUCTEMM Ha Cyaere 1, pechNieKTpajku ja HUBHATa MHTEPHALMO-
HANHOCT TUIMMYHKTE MeLaHu CyACKM COBETH 0 0b1UajHOTO-TparaHCKOTO NPaBo,
0BO3MOXYBaaT (pNeKCMOUNHOCT KOja He CeKorall e MPUCYTHa BO pasHUTe
HauMoHanHu cuctemu. Co apyru 360poBM, OBO3MOXKEH € (hYHKLMOHANEH W
OCTBAP/IMB KOMMPOMMC NOMErY pasHUTe CUCTEMM.

87Unen 262 (1), 3akoH 3a KpuBMuHaTa nocTanka og 2003 roa.
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MeryHapogH1OT KpUBMUEH Cyf 33 MopaHellHa Jyrocnasuja u MefyHapogHuoT
KpuBMUeH cyf 3a PyaHaa ce ad hoc TpubyHanu u HUBHUTE CTaTyTH Ce COAPXKaHM
BO pe3onyumute Ha CoBeToT 3a 6e3befHocT. Cyanunte Ha TpubyHanute ce
OArOBOPHM 33 HMBHMTE NpPaBMa Ha NOCTanyBake M [LOKaXyBatbe. CTaTyToT Ha
MeryHapogHuoT KpuBuueH cyn (MKC), HanpoTuB, pe3ynTupa of LONroTpaeH
NPOLLeC Ha MPEeroBopy BO KOj Ce BKNYUYEHU APXKaBU U MHTEPBNAAMHM OpraHM3aLmMm
n HBO-u. Herosute npasuna 6ea ycBOEHM Of 3eMjuUTe UNEHKM MoCne MHOry
roguHu nperosapatse. MKC, 3aTo0a, noBeke ja npeTcTaByBa ApXKaBHaTa Npakca
OTKOAKY, Ha npumep, MKCI1J. Ynorata Ha cyauuTe Bo cypewata Ha MKC u
MKCI1J ce nomery uncto 061uajHOTO NPABO M aKy3aTOPHUTE MOJENN.

MKCIJ u MKCP, 06buuHo, npuMeHyBaaT aKy3aTOPHM MOCTamNkK off 06MYajHOTO
NpaBo, NPM LWITO CTPaHKaTa NOBMKYBA CBELOLM KOM M UCTMIUTYBA CO AUPEKTHO
UCNWTYBatbe, APYrM CTPAHKM BKPCTEHO I'M MCMUTYBAAT, Mo LWTO CrefyBa fo-
MONHUTENHO UCnuTyBatbe. [Mpasunata Ha MKC, HanpoTue, gaBaat noroneMa nyma-
HOCT CO TOa LITO My Ce [J03BONYBa Ha CBeJOKOT Aa Aaje M3jaBa Bo crnobofHa
thopMa npocnefieHa co nNpallatba Of CYAMMTE, a NoToa M of, cTpaHkuTe.®® Opaa
npoLesypa Moxe fia buae u3MeHeTa; Ha NpuMep, cyaetbaTa Ha JlybaHra u KataHra
NpMMeHMUja aKy3aTopeH MoAes o, 06MYajHOTO NPABO BO BPCKa CO M3BEYBAHETO
pokasu. OBa MMa noBeKkeKpaTHa BPELHOCT; BO AONTOTPajHU M CNOXKEHU NOCTANKu
CTpaHKaTa Koja ro MOBMKYBa CBELOKOT, OTKAKO Ke MOMMHe HU3 [LeTaNHUOT U
KOMMIMLMPaH NPOLLeC Ha UCTMMTYBakbe U 3eMatbe U3jaBM M NOLTOTOBKA Ha CBOjOT
KOHLLeNT Ha CNy4ajoT, e Bo Aaneky nogobpa nosuumja Aa ro UCNmTa CBELOKOT
OTKOJIKY CyAuMUTE KOM Ce CpeKaBaaT Co CBEAOKOT 3a NpB NaT Ha CYA.

Bo MeryHapogHuTe CynoBu, 0OBUHETUOT MMa NpaBo fa Aaje ,LLeNoCeH OAroBop
n opnbpaHa” Ha 06BHHeHKeTO. Ce 403BOYBaA BKPCTEHO UCTMIUTYBakE, a CyaunUTe
MOXaT fla I' MCNIUTYBaaT CBeoLMTe BO Koja 6uno chasa. OppeaeHu orpaHuuyBatba
Ha NMpaBOTO Aa Ce BPLUM BKPCTEHO MCMUTYBake Ha OAPEAEHU CBELOLM Cera
nocrtojat Bo MKCI1J u MKCP.

Huty MKCI1J uty MKCP He npepaguayBaaT y4ecTBO Ha XPTBUTE BO CYACKMOT
npouec. 3a pa3nuka of osa, MKC u CneumjanHuot TpubyHan 3a JiubaH um
[,03BOJ/TyBAAT Ha XXPTBUTE @ YUeCTBYBAAT Ha CYLeHeTo, BKNYYyBajKU U MOXXHOCT
a NOBMKYBAaT CBOM CBEAOLM M BKPCTEHO [a MM MCMUTYBAaT CBEAOLMTE Ha
O6BMHUTENCTBOTO M Ha ofibpaHaTa.

% Buau ro npasunoto 140 o [lenoBHMKOT 3a paboTa Ha MeryHapofHMOT KpUBMUUEH CYA.
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5.2. MefyHapoaeH Kp1BUU€H CyJ 3a NopaHellHa Jyrocnasuja

CratyToT Ha MKCI1J ro rapaHTHpa NpaBoTo Ha 06BMHETUOT CAMMOT A UCMIUTYBA
unu pa 6apa ga ucnutysa csegoun Ha O6BMHWUTENCTBOTO, Kako M fa bapa
MOBMKYBAHETO M COC/YLIYBAaHETO Ha CBeOUMTE Ha oabpaHaTa ga buae nopg
YCNOBM LITO BaXkaT M 3a cBefoumTe Ha obBuHeHMeTo.! OBa My HaMeTHyBa
MO3UTUBHA LOMKHOCT Ha TpubyHanoT fa My NMoMorHe Ha 06BUHETMOT BO
obe3befyBarbeTo NPUCYCTBO HA CBEAOLMTE Ha CYLEHETO.

[lenosHuKoT 3a paboTa Ha MKC e MowHe Man no obeM Bo cnopepba co
HaLMOHANHWTE 3aKOHM 3a KPMBMYHA MOCTanKa M MocTankute BO 06MYajHOTO
npaBo. EAHO onLwTo M HaABNaAyBauKo NPaBuIo e Aeka COBETOT CMee Aa A0NyLITH
peneBaHTHM [LOKa3M 3a KoM CMeTa fieKa MMaaT npobaTuBHa BpeaHoCT.”

Bo npuHumn, MKCIJ cdhaBopu3mpa ycHM [0Ka3M HO, HU3 TOAMHMTE, HaNpaBeH e
MCYEKOP KOH MorosieMa ynoTpeba Ha NULLIaHM 13jaBu Uija BACTUHWTOCT ja rapaHTMpa
[1aBaTeNoT Ha u3jaBaTa. lpBuuHaTa Bep3uja Ha npasunoTo 90 (A) npensuaysalue
CBEIOKOT Aa buae cocnyllaH MPEKTHO 0/ CTPaHa Ha CyACKMOT COBET, OCBEH aKo
COBETOT Hapeaun CBeAOKOT fia buae cocnylwaH npeky nucMeHa usjasa. Co TekoT
Ha BpeMeTo, MpaBuiaTa ce M3MeHWja BO HAaCOKa Ha [03BONyBake Ha CYACKUTE
COBETM 1A [LONYLLTAAT MMCMEHM [JOKa3k Ha MECTOTO Ha YCHUTE ,, TaMy Kafie MHTepecuTe
Ha NpaBaaTa Toa ro go3sonyBaat’,’” a TpubyHanoT MoXe Aa [O3BONM MULLAHM
W3jaBM CO BKPCTEHOTO MUCMUTYBakbE UMK, BO MPOMMLLIAHM OKONHOCTH, 6e3 Hero.”

MKCI1J npakTukyBa fa ofpefM BpeMEHCKM pPaMKM 3a CeKoja CTpaHa Aa ro
WM3N0XM CBOjOT KOHLIEMNT Ha CNyYajoT NPEeLM3HO U3pa3eHu BO Yacosu. BpeMeTo
[ofeneHo Ha onbpaHaTa 3a BKPCTEHO UCMUTYBatbE YeCTo u3HecyBa okony 60%
Ofi OHa JofeneHo Ha 06BUHWUTENCTBOTO. MMpHuMHaTa e WTO 06BMHUTENCTBOTO
Mopa [la ro [IoKa)ke CBOETO TBpAetbe 6e3 COMHEeBake BO Hero 1ofieKa ofibpaHaTa
Tpeba caMo fa dpnu coMHex. OBa, cekako, ro orpaHuyyBa BKPCTEHOTO
ucnuTyBatbe. 3a crnopefba, BO CUCTEMUTE CO YUCTO 06MUYAjHO NPaABO KaKo
AHrnuja u Benc, BpeMeHcKuTe orpaHuyyBatba Ha BKPCTEHOTO MCMUTYBake Ce
peTku. Hekou KpueuuHu coeti Ha MKCIJ onbuBaaT Aa ofipeaT orpaHUUyBakbe
Ha BKPCTEHOTO MUCMMUTYBAtbE; AaNM 0BA PeasHO Ce C/lyyyBa BO MPaKca 3aBUCH
O/} COCTABOT Ha TPUUNEHMOT COBeT.

% Ynen 21 (4) og CratytoT Ha MKCIJ.

% Mpasuno 89 (C) og [lenosHuKoT 3a pabota Ha MKCIJ.
1 Mpasuno 89 (F) o NenosHukoT 3a pabota Ha MKCIJ.
2 Bunu rv npasunata 92 bis, ter, quarter v quinquies.
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Ha cyackuoT coBeT, UCTO Taka, My e 03BOMIEHO [1a MOBMKYBA COMCTBEHM CBEOLM
W ja M UCNIMTYBa CBELOLMTE BO KOe 610 BpeMe, Kako M A Hapeam 13BefyBatbe
Ha JoKa3eH Matepwjan proprio motu. OBa HOCKM OUMINEfHM NOTEWKOTUM BO
aKy3aTOpHUTE CUCTEMM, 3aTOa LUTO NMPABHMOT 3aCTaMHMK Ha CTpaHKMTe Tpeba
Aa nocepnysa nogobpa npeTcTaBa 3a Cy4YajoT M 3a CEKOj Of CBELOLMTE, LITO ja
MpaB1 MOXHOCTa CyauMTe Aa MM UCMUTYBaaT CBefoumuTe ,cnena”, ocobeHo Bo
obnacT1Te KoM NPaBHUOT 3aCTamNHUK BEKe M UCTPaXyBas BOH CYLOT M T ofomn
O/ MPMUMHM 3a PENeBAHTHOCT (MNK CTpaTeruja).

N 06BuHUTENOT M 0abpaHaTa Mopa [ia LOCTaBaT ,MIPETNPETPECHM NofHecoum”
npea NOYeTOKOT Ha CYAeHeTO M BO HWUB CTPAHKUTE FO WM3/I0XKYyBaaT CBOjOT
KOHLLeNT M pa3fukuTe No ofpefieHu npaLlatba. Mpes Aa 3anoyuHe U3NoXyBabeTo
Ha HMBHMOT KOHLLENT, CeKoja Of CTPaHKMTe MOpa Aa JOCTaBM IMCTU Ha CBeOLM
W NPeanoXeHu JOKa3HM NpeaMeTH, KaKo M pe3nMea Of NiaHWUpaHUTe CBefoYetba.
TpubyHanoT, 3a pa3nuKa o, cUcTeMUTe co 0bMUAjHO NPABO Kaje CTPaHKUTE ro
KOHTPO/IMpaaT NpefoUyBatbeTo A0Ka3W, MoXe fla ofbu1e ia CoCNyLua ofpeeHH
CBEAOLM M MOXe Aa UM Hapeau Ha CTpaHuTe Aa ja CKycaT AO/KMHATa Ha
HUBHUTE NPEANOXEHU KOHLIEMNTH.

BkpcTeHo ucnuTyBatbe

CTpaHKMTe MMaaT WWMPOKa cno6o,u,a BKPCTEHO Aa UCMKUTYBaaT CBEAOUN N MOXKaT
BKPCTEHO Aa UCMKUTaaT BO BPCKa CO NpeaMeToT Ha ANMPEKTHOTO UCMNUTYBakbe U
pa6OTVITe KoM BJ'IMjaaT Bp3 er,D,VI6VIﬂ|/1TeTOT Ha CBe€AOKOT a, UCTO TaKa, U BO
CnydamnTe Kae CBEAOKOT MOXXe fla Aafe NOKa3n LTO Ce peNleBAHTHM 3@ KOHLEMTOT
(Te3aTa) Ha CTPaHKaTa KOja o BPLWW BKPCTEHOTO UCTUTYBabE.

Cy,ﬂ,CKMOT COBET MOXXe, UCTO TaKa, Aa A03BOJIM BKPCTEHO UCTMUTYBakbe BO BPCKa
CO OONOJIHUTEJTHM NMpallakba.

Bo ocHoBa, npaBunoto My obe3beayBa LUMPOK MaHEBAPCKM MPOCTOP Ha NPaBHUOT
3aCTanHuK Koj ro BpLUM BKPCTEHOTO UCMUTYBake. Cenak, WTo Ke buae 403BONEHO
(M HeMa ga nofeXK Ha NPUroBop), Ke 3aBMCH Of COCTABOT HA CYACKMOT COBET
1 03 HALIMOHANHOTO MCKYCTBO Ha CYAuMTe.

O,EI, CTPpaHKaTa KOja o BPLWH BKPCTEHOTO UCMINUTYBakE CE 6apa 0a MYy ro U3noxwu

CBOjOT KOHLENT Ha CBEAOKOT, AOKOJIKY UCTUOT € CIMPOTUBEH Ha AOKa3nTe o
CBe,ﬂ,OKOT.93 Ako Toa He ro HanpaBu, Ha CTPaHKaTa MOXe fa He mce [03BOJIN

%3 Mpasunoto 90 (H) on denosHukoT 3a pabota Ha MKCIJ.
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Oa nogHece CnNpoTnuBCTaBeHU AOKa3n, OAHOCHO Aa Aafe CrPOTUBCTaBEHNU |/13jaBM.
O,U, CTpaHKaTa, UCTO TaKa, Ce€ 0YeKyBa fOa nogHece eBeHTYyaslHU CI'IELI,VICIZ)I/ILIHVI
[OKa3n Ha KOU 6uno YKaXaHO Mnpu BKPCTEHOTO l/1CI'Il’ITYB<’:1I'be.94

BKpcTeHOTO MCMUTYBatbe MOXe, MCTO Taka, fa Oupae orpaHMyeHo M co
OrpaH1yyBatbe Ha BPEMETO 3a BKPCTEHO UCMUTYBatbe KOe UM Ce AofeNyBa Ha
cTpaHkuTe.” Cy[CKMOT COBET MOXKE f1a BPLUM KOHTPONA BP3 HAUMHOT M pefociefoT
Ha MCMUTYBatbe Ha CBEAOLMTE, CO LeN UCTOTO Aa buae Bo (yHKUMja Ha
YTBPAYBatbe Ha BUCTMHATA M M3berHyBate Ha HenoTpebHO Tpollewe BpeMe.
Bo npakca, oBa Moxe Aa ro orpaHuuu NpaBOTO Ha NPaBHMOT 3aCTarHKK Aa
M3BPLUM eheKTMBHO BKPCTEHO WMCMUTYBatbe, 0COBEHO aKO MCTOTO Ce MpaBw
npeKy npeBog (Co WTo ce cManysa AOLENEHOTO BpeMe).

CyAcKMOT COBET MOXe A ja [OMNYLWTH BO KOPMYCOT AOKa3W NMCMeHaTa U3jaBa
Ofi OApeAeH CBeLOK HAMECTO YCHa M3jaBa, Kafe LUTO NMCMeHaTa M3jaBa AOoKaXyBa
Hekoja paboTa pa3nnyHa of aKTUTe M NoBefeHUeTo Ha 06BMHeTHOT.”® OTKaKo
Ke ce cocnywaaT CTpaHKuTe, CYLCKMOT COBET OAnydyBa Aanu Ke nobapa of
CBeJoKOT Aa buae NoANOoXeH Ha BKPCTEHO UcnuTyBatbe.”” HajBaxkHMOT hakTop
Npu 0ANydyBakeTo fanum Ke ce nobapa BKPCTEHO UCTIUTYBatbe e NoTpebata of
obesbepyBatbe NpaBuyHO cyfetbe.” MNucMeHa M3jaBa e JOMyLITEHA U LOKOMKY
[aBaTeNIOT Ha UCTaTa ja rapaHTMPa Hej3MHaTa BUCTUHUTOCT M NMPUTOA € NMPUCYTEH
BO CY[OT M e [I0CTarneH 3a BKPCTeHO MCnuTyBakbe.”” TakBaTa M3jaBa MoXe [a
COAPXM MOMEHTM KOM Ce O[JHECYBAAT Ha aKTUTe 1 NOBEAEHUETO Ha 0OBUHETHOT.
MpasunoTo 92 quarter 4O3BONYBa AOMYLUTAE BO KOPMYCOT [OKA3M Ha U3jaBu
Of} N1Lie KOE He e A0CTanHo (MoYMHaNo, He MOXeE [la Ce NToLMpa UK € HeCNocobHO
3a YCHO CBefloyetbe Mopaau (M3MUKa MM MeHTalHa NonpevyeHoCT) LOKOMKY
CYL,CKMOT COBeT e ybefieH BO HUBHaTa BepoocTojHOCT.?’ BakBuTe M3jaBu Moxe
[1a COAPXKAT [I0Ka3M 3a aKTUTE UM NOBEIeHMETO Ha 06BMHETHOT. !

% Buau, Ha np., ObeuHutlienol Gpotiue [lodiosuK u gpyeuite, IT-5-88-T, ,Hapenba co koja ce onpe-
OenyBaaT ynaTcTBaTa 3a noctankata oa npasunoto 90 (H) (ii)°, 6. 3.2007 rop,

% Mpasuno 90 (F) o [lenosHuKoT 3a pabota Ha MKCITJ

% Mpasunoto 92 bis [lenosHukoT 3a paboTa Ha MKCIJ

7 Buau, Ha np., ObsuHultienoi tpoiiue CiuiaHucnas Manuk IT-98-29/AR73.2 ,Oanyka 3a npe-
TXofHa (npejyanumenta) xanba Bo Bpcka co npasunoto 92 bis (C)°, 7. 6.2002 rog.

% Bugu, Ha np., ObsuHullienodt ipoltiue @atumup Jlumaj u gpyzuitie IT-03-66-T ,,Oanyka 3a npea-
noroT Ha O6BUHWTENCTBOTO 3a NPMBPEMEHO AOMYLUTaHbEe Ha M3jaBu Of CBEOLM COTMIACHO CO Npa-
Bunoto 92 bis°15.12.2004 rog.

99 Mpasuno 92 ter [lenosHuKoT 3a pabota Ha MKCITJ

100 Mpasuno 92 quarter [enosHWKoT 3a paboTta Ha MKCIJ

101 Byau, Ha np., ObeuHuitienol dpoitue lMotiosuk u gpyzulie IT-05-98-T ,,0anyKa 3a npeanorot
Ha OBBMHMTENCTBOTO 3a NMPMBPEMEHO AOMNYLUTaHbE HA [I0KA3M COTNacHo Co Npasunoto 92 quarter®,
21. 4.2008.
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Bo nekemspu 2009 roauHa, TpubyHanot BoBeae HOBO NPABMNO KOe 403BONYBA
[ONYLITake Ha [OKA3M Off MU3jaBa HAa OTCYTEeH CBENOK AOKOMKY ,paKTOT WTO
NMLeTo He 6MNO NPUCYTHO MM WITO He AANo AOKa3M Ce AOMKM Ha 3aKaHu
NPOTUB HEro, 3amnnallyBatbe, HaHeCyBakbe MoBpeaw, NOTKYM MM Npucunba”.
M3jaBaTa MOXe Aa HaBnese BO ,AeNa MM OfHecyBate Ha 0OBUHETUOT"
CBeJOKOT HeMa 1a 61fie MOANOXeEH Ha BKPCTEHO UCTMUTYBatbE, a CYCKMOT COBET
He MO>XXe Aa ja 6a3upa eBeHTyaHaTa OCyauTeNHa NpecyAa CaMo BP3 efiHa TaKBa
u3jaBa.'”” M3jaBaTa MOXe [ja ce OAHecyBa Ha ,aKTUTe UM NOBEAEHMETO Ha
obsuHeTMOT". OBa NpaBuno belue BoBeaeHO OTKAKO TpMOYHanoT ce belue Cooumn
CO rofieMu TelKOTUM Aa ro obe3bean CBEIOYEHETO Ha PENeBaHTHU CBELOLM
BO HEKOJIKY C/ly4au NMopaau LOKYMEHTUPAHM aKT1 Ha 3annallyBatbe Ha CBeLoumTe.

ﬂ,MCer,ﬂ,MTMpal-be cBefoum Co npetxoaHa HEKOH3UCTEHTHA I/13jaBa

BKpcTeHOTO MCNMTYBatbe MOXe Aa ondaTth U AUCKPeaUTUPatbe Ha CBEOK CO
NPEeTXofHa HEKOH3UCTEHTHa M3jaBa. ' CTpaHKuUTe MOXaT Aa AMCKpeauTMpaaT
M COMCTBEH CBE[OK, Taka LUTO Ke Fo COoYaT CO HEroBa NPETX0AHA HEKOH3UCTEHTHA
W3jaBa MMM BKPCTEHO Ke ro MCMMTAaT, MpM WTO Ke My CTaBaT Ha YBM[, HeKoja
HEKOH3MUCTeHTHa M3jaBa Koja ja pan npetxogHo. Co ornen Aeka cUCTeMOT
KOPMUCTM XMOPUAHM NPOLLeCHU NPaBKNa, CBEAOKOT He Mopa chopManHo fia buae
npornaceH 3a ,Henpujatencku” 3a oBa Aa ce cnyun.' Ceegouute Npu BKPCTEHOTO
UCMIUTYBatbE MOXE Aa OMAAT COOUEHM CO [LOKYMEHTM LUTO CE YLUTE HE Ce BHECEHM
BO KOPMYyCOT AOKa3M.

Cenoueme npeky daBake UCKa3

CYACKMOT COBET MOXE M [1a HANOXM 3eMakbe 13jaBa Koja NoJoLiHa Ke Ce KOpUCTH
Ha cyfereTo, 6e3 ornen fanu NMLETO MOXE MW He MOXe Aa Ce MojaBu BO
TpMbYHaNoT 3a Aa CBeAouM. M3jaBuTe ce 3anmilyBaaT M ce M3HeCYBaaT npej
CyAMjaTa Koj npeTcefaBa Co CYACKMOT coBeT. CTpaHKMTe MOXaT BKPCTEHO [a
ro UCNuTaaT CBeJOKOT U [a MOAHEecaT NpUroBopu Ha OANyka AOHeCeHa Of
CYLCKMOT coBeT. M3jaBaTa MoXe fia b1fe 3eMeHa M HaABOP Of CeaMLITETO Ha
TpubyHanot Bo Xar unu npeky BuaeOKOH(epeHUMCKa Bpcka.

102 Mpasuno 92 quinquies [lenoBHMKoT 3a pabota Ha MKCI1J

103 Byau, Ha np., ObsuHuttienol poiiue Cecpep Xanunosuk IT-01-48-T ,Onnyka 3a gonywTatrbe
KaKO [LOKa3 Ha NpeTxofHa u3jaBa Ha cBefok’, 5. 7.2005 roguHa.

104 O6guHuitenol Gpoltiue [olosuk u gpyauiie IT-05-98-T ,,0gnyKa o xanbute NpoT1B OANyKaTa
3a OTNOBMKyBatbe concTBeHu ceepoun’, 1. 2.2007 roguHa.

105 Mpasuno 71 op [lenosHukoT 3a pabota Ha MKCI1J

@
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5.3. MeryHapogeH kpusuueH cyp, (MKC)

CratytoT Ha MKC, npu BknyuyBareTo cTaHgapam Bo YneH 14 o MefyHapoaH1oT
MaKT 3a rparaHcku U noautuuku npasa (MIMIMM) ro rapaHTMpa NpaBoTo Ha
06BMHETMOT ,,CaMMOT fia M COCMyLLIA MM Aa bapa CoCnyLwyBake Ha CBeoLUuTe
Ha 06BMHEHMETO M ia 6apa NOBMKYBAHETO U COCNYLUYBAHETO Ha CBEOLMTE Ha
ofbpaHaTa aa 6uae NoA yCnoBM LWTO BaXkaT M 3a CBeoLMTE Ha 0OBUHEHMETO.
O6BMHETMOT, MCTO TaKa, MMa MpPaBo Aa Npe3eHTUMpa oabpaHa, Kako U apyru
[0Ka3M LWTO Ce AoNyLITeHU cornacHo co ooj Craryt”. 1%

[lenoBH1KOT 3a paboTa Ha cyaoT nponuLysa: ,06BMHUTENCTBOTO M 0fbpaHaTa
MMaaT NpaBo Aa ro UCMMTYBaaT CBEAOKOT 3a OUTHM Mpallatba NOBP3aHM CO
MCKA30T Ha CBEOKOT M HeroBaTa BEPOLLOCTOJHOCT, KpeAMOUNMUTETOT Ha CBEOKOT
W OPYTM peneBaHTHM Mpawatea”. CyfoT MoXe [a ro UCMMTa CBELOKOT npep
CTpaHKaTa Koja ro nosukana. OgbpaHaTta nocnefHa rv ucnutysa ceegouute.'?’
CyaujaTa Koj npeTceaaBa cO CYACKMOT COBET /1a aBa HACOKM 3a MPABUYHO U
HenpUCTPacHO 0fBMBakbE Ha CyaereTo. %

CynoT MMa M3[afeHO HACOKM 3a OiBMBaHE Ha CYACKMOT MPOLEC, Ha NpuMep,
BO c/lyyajoT KaltiaHea, Kage opnyumnn O6BMHUTENCTBOTO Aa Ma 120 yacosw 3a
[1a T M3/T0XM CBOMTE Te3u, a Ha ofibpaHaTa 1 gogenun otnpunuka 60% of Toa
BpeMe 3a BKPCTEHO MCMMTYBake Ha cBegoumte Ha O6BMHMTENCTBOTO.'”? KoH
OANyKaTa Ha cyaoT bune npunoxenu 32 CTpaHUUM MaTepujan nof HacnoB
»,HacoKun 3a Boerwe Ha mocTankaTa u ceepovere”. CynoT r’m UMa U3HECEHO
CrieflHMBe Hayena BO BPCKa CO BKPCTEHOTO UCMUTYBakbE:
»BKpcilieHollio uctiuttiysare ipeba ga ce 0zpaHuyu Ha pabolliuilie KAXKAHU 3a
epeme Ha gupeklHOWOo uclulliysarke U HA Hewlalia Kou HezallugHo enujaaill
8p3 Kpequbuuitielioiti Ha ceegokoil. OceeH (ioq, 80 cyyauilie Kage CeegoKoll MoXe
ga gage goKasu WILio ce peresaHIliHU 3a KOHYeltiol ((e3ullie) Ha cllipaHKallia Koja
8pwU eKpcilieHo ucliuitiysarbe, ucitiaitia Moxe ga locitiaeu pawiarba 3a (iakeu pabdoiliu,
gypUu U aKo uciliuitie He busie KAXKQHU 3a 8peMe Ha gupeKIliHolo uctuliysarbe.

JHokonky ie3uilie Kou 2u usHecyea ClPAHKALA Koja epuiu 8KpcilieHo uctuilysare
ce 80 cupollusHOCU CO goKasulue usHeceHU 0g clUpaHa Ha ceegokoll 3a speme
HQ gUpeKHoWo uctuillysare, ClUpaHKalia (Lioa jacHo Ke My 20 Kaxe Ha c8egoKoll
Upeg ga toyHe ga Uocluasysa Upawara Ha Waa wema.

106 Ynen 67 (1) (o) og CratyToT Ha MKC

107 Mpasuno 140 (2) (d) og JenosHukoT 3a paborTa.

108 Ynen 64 (8) (6) o CratyToT Ha MKC.

109 ObeuHulienoil Gpoltus Xepmer KaltiaHéa u Maltiue Hzygjono Yyu,MKC-01/04-01/07 ,,Hacoku
3a BO/IeH€ Ha MocTankaTa v CBefouereTo Bo cornacHocT co npasunoto 140° 20.11.2009 roga.
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Cygckuoill coeell, ucitio aka, UCAKHY8a geKa sKkpcitieHolo uctiuiliysarbe Mopa ga
gage {pugoHec 3a yilispgysare Ha sucltiuHaila u ucttioltio He tipeba ga ce Kopucliu
30 KoMIUTUYUPQHsE WU 30 0ggommKyearbe Ha tpoyecolli Ha yiispgyearbe Ha ghakituite.”

MKC ce pa3nukyBa of MeryHapogHMOT KpUBMYEH CY/A 3@ MOpaHeLUHa Jyrocnasuja
W op, Toj 3a PyaHaa no Toa WTo MM 0BO3MOXYBA Ha XXPTBMTE YUECTBO BO CYAEHETO
M UM OaBa MPaBO Aa MOBMKYBaaT CBEAOLM M BKPCTEHO Aa FM UCMUTYBaaT
CBeoLMTe NOBMKAHM 0 Apyra cTpaHka. OBa Mopa Aia ce NpaBu NPeky ,,MpaBHM
3acTanHuum”. Opnykata Bo ciyyajoT KaTaHra ro orpaHWumM y4eCTBOTO Ha NpaBHUTE
3aCTarnHULUM Ha XPTBUTE, BENejku:

»Kako oliwitio tpasuno, uctiutilysarellio 0g clipaHa Ha UpasHuilie 3acialHuyu
80 UMe Ha Xpiliguilie Kou yyecilisygaalli 80 UocilialKailia MOPa KaKo €80ja ¢1agHa
yen ga 2o uma yiiepgysearellio Ha suciuHailia. Xplisuilie He ce CUPAHKU 80 Cy-
gerbellio U gechuHUIUBHO HUBHA Y70Za He e ga 20 lioMoZHalll KoHyeltow Ha O6-
gUHutlienciigoitio. CeliaK, HUBHOIO yyeciliso Moxe ga buge eaxeH ¢hakiliop 80
cMucna Ha Wioa ga My omoZHaill Ha cygcKuoil coeell (ogobpo ga eu pasbepe
cUopHuilie MOMeHIU 80 C/TYYajolll, CO 02eg HA HUGHUe I03HA8AHA HA JIOKATHUe
(pUIUKU U HUBHUOL COYUO-KynitiypeH Upocgui.

Koéa tipasHuilie 3aciuatiHuyu Ha xpiiguilie ogHaupeq 3Haaill geka UMaaill ogpegeHu
clieyucpuyHu dpawarka 3a ogpegeH Ceeqok, eelulliak unu 3a obeuHelliuol, Kou
Upawara He ce ogHecysaalll Ha oltiwitielliallia, iue 3a o8a ipeba ga 2o useecitiail
cygekuoll coseit u ObsuHulliencitieoilio 8o lucmeHo bapare Koe ipeba ga ce go-
cliasu HajManky cegym geHa ipeg Upeollio lojasysarbe Ha C8egOKOW 80 CYgoill.
bapareilio Wipeba ga éu tiocoyu Upawaralia Kou dpasHUoll 3acilialHUK tpegnaza
ga ce ociuasaili u ga ja objacHu Kopenayujaltia lomeéy iue pawara u UHe-
pecuilie Ha xpiusuitie. ZJokonKy cygckuoll cogelli e Ha Mucyiere geka bapareiio
Mopa ga buge gocitiaeeHo go ogbpaHallia Ha pasénegyearse, Lioj MOXe ga ognyyu
- 80 coznacHocil co ipasunoitio 91(3)(a) ga 2o pexnacugpuyupa bapareitio co wikio
Ke ce go3e0/1u Hezogo gociliasysare go ogbpaHailia. Bo ioj ciyyaj, ogbpaHailia
Ke UMa (Wpu geHa 3a hopmynupare Ha ceouilie olicepsayuu.

JoKonky cygckuoll cogelll e Ha Mucierse, o qUPEeKIHOWO uctuiliyearse 0g ClUpaHa Ha
clpaHKailia Koja 2o I08UKQIa C8eqgoKoLl, gexa aclieKiliutlie UsHeceHU 80 UpegrnoxeHowo
lpawarbe (Wiu dpauwiarba) 0g xpitisuilie He buse gogoHo objacHelliu 0g CILPaHa Ha cae-
goKol, cosellioll MOXe ga My go36071U Ha UpasHUO 3acttialHUK Ha xpiusatla ga o Uo-
cltiasu tpawarbeltio (wiu Gpawarkaitia) Gpeg ga 3atioyHe eKpcilieHollio ucluitysarbe.”
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5.4. EBponcku cya 3a YoBeKOBM nNpaBa

MeryHapofHOTO NPaBo 3a YOBEKOBUTE NpaBa NpefBUaYyBa NPaBo Ha ,eJHAKBOCT
Ha OpYXjeTo” 1 NPaBO Ha COOUYBAakE CO CBELOLMTE KaKO AeN Of rapaHumjaTta
3a NpaBuyHO cyaerbe. CBeCeH 3a NpUMapHaTa y/ora WTo HaLMOHaNH1TE BNACTH,
BKNY4yBajKM ja M cyfcKaTa BnacT, Tpeba Aa ja OAMrpaaT BO 3alUTUTaTa Ha YyoBe-
KoBWTE NpaBa, EBponckuoT cyp 3a YoBeKOBM NpaBa ja NpUMeHyBa AOKTPUHATA
3a OrpaH1yYeHo (pe3epBMpPaHO) MPEUCNIUTYBatbe Ha OANYKUTE [JOHECEHM Ha Ha-
LIMOHANIHO HMBO MO3HaTa Noj MMeTo ,,MaprMHa Ha npoLieHa”.

[MpaBoTo 3a coouyBate cBegouy e 3aconHeto Bo MIITIM co Toa wro My faBa
NpaBo Ha CEKOj YOBEK ,,CaMMOT [ia M COC/yLIa MM Aa 6apa cocnyllyBatbe Ha
cBefouuTe Ha 06BMHEHMETO M la 6apa NOBMKYBAHETO M COC/YLIYBAHETO HA
cBefouMTe Ha oabpaHaTa fia buae nop YCnoByM KOM BaXkaT M 3a CBEOLMTE Ha
o6BuHeHWeTo”.M YneH 6 (3) o EBponckaTa KOHBEHLM]ja 3@ YOBEKOBMUTE MPaBa
ro OTC/IMKYBa OBa.

Cenak, 0Ba He My [1aBa Ha efieH 0O6BMHET ancoyTHO NMPABO Aa NOBMKYBa CBEAOLM,
HWTY NPaBO [la I'M HaTepa HaLMOHANHUTE Cy[O0BM @ COCNyWaaT onpeaeneH
cBefok. HauMoHanHoTo NpaBo MOXe Aa M ypeau yCNoBuTe 3a CBeOUeHEeTO
Ha CBeAoLMTE, a Cy[JOBUTE He MOPAaT [a C/yLLAaT CBejoueHa Ha MpeNeBaHTHH
cBefoum. 3a aa buae yTBpAeHa NoBpeia Ha NpasaTa, NOAHOCUTENOT Ha baparbeTo
[a bupe cocnywaH, onpefeneH CBeAoK Mopa fia MoKaXxe Aeka Toa LWTOo CYfoT
He ro Ccoc/ywan Toj CBefOK My HALTETUNO Ha KOHLENTOT (Te3uTe) Co KOj
HacTanysa ofibpaHata.'!!

MpaBoTo Ha hep pounwTte Bo YneH 6 (1) og EBponckaTa KOHBEHUM]a 3a
YOBEKOBMTE NpaBa ro npenBuayBa MPaBOTO Ha aKy3aTopHa nocrtanka. Bo
MPMHLMN, CUTe [oKa3M Tpeba [a ce M3BeayBaaT BO MPUCYCTBO HA OOBUHETHOT
Ha jaBHO PoOUMLLTe, CO LieN MOCTUIHYBakbe aKy3aTOPHOCT Ha nocTtankaTa.'? Ha
06BMHETMOT MOpa AAa My Ce OBO3MOXM fa ja Cneau nocTankaTta U echeKTMBHO
[1a yuyecTByBa BO McTaTa.''> Ha 06BMHETHOT MOpa Aa My Ce Aaje COOABETHA U
a[leKBaTHa MOXXHOCT [la OCMOPM MCKaXKaHW HAaBOAM M [ia NMOCTaByBa Npallakba Ha
CBE[0LM KOra CBe0KOT [jaBa M3jaBa MM nogouHa. CTpaHKuTe MMaaT NpaBo Aa
3HaaT 3a M 1a ' KOMEHTMPAAT C1Te NpeoyeHM LOKasW MM NMofiHeceHM 3abenetuku.

110 Ynen 14 (3) (e) og MOTTIM.

11 X, {ipotuus Lleajyapuja, 28 DR 127.

112 bapbepa, Mecezee u Xabapgo Upoiius LdaHuja, A-146, 6.12.1988 rog., Touka 78.
113 CiieHcpopg tpoltiue ObeguHeiiottio Kpanciiso A 282-A (1994).

114 Ppyys-Mattieoc tpoius ldaHuja, A-262 (1993), 23. 6.1993, Touka 63.
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MpaBoTO Ha NpaBMUYHa CyA,CKa MOCTANKa ro CoApXHM Bo cebe HauenoTo ,,eJHAKBOCT
Ha OpYXjeTo”, Koe 3HauM [eKa ceKoja of CTpaHKWTe BO MocTankaTa Mopa Aa
pobue pasyMHa MOXHOCT [ja My M Npe3eHTUpPa CBOWUTE apryMeHTU Ha CcyaoT
NOA YCNOBM KOM HeMa [ia ja CTaBaT CTpaHKaTa BO 3HAUMTENIHO MOHENOBOJIHA
nonoxba BO OfHOC Ha NPOTMBHMKOT.''> Mopa i@ ce NOCTUrHe MpaBUUHA
paMHoTeXa noMery cTpaHkuTe. 3aToa, Ha NpUMep, NOCTaNKaTa 3a CBMKYBatbe U
COCNyLLYBake CBeAOLM MOpa Aa buae UcTa M 3a 06BMHUTENCTBOTO M 33 04bpaHaTa.

ObenopaeHyBatbe JOKa3M M eheKTOT 0/} UCTOTO BP3 MPABMYHOCTA Ha CYeHEeTO

3a eMKacHO Aa Ce COOUM CO efieH CBefOK, Ha 0OBMHETMOT My e noTpebHa
WH(hopMaLmjaTa Koja e HeonxopHa 3a [JOHECYBAHE MHdopMupaHa oanyka
3a TOa KaKO M 3a LITO [ja FO MCMMUTA CBeLOKOT, AOKOMKY BOOMLUTO FO UCMMTYBA.
MpuMeHaTa Ha NPUHLUMMNOT Ha eAHAKBOCT Ha OpYXjeTo b6apa Taa MHopMaLmja
C00[BETHO f1a My 64e OTKpUEHa Ha 0OBUHETHOT.

Bo cnyuajot Jeclepc Upowiug beniuja Komucujata oueHn geka Hayenoto
»€AHAKBOCT Ha OpYXjeTo”, uuTaHo 3aefHo co uneH 6 (3) (6), bapa on
O6BMHMTENCTBOTO MMM O UCTPAXKHUTe OpraHu Aa ru obenogeHat cute
MaTepujanu WTo r'M NocefyBaaT MAM MaTepujanu 4o KOM MOXe Aa ocTBapart
npucTarn, a kou 61 Moxene fia My MOMOrHaT Ha 06BMHETHOT Aa Ce ocnoboau
Of BMHa MM aa pobue noMana kasHa.''* Oae ctaHyBa 360p M 3a MaTepujan
Koj 61 MoXen [a ro Hapywu KpeaubunuteToT Ha oApedeH CBEAOK Ha
O6BuHuTencteoto.” OnbpaHaTa, MCTO TaKa, MMa NPABO Ha NPMUCTAN A0 CrMcuTe
3a NpeaMeToT 1 MMa NPaBO [a 3eMe KoMK 0[] AOKYMeHTH Kou b1 11 noMorHane
BO MOAroTOBKaTa Ha CO0/BETHa ofbpaHa.''®

Ke ce KoHCcTaTMpa noBpeda Ha mpaBunaTta BO C/lyyauTe BO KOM yyecTByBaaT
BELUTM S [LOKOJIKY, Ha MPUMep, BELITAKOT Ce NOTNMpPa Ha MaTepujan Koj He ¥
6un cTaBeH Ha pacnonaratbe HUTYy obenofeHeT Ha ogbpaHata. '’

OBMue npaBa Ce eKCTPEMHO 3HaYajHM 3a 3aCTarNHMKOT Ha ofbpaHaTa ja Moxe
COO/IBETHO Aa MM MPETCTaByBa CBOMTE K/MEHTU BO aKy3aTOPHWUTE MOCTAMKM.
OpnbpaHaTa 61 61na oHeBO3MOXEHa 6€3 NpucTan 4o MHOPMaLMMUTE HEOMXOLHM
3a MPaBM/IHO M ehMKACHO [la Ce COOYM CO CBeAOLMTE Ha CYA.

15 Kayepmar tpoitiue beneuja 50 D.R. 98 at 115; Jle Xaec u [ujcenc Gpoiuus benzuja, 24. 2.1997 rog,
116 Jeciiepc tpolus benéuja, 27 DR 61.

117 Egeapgc tpoliue ObeguHeitioitio Kpancitigo 2002-11.

118 Pywe tpoitue ®paryuja, 1997-11, 18. 3.1997 rog.

119 MaHitioHeaHenu Upoiius @panyuja 1997-l, ywe dpoiius Gparyuja 199711, 18. 3.1997 rop.
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nacuHm

MpaBoTO Ha MpaBMYHa CyACKa MOCTarka He UM HaNoXyBa Ha HaLMOHANHUTE
CYL0BM ia MOCTanyBaaT criopef oApeLeHU NponuLIaHu Npasuia BO BPCKa CO
[OKa3uTe Npu cyaereTo Ha npeaMeTute. Cenak, HAUMHOT Ha KOj fOKa3uTe ce
AONyLWTaaT BO CYACKMOT NPOLLEC MOXe Ja ro moBpeaym uneH 6 og EKYI.

[onywareto AoKasu-rnacuHu 6e3 NpuToa fia ce 03BOSM BKPCTEHO UCTITYBakE MOXe
[1a TO HanpaBu CYACKMOT NpoLieC HempaBuyeH AOKONKy OCyauTeNHaTa npecyda ce
3aCHOBA LIENIOCHO MM BO HAjro/ieM e Bp3 TakBMTE [LOKA3H, M MOKPaj Toa LTO oapendbure
CO KOM Ha 0ApeaeH CBefoLM He MM ce J03BO/TYBa fla CBEA0YAT, KaKo, Ha NpuMep, Ha
UIeHOBM Ha CEMejCTBOTO, MOXKeHM M He e TONKY HenpasuyHM. X O6BUHETHOT 1Ma NpaBo
BKPCTEHO [ MCTTa CBELOK YUMja M3jaBa Ce M3HECYBA Ha CYLeHeTo, HO CBELOKOT He ce
MoBMKyBa fa cBegoum. OBa CBoe MpaBo 0OBMHETVOT MOXKE f1a [0 OCTBAPH CO BKPCTEHO
WUCMMTYBatbe HA CBEAOKOT Ha MPETCYACKOTO poumwiTe.”! BakBo MPeTcyacko poumLuTe
Bo AHrnuja u Benc ce HapekyBa ,committal hearing”, Bo bocHa u XepLerosuHa
»CreupjanHo” pounwTte, ofHocHo Bo Utanuja ,,incidente probatorio” (un pouniuTe 3a
3eMatbe 10Ka3u BO XaLLKWOT Tp1byHan 3a nopaHeLUHa Jyrociasuja, OHOCHO poYMLLTE
BO €[MHCTBEHA MCTPAXKHA MOXHOCT BO MeryHapOoaHMOT KpuBMUEH Cyp).

CypoT Ke ' ucnuTa rnacuHUTE BO KOHTEKCTOT Ha MocCTarnkaTta Kako LiefMHa 3a
[a OUeHM Janu MMano noBpeda Ha npasaTa 3arapaHTupaHu co EKYII.
[lonywTakeTo Ha ocropeHu rnacuiu 6e3 fa ce fafe MOXHOCT 3a BKPCTEHO
UCTYBatbe NpeTcTaByBa prima facie noBpeda Ha uneH 6 (3).12

Moke fa ce cMeTa Aieka OApPeAEeH Cy A NOCTanu onpaBAaHO AOKONKY AOMYLUTHA
[0Ka3M KoM Mpou3neryBaat of rMacuMHM BO ClyyauTe Kaje NnocToen UCKpPeH
CTpaB of 0AMa3fa Ha 06BMHETUOT KOH CBE[LOLMTE, HO BO CEKOj CNyyaj NpaBaTa
Ha obpaHaTa Mopa fia bKaaT 3alUTUTEHM NPEKY NMOCTANKK CO KoM Ke Ce MOCTUIHe
KOHTpapaMHoTeXxa. TakBa mocTtanka 6u buna, Ha nNpuMep, NPUCYCTBO Ha
OpaHuTenoT Ha 06BMHETMOT 3a BpeMe Ha UCMUTYBakbeTO Ha CBeOKOT. Taka, Ha
npuMep, Bo cnyyajot Caugu dpoitue @paHyuja, 0O6BUHETUOT 6UN OCyaeH 3a
TProsuja co [pora Bp3 OCHOBA Ha A0OKa3W-TNAaCUHU Of TPU AHOHUMHM CBEAOLM.
YTBpAyBajku fleka MMano noBpefa Ha NpaBaTa Ha 06BMHeTMOT crnopes EKYIT,
3aTOA WTO BAaKBWUTE [OKa3M bune eguHCTBEHaTa OCHOBA 3a OCYAMTENHATA
npecyaa, EBponckuoT cypn 3a YoBEKOBM NpaBa ro KOHCTaTMpan cnegHoBo: !
120 YyiieplieHiiuHzep Upoitus Ascitipuja 24.11.1986 roa., A-110.

121 Kocitioscku dpottiue Xonaxguja, 20.10.1989 roa., A-166 (1989).

122 Jlyka Gpotuue Mianuja 33354/96, 2002-1I, An-Kasaja u Taxepu tpoiiue ObeguHeliolio Kpan-

citeo 26766/05 1 22228/06, 20. 1.2009 rog.
123 Caugu tpotus ®paryuja, A-261-C, 20. 9.1993 rof., Touka 44.
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,CYgolli e yenocHo ceeceH 3a HecliopHullie UolliewKoliuu 8o bopbailia poiiue
pzosujaitia co gpoza ocobeHo 80 genoill Ha Upubasysare U uzsegyearbe Gokasu
Kako U 3a pasopHulue tocsieguyu Uo oliwilieciusollio og gpoiaiua, Ho saxeuile
pasmucysara He MoXxall ga olipasgaaill 02paHuyysarbe go 08oj cillelieH Ha upa-
eailia Ha ogbpaHallia Ha ceKoj egeH Koj e obeuHelll 3a CIOPeHO KpusuyHo geno.”

AHOHMMHM cBepoLUU

YnotpebaTa Ha aHOHMMHM cBefoLUM co cebe HocK cneuuduuHu npobnemu,
3aToa WTO oabpaHaTa He MOXe [a ro OCMOpW HUBHWUOT Kpeaubunuter.
EBponckuoT cyp 3a YoBEKOBM MpaBa Ce OCBPHA Ha 0BOj NpobneM BO ClyyajoT
Kociioscku tipotuue XonaHguja:'*
LJOKONKY Ha ogbpaHailia He U e do3Halll ugeHiuitielioli Ha Nuyellio Koe bapa ga
2o ucliuitia, waa Moxe ga buge nuweHa 0g ogpegeHuU hakiliu Witio bu U 0803MOX e
ga UoKaXe geKa ceegoKolll e UpucilipaceH, HelpujaltieNCKU Unu HeeepogoclioeH.
Ceegoyetrve uu gpyeu usjasu co Kou ce obeuHyea egeH obsuHeilll bu Moxerne ga
6bugaili HaMepHO HegUCUHUIU WU egHOCIa8HO pe3ynitiaill Ha HeKaKea ZpewKa,
HO o0gbpaHallia HeMa ga MoXke ga 20 U3Hece Ha ceellinollio Ha geHol 080j haKil
goKoJIKy U Hegociliacyeaaili UH(hOPMAUUU CO KOU Ke MOXKe ga ja ciiaeu Ha ucludl
eepogociliojHocilia Ha asiliopolll Ha usjasailia unu ga 2o ocliopu Hezosuoll Kpegu-
6bunutteiu. OlacHociiultie Kou geMHaill 80 gHA 8aK8A cuiliyayuja ce oyuznegHu.”

Op oBa npou3nerysa fjeka ocyauTenHa npecyaa He Tpeba Aa ce 3aCHOBA HUTY
LLeNIOCHO HUTY [0 peluaBayka Mepa Bp3 4oKa3u 0fi aHOHUMHM CBefoLM. %

OrpaHuuyBatba BP3 BKPCTEHOTO UCMUTYBatbe

HaMeTHaTV orpaHuuyBatba Bp3 BKPCTEHOTO MCMMUTYBatbe He MOpPA Aia 3HAyaT M
nospeda Ha uneH 6. Ha npumMep, CynoT He Hajie noBpeaa Ha uneH 6 (3) Bo
C/y4ajoT Kora 1o orpaHMYeHO BKPCTEHOTO UCMUTYBake Ha XXPTBM Ha NOJNOB
Hamag, BO BPCKa CO HUBHMOT NPETXOAEH CeKcyaneH )uBoT.'?° O fpyra cTpaHa,
nospeda 6una yTBpfeHa NopafiM CrpedyBatkbe Ha BKPCTEHO MCMUTYBatbe Ha
MafIoNeTHUK KOj 61N MCNUTYBaH HU3 Pa3roBop CHUMEH Ha BUaeoneHTa.

UneH 6 He i OrpaHM4yBa MNpallakbaTa WTO 61 Moxene fa Cce NnocCTtasar. Ha
HauMOHaJ/IHUTE BJ1aCTU UM Ce OCTaBa WWMPOKO ANCKPELMUOHO NMpaBo Aa oanyvat

124 Kocitioscku Gpottiue Xonaxguja, A-166 (1989), 20.11.1989 rog., Touka 42.
125 TloopcoH Upoiuue Xonaxguja, 20. 2.1996 rof,., A-166, Touka 76.

126 OjcitioH tpoitue ObeguHeiiottio Kpanciiso 42011/98, 22. 1.2002 rop,.

127 C,H. tpotuue llleegcka, 2. 7.2002 rop,.
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KaKoB BM[ UCNUTYBakbe Ke go3sonat. MMa cnyvaj npen ECYI kora gowno fo
nospe/a Nopaay Toa WTo BUHaTa buna yTBpAeHa Co M3jaByu Ha [Bajua CBeAOLM
Kou oabpaHaTa HEMana MOXHOCT [1a MM OCMOPU MM Aa M AeMaHTMpa BO
UCTpaXXHaTa MM BO pa3aTa Ha CyAetbe, MOPAaM WTO He MOXeNa HUTY Aa ro
CTaBM Ha UCMUT HUBHMOT Kpeanbunurer. 28

O,u,6paHaTa MOXe fla Ce OTKa)e o[ CBOETO MPaBO BKPCTEHO Aa MCMMTYBa
cgegoum, ocobeHo Kora TakBo HewTo 6u 610 BO COrNacHoOCT co jaBHMOT
I/IHTepec.129 Bo MCKy4YUTENHN ClyHan Ce 403BOJ1YBa [JOKa3nUTe O HEKOM CBeaoLUHn
ha 6VI,U,aT 3eMeHu 6e3 HMBHO BKPCTEHO UCNNTYBake N NPUTOAa fa C€ CMETa 1eKa
He € NoBpeneH YieH 6 Ha np., 3a fa ce npeBeHNUpaat ogMas3an, Aa Cce 3aliTuTaT
onepaTtmMBHMTE METOAM Ha nOﬂMLI,MjaTa, Oa Cce Crpeyn coovyBatbe Ha XXPTBUTE Ha
MONOB Halapf CO CTOPUTENOT Ha AEJTIOTO UTH. CY,U,OT He CMee [la ja TEMEIN CBOjaTa
€BEeHTYa/lHa OCyauTeJlHa npecyfa CaMo Ha AOKa3nTe o4 e1€H TaKOB CBE0K.

128 Cagak Gpottus Typyuja (6p. 1) 2001-VIII.
129 Kpakcu tpotuus Mianuja 34896/97, 5.12.2002 rog.
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AEN 3
YNATCTBA 3A
BKPCTEHO UCTTUTYBAHE

1. OCHOBW HA BKPCTEHOTO UCIMUTYBAIE
1.1. BoBep

Co HoswoT 3KIT ce BoBeayBaaT HOBM MHCTUTYTM/MOCTANKM M MEXAHU3MU KOM MO-
TEKHYBaaT 0f aKy3aTOPHUOT CUCTEM. BKpCTEHOTO UCMUTYBakbe MOCTaBYBaETO Ha-
BEZlyBauKyM Mpallatba, KOM OAHAMNpes ro cyrepupaaT OAroBOpoOT e BepojaTHO Haj-
AVMHaMMYHATa M MHOBATMBHA anaTKa Koja Ce YCBOjyBa 0f aKy3aTOPHMOT CUCTEM M
Koja Tpeba fja UM KOPUCTH Ha 0OBUHUTENOT M aABOKATOT Ha oabpaHaTa.

Mpeno3HaBareTo Ha Hosallia KPUBMYHA MOCTAMNKa/KPUBHUUEH CUCTEM KAKO aKy3aTOpEH,
BO paMKu Ha uneH 5 og HosuoT 3KIT, 3Haun feka u 0bBMHUTENOT M ofbpaHaTa ce
CTPaHKM BO MOCTankaTa cO €[HAaKBM NpaBa, KOM MOXaT fa Mpe3eHTMpaaT U [Ja
0CropyBaaT oApefeHu JoKa3u, Mery ApyroTo u npeky BKPCTEHOTO MUCMUTYBakbe.
Bo uneH 4 op HosuoT 3KI ce rapaHTupa HauenoTo Ha in dubio pro reo. Toa 3Haum
ieKa afiBOKaTOT Ha oabpaHaTa Tpeba Aa MMa NPaBo fa NOCTaByBa Npallatba Npeky
KoM Ke bue BO MOXHOCT [ja NMPUKaXKe eBEHTYaNHO MOCTOeHE Ha APYr1 MOXHM
peleHuja 1 objacHyBatba, Ha TOj HAUMH CO3AaBajKM OApeaeHa [03a Ha COMHEX.
UneH 21(13) on HoswoT 3KI ro fechmHMpa BKPCTEHOTO UCMIUTYBatbE KAKO ,UCTIUTYBatbEe
Ha efieH CBE[LOK UM BELUTO NULLe Of CPOTUBCTaBEHAaTa CTPaHa, LWTO ro NpeTCcTaByBa
HAUYMHOT Ha KOj TaKBWTe [LOKa3u Ce U3BeAyBaaT BO TEKOT Ha rNaBHaTa pacnpasga.”

Llenta Ha BKPCTEHOTO UCMUTYBake Ha €AeH CBeAOK e [a Ce WU3BNeyaT UM fa ce
noTeHUMpaaT OHWe paboTu KoM 0faT BO KOPUCT M ja MOAAPXKYBaaT BallaTa Teopuja
3a cyyajoT'*’, UCTOBPEMEHO 0CMOpPYBajKM ro, pa3BoaHYBajKM 1 AedoKyCcHpajKu ro
CBElOYEHETO Ha CBEJOKOT, 33 BPEMe Ha AMPEKTHOTO UCNUTyBakbe. Toa Ce MOCTUrHyBa

130 Teopujailia Ha c/Tyyaj He € HULITO APYrO TYKY CaMo efiHa Ior1yHa ybeanTenHa nprkasHa 3a Toa
LITO Ce MMa CNyYeHo Off refiHa TOUKa Ha 0BBMHUTENOT WK, MaK, Ha afiBOKATOT Ha ofbpaHaTa.
Toa e ,npuumrHaTa’, ,,onNpaBLyBakeTo® UK ,,06jacHyBaHEeTO® 33 TOa 30LUTO, BO TEKOT Ha CY/eHETO,
npefHocT Tpeba Aa ce aafe Ha apryMeHTaumjata Ha O6BMHUTENCTBOTO Npej OHaa Ha ofbpaHaTa
unw, nak, obpatHo. TeopujaTa Ha C/lyyajoT Mopa Aa buae pasBueHa Ha TOTMYEH M KOH3UCTEHTEH
HaUMH, TaKa LUTO MO U3BeAYBarETO Ha CUTE JOKA3M U MO CBEAOYEHETO Ha CUTe CBEJOLM, CYLCKMOT
COBET Ke MOXe Jia JOHeCe paLuoHaNHa Npecya Bo Balla KOPUCT.
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MpeKy KpaTku U HaBeAyBayKM Npallakba, KoM KOHKPETHO Ce 0AHeCyBaaT Ha bUTHUTE
(haKTH (BeknapaTMBHM M3jaBu CO MpaLLaieH TOH) Ha Kou ce BobuBaaT 0YeKyBaHM
OLrOBOPH, OPraHM31paHm Mo nocieoBaTeNeH pefocned, Co BoBef, Koj 04ropapa Ha
CeKoe NoeanHeYHo MOraBje UM CEerMeHT Of NPefBUAEHOTO BKPCTEHO UCTIUTYBAHE.

KapaKkTepucT1KUTe Ha BKPCTEHOTO UCMMTYBathe Ce PEryNmMpaHm BO YLITE HEKONKY
ApYrv uneHoBu (Ha npumep, 21(12), 21(13), 55(4), 70, 216-217, 219, 221, 226, 229-
232, 245, 350, 369, 378, 381(1), 383-391, 516).

BkpcTeHoTO McnuTyBatbe € caMo efieH Of BUAOBUTE Ha MOXHO WCMMUTYBate Ha
cBegoumTe BO CyAHMUA. OcTaHaTUTE Ce AUPEKTHOTO U AOMOHUTENIHOTO AUPEKTHO
ucnuTyBame. [IMpeKTHOTO UCMIUTYBakE, BCYLIHOCT, € CUTYaLujaTa Kora JIMLETO WTo
M MOCTaByBa Mpallatbata (06BUHWUTENOT MM afBOKATOT Ha ofbpaHaTa), 04HOCHO
3aCTaMHUKOT BPLUM UCMIMTYBake Ha COMCTBEHMOT CBEAOK. Toa € MeToAaTa npeky
KOja 3aCTanHWKOT KOj BPLUM UCMIUTYBatbe/BKPCTEHO UCTIUTYBatbE (0OBUHMTENOT MU
a[lBOKATOT Ha ofbpaHaTa) ja NOAAPXKYBa CBOjaTa TeOpUja Ha CNyyaj, PeKy pacnuT
Ha concTBeHuTe cBefouu. [lOMONHUTENHOTO UCMMUTYBake Ce HafOBP3yBa Ha
BKPCTEHOTO MCMUTYBak€, 3aT0Q WTO BO TEKOT HAa AOMOHUTENHOTO AUPEKTHO
MCTMTYBakbE Ha CBEL,OKOT JIMLIETO LITO O BPLUESO U AUPEKTHOTO UCTIUTYBatbe Tpeba
Aa ™M afpecupa TOKMy OHMe Mpallatba Kou bune AUCKYTMpaHU 3a BpeMe Ha
BKPCTEHOTO MCMUTYBake. 3a BpeMe Ha [OMONHUTENIHOTO UCMUTYBate MOCTOMU
MOXHOCT 33 MOCTaByBate AOMONIHATENHM Mpallatba MOBP3aHU CO MPETXOAHUTE
TEMW 1 HAaCOUyBake Ha CBEJOKOT KOH MNpaluatbaTa Kou bune noctaBeHu 3a BpeMe
Ha BKPCTEHOTO UCTIUTYBakbE, CO Lie/l CBEOKOT fia Aafe AOMONHUTENHM 0bjacHyBaka
3a OApedeHu eneMeHTH Kou bune AMCKYTUPaHU NpU BKPCTEHOTO UCMUTyBake. Ha
TOj HauMH ce obe3beayBa M MOBTOPHO MOTEHUMPaHEe Ha oapeneHn obnactu u
MpaLlatba KOM 3aCTaMHUKOT M1 CMETa 3@ BaXKHM, a Ce BO MOAAPLIKA Ha TeopujaTa Ha
cnyyajot. UcTo Taka, Toa € fobpa MOXHOCT M 3a HaMaslyBatbe Ha HeraTUBHWUTE
echeKTH, KoM eBeHTyanHo 61 MoXeno Aa rm npeanssuKa BKPCTEHOTO UCTIUTYBAtbE.

1.2. MoproToBka

HajpobpuoT HaunH fa ce moaroTeute’*! 3a BKPCTEHOTO UCMMTYBake Ha Koj buno
CBEJOK e BO LIeNIoCT [ia Ce 3ano3HaeTe cO cuTe (hakTU Ha KOHKPETHUOT Cyyaj.
3acTanHukoT'*? npBo Tpeba fa ce 3ano3Hae CO MaTepwujanuTe AOCTABEHU 0f

131 Buau ro uneH 89(1), cnopep Koj “3a cekoe npe3eMeHo [iejCTBUE BO TEKOT Ha KPMBMYHATA MO-
CTarka ce COCTaByBa 3aMMCHMK UCTOBPEMEHO KOra Ce BPLUM 4ejCTBMUETO, @ aKO TOA He € MOXHO,
HenocpefiHo o Toa.” BoaerweTo coofBeTHa eBMeHLM]a e UCTO Taka M NoYeTHaTa TOuKa 3a Nof-
roToBKa Ha ofibpaHaTta.

132 360poT ,,3acTanH1K® ce 0AHeCYBa Ha NIMLETO LITO Fo BPLUM BKPCTEHOTO UCMUTYBatbe, 6e3 pas-
nvKa fianu ce paboTy 3a 06BMHUTENOT UM 3a a[BOKATOT Ha ofibpaHaTa.
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CNpoTMBCTaBEHaTa CTpaHa, a Ce CpPeTHe CO 0BBMHETUOT/OLITETEHMOT U CO CUTe
APYTM peneBaHTHU CBEeAOLM M KOHEUHO, 3a LLeNIMOT C/yuaj fa NpoamcKyT1pa Co
OCTaHaTUTe CBOM KONeru W UCTpaxutenu'*. 3actanHuKoOT Mopa Aa rM pasrnefa
CMTe PacnonoXmeu MHOPMaLIMK BO MOTpara no HefoCNeAHOCTH U HedoCTaTOLM
BO OHa WTO Ce 0bMAyBa Aa ro NpeseHTMpa M [a ro AoKaxe Apyrata CTpaHa BO
cnyyajot. Cpenbute co 06BUHETHOT/OWITETEHUTE MAM APYTM UL, KOM MMaaT
peneBaHTHU MH(OPMALIMK M KOM MOXAT fa MM HabpojaT dakTute, be3 pasnuka
KOJIKY TME HWUM WM W3rNefaaT AOCNeHW M PpeneBaHTHM, MOXaT f1a pe3ynT1paaT co
MHdopMaumm, Kou bu Moxene nogouHa Aobpo Aa 6uAAT MCKOPUCTEHU MpH
BKPCTEHOTO UCMMUTYBakbe Ha CBeAOKOT. 3aCTanHMKOT Tpeba Ha 0bBMHeTHOT/oLWTe-
TEHMOT [1a MM 1 MOCTaBM TELIKMTE Mpallakba, 0COBEHO OHMe KoM Ce ofHecyBaaT
Ha rNaBHWTe MOEHTU M jaKM CTpaHM BO C/lyyajoT Ha CMpOTMBCTaBeHaTa cTpaHa. Ha
TakBaTa cpefba Ha bypa Ha uaeu 1 Npeano3un 3acTanHMKOT Mopa fa M1 pasrneaa u
[a v aHanusupa cute npaiara. Cute obnact 1 Teopun Kom Ke M3nesat Ha
nosplunHa Tpeba aa buaat 3abenexaHu u aHanusmpaHu. Tpeba fa ce pasMucIu
33 eBeHTYaNlHOTO CBeflouetbe Ha CeKoj noTeHuujaneH ceefok. Tpeba ga ce
MAEHTUMKYBAAT CUTE BaXKHM Npaluatba BO OAHOC Ha fIOKa3HaTa MocTanka u
[I0Ka3uTe, a CUTE UNIeHOBM Ha TUMOT Tpeba Aa buaaT COO/IBETHO 3aM03HATH CO HUB.
Tpeba fa ce HaBelaT eBEHTYaNHUTE MOXHM NPBUYHM NoAHecoLM 1 bapatba. Tpeba
[1a Ce YTBPAAT NapaMeTpuTe 3a eBEHTYaNHWUTE UCTPaXKHM aKTUBHOCTM M 3aaUM KOU
61 6une notpebHu. bu Tpebano ga ce opraHMsmMpa M NoceTa Ha CaMOTO MeCTO Ha
MHLMOEHTOT/3N10CTOPCTBOTO, KAKO W pa3rfiedyBatbe M UCTIUTYBaHbe Ha PACTONOXMBHUTE
(h13MUKM/MaTepPHjanHK AOKa3MN.

KpajHaTa uen Ha BakBaTa bypa Ha upew e fja ce pasrpagu CeBKynHaTa Teopuja 3a
KOHKPETHWOT C/y4aj, Ha HEej3MHUTE KOHKPETHU (haKTUUKM jaKu CTPaHW, OGHOCHO
npeaHoCTU U cnabocTu. EAMHCTBEHO MpeKy BaKBMOT MPOLLEC HA Pa3rpayBatbe MoXe
[ia Ce aHaM3Mpa 3HauYajHOCTa Ha CBE0UYEHETO Ha HEKOj KOHKPETEH CBeJOK 1 ia Ce
YTBPAM Aanu Toa 61 3Hauyeno NoAApLIKa Ha TBPAEeHaTa Ha CMPOTMBCTaBEHaTa CTPaHa
M BaiM W Ha KOj HauMH Toa B/Mjae BP3 BalMOT 06Mp 3a LOKAXYBake Ha CNPOTUBHOTO.
Cnabute eneMeHTU M HE[OCTATOLM Ha BallaTa Teopuja Tpeba fa buaaT HaBefeHH U
33 HMB 61 MOXeENOo Ja NporoBopuTe U Co 0H6BUHETUTE/OLWTETeHNTE. Ha KpajoT Ha
TakBaTa bypa Ha Mfeu 3aCTanHMKOT Beke Tpeba Aa MMa edHa onwwTa Maeja 3a con-
CTBEHaTa Teopuja 3a KOHKPETHWUOT C/yyaj, 38 eBeHTyaNlHUTe cnabocT, Kako U 3a
noTeHuMjanHuTe npobneMu kou 61 MoXene fia Ce jaBaT BO BPCKa CO CBeaoLuTe.

133 Bugu éu u uneHosute 70 1 79(1),(2).
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Mop npeTnocTaBka AeKa 3aCTanHUKOT MMa MOXHOCT Ja Ce CPeTHe CO CBEAOKOT,
Moxxebu 61 6uno HenpoMUCIeHO, BO 3aBUCHOCT 0 MpUpOoAaTa 1 ondaToT Ha ove-
KyBaHOTO CBeJjouetbe, [1a Ce 3anoyHe CO BKPCTEHOTO MCMUTYBatbe Ha efleH CBeOK,
6e3 NpeTXxoHO 3aCTaMHUKOT [la Ce CPETHE CO HEro MM Hea, 3a Aa CTEKHE BreyaTok
3a JIMYHOCTA M [la MPOrOBOPU 3@ EBEHTYA/HO NPETXO4HO AafleHNUTe U3jaBu of CTpaHa
Ha CBEAOKOT (foKonKy TakBu noctojaT). Cenak, npes cpenbaTta Co CBEAOKOT BaXHO
e 3aCTarnHMKOT [ia YTBPAM WTO € OHa LITO TOj MM Taa HaBUCTMHA ce obuaysa Aa
nocturHe. Tpeba fa ce yTBpAaT ofpefeHH Lienn U NapaMeTpy, Taka LWTO NocTaBe-
HWTe NpaLuatba, BO HajMasia MOXHa MepKa, Aia '1 OTKpHjaT MpeaHoCTUTe U clabocTute
Ha no3uuujaTa. Hajrobpo e 3acTanHUKOT Aa MOArOTBM fieH HaLPT, CIMCOK Ha cuTe
npaLlatba Kou Ke r'1 NocTaByBa TOj UM HEFOBUOT UCTPAXMTEN, WTO B1 MOMOrHano
fia ce covyBa pOKYCMPaHOCTa BO TEKOT HA Pa3roBOPOT CO MOTEHLMjaNIHUOT CBELOK.
Ce pa3bupa, o UCKNyYUTENHA BAXKHOCT € BHUMATE/THO Aa Ce CNyLiaaT 0AroBopuTe
Ha CBEOKOT (HAMEeCTO ia Ce pa3MMCIyBa 3a C/IeAHOTO Npallatbe, A04eKa CBEAOKOT
OAroBapa), 3a 3aCTanHMUKOT Ja MOXe, LOKOJKY UMa noTpeba, Aa NOCTaBM OMMYHM
AOMONHATENHM NpaLuatba M Aa MPOroBOPH 3@ HEKOM 03 HOBOOTKPUEHUTE HEOUEKYBaHM
TeMu U npawara. Hajoobpata MeTofa 3a noctaByBatbe Mpalara 3a BpeMe Ha
TaKBWTE Pa3roBOPH, Ce KNaCUUHWTE NpaLlatba Ha AMPEKTHO UCnuTyBatbe; Koj? LLlito?
Kage? Koza? 3owitio? Kako? ObjacHu. Otiuwu. LlenTa e na ce u3sneyat MHcopMaLmm
0g CBEJOKOT, a He fia My ce npeHecaT MH(OPMaLIMM Ha CBEAOKOT.

Mo M3BPLIEHMOT Pa3roBoOp CO CBELOKOT, 3aCTaNHMKOT MOTOa Mopa Aa MM pasrneja
¥ Aa M aHanusupa gobuernte ofrosopy. MoKOHKPETHO, 3aCTanHMKOT Mopa Aa ja
aHasM3Mpa OCHOBATa 3a eBEHTYalHUTE 3aK/y4YoLM Ha CBEAOKOT, MO3HaBaeTo Ha
(haKTUTE M HErOBMTE U/IM HEj3UHUTE MUCTIeHa. TakBaTa aHau3a Ke My KOPUCTH Ha
3aCTaMHUKOT NPy AeUHUPAHETO Ha CTpaTerujaTa 3a BKPCTEHOTO UCTIUTYBakE Ha
cBegoumTe. 3acTanHuKoT Tpeba Aa nocBeTM 0CobeHO BHUMaHME Ha HAUMHOT Ha
KOj CBeJOKOT MM OAroBapa mpallakaTa, NpeunsHocTa Bo M360poT Ha 36oposuTe,
CTEMeHOT [0 KOj TOj MMM Taa 0AroBapa Ha KOHKPETHUTE Mpallaka, KaKo U Ha eBeH-
TyaJHUTE NPOMEHM BO OLHECYBaHETO 3a BPEMe Ha LieNoKynHWOT pasrosop. Cute
0BME MHOPMALMM Ce UCKITYUYUTENTHO KOPUCHM KOTa 3aCTanMHWUKOT HOCK OAMYKa 3a
TOa KaKo Ke My MpUCTanu Ha TOj KOHKPeTeH CBELOK, 3@ BpeMe Ha cyaereTo. [lokonky
3aCTaMHUKOT HEMa MOXHOCT MPETXOAHO [la Ce CPeTHe CO CBEAOKOT, Torall Mopa
[ia Ce M3BPLUM JeTanHa aHanu3a Ha CUTe M3jaBM JafeHU o[ TOj CBEAOK U UCTUTE
Tpeba fa buaat cnopefeHu co usjaBuTe JafieHW Of CTPaHa Ha Apyry CBELOLM.
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1.3. OnwT npucTan KOH BKPCTEHOTO UCNUTYBatbe

BepojaTHO HajnecH1OT HauMH Aa Ce OpraHM3upa BKPCTEHOTO UCMIMTYBakE Ha KOj 61no
CBELIOK € [ Ce 3amoyHe CO OMWTMTE TeMM W Mpaluatba, a MoToa MOCTeNneHo Aa ce
MpeMUHe Ha NMOKOHKPEeTHUTE paboTu. Toa My 0BO3MOXKYBa Ha 3aCTaMHUKOT A MOKaxe
Mpef CBELOKOT AeKa MMa LiesIoCHa KOHTpona Hag daktuTe. McTo Taka, Ha Toj HaumH
3aCTanHMKOT My MOKaXXyBa M Ha CYACKMOT COBET fieKa TOj ro nocedysa noTpebHoTo
3HaeHe Koe e HEOMXOHO 3a 4 My NMOMOTHe Ha Cy[CKMOT COBET fia ja chaTv BaXHOCTa
Ha pa3NIMYHKUTE TeMM 1 06/1aCTH, KOM CE Of LIEHTPasTHa BaXKHOCT 3a BPEME Ha UCMUTYBa-
tbeto. Co ynotpeba Ha KpaTki, HaBeyBauKM MpalLiakba, KOW Ce OiHEeCYBaAaT Ha KOHKPETHM
haKTH, 3aCTAMHUKOT MOXE [ia M MPe3eHTMpa CBOUTE AeTa/lHW MO3HaBakba, CO LITO Ce
HaMasyBa MOXXHOCTa CBELOKOT fia U3/ie3e HaJBop 04 KOHTpona. Bo 0cHOBA, 3acTanHuKoT,
BCYLUHOCT, BOAM ef1eH BUZ, Ha AWja/Or CO CBEAOKOT, HO BO PeasHOCTa HErOBOTO BKPCTEHO
ucnuTyBatrbe Tpeba a npeTcTaByBa NpuKa3 M objacHyBatbe Ha COCTOjOMUTe 04 CTPaHa
Ha 3aCTaMHUKOT, Kafie 0 CBELOKOT eAMHCTBEHO Ce OueKyBa Aa v NoTBpAM (aa) unm aa
M Herupa (He) HeroBuTe TBpAEHA M HaBOAM. TOKMy 3aT0a M ja CloMHaBMe noTpebata
3a ynotpeba Ha fieKnapaTMBHU M3jaBM (CO NMpallaneH TOH) 3a BpeMe Ha BKPCTEHOTO UC-
nuTyBatbe. [pe3eHTUPaHUOT HapaTMBEH A& He Mopa Aa b1ae HUTY JONT, HUTY CTIOXKEH,
HaKWTEH, Na Aypy HUTY MHTepeceH. MeryToa, Mopa Aa buae peneBaHTeH 1 3HaYaeH 3a
yTBpA€HaTa Teopuja 3a CiyyajoT. PeyeHOTO MoXe Aia MpeTcTaByBa CaMo efieH Man fen
WM [1Ba iena Of LeIOKYMHMOT MO3auK Ha CnydyBatbaTa. [loeguHeuHo, Toj Moxe fa
bune 6e3HavaeH unu be3speseH, MeryToa 6e3 Hero LIeOKYMHUOT MO3auK, OJHOCHO
TeopujaTa Ha ClyuajoT He 61 MoXKena LIeToCHO Aa Ce CKIOMM.

Co uen fa obesbenyn MakcMManHa KOHTPO/a Haj CBEAOKOT, Cekoja obnact o
BKPCTEHOTO MCMMTYBakbe 0f CTPaHa Ha 3acTamHMKOT by Tpebano ga 3anoyHe o
efHa (ema/paH3uyUOHA peyeHUYA UM BUA Ha HACOB, Ha NpuMep: ,I'. CBEAOK,
A03BOJIeTE MM 1a BU 0OpHaM BHMMaHWe Ha CliefiHOBO..." UK, Mak, ,Ajae fa nosbo-
pyBame 3a 0Ba...". Cekoj Aen unv nornasje of BKPCTEHOTO UCMUTYBakbe MOPa Aa UMa
CBOja KOHKpPETHa LieN, Koja € LieIocHO cchaTeHa 1 KOH3MCTEHTHa CO CeBKYMHaTa Teopy-
ja ¥ TeMa Ha KOHKpPETHMOT Ciyyaj. LLiToM TakBaTa Lien e UCnonHeTa, 3aCTanHUKoT Tpeba
BeHaLL [ja MpeM1He Ha CliefiHaTa NpeaBuaeHa TeMa 1 0BN1acT Ha BKPCTEHOTO UCTIUTYBAHE.

MoManky 3Hauu noseke

On KPUTHUYHA BaXXHOCT € ia Ce MMa NpeaBua AeKa uenta Ha BKPCTEHOTO UCMUTYBakbe
Ha KOj ouno CBe[OK € fia Ce U3BjsievaT Ha NMoBpLIMHaA oApeeHNn eneMeHTU Unn, nak,
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Aa Ce HaManu BNMjaHUETO Ha BMeYaToLMTe NMOCTUIHATK 3a BPEME Ha AMPEKTHOTO
UCMUTYBatbe Ha CBEAOKOT. BKpCTeHOTO McnMTyBakbe He e cpefcTBo Koe Tpeba fa
ja 3a[10BONM MHTENEKTyanHaTa /bybOMUTHOCT Ha 3aCTamHMKOT, TYKy MpeTcTaByBa
MOXHOCT 3a pa3BMBatbe Ha MOEAMHEYHN JeN0BU M MOTIaBja, BO PaMKU Ha CEBKYMHaTa
TeopMja Ha cnyyajoT. ,[lornasjeTo” ce COCTOM 0f MOEHTUTE KOM 3aCTaMNHUKOT Ke 1
MOCOYM M Ke 1 MOEHTU(MKYBa 3a BpEME Ha BKPCTEHOTO MCMMTYBakbE, Ha KoM Ke ce
MoTNMpa U Ke Ce MoBWKa 1 MOAOLIHA, 38 BPeMe Ha 3aBpLUHMTe 360pOBK, KaKo MoaapLUKa
Ha COMCTBEHaTa Teopuja 3a KOHKPeHTMOT cnyyaj. HedokycupaHrorTo,
HEKOHTPOIMPAHOTO U HEOrPaHUYEHOTO BKPCTEHO MCMUTYBAtbE He CaMo LUTO Ke My
OBO3MOXM Ha CBELOKOT Aa M NPUKPUE COMCTBEHUTE TPELUKM, TYKY U HEraTUBHO Ke
BAMjae Bp3 06MAMTE Ha 3aCTAMHMKOT KOj FO BPLIM BKPCTEHOTO MCMMUTYBakbe.
3acTanHukoT Tpeba Aa ce 0buae fa NOeHTUpa, Aa ja MOCTaB1 OCHOBATA 33 COMCTBEHUTE
CBEOLM M HUBHOTO IMPEKTHO UCMIUTYBatbE, TPeba fa M MoCouM ApYruTe eBeHTyasHU
MOXXHW 1 pa3yMHuM objacHyBara’® 1 Aa c ceiHe Ha CBOETO MeCTO.

Brumaeajiue:
BKpCTeHOTO UCnUTYBakbe e 0 MCKNYUMTeHa BaXKHOCT 3@ MPOBEepKa Ha [JoKasuTe,

a 0cobeHo Ha cBefiouetbaTa Npu AMPEKTHOTO UCMITYBake. M MoKpaj HeocropHaTta
KOPUCT Ha BKPCTEHOTO WUCMUTyBatbe, JOKONKY UCTOTO He bMUAe HampaBeHO Ha
COO[BETEH HAUYMH TOA MOXeE [a MMa NorybHU edeKT BO KOHKPETHUOT CITyya.
[MOKOHKPETHO KaXKaHO, AOKOJKY 3aCTamHUKOT KOj ro BPLUM UCMUTYBAHETO He e
A06po noaroTseH, He e PoKyCHpaH Miu, Mak, € NoLo 0byyeH, MPaBOTO Ha BKPCTEHO
UCMUTYBatbe KO He e HeKBanM(UKyBaHO MpaBo Moxe Aa buae 3noynotpebeHo
MK NOTPeLHO UCKOPUCTEHO. Bo TakoB cnyyaj, MLETO WTO MM Cyau hakTuTe,
O[LHOCHO CYAEuYKMOT Cyauja HajBepojaTHO Ke MHTepBeHMpa CO Toa WTO Ke ro
orpaHu1um ondaToT, NpUpoaaTa U AoMKMHATa Ha BKPCTEHOTO ucnuTyBakbe. CyaujaTa
“Ma LeNoCHO AUCKPELMOHO NPaBO M MOXKHOCT Aa ro OrpaHMuu, na Sypu v fa ro
NpeKkMHe BKPCTEHOTO MCMWUTYBake, JOKONKY CMeTa AeKa MCTOTO MpeTcTaByBa
3noynoTpeba, rybewe BpeMe, Aeka He e PoKycHpaHO, HEOMXOLHO, UPENEBAHTHO,
MPeKyMepHO M1 HecoofBeTHO. MHOry YecTo cyauuTe He MOXaT Aa ja pasbepat
peneBaHTHOCTa Ha MOCTAaBEHWUTE Mpaluakba UK, NaK, MoxaT Aa buaat 36yHeTH Bo
OAHOC Ha LieNTa M NPUUMHUTE KoM CTOjaT 38 TaKBMOT HAUMH Ha UCMIMTYBakbe. TOKMY
3aT0a, ynotpebaTta Ha TPAH3ULMOHU peUYeHULM KoM ja AeduHMpaaT TeMaTa Ha
AMCKYCHja, HAMOMHATH Mpej CaMOTO NMOCTaByBatbe Ha KOHKPETHUTE Mpaluatba (Kako
LITO e MPMKAXaHO NoAony), MoXxe Aa b1ae KOPUCHA O aCMeKT Ha HaManyBake Ha
TaKBaTa 3arpwXeHoCT Kaj cyaunjaTa. Toa e caMo npsuoT yekop. O roneMa nomoLu
e 1 [LOKOJIKY CaMOTO BKPCTEHO UCTIUTYBatbE & A06p0 OpraHM3MpaHo 1 COCPeOTOUYEHO.

134 Buam ro uneH 4, co Koj Ha 3aCTanHMKOT My Ce 0BO3MO)XXYBa [la MOCTaBYBa Mpaluakba Kou faBaaT
MOXXHOCT 3a Mpe3eHTalMja 1 Npeasaratbe Ha ApYru eBEeHTYanHU MOXHM 06jacHyBatba.

@
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MeryToa, BO CaMMOT MOMEHT Ha B036yfa M Npu edHM TaKBKU OKONHOCTH, 0COHBEHO
Kora BKPCTEHOTO MCMUTyBatbe Ke Ce MOKaXe Kako MpoLec Of MHOTY Moronem
NPeAM3BMK Off 0YeKYBAHOTO M MOKPaj MOCTOEHETO Ha COOfBETHA MOAroTOBKA
OCHOBHMTE KpUTEPUYMM 33 KO B1N0 BKPCTEHO UCMIMTYBatbE M MOHaTaMy OCTaHyBaaT
cnefHuBe: a) fanu ce paboTu 3a npallatbe Koe e peNneBaHTHO 3a CyYajoT U
MOKOHKPETHO 3a caMaTa Teopuja Ha CnyyajoT? u 6) ganu noctaBeHMTe Mpallakba
Ha CBEOOKOT, He MpeTCcTaByBaaT oApeaeHo NoBTopyBatbe? Moxebu KOHKpeTHaTa
noeHTa unn akT BeKe e YTBPAEH NPeKy CBefoUeeTo Ha NPeTXOAHUOT CBefOK.
Bo cekoj cnyuaj, fokonky noctou notpeba 3a u3sedyBatbe AOMONHUTENHM, HE3ABUCHM
[10Ka3u, BO OJHOC Ha HeKoe KOHKPeTHO Mpaluatbe Npeky ApYyr, pa3iuyeH CBeAOK
(pasnuuHo rnegmwTe), Toraw UCNUTYBarbeTo Tpeba Aa buae no3soneHo. UMajku ru
npeasua oB1e KpUTEpPUYMM, eeH A0OpOo NoAroTBeH U COCPEAOTOUEH 3aCTamnHUK
6u Tpebano ga buae Bo MOXHOCT, 6€3 HMKAKBO [BOYMetbe, Aa My 00pa3oxu Ha
cyaMjaTa 30WTO ofpefeHa rpyna Ha npallatba U HAUMH Ha UCMIMTYBatbe, UMK, NaKk,
CaMO e[]HO KOHKPETHO Mpallate e peneBaHTHO BO KOHKPETHWMOT ciyyaj. Toa e
BaXKHO OfI [1BE MPUUMHM: KAKO NPBO, 3a [ja Ce YBepu CyaujaTa [AeKa NMLETO WTOo
BPLUM BKPCTEHO UCMMTYBakbe e COCeMa BO MPAHMLMTE Ha OHA LUTO 3HAUM HEOMXOAHO
1 pa3yMHO BKPCTEHO UCTIUTYBatbe M BTOPO, Aa ce 0be3beam BneryBarbeto Bo 3annCHUK
Ha CUTe eBeHTYyaslHM1 rPeLLKM M HeOCTaTOLM BO apryMeHTaumjaTa Ha ApyraTa CTpaHa,
KOM eBeHTyasnHo b1 MoXKene fia Ce MCKOPUCTaT BO XKanbeHa nocrarka.

Bpeau ga ce HanoMeHe Aeka 3aCTamnHMKOT WITO BPLIEN AMPEKTHO UCMIUTYBabE, a
Koj mofouHa Moxebu ke Tpeba [a W3BPWM U AOMONHUTENHO UCTIUTYBakE Ha
CBEAOKOT, He Tpeba fia bupe HeakTMBEH M MAacMBEH BO CUTyali1ja Kora CpoTMBHATA
CTpaHa BPLUM HECOO[BETHO BKPCTEHO UCMUTYBae Ha CBefoKoT. bu 6uno onacHo
MCTWOT Ja ce NOTMpe M Aa Ce HafeBa CaMO Ha eBEeHTyaslHa MHTepBeHUMja of
cynumjata. Cekoral Kora 3a Toa UMa noTpeba, 3aCTanHMKOT LITO BPLIEN AUPEKTHO
ucnuTyBate Tpeba Aa BNOXM NPUroBOP Ha Myaap v y6eanus HaumH.

1.4. Ondart Ha BKpCTEHOTO UCNUTYBatbe

OnwTo 3eMeHO, BKPCTEHOTO UCTMMTYBakbe Mopa fa buae orpaHUYeHo Ha TeMUTe U
npaLuarbaTa Kou bune AMCKYTMpaHM 3a BpeMe Ha AMPEKTHOTO UCMMTYBakbE U Mpallatba
KOM eBeHTyasHo 61 Moxene fa BnujaaT Bp3 KpeaubunuteToT Ha ceepouute. Bo
MpaKca, 0Ba [1ejCTBYBa KaKo OrpaHuUyBayku hakTop BO 0AHOC Ha CMocobHOCTa Ha
JIMLETO WTO BPLUM BKPCTEHO MUCMMTYBakbe fAa MOCTaByBa Mpallaka BO BPCKa CO
paboTu Ko ce HaiBOp 0 ondaToT Ha AMPEKTHOTO UCNUTyBakbe. Cenak, KOpUCTejku
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M CBOMTE AMCKPELIMOHM NpaBa, CyaujaTa MOXe Aa My A03BOSIM Ha 3aCTamNHUKOT KOj
BPLUM BKPCTEHO UCTMTYBatbE fla Ce 3aHUMaBa M CO TEMU KOM Ce HafiBOP 0f, 0nchaToT
Ha OMPEKTHOTO McnuTyBakbe. Bo TakoB cnyyaj, 3aCTamHMUKOT LITO BPLUM BKPCTEHO
ucnuTyBatbe Tpeba Aa ro TpeTMpa CBEAOKOT KaKo COMCTBEH CBEOK, OOHOCHO TOj
Tpeba Aa ce orpaHMuM Ha MOCTaByBakbe CaMo Ha OHMeE Mpaluakba Kou bu bune gos-
BOJIEHM [LOKOJIKY ce paboTy 3a AUPEKTHO UCMUTYBatbe. HajBaXkHO e fieKa Toa 3Hauu
OTM He CMeaT [ja Ce MOCTaByBaaT HaBeAyBauKM Npaluaka. [IOKONKy ce Cooum Co cu-
TyauMja BO Koja MOpa Aa Ce HagMMHe ondaToT Ha AUPEKTHOTO UCMUTYBatbe, 3a-
CTaMHMKOT KOj F0 BPLUM AUPEKTHOTO UCTMIMTYBatbE 3a TAaKBOTO CBOE Hapatbe Ke Mopa
3 Aafie COOABETHMU W YBEP/IMBU MPUUMHM.

1.5. OcHoBM Ha BKPCTEHOTO UCMIUTYBatbE

MeTopaa Ha BKpCTEHO UCnUTyBatkbe Yekop no yekop

Yekop 1

3anoyHeTe Co COCpefoTOYyBake Ha CBEAOKOT M 3aMo3HaBake Ha cyaujaTa U
OCTaHaTUTe CTPaHKM CO MpUpoAaTa UM TeMaTa Ha NpallaraTa, Kou Ke cneflyBaar,
npeky ynotpeba Ha coodwitieHue 3a liemaitia / TPpaH3UyUOHEH UCKA3.

[Tpumepu:

= [oclioguHe A, ga Uopa3zzosapame 3a 8aLUOI 0GHOC CO C8LJOKOW Wy uiles;

= [octioéo b, go3eoneilie Mu ga eu 0bpHAM BHUMAHUE HQ MOMeHIOW Ha HecpeKka-
a;

= [ociioéo B, Hu kaxkaellie wilio cilie sugene 3a 8peme Ha zpabexolll. [ja liopaszzoeapame
ceza 3a Woa wio ciuopusite tocne woa.

Yekop 2

YnotpebyBajTe KpaTKM AeKnapaTMBHM MCKa3W KOU Ce OJHECyBaaT Ha KOHKPeTHM
haKT1 Co NpaluaneH ToH (HaBeAyBayuKu Mpallakba, KoM Fo cyrepupaat o4rosopor).
LlenTa e 04roBopoT ja ce OrpaH1uM CaMo Ha HajCyLWTUHCKMOT chakT. LlenokynHaTta
Mpu1Ka3Ha 3a HaCTaHWTe Ce pa3BMBA W Ce MPUKaXyBa NpeKy cepuja Ha Aeknapa-
TMBHM MCKa3W/HaBeyBauKu Mpallarba, KoM Ce OfHEeCyBaaT Ha efjHa eAUHCTBEHa
OKOJHOCT Mnu hakT. [OKOMKy NpaliareTo ce ofHecyBa Ha NMoBeke Off efieH HOB
haKT MM OKOJTHOCT (CNIOXKEHO Mpallatbe), Torall OAroBOPOT CO a UMW He € peUncH
beckopuceH. HeraTMBHMOT OroBOp Ha €AHO CNIOXEHO MpaLlatbe Koe Ce 0OfHecyBa
Ha ABa hakTa MOXe ia 3HauM HeraTMBEH 04rOBOP BO OAHOC HA MPBMOT MM BTOPUOT
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haKT, UnK, nak, Bo 0AHOC Ha obaTa. MMajku NpeABMa feKa 3a ONMCOT Ha HAaCTaHOT
OfL KNyYHa BaXKHOCT C€ 1 NpaLLatbeTo U 04r0BOPOT, MO3UTUBHUTE UM HEraTUBHUTE
O[rOBOPM Ha C/IOXKEHUTE MpaLLatba He Ce 03 KOPUCT 3a COAPXKMHATA Ha 3aMUCHUKOT,
Of1 KOja Ke MoXe fia Ce U3BJIeYaT KpajHu 3aK/Ty4oLM 1 3aBpLUHM 360poBH, a Ha Koja
cynMjaTa Ke MOXe Aa ce MoBMKa Npu YTBPAYBaETO Ha (DaKTUTE U HOCEHETO Ha
npecyaaTa uim Koja by mocnyxuna Bo TEKOT Ha XanbeHaTa nocTarnka.

Bo npogomkeHue ce npuKaxaH1 COOABETHM ieKNAapaTUBHM TBPAEHa/HaBeayBaUKM
npaLlatba, Kou Ce 0fHecyBaaT CaMo Ha efiHa OKOJIHOCT UNu haKT:
= [oclioguHe, sue besilie ceegok Ha Hecperattia Ha geH X? ({iema/lipaH3UYUOHeH ucKas)
= Bue ja MuHyeasilie ynuyaitia Ha pacKpcHuyailia domedy ynuyalia A u 25-alia
aseHuja?
= Ce gewxkesllie 0g UCIOK KOH 3aiag Uo ynuyaita A?
= Koza besilie Ha packpcHuyaila, cinywHaellie Hekakea byyaea?
= Toa bewe 38yK Ha aslioMobUN KOj HeHagejHO Koyu?
= BeywHocili, Moxesilie U ga cywHellie Kako asitioMobusioi ce nu3sza?
= Bo (lioj MOoMeHIl, seKe umasilie HoMUHQlI0 3-4 yekopu o UpeMuHow?
= Tozaw 3a tpslaill 20 cywHasilie 38yKowl?
= He 2o sugosilie asitioMmobunoill KaKo Koyu?
= BcywHocil, sue ce ceplliesilie Ha gpyzaiua ciipaHa, lopagu 38yKolll Ha 1u32ay-
Kuoill agitiomobun?
= M Koza KoHeYHo 20 sugosilie asiliomobunol, Wioj ce geuxeule og jyé KOH cegep
llo 25-watia ageHuja?
= Tozaw 3a Upeliaili ja sugosilie )eHallia Koja bewe ollighpsieHa 80 803gyx?
= Taa bewe Ha sucuHa og oKony 2 meilipa?
= MW ganu Wwozaw chaltiusilie geka asitiomobusniolli ygpusn eo Hea?
= Bue He 20 sugosilie camuoili ygap og agiiomobunol?
= He oyekysasilie ga ce cayyu HeKoja Hecpeka?
= EgHocluasHo camo 20 ctyutHasilie 38yKolll Ha Koverbe?
= M Uoltoa ywilie egeH 38yK Koj HanuKkyeawe Ha Wwal ygap?
= A lollioa, oliKaKo ce cepiliesilie 80 Upaseyoill 0g Kage Wilio goaéaa osue 38yyu,
ja 3abenexasilie XeHailia Koja bewe 80 803gyx?

Cera, ga nopa3sroBapaMe 3a pacTojaHujaTa NoMery pacKpCHMLATa Ha Koja Bue ce
HaoraBTe M MecTononoxbaTa Ha )xeHaTa M aBTOMOOMNOT Kora v BUOBTE 3a MPBaT,
OTKaKO ro C/yLIHaBTe 3BYKOT Ha KOuete M TanuoT yaap MasKy nofouHa (cregHa
iema / WpaH3UYUOHeH UcKas).
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Yekop 3

MocnepoBaTtenHo, npeorajTe 04 e4HO Ha APYro Mpaluakbe, Taka WTOo NpUKasHaTa
33 HaCTaHOT Aa Ce OABMBA Ha NIOTMYEH M CKnafeH HauuH. [puMepoT npuKaxaH
rorope ro LeMOHCTPMPa HaUMHOT Ha Koj Tpeba fAa ce cTopu Toa. BuctuHckuoT pe-
AOCNeA Ha NpallatbaTa € 04 roneMa BaXHOCT, 3a a Ce 3afipXK1 KOHTponaTa Hafg
CBELOKOT.

Yekop 4

OTKaKo 3aCTaMHUKOT, KOj BPLUM BKPCTEHO UCMMTYBatbe, Ke ro MOTBPAM NOCaKyBaHUOT
thakT (Koj Mopa fia buae oA CyWTMHCKa BaXXHOCT 3a lieopujallia Ha ogbpaHaia),
Tpeba BefHall Aa MPeMMHe Ha HOBa TeMa, OAHOCHO NPeaMEeT Ha UCMUTYBakbe. Toa
Ce NoCTUrHyBa eAHOCTaBHO, MPeKY NOCTaByBakbe Ha HOBO Mpallatbe, Koe Ce OHEeCyBa
Ha CliefHaTa TeMa.

beneluka: Ymeuinoci Ha KpYX<HO Hagoep3yearse

JleknapattiusHuoili uckas (co dpawianeH {WoH Ha Kpajolli)/HasegysayKolio paware
MOXKe ga ce ogHecyea U Ha oseKe 0g egeH ¢pakil, 6e3 puiltioa ga buge cnoxeHo
pawarbe. Toa ce dociliugHyea WaKa Wilio ¢akitioll, koj bun wiiollyky toliepgeH
Upeky ogéoeopoll Ha UpeluxogHoOWoO Upaware, ce Upugogasa Ha ciegHuoll
geknapaitiueeH uckas/Hasegysayko paware. Osaa WiexHuKa, koja Wpeba ga ce
Kopucilu yMepeHo U 8HUMailiesIHo, a ocobeHo Koza uma lollipeba ga ce tollieHyupa
ogpegeHa UoeHUa, ce HapeKysa KpY)XHO Hagosp3yeare.

[Tpumep:

= Ja 3abenexasitie 6ojaltia Ha astioMobunoiu?

= ||peeHuoll asltioMobus ce gawxewe 80 ipasey KOH UCILIOK?

= U iokMy 080j UypeeH asiliomobur, gewxejKu ce KOH UCILIOK, IOMUHQ K02a Ha cema-
¢hopoil bewe ypseHo ceellino?

= L|peeHuoll asitiomobun HoMUHQ HA UpeeHO Koza Ha leluaykuoil UpeMuH eeke ce
Haoéaa geyaiua?

1.6. KoHcTpyKuMja Ha HapaTMBHUOT AeTaneH ONMC Ha HACTaHOT
0/ BKPCTEHOTO UCMIUTYBakbE

3anoyHeTe Co BKPCTEHOTO UCMMTYBaHE CO TOA WTO Ke HanpaBuTe AeTaneH Omnuc
Ha CeBKYMHWTE cnyJyBatba. OMLITO 3eMeHO, TOa € eHO HEeYTPasHO CBefouetbe Koe
He My LWITeTW Ha CBeoKOT. Toj/Taa e NOAroTBeH [a BM ja Npeaade KOHTponaTa (co
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LITO CBELOKOT ro JoBeAyBaTe BO CUTyaLMja Ha UOWBPGHO OAroBapatbe Co ga, Kage
c8egoKoill camo egHociagHo 2o tiolliepgyea geknapailiugHUOM UCKa3), a BUE MOXeTe
Aa 3anoyHete Aa ro NoAroTByBaTe TEPEHOT 3a BALUMOT MPMUKA3 Ha HaCTaHUTe,
O4HOCHO COOJBETHOTO PAaCMONOXKEHUE, aKo Toa MOXe Taka fa ce kaxe. Ako
BHMMaBaTe [ja He mpeTepaTe Bo cfobofHaTa npeseHTauuja Ha bakTUTe M aKo
ycreeTe CBOMTE ieKNapaTUBHU UCKa3u [ja ' OrpaHUUMTe Ha MO efieH ,,HeHaLIMWUHKaH"
takT (MpuTOa, BHMMaBajkKM Ha MUHMManHa ynoTpeba Ha KBa/UTaTUBHUTE W
KBaHTUTATMBHM NMPUAABKM W NPUIIO03M), TOTaLl Ke ycreeTe Aa ja 3aapXKuTe LenocHaTa
KOHTpona, fia 06e3beanTe kpeanbuUnuTeT Npes CyamnjaTa U Kako 1 cekoj apyr obap
pacKaxyBau, Ke 3anoyHeTe fja ro C03AaBaTe HEOMXOAHUOT aMOUEHT M OMKPYXKYBake
3a npucpaKatbe Ha MOHaTaMoLWHaTa NpuKasHa. LlenTa e, feknapaTMBHUOT MCKa3 CO
npalaneH ToH/HaBeAyBauKOTO Mpaluakbe Aa Ce MOCTaBM HA TAKOB HAUYMH LITO
CBEIOKOT He Ke MOXe Jja OAroBapa ABOCMMUC/IEHO, Aa 0bjacHyBa Unu Aa rv u3berHysa
oarosopute. M360poT Ha MOXHM OAroBOpM WTO Tpeba Aa My ro NMoHyAuTe Ha
CBEJOKOT I'M COApXM 360poBUTE ga, He M MoXXebu MOHeKoraLl He 3HaM.

Mo nedmHMparbeTo Ha LenoKynHaTa coctojba, obuaeTe ce aa My KaxeTe 4 la My
packaxeTe Ha CBEAOKOT LITO, BCYWHOCT, ce cnyuyuno. He 3abopaBajTe geka
,»OBJEKTMBOT M aronoT Ha kKaMepaTa” He CMee fia Ce MeHyBa. Ha npuMep, kora uMaTe
noBeKe O4YeBMALM Ha e[leH HACTaH M Kora TeopujaTa Ha oabpaHaTa e caMooabpaHa,
06jeKTMBOT Ha KaMepaTa M BalIeTo BHUMaHMe Tpeba Aa buae HaCOUeHO KOH OHa
LITO MOXene fa ro BUAAT OYUTe Ha CBEOKOT.

OcBeTneHocTa, NPUUMHKTE 33 OABPaKame Ha BHUMAHMETO, KAaKO U (hU3NUKUTE
MPEYKM UTH., MOXAT Aa OMAAT OA roneMa BaXKHOCT, BO 3aBUCHOCT Of MOpaKaTa WTo
ce obuaysate Aa ja npeHecete. YnoTtpebyBajku ja hokycHaTa TOUKa Ha 06jeKTUBOT,
objacHeTe WTO e OHa WTO MOXe Aa ce BUAM npeky uctmot. CTpyKTypupajte ro
BaLLIETO MCMUTYBakbe Ha HAUMH NPeKyY KOj Ke ja pa3BueTe CONCTBeHaTa NOeHTa, Koja
Ke buge noToa NoTBpAeHa Of CBEJOKOT, MPeKy NOTBP/Aa Ha BALUMOT HAapaTUBEH fe.

WNako Moxebu cTe ja opbpane HajybennusaTa npukasHa, Koja ouyekysaTte fa buae
MoTBpAEHa Of CTPaHa Ha CBEAOKOT, BUe CE ywTe MopaTe Aa AeduHMpaTe Ha KOj
HauMH cakaTe Ja Ce pa3uBa NpWKa3HaTa M a Ce OfBMBA LienaTa paboTa. TaksaTa
Of/yKa Ke 3aBUCK 0 MHOTY MPOMEHIMBM, KaKo Ha MpUMep: MOEHTUTE, KOM caKaTe
[ia T MOCTUrHETe M [la 1 JoKaXeTe MpeKy KOHKPETHUOT CBEAOK; pefoCefoT Ha
rornasjaTa Ha BKPCTEHOTO UCMIUTYBakbe, CO Lien Aa ce 0be3bean MakCUMaHa KOHT-
pona, HeM3BECHOCT, M3HEHAZYBakbe WTH.; AUMEH3UUTE Ha KapaKTepoT M IMYHOCTA
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Ha CaMMOT CBEAIOK (coLujanHu, (OU3NUKM U MCUXONOLLKK); PacrnopeayBatbeTo 1 pe-
[0CNe0T Ha NPETXOAHUTE U CNeAHUTE CBEOLM U HUBHUTE CBEA0YEHA.

Mopailie ga iipumeHuilie xonuciiuyku, 0gHOCHO ceoiidhailieH lipuciliall CeKoja
MpMKa3Ha 0f CeKoj CBEAOK 3aBMCH M 0 OHa LITO BM/I0 CYLIHATO U NPe3eHTUPaHO
MPeTX04HO, Of, OHa LUTO Ke crieflyBa M Of TOa Ha KOj HauMH Toa e MOBP3aHo CO
LIeNIoKyNHaTa UpUKa3HQa BallaTa leopuja 3a KOHKpeWHUOW cyyaj.

HajpobproT HauMH 3a CTPYKTypUpatbe Ha BaLIeTo BKPCTEHO UCTIUTYBaHE € UCTOTO

Ro6po fa ce ucnnaHupa. Toa NeCHO ce MpaBu NPeKy U3roTByBakbe Ha MOTCETHUK U

MnaH, 0fHOCHO AujarpaM 3a Toa Kako Tpeba (Mnm b1 Moxena) Aa ce ofBMBa NpHKa-

3HaTa, 0AHOCHO CBEI0YEHETO Off CAMMOT MOYETOK [0 KpajoT. PasMucneTe 3a eBeH-

TyasHaTa NpMMeHa Ha CNeHUOB NMPUCTaN BO HEKOJKY YeKOpH:

= HaBegete rv NoeHTUTE Ha BaLLETO BKPCTEHO MCTMTYBaE 3@ KOHKPETHUOT CBELOK.

= HaBepgete rv noeguHeyHuTe NOraBja Ha BKPCTEHOTO UCMIUTYBAke U MOEHTUTE
LUTO caKaTe fia MM MOCTUrHETE, BO PAMKM Ha CEKOE Of} HMB.

= Ha nocebHu nMCTOBM XapTHja, HaNMLIETE FO HACNOBOT Ha MOT/aBjeTo U KOHKPET-
HWTe MOEHTM LUTO CcaKaTe fia M'M OCTBapHTe BO PaMKM Ha UCTOTO.

= [loToa, nornegHete ru 36MpHO CUTE NOEAMHEYHM IUCTOBK M 0buaeTe ce Aa ro
YTBpAMTE PefocneaoT Ha nornasjaTa, Koj 61 06e3beamn MakCMasnHo UCMosHyBake
Ha MocaKyBaHUTe pe3ynTaTu, NPUTOA MMajKu I NpeaBUa U MPOMEHNIMBUTE ene-
MeHTH, Ko 6ea CMoMHaTK Nnorope.

Co ynoTpebaTa Ha BakBM NoeauHEYHH IMCTOBMU, MOXETE JIeCHO Aa MM MeHyBaTe, fia
1 3aKauuTe HeKage M a r'1 MpoCTyAupaTe, fia ' KopUCTUTe Bo 06MAOT 3a MPOHA0rakbe
Ha MAeaNHMOT PeRoCNes M KOHEUHO, MOXaT Aa BU 6MAAT KOPUCHM KaKO MOTCETHUK
MpM BKPCTEHOTO UCMUTYBake BO cyaHuua. Ce pa3bupa, Tpeba aa ce HanmoMeHe fieka
pefocnefoT Ha caMaTa NMpuKasHa (Ha BakBUTe MOeAUHEYHM IMCTOBM) MOXe U 06MUHO
W Ce MeHyBa 3a BpeMe Ha Cy[eHeTo, 3aT0a WTO AypU M BO HajupaeanHuTe YCroBu
CYLAeHeTo e efleH MEeHNMB U AMHAMMUeH NpoLec, Koj 6apa MoCTojaHM KopeKumm U
MpOMeHu Bo Tek. 3aToa, ceKoraw bupete deKCUOUNHU U MOATOTBEHH, BO CEKO]
MOMEHT Jia ' UCKOPUCTHTE U A pearupate Ha HeoueKyBaHUTE OArOBOPH.

AkKo yciieeilie ga 2o eusyenusupailie U ga 2o c¢ailiuilie oHa Wilio 2o dipaeu, Wilio 2o
2nega u witio 2o Yyecilisyea ceegoKoill U eue Ke uMailie liogobpo pazbuparbe u chararbe
3a ucitiuoili. Bo iioj cyyaj, Ke eu ce YUHU geKa eaeilio eKpcilieHo uciiuitysare e
eeKe eugeHa paboilia u Hewlilio wiilio eu e lio3Hailio, 3ailioa Wilio ogHailpeg cilie My ce
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llukHae iiog KoXKa U cilie ce liocitiaguste 8o lionoxba Ha ceegoKoili, 3a ga 2u U3aHAIU-
3upallie HaclliaHulie U cyyyearsailia 0g Hezoea 2yiegHa WOYKa U HAYUH Ha lioumarse.

1.7. 3aknyuok

MoaroToBKaTa 3a BKPCTEHOTO MCMMUTYBake HMKOTall He MPEeTCTaByBa 3anyfHoO
noTpoweHo BpeMe. Ce pa3bupa, NOCTOEHETO Ha UCTaTa He 3HAUM U ieKa CeKorall
KOra 3aCTarnHMKOT Ke BPLUM BKPCTEHO UCMIUTYBatbe Ha HEKOj CBEOK, TOj MM Taa, BO
LeNocT Ke ycree fa MM UCMONHU cuTe cBou Lenu. Cenak, [LOKOJKY 3aCTanHUKOT
A06po ce 3ano3Hae Co KOHKPETHUOT CNyyaj, bpojoT Ha eBEHTyaNIHUTE TpeLlKkn Ke
bupe noman. lMogobpw pe3yntaT MoXaT Aa Ce 0YeKyBaaT AOKOJKY ce nopaboTy Ha
6ypa Ha uaeu, [LOKONKY Ce U3BPLIAT KOHCYNTaLMM CO 0OBMHETOTO/OLITETEHOTO NLLE
M CBEAOUMTe, aKO Ce WAEHTU(MKYBAaT jakuTe CTpaHM M cnabocTute Ha
CMPOTMBCTaBEHATa CTPaHa M HUBHUTE TBPAEHA, aKO Ce 0CTBapaT cpeabu co cBefouuTe
¥ ce NOAroTBM BKPCTEHOTO UCMIUTYBAE Ha €feH JIOTUYEH, KOH3UCTEHTEH U KOHLM3EH
HauuH. BKpcTeHoTo UcnuTyBatbe Ha cBegouuTe cekoral Tpeba aa buae okycupaHo
M OPUEHTMPAHO KOH KOHKPETHW Lenu. Ha mpumep, AOKOMKY He MOCTOM HeKoja
nocebHa NpuuMHa 33 BKPCTEHO UCMIUTYBatbE MOL0OPO € BOOMITO Aa HEMA BKPCTEHO
MCMMTYBatbe, 3aT0A LUTO JIMLETO LUTO IO BPLUM UCMIUTYBaHETO O1 MOXKENO HECaKajKu
[ia ja BNOWM CUTyauMjaTa, a CO Toa Ke My OBO3MOXM [ja 3aCTarnHMKOT KOj BpLUEN
AVPEKTHO UCTIUTYBAE U JOMOJHUTENHO ia FO UCMUTA CBEOKOT.

2. MOBUBAKE CBE[JOK (AMCKPEAUTALIUJA)

MobuBatbeTo CBeAOLM NPETCTaBYBA BaXKeH Aen Off BKPCTEHOTO MCMUTYBakbe. Bo

uneH 388(2) o HomoT 3KI1 e nponuwwaHo Aeka ,,cuTe UCKa3n obe3beieHM B TeKOT

Ha MCTpa)KHaTa MOCTanKa MOXaT Aa Ce KopWCTaT 3a BpeMe Ha BKPCTEHOTO

WCUTYBatbe, 3a NOTpebuTe Ha NobuBarbe Ha Kou BUNO M3BELEHM HAOAM UMM, MaK,

KaKo OAIrOBOP Ha €BEHTYasHO TakBo nobuBatbe”. [peky NobuBambeTo, 3aCTaNnHUKOT

ce obuaysa [a ro yTBPAM eBEHTYaNHOTO MOCTOEHE Ha CNIeAHOBO:

= [lpucTpacHocT (Ha npuMep, AOKONMKY CBEAOKOT MMa NPETXOAHM, HEraTUBHM,
NIMYHM OJIHOCM M BPCKM CO 0OBUHETOTO NKLLE);

= [lpeTxofHa ocyayBaHOCT 3a HeYeCHU aena (Ha npuMep, Kpaxoba, u3Mama);

= WHTepec (Ha npuMep, LOKOMKY CBELOKOT NoceayBa HeKoj BU3HMC,KOj € BO KOH-
KypeHL1ja co GU3HUCOT Ha 0OBMHETMOT M BepojaTHO 61 ocTBapun MHAHCHUCKa
KOPWCT JOKONKY 06BMHETHOT buaie ocyeH Ha 3aTBOPCKa Ka3Ha);




Jr ‘CROSS EXAM 01 MK [R3] 24.02.2011 13:21 Page 86 @

86

Mpenpacyau (Ha NpuMep, AOKOAKY 61ae YTBPAEHO fieKa CBEAOKOT MMa Npeapacyam
Mo OCHOBA Ha pacHa MPMMAAHOCT, BO CUTYaLMM Kafie pacHaTa NpunagHocT e
OUTEH eneMeHT BO Cly4ajoT);

HeKoH3WUCTEHTHOCT BO MCKa3uTe (Ha NpuMep, Kora CBEAOKOT AaBa M3jaBu LWTO
He ce A0CNeHM Ha NPETX0AHO AAAEeHMOT MMCMEH MCKa3, Ha MPUMep, BO 0AHOC
Ha BPEMETO Ha CNyuyBakbe Ha HACTaHWTe, 33 KOM Ce FOBOPM BO TOj MCKa3);
HepocTur Ha MeMopuja 1 NaMeTetbe (Ha MpUMep, Kora CBEJOKOT He MOXKe fia ce
CETW Ha laTyMuTe, KOra ce C/lyumne oapeaeHu HacTaHm);

HecoopBeTHu cchakatrba M 3aKnyyouy (Ha NpuMep, Kora nopaam oapeaeHu dak-
TOPM, KaKO /IOLLO OCBET/YBatbE, MPeUKM Kou ro 6510KMpaaT NornefoT Ha CBEAOKOT,
WAK, NaK, U3MUKM HELOCTATOLM, KAKO, HA MpUMep, NOL BK, CBEOOKOT He e
cnocobeH NpewmrsHo 1 TOUHO [a M NepUMnMpa HaCTaHUTe 3a KoM CBeaouM);
HecooaBeTHO M HETOUHO MpUKaXyBake Ha HAacTaHUTE (Ha NpuUMep, LOKOJKY
nocTojaT hakTUUKWU HeyCOrnaceHoCTH NoMery yCMeHUTe CBefoYeHa Ha [Ba
pasnnMuHu ceegoun. [LOKONKY CBEAOLWTBOTO He e KOH3WUCTEHTHO CO ApYyruTe
He3aBMCHM M HeBOCMUC/IEHW [0KA3M BO BPCKA CO XPOHOOrMjaTa Ha CyuyBatbaTa,
TOralu CBejoKOT MOXe Aa buae nobueH Bp3 Taa 0CHoBa. Kako BTOpa MOXHOCT,
Ha NpuMep, Kora cBefoKoT obe3benysa Heune anubu, Koj bumo [oKa3s Koj ja
[I0Ka)XyBa HETOYHOCTA Ha TBPAEHbaTa Ha CBEAOKOT, AyPH M AOKONKY He e coceMa
HeABOCMMUCIIEH, MOXe [1a MOMOrHe BO MOBMBaHETO Ha TOj KOHKPETEH CBeoK);
KoHTpaamKTOpHOCT BO OHOC Ha CBEOLITBATA Of APYrv CBEAOLM UMM MOCTORUKMTE
MaTepujanHu [oKa3u (Ha NpuMep, AOKONKY CBEAOLITBOTO Ha CBEAOKOT BO 0AHOC
Ha MofienoT 1 60jaTa Ha efieH aBTOMObMN He G1e NOTBPAEH M NPeKY MaTepujanHu
[10Ka3K (04HOCHO, CAMMOT aBTOMOBMN), UMK, NaK, [LOKOMKY ONMCOT Ha CBEAOKOT
Ha HeKoja KyKa LTo u3ropena He buae NoTKpeneH co apXMTEKTOHCKM MnaH, do-
TOrpacum 1 onucC Ha UCTaTa KyKa Of CTpaHa Ha Apyru cBeaoum);

EneH cBefiok MoXe Aa buae nobueH u MHAMPEKTHO, MPeKy 0CMopyBatbe Ha CBe-
[lOLMTE Ha ipyraTa CTpaHa 1 NMoHyAeHaTa [LOKyMeHTalLMja 3@ BPeMe Ha BKPCTEHOTO
WUCMMTYBatbe Ha HEKOj ApYr CBeAoK (Ha MpuMep, cBeAOKOT X CBEA,0UM 3 NIOKaLMjaTa
Ha XpTBaTa, HOKTa, Kora ce cnyuuno ybucteoto. CeefokoT Y, 3a BpeMe Ha
HeroBoTO BKPCTEHO MCMMUTYBatbe, CBEAOYM [ieKa ja BUAEN XPTBATa Ha Apyra no-
Kauuja, BO UCTOTO BpeMe. [lokonky 61ae noaapxKaHo U Co APYrM HE3ABUCHM U
HeOoCMop/IMBY AOKa3M, KaKo, Ha NpuMep, hoTorpadmm UM CMETKM 0 KpeanTHU
KapTUUKK, CBE0YEHETO Ha CBEAOKOT Y Ke 3HauM U MHAMPEKTHO NobuBatbe Ha
CBE[OLWTBOTO Ha CBeAoKoT X).



Jr ‘CROSS EXAM 01 MK [R3] 24.02.2011 13:21 Page 87 @

BKPCTEHO MCINNTYBARE - MPUPAYHMK 3A TIPAKTUYHAPY 87

TexHWKaTa Koja ce KOpUCTU 3a MobuBate Ha efieH CBeOK € MAEHTUYHA CO OHaa
Koja ce KOpPUCTH 3a BKPCTEHO UCMIMTYBake Ha Koj buno apyr ceegok. Co apyru 360-
POBM, 3aCTaNHMKOT Tpeba fia NoCTaByBa KPaTKM Npallakba KoM Ce OAHECYBaaT CaMo
Ha efleH eAMHCTBEH (haKT (AeKnapaTMBHM MCKa3M CO MpaLlaneH TOH) Mo ogHanpen
yTBpAeH pegocnes. Cenak, MeTofaTa Koja ce KOpUCTH 3a 0CMopyBake v nobusatbe
Ha oApefeH cBefok bapa M NOCToeHE Ha eHa NPETXOAHO AechUHMUPaHa CTpaTeruja.
HajecbekTnBEH HaumMH 3a NobMBatbE € Aa Ce KOPUCTM MPUCTANOT BO TPU YEKOPH:

= [loBTOpyBatbe;

= [lpunuwysatbe;

= KoHdpoHTauuja.

MoBTOpYBatbe

Mpeky doslliopysarbeilio, 3aCTAMHUKOT My 06pHYBa BHMMaHWE Ha CBEJOKOT Ha HEKOj
€N Of} HEroBOTO NPETXOAHO CBefiouetbe. Toa e OHOj ieN o, HEroBOTO CBefoYeHe Ha
KOj 3aCTaMHMKOT Ke Ce NOBYMKa M Ke o UCKOPUCTH 3a [ia ro nobue CBe0KOT, MPUKaXyBajKi
HEKOH3UCTEHTHOCT, OAHOCHO HeA0CNEAHOCT BO HErOBUTE TBPAEH:A U UCKa3M.

MpunuwyBatbe

Mpeky dpuliuwyearbeilio, 3aCTaNHUKOT 6apa o[ CBELOKOT Aa ro NOTBPAM MPETXOAHO
Aa[eHMOT UCKa3 M Aa ro npudaTt Kako CBOj, BoobMUaeHo fafeH HalBOp Of
cyaHuuaTa. TakBMOT MCKa3 MOXe fAa e AafeH Ha [lonuumjata, 06BUHUTENOT,
UCTPAXHUOT CYnja MnmM apyr uctpaxkuten. MNpBaTa Len Ha 3aCTanNHWUKOT € CBELOKOT
[a ro npu3Hae Toj UcKa3 u aa ro notepau. OTKako Toa Ke buae nocTurHato,
3aCTanHUKOT Tpeba [ia rv yTBPAM OKONHOCTUTE BO KOM € jafileH CaMMOT UcKa3. Toa
ce HapeKyBa ,(puKcHpatbe Ha cBepokoT”. LlenTa e aa ce noTBpayM Aeka:

a. CBEMIOKOT [jaN LieNoCeH, TOYEH M NpeLm3eH UcKas;

6. MCKa30T 61N AafeH Co 3Haetbe, ieKa UCTUOT Ke Ce CMETa KaKo LLeNOCHO BUCTUHMT, U
B. OTKAKO MCKa30T OM CTaBeH Ha XapTuja, CBeAOKOT MMaN MOXHOCT [la M3BPLUM
€BEHTYasHW KOPeKLMM 1 AOMONHYBatba Ha UCTHOT.

KoHdpoHTaumja

Bo chasaTta Ha KOHpoHIayuja, 3aCTaMHMKOT My O MOKaXyBa Ha CBEL,OKOT MPETXO4HO
AafeH1OT 1cKa3. Ha ceeokoT Tpeba fa My ce MoCouM KOHKPETHUOT el Of UCKa3oT
KOj @ KOHTPaJMKTOPEH CO HEroBoTO CBEAOYEHE MPU AMPEKTHUOT PACchUT UMK MpH
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BKPCTEHOTO UCTMTYBatbe, 0AHOCHO OHOj [ieN Koj My 6un nosTopeH. INpu KoHbpoHTaLMjaTa
CO CBeOOKOT, 3aCTanHMKOT Tpeba Aa MoKaXe [eKa CBefoYeHEeTO NpU OAUPEKTHUOT
PaCMUT UK NPU BKPCTEHOTO UCTIUTYBatE Ha CBELOKOT € HEKOH3UCTEHTHO, HETOUHO W
HelenocHo, Bo cropefba co u3jaBaTa Koja CBEOKOT ja fjan BO YCNOBM Kora 6un Bo
MOXHOCT [la Aafie NPaBMyHa, TOUHA M LIENIOCHa M3jaBa 3a HACTaHUTE M CNyuyBatbaTa.
LenTa e fa ce nokaxe JeKa CBeAOKOT AieHec (BO CYAHMLIA) CBEI0UM 3a HEKOM BaXKHM
AeTanu, Kou He bune BKNy4eHU BO MpeTXoAHaTa M3jaBa (NobuBatbe Mopaamn U3o-
CTaBYyBakbe); MNKM, 1a Ce MOKaXe [ieKa MPETXOAHMOT UCKA3 e KOHTPAAMKTOPeH Ha
CBeJ0YEHETO MPU AUPEKTHAOT PACIUT UMK NP BKPCTEHOTO UCTIUTYBatbE NPEJ, CYAOT.

YwrTe efHa MOXHa Lien, Bo (ha3aTa Ha nobuBatbe, 61 MoXen fa buae 1 obuaoT aa
ce YTBPAM fieKa Ha MPETX0AHO [aleHMOT MCKa3 He MOXe [ja My Ce BepyBa M OTH TOj
HaBe/yBa BO MOrpeLlHa HaCcoKa, Mopaayu NoCToete Ha NPUCTPACHOCT UK Npeapa-
cyom. Llenta 61 Moxena fa 6uae 1 fa ce nokaxe [ieKa HeCoofBeTHaTa nepuen-
UMja v cdrakatbe Ha CBEIOKOT M HEroBaTa WM Hej3MHaTa fiolia MeMopuja, Npuao-
HecyBaaT KOH HEKOH3UCTEHTHOCTa Ha CBEOKOT M MOTPELIHMOT OMUC Ha HacTaHuUTe
M CNydyBatbaTa, Co LWTO Ha CBEJOKOT My Ce 0A3eMa KpeaubunureTor.

2.1. YnarctBa 3a nobusate M pexabunurtaumja Ha ceegouute
MobuBatbe:

= Jla ce 3Hae Koza ga He ce liobusa ceegokoill. 3aCTaNHMKOT He caMo WTo Tpeba Aa
3Hae Kako Aa nobue efieH cBeAOK, TYKy Tpeba Aa 3Hae v Kora v Aanu BOOMLITO
cBefoKoT Tpeba fa buae anckpeanTMpaH. Kako 1 Bo cnydajoT Kora cBefoKoT
He Tpeba BKPCTEHO Aa Ce UCMUTYBA, JOKOMKY BO AUPEKTHUOT PACTUT He BNjaen
HeraTMBHO Ha BallaTa TeopMja Ha C/yyaj, Taka M TyKa, MaKOo NOCTOjaT AOKa3M 3a
nobusarbe Ha CBEJOKOT, 3aCTAaNHMKOT MOXE Aa [OHece ofJiyka Toa fia He ro
npasu. [TOBTOPHO, aKO CBEOKOT HEMAa HEraTMBHO BNIMjaHUE BO KOHKPETHWUOT
C/yy4aj, Hero He Mopa, ce pa3bupa, AOKONKY He NOCTOM HEKOja ApYyra KOHKpeTHa
npuumMHa 1 He Tpeba aa ro nobusate. [loKoNKy M3jaBaTa Ha efieH CBeOK MOXe
fa ce ,3aBpTH” 1 la ce Npedpv BO KOPUCT Ha CNPOTMBCTaBEHATa CTPaHa, Torall
He 61 6MN0 NPOAYKTUBHO Aa ce NobuBa TaKBMOT CBEAOK.

= [lobusarseilio bapa tociiasyeare Ha CO0gaelliHa 0CHO8A. 3a BPEME Ha BKPCTEHOTO
MCMUTYBAkbE, 3aCTAMHWUKOT MOpa i@ O COOYM CBELOKOT CO MPETXOAHUTE
HEKOH3MCTEHTHM MCKa3u M Aa buae MolHe KOHKpPeTeH BO OfHOC Ha BPEMETO,
OKOJIHOCTUTE M COLPXXMHATA Ha UcTUTe. OMwTo 3eMeHO, Ha CBEAOKOT Mopa Aa
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My Ce Aaje MOXHOCT Ja rv objacHu unu fa rv oTpAM HefoCNefHOCTUTE BO
HeroBMTe NPETXOAHO faAeHu UcKa3u. KoHdpoHTaLmjaTa Ha CBELOKOT CO HEroBuTe
He[0CNeHOCTM MMa MHOTY MoronieM echeKT Bp3 CYCKMOT COBET, OTKOJKY HEroBuTe
HefoCneaHOCTH fia ce NobuBaaT Npeky NoBMKYBatbe Ha JOMONHUTENHM CBEAOLM.
[Nobuearbeitio bapa UpeiixogHa logzoltioska. Kora cBefoKoT ja Hervpa cBojaTa
NPeTXofiHa HefloCNeAHa 13jaBa, 3acTanHWKOT Mopa fia bufe NoAroTBeH TakBaTa
HefoCNefHOCT KOHKPETHO M MPEeLM3HO Aa ja JoKaxe NpeKy ApYru nocpeaHu
PacnonoXueu JoKa3M.

= JlotonHutlienHolio UHcucuparbe Ha UoeHYUpare Ha 8eke QOKWKAHUe Upaliara,

Kou bune tpegmelll Ha liobusarbe, He e Hullly ybeguitienHo, Huily epexitiueHo. OTKaKo
CBEIOKOT Ke ja Mpu3Hae Hel0CNeAHOCTa BO CBOWTE MCKa3M, CO LUTO UCTUTE ce nobuBaar,
3aCTanHWKOT Tpeba BeaHalL Aa MPOLOMKM CO C/ieAHATa TeMa Ha BKPCTEHOTO UCTIUTYBatbE,
Mof NpeTrnocTaBKa feka “Ma noTpeba o AOMONHUTENHO BKPCTEHO MCMUTYBAtbE.
WMajiv npesura Aeka HOMaIKy 3HauU (ioeeKe, MOXKe A3 Ce 3aK/Ty4M AeKa NOBTOPYBAHETO
Ha ef1H1 Te UCTM PaboTy e CeKorall 3A0AEBHO M KOHTPAMPOAYKTUBHO.

Pexabunurauuja:

OueHellie ganu uma tolipeba og pexabunuiiayuja. CamMo 3aToa LITO TBPAEHATA
Ha CBeAOKOT b1ne NobreHu 3a BpeMe Ha BKPCTEHOTO UCTMTYBatbE, TO ABTOMATCKM
He 3HauM Aeka uMa noTpeba o[ HeroBa MM HejsuHa pexabunutaumja. [lokonky
npallareTo No Koe cBeAoKOT 61N nobueH e MapruHanHo MNK MPeNeBaHTHO BO
O[IHOC Ha MaTepwjanHaTa BUCTMHA Koja ce 0b1ayBa Aa ja yTBpAM CYACKMOT COBET,
TOraw 3acTanHWKoT Tpeba BHMMATENHO @ Pa3MUCIM Nped Aa Ce pelwu Aa
npe3eMa Hanop 3a pexabunuTaumja Ha CONCTBEHUOT CBEOK.

OzpaHuyellie 2o oli¢paltiolti Ha golionHUllienHoo uctiultysare. Kako 1 Bo cnyyajoT
Ha koe 610 [ipYro [OMONHUTENHO UCMITYBatbe Ha efieH CBEOK, 3aCTaNHMKOT Tpeba
[ia ro orpaH1uM ondaToT Ha UCMIMTYBatbE, BO 0OMAOT 3a pexabunutaumja, caMo Ha
OHWe 0bnacTv M Mpallakba 3a KoM Ha CBEOKOT My € MoTpebHa WaHca 3a fa
[006jacHu M Aa TV NPOLIMPKM CBOMTE OArOBOPU [aJeHM 33 BPEME HA BKPCTEHOTO
ucnuTyBakbe. Tyka, NOBTOPHO Tpeba fla ce NoTeHLMpa fieka 061aoT 3a pexabunuraumja
NpeKy [OMONHUTENHO UCTIUTYBakE Ha CBELOKOT He Tpeba fla ce CMeTa Kako MOXHOCT
3a NOBTOPYBaHE HA IMPEKTHOTO UCMUTYBakbE Ha UCTUOT CBEOK.

Hema Goitipeba og pexabunuiiayuja goKosKy ceegokoili He bur egpextiugHo lobueH.
Mpen na ce obuaysa fa pexabunutupa efeH cBefoK, 3aCTanHUKOT Mopa Aa dbuge
anconyTHo ybefeH AeKa CBEOKOT HaBUCTMHA edpeKTMBHO 6un nobueH. ObumoT
3a pexabunuTauumja Ha CBELOKOT CO cebe ro HOCK M PU3MKOT 0 MOTEHUMpatbe
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Ha cnabocTuTe BO HErOBOTO CBEAOYEHE, a Ha TOj HauMH O6BUHUTENCTBOTO MM
CYACKMOT COBET Ke aobujaT ywwTe efHa AOMNONHUTENHA MOXXHOCT 33 MOBTOPHO
LOMONHUTENHO BKPCTEHO UCMUTYBakbE M pacnpallyBakbe Ha CBEOKOT.
Pexabunuitiayujaitia e HajegheKiliuBHQ GOKOJIKY My Ce gage WaHCa Ha ceeqoKoll
ga &u objacHu Hewitialtia u ucltiuilie ga 2u ciuasu 8o coogeeilieH KOHeKC.
3acTanHuKoT Tpeba: a. Aa My Aafie WaHCa Ha CBEAOKOT Aa 1 0bjacHW OKONHOCTUTE
nopaau Ko OO 1O eBEHTYaNHOTO NobuBatbe; 6. 0 CBEAOKOT fa ' U3BMieYe
CMTe OMpaBAYyBaYKM MU ONECHUTENHU haKTOpK; M B. HA CBEAOKOT fa My fAaje
MOXXHOCT [1a ro CTaBM NoOMBaETO BO COOABETEH KOHTEKCT.

Pexabunuitiayuja Gpeky UpeiixogHa gocregHa usjaea. Kora efieH cBefiok 6un
nobueH co NOMOLL Ha HEKOj NPeTXOHO AaileH HeL0CNeleH UCKa3, LOKONKY MM
notpeba, 3acTanHuKoT Tpeba fa ce obuae aa ro pexabunutmpa Npeky HeKoj
APYr NPETXO/ieH KOH3UCTEHTEH MCKa3 (aaaeH HaJBOp OA CYAOT) AafieH 04 CTPaHa
Ha UCTUOT cBeAoK. MopaHeLlH1Te LOCNeHM UCKA3M Ce peNeBaHTHU U THe Tpeba
Aa buaat 3eMeHu NpefBMA Of CTPaHa Ha CyAoT, BO C/lyyauTe Kora Te ce HyaaT
KaKo CpeACTBO 3a NobuBatbe Ha eBEHTYasHU TBPEHA, 33 HAMEPHU U CMUCTIEHM
M3MEHU Ha UCKa3MTe.

2.2. Mpumep 3a nobusame MNpeTxogHU HepoCneqHN UCKa3U

EneMeHTH

Ceepok e r-fata leTposa.

[Mpy AMPEKTHOTO UCNKTYBatbe, Taa M3jaBuIIa [eKa BO MOMEHTOT Ha HecpeKaTa
rnenana Bo ceMadhoport (ce paboTeno 3a yaap Ha BO3WNO BO MellaK, HO Taa CBe-
[oYena Aeka caMo C/yliHana Tan yaap).

Hecpekarta ce cnyunna Ha 27 centemspu 2004 rogmHa.

I-rata lNeTpoBa gana “ckas 1 BO NoAMLMja U MUCTUOT ro NOTMMLLANA Ha 1 OKTOMBPM
2004 roaunHa, Kafae WTO HaBena [eKa Taa, BCYLLHOCT, BUAeNa Kako aBToMobUnoT
yOMpa BO MNeLLAKOoT.

MpenopayaHo cLeHapHo

MpB uekop: lNoBTopeTe ja U NoTBpAeTe ja CO CBEJOKOT, NPeKy HaBeAyBauku
npallatba, HETOYHOCTA Ha AajeHaTa M3jaBa, 3a BpeMe Ha CBeAoYeHEeTO npej

Cynor.
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Ha tpumep:
»Ce cekaeallie geKa 3a 8peMe Ha gupekiHUOW pacluill ceegoyesilie U peKosilie
geKa 8o MoMeHliolli Ha HecpeKailia cilie 2negasie 8o cemacghopoili, 3apem He?”

Brop uekop: MoBTopeTe My v Ha CBEAOKOT M NMOTCETeTe ro/ja Ha OKONHOCTUTE
BO KOM Taa ro fiafia CBOjoT NPBOOUTEH MUCKa3, KaKO M 3a MPUUMHKTE NOPaALM KO
61 MOXeno Aa ce o4yekyBa TaKBMOT MUCKa3 Aa buae ToueH u npeumseH. Ho, cé
yLUTe He ce NOBMKYBajTe M HEMOjTe [la ro UAEHTU(MKYBATE MOCTOEUKMOT JOKYMEHT,
OAHOCHO NPETXOAHO AajeHaTa M3jaBa (LOKONKy CyfoT BM [O3BOAM Toa fia Mo
W3Be[EeTe Ha BAKOB HAUMH).

Ha apumep:
= ,Ce ceKasaille geka U0 HecpeKallia co eac paszosapalle u ee uctutlysauie egeH
lonuyucku cnyxbeHuk, Henu? “
»3Haes(lie geka ioa Upelliciiagysa gen og cnyxbeHailia ucitipaza?”
»3Haesilie geka [lonuyujaltia og eac cakasna ga 2o gobue saweilio Hajgobpo ce-
Kasare U objacHyearbe, 0GHOCHO OlUC Ha HacliaHullie U cy4yyearailia, gogeka
{tue bune Hajceexu 8o eawlellio lamelliere?”
= ,Ce cekasallie gexa tiue su Uociliagysaa Upawara, a sue gagasilie ogzogopu?”
,M 20 sugosilie lonuyaeyoili geka (haka benewku, 3apem He e aka?”
=, Ha kpajoiti MNonuyujaltia uszoilisu GucmeHa 8ep3uja Ha eawuoill ucka3s u tobapa
0g 8ac ga 2o upoyuilalue u eseHilyanHo ga 2o Kopueupalue Upeg ga 2o Uolltuweiue
uctuuod, wakxa nu e?”
= 3apeM He e (LIOYHO geKa Wozawl sue 2o Upoyuiliaellie 8AWUOW UCKA3 U 2U Ha-
pasusilie KopeKyuuilie 3a Kou cMmelliasilie geka ce HeolxogHu?”
»/ 3apem He 2o clliopusilie (Lioa 3ailioa W0 3Haesllie 0g KOJIKA8A Z0/ieMa 8aX-
Hocll Ke buge sawuol uckas?”
M, ce pasbupa, sawuilie cekasara iozaw Hea MHOZy ceexu, 3ailioa Wlo He-
cpeKkallia ce uMalle CTyyeHo CaMO HeKOJIKY geHa, lipeg ga ja gagellie usjasaitia?”

= Tpert uekop: Cera nocouerte ja Balwata noeHta! HeMa notpeba foKkyMeHTOT aa My

Ce NOoKa)yBa Ha CBeOKOT, HUTY, MNakK, fja Ce OCBeXyBaaT ceKaBatbaTa Ha CBEJOKOT.

Ha tpumep:

»3apem He e WioyHo 2-¢o lleltiposa geka Ha 1 okitiomepu 2004 ¢oguHa, OGHOCHO
camo 4 geHa U0 HecpeKaiua, 60 HolUlUWaHUOW Ucka3 gageH Ha llonuyujailia sue
20 uMallie u3jageHo c/1egHO80 U Yuiliupam:
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»Bo MomeH(lioli Ha HecpeKailia, jac, 8cywHoC, Zegas 80 asitioMobuUoll U 8UGO8
Koza ioj gupekiliHO ygpu 60 Miagailia gegojka.”

3abenewka:

[lokonky ce paboTu 3a 3aMMUCHMK a He 33 UCKa3 JafleH BO NMCMeHa (opMa Toralu
ynotpebeTe ro cneaHnos dopmar: ,[lanu B1 ' NocTaBuja CNefHMBE Mpaluatba 1
Aanu BMe UM ' AafloBTe CnefHMBe 0Arosopu...?”

Ako BaWMWOT Konmera of Apyrata CTpaHa MocefyBa NMpPWUMepoK Of M3jaBaTa M
oTBOpEHO Be npawa, ,0f Kage ro uutate ceto oBa?”, Tpeba BegHaw aa bupere
MOAroTBEHM 33 COO/IBETEH OArOBOP:

,Ce pabolliu 3a goKyMeHil Ha Wyxuilienolli, 03HaYeH Kako MalliepujaieH goKas
6poj 2 u Wioa ciipaHuya 3, citias 2, pegosu 0g 3 go 5.”

I -¢0 [ellipoaq, 3apem 08a HaBUCIUHA He e UCKa30W Koj 20 gagosilie Ha [MTonuyujaitia?”

= YerBpT Uekop:
MpomonxeTe noHaTaMy. HeMojTe na 6apaTe o cBelOKOT Aa ja 0bjacHyBa BakBaTa
ouurnegHa HefoCcnefHoCT.

2.3. 3aknyuyok

Ha kpajoT, cenak, Mopa [fia ce 3Hae feka NobuBareTo Ha CBeAoLMTe MPEeTCTaByBa
CaMo efieH CEerMeHT O/ BKPCTEHOTO MCMUTyBakbe. [poLecoT Ha MoAroToBKa 3a no-
buBatbe Ha CBeAOLMTE 3a BpeMe Ha CyLeHeTo BOOMIITO He Ce PasfiuKyBa Of OHOj
Koj e noTpebeH 3a BKPCTEHO UCMIUTYBake Ha Koj buno ceegok. Toa bapa onwupHa
aHaNM3a Ha KOHKPETHUOT Cnyyaj, pasbupame M MaeHTUUKaLMja Ha FIaBHUTE
MOEHTU KOW 3aCTanMHMKOT Caka Aa v YTBPAM M [ia M MOCoUM npeky nobusareto,
KaKo M Ha cTpaTerujaTa 3a UCMOJHYBakbe Ha TaKBUTE LIEU, @ CUTE OBMUE Ce KIyYHUTE
efleMeHTH 3a ycrnewwHo nobuBatbe Ha Koj buno ceefok npep CyaorT.

3. COrNEAYBAA 3A YJIOTATA HA CYAUIATA

Kako wTo e nocoyeHo, co HosmoT 3KI1 ce BoBeAyBaaT HOBMU I/IHCTMTYTI/I/I'IOCTaI'IKI/I 7
MeXaHU3MN KOU npounsnerysaat of CTPaHEUYKNOT CUCTEM. EneH op HajBa)KHI/ITe on
OoBMe TpeHOOoBU € YCBOJYBa}-beTO Ha BKPCTEHO MUCNUTYBake KOEe ro cnpoBefyBaat
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CTpaHkuTe. 3a 0Ba € NOTpebHO U afBOKATUTE U CyAMMTE, KOM Ce HaBMKHATK Ha
CMCTEMOT Ha KOHTUHEHTA/IHO MPaBo, Aa Ce NpUCNocobaT Ha HOBMOT CTPAHEUKM
cucTeM. Bo cMcTeMOT Ha KOHTMHEHTAIHO MPaBO UCMIUTYBaETO Ha CBEAOK € MoBeKe
80geHo 0g cyguuilie Bo cropeaba co CTpaHeUYKUTE CUCTEMM.

MopenoT Ha OMPEKTHO UCMUTYBaHE, BKPCTEHO UCMUTYBakbe M JOMONHUTENHO
UCMUTYBakbE KOj € BooBMUYaeH 3a CTPaHEUKUTE CUCTEMM He MOCTOM BO MOCTAMNKUTE
Ha KOHTMHeHTanHo npaBo. CucteMoT BoBedeH co 3Kl e domanky pakosogeH 0g
cilipaHa Ha cyguuilie Np1 CNpoBeAyBatbe Ha UCNUTYyBatbaTa BO crnopeaba co
TpafMUMOHa/IHaTa MapHWYHa NOCTaNKa BO rparaHckoTo npaBo. OBa 3HauM Aeka
Of1 CTPAHKUTE Ce 0YeKyBa MOAKTMBHO [1a yUeCTBYBaaT BO M3BNeEKYBatbe MH(hopMaLmu
0f CBeJoLMTe, U BO TEKOT Ha AMPEKTHOTO UCMUTYBAHE U BO TEKOT Ha BKPCTEHOTO
ucnutysawe. Cygujallia, CeKako, # NoHaTaMy PakoBoAy CO MoCTankaTa M, Kora e
noTpebHO 1 COOABETHO, K& MHTEPBEHMPa 3a [la MOCTaBM Mpallakba 3a KoM MoXe [1a
cMeTa fieka ce notpebHu 3a cnyyajoT. Bo npakca, oBa 3HauM Aeka cygujailia, BO
CUCTEM KaKo OHoj BoBefeH co HoBuoT 3KIT:

* MM NocovyBa Ha bpaHUTenuTe Aa ro orpaHMYaT CBOETO UCMUTYBake Ha 0bnacTy
KOW Ce 0[] 3HaueHe 3a NpallatbaTa 3a Kou ce Boau cnoport. [putoa, Toj Moxe aa
ro OrpaHWuM UCMIUTYBaHLETO KOra, Ha NpUMep, MHOPMaLIMMTE KoM Ce U3BNeYeHH
Ce M/ HEKOHCEKBEHTHM 3a CMIOPHMTE Npalliatba MK Ce eJHOCTABHO MPENIEBAHTHM;

= MOXe, UCTO TaKa, a ro0 OrpaHMuu, UK AypMU U Aa ro 3abpaHu, UCTIMTYBaAHETO
Kora CTpaHKMTe KOM o BPLUAT BKPCTEHOTO UCMUTYBatbe eHOCTABHO NOCTaByBaaT
npallatba 3a KOM Beke e AafieH 0firoBop (0AHOCHO, ce NoBTOpYBaaT). Toj, MCTO
TaKa, MOXe /1a ja orpaH1uM Ui aa i 3abpaHu Ha CTpaHKaTa Koja ro BpLUM BKpCTe-
HOTO MCMMTYBatbe [la MNOCTaBYyBa Mpallakba KoM ce off NMMYHa NPMUpoja U Kora
e[MHCTBEHATa OUUrNefiHa NMPUUMHA 3a TakBMTe Mpalliakba € a ce NocpamMmn Uu
BO3HEMMPU CBEOKOT.

Bo paMkuTe Ha HoBwmoT 3KI1, cyaujaTa Tpeba aa BoCnocTaBM COOABETHA paMHOTEXa
nomery Toa fa ¥ ce J03BO/IM Ha CTPaHKaTa Koja ro BpLUM BKPCTEHOTO UCMUTYBakHe
OfipefieH onchaT Ha Mpaluatba NOTPebHHM 3a CNyYajoT, MICTOBPEMEHO PaKOBOAEjKM CO
MocTankaTa co Liefl BKPCTEHOTO UCMIUTYBakbEe Aa Ce OPAHMUM Ha OHA LUTO € BaXKHO
[ia ce CrpoBefe Ha CooABeTeH HaunH. Bo paMkuTe Ha 0BOj NpoLeC Ha BOCMOCTaBYyBatbe
paMHOTeXa, cygujallia, UCTO TaKa, Ke Tpeba aa buae Bo3apxKaH [0 OAPEAEH CTeneH
OfL MHTEPBEHMPAtbE CO MpaLLatka 3a Aa He Aojae A0 HenoTpebHo nonpevyBake Ha
TEKOT Ha BKPCTEHOTO MCmUTyBake. Bo 1cTo BpeMe, Toj Ke Tpeba fa ro mpuMeHu
CBOETO AMCKPELMOHO M ja MOCTaByBa Npallatba 3a LeNUTe Ha pa3jacHyBatbe.
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Kora cTpaHKaTa Koja ro BpLuM BKPCTEHOTO UCMUTYBatbe Ke nobapa of cygujaitia aa
MoCTaBM OAPeAeHo Npallame UM HU3a Npallaka, cygujaiia Ke Tpeba aa nobapa
Ofi CTPaHKaTa Koja ro BpLUM BKPCTEHOTO UCMUTYBatbe Aa 1 06jaCHU NPUUMHUTE, 33
BO CNy4aj Ha He[03BOJIEHM Mpallatba Aa Ce COCTaBM COOABETEH 3aMMC 3a UCTUTE
KaKo 0CHOB 3a xanba. HajoobpuoT npuctan e fa ce npalua 3a LienTa Ha NpawambeTo
UNW pefoCcnefoT Ha Npaluatba 6e3 Toa ja ro Yye CBeAOKOT.

Cnopep 3KI1, oa cyamuTe Bo KpMBMYHA MOCTarKa noseKe He ce 6apa fa ja yiusepgail
objekiliugHailia, MailiepujaHailia sUCIUHA NPU BPLLEHE HA CBOjaTa CyAMCKa (yHKLMja
(Buay uneH 284 op noctojHuot 3KIM**). ToBapoT cera e Ha 06BUHUTENOT @ fOKaXKeE
[ieKa BUHATa Ha 0OBMHETMOT e Hageop 0g CeKakeo pasyMHo comHesarbe (uneH 403(3)).
Osa e 3HavajHa pechopMa Ha KpMBMYHATA NOCTarKa, Koja AMPEKTHO BNiMjae BP3 TOa
KaKO MOXe fia Ce BOAM UCMUTYBatbe Ha CBeJoLMTE.

OcHoBHM cornepysatba 3a CyamuTe BO TEKOT Ha BKPCTEHO UCMNUTYBakbe

Cnopep 3KI1, u3sMeHeTH ce ynoraTa 1 hyHKLMjaTa Ha cygujailia BO TEKOT Ha 3eMakbe
viva voce gokasu. MMajku npeasua Aeka of clupaHkuilie (06BMHUTENCTBOTO U
opfbpaHaTa) ce o4yeKyBa Aa ro CNpOBEAAT HajrONEMUOT N Of UCMUTYBAHETO, U
MMajKu NpeBup AeKa TOBApOT Ha AOKaXyBate nara Bp3 06BMHUTENCTBOTO [a
AOKaXe [ieKa HEroB1oT C/y4ajoT e Hageop 0g CeKaKeo pa3yMHO COMHesare, cygujaiia
“Ma MacuBHa ynora, [O3BONMYBajKM UM Ha CTPaHKMTe Aa ro pa3BujaT NpenMeToT
(chaKTM 1 [LOKa3M) Bp3 OCHOBA Ha WITO cygujaitia Ke OfMyYM 38 UCXOLOT Of CYAEHETO.
MeryToa, cygujaitia u NoHaTaMy pakoBOAM CO MocTanKaTa U, Kora e notpebHo, ke
MOCTaBK NpaLlakbe UK Ke ro OrpaHuuM UCUTYBAHETO Ha ClUpaHKUile.

[TprMeHyBajKu ro CBOETO CBOjCTBEHO AUCKPELIMOHO NpaBo, cygujaiia, cnopeg 3KIT:

* Ce BO3JPXXYBa 0 UHTEPBEHMpPatbe BO TEKOT Ha UCMIUTYBAHETO Ha CBELOK, OCBEH
aKo He HacTojyBa fa fLobu1e pasjacHysarbe 3a NpallatbaTa KoM Ce NoCTaByBaaT U
OAroBopuTe KoM Ce AaBaaT. YnoraTa Ha cygujaltia Npy NoCTaByBakbe Npallama
He e ja My NMOMOTHe Ha 0OBMHUTENCTBOTO Aa AOKaXe [ieKa HeroBMOT C/yyaj e
Hageop 0g CeKaK80 Pa3yMHO COMHe8ake, HUTY Aa 1 MOMOrHe Ha ofbpaHaTa BO
HaBOAMTE AeKa 0OBUHUTENCTBOTO He € BO MOXXHOCT fla JOKaXKe fieKa HeroBuoT
CnyJaj e Hageop og cekakeo pasymHo comHesare. Cnopep 3K, cyauja He Tpeba
[a nocTaByBa MNpallara CO LieN 040MroBeKyBambe Ha LienTa 3a yiispgyeare Ha
MalliepujanHaltia 8UCUHG;

135 Buam unex 284, ctas 2 oa ctapmot 3KM: ,[...] (2) JomkHOCT Ha mpeTceaTenoT Ha COBETOT e
[l Ce FPMXKM 33 CeCTPaHO NpeTpecyBate Ha MPeAMETOT, 3a MPOHAOoIatbe Ha BUCTUHATA M 33 HAA-
NeXHOTO MMHMUCTEPCTBO Tpeba Aa M1 pasrnefia KOMEHTAPUTE M 33 OTCTPaHyBake Ha Ce OHa LITO
ja 0fnoXyBa MocTarkaTa, a He CYXM 3a pasjacHyBatbe Ha pabotute. [...]"”

@
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= BO TEKOT Ha BKPCTEHOTO MCMMTYyBake, cuilie goKasu Mpou3seryBaat u of
HaBedyBaukuTe dpawara Ha oabpaHaTa, WTO NPeTCTaByBa OCHOBA 3a U3/arakbe,
W 0f 0g2080pOili Ha CBEAOKOT, CO KOj UMW Ke MOTBPAM MM Ke Ce 0CMOpU U3NarakbeTo
Ha ogbpaHaltia. Kako pe3ynTaT Ha Toa, cygujailia Ke Tpeba Aa nocseT nocebHo
BHMMaHWe Ha NpallataTa Ha 0gbpaHailia, KAaKo U Ha OfrOBOPUTE Ha CBELOKOT,
NPy NPOLEHyBakbe Ha cuilie goKasu; u

= BO C/yyaj TOj fa pa3rnefyBa npalare UM PesocnefoT Ha HeJ03BOMEHH
npawata, cygujaiia Tpeba Aa 3anoMHM aa nobapa of NMLETO Koe ro BpLuM
BKPCTEHOTO UCMUTYBatbE [ MM 06jaCHM MPUUMHMTE 3@ MOCTaBYBabE HA MPaLLaeTo
WK pefoCNefoT Ha MpaLlakka, Taka WTOo BO C/lyyaj Ha xanba, Aa NoCTOM 3anuc
BO KOj € COAPXAHO [ileKa NPUUMHUTE Ha NIMLLETO KOe ro BPLM BKPCTEHOTO
WCMUTYBatb€e Ce OCHOBA 3a [JOHECYBatbe Ha 0A/IyKaTa Of CTpaHa Ha cygujalla.

4. CMACOK 3A NMPOBEPKA 3A BKPCTEHOTO UCTTUTYBAIE

3a BpeMe Ha cyfeweTo, CyACKMOT COBET MOpa [la MOKaXke pasyMHa KOHTPONa Hajg
MOJIaNUTETOT M PefocnenoT BO UCMIMTYBAETO Ha CBefouuTe. Bo cornacHocT co
CBOMTE OB/ACTyBaka, CYACKMOT COBET MOXe /1a He J03BONM OAPEMeHO Npallatbe,
UMK, NaK, Aa oTdpaM oaroBop, AafeH Ha BeKe MOCTaBEHO Mpallake, AOKONKY
YTBPAM ieKa UCTOTO € UPeNeBaHTHO MM HeBUTHO 3@ KOHKPETHUOT C/yuaj.

Kako u 3a cuTe fipyru BewWwTHHW, pa3buparbeTo Ha OCHOBMTE € 0f CYLUTUHCKA BAaXKHOCT.
HajocHoBHaTa BelwTHHa, Koja Tpeba fa ja nocefyBa 3aCTanHUKOT e crnocobHocTa
3a UCMUTYBatbe M CMPOTUBCTABYBake Ha MCMIUTYBAETO Ha CBELOLMTE 04 ApyraTa
CTpaHa, BO paMKM Ha aKy3aTopHaTa nocTarka npef CyAoT.

OcHoBHM ynaTCTBa

= LlenTa Ha McnUTYBaeTo Ha Koj 6MNO CBEAOK € 0 Hero UM Of Hea fAa ce
W3BNeYaT MHDOPMALIMM.

= OCHOBHMOT hOpMaT Ha AUPEKTHUOT PACMUT € HApPaTUBHMOT Aujanor Bo hopMa
Ha pa3roBop, AOJeKa BO CNYYajoT Ha BKPCTEHOTO WUCMMUTYBatbe ce paboTy 3a
pacnpaLuyBayKu aujanor.

= [lpawatrbata Npy BKPCTEHOTO UCMIUTYBakbe Tpeba Aa bMAAT KpaTku, €AHOCTaBHM
W pa3bupnmBM 3a CBELOKOT U CYAMMTE, MOPAAM CNELHOBO:
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(a) Npy BKPCTEHOTO MUCMUTYBaHeE CNOXEHWUTE Mpallatba M pacnpasu My AaBaaT
MOXXHOCT Ha CBeZOKOT Aa I'1 u3berHe BUCTUHCKUTE OLTOBOPU; U
(6) MHory e BaXkHO cyauuTe Aa v pa3bupaaT npallaraTa, 3a a MOXaT pa3yMHO
v [obpo fa ro cnefaT TeKOT Ha UCTIUTYBAHETO.
3a BpeMe Ha BKPCTEHOTO MCMMUTYBakbe, 3aCTaNHMKOT Tpeba Aa ro Boau M Aa ro
HaBenyBa cBefloKoT. KoHTponaTa Haf CBEOKOT e 03 UCKNYUUTETHA BaXKHOCT 3a
BPEMe Ha BKPCTEHOTO UCMUTYBatbE.
[loKonKy 3acTanHWKOT 3Hae AieKa BKPCTEHOTO UCMUTYBatbe Ke pesynTupa co He-
MoBOJHM MHhOPMaLMK, TOj Tpeba ucTUTe fia ce obuae Aa r'1 U3BNeye of CBEAOKOT
ylUTe 33 BpeMe Ha AMPEKTHOTO UCMUTyBake. ONWTo NpaBuno e feKa Hajaobpo
€ CUTE HeMoBO/HU MHAOPMALIMM 14 M3NEe3aT Ha MOBPLUMHA 33 BPEME Ha AMPEKTHUOT
pacnuT, co Len fa ce u3berHe BNeyaToKOT AeKa HeKoj ce 0buayBa HewTo fa
CKpMe 1 ia My Ce OBO3MOXM Ha CBELOKOT fia ro 06jacHM CBOjOT OArOBOP.
3acTanHuKoT He Tpeba [a BpLUM BKPCTEHO UCMUTYBatbE, AOKOJKY TOA He 3Hauu
HWLUTO APYro OCBEH AaBake YLTe efiHa MOXHOCT Ha CBEOKOT [ia o NMOBTOPM
OHa LUTO ro Ka)kan 3a BpeMe Ha AMPEKTHUOT PacruT.
3acTanHMKOT MOpa fAa ro C/ylla OAroBOPOT Ha CBEAOKOT, @ He Aa pa3MMCNyBa
3a ClleiHOTO (NpeaBUAEHO) Npallatbe JOfEKa CBEAOKOT OAroBapa.
MpurosopuTe BO OAHOC Ha hopMaTa Ha MpaluakaTa Mopa fa Ce AaBaaT npej
ucTuTe Aa braaT oaroBopeHu. AKo of NpaLLaHeTo MOXeE fia Ce BUAM AeKa MOXHMOT
ofrosop 61 6un peneBaHTeH MK CO NpeApPacyau, NPUroBOPOT MOPA fia My Npe-
TXOAM Ha 0ZrOBOPOT (A Ce BNOXM BeHaLL, LUTOM MpaLIakeTo Ke b1ae nocTaBeHo
Of ApyruoT 3acTanHuk). OcHoBaTa 3a NPMroBOPOT MOpa fla Ce HaBefe KPaTko 1
KOHKpeTHO. AKO MpallarbeTo OfHaNpen He ja OTKpMBA NOTEHLMjaNHaTa upene-
BAHTHOCT Ha OZIrOBOPOT, a AaIEHUOT OArOBOP € UPeseBaHTeH, Torall U bapareTo
3a 3aHeMapyBatbe Ha OAroBopoT Tpeba fia ce 06jacHM KPaTKO U KOHKPETHO.
3acTanHukoT Tpeba fa BNOXM NMPUroBOp 3a 0OArOBOPUTE KOM He Ce MOBP3aHu o
npalamaTa U Ko COApXaT AMCKyTabunHu TBpaetba. MMaTe npaBo He caMo fa
BNIOXyBaTe MPUrOBOPU, TYKY MOXKETE 0f CYAICKMOT COBET 1 NobapaTe Ha CBEOKOT
[a My Hapeay BHUMATE/HO [ia M CNyLIA M ja OAroBapa Ha npaluatbata. [Jokonky
MPUroBOPOT BO OAHOC Ha hopMaTa Ha CaMOTO Mpalliatbe e NpuchaTeH, Toral 3a-
CTanHWKOT Tpeba fa ro npecopMynMpa NpaLLarbeTo, CO LieN Aa ja eNMMUHMPa He-
npuchatmeaTta dopMa. MpuroBopuTe 3a chopMaTa Ha NpalLarbaTa ce YecTH, Kora
ce paboTu 3a HaBeAyBaUKO Mpallatbe NPY AMPEKTHAOT PACTUT, KOra Of CBEJOKOT
ce bapa fia WneKyn1pa, U1 Kora ce paboTu 3a XMNOTETMUKO MpalLatbe, Koe ce 3a-
CHOBA Ha OfipefieHW NPeTMNOCTaBKM, KOM CE YLUTE He Ce YTBPAEHM U [JOKaXKAHM.
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= [lokonKy He ce paboTu 3a NpMroBop BO OAHOC Ha hopMaTa Ha MpaLLakeTo TyKy
MCTMOT Ce OfIHECYBa Ha COAPXXMHATA HA 04roBOPOT (Ha NPUMep, PeNeBaHTHOCT,
WHopMaLMM OfF BTOPA paKa MTH.) U NPUroBopoT € NpucaTeH o CyaujaTa
(0Alyunn BO KOPMCT Ha CTpaHaTa Koja ro BIOXKWNA NpUroBopOT), TOraLll 3aCTanHUKOT
Tpeba aa pa3Mucau 3a notpebata of ,,NoHyAa 3a Aokas”. CornacHo co loHygaila
30 goKa3, 0/ 3aCTanHUKOT ce bapa fa r'M HaBede Ha 3aMMCHUK MHOpPMaLMUTE U
e/leMeHTUTE 33 KOM Ce MPUroBapa, Taka LITO MOAOLHA anenauuoHUOT Cya Ke
MMa LieN0CHa MOXHOCT Aa YTBPAM Aanu HAaBUCTMHA NPBOCTENEHUOT CYCKU COBET
norpewunn Kora r1 oTpann NoHyAeHuTe [OKa3u BO NOAAPLIKA Ha MPUroBOpOT.

5. MPUroBoPU 3A BPEME HA CYACKUOT NMPOLIEC

Cé pofeka He ce NocTaBM COOABETHA OCHOBA, Ha CBEAOKOT He Tpeba ma My ce
[03BONM Aa CBEAOYM 33 KOHKPETHM peasnHu AoKa3u. 3amaMeTeTe o ClefHOBO:
MpBo, cBenOKOT MOpa Aa ce CMeTa 3a CnocobeH [a CBe10YM 33 0PEefieHM [OKA3MH,
CO TOa LWITO NPBO Ke r'M npenosHae ucTuTe; Bropo, aokasuTe He cMeaT Ha HUKO]
HauuMH oa 6upat MeHyBaHu; u TpeTo, cBefloueeTo Mopa Aa buae peneBaHTHo.
[lokonky ceTo oBa He e MCMOMNHeTo, aflBOKATOT Ha oabpaHaTa Mopa [1a BIOXM
npurosop 1 fa ro npucunm O6BUHUTENCTBOTO Aa 8ocliociiasu coogeeiliHa OCHOEa.
[lokonKy He MOXe [la ce NOCTaBM COO/IBETHA OCHOBAHOCT, TOTall CIeAHUOT YeKop
e fia ce nobapa oA CyCKMOT COBET /1a I'M 3aHEMapy TUe KOHKPETHM [JOKa3u.

HajoCHOBHMTE 1 HajuecTH NPMroBOPHM 3a BpEMe Ha CyACKMOT NPOLLeC ce ClefHuBe:

= MpeneBaHTHOCT (Ha MpuMep, Ha CBELOKOT My 6MI0 MOCTaBEHO MM OArOBOPMN
Ha npallatbe Koe He e 01 MaTepujanHa BaXXHOCT 38 KOHKPETHUOT Cyuyaj);

= HepmocTur Ha 3Haetbe (Ha NpyUMep, Ha CBEAOKOT My 610 MOCTaBEHO MM OArOBOPMN
Ha npallatbe 3a Koe He ro noceayBa COOMIBETHOTO 3Haetbe 3a [la MOXe [1a Ofiro-
BOPM, KaKo, Ha NpuMep, [OKOJKY efleH HAaCTaBHUK 0/] OCHOBHO YUM/IULLITE, KOj
6un cBefoK Ha coobpakajHa Hecpeka, ro npalysaar 3a crneuudukaLmuTe Ha
oapeneH aBToMobun);

= HepocTur Ha 0CHOBaHOCT (Ha Np1Mep, Ha CBE,OKOT My Ce MOCTaByBaaT NpaLlatba
3a HEeKOj KOHKPETeH [IOKYMEHT, MaKo NPeTXofiHO He 6una noTBpaeHa Herosata
aBTEHTUYHOCT M BEpPOOCTOjHOCT);

* BewwTo nMue Bo CBOjCTBO Ha CBEOK KOE [1aBa HECOOBETHO MUCEHbE (HedoCTHr
Ha 3Haetbe) (Ha NpuMep, Kora ofi efleH MeAMLIMHCKM eKCnepT creumjanmsmpaH 3a
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Kapauornoruja, ce 6apa fa Aaae NCUXMjaTPUCKO MUCTEHE 3a cocTojbaTa Ha 06-
BMHETOTO NnLE);

» [lorpewHo HaBefeHu dhakTH (Ha NpuMep, CBEAOKOT NOrPeLiHO HaBeayBa HeKoj
(haKT 3a KOj BeKe MoCTojaT HeOCMOPHM I0Ka3M 3a CNPOTUBHOTO, KaKo, Ha NpuUMep,
KOra CBeJJOKOT TBP/M [ieKa Ce POMMN Ha IPYro MecTo, Pa3fIMuHO O/} OHa HaBeaeHo
BO HEroBMOT MACoLL M U3BOJ, OfI MaTMUYHATa KHUra Ha pojieHuTe);

= CBefoKOT LWNeKyn1pa (Ha npuMep, o CBeAOKOT ce 6apa Aa NpeTrnocTasu Koj bu
MoXen a b1aie 0aroBopoT Ha 0fpeeHo NpaLliatbe, Ha NpUMep, IOKOMKY Of CBE0KOT
ce bapa M1CTIeHbe W NpOLIeHa Ha BPeAHOCTa Ha YKPaeHUOT UMOT M NpeaMeTh);

= CBeOoKOT He e KOMeTeHTeH (Ha NpuMep, Kora CBeOKOT € AeTe MU MEHTA/HO
6onHa nnuHocT);

= CBeoKOT He CBEI0YUM Of COMCTBEHO 3Haeke (Ha NpuMep, CBEAOKOT pacKaxysa
Tyfa U3jaBa UNK TBP/EHE, CO LieN fla Ce [OKaXe BUCTMHATA, OHOCHO (MocpeaHm)
[I0Ka3u Of1 BTOPa paKa);

= Hasepgysatbe (Ha Np1Mep, KOra NMLLETO KOe BPLUM AUPEKTHO UCMIUTYBatkbe Ha COm-
CTBEHMTE CBe[IOLM NPeKy npallatbaTa MM M Cyrepupa u oAroBopure).

6. 10 3ANOBEAU HA BKPCTEHOTO UCTTUTYBAE
OJ1 UPBUHT JAHTEP (IRVING YOUNGER)*3¢

1. bugeiue Kycu

bupete KycH, KoHUM3HM M NpeunsHu. 3owTo? MMprunHa 1: HajsepojaTHo He BM oau
Hajgobpo. Konky noManky BpeMe Ke NOTpOLIKTe, TONKY MOMAJM Ce WaHCHTe ylTe
rnoseKe fia ja BnowwTe cocTojbata. [pnumHa 2: EHOCTaBHOTO BKPCTEHO UCMIUTYBakbE
BO KO€ Ce MOBTOPYBAAT HajBaXXHUTE AENO0BM Of NPMKA3HATa M TOA Ha BaLl HAUYMH Ke
buae MHory nonecHo npucaTteHo M pa3bpaHo oA CyamnjaTa uam nopotata. Bo Tekot
Ha BKPCTEHOTO UCMMTYBatbe HUKOTaLW He Tpeba fa ce obuaysaTe fa npe3eHTMpaTe
M [a YKaXxyBaTe Ha MoBeKe of Tpu NMoeHTH. [IBe MoeHTH ce cekoraw nofobpu on
TpH, a efHa e nofobpa og fe.

2. Yioiupebyeajilie egHociiagHu 360posu
MopoTHUUMTE U cyamnjaTa Bobpo Ke Be pasbepat JOKOMKY ynoTpebyBaTe KpaTku
npaLuakba U eAHOCTaBHM 360poBu. OTKaXeTe Ce Of €TOKBEHTHUTE U COPUCTULMPAHH

136 Pe3yMe of ,,YMETHOCT Ha BKPCTEHOTO McnnTyBatbe® of MpsuHr Janrep (Irving Younger). [en
ofi cepujaTa MoHorpaduu, 6poj 1, usgageHa og Oagenot 3a napHULM nNpu AMepuKaHcKaTa af-
BOKATCKa KOMOpa, M3BafloK Off roBOPOT Ha MpBuHT JaHrep Ha loauwHaTa cpenba Ha AAK Bo
MonTpean, Kanaza Bo asryct 1975 roamHa, koj MoXe fia ce BUAM Ha:

http://www.dayontorts.com/uploads/file/Younger%200n%20Cross—10 %20Commandments.pdf.

@
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360poBM BO MoN3a Ha OHMe ceKojaHeBHWUTE. KaxeTe ,ro Bo3elle aBToMoOMNOT"
HaMecTo ,,Fo yNpaByBalle CBOETO MOTOPHO BO3WNO".

3. Vioiupebyeajitie camo HasegyeauKu lipawara

Mpu BUPEKTHOTO UCTIUTYBAtbE, 3aKOHOT 3abpaHyBa ynoTpeba Ha npaluakba Co Kou
ce cyrepupa ofrosopoT. [IpaBHUKOT He € KOMMEeTeHTeH fa cBeAoYM. [1p1 BKpCTeHOTO
MCMUTYBatbe, 3aKOHOT [03BONYBA ynoTpeba Ha mpallatba CO KOM Ce Cyrepupa of-
rOBOPOT M My OBO3MO)XXYBa Ha 3aCTamMHMKOT [ja CTaBa CONCTBEHU 360pOoBM BO ycTaTa
Ha CBeAoKOT. TOKMy 3aT0a, BKPCTEHOTO UCMMUTYBakbe KOHKPETHO BM A03BOMYBA Aa
ja npe3eMeTe KOHTponaTa Haf CBeJOKOT, ja 0 UCMUTATe Ha HAUMH KOj TOYHO Bue
CTe ro 3aMUCIUNe U Npes cyaujaTa MaM nopoTaTa, Npeky CBeAoKOT, Aa M Npe3eH-
TMpaTe HajBaXXHWUTe paboTu 3a Bac. [loKo/Ky He MoCTaByBaTe KOHTPONMPAHU HaBe-
AYBauKM MNpallatba, Toa ke 0CTaBM MHOTY Npa3eH NpocTop 3a MaHespupatse. LLUTo
ce cnyuu notoa? bu cakan ga pasjacHMMe HeKoNKy paboTu Kou M CMOMHaBTe 3a
BpeMe Ha AupeKTHMOT pacnut? OBMe npallara Ce aHTUTe3a Ha OHa LUTO 3HauM
echeKTUBHO BKPCTEHO UCMUTYBake. Cekoe Npaluake Koe My 03BO/yBa Ha CBEAOKOT
[ia MOBTOPH, Aa 06jaCHM MM ia MOjaCHM HELTO 0 AENOT Ha AMPEKTHOTO UCTITYBatbE,
npeTcTaByBa rpeluka. Kaj cBeokoT MopaTe Aa ro BKyuyuTe aBTOMNMAOTOT M TOj MO-
CTOjaHO Aa ofroBapa CO efjHa cepuja Ha MOTBPLHU OATOBOPYH, OAHOCHO CaMo CO
na, da, pa!

4. bugeile ilogzoitieeHu

Hukoralww He nocTaByBajTe NpaLlarbe, OCBEH AOKO/KY OAHANPe[ He ro 3HaeTe of-
rOBOPOT Ha MCTOTO. BKpCTEHOTO UCMUTYBatbE He e MOAroTBMTENHA BeX6a BO TEKOT
Ha Koja Tpeba Aa ce OTKPMBAAT HOBM (PaKTU M OKONTHOCTU MMM HOBM M3HEHALYBaka
BO TEKOT Ha CyLeHeTo.

5. Cnywajiue gobpo

Cnywajte ro oarosopoT. Kaj Hekow nyre, BKPCTEHOTO UCMIUTYBatbe Ha HEKOj BaXKeH
CBeJOK NpeAun3BKKyBa ronieMa TpeMa. Toa ro 36yHyBa yMOT M MOTOa NaHMKaTa npe-
oBnafysa. Bo TakoB cnyyaj, Tewko e fa ce hopMynMpa 1 fja ce NoCTaBu U NMPBOTO
npaLuatbe, a NOToa NOCTOjaHO Ce MUCNIM Ha CNeJHOTO MpaLlakbe M He Ce CITyLa 0f-
rOBOPOT Ha CBEJOKOT.

6. He ce paciipaeajitie
Bo TekoT Ha BKpPCTEHOTO MCNUTYyBatbe He ce pacnpasajTe co cBepokoT. Kora
OZroBOPOT Ha BALLETO MNpaLlatbe € ancypAeH, TaxeH, MpaLMOHaNeH, KOHTPaAUKTOPeH
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M CIMYHO, 3aCTaHeTe, NPeKMHeTe ro UCMMTYBameTo U cefHeTe. CNpoTUBCTaBeTe ce
Ha MCKYLIEHMETO Ha CBEAOKOT [la My BO3BPaTMTE CO ,KaKO MOXETe [ia ro KaxeTe
TOa, UM KaKo BOOMLUTO MOXETe [a AajeTe TakBa CpaMHa u3jaBa?”. OAroBoport Ha
TaKBOTO Mpalliatbe YeCTo M3MaMyBa peaKLuja NpekKy Koja ce objacHyBa ancypaHocTa
Ha CWTyalMjaTa, a CBeIOKOT ce pexabunutupa.

7. U3beznyeajilie iosiliopyeara

3a BpeMe Ha BKPCTEHOTO MCMUTyBate HUKOrall HeMojTe fa My [03BOSIUTE Ha
CBELOKOT Aa ro MOBTOPYBa OHA LITO FO PeKOn 3a BpeMe Ha AMPEKTHUOT PaChuT.
3owTto? Konky noeke naT UCTOTO Ce MOBTOPYBA, TOMKY C€ MOrONeMM LWAHCUTE
ucToTo Aa buae nosepyBaHo of CTPaHa Ha CyaMjaTa MM Ha nopoTaTa. 3a BpeMe
Ha BKPCTEHOTO UCMUTyBake Tpeba fla ce KopUCTaT Mpallatba KOM HEMaaT HMKaKBa
BPCKa CO AMPEKTHOTO UCMUTyBatbe. BKpcTeHOTO McnuTyBatbe He Tpeba Aa ro creau
MCTOTO CLEHAPMO KaKo M AUPEKTHOTO UCTIUTYBakbE.

8. He go3eonyeajitie My Ha ceegokoili ga objacHyea
3a BpeMe Ha BKPCTEHOTO UCTMTYBakbe HUKOTALL He My 103BOJYBajTe Ha CBELOKOT [a
AaBa Kakeu 6uno objacHyBara. Toa Tpeba fa ro npasu CrpOTMBCTaBEHaTa CTpaHa.

9. OzpaHuyeilie 2o uctuinyeareilio

HeMojTe na cv §o3BONMTE Ja NOCTaByBaTe BULIOK Mpaluatba. 3anpeTe WTOM ja Mno-
CTUrHeTe CBOjaTa NoeHTa. [oHaTaMoLIHaTa aHanu3a M 3aK/y4oKOT OCTaBeTe ro Ha
CyAujaTa unm noportara.

10. Couyeajitie Zu 3axnyyoyuilie 3a 3aepwHuilie 36o0posu

KpajHuTe 3aKTy4oLm U MOEHTH OCTaBeTe ' 3a 3aBpLUHMOT 360p. EcheKToT Ha eaHO
A06pO MOATOTBEHO, jaCHO M eAHOCTABHO BKPCTEHO UCMMUTYBAke, KOE He AaBa U3-
6p3aHu 3aKnyyouu, Hajaobpo ce NoCTUrHyBa U ce 06e3beayBa Npu 3aBpLUHKTE 360-
POBM, KOra Ce 3a0KPY)XyBa LiesIMOT CNyYaj.

Moxebu npasunaTa Ha MpBuHT JaHrep u3rneaaat eqHOCTaBHO, MefyToa THe ce pe-
NeBaHTHU 1 edpeKTUBHM 3a KOj buno akysaTopeH cucteM. Ce pasbupa, Marmjata Ha
YCMELWHOTO BKPCTEHO UCMUTYBatbE, 3aCHOBAHO BP3 MOCTOjaHOTO NMPUAPIKYBake KOH
OBMe NpaBu/a, € Hen3bexHo eHOCTaBHa M CEKOraLl UCTa: MOATOTOBKA M AMCLIMMIMHA.
OHa wTo Moxe Aa ce cchaT o OBMe MpaBuna € PaKToT AeKa CeKoe NMoefUHEYHO
BKPCTEHO MCMUTYBakbe 3aBUCH Of, KOHKpETHaTa Len 1 HaMepa. HuTty egeH cnyvaj
HeMa fa buae LenocHo NpeseHTUpaH M pasjacHeT CaMo NpeKy efieH CBefok, bes
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pa3nuka gamv ce paboTu 3a AMPEKTHO MM BKPCTEHO McnuTyBarbe. HajpobpoTo
LITO MOXe A Ce MOCTUIHE e Aia Ce pa3BujaT M Aia Ce Npe3eHTUPaaT HEKOJKY MOEHTH
KOM Ce peneBaHTHM M KNyYHM 3a YTBpAEHATa Teopuja Ha CyyajoT. Mako Moxebu
TOa U3rneAa NpeMarky 1 NPecKPOMHO, Cenak, Toa OCTaHyBa CyLITUHATA U KpajHaTa
Lien Ha ejHo B06PO U KBANMTETHO BKPCTEHO UCMIUTYBAtbE.
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PJESA 1.
KUNDEREKZAMINIMI SIPAS LIGJIT
TE RITE PROCEDURES PENALE

1. SHQYRTIMI KRYESOR
1.1. Vérejtje hyrése

Reforma e shqyrtimit kryesor me qéllim té ngritjes sé saj né stad gendror té pro-
cedurés paraqet aspekt té réndésishém né konceptin e ri té procedurés penale
gjaté sé cilit né ményré kundérshtuese dhe népérmjet aktiviteteve té paléve do
té prezantohen déshmité dhe né bazé fakteve té vértetuara relevante juridike,
edhe até pas vlerésimit té déshmive té prezantuara, gjyqi do té sjellé aktgjykim té
drejté dhe ligjor,.

Shqyrtimi kryesor karakterizohej me rol dominant té gjyqit i cili kishte pér obligim
ta vértetojé té vértetén materiale, marrjen né pyetje té té akuzuarit, marrjen né
pyetje té déshmitaréve dhe té ekspertéve, e bile edhe prezantimin e déshmive
sipas detyrés zyrtare, té cilat palét aspak nuk i kané propozuar. Tendenca pér
ridefinim té esencés sé shqyrtimit kryesor rrjedh nga konstatimet se né procedurén
ekzistuese penale shqyrtimi kryesor né vend qé té jeté né vend gendror té proce-
durés, né praktiké u shndérrua né stad kontrollues ku kontrollohet e gjithé ajo qé
éshté ndérmarré gjaté hetimit, me ¢’rast trupi gjykues formon géndrim sa i pérket
fajit dhe sanksionit eventaul penal né bazé té akteve té léndés qé jané formuar
gjaté hetimit.

Né Ligjin e ri té procedurés penale,! shqyrtimi kryesor merr karakteristika akuza-
tore, bazohet né aktivitete té paléve qé propozojné dhe prezantojné déshmi, me
¢'rast gjykimi zhvillohet si kontest gjygésor né mes té paléve me kundérshti té
theksuar. Me shqyrtimin kryesor té vendosur né kété ményré, gjyqi éshté i liruar
nga obligimi pér té vértetuar té vértetén materiale gé con kah braktisja e ele-
menteve inkuizitore té cilat krijonin obligim qé gjyqi me vetiniciativé té propozojé

1 “Ligji ekzistues” i referohet Ligjit pér proceduré penale té vitit 1997 me té gjitha ndryshimet
dhe plotésimet e mévonshme, ndérsa ,Ligji i ri“ pér Proceduré Penale i referohet Ligjit pér
Proceduré Penale i cili u soll né vitin 2010.

@
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déshmi. Nga kjo del se barra e déshmimit né konceptin e ri bie mbi palét, me ¢'rast
prokuroria ka pér obligim qé fajin ta déshmojé jashté ¢do dyshimi té arsyeshém.

Megjithaté, duhet té potencohet se shqyrtimi kryesor nuk éshté pastér akuzator,
pasiqé gjyqi e ruan funksionin udhéheqés dhe kontrollues qé éshté me réndési pér
zhvillimin e papenguar té gjykimit, vendosjen pér kundérshtimet gojore té paléve,
parashtrimin e pyetjeve qartésuese personave qé merren né pyetje, mbajtjen e
rendit dhe disiplinés né gjykaté e té ngjashme.

Njékohésisht, ndikimi i hetimit mbi shqyrtimin kryesor, né konceptin e ri dukshém
éshté zvogéluar me pamundésiné qé gjyqi té keté gasje né veprimet qé i kané ndér-
marré palét gjaté procedurés hetimore, gjegjésisht gjaté veprimeve hetimore té
mbrojtjes, pasiqé trupi gjykues nuk ka gasje né aktet qé pérmbajné deklarata,
gjegjésisht njoftime nga persona me té cilat kané kontaktuar palét, por ka gasje
vetém né procesverbalet me deklarata té dhéna né seancé déshmuese dhe déshmi
materiale té dorézuara né favor té akuzés.

Si karakteristika mé té réndésishme té shqyrtimit kryesor do té mund té pérmendeshin:

= braktisja e obligimit qé gjyqi ta vértetojé té vértetén materiale dhe té mbledhé
déshmi sipas obligimit zyrtar,

= futja e elementeve akuzatore (té paléve) né kushte kur ka mungesé té porotés
klasike,

= aktivitet té paléve pérkundrejt pasivitetit té gjyqit né procedurén déshmuese,

= potencimi i drejtésisé procedurale né vend té vértetimit té sé vértetés materiale,

= mundési mé té médha pér barabarési té arméve dhe kundérshtim i theksuar.

1.2. Procedura penale akuzatore

Qéllimi i reformés né pjesén e shqyrtimit kryesor éshté pérpilimi i procedurés pe-
nale moderne, né té cilén do té respektohen té drejtat dhe lirité e njeriut, mirépo
e cila njékohésisht do té jeté mjaft efikase dhe do té mundésojé shkarkim té gjyqit
nga obligimi sipas detyrimit zyrtar qé veté ta zbardhé rastin.

Forma akuzatore e procedurés penale bazohet né rolin aktiv té paléve né mbled-
hjen dhe prezantmin e déshmive. Procedura kundérshtuese akuzatore implemen-
tohet népérmjet konceptit té kundérekza-minimit (respektivisht té pyeturit té
kryqézuar), pasi qé ky lloj i procedurés mund realizohet me sukes vetém nése ekzis-
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ton pérgatitje solide e paléve pér gjykim, prezantim i afté dhe i qarté i rastit para
gjyqit, marrja né pyetje e déshmitaréve té cilét veté i kané propozuar, mirépo edhe
té pyeturit e kryqézuar e déshmitaréve qé i ka propozuar pala kundérshtare,
parashtrimi né kohé i kundérshtimeve ndaj pyetjeve té parashtruara, pércjellje ak-
tive e gjithé asaj gé ndodh né gjykaté. Me fjalé té tjera, té pyeturit e krygézuar
paraqet pjesé té gjykimit kur mbrojtési i pyet déshmitarét e propozuar nga pala
tjetér dhe té pyeturit e krygézuar duhet té kuptohet si stad i procedurés, e jo
vetém si metodé e marrjes né pyetje.’

Procedura akuzatore mundéson kundérshti té theksuar, barazi té mundésive pro-
cedurale té paléve gjaté procedurés, transparencé dhe proceduré té drejtpér-
drejté, si dhe ballafagim té argumenteve, né ¢'ményré mundésohet vértetimi i
fakteve relevante juridike té cilat jané té réndésishme pér sjelljen e akgjykimit
ligjor dhe té drejté.

Si vérejtje ndaj llojit té pérzier té procedurés gjygésore theksohet pamundésia e
pércaktimit té sé vértetés materiale si dhe pranimi i instituteve anglosaksone ka
pér pasojé kthimin e fokusit prej té vértetés kah drejtésia procedurale. Teorité qé
insistojné né drejtési nisen nga ajo se gjykimet nuk jané ményré e sigurt pér ta
zbuluar té vértetén, pasiqé e vérteta pér até se cka ka ndodhur né té vérteté sh-
pesh nuk mund té merret vesh, e prandaj éshté shumé me réndési qé té sigurohet
proceduré e drejté pér zgjidhje té kontesteve penale.’

Koncepti i cili e preferon drejtésiné procedurale e potencon kundérshtimin si
metodé té prezantimit té tezave té prokurorisé dhe té mbrojtjes, me ¢'rast e
vérteta mé sé miri do té zbulohet nése iniciativa pér zbulimin dhe prezantimin e
déshmive u lihet paléve, ndérsa vlerésimi i déshmive i besohet gjyqit i cili do té
keté rol té vlerésuesit dhe gjykuesit pasiv dhe té paanshém.

Gara akuzatore para gjyqgit éshté njé lloj i vecanté i lojés né té cilén jo gjithmoné
fiton e vérteta. Prandaj thuhet se sistemet akuzatore fokusohen te déshmitg,
ndérsa ato kontinentale te e vérteta.

Megjithaté, pérmenden vérejtje dhe rreziqe té cilat paragiten edhe te procedura
akuzatore - sistemet akuzatore me pjesémarrjen e theksuar té paléve né déshmimin

2 Marcus Stone, Cross-examination in Criminal Trials, Tottel Publishing, 2009, Marcus Stone,
Cross-examination in Criminal Trials, Tottel Publishing, 2009, fq.1.

3 Dr. Gordan Kallajxhiev, Futja né pérdorim e procedurés penale té akuzés me té pyeturit e
krygézuar, RMDPK, TNK. 2/2009, fq. 285-312.

4 Kallajxhiev/ Raigevig-Vuckova/ Dimitrovski/ Vitanov/ Trajanovska, Rirregullimi i shqyrtimit
kryesor né Republikén e Magedonisé, RMDPK, 2-3/2008, fq. 213-234.

@
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e rastit té tyre kané problemet e tyre né pércaktimin e té sé vértetés, qofté pér
shkak se, njéra apo té dyja palét, mund me qéllim té fshehin déshmi relevante pér
arsye taktike, apo pér shkak se njéra palé (zakonisht i akuzuari) mund té keté qasje
joadekuate te mjetet dhe dija eksperte qé kérkohen si baraspeshé ndaj argu-
menteve té palés tjetér.

Koncepti i drejtésisé nénkupton gjykim né té cilin déshmité qé i nénshtrohen tes-
timit kundérshtues do té prezantohen para gjyqit té paanshém. E drejta e té
akuzuarit pér proceduré té drejté né kété ményré éshté e drejté pér té pasur
mundési té ndershme pér t'u mbrojtur ndaj akuzave shtetérore.® Nga ana tjetér, e
drejta pér prezantim nga ana e mbrojtjes e avancon dhe e nxit kérkimin e té sé
vértetés,” ndérsa nevoja qé té zhvillohen dhe té prezantohen faktet, konsiderohen
si ¢éshtje fundamentale pér integritetin dhe besueshmériné e publikut né legjis-
lacionin penal.®

2. ROLIIPALEVE DHE | GJYQIT NE SHQYRTIMIN KRYESOR

Koncepti i ri i shqyrtimit kryesor supozon rol aktiv té paléve nga té cilat kérkohet
jo vetém dije, por edhe pérvojé, aftési, mendjemprehtési, precizitet dhe bindsh-
méri né pérgatitjen dhe prezantimin e déshmive para gjyqit. Eshté shumé me
réndési té theksohet se té pyeturit e kryqézuar kérkon respektim té rregullave pér
lejueshméri dhe relevancé té déshmive, pa marré parasysh se pér cilén palé né
proceduré béhet fjalé.’ Prandaj, teza e ndjekjes, gjegjésisht e mbrojtjes, mund té
bazohet vetém né déshmité té cilat gjyqi i ka lejuar si relevante dhe me respektim
té rregullave procedurale pér propozim dhe prezantim té déshmive. Kjo éshté e
nevojshme qé pala té mund ta ndértojé rastin e saj né ményré té drejté, mirépo
poashtu qé edhe t'u kundérvihet me kohé dhe né ményré té drejté veprime-ve qé
i propozon, gjegjésisht qé i ndérmerr pala kun-dérshtare.

Modeli i procedurés akuzatore me té pyeturit e krygézuar kérkon nivel té larté té
etikés profesionale té paléve né proceduré, qé del nga kodekset e sjelljes, té tra-
dités dhe té praktikés.'

5 Shih: J. McEVAN, Adversarial and Inquisitorial Proceedings, so: R. BULL/ D. CARSON (Eds.)
Handbook of Psychology in Legal Contexts, Wiley, Chichester, 1995.

¢ Shih: Chambers v. Mississippi, 410 U.S. 284, 294-95.

7 Shih: Taylor v. Illinois, 484 U.S., 400, 408-09.

8 Shih: United States v. Nixon, 418 U.S. 683, 709 (1974).

? Stone, citat, fq. 2.

10 Stone, citat, fq. 2.

@
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Prokuroria ka rol dukshém té ndryshuar sipas sistemit té ri té procedurés penale.
Nga ajo pritet qé té jeté organ udhéheqés gjaté procedurés hetimore né krahasim
me organet e tjera me autorizime hetuese, ndérsa gjaté procedurés té jeté palé
aktive, obligimi kryesor i sé cilés éshté qé ta déshmojé fajin. Prokuroria e ka barrén
e déshmimit té fajit dhe obligimin qé té zbulojé, té propozojé dhe té prezantojé
déshmi me té cilat déshmohet faji i té akuzuarit jashté ¢do dyshimi té arsyeshém.
Nga aspektii etikés profesionale té prokuroréve, éshté shumé me réndési qé ata ta
paraqesin rastin me géllim qé t'i nduhmojné gjyqit qé té sjellé aktgjykim té drejté,
e jo prezantimi i rastit té jeté i orientuar kah sjellja e aktgjykimit ndéshkues.'!

Né funksion té déshmimit té fajit, prokuroria mbledh déshmi materiale, bisedon
me déshmitaré potencialé, ndérmerr ekspertizé gjaté procedurés hetimore, propo-
zon mbajtje té seancés déshmuese nése vleréson se jané plotésuar kushtet pér
njé gjé té tillé té cilat i parasheh LPP, ndérsa déshmia éshté me réndési té vecanté
pér “tezén e akuzés”.

Roli aktiv qé pritet nga prokuroria supozon profesio-nalizim té prokuroréve pér
marrje né pyetje té perso-nave gjaté shqyrtimit kryesor. Kjo éshté posacérisht me
réndési, pasiqé né sistemin e deritanishém, marrjen né pyetje pér nevojat e
prokurorisé, né masén mé té madhe, e bénte gjyqi.

Sistemi i ri i shqyrtimit kryesor kérkon nga prokurori ndértim té rastit népérmjet
pérgjigjeve té marra nga déshmitarét dhe ekspertét, qé paraqet aftési né formulimin
e pyetjeve dhe sistematizimin e tyre né njé térési koherente, mirépo poashtu edhe
pérgatitje solide pér t'u ndérlidhur me pyetjet e pérgjigjeve té marra mé herét, por
megjithaté né kuadér té konceptit té pérgatitur té pyetjeve qé duhet té parashtrohen.

Prokuroria, gjithashtu, duhet té luajé rol té suksesshém gjaté té pyeturit té
krygézuar té déshmitaréve té mbrojtjes duke i shfrytézuar anét e dobéta té “tezés
sé mbrojtjes” té cilat i ka vérejtur prokurori gjaté té pyeturit té drejtpérdrejté té
déshmitarit nga mbrojtési. Prokurori duhet té jeté i vetédijshém se déshtimi i tij
qé ta vértetojé fajin, gjegjésisht déshtimi pér té prezantuar déshmi bindése para
gjyait, con drejt sjelljes sé aktgjykimit lirues, qé do té thoté déshtim absolut i
prokurorisé.

11 Stone, citat, fq. 3.
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Mbrojtja duhet té jeté e pérgatitur jashtézakonisht miré qé t'i kontestojé théniet e
prokurorisé, t'i diskreditojé déshmitarét e prokurorisé gjaté té pyeturit té kryqézuar,
té zbulojé dhe té propozojé déshmi me té cilat do ta mbéshtesé “tezén e mbrojtjes”.
Mbrojtja duhet té vlerésojé se a do té béjé pranim té fajit, a do té propozojé,
gjegjésisht a do té pranojé iniciativé pér té filluar procedurén pér marréveshje pér
pranim té fajit me prokurorin publik, respektivisht a do té paraqitet i akuzuari né
rolin e déshmitarit né rastin e tij personal.

Mbrojtja do té duhet me kohé, né ményré té sukse-sshme dhe efikase té ndérmarré
veprime hetimore né dobi té mbrojtjes, té pérgatitet pér kundérvénie té argu-
menteve ndaj rastit qé e ka prezantuar prokuroria.

Duke e respektuar etikén profesionale, mbrojtési duhet té pérmbahet dhe té mos
prezantojé déshmi té rrejshme/té pavérteta, gjegjésisht té mos kontestojé déshmi
té vérteta té cilat i ka prezantuar prokurori.*?

Edhe nga mbrojtési pritet qé té béjé realizim té sukesshém, fillimisht té té pyeturit
té drejtpérdrejté, e pastaj edhe té té pyeturit té kryqézuar. Do té jeté shumé me
réndési qé avokati t'i “gjuajé” gabimet e prokurorisé, ta shfrytézojé pasiguriné e
déshmitaréve té prokurorisé, me ndihmén e késhilltaréve tekniké ta zvogélojé
vlerén déshmuese té ekspertizés qé nuk éshté né favor té té akuzuarit, té béjé
kundérshtime gojore posa té konsiderojé se éshté parashtruar pyetje e pale-
jueshme, apo se nga déshmitari kérkohet mendim e jo perceptim dhe té ngjashme.

Pér heré té paré, gjyqi do té njihet me rastin gjaté shqyrtimit kryesor, duke pasur
parasysh procedurén hetimore jokundérshtuese. Gjyqi éshté arbitér pasiv i cili do
ta pércjellé prezantimin e déshmive qé i kané propozuar palét e ai i ka pranuar,
do té kujdeset pér udhéheqgje korrekte té procedurés, pér rend dhe disipliné né
gjykaté, pér respektim té autoritetit dhe dinjitetit té pjesémarrésve né proceduré.
Me afirmimin e té akuzuarit si subjekt aktiv me té drejta té fugishme gjaté proce-
durés, gjyqi u lirua nga raporti paternalist ndaj té akuzuarit, me ¢'rast gjyqi duhet
té aktivizohet vetém atéheré kur mbrojtja do té tregohet e paafté né rolin e saj.

Gjyqi tanimé nuk e ka pér obligim té propozojé dhe té prezantojé déshmi, mirépo
LPP parasheh vetém njé mundési, kur pas pérfundimit té procedurés déshmuese, e
me propozim té paléve apo sipas detyrés zyrtare, gjyqi mund té urdhérojé super ekspertizé
me géllim té eliminimit té kundérthénieve né konstatimet dhe mendimet e ekspertéve

12 Stone, citat, fq. 3.
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apo profesionistéve, té dhéna gjaté procedurés déshmuese. Ky pérjashtim éshté

paraparé me géllim gé té eliminohen kundérthéniet e vérejtura né konstatimet e

ekspertéve dhe profesionistéve, por jo edhe né deklaratat e déshmitaréve.

Té gjitha aspektet e pérmendura gé e definojné rolin e gjygit, mund té& numérohen

né njérin nga funksionet e méposhtme té gjyqit:

= kontrollues - kujdeset pér parashtrimin dhe prezantimin e ligjshém té déshmive,
vendos pér pyetjet dhe kundérshtimet e lejuara dhe té palejuara té paléve,

= udhéheqés - pranon propozime té déshmive nga palét, vendos pér fuginé e tyre
déshmuese dhe udhéheq me procesin e prezantimit té tyre,

= garantues - kujdeset pér respektimin e té drejtave dhe lirive themelore edhe
té té akuzuarit edhe té pjesémarrésve té tjeré né proceduré.’

3. TE PYETURIT E DREJTPERDREJTE, TE KRYQEZUAR DHE PLOTESUES
3.1. Vérejtje té pérgjithshme

Me qéllim qé té fitohet njé pasqyré e ploté pér ményrén e marrjes né pyetje, pér do-
methénien dhe thelbin e té pyeturit té kryqézuar, duhet té arsyetohen tre format
e mundshme té marrjes né pyetje té cilat plotésohen né mes vete dhe pérbéjné njé
térési. Pér shkak té rolit aktiv té paléve gjaté marrjes né pyetje, té tre format duhet
té analizohen dhe té arsyetohen nga aspekti i rolit té prokurorit dhe té mbrojtésit.

Me qéllim qé marrja né pyetje té jeté e suksesshme, duhet qé secila palé ta pérgatisé
déshmitarin e saj pér té pyeturit e drejtpérdrejté, e posagérisht pér té pyeturit e
krygézuar, e cila éshté e réndésishme pér kredibilitetin e déshmitarit si personalitet,
mirépo edhe pér vlerén déshmuese té deklaratés sé dhéné. Gjaté késaj, nga déshmitari
nuk pritet qé té japé deklaraté té rrejshme, té thoté gjéra té pavérteta né dobi té palés
qé e ka propozuar, por duhet g€ ai té pérgjigjet né ményré precize né pyetjet gjaté té
pyeturit té drejtpérdre;jté, té jeté i sigurt dhe i geté, té mos hutohet gjaté té pyeturit
té kryqézuar, té mos tregojé pasiguri, jokonsekuencé né deklaraté e té ngjashme.

Duhet té theksohet aftésia e paléve gé pyetjet té cilat i parashtrojné té ndérlidhen
me até qé e ka théné paraprakisht personi i cili merret né pyetje, e megjithaté ato
té jené né kontekst té pyetjeve té pérgatitura mé paré, qé e shtjellojné dhe e vérte-
tojné tezén qé e pérfagéson vet pala, té koncentrohen né njé aspekt, e pasi ai aspekt

13 Kallajxhiev/Raigevig-Vugkova/Dimitrovski/Vitanov/Trajanovska, Rirregullimi i shqyrtimit
kryesor né Republikén e Magedonisé, citat.
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té vértetohet, té sqarohet dhe té elaborohet detajisht, té kalohet né pyetje qé ndér-
lidhen me ndonjé aspekt tjetér té ngjarjes qé shkon né favor té palés e cila pyet.

Palét duhet té jené dégjues té kujdesshém qé té jené pyetés té miré. Kjo do té thoté
se duhet me kujdes té vecanté té pércillen pérgjigjet qé i jep personi gjaté té pyeturit
té drejtpérdrejté, i cili zhvillohet si tregim i perceptimeve qé i ka déshmitari pér ng-
jarjen, qé té mund té pérpilohen pyetjet sugjestive gjaté té pyeturit té krygézuar.

Palét duhet té mésohen qé té mos manifestojné emocione gjaté marrjes né pyetje
si pér shembull, nervozé, shpejtim, padurim gé té dégjohet déshmitari deri né
fund, huti, skugje, harresé, mospérgatitje e té ngjashme.

Nga ana tjetér, duhet té dihet si té shfrytézohen kéto manifestime te déshmitari,
posacérisht kur ai hutohet, kur mundohet té mos japé pérgjigje direkte né pyetjen
e parashtruar, kur nuk i kujtohet se ¢’ka théné sakté gjaté té pyeturit té drejtpér-
drejté, kur né vend té percepcionit do té fillojé té japé mendime dhe interpretime
personale gé nga ai nuk priten, e ai as qé éshté kompetent pér njé gjé té tillé.

3.2. Té pyeturit e drejtpérdrejté

Té pyeturit e drejtpérdrejté éshté forma e paré e marrjes né pyetje qé shérben pér

fitim té njohurive pér ngjarjen népérmjet marrjes né pyetje té déshmitaréve nga

pala gé i ka propozuar si déshmitaré né procedurén konkrete penale. Té pyeturit

e drejtpérdrejté nénkupton:

= marrje né pyetje té déshmitaréve té propozuar nga veté pala,

= parashtrim té pyetjeve té shkurtra gé té merren pérgjigje té plota nga déshmitari,

= pyetjet duhet té strukturohen sipas fakteve té rastit dhe té ndérlidhen me
pérgjigjet e dhéna paraprakisht,

= déshmitarét duhet té pérgatiten pér marrje né pyetje pasiqé té pyeturit e drejt-
pérdrejté pyetje éshté bazé e té pyeturit té kryqézuar.

Ményra e parashtrimit té pyetjeve - pyetjet nuk duhet té jené sugjestive, por duhet
té jené té shkurtra dhe té kérkohet nga personi i cili merret né pyetje té tregojé,
té sqarojé, gjegjésisht té pérshkruajé se cka di pér ngjarjen.

Gjaté té pyeturit té drejtpérdrejté pritet elaborim nga personi gé merret né pyetje,
prandaj edhe pyetjet jané té pérgjithshme. Népérmjet té té pyeturit té drejtpérdrejté



4» ‘CROSS EXAM 02 AL [R3] 24.02.2011 13:24 Page 19 @

KUNDEREKZAMINIMI - DORACAK PER PROFESIONISTET 19

duhet té jepet pérgjigje pér aspektet e ngjarjes qé japin pérgjigje pér pyetjet: kush
éshté autori i ngjarjes inkriminuese, ku dhe kur sakté ka ndodhur ngjarja, si éshté
kryer vepra penale dhe me ké ka vepruar autori i veprés, né ¢faré ményre éshté kryer
vepra, pérse éshté béré ajo, gjegjésisht cili éshté motivi i veprés, cka i ka parapriré
ngjarjes, cili éshté (dhe a ka sadopak) kontributi i viktimés pér kryerjen e veprés, cilat
jané pasojat e veprés, gjegjésisht cfaré pasojash ka shkaktuar vepra dhe té ngjashme.

Té pyeturit e drejtpérdrejté éshté bazé pér té pyeturit e kryqézuar, gjegjésisht
pyetjet gjaté té pyeturit té drejtpérdrejté ndérlidhen me até gé e ka théné personi
gjaté té pyeturit té drejtpérdrejté.

Vecanérisht problematike éshté situata kur déshmitari qé e ka propozuar pala,
gjaté té pyeturit té drejtpérdrejté shndérrohet né té ashtuquajtur déshmitar
armiqésor (hostile witness), gjegjésisht né déshmitar té palés kundérshtare. Né sit-
uaté té keétillg, pala qé e ka propozuar déshmitarin mund té thirret né deklaratén
qé personi ia ka dhéné pyetésit né stadin paraprak té procedurés (procedurén het-
imore gjegjésisht veprimeve hetimore té mbrojtjes) dhe mund té kérkojé nga gjyqi
té vazhdojé me té pyturit té kryqézuar té déshmitarit.

Té pyeturit e sérishém té drejtpérdrejté realizohet pasi qé pala kundérshtare e ka
marré né pyetje déshmitarin gjaté kundérekzaminimit dhe gjaté té njéjtés e ka
nxitur déshmitarin qé té pérgjigjet né pyetje pér fakte pér té cilat déshmitari aspak
nuk éshté pyetur gjaté té pyeturit té drejtpérdrejté, gjegjésisht kur ka arritur qé
Pér njé pjesé ta zvogélojé vlerén déshmuese té deklaratés qé e ka dhéné déshmi-
tari gjaté té pyeturit té drejtpérdrejté.

3.3. Té pyeturit e kryqézuar/Kundérekzaminimi

Té pyeturit e kryqézuar paraget mundési gé té merren né pyetje déshmitarét gé i
ka propozuar pala kundérshtare. Kjo formé e marrjes né pyetje kérkon pérgatitje
té vecanté, aftési, rutiné dhe pérvojeé.

Té pyeturit e kryqézuar ka té béjé me até qé déshmitari e ka théné gjaté té pyeturit té
drejtpérdrejté. Me fjalé té tjera, deklarata e déshmitarit gjaté té pyeturit té drejtpér-
drejté paraget bazé pér pyetjet qé do té parashtrohen gjaté té pyeturit té kryqézuar.
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Qéllim i té pyeturit té krygézuar - zvogélimi i vlerés déshmuese té deklaratés qé e
ka dhéné déshmitari gjaté té pyeturit té drejtpérdrejté. Eshté gabim gé né kon-
ceptin e té pyeturit té kryqézuar diskreditimi té lidhet me personalitetin e déshmi-
tarit, né ¢'ményré béhet defokusim nga pérmbajtja e deklaratés te karakteri i personalitetit
té déshmitarit. Kredibiliteti né fakt ka té béjé me ményrén se si do ta trajtojé gjyqi
njé déshmi té caktuar, e jo si do ta trajtojé personalitetin e déshmitaréve.

Népérmijet té té pyeturit té krygézuar, déshmitari duhet té paragitet né drité té per-
sonit qé éshté gjykuar mé paré té cilit nuk mund t'i besohet, té potencohen disa
mangési té tija fizike si pér shembull, shikim apo dégjim i dobésuar, aftési té
zvogéluara motorike dhe té ngjashme, nése kjo éshté e réndésishme né aspekt té
fakteve pér té cilat éshté deklaruar gjaté té pyeturit té drejtpérdrejté.

Eshté me réndési qé té krijohet pérshtypja se deklarata e dhéné gjaté té pyeturit
té drejtpérdrejté nuk éshté konzistente deri né fund, ka paqartési, fakte gé nuk
ndérlidhen njéri me tjerin, deklarata éshté joprecize, pérmban supozime té désh-
mitarit dhe té ngjashme.

Népérmjet té té pyeturit té kryqézuar pérgénjeshtrohet teza e palés kundérshtare.

Eshté me réndési té vecanté aftésia qé déshmitari i palés kundérshtare té futet
né “akull té hollé” dhe té futet dyshim né reputacionin e tij, edhe até jo né kuptim
té asaj se ka dhéné deklaraté té rrejshme, por se nuk éshté plotésisht i sigurté né
até gé e ka théné gjaté té pyeturit té drejtpérdrejté.

Gjaté té pyeturit té kryqézuar shfrytézohet deklarata qé e ka dhéné déshmitari
gjaté té pyeturit té drejtpérdrejté dhe duke u nisur nga kéto arsye, gjithmoné
parashtrohen pyetje sugjestive. Pyetjet jané té gjata dhe pérmbajné pérkujtim té
asaj qé e ka théné déshmitari gjaté té pyeturit té drejtpérdrejté.

Pérgjigjet gjaté té pyeturit té kryqézuar jané té shkurtra, mé shpesh nga déshmi-

Wy "

tari kérkohet qé té pérgjigjet me “po” ose me “jo”.
Déshmitarit nuk duhet t'i lejohet asnjé lloj sqarimi gjaté té pyeturit té kryqézuar.

Té pyeturit e kryqézuar ka pér géllim ta vértetojé ose ta pérgénjeshtrojé até qé
éshté théné mé paré, dhe nuk éshté bazé pér elaborime dhe sqarime té reja.

14 Stone, citat, fq. 61-62.
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NE rast se té pyeturit e krygézuar éshté i suksesshém, pason té pyeturit e drejt-
pérdrejté plotésues, ku pala gé e ka propozuar déshmitarin do t'i mundésojé atij
qé té japé sqarime plotésuese.

Gjaté té pyeturit té kryqézuar secila palé duhet té koncentrohet te ato fakte qé i
ka théné déshmitari gjaté té pyeturit té drejtpérdrejté e té cilat jané né favor té
tezés vetjake, gjegjésisht vértetohen disa thénie té palés qé e bén marrjen e
kryqézuar né pyetje. Ekziston rast kur gjaté té pyeturit té drejtpérdrejté, déshmi-
tari ka dhéné mendimin e tij pér disa fakte qé nuk jané né favor té palés kundér-
shtare, mirépo gjaté té pyeturit té kryqézuar pala kundérshtare do té arrijé qé nga
déshmitari té marré pérgjigje pér fakte té tjera, pér té cilat déshmitari ka njohuri
dhe té cilat jané né favor té palés gé e bén té pyeturit e krygézuar.

Té pyeturit e kryqézuar kérkon pérgatitje té vecanté, bashképunim té avokatit me
klientin, puné me déshmitarét vetjaké me géllim qé té pérgatiten pér té pyeturit
e kryqézuar nga pala kundérshtare.

Cdo pyetje nga té pyeturit e krygézuar duhet té keté qéllim té qarté pérfundimtar
- pala duhet ta dijé se cka déshiron té arrijé dhe duhet gé mé paré ta dijé pérgjigjen
qé do ta marré nga personi gé merret né pyetje.

Mbrojtja duhet té vlerésojé se a do ta pyesé né formé té krygézuar ndonjé désh-
mitar apo jo. Gjaté késaj, éshté i réndésishém vlerésimi se gjaté té pyeturit té
kryqézuar, sa do té vértetohen apo do té kontrollohen fakte té caktuara qé jané
té réndésishme pér mbrojtjen.

Eshté mjaft me réndési qé pala e cila pyet né formé té kryqézuar, té vlerésojé se
né cilin moment té ndalet me té pyeturit e kryqézuar - kur nga déshmitari do ta
marré pérgjigjen qé éshté shumé e réndésishme pér tezén vetjake té rastit. Té pye-
turit e kryqézuar ka efekt mé té madh kur arrihet géllimi pér té cilin pala ka ven-
dosur gé personin ta pyesé né formé té kryqézuar.”

Té pyeturit e kryqézuar mund té mos realizohet nése mbrojtési vleréson se kjo
éshté né interes té mbrojtjes.

15 Kur té pyeturit e kryqézuar do té pérfundojé me deklaraté qé éshté né favor té tezés sé palés
qé e bén té pyeturit e krygézuar, kjo le pérshtypje té madhe te gjyqi pér déshmitarin konkret,
Stone, citat, fq. 59.

@
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3.4 Té pyeturit plotésues

Té pyeturit plotésues paraget pyetje té sérishme té drejtpérdrejté té déshmitarit
pasi qé ai éshté pyetur né formé té krygézuar nga pala kundérshtare.

Té pyeturit plotésues éshté e kufizuar né até qé ka gené subjekt i té pyeturit té kryqézuar.
Té pyeturit plotésues shihet si korrigjues i té pyeturit té kryqézuar.'¢

Kété formé té marrjes né pyetje e bén pala qé e ka propozuar déshmitarin edhe
até pér sa i pérket fakteve té cilat kané gqené subjekt i té pyeturit té kryqézuar,
mirépo té cilét nuk jané pérmendur aspak apo jané elaboruar né ményré té
pagarté gjaté té pyeturit té drejtpérdrejté.

Qéllimi i té pyeturit plotésuese - té sqarohen arsyet pér mospérputhjen e
deklaratés sé dhéng, té pérmirésohet reputacioni i déshmitarit, qé éshté luhatur
gjaté té pyeturit té krygézuar (pogese njé gjé e tillé éshté e mundur), té manifesto-
het siguri dhe bindshméri e déshmitarit, té pérmirésohet ajo qé gjaté té pyeturit
e kryqézuar pala kundérshtare ka arritur ta luhaté, gjegjésisht ta pérgénjeshtrojé.

Té pyeturit plotésues duhet té fillojé me pyetjen qé déshmitari té sqarojé se pse
nuk ka gené né pérputhshméri me deklaratén e dhéné mé parg, pse até qé ka dalé
si rezultat i té pyeturit té krygézuar nuk e ka théné gjaté té pyeturit té drejtpér-
drejté. Né kété ményré déshmitarit i mundésohet qé ta pérmirésojé gabimin dhe
ta kompletojé deklaratén, si dhe ta rikthejé kredibilitetin e tij, besimin né dekla-
ratén e dhéné dhe se ajo gé e ka théné éshté e vérteté. Né fund té té pyeturit ploté-
sues parashtrohen pyetje me té cilat potencohen faktet kyce té rastit té cilat jané
vértetuar dhe té cilat jané né favor té palés gé e realizon té pyeturit plotésues.

3.5. Marrja né pyetje e té akuzuarit

Mbrojtja ka mundési té vendosé se a do té paragitet i akuzuari né rolin e déshmi-
tarit né rastin e tij personal. Askush nuk mund ta detyrojé té akuzuarin qé té désh-
mojé né rastin e tij personal. Vendimi qé i akuzuari té déshmojé duhet té sillet pas
vlerésimit té kujdesshém té déshmive té propozuara, shkallés sé pérgjegjésisé pe-
nale, duhet té kihet parasysh rrezikun qé e mban me vete té pyeturit e krygézuar
e té akuzuarit, kur domosdo do té paragiten aspekte gé cojné kah vetakuzimi.

16 Stone, citat, fq. 4.
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Déshmia né rastin personal nuk ka pér géllim pranimin e fajit dhe nuk paraget prezan-
tim té pranimit té krimit. Eshté e kundérta, i akuzuari paraqitet né rolin e déshmitarit
né raste kur mbrojtja ka argumente té fugishme kundér akuzés sé parashtruar dhe do
té vlerésojé se népérmjet té marrjes né pyetje té té akuzuarit, kéto argumente do té
prezantohen para gjygit né ményré mé efikase dhe mé té suksesshme.

Nése i akuzuari vendos qé té déshmojg, pér té vlejné té njéjta rregulla si edhe pér
déshmitarét - pas té pyeturit té drejtpérdrejté pason té pyeturit e krygézuar, e
sipas nevojés edhe té pyeturit plotésues pér njé pjesé té pérgjigjeve té dhéna.

Prokuroria mund ta diskreditojé té akuzuarin si personalitet (varésité e tij, dénimet e
méparshme, prind i keq, bashkéshort i keq, qytetar i keq, person me kualitete té
dyshimta morale, aktivitete té dyshimta biznesi dhe té ngjashme) vetém gjaté té pye-
turit té kryqézuar, gjegjésisht vetém nése i akuzuari paragitet né rolin e déshmitarit
né rastin e tij personal. Né té kundértén, prokuroria nuk ka mundési té pérmendg as-
pekte nga jeta e méparshme e té akuzuarit me géllim té diskreditimit té tij.

4. SHQYRTIMI KRYESOR SIPAS LPP

Shqyrtimi kryesor sipas Ligjit té ri pér proceduré penale nuk i ka karakteristikat e
procedurés sé pastér akuzatore té llojit anglosakson, duke pasur parasysh faktin
se shqyrtimi nuk udhéhiqet si kontest i paléve para porotés e cila vendos pér fajin
e té akuzuarit, kurse gjyqi éshté térésisht pasiv, por prezantimi i déshmive né
shqyrtimin kryesor zhvillohet para trupit gjykues gé éshté kompetent té vendosé
pér fajin, por edhe ta pércaktojé sanksionin penal.

Me té drejté thuhet se gjyqi, i cili éshté pérgjegjés pér sjelljen e aktgjykimit té
ligishém, patjetér té keté vegla minimale njohése né aspekt té pércaktimit té bazés
faktike té rastit pér té cilin duhet té gjykojé. Prandaj, né masé té madhe kufizohen
elementet inkuizitore, dhe éshté gabim té thuhet se ato jané braktisur né térési.'’

Pjesa mé e madhe e zgjidhjeve té propozuara me Ligjin e ri pér proceduré penale
né kété pjesé jané marré nga Ligjet pér proceduré penale té Bosnjé dhe Hercegov-
inés dhe té Italisé.*®

17 Kallajxhiev, Futja né pérdorim e procedurés penale akuzatore me té pyeturit e kryqézuar, citat
18 Shih: R. BARBERINI/ A. XHORXHETI, Shqyrtimi kryesor i akuzés, Materiale nga projekti
Tuining i prokurorisé publike pér kriminalitet té organizuar, Ohér/Shkup, 2009.
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4.1. Fillimi i shqyrtimit kryesor
Fjalét hyrése té paléve

Shayrtimi kryesor fillon me mbajtjen e fjaléve hyrése. Né vend té leximit té aktakuzeés,
qé deri tani ishte momenti i fillimit té shqyrtimit kryesor, sipas Ligjit té ri pér proceduré
penale, leximi i aktakuzés éshté zgjeruar né dhénien e fjalés hyrése nga ana e paditésit
si veprim i paré qé konsiderohet fillim i shqyrtimit kryesor. Fjalén e paré hyrése e mban
paditési, e mé pas mbrojtja, gjegjésisht mbrojtési apo i akuzuari. Sipas rolit procedural
qé e kané palét dhe barrés sé déshmimit, prokurori publik ka pér detyré qé té mbaijé fjalé
hyrése, ndérsa mbrojtja vet vleréson se a do té japé fjalé hyrése apo do té pérmbahet
nga njé mundési e kétillé procedurale. | akuzuari ka té drejté té mos mbaijé fjalé hyrése.

Sa i pérket pérmbaijtjes sé fjaléve hyrése, LPP pérmban njé dispozité té pérgjithé-
suar se palét né fjalét hyrése mund té theksojné se cilat fakte vendimtare kané
ndérmend t'i déshmojné, t'i pérmendin déshmité qé do t'i prezantojné dhe t'i pér-
caktojné céshtjet juridike té cilat duhet té zgjidhen.

Né praktikén anglosaksone, géllimi i fjaléve hyrése éshté qé pala t'i paragesé as-
pektet kryesore té cilat do té jené subjekt i déshmimit, cilét déshmitaré do té
thirren, cilat déshmi do té propozohen dhe cilat fakte do té déshmohen me désh-
mité e propozuara, supozimet qé duhet té vértetohen apo té kontestohen dhe pér
cfaré pérfundimi do té pérpiget pala gjaté gjykimit.

Fjalét hyrése nuk jané mjet pér diskreditim té té akuzuarit, prandaj LPP né ményré
té preré ndalon qé né fjalét hyrése té prezantohen fakte pér gjykimet e méparshme
té té akuzuarit.

Duke e potencuar rolin e fjaléve hyrése si prezantim jokundérshtues i “tezés vet-
jake té rastit”, palét nuk mund t'i shfrytézojné fjalét hyrése pér deklarim sa i pérket
konstatimeve dhe déshmive té ofruara nga pala kundérshtare.

Fjalét hyrése, zakonisht, nuk jané té kufizuara sa i pérket kohézgjatjes. Né kuadér
té rolit udhéheqés té kryetarit té trupit gjykues gjaté shqyrtimit kryesor, éshté
paraparé gé ai, megjithaté, té mund t'i kufizojé fjalét hyrése té paléve me njé ko-
hézgjatje té caktuar.
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| démtuari nuk mban fjalé hyrése, mirépo nése i démtuari apo i autorizuari i tij jané té pran-
ishém né shqyrtimin kryesor, kané té drejté té paralajmérojné kérkesé pronésore-juridike.

Udhézim pér té akuzuarin pér té drejtat e tij dhe mundésité procedurale

Deklarata e té akuzuarit, edhe pse me té drejté konsiderohet si njéra nga déshmité mé
té réndésishme né procedurén penale, ka status tjetér né kontekst té shfrytézimit té
saj si burim i njohurive pér ngjarjen penale, varésisht nga natyra e procedurés ndéshki-
more.”? Késhtu pér shembull, né procedurén ndéshkimore angleze, i akuzuari mund té
heqé doré nga e drejta e tij pér té heshtur, dhe nése do, mund té japé deklaraté para
gjyqit dhe né até rast ai shndérrohet né “déshmitar né ¢éshtjen e tij personale”, i cili si
edhe déshmitarét e tjeré i nénshtrohet obligimit qé ta flasé té vértetén.”

Sipas LPP, pas fjalés hyrése té paditésit, kryetari i trupit gjykues i ka kéto obligime:

= té bindet se i akuzuari e ka kuptuar akuzén (sipas nevojés éshté i obliguar qé
shkurtimisht ta paragesé pérmbajtjen e akuzés né ményré té thjeshtésuar dhe,
pér té akuzuarin, né ményré mé té kuptueshme),

= ta udhézojé té akuzuarin pér té drejtén qé té heshté apo té japé deklaratg,

= ta késhillojé té akuzuarin gé me kujdes ta ndjeké ecuriné e shqyrtimit kryesor,

= t'i tregojé té akuzuarit se mund té prezantojé déshmi né mbrojtje té tij, t'u
parashtrojé pyetje té bashkakuzuarve, déshmitaréve dhe ekspertéve dhe té japé
vérejtje sa i pérket deklaratave té tyre dhe

= ta ftojé té akuzuarin qé té deklarohet pér té gjitha veprat penale té akuzés se
a ndihet fajtor apo jo.

4.2. Procedura déshmuese
Renditja e déshmive dhe ményrat e marrjes né pyetje

Duke e pasur parasysh rolin e paléve gjaté shqyrtimit kryesor dhe barrén e désh-
mimit, LPP e pércakton renditjen sipas sé cilés prezantohen déshmité edhe até:
= déshmité e akuzés dhe déshmité qé ndérlidhen me kérkesén pronésore-juridike,
= déshmité e mbrojtjes,

= déshmité e akuzés pér pérgénjeshtrim té déshmive té mbrojtjes (repliké) dhe

= déshmité e mbrojtjes si pérgjigje ndaj pérgénjeshtrimit (dupliké).

19 Shih: Kallajxhiev, Futja né pérdorim e procedurés penale akuzatore me té pyeturit e
krygézuar, citat V. BAYER, Kazneno procesno pravo, odabrana poglavja, knjiga I: Uvod u teoriju
kaznenog procesnog prava, Zagreb, 1995, 269; D. KRAPAC, Kazneno procesno pravo, Il izdanje,
Narodne novine, Zagreb, 2003, 356-364.

2 Njésoj.
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Procedura déshmuese fillon me prezantimin e déshmive qé i ka propozuar
prokurori e gjyqi i ka pranuar. Déshmité e prokurorisé kané té béjné me fajin dhe
sanksionin penal si dhe kérkesén pronésore-juridike té té démtuarit, interesat e
té cilit i pérfagéson prokurori. Procedura déshmuese pastaj vazhdon me prezantim
té déshmive té mbrojtjes, e mé pas paraqgiten déshmité si repliké me té cilat
prokuroria i pérgénjeshtron déshmité e mbrojtjes, gjegjésisht duplika - déshmité
me té cilat mbrojtja i pérgjigjet pérgénjeshtrimit té prokurorisé. Eshté e qarté se
ruhet privilegji gé mbrojtja ta keté fjalén e fundit (favor defensionis).

Nga renditja qé éshté pércaktuar né kété ményré shihet qarté se nuk ka déshmi
qé prezantohen me propozim té gjyqit, né ¢’'ményré definitivisht braktiset obligimi
i deritanishém qé gjyqi té propozojé déshmi sipas detyrés zyrtare, pér shkak té
nevojés qé té pércaktohet e vérteta materiale si kusht pér té gjykuar.

Gjaté prezantimit té déshmive lejohet té pyeturit e drejtpérdrejté, té kryqézuar
dhe plotésues, me ¢'rast té pyeturit e drejtpérdrejté e bén pala qé e ka propozuar
déshmitarin, gjegjésisht ekspertin apo késhilltarin teknik, té pyeturit e kryqézuar
e bén pala kundérshtare, ndérsa té pyeturit plotésues pérséri e bén pala gé e thirr
déshmitarin gjegjésisht ekspertin.

LPP parasheh mundési qé kryetari i trupit gjykues dhe anétarét e tij té mund t'i
parashtrojné pyetje personit qé merret né pyetje, mirépo pasi té pérfundojé marrja
né pyetje nga palét. Ky rregull éshté pranuar pér shkak té frikés se nése i mundé-
sohet kryetarit té trupit gjykues dhe anétaréve té tij qé déshmitarit, ekspertéve
apo té akuzuarit t'i parashtrojné pyetje né cdo moment, do té ekzistojé rrezik real
qé gjykatésit, né praktiké ta mbizotérojné hapésirén e marrjes né pyetje, té vazh-
dojné me praktikén e vjetér té marrjes né pyetje dhe té béhen bartés kryesor té
marrjes né pyetje, né vend qé kété rol ta kené palét. Me kété kufizim potencohet
se pyetés kryesoré jané palét, ndérsa kryetari dhe anétarét e trupit gjykues mund
té parashtrojné pyetje pasi té keté pérfunduar té pyeturit e krygézuar, gjegjésisht
té pyeturit plotésues (pogese ka pyetje plotésuese).

Rregullat e gjyqit né procesin e prezantimit té déshmive

Me braktisjen e rolit té pyetésit aktiv, gjyqit i mbetet qé me pérpikéri t'i zbatojé
tre funksionet e lartpérmendura: garantues, kontrollues dhe udhéheqés. Realizimi
i tyre né masé té madhe vjen né shprehje mu gjaté shqyrtimit kryesor.



4» ‘CROSS EXAM 02 AL [R3] 24.02.2011 13:24 Page 27 @

KUNDEREKZAMINIMI - DORACAK PER PROFESIONISTET 27

Né procesin e prezantimit té déshmive gjyqi i ka kéto obligime:

= ta kontrollojé ményrén dhe renditjen e marrjes né pyetje té déshmitaréve dhe
té ekspertéve dhe prezantimin e déshmive, duke mbajtur llogari qé procedura
té jeté efikase dhe ekonomike,

= té refuzojé prezantim té déshmisé pér té cilin konsideron se éshté e panevo-
jshme dhe pa domethénie pér [éndén dhe pér kété té japé sqarim té shkurtér,

= té miratojé té pyeturit e krygézuar, nése pér shkak té deklaratés qé e jep désh-
mitari gjaté shqyrtimit kryesor, ai nuk mund mé té konsiderohet si déshmitar i
palés qé e ka propozuar,

= té kujdeset pér lejueshmériné e pyetjeve, validitetin e pérgjigjeve, marrjen e
drejté né pyetje dhe arsyeshmériné e kundérshtimeve,

= gjaté prezantimit té déshmive kujdeset pér dinjitetin e paléve, té té akuzuarit,
té déshmitaréve dhe té ekspertéve.

Pérveg sipas vlerésimit vetjak, gjyqi vepron edhe né bazé té kundérshtimeve té

paléve. Né fakt, pas kundérshtimit gojor nga palét, me aktvendim, gjygi mund:

= té ndalojé ndonjé pyetje apo ndonjé pérgjigje té ndonjé pyetjeje qé tanimé
éshté parashtruar, nése e vleréson si té palejueshme apo si irelevante ose

= té ndalojé parashtrim té pyetjeve qé né vete pérmbajné edhe pyetje edhe
pérgjigje, pérvec gjaté té pyeturit té krygézuar.

Marrja né pyetje e déshmitarit

Rregullat e marrjes né pyetje té déshmitaréve parashohin obligim pér kryetarin e
trupit gjykues qé para se té fillojé marrja né pyetje e déshmitarit, t'ia térheqé vére-
jtjen pér obligimin gé gjyqit t'ia thoté gjithé até qé e di pér [éndén, e poashtu edhe
se déshmia e rrejshme éshté vepér penale. Para déshmimit nga déshmitari mund
té kérkohet qé té betohet.

Marrja né pyetje béhet sipas rregullave pér té pyeturit e drejtpérdrejté, té
kryqézuar dhe plotésues.

Déshmitarét e marré né pyetje mbeten né gjyq, nése kryetari i trupit gjykues nuk
vendos qé t'i lirojé apo t'i largojé pérkohésisht nga gjykata. Me propozim té paléve
apo sipas detyrés zyrtare, gjygi mund té urdhérojé qé déshmitarét e marré né
pyetje té largohen nga gjykata dhe mé voné pérséri té ftohen dhe pérséri té mer-
ren né pyetje né prani apo né mungesé té déshmitaréve apo ekspertéve té tjeré.
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Nése né shqyrtimin kryesor merret vesh se déshmitari nuk mund té vijé para gjyqit
apo se ardhja e tij éshté véshtirésuar mjaft, mund té vendosé qé ai té merret né
pyetje népérmijet lidhjes pér video-konferencé sipas dispozitave té LPP. Gjyqi éshté
i obliguar qé t'i lajmérojé palét dhe té démtuarin né ¢’kohé dhe né ¢'vend do té
merret né pyetje déshmitari, me géllim gé ata té jené té pranishém dhe té mund
té realizohet marrja né pyetje.

Né kontekst té obligimit té gjyqit qé té kujdeset pér dinjitetin e déshmitaréve,
LPP parasheh mundési qé kryetari i trupit gjykues ta paralajmérojé, gjegjésisht ta
dénojé me té holla, pjesémarrésin né proceduré apo cilindo person tjetér qé i kér-
cénohet, e ofendon apo e rrezikon siguriné e déshmitarit. Me propozim té paléve,
gjyqi mund t'u urdhérojé organeve policore té ndérmarrin masa té nevojshme pér
mbrojtje té déshmitarit. Nése gjaté kércénimit, ofendimit apo rrezikimit té sigurisé
sé déshmitarit éshté kryer verpé penale qé ndiget sipas detyrés zyrtare, gjyqi pa
vonesé e informon prokurorin publik kompetent.

Marrja né pyetje e ekspertit dhe e késhilltarit teknik

Ngjashém sikur edhe te déshmitari, edhe gjaté marrjes né pyetje té ekspertit,
kryetari i trupit gjykues éshté i obliguar qé t'ia térheqé vérejtjen ekspertit pér
obligimin gé ta thoté mendimin e tij né ményré té qarté dhe né pérputhje me rreg-
ullat e profesionit, dhe t'ia térheqé vérejtjen se deklarata e rrejshme pér konsta-
timin dhe mendimin e tij paraget vepér penale. Edhe nga eksperti mund té
kérkohet qé té betohet para fillimit té marrjes né pyetje.

Nése ndonjéra nga palét kérkon qé eksperti té merret né pyetje né shqyrtimin
kryesor, konstatimi dhe mendimi me shkrim do té pranohet si déshmi materiale
vetém nése eksperti qé e ka pérgatitur konstatimin dhe mendimin ekspert ka
dhéné deklaraté né shqyrtimin kryesor dhe éshté dhéné mundésia qé ai té merret
né pyetje né formé té kryqézuar.

Ekspertét e marré né pyetje mbeten né gjykaté, nése kryetari i trupit gjykues nuk
vendos t'i [éshojé apo pérkohésisht t'i largojé nga gjykata. Me propozim té paléve
ose sipas detyrés zyrtare, gjyqi mund té urdhérojé qé ekspertét e marré né pyetje
té largohen nga gjykata dhe mé voné pérséri té thirren dhe pérséri té merren né
pyetje, né prani apo né mungesé té déshmitaréve apo ekspertéve té tjeré.
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Dispozitat pér marrjen né pyetje té ekspertit né ményré adekuate zbatohen edhe
kur merret né pyetje késhilltari teknik.

Marrja né pyetje e té akuzuarit
| akuzuari mund té merret né pyetje vetém nése pér kété ekziston propozim nga mbrojtja.

Para se té fillojé marrja né pyetje, gjyqi éshté i obliguar gé té akuzuarin ta udhézojé
pér té drejtat e parapara me LPP.

Né rast ku mbrojtja do té propozojé qé té merret né pyetje i akuzuari, ai merret
né pyetje sipas rregullave pér té pyeturit e drejtpérdrejté, té krygézuar dhe ploté-
sues, si edhe personat e tjeré né proceduré. | akuzuari nuk mund t'i shmanget té
pyeturit té krygézuar nése éshté dhéné propozimi qé ai té merret né pyetje.

Nése né shqyrtimin kryesor i akuzuari nuk jep deklaraté apo jep deklaraté té
ndryshuar pér fakte apo rrethana té caktuara, prokurori publik mund té kérkojé
té lexohet apo té riprodhohet deklarata e té akuzuarit qé e ka dhéné gjaté marrjes
né pyetje té té akuzuarit nga prokurori publik apo né prani té tij, e me ¢'rast té
akuzuarit i éshté térhequr vérejtja se deklaratat e incizuara mund té shfrytézohen
mé voné gjaté procedurés.

Trupi gjykues, me pérjashtim, mund té vendosé qé i akuzuari pérkohésisht té largo-
het nga gjykata, nése i bashkakuzuari apo désh-mitari refuzon té japé deklaraté
né prani té tij apo nése rrethanat thoné se né prani té tij nuk do ta thoté té
vértetén. Pasi té kthehet né gjykaté, té akuzuarit do t'i lexohet deklarata e té
bashkakuzuarit, gjegjésisht déshmitarit.

Pérjashtim nga prezantimi i drejtpérdrejté i déshmive

Eshté rregull qé déshmité té prezantohen sipas principit té drejtpérdrejté dhe
gjithmoné kur déshmimi i njé fakti bazohet mbi até se dikush e ka paré até, ai
duhet personalisht té& merret né pyetje gjaté shqyrtimit kryesor, pérveg né rastet
kur merret né pyetje déshmitari i mbrojtur.

Marrja né pyetje nuk mund té zévendésohet me lexim té procesverbalit nga
deklarata gé ai e ka dhéné mé paré, e as me deklaraté me shkrim.



4» ‘CROSS EXAM 02 AL [R3] 24.02.2011 13:24 Page 30 @

30

Megjithatg, LPP parasheh disa pérjashtime té principit té drejtpérdrejté:

= deklaratat e déshmitaréve té dhéna né procedurén hetimore dhe deklaratat e
mbledhura né kuadér té veprimeve hetimore té mbrojtjes mund té shfrytézohen
gjaté té pyeturit té kryqézuar apo gjaté pérgénjeshtrimit té konstatimeve té
prezantuara apo gjaté dhénies pérgjigje ndaj pérgénjeshtrimit, me géllim té
pércaktimit té vértetésisé sé ndonjé deklarate dhe kredibilitetit té personave
qé merren né pyetje,

= procesverbalet me deklarata té dhéna né seancé déshmuese, me vendim té
gjyqit mund té prezantohen si déshmi me lexim apo riprodhim,

= nése pas fillimit té shqyrtimit kryesor paragiten indikacione, né bazé té té cilave
mund té vihet né pérfundim se ndaj déshmitarit ka qené e ushtruar dhuné, se
éshté kércénuar, se i jané premtuar para apo ndonjé pérfitim tjetér, gé té mos
déshmojé apo té déshmojé rrejshém gjaté shqyrtimit kryesor, deklaratat e désh-
mitarit té dhéna para prokurorit publik né proceduré paraprake, me vendim té
gjyqit mund té prezantohen si déshmi,

= procesverbalet me déshmité e dhéna para prokurorit publik, me vendim té
gjyqit, mund té prezantohen si déshmi me lexim apo reproduktim, nése personi
qé e ka dhéné deklaratén ka vdekur, éshté sémuré psikikisht apo edhe pérkundér
té gjitha masave té parapara me ligj, ai ka mbetur i pakapshém.

Plotésim i procedurés déshmuese

Pas mbarimit té procedurés déshmuese, ekziston mundésia qé té kérkohet
plotésim i saj. Propozim pér plotésim té procedurés déshmuese mund té japin
palét dhe i démtuari sa i pérket déshmive qé ndérlidhen me rrethana té reja qé
jané paraqitur gjaté shqyrtimit kryesor.

Pas mbarimit té procedurés déshmuese, e me qéllim té ménjanimit té
kundérthénieve né konstatimet dhe mendimet e ekspertéve apo profesionistéve,
gjyqi, me propozim té paléve apo sipas detyrés zyrtare, mund té pércaktojé super
ekspertizé. Super ekspertizén gjyqgi mund ta pércaktojé né ményré elektronike me
zbatim té rregullit té zgjedhjes sé rastésishme nga regjistri i ekspertéve, né prani
té paditésit dhe té mbrojtésit.

Nése pas pérfundimit té procedurés déshmuese nuk jepen propozime pér plotésim
té saj apo nése propozimi i paléve refuzohet nga gjyqi, kryetari i trupit gjykues do
té shpallé se procedura déshmuese ka pérfunduar.



4» ‘CROSS EXAM 02 AL [R3] 24.02.2011 13:24 Page 31 @

KUNDEREKZAMINIMI - DORACAK PER PROFESIONISTET 31

4.3 Fjalét pérmbyllése dhe pérfundimi i shqyrtimit kryesor

Pas pérfundimit té procedurés déshmuese pasojné fjalét pérmbyllése. Pérveg
paléve dhe mbrojtésit, fjalé pérmbyllése mban edhe i démtuari. Pér dallim nga
fjalét hyrése té cilat i mbajné vetém palét dhe mbrojtésit, i démtuari mban fjalé
pérmbyllése né té cilén flet pér faktet qé jané té réndésishme pér kérkesén proné-
sore-juridike gé e ka béré gjaté shqyrtimit.

Nése akuzén e pérfagésojné mé shumé prokurorg, ose i akuzuari ka mé shumé
mbrojtés, té gjithé mund té mbajné fjalé pérmbyllése, mirépo nuk guxojné té
pérsériten dhe mund té kufizohen sa i pérket kohézgjatjes sé fjalimit, me géllim
qé t'i iket zgjatjes sé panevojshme té procedurés né fazén e saj pérfundimtare.

Pas fjaléve pérmbyllése, kryetari i trupit gjykues shpall se shqyrtimi kryesor ka pér-
funduar dhe me procesverbal e konstaton kohén e pérfundimit té shqyrtimit.

Pas pérfundimit té shqyrtimit kryesor, trupi gjykues térhiget pér késhillim dhe
votim pér té sjellé aktgjykimin.

5. RREZIQET

Né kuadér té rreziqeve pér zhvillim té suksesshém té shqyrtimit kryesor akuzator
me rol aktiv té paléve dhe pozité pasive té gjyqit, vémendje té vecanté meriton
brenga pér mospérvojén e paléve sa i pérket asaj se cka do té thoté pérgatitje e
suksesshme e |éndés para gjyqit. Nga palét pritet qé té ushtrojné miré gjaté pér-
gatitjes sé déshmitaréve pér té pyeturit e drejtpérdrejté dhe té krygézuar, té pér-
gatisin pyetje sipas réndésisé dhe |émisé, té parashohin se cilat pyetje do t'i
parashtrojé pala kundérshtare gjaté té pyeturit té kryqézuar, poashtu probleme
jané edhe pérvoja e pamjaftueshme gjaté vlerésimit se a duhet té merret né pyetje
né formé té krygézuar ndonjé déshmitar i palés kundérshtare apo jo, serioziteti i
mbrojtjes gjaté vlerésimit se a duhet té paragitet i akuzuari né rolin e déshmitarit né
rastin e tij personal, a té angazhohet késhilltar teknik apo jo, realizimi i suksesshém i
veprimeve hetimore gé jané né dispozicion té mbrojtjes dhe shfrytézimi i mundésive
ligjore qé gjaté késaj té ndihmohen nga prokurori publik, gjegjésisht gjyqi.
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Eshté mé se e garté se do té nevojitet trajnim intensiv dhe gjithépérfshirés i
prokuroréve dhe avokatéve pér metodat e reja té punés gé priten nga ata, opera-
tivitet mé i madh i prokuroréve, pér té cilét duhet té pranohet se jané té papérvojé
né marrjen né pyetje té personave, pasigé deri tani kété gjé, pér nevojat e tyre, e
bénte gjykatési.

Do té jeté me réndési gé edhe gjyqi ta kuptojé rolin e ri té arbitrit pasiv sa i pérket
prezantimit té déshmive, e njékohésisht té pérkujdeset pér realizim té funksionit
té trefishté, qé sipas LPP pritet nga ai.

Koncepti i té pyeturit té krygézuar mundéson qé gjaté procedurés akuzatore mé
lehté té vihet né pérfundim pér arsyeshmériné dhe vértetésiné e njé déshmie té cak-
tuar, gjegjésisht té vlerésohet “pesha” e saj nga aspekti i fakteve relevante.
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PESA2. o )
MARRJA E DESHMITAREVE NE PYETJETE
DREJTPERDREJTA, TE KRYQEZUARA DHE PLOTESUESE

1. HYRJE

E drejta pér té marré né pyetje déshmitarét kundra njé personi né njé seance té
hapur gjygésore, éshté e drejté themelore. Deklarata e OKB-sé pér té Drejtat e
Njeriut garanton “té drejtén e barazisé sé ploté pér dégjim gjyqésor té drejté dhe
publik si dhe instrumente té tjera pér té drejtat e njeriut si¢ jané: Konventa Evropi-
ane pér té Drejtat e Njeriut dhe Marréveshja Ndérkombétare pér té Drejtat Civile
dhe Politike garantojné té drejtén pér dégjimin e déshmitaréve kundér njé individi
si dhe ftesén e déshmitaréve né pyetje?'. Ményra se si béhet njé gjé e tillé varet
nga modeli i gjykimit qé aplikohet. Dallime té médha ekzistojné mes qasjeve té
sistemeve té ligjit zakonor/kundér-shtues/ligjit té akuzés dhe té drejtés civile/té
pérmbajtur/hetuese né seancat penale.

Eshté formuar njé divergjencé historike né mes sistemeve gé jané pasojé e sistemit
inkuizitor té seancés gjyqésore dhe atyre qé jané pasojé e sistemit kundérshtues.
Modelet kundérshtuese normal paragesin seanca gjygésore té udhéhequra nga
njé zyrtar gjyqésor dhe prezantim té provave nga ana e paléve pjesémarrése né
rastin e dhéné. Né seancat kundérshtuese, né njé juri gjykuese, juria e vendosur
pércakton fajésiné dhe gjykatési dénon té pandehurin pasi juria ta keté dhéné
verdiktin e fajésisé. Megjithatg, jashté Shteteve té Bashkuara té Amerikés, njé
numér i madh i rasteve penale té gjykuara me juridiksion té té drejtés zakonore
jané proceduar pa juri.

Sistemet e sé drejtés civile né ményré mé tipike pérfagésojné sisteme ku njé ose
mé shumé gjykatés béjné dégjimin e rastit né shkallén e paré, nga ndonjéheré me
anétaré té vendosur té jurisé té cilét asistojné panelin gjyqésor. Pér shembull,
gjykatat italiane té Assizesé, qé béjné dégjimin e shkeljeve mé serioze, jané té pér-
béra nga dy gjykatés dhe nga gjashté anétaré té jurisé. Gjykatat e Anglisé dhe Uell-
sit né Britani té Madhe kané népunés drejtésie té vendosur dhe té ndihmuar nga

2 Neni 10 in Deklaratés sé KB pér té Drejtat e Njeriut, Neni 6 (1) dhe (3) i KEDNJ, Neni 14 i MNDCP.

@



4» ‘CROSS EXAM 02 AL [R3] 24.02.2011 13:24 Page 36 @

36

népunés me kualifikim drejtésie né gjykatat e magjistratéve ku béhet dégjimi i
shumicés sé rasteve.

Né seancat gjyqésore kundérshtuese kurrfaré dosje apo skedar me prova nuk sig-
urohet pér gjykaté. Né vend té saj, gjykata bén dégjimin e provave gojore té dhéna
nga palét pjesémarrése pér secilin rast. Gjykata, ose sé paku fakt-gjetési né rastin
e jurive té vendosura, zakonisht pritet qé té mos keté dijeni pér rastin para se té
fillojé seanca gjyqésore.

Seancat gjyqésore kundérshtuese té rasteve penale favorizojné principin e désh-
misé gojore. Palét i ftojné déshmitarét e tyre dhe i marrin né pyetje. Pasi qé njéra
palé té mbarojé me marrjen né pyetje té déshmitaréve té vet, pala (ose palét)
kundérshtare mund gé t'i béjné pyetje té kryqézuara déshmitarit.

Né disa sisteme té cilét pérdorin procedura gjygésore kundérshtuese gjykatat
mund té ftojné déshmitarét e tyre, por kjo né pérgjithési mund té ndodhé né
rrethana té jashtézakonshme (edhe pse né rastet qé nuk jané penale né juridik-
sionet e té drejtés zakonore nuk éshté e pazakonshme gé gjykatat té emérojné
eksperté pér dhénien e provave pér ¢éshtje kontestuese té cilat kérkojné eksper-
tizé teknike). Gjykatat e té drejtés zakonore aplikojné rregulla rigoroze pér pran-
imin e provave né seancat gjyqésore penale, e aplikohen rregulla pak sa me té
relaksuara pér rastet qé nuk jané penale.

Né sistemet hetuese seancat gjygésore mé shumé pérgendrohet né provén me
shkrim, si¢ jané deklaratat e dhéna gjaté fazés sé hetuesisé sé zbatuar, nga ana e
gjykatésit hetues ose ato nga prokurori ose hetuesit. Skedari jepet né gjyq né
formé té provés. Déshmitarét mund té ftohen, mirépo zakonisht gjykata merr né
pyetje déshmitarét para se palét té béjné njé gjé té tillé. Gjyqgi ose palét mund té
sjellin déshmitarét e tyre né gjykaté®. Por nuk éshté jo e zakonshme té kérkohet
nga déshmitarét vetém té konfirmojné déshminé e dhéné gjaté fazés hetimore.

Rregulla rigoroze pér renditjen e prezantimit té provave aplikohen né seancat
gjygésore penale né sistemet e té drejtés zakonore. Né seancat penale prokuroria
prezanton provat e veta dhe né fund té “rastit” té vet gjyqi sjell vendim nése i pan-
dehuri ka rast pér t'u pérgjigjur (rasti prima facie) qé do té thoté nése ata mund té
dénohen né bazé té provave té prezantuara. Rasti né fjalé mund té pérfundojé
nése gjykata vendos se nuk éshté rast prima facie, qé do té thoté se prokuroria
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nuk ka prezantuar prové pér secilin element té akuzés, dhe me té vértetuar té késaj,
rasti pérfundon. Nése gjykata vendos kundér té pandehurit, mbrojtja mund té
kérkojé prova pérfshiré kétu edhe ftesén e té pandehurit té japé déshmi (ose, né disa
sisteme, té japé deklaraté pa dhéné betimin). | pandehuri nuk e ka patjetér té kérkojé
prova; né vend té saj, pas fjalés pérfundimtare té prokurorit, adresuar trupit gjykues,
mbrojtja mund té parashtrojé se prokuroria nuk e ka mbéshtetur rastin e saj me
prova pértej dyshimeve té bazuara, pavarésisht se gjyqi éshté i kénaqur me ekzis-
timin e njé rasti prima facie. | pandehuri qé jep déshmi llogaritet si njé déshmitar.

NE rast se mbrojtja thérret njé rast, né pérfundim té tij, prokurorisé mund - edhe pse
kjo rrallé ndodh né praktiké - t'i lejohet té sjellé prové kundérshtuese. Rregulla rig-
oroze mbizotérojné né rast se lejohet njé gjé e tillé. Kjo éshté pér shkak se prokuroria
mban barrén e provés, andaj nuk duhet té lejohet qé “rasti té ndahet” duke pritur
deri sa mbrojtja té sjellé rastin né vend dhe pastaj té kérkojé pérgjigje pér té.

Seancat gjygésore hetuese jané mé “té rrjedhshme” pér nga natyra e tyre. Né
pérgjithési nuk ekziston “rast i prokurorisé”, nuk ekziston testim pér “raste qé nuk
jané prima facie” né ¢'rast déshmitarét e cilésdo palé apo ato té gjykatés té ftohen
sipas ¢farédo renditjeje. Gjyqtari mund ta angazhojé edhe té pandehurin né dialog.
Mund té kérkohet nga ai t'i komentojé déshmité. | pandehuri mund té japé edhe
deklarata spontane gjaté seancés gjyqésore. Procedurat nuk ndahen.

Sistemet kundérshtuese, gjithashtu, kané rregulla shumé mé strikte sa i pérket
dorézimit té déshmive. Né sistemet e té drejtés zakonore, me preferencén e tyre pér
formén orale té provave, thashethemet (si deklarata té dhéné jashté gjykatés) llog-
ariten té papranueshme edhe pse jané béré shumé pérjashtime prej rregullave té
pérgjithshme kundrejt thashethemeve. Seancat gjygésore né sistemet e té drejtés
civile jané mé fleksibile né lejimin e provave té thashethemeve gé mund té sillen né
seancé. Né fund té fundit, prapéseprapé mund té arrihet njé rezultat i njéjté, edhe
pse sistemet e té drejtés civile mund té lejojné qé né provat e veta té keté mé shumé
thashetheme, éshté gjykata ajo e cila duhet té vlerésojé kredibilitetin dhe besuesh-
mériné (nése éshté konfirmuar) dhe pastaj t'i jepet provés pesha e nevojshme.

NE seancat e té drejtés zakonore, i pandehuri, pérvec rasteve kur nuk éshté i pérfa-
gésuar, nuk merr pjesé aktive né seancé. Sistemet kundérshtuese njohin principin
e unitetit té mbrojtésit me klientin gé do té thoté se ata flasin njézéri. Avokati
mbrojtés prezanton rastin, merr né pyetje déshmitarét dhe dorézon paragitjet
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ligjore. | pandehuri i jep udhézime avokatit mbrojtés kur paragitet nevoja pér njé
gjé té tillé. Ai, né disa sisteme, mund té japé deklaraté pa dhéné betimin.

Né sistemet kundérshtuese viktimat ose “té démtuarit” ose “démtuesit” nuk jané
palé té céshtjes dhe né pérgjithési nuk kané té drejté té paragiten. Disa sisteme,
megjithatg, lejojné pjesémarrjen e viktimés né fazén e shgiptimit té dénimit, por
zakonisht pérmes dhénies sé provés ose dhénies sé deklaratave qé ofrojné pérvijim
té ményrés sé ndikimit té veprés penale tek ata. Duke pérdorur ményrén e kon-
trastit, palét e grindura né sistemet hetuese mund té marrin pjesé né seanca si
palé né vete. Né disa sisteme atyre iu lejohet té ftojné déshmitaré né seancé.

NE pérgjithési, né sistemet e té drejtés zakonore ose kundérshtuese, nuk kérkohet
nga gjykata qé té kérkojé té vértetén, por mé shumé té zbulojé rezultate pér
provat e prezantuara nga palét e pérfshira né rast. Seancat gjygésore né sistemet
hetimore, si pér krahasim kané pér qéllim gé té zbulojné té vértetén dhe gjyqtari
hetues/ prokurori/ hetuesi kané pér detyré qé té kérkojné pér déshmité favorizuese
pér té pandehurin.

Procedurat gjygésore kundérshtuese gjithnjé e mé shumé po aplikohen né sistemet
civile ose hetuese. Italia dhe Bosnja e Hercegovina jané shembujt mé té ri té siste-
meve hibride ose té modeleve té pérziera ku aplikohen procedurat kundérshtuese.

Njé sistem hibrid ose i pérzier mund té kombinojé veti edhe té sistemit hetues
edhe té atij kundérshtues. Pér shembull, sistemi i Bosnjés tani éshté i udhéhequr
nga pala né ményré qé palét pjesémarrése né seancé té prezantojné rastet e veta
duke ftuar déshmitarét e vet dhe duke ofruar dokumentet e veta pér prova.
Megjithaté, pér dallim nga seancat e té drejtés zakonore, né Bosnjé e Hercegoviné
renditja rigoroze e prezantimit té provave sé pari prokuroria e pastaj mbrojtja)
mund té shmanget nga ana e palés e cila fton déshmitarét jashté renditjes. Né
pérmbylljen e rastit té mbrojtjes prokurorisé i lejohet qé té paragesé prova shtesé
nése shprehé déshiré té tillé, gé do té thoté se té pandehurit jo domosdo kané
njohuri pér pérmasat e rastit kundér tyre para se té fillojné me rastin e tyre.
Gjykata mund té marré né pyetje déshmitarét né ¢do kohé gjaté dhénies sé désh-
mive dhe madje té ftojé edhe déshmitaré té vet, vecanérisht déshmitarét eksperté.
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Té pandehurit i lejohet qé té luajé rol aktiv né seancén gjygésore dhe mund té
marré t'i marré déshmitarét né pyetje ose té béjé paraqitje pasi qé késhilli mbro-
jtés ta keté béré njé gjé té tille.

Gjykata nuk ndalet sé dégjuari provat me mbarimin e rastit té prokurorisé, madje
edhe atéheré kur prova nuk mund té vértetojé rastin e prokurorisé pértej dyshimit
té bazuar né até piké té seancés gjyqésore. Pér kété arsye ¢éshtja kundér té pan-
dehurit nuk llogaritet e ploté deri atéherg, derisa mbrojtja té keté dhéné provén
e vet dhe prokuroria té keté dhéné ndonjé prové shtesé, né rast se ajo ka shfaqur
déshiré pér njé gjé té tille.

Dy gjykatat e para moderne ndérkombétare pér krime, Gjykata Ndérkombétare
pér Krime pér Ish Jugosllaviné (TNKJ) dhe Gjykata Ndérkombétare pér Krime pér
Ruandén (TNKR), u themeluan kryesisht sipas linjave kundérshtuese, por edhe me
disa aspekte hetuesie. Njé shembull i pérbashkét pér té dy gjykatat, qé autorizon
Dhomén Gjyqésore pér té prezantuar prova shtesé dhe proprio motu, e cila fton
déshmitarét e vet pér té marré pjesé né seancé. Me kalimin e kohés, sic zgjatej ko-
hézgjatja e seancave dhe dyfishoheshin provat qé lidheshin me raste té ngjashme,
TNKJ-ja paraqiti rregulla té reja pér té shpejtuar seancat e gjata pérfshiré kétu
edhe imponimin e kufizimeve né procedurén e marrjes né pyetje, madje deri né
masé té pranimit té deklaratave té déshmitaréve pa iu dhéné lejen paléve kundér-
shtare pér t'i pyetur rishtas déshmitarét.

Né seancat gjyqésore kundérshtuese, si né sistemet e té drejtés zakonore ashtu edhe
né ato té sé drejtés civile, qé zbatojné procedura kundérshtuese, géllimi i marrjes né
pyetje té drejtpérdrejta, pyetje té krygézuara dhe plotésuese, né thelb éshté i njéjté.

Qéllimi i marrjes kryesore né pyetje éshté té merren déshmité qé mbéshtesin rastin
e palés qé fton déshmitarin, pérderisa funksioni i pyetjes sé kryqézuar éshté qé té
“testojé” até déshmi dhe nése éshté e nevojshme, té nénvlerésojé ose shkaktojé
dyshime mbi té.

Pyetja e kryqézuar ka njé réndési té thellé né sistemin kundérshtues e né vecanti
né sistemet e té drejtés zakonore. Pér shembull, né Shtetet e Bashkuara té
Amerikés kjo konsiderohet si gurthemel i procesit gjyqésor té té drejtés zakonore
dhe quhet “makina mé e fugishme juridike e zbuluar deri mé tani i té vértetés".

22 John HeTNKy Wingmore - Marréveshjet né sistemin Anglo-Sakson mbi déshmité gjaté
Seancave gjyqésore té té drejtés zakonore - Boston, 1940.
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Pyetja plotésuese gjithashtu mund té jeté shumé e réndésishme gjaté prezantimit té pro-
vave duke i lejuar palés té sqarojé provén e té vet pas mbarimit té pyetjeve té kryqézuara.

Nuk duhet nénvlerésuar véshtirésité e marrjes sé suksesshme né pyetje té sipas
rregullave rigoroze té marrjes kryesore né pyetje té drejtpérdrejta, pyetjeve té
kryqézuara, dhe pyetjeve plotésuese. Pér té zbatuar kété né ményré adekuate,
duhet té zotérohen miré teknikat pér parashtrim té pyetjeve sugjestive dhe jo-
sugjestive, dhe si she kur té kundérshtohen pyetjet e oponentit. Sikur gé éshté
rasti edhe me shumé aftési tjera profesionale, edhe pér kéto mund té nevojiten
vite té téra pér té arritur nivelin e zotérimit té ploté. Né sistemet e sé drejtés za-
konore, avokatia ligjérohet si [éndé e vazhdueshme juridike pér té gjithé ata qé
duan té ushtrojné detyrén e avokatit. Rregullat e provave mé me rigorozitet ap-
likohen né seancat gjyqésore penale se sa né procedurat civile: gjithsesi, nuk éshté
aspak e pazakonshme pér gjykatat civile dhe pér tribunalét té mos lidhem me rreg-
ullarigoroze pér prova. Né sistemet e té drejtés zakonore, juristét (ashtu si né ¢do
vend tjetér) né pérgjithési, specializojné né kété fushé, mirépo pér shkak té sfidave
dhe natyrés sé specializuar té aftésive té avokaturés gjygésore, vetém njé numér
i vogél i juristéve vendosin té gé té specializohen né kété [émi.

2.  ANGLIA DHE UELLSI (BRITANIA E MADHE)
2.1. Hyrje

Anglia dhe Uellsi aplikojné njé sistem té pastér té drejtés zakonore kundérshtues.
Seanca gjyqésore véshtrohet si njé kontest mes paléve kundérshtare - né seancat
penale né mes té Shtetit, té njohur si Kurora” dhe té pandehurit.

Pércaktimi i sé vértetés nuk éshté objektivi i procesit gjygésor penal. Kur
parashtrohet nevoja pér mekanizém pér gjetjen e té vértetés, Qeveria ose Parla-
menti formojné njé anketé si¢ éshté Komisioni Anketues Mbretéror pér njé léndé
specifike ose pérpilojné njé anketé Parlamentare.

Kéto anketa jané té dizajnuara pér té gjetur té vértetén dhe té japin rekomandime
ose pérfundime né ¢'rast déshmitarét mund té ftohen dhe té detyrohen té désh-
mojné kundér interesit té tyre personal.
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Dispozitat ligjore né lidhje me marrjen né pyetje té déshmitaréve nuk jané domos-
doshmérish té kodifikuara, si¢ jané ato né sistemet e té drejtés civile dhe, shumé prej
tyre, burojné nga vendimet e gjykatave mé té larta gé jané marré me shekuj pas nga
dispozitat e dhéna nga ana e gjyqtaréve né té drejtén zakonore, té cilat jané referuar
mé poshté. Disa dispozita té té drejtés zakonore jané pérfshiré né legjislaturé.

Sirregull e pérgjithshme éshté vetém njé avokat, né emér té secilés palé, ta marré
déshmitarin né pyetje. Kjo vjen né kundérshtim me sistemet e sé drejtés civile ku
njéra palé ka mé shumé se njé avokat, atéheré marrja né pyetje jo domosdosh-
mérish duhet béré vetém me njé avokat.

2.2. Pyetjet e drejtpérdrejta

Me hapjen e rastit prokuroria bén prezantimin e rastit té vet duke ftuar déshmi-
tarét té japin déshmité e veta gojarisht né gjykaté. Pastaj prokurori merr né pyetje
déshmitarin. Termi “marrjen né pyetje né pérgjithési” i pérdorur, pothuajse, né té
gjitha sistemet e té drejtés zakonore, e cila né Shtetet e Bashkuara njihet si “pyetje
e drejtpérdrejté™>,

Qéllimi i marrjes kryesore né pyetje éshté nxjerrja e provave nga déshmitari - me
fjalé té théna me gojé té vet - pér té mbéshtetur rastin e palés qé ka ftuar désh-
mitarin. Rregull i té drejtés zakonore né Angli dhe né Uells éshté mosparashtrimi
i pyetjeve sugjestioneve gjaté marrjes né pyetje né pérgjithési. Pyetjet duhet té
parashtrohen ashtu gé té mos sugjerojné pérgjigjen e déshmitarit (me disa pér-
jashtime). Mésimi i qarté qé nxirret nga kjo né sistem té udhéhequr nga pala éshté
se déshmitari éshté ai gé déshmon, e jo avokati.

Palét marrin normalisht “prové té déshmisé” - njé deklaraté té déshmisé sé pritur
pér mbrojtjen dhe pér prokurorinég, e po ashtu edhe pér policiné. Pyetjet pér désh-
mitarét zakonisht jané té mbéshtetura né kéto dokumente. Avokatéve nuk ju lejo-
het té “udhézojné” me déshmitarét para se té japin déshminé.

Pérgjigjet e pyetjeve sugjeruese jané té papranueshme si déshmi edhe pse njé
peshé e vogél mund té ju pérshkruhet atyre. Pérjashtim nga kjo rregull jané pyetjet
hyrése ose ato gé kané té béjné me materiale té pakontestueshme.

2 Pér shembull, shumé vende me sisteme té sé drejtés zakonore e quajné i marrje e pérgjithshme
né pyetje duke pérfshiré kétu edhe Australing, Kanadén, Hong Kong-un, Indinég, Fixhi, Zelandén
e Re, Pakistanin dhe Afrikén e Jugut. Regullorja procedurale i GJKIJ, GJKR, Gjykata speciale pér
Siera Leonen, Tribunali special pér Libiné qé té gjitha pérdorin té njéjtén terminologji. Rigjykimi
pérdoret si zévendésim i “ridirekt” Amerikan.

@
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2.3. Déshmitarét armiqésor

Njé pérjashtim i réndésishém éshté kur gjykata, me rast té kérkesés sé palés pér
té ftuar déshmitarin, e ka deklaruar até si “armiqésor”?. Ajo palé pastaj mund ta
pyesé sérish déshmitarin e vet.

Déshmitarét “armigésoré” jané né kundérshtim me palén gé i fton, megenése ata
nuk jané té gatshém pér t'ua treguar té vértetén késaj pale. Kjo mund té demon-
strohet, pér shembull, me krahasimin e dhénies sé déshmisé né gjykaté me
deklaratat e dhéna jashté gjykatés né lidhje me té njéjtén ¢éshtje.

Déshmitarét e papérshtatshém, nga ana tjetér, déshtojné té vértetojné faktin pér
té cilin ata, né té vérteté, jané ftuar ose né fakt vértetojné faktin e kundért. Njé
déshmitar i papérshtatshém nuk mund té shpallet armigésor.

Pala qé fton déshmitarin armigésor mund té véré né dyshim déshmitarin duke
déshmuar “karakterin e tyre té dobét"?. Déshmitari, gjithashtu, mund té kundér-
shtohet me deklaratat e tij paraprake kontradiktore, por fillimisht duhet té pyetet
nése ai ka dhéné até deklaraté. Kur ballafagohet me deklarata kundérthénése, me
té dhéna nga ana i njéjti déshmitar, gjykata ka té drejté té konsiderojé deklaratat
paraprake kontradiktore si déshmi e té vértetés pérkundér deklaratés té dhéné
mé voné né gjykaté.

2.4. Deklaratat e pérputhshme paraprake

Ndryshe nga sistemet civile, deklaratat paraprake té déshmitaréve té cilat pér-
puthen, né pérgjithési, nuk jané té pranueshme si déshmi né procedurat gjygésore.
Né ligjin anglez “palés nuk i lejohet té japé déshmi” pér vetveten?’. Pérjashtim
jané déshmité qé jané pjesé e res gestae, pér shembull, né rastet e sulmeve seksuale
pér té refuzuar sugjerimet e ankesés sé fundit, pér té refuzuar théniet gé dalin
nga trillimi i fundit i versionit té dhéné né gjykaté”®. Po ashtu mund té lejohet
déshmia e ankesés sé fundit né rrethana té caktuara.

24 Seksioni 3 Akti i Procedurés Penale 1865.

2> Shiko Archbold Procedurén Penale té Pranim Fajit 2010 né [8.94]-[8.98].
26 Seksioni 119 (1) Akti i Drejtésisé Penale 2003.

2R v. Roberts 28 Crim. App. R 102

2 Seksioni 120 Akti i Drejtésisé Penale 2003

@
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2.5. Rifreskimi i kujtesés

Déshmitarét mund té rifreskojné kujtesén e tyre me ané té njé incizim i dokumen-
tuar qé i pérkujton pér njé kohé té méparshme. Mund té jeté ky njé dokument i
shkruar, z& i incizuar ose i transkriptuar?’. Avokatét mund té kérkojné nga désh-
mitari té rifreskojné kujtesén e tyre cilésdo fazé té marrjes né pyetje. marrjes krye-
sore né pyetje nga déshmitari normalisht pyetet, kur béhet e garté se ai ose ajo
mé nuk mban mend dicka, atéheré mund té intervenohet, nése ekziston, me
ndonjé dokument tjetér gé do t'i ndihmonte déshmitarit pér t'u kujtuar.

2.6. Kundérekzaminimi/Pyetjet e kryqézuara

Té gjithé déshmitarét detyrohen t'i nénshtrohen pyetjeve té kryqézuara pasi té
kené dhéné déshminé e tyre kryesore (disa pérjashtime té vogla prapéseprapé
ekzistojné si¢ éshté té ftuarit e déshmitarit vetém pér té verifikuar dokumentet).

Pyetjet e kryqézuara kané pér qéllim té nxjerrin déshmi né favor té palés qé
parashtron pyetjet, por nga déshmitari qé ka ftuar pala kundérshtare. Po ashtu
mund té kené pér géllim - né varési nga rrethanat dhe nga déshmia - té hidhet
dyshim né saktésiné e déshmisé sé dhéné gjaté marrjes kryesore né pyetje (nga
ana e atij déshmitari apo nga njé tjetér). Ai duhet té jeté relevant lidhur me ¢ésht-
jet e rastit. Pyetési mund - por nuk éshté i detyruar - té parashtrojé pyetje sugjes-
tive por, ato né pérgjithési, parashtrohen gjaté pyetjeve té kryqézuara. Avokati
nuk duhet t'i sugjerojé déshmitarit né formé fakti apo opinioni até qé pritet té
thoté déshmitari tjetér. Forma e marrjes né pyetje duhet té dizajnohet né ményré
qé té nxjerré fakte, e jo vetém té ftojé né diskutim.

Pyetja e krygézuar éshté njé aftési profesionale e cila mésohet, ndérsa Kodeksi i

Etikés pér Avokatét e Anglisé dhe té Uellsit jep rregulla té caktuara né lidhje me

pyetjet e kryqézuara joadekuate. Kodeksi i Etikés sé Avokatéve, po ashtu, thekson

se avokati,®

= nuk guxon té japé deklarata e té parashtrojé pyetje té cilat jané mjaft skan-
daloze dhe kané pér géllim té shpifin, té ofendojné, zemérojné njé déshmitar
ose ndonjé person tjetér;

= nuk guxon té véré né dyshim déshmitarin té cilin e pyet né kryqézim, pérveg
rasteve kur i jep mundésiné atij, qé gjaté pyetjeve té kryqézuara, té japé
pérgjigje né lidhje me deklaratén; dhe

29 Seksioni 139 Akti i Drejtésisé penale 2003
3 Kodi i sjelljes sé Avokatéve té Anglisé dhe Uelsit dhe Standardet e shkruara pér Zbatimin e
punés profesionale, botimit i 8-té 2004, paragrafi 5.10.
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= nuk guxon t'i sugjerojé viktimés, déshmitarit apo ndonjé personi tjetér se ai
éshté fajtor pér krimin, mashtrimin apo sjelljen e keqe, as ti thoté fjalé té kéqija
fyese pér sjelljen e ndonjé personi tjetér, apo t'ia pérshkruajé ndonjé personi
tjetér krimin apo sjelljen e kege pér té cilén éshté i pandehur klienti i tij i kon-
traktuar, pérveg rasteve kur deklaratat e tilla béhen pjesé e rastit (pérfshiré
kétu kredibilitetin e déshmitarit) té klientit té kontraktuar si njé gjé e mbéshte-
tur né baza té arsyeshme.

Nése pala gé bén pyetjet e krygézuara do té kérkojé nga gjykata qé té mos i besohet
déshmitarit, atéheré kjo kérkesé duhet béré haptas pérderisa déshmitari éshté duke
dhéné déshminé. Avokati, po ashtu, ka té drejté té pérdoré gasjen e quajtur “vetulla
e ngritur” mé tepér kur, pér shembull, do té sugjerojé se déshmitari po génjen.

Trupi gjykues, duke pérdorur fuqiné e vet pér mbajtjen né kontroll té seancés
gjyqésore, mundet gjer né njé shkallé té rregullojé procesin e pyetjeve té
krygézuara. Gjykatési mund té mbajé nén fre pyetjet e krygézuara e tepruara,
késhtu qé kété duhet ta zbatojé me masé. Gjyqi mund té mos lejojé pyetje joad-
ekuate apo té tilla gé béhen me presion. Ai, po ashtu, mund té imponojé kufizime
kohore né rast se té pyeturit pérséritet apo béhet né ményré jo e drejté. Gjykatési
i seancés, po ashtu, duhet té pérmbahet nga parashtrimi i pyetjeve té panevojshme
gjaté pyetjeve té kryqézuara té déshmitarit.

| pandehuri i veté-pérfagésuar nuk mund ti parashtrojé pyetje té krygézuara pa-
ditésin né rastet seksuale as edhe fémijét si déshmitaré. | pandehuri duhet té cak-
tojé njé avokat pér té béré kété, ose né rast se nuk mund té caktojé njé, atéheré
gjyqi do té emérojé njé avokat pér kété qéllim3.

Déshmitari gjaté pyetjeve té kryqézuara mund té bie ndesh me deklaratén kon-
tradiktore té dhéné mé paré®. Si¢ u cek mé larté, gjyqi mund ta konsiderojé
deklaratén e méparshme si té vérteté.

Nga déshmitarét mund té kérkohet ta rifreskojné kujtesén e tyre me parashtrim
té dokumenteve pér rikujtim. Ata mund té pyeten né ményré té krygézuar deri sa
té fitohet besimi i tyre. Kjo mund té pérmblidhet né lidhje me: a) njohuriné e tyre
té fakteve; b) mosinteresimin e tyre; c) integritetin e tyre; d) vértetésiné e tyre,
dhe e) njohuriné e tyre se vértetésia éshté obliguese®.

31 Seksioni 35 deri mé 38 Drejtésia pér té rinj dhe Akti pér Evidentimin Penal 1999 dhe Pjesa 31
nga Regullat pér Proceduré Penale 2005.

32 Seksioni 3 dhe 4 Akti pér proceduré Penale 1865

33 Shiko Archbold Procedurén Penale té Pranim Fajit 2010 né [8.37
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Déshmitarét mund té pyeten pér té paraardhésit e tyre, pér dosjet kriminale, pér
lidhjet dhe pér ményrén e tyre té jetesés. Kjo vijé e pyetjeve duhet té géndrojé
brenda kufijve té pérshkruar né Kodeksin e Etikés sé Avokatéve. Po ashtu mund
té parashtrohen pyetje pér “karakterin e dobét” té déshmitarit”*, pér prirjet ndaj
sjelljeve té kéqija, qé dallojné nga pyetjet qé kané lidhje me kundérvajtjet®. Kjo
ka implikime pér té pandehurin né ményré se prokurorit i mundésohet té nxjerré
si déshmi “karakterin e dobét” té pandehurit.

Né pérgjithési, pala éshté e lidhur me pérgjigjen e déshmitarit gjaté pyetjeve té
kryqézuara dhe, a do té lejohet apo jo déshmia gjaté ose pas kundérshtimit, varet
nga “sensi pér lojé pa hile i prokurorit dhe i trupit gjykues e jo aq shumé nga ndonjé
proces filozofik apo analitik”.*¢ Si rregull, déshmitar tjetér pér té kundérshtuar
pérgjigjet e dhéna gjaté pyetjeve té kryqézuara, nuk mund té ftohet. Né disa pér-
jashtime pérfshihen déshmi pér té treguar se déshmitari ka gené i njéanshém dhe
me bindje té méparshme kriminale®’. Déshmia mjekésore mund té paraqitet pér
té vértetuar jo besueshmériné e déshmisé sé déshmitarit®.

Té gjitha paléve u lejohet ta pyesin déshmitarin i cili nuk éshté ftuar nga ana e
tyre, madje edhe né rast se déshmitari éshté i bashké-pandehuri.

2.7. Pyetjet plotésuese

E drejta zakonore lejon gé njé palé té mund té pyesé déshmitarin e vet pasi té keté
mbaruar pyetja e krygézuar, zakonisht pér té sqaruar ¢éshtjet e nxjerra me pyetjet
e krygézuara. Me pyetjet plotésuese zakonisht pérpiget pér té sqaruar ¢éshtjen nga
pyetjet e krygézuara ose té “rehabilitojé” déshmitarin pas njé sulmi mbi besuesh-
mériné ose vértetésiné. Nuk duhet parashtruar pyetje sugjestionuese®.

Sikur se edhe gjaté marrjes né pyetje té drejtpérdrejta, né rrethana té pérshtat-
shme, déshmitarét mund té shpallen si armigésoré dhe té pyetén né ményré té
kryqézuar, e atyre, po ashtu, u lejohet té rifreskojné kujtesén e vet nga materialet
gjyqgésore qé u parashtrohen.

34 Seksioni 100 Akti pér Drejtésiné Penale 2003

35 Seksioni 98 Akti pér Drejtésiné Penale 2003

3% Rv. Funderburk [1990] 1 WLR 587, at 598, R. v.Somers [1999] Crim LR 744

37 Seksioni 100 dhe 331 i Aktit pér Drejtési Penale 2003.

38 Toohey v. Metrolpolitan Komisioni Policor [1965] AC 595 (Pallati i Lordéve).
3 Irlanda v. Tajlor [1949] 1 KB 300
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2.8. Pyetjet e gjykatésit ose té jurisé

Gjykatési mund ta pyesé déshmitarin né cilén do fazé té seancés, por duke u pérm-
bajtur (duke mos e tepruar) né ményré té konsiderueshme. Gjykata e Apelit i pérm-
bahet asaj qé “éshté dispozité fundamentale e seancés angleze, atéheré kur njé i
pandehur jep déshmi, atij duhet t'i lejohet qé kété ta béjé pa e ngacmuar ose pa
e ndérpreré” nga ana e gjykatésit té seancés®. Juria ka té drejté té kufizuar pér té
parashtruar pyetje déshmitarit.

3. ITAL

3.1. Hyrje dhe pérshkrim

Sistemi italian gjyqésor bén kombinim té dy elementeve, até té procedurés
kundérshtuese dhe asaj hetuese. Deri né miratimin e Kodit té Procedurés Penale
té vitit 1988 sistemi penal Italian ishte i bazuar mbi sistemin hetues duke pro-
movuar gjyqtarin hetues dhe pérdorimin e dosjeve dhe shénimeve né gjykaté té
cilat jané grumbulluar gjaté hetimit. Gjyqtari i [éndés ka shumé besim né né dosjet
dhe ai kontrollon ¢do déshmitar i cili thirret pér té déshmuar.

Reformat kryesore té 1988 treguan se cilat ishin risité né sistemi kundérshtues,
késhtu gé sistemi Italian tani i kombinon elementet e té dy sistemeve té proce-
durés kundérshtues dhe hetuese.

Reformat zévendésuan gjygtarin hetues me prokurorin dhe garantuan qé principi
i kundérshtimit té déshmive verbale gjaté seancés gjyqésore. Seksioni 111 i
Kushtetutés Italiane deklaron si mé poshté:
“Té gjitha seancat gjyqésore mbahen me proceduré kundérshtuese dhe palét kané
té drejté pér kushte té barabarta para njé gjykatési té paanshém né pozitén e
palés sé treté.”

“Né procedurat penale gjygésore , formimi i déshmive éshté bazuar né principin e
dégjimit kundérshtues. Fajésia e té pandehurit nuk mund té vendoset né bazé té
deklaratave té dy personave té cilét, pér shkak té pérzgjedhjes sé tyre personale,
gjithmoné jané shmangur vullnetarisht nga procesi i pyetjeve té kryqézuara nga
ana e mbrojtjes apo késhillit mbrojtés.”

40 R, v. Hulusi dhe Purvis 58 Cr. App. R. 378 at 385
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Pérskaj faktit se kjo i jep mandat principit gojor té procedurés gjyqésore, gjyqi
mund té pranojé té fusé né déshmi deklaratat hetuese né rrethana té vecuara.

Kodi i Procedurés Penale i vitit 1988 rregullon procedurat gjyqésore ku pérfshihet
ményra e pyetjes sé déshmitarit, pranimi i déshmive dhe rregullin e procedimit.
Procedurat gjygésore né Itali nuk jané as péraférsisht té rregulluara si¢ jané ata
té rregulluara né vendet e pastra té sistemeve té té drejtés zakonore si¢ jané pér
shembull né Angli dhe ne Uells ku vendimet e gjykatave mé té larta pér disa pika
déshmuese jané té obligueshme pér té gjitha gjykatat mé té uléta né até hierarki
té vecanté.

3.2. Procedura paraprake

Secila fazé e njé procesi gjyqésor penal éshté e dizajnuar qé té garantojné principin
gojor té déshmive té cilat do té pérdoren né njé proces gjyqésor. Faza e paré éshté
dégjimi preliminar pérpara gjyqtarit giudice per ludienza preliminare (gup) i cili ven-
dos nése rasti duhet té kalojé né seancé gjygésore apo duhet té lirohet.

Si pérjashtim pér principin gojor né seancé gjyqésore, gup mund té mbajé dégjim
déshmie té njohur si incidente probatorio. Kéto procese gjyqésore kané pér géllim
“ruajtje” ose “pritje” té déshmisé me ané té “ngrirjes” sé déshmisé. Kjo i mundéson
ose prokurorisé ose mbrojtjes qé té mbledhin déshmi té déshmitarit pér seancé
gjygésore me ané té sigurimit té dhénies sé déshmisé gjaté fazés preliminare. Per-
soni i fyer (pala e démtuar) po ashtu mund té kérkojé qé prokurori té iniciojé njé
incidente probatorio™.

Incidente probatorio pérdoret kur ekzistojné arsye detyruese pér té mbrojtur désh-
mitarin nga démtimi ose pér té siguruar déshminé nga ndonjé person qé éshté né
prag té vdekjes dhe, kjo mund té béhet né rrethanat né vijim kur: a) besohet me
arsye se déshmitari nuk do té jeté i afté pér t'u paraqitur né seancén gjyqésore
pér shkak té sémundjes ose ndonjé pengese tjetér té madhe; (b) ekzistojné baza
té arsyeshme pér té besuar se personi éshté ekspozuar né dhuné, kércénime, oferta
ose premtime té parave apo té pérfitimeve té tjera pér té mos déshmuar ose pér
té déshmuar rrejshém; (c) marrja né pyetje e té pandehurit éshté né lidhje me fak-
tet qé kané té béjné me pérgjegjésiné e té tjeréve; ¢) té merren né pyetje ata per-
sona qé ngarkohen pér raste té ngjashme; d) caktimi i ballafagimit mes atyre
personave gé kané dhéné deklarata kundérthénése, pér té ruajtur déshminé; dh)

4 Neni 394 i Kodit té procedurés Penale 1988.
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marrja e déshmisé eksperte ose kryerja e njé eksperimenti gjyqésor nése njé per-
son, send apo vend éshté subjekt i modifikimit té pashmangshém;dhe e) gjaté kry-
erjes sé identifikimit nése ai nuk mund té béhet gjaté seancés gjyqésore®.

Dégjimi béhet pérpara kamerés. Pjesémarrja e prokurorit dhe e avokatit mbrojtés
éshté e detyrueshme. Avokati i palés sé démtuar gjithashtu mund té marré pjesé.”
Palét marrin né pyetje déshmitarin dhe evidentimi béhet sipas rregullave té
seancés gjyqésore, kryesisht me marrjen né pyetje té drejtpérdrejta, pyetjet e
kryqézuara dhe pyetjet plotésuese. Procesi lejon gé palét té testojné déshminé
né ményré kundérshtuese njélloj sikur gé do té bénin edhe gjaté seancés gjyqgésore,
duke lejuar pranimin e tij si déshmi gjaté seancés*’. Déshmia e pritur éshté e
pranueshme né seancé vetém né lidhje me té pandehurit, avokati i té ciléve ka
gené prezent gjaté marrjes sé déshmisé.*

Pérjashtim té procesit gojor béhet né rast té rasteve té terrorizmit ose krimit té orga-
nizuar. Né kéto raste, nése njé déshmitar ve¢ mé ka dhéné déshmi té depozituar né
incidente probatorio, té drejtat e paléve pér té déshmuar né seancé jané té kufizuara
me nevojén pér parashtrimin e pyetjeve té reja ose né rrethana tjera té limituara®.

3.3. Seanca gjyqésore né pérgjithési

Seanca gjyqgésore tani duhet qé té fillojé formatin klasik kundérshtues me até qé
prokurori té fillojé ¢éshtjen dhe té thérras déshmitarét pér té déshmuar té gjitha
palét. Prokurori né Itali éshté njé palé né procedurén gjyqésore, sipas profesionit
konsiderohet té jeté anétar i gjyqésorit dhe nga ai pritet té jeté udhéheqés né
seancat kundérshtuese?. Gjykata kushtetuese Italiane ka vérejtur qé e ka pér
obligim qé té jeté i sakté dhe indiferent né rezultatin késhtu qé ai nuk duhet qé
té ndjeké dénimin por duhet gé té veprojé né ményré qé té mos sigurojé veté e né
rast té dénimit por gjithashtu té japé edhe vendim lirues nése i pandehuri meriton
njé vendim té tillé*®. Edhe pér skaj kétij kushti né seancén gjygésore, gjaté hetimit

2 Neni 394 i Kodit té Procedurés Penale 1988.

43 Neni 401 i Kodit té Procedurés Penale 1988

4 Ka disa ngjashméri mé procesin e deponimit té procesit para gjygésor né disa juridiksione
Amerikane dhe té ngjashme me deponimin e procedurés né Rregulloren 71 té Rregullave
procedurale dhe Déshmive té GJNIJ.

4 Neni 403 i Kodit té Procedurés Penale 1988.

4 Neni 190 bis Kodi i Procedurés Penale 1988.

47Neni 190 i kodit té Procedurés Penale 1988.

48 Shiko Astolfo Di Amato “Italia” né Enciklopediné ndérkombétare té Drejtésisé, Volumi 3, E
drejta penale, Kluver 2008, para. 396, duke ju referuar Vendimit té Gjykatés Kushtetuese
Italiane nu. 190/170, 88/1991, 11/1993 dhe 241/1994 (“Astolfo Di Amato, ‘Italy™).
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prokurori éshté i obliguar gé té gjejé edhe déshmi qé jané né favor té té pandehurit
dhe kéta déshmi ti prezantojé pérpara mbrojtjes.”

Kur rasti éshté caktuar té dalé né seancg, gjyqtari i seancés pranon dosjen e seancés.

Pérmbaijtja e dosjes sé seancés pérbéhet me dokumente té padis€, me déshmi ma-
teriale té lidhura me veprén , me déshmité e grumbulluara me pérdorimin e “inci-
dente probatorio”, me dosjen kriminale té té pandehurit, deklaratat civile, dhe nése
nuk éshté e mundur qé pérséri té merren, me regjistrim té déshmive té grumbul-
luara nga policia ose prokurori*°.

Sipas nenit 190 té Kodit pér Proceduré Penale déshmia “merret me kérkesé té
palés”, qé do té thoté se secila palé pérfagéson rastin e vet me ané té ftuarit té
déshmitaréve pér té dhéné déshmi dhe pastaj pér t'u marré né pyetje. Palét sig-
urojné déshmi dhe gjykatési mund té pérjashtojé vetém déshminé e cila nuk éshté
relevante dhe e nevojshme.

Né seancé prokurori hapé procedurén gjygésore dhe mé pastaj vazhdojné ndonjéra
nga palét private pjesémarrése ose ato palé té cilat kérkojné démshpérblim dhe, mé
né fund i pandehuri®’. Palét mund qé té dérgojné pér gjykatén deklarata té shkruara
si aide memories. Déshmia e prokurorisé prezantohet e para, e mé pas vijojné
ekspertét dhe déshmitarét tekniké ose ndonjé palé tjetér privaté e cila ka dhéné
pélgimin e saj pér t'u ekzaminuar. Renditja e pyetjeve si né té drejtén zakonore ashtu
edhe né sistemin kundérshtues jané marrja né pyetje té drejtpérdrejta, pyetje té
krygézuara dhe marrja e serishme né pyetje. Pas pyetjeve té kryqézuara gjykatésit
mund ta pyesin déshmitarin.>* Sidoqofté, né praktiké procesi éshté shumé mé flek-
sibil se né sistemin e té drejtés zakonore procedura kundérshtuese.

Gjyqtari (ose gjykata) ka njé rol mé aktiv né kété proceduré se sa né sistemin e té
drejtés zakonore atij i lejohet té thérrasé déshmitarét sua sponte “cdoheré kur
éshté absolutisht e domosdoshme” né fund té déshmive té paléve. Gjykatési krye-
sues merr né pyetje sé pari déshmitarin dhe vendos renditjen e marrjes né pyetje
nga ana e paléve®. Gjykata Supreme Italiane pérshkruan kété fuqi si “fuqi suple-
mentare por, me siguri se, jo té jashtézakonshme”**. Mé sé shpeshti né praktiké

4 Neni 354 i Kodit té Procedurés Penale 1988.
50 Neni 431 i Kodit té Procedurés Penale 1988.
51 Neni 396 i Kodit té Procedurés Penale 1988.
52 Neni 498 i Kodit té Procedurés Penale 1988.
53 Neni 506 i Kodit té Procedurés Penale 1988
4 Neni 507 i Kodit té Procedurés Penale 1988
5 Vendimi i gjykatés Supreme Italiane, Cass.penale No. 1317 2224, 2231 -32, 2234 (1993)
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gjykata emérton dhe thérret njé déshmitar ekspert si njé démtar gjykate, zakon-
isht gjykata i vé ekspertét mes déshmitaréve té paré té cilét duhet qé té dégjohen
né njé seancé gjykuese. Gjykata mund qé gjithashtu té grumbullojé déshmité e
veta pasi qé palét té kené mbaruar me déshmité e tyre.>

Meqé seanca hibride kundérshtuese Italjane nuk éshté e degézuar si¢ éshté tek
sistemi i té drejtés zakonore kundérshtuese koncepti i rastit prima facie, si i tillg,
nuk ekziston. Andaj rasti nuk pérfundon automatikisht pas prezantimit té rastit
té prokurorisé, madje edhe nése prokurori nuk ka prezantuar déshmi mbi té cilat
gjyqi do té mund té ndéshkonte té pandehurin pér veprén me té cilén ngarkohet.
Dérgesat ndéshkuese, jo sikurse né té drejtén zakonore, béhen pérpara gjykatés
pérpara se gjykata té themelojé fajin e té pandehurit.

Roli dhe pjesémarrija e té pandehurit dallon nga ajo e sistemeve té té drejtés za-
konore. | pandehuri mund té jep déshmi, por ndryshe nga sistemi i té drejtés zako-
nore, ai ose ajo nuk japin betimin kur déshmojné, pérkundér dhénies sé deklaratés
né gjyq pa betim té dhéné. Nése i pandehuri zgjedh té déshmojé, ¢do gjé e théné
ose e pa théné mund té pérdoret né vlerésimin e déshmisé. Ndryshe nga sistemet
e ligjit zakonor, i pandehuri mund té japé deklarata spontane gjaté seancés.” |
pandehuri nuk mund qé ti ike pyetjeve pér pérgjegjésiné e mundshme té njé per-
soni tjetér.” | pandehuri mund qé té mbrohet me té drejtén e tij ose saj me heshtje
gjaté seancés gjyqésore por kjo né anén tjetér i mundéson gjykatés qé té pranojé si
déshmi ¢do deklaraté e dhéné mé paré tek prokurori, policia gjygésore, gip ose gup.”

Déshmité e fituara me shkelje té “ndalesave té vendosura me ligj mund té mos
pérdoren”né seancé dhe me kété ato jané té pérjashtuara.®® Megjithaté, polemika
ekziston né aspekt nése béhet fjalé pér shkelje procedurale apo ligj pérmbajtjesor
dhe kjo éshté njé céshtje e hapur pér interpretim.

Déshmité e nxjerra nga secila palé mund qé té shfrytézohen nga té gjithé palét
tjera té pérfshira né proceduré.®!

Gjykata kontrollon ményrén e pyetjeve duke u siguruar né saktésiné dhe drejtésiné
e pyetjeve dhe vértetésiné e pérgjigjeve. Pyetjet duhet gé té jané té ndérlidhura

%6 Neni 507 i Kodit té Procedurés Penale 1988

57 Neni 494 i Kodit té Procedurés Penale 1988

58 Astolfo Di Amato, “Italy”, para. 475, i cili i referohet vendimit té gjykatés kushtetuese Italiane
no. 361/1998.

59 Neni 513 (1) i Kodit té Procedurés Penale 1988

¢ Neni 191 i Kodit té Procedurés Penale 1988

61 Neni 495 i Kodit té Procedurés Penale 1988
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me ndonjé fakt relevant té procedurés.®’ Pyetési gjithashtu duhet qé té tregojé
respekt drejt déshmitarit.®

Mundet gé té keté konfrontime mes déshmitaréve té ndryshém, té cilat jané té
pa pranueshme pér té drejtén zakonore kundérshtuese, né kéto raste seanca do
vazhdojé.** Gjykata gjithashtu mund qé té lejojé njohjen e déshmive ricognizioni
ku njé objekt apo njé person éshté vendosur prané ose sé paku dy objekteve té
tjera ose personave né gjyq. ®

3.4. Marrja né pyetje té drejtpérdrejta

Pala gé fton déshmitarin éshté e detyruar té sigurojé njoftim paraprak pér
gjykatén dhe oponentin né lidhje me emrat e déshmitaréve dhe té tregojné sub-
jektin qé éshté céshtje e marrjes né pyetje. Té pandehurit, si kundérshtues té
prokurorisé, nuk ju kérkohet té béjné njé gjé té tillé né seancat gjygésore té té
drejtés zakonore né pérgjithési.

Avokatét nuk duhet gé té pyesin pyetje jo udhéheqése si¢ éshté rasti né sistemin
e te drejtés zakonore né marrjen né pyetje né pérgjithési esame dirreto. Jané té
ndaluara pyetjet sugjestionuese, pér shkak se ata jané pyetje té cilat do té dém-
tonin “singeritetin” e pérgjigjeve.® Pérgjigjet e dhéna né pyetjet sugjestionuese
jané té papranueshme gjaté marrjes kryesore né pyetje, por ato jané té
pranueshme nése merren gjaté pyetjeve té kryqézuara.

Né pérmbyllje té marrjes né pyetje gjykatési mund t'ju parashtrojé pyetje désh-
mitaréve, dhe mund té tregojé ¢éshtje tjera plotésuese té cilat duhet té adreso-
hen. Ndryshe nga sistemet e té drejtés zakonore ku gjykatési pritet té géndrojé
neutral né raste té kétilla.

Edhe né marrjen kryesore né pyetje edhe né pyetjet e krygézuara déshmia e karak-
terit té déshmitarit éshté e papranueshme pérderisa ajo nuk pérdoret si prové e
modus operandi.®” Mund té lejohet njé gjé e tillé nése palét pajtohen pér pranimin
e tij. Thashethemet né pérgjithési nuk jané té pranueshme pa pasur pélgimin e
paléve dhe gjyqi mund té kérkojé prové origjinale té déshmisé me thashetheme.%

2 Neni 194, 499 (2) i Kodit té Procedurés Penale 1988

63 Neni 499 (4) i Kodit té Procedurés Penale 1988.

¢4 Neni 211 dhe 212 i Kodit té Procedurés Penale 1988
5 Neni 214 (2) i Kodit té Procedurés Penale 1988

¢ Neni 499 (2) dhe (3) i Kodit té Procedurés Penale 1988
67 Neni 194 i Kodit té Procedurés Penale 1988

¢ Neni 195 Kodi i Procedures Penale 1988.
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Deklaratat e dhéna jashté gjykatés né princip duhet té pérdoren vetém pér géllim
té vénies sé tyre né dyshim, pérvec rasteve kur palét pajtohen, ose kur éshté e
garté se déshmitari ka qené shénjestér dhune, i kércénimit, ose i paguar me para,
apo nuk ka déshiré té japé déshmi.*’

Déshmitarét - eksperté jané té caktuar nga gjykata dhe ata mund té merren né
pyetje ex officio nga gjykata’®. Pastaj palét mund té pyesin ekspertin.

3.5. Pyetjet e kryqézuara

Seksioni 111 (3) i Kushtetutés Italiane garanton se té gjitha palét pjesémarrése né
seancé trajtohen né baza té barabarta,

“I pandehuri duhet té keté té drejtén pér pyetje té kryqézuara ose té keté pyetje
té krygézuara pérpara gjykatésit dhe personave té cilat e akuzojné dhe i ekzamino-
jné personat pér mbrojtje né té njéjtén gjendje si edhe prokuroria, si dhe té drejtén
qé té prodhojné té gjitha déshmité e tjera né dobi té mbrojtjes”.

Lejohet parashtrimi i pyetjeve sugjestionuese dhe géllimi i pyetjeve té kryqézuara
éshté né thelb ajo si¢ éshté pérshkruar mé lart né relacion me Angliné dhe Uellsin,
me géllim qé té zhvillojné rastin pér mbi pyetjet e kryqézuara me qéllim qé té
shkaktojé dyshim né ¢éshtjen e palés kundérshtuese.

Avokatéve u lejohet té sulmojné kredibilitetin dhe besueshmériné e déshmitaréve
gjaté pyetjeve té kryqézuara dhe sikur se tek proceset gjyqésore té té drejtés za-
konore, avokati qé bén pyetjet e kryqgézuara mund qé té pérdoré deklaratat para-
prake té dhéna jashté gjykatés me qéllim gé té sulmojé kredibilitetin dhe
besueshmériné e déshmitaréve. Deklaratat paraprake mund qé té pranohen si
déshmi té sé vértetés.

Kushtetuta gjithashtu siguron gé asnjé i pandehur té mos dénohet né bazé té
deklaratés sé dhéné gjaté fazés preliminare nga ana e ndonjé personi i cili géllim-
isht i shmanget pyetjeve té kryqézuara nga ana e mbrojtjes.”*

Né disa rrethana, i pandehuri qé jep déshmi mund té pyetet né kryqézim pér ti
kundérshtuar ata me déshminé e dhéné jashté gjykatés.

¢ Neni 513 Kodi i Procedures Penale 1988.
70 Nenet 224, 468 dhe 501 i Kodit té Procedurés Penale 1988.
7t Seksioni 111 (4) Kushtetuta Italjane.
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3.6. Pyetjet plotésuese

Kodi nuk lejon pyetjet plotésuese si¢ éshté rasti me Bosnjé e Hercegovinén. Sido-
qofté, funksioni i pyetjeve plotésuese né seancat gjygésore né Itali éshté, né re-
alitet, ajo qé u pérshkrua mé larté né lidhje me Angliné dhe me Uellsin, ashtu qé
pyetjet jo sugjestionuese mund qé té parashtrohen me géllim gé té sqarohen
céshtje nga pyetjet e kryqézuara dhe té “rehabilitojné” njé déshmitar.

4. BOSNJA E HERCEGOVINA

4.1. Hyrje dhe pérshkrim

Bosnja e Hercegovina, tradicionalisht ka sistem té sé drejtés civile hetuese, tani
ajo aplikon njé metodé té seancave kundérshtuese me rastet e qarta té sjella nga
ana e prokurorit dhe mbrojtjes. Para shpalljes sé Kodit pér Proceduré né vitin 2003,
sikur edhe né sistemet tjera juridike né ish Jugosllavi, gjykatési udhéhiqte marrjen
né pyetje té déshmitarit. Reformat e vitit 2003 sollén njé sistem hibrid kundérshtues
e cila i jepte réndési té vecanté shkarkimit té gjygtarit hetues né dobi té njé
prokurori té pavarur, duke miratuar ndarjen e ¢éshtjeve té prokurorisé né seancén
gjyqésore, né ményré qé mé sollén njé ményré mé té rregulluar pér marrjen e désh-
mitaréve né pyetje té ngjashém me até té sistemit té sé drejtés zakonore. Tani mé
palét thérrasin déshmitarét e vet gojarisht ndérsa palét e |énduara ose démtuara
nuk marrin pjesé si palé né proceduré si¢ jané parties civiles né sistemin hetues.

Sistemin hibrid kundérshtues té Bosnjés dhe sistemi gjyqésor Italian, dallojné nga
e drejta zakonore né disa pika té réndésishme. Ndér kéto pérfshihet edhe ajo se
déshmia mund té merret edhe pa respektuar renditjen rigoroze té paraparé né té
drejtén zakonore, ku i pandehuri mund té flasé né ményré spontane né ¢do kohé,
qé prej tij nuk kérkohet té japé déshmi nén betim, dhe né pérmbyllje té rastit té
prokurorisé nuk ekziston proceduré “nuk ka rast” ku ai mund té anulohet pér shkak
té mungesés sé rastit prima facie.

Kodi pér Proceduré ka dispozita té ngjashme me incidente probatorio Italiane, né
kapitullin “Ruajtja e Déshmive nga ana e Gjykatés”. Me kérkesé té palés gjykatési
i seancave preliminare mund té japé urdhér pér dégjim special té déshmisé sé njé
déshmitari i cili mund té mos jeté né dispozicion pér seancén kryesore. Dégjimi



4» ‘CROSS EXAM 02 AL [R3] 24.02.2011 13:24 Page 54 @

54

kryhet né pajtim me nenin 262 (éshté marrja né pyetje e drejtpérdrejté, pyetjet e
kryqézuara dhe pyetjet plotésuese - termet e pérdorura né pérkthimin anglez).
Deklarata mund té pérdoret si déshmi vetém né seancén kryesore nése vértetohet
se té gjitha pérpjekjet pér té siguruar prezencén e déshmitarit kané nuk ka gqené
e suksesshme. Disa gjykata kané pérkthyer né ményré liberale kéta mé qéllim qé
té pérfshijné situatat né té cilat déshmitaré nuk duan gé té déshmojné.

Kjo proceduré gjithashtu éshté né dispozicion pér ruajtjen e déshmive té cilat
mund té zhduken para seancés ose mund té mos jené né dispozicion né seancé.
Me kérkesé té palés, gjykatési mund té ndérmerr “cfarédo hapash té nevojshme”
pér sigurimin e déshmisé’2,

4.2. Seanca gjyqésore

Kodi i Procedurés penale pércakton njé renditje té qarté té paléve né seancén gjyqé-
sore si prokurori, i pandehuri, dhe avokati mbrojtés si dhe njeh té drejtén e té pande-
hurit (ose té “akuzuarit” si¢ éshté né pérthimin anglez) si “palé” pér té marré né pyetje
déshmitarét ose té flasé né ményré spontane dhe natyrisht jané té drejtuar pér té
mbrojtur ¢cdo koment né procesin gjygésor pér argumentet pérmbyllése té tyre.

Seanca gjygésore tani mé tepér pérngjan menjé garé mes paléve se sa thjesht
kérkim i sé vértetés, njélloj si né sistemet e té drejtés zakonore. Me Nenin 239 (2)
sigurohet qé “Gjykatési ose gjykatési i ¢éshtjes e ka pér obligim qé té sigurojé se
céshtja e léndés éshté ekzaminuar plotésisht, e vérteta éshté gjetur ....".
Ndryshimet e Kodit né 2008 fshiné referencén pér obligim e gjetjes sé té vértetés,
sidoqofté referenca pér gjetjen e sé vértetés mbetet né Nenin 262 (3) nga ku kérko-
het qé gjyqtari hetues té “ushtrojé kontrollin mbi ményrén dhe renditjen e pyetjeve
té déshmitaréve dhe prezantimit té déshmive té jeté né ményré qé té rrjedhé e
vérteta”.. (Statuti i Gjykatés ndérkombétare té Krimeve ka njé referencé té ng-

jashme pér té vértetén, shiko mé poshté).

Siné Angli dhe Uells dhe né Itali, prokuroria hap ¢éshtjen dhe prezanton déshmité
e veta duke ftuar déshmitarét qé té déshmojné gojarisht.

Me Kodin pércaktohen rregulla strikte pér prezantimin e déshmive né seancén

gjyqgésore si a) déshmité e prokurorisé; b) déshmité e mbrojtjes; c) refuzimi i désh-
mive té prokurorisé; ¢) déshmité si pérgjigje pér déshmité e refuzuara té prokuror-

2 Neni 223 i Kodit té procedurés penale 2003

@
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isé; d) déshmité prezantimi i té cilave béhet me urdhér té gjykatésit ose té Panelit;
dhe dh) té gjitha déshmité relevante pér kumtimin e sanksionit penal.”

Gjykata mund té “urdhérojé largim nga renditja e rregullt e procedurave pér shkak
té rrethanave speciale dhe né vecanti nése ato kané té béjné me numrin e té pan-
dehurve, né numrin e shkeljeve dhe né sasiné e déshmive”’*. Kjo nuk éshté e paza-
konshme né praktiké dhe éshté e kuptueshme né aspekt té kulturés juridike té
gjaté té njé procesi gjygésor hetues.

Me Kodin gjithashtu parashihet se “Gjaté prezantimit té déshmive duhet té lejohet
marrja e drejtpérdrejté né pyetje, pyetjeve té krygézuara dhe atyre plotésuese.
Pala e cila ka ftuar déshmitarin duhet ta marré até né pyetje té drejtpérdrejté,
por gjykatési ose paneli né ¢do fazé té marrjes né pyetje munden t'i parashtrojné
pyetje déshmitarit”’>. (Né pérkthim éshté pérdorur terminologji amerikane).

Gjykata obligohet qé té ushtrojé kontrolle té pérshtatshme mbi ményrén dhe ren-
ditjen e marrjes né pyetje té déshmitaréve dhe té prezantimit té déshmive ashtu
qé marrja né pyetje dhe prezantimi i déshmive té jené efikas pér vértetimin e té
vértetés, té shmanget humbja e kohés, ndérsa déshmitarét té mbrohen nga
ngacmimet dhe hutimi’®.

Kodi po ashtu parasheh se gjyqi duhet té ndalojé pyetjet dhe pérgjigjet e pa-
pranueshme dhe ato té cilat pérsériten, si dhe té refuzojé prezantimin e déshmive
té kétilla.”’

Jané té ndaluara té gjitha pytjet té ndérlidhura me ndonjé pérvojé seksuale qé
pala e démtuar ka pérjetuar ka pasur, ose orientimit seksual (pérvegse déshmive
té cilat tregojné gjendjen psikike té té pandehurit).”

4.3. Marrja né pyetje té drejtpérdrejta

Kodi i procedurés penale pérkufizon “marrjen e drejtpérdrejté né pyetje” si pyetje
déshmitari ose té déshmitarit ekspert nga ana e palés ose té avokatit mbrojtés i
cili fton déshmitarin ose déshmitarin ekspert pér té dhéné déshmi’.

3 Neni 223 i Kodi i Procedurés Penale 2003

74 Neni 261 i Kodi i Procedurés Penale 2003
5Neni 262 (1) i Kodi i Procedurés Penale 2003
76 Neni 262 (3) i Kodi i Procedurés Penale 2003
7 Neni 263 i Kodi i Procedurés Penale 2003

78 Neni 264 i Kodi i Procedurés Penale 2003

7 Neni 20 i Kodi i Procedurés Penale 2003
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Pala e cila e thérret déshmitarin mé sé pari e pyet né pérgjithési déshmitarin.
Gjykatésit mund qé té pyesin déshmitarin né ¢do kohé.®

Lidhur me pyetjet sugjestionuese, Kodi pércakton se “pyetjet sugjestionuese nuk
duhet té pérdoren gjaté marrjes sé drejtpérdrejté né pyetje, pérvec né rast se ka
nevojé pér sqarim té déshmisé sé dhéné té déshmitarit. Si rregull, pyetjet sugjes-
tive duhet té lejohen vetém gjaté pyetjeve té kryqézuara. Kur njé palé fton désh-
mitarét té njé pale kundérshtare ose kur déshmitari éshté armigésor ose
jo-bashképunues, gjykatési ose gjykatési kryesues, me diskrecion té vetin, mund
té lejojné pérdorimin e pyetjeve sugjestionuese”®,

Njé ose mé shumé késhilltaré té té pandehurit, dhe i pandehuri mund té pyesin
déshmitarét gjaté marrjes sé drejtpérdrejté né pyetje. Natyrisht, i pandehuri pyet
cfarédo pyetje kur té mbarojé marrja né pyetje nga ana e avokatit mbrojtés. Prak-
tiké e gjykatés té Bosnjé Hercegovinés éshté qé té pyesé té pandehurin nése ai
ose ajo kané ndonjé pyetje plotésuese prej atyre té béra nga ana e késhillit. Natyr-
isht, té pandehurit e [éné marrjen né pyetje plotésisht né duart e avokatéve.

Té gjitha deklaratat e dhéna paraprakisht si déshmi gjaté fazés hetimore jané té
pranueshme né pyetjet né pérgjithési.?? Kjo pérgjithésisht kufizon deklaratat e
dhéna pérpara hetuesve ose prokuroréve né pajtim me Kodin. Nga sistemet e té
drejtés zakonore meqgé ato né pérgjithési nuk lejojné ofrimin e kétyre deklaratave
gjaté marrjes sé drejtpérdrejté né pyetje. Megjithatg, efekti praktik i Bosnjé Herce-
govinés thjesht siguron gjykatén edhe me déshmi gojore brenda gjykatés dhe me
deklarata hetimore gé kané té béjné me té njéjtén materie té rastit, pavarésisht
nga réndésia e deklaratave hetimore. Eshté njé paraqitje e cuditshme e sistemit
hibrid i cili aplikon sistemin gjygésor kundérshtues.

Gjyqi mund té urdhérojé, gjithashtu, prezantimin e déshmive®, Né kété rast gjyqi
i pari pyet déshmitarin dhe pastaj lejon qé palét dhe avokati mbrojtés té marrin
né pyetje até.

Né praktiké, gjykatési ose anétarét e panelit né pérgjithési béjné pyetje pas
mbarimit té marrjes né pyetje té déshmitarit, edhe pse ato kané té drejtén pér t'i
béré pyetje déshmitarit né ¢do kohé. Praktika ndryshon né mes paneleve té sean-
cave dhe gjykatésve individual

8 Neni 262 i Kodi i Procedurés Penale 2003
8 Neni 262 (2) Kodi i Procedurés Penale 2003
82 Neni 273 Kodi i procedurés Penale 2003

8 Neni 262 Kodi i procedurés Penale 2003
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4.4. Pyetjet e kryqézuara

Té gjithé déshmitarét mund té pyeten né kryqézim. Kodi pérkufizon “pyetjet e
kryqézuara” si marrje né pyetje té déshmitarit ose ekspertét déshmitaré té palés,
ose avokatin e mbrojtjes si pyetje té déshmitarit ose déshmitarit ekspert nga ana e
palés ose e avokatit mbrojtés i cili nuk ka ftuar déshmitarin ose ekspertin déshmitar
pér té dhéné déshmi. Parashtrimin e pyetjeve sugjestionuese éshté i lejueshém.®

Neni 262 né fillim impononte kufizime rigoroze né lidhje me pyetjet e kryqézuara
duke théné:
“Pyetjet gjaté pyetjeve té krygézuara duhet té jené té limituara dhe duhet té jené
né lidhje me pyetjet e parashtruara gjaté marrijes sé drejtpérdrejté né pyetje”.

M@ pastaj ai éshté ndryshuar pér té béré teré procesin mé té drejté pér té gjitha
palét. Neni 262 (2) tani siguron qé:
“Pyetjet né pyetjet e kryqézuara té jené té limituara dhe duhet té jené né lidhje me
pyetjet e parashtruara gjaté marrjes sé drejtpérdrejté né pyetje né mbéshtetje té
deklaratave té béra nga pala e cila bén pyetjet e krygézuara té déshmitarit.”

Kjo mund té interpretohet gjerésisht, por mé e réndésishme éshté se tani éshté
né pérputhje me frymén dhe géllimin e seancave gjygésore kundér-shtuese. Pyet-
jet e kryqézuara mund té pérfshijé njé sulm mbi besimin ndaj déshmitarit.

Pyetjet e krygézuara gjithashtu lejohet edhe pér deklaratat paraprake té dhéna
gjaté fazés hetimore. Ato po ashtu mund té pérdoren né kundérshtimin ose né
pérgjigje ku déshmitarit duhet t'i jepet mundésia pér té shpjeguar ose mohuar njé
deklaraté paraprake.

Pérskaj vendosjes né dosje té déshmive, déshmité e dhéna me betim e té marra
gjaté dégjimit gjyqésor, Ligji pér Pércjellje té Rasteve (i pérdorur né rastet e krimeve
té luftés) bén njé pérjashtim té réndésishém i cili lejon pyetjet e kryqézuara. Ky
ligj lejon gjyqin té pranojé né dosje té déshmive déshminé e dhéné nga déshmitari
né seancat e mbajtura té TNKJ-sé ose deklaratat e dhéna hetuesve té TNKJ-sé. Gjyqi
mund té pranojé déshmi me shkrim pa kérkuar nga déshmitari té japé déshmi gojore.

E drejta pér pyetje té kryqézuara nuk éshté automatike. Neni 5 (3) thoté se pranimi
i déshmive dhe i transkriptit né dosje té déshmive nuk paragjykon té drejtén e té

8 Neni 20 Kodi i procedurés Penale 2003
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pandehurit pér pyetje té krygézuara por “vendimin né bazé té kérkesés duhet ta
sjell gjyqi"®. Kjo dispozité éshté e zbatueshme né rastet e krimeve té uftés dhe
éshté e dizajnuar pér té lehtésuar pranimin e déshmive né rrethana té vecanta.
Né praktiké panelet gjygésore kané aprovuar disa kérkesa pér pyetjet e kryqézuara
dhe né raste tjera i kané refuzuar. Gjyqi né Bosnje e Hercegoviné ka pérpiluar ud-
hézime pér vendosje lidhjesh me kérkesat té cilat tregojné nése déshmia éshté
konfirmuese. Pér shembull, éshté vérejtur se.®

“Vetém né rrethana té jashtézakonshme do té lejojné prokuroriné té ofrojé deklarata
déshmie nga déshmitarét té cilét i pandehuri nuk ka pasur mundési ta pyesé né
kryqézim. Princip i pérgjithshém éshté se personat e pandehur duhet té lejohen té
ftojné ose té marrin né pyetje cdo déshmitar, déshminé e té cilit ata e konsiderojné
relevante pér rastin, dhe medoemos duhet té kené mundésiné té marrin né pyetje
secilin déshmitar i cili thirret, ose déshmia e té cilit mbéshtetet nga ana e prokurorit”.

Né rast té kétillg, paneli gjyqésor refuzon t'i japé leje Prokurorit pér té ofruar pér
né dosje té déshmive déshminé e dhéné paraprakisht nga ana e viktimés sé pérd-
hunuar qé nuk do té thirrej pér té déshmuar, né bazé té asaj se déshmia e saj do
té ishte e vetmja déshmi kundér té pandehurit pér até krim té posagém.

4.5. Pyetjet plotésuese

Pyetjet gjaté rimarrjes né pyetje kufizohen né pyetjet té cilat jané parashtruar gjaté pyet-
jeve té kryqézuara®, sidoqofté gjykata mund qé té lirojé ndonjérén nga palét gé ti pérm-
bahet késaj rregulle. Kjo praktiké dhe sqarimi i saj jané té ngjashme me até té sistemeve
té té drejtés zakonore si pér shembull né Angli dhe Uells, si¢ u pérshkrua mé lart.

5. GJYKATAT DHE TRIBUNALET NDERKOMBETARE PENALE

5.1. Hyrje dhe pérshkrim

Né praktikén e gjykatave dhe tribunaleve ndérkom-bétare jepet njé krahasim i do-
bishém me sistemet tona nacionale. Sistemi ndérkombétar synon qé té shkojé
drejt njé sistemi hibrid té kombinuar mes té drejtés zakonore dhe sistemit hetues

% Ligji mbi Transferimin e Ceshtjeve té TNKJ deri tek Zyra e Prokurorit té BH dhe Pérdorimi i
déshmive té mbledhura nga TNKJné procedurén pérpara BdheH, 2004.

% Zyra prokurorisé té Bdhe H v Gojko Jankovic X-KRZH-05/161 Vendimi, 16 Shkurt 2007.

87 Neni 262 (1) Kodi i Procedurés Penale 2003.
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né seancat gjyqésore, i cili lejon qé té keté njé fleksibilitet i cili jo gjithmoné éshté
i pranishém né sistemet e ndryshme kombétare.

Tribunali Ndérkombétar pér Krime pér Ish-Jugosllaviné (TNKJ) dhe Tribunali
Ndérkombétar pér krime pér Ruandén (TNKR) jané dy tribunale ad hoc té Kombeve
té bashkuara, statutet e té ciléve jané pérfshiré né rezolutén e Késhillit té Sigurisé.
Gjyqtarét né gjykaté mbajné pérgjegjési pér rregullat procedurale si dhe pér désh-
mité e tyre. Statuti i TNKR, rrjedh si rezultat i njé procesi shumé té gjaté bised-
imesh mes shteteve té pérfshira dhe organizatave ndérqeveritare dhe 0JQ.
Rregullat e tij u miratuan nga shtetet anétare pas njé periudhe disa vjecare bised-
imesh e negocimesh. Pér kété shkak TNK éshté e pérfagésuar nga njé numér mé i
madh i shteteve se sa éshté pér shembull TNKJ. Roli i gjyqtaréve té TNKR dhe TNKJ
éshté né mes sistemeve té pastra té sé drejtés zakonore dhe modelit té hetuesisé.

TNKJ dhe TNKR pércjellin procedurat gjyqésore sipas té drejtés zakonore kundér-
shtuese, me até gé pala fton déshmitarét duke i pyetur ata né pérgjithési, palét
tjera béjné pyetjet e krygézuara, né fund béhet edhe rimarrja né pyetje. TNKR-ja
éshté mé fluide me rregulloret e veta té cilat i lejojné déshmitarit té japé njé
deklaraté né formé té liré e cila mé pas pércillet me pyetje nga ana e gjykatésve e
dikur edhe nga ana e paléve.® Kjo proceduré mund té ndryshojg; pér shembull qé
té dy seancat gjyqésore né Lubanga dhe Katangé kané pérvetésuar modelin kundér-
shtues té sé drejtés zakonore pér ményrén e prezantimit té déshmive. Kjo ka njé
vleré mé té larté; né procedurat qé jané té gjata dhe té ndérlikuara ku palét thér-
rasin déshmitarét e tyre, pasi qé kané kaluar njé proces tepér té véshtiré té marrjes
sé deklaratave dhe pérgatitjes sé njé ¢éshtje té vecanté, éshté shumé mé miré qé
té pyeten déshmitarét se sa té pyeten gjykatésit té cilét pér radhé té paré takojné
déshmitarét pér radhé té paré né gjykaté.

Né juridiksionin ndérkombétar, i pandehuri ka té drejté té japé “pérgjigje dhe
mbrojtje té ploté” ndaj akuzés. Pyetja e krygézuar lejohet dhe gjykatésit mund té
pyesin déshmitarét né ¢do fazé té procesit. Né TNKJ dhe né TNKR jané futur disa
kufizime pér té drejtén e pyetjeve té kryqézuara sé déshmitaréve té caktuar.

TNKJ-ja dhe TNKR-ja nuk parashohin pjesémarrje té viktimés né procesin gjyqésor.
Pér dallim, TNK dhe Tribunali Special pér Libiné (TSL-ja) kané dispozita statusore
pér pjesémarrjen e viktimave né seancén gjyqésore, pérfshiré kétu edhe thirrjen e

déshmitaréve té vet dhe marrjen né pyetje té krygézuara té atyre qé thirren nga
ana e prokurorit dhe e mbrojtjes.

8 Shiko rregullén 21 (4) té Statutit té TNKJ
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5.2. Tribunali Ndérkombétar pér Krime pér ish-Jugosllaviné

Statuti i TNKJ-sé garanton té drejtén i pandehuri (i ashtuquajturi “i akuzuari” né
Statutin) té marré né pyetje ose té kérkojé qé tjetér kush té marré né pyetje désh-
mitarin qé éshté kundér tij ose saj dhe té jeté prezent dhe té merret né pyetje né
té njéjtat kushte sikur qé éshté déshmitari kundér tij ose asaj.?’ Kjo mundéson té
drejtén e té pandehurit pér té konfrontuar déshmitarin dhe imponon njé detyré
pozitive té Tribunalit pér té asistuar té pandehurin té sigurojé pjesémarrjen e désh-
mitaréve né seancén gjyqésore.

Rregullorja e Procedurave dhe Déshmive né fakt jané mjaft té shpérndara kur ata
i krahasojmé me kodet pér proceduré penale nacionale dhe me procedurat e sé
té drejtés zakonore. Rregulla e vetme qé ekziston éshté qé njé dhomé mund té
dorézojé déshmi relevante qé ajo i vleréson té kené vleré déshmuese.”

TNKJ ka njé dispozité qé favorizon déshminé gojore mirépo qé nga fillimi i vet ajo
ka lévizur drejt rritjes sé pérdorimit té deklaratave gojore, e vérteta e sé cilés éshté
vértetuar nga dhénési i deklaratés. Versioni origjinal i Rregullores 90 (A) parashihte
qé njé déshmitar duhej té dégjohej drejtpérdrejté nga anétarét e dhomés pérvec
nése jepej urdhér qé déshmitari té dégjohej me déshmi té depozituar. Me kalimin
e kohés ndryshojné rregullat pér té lejuar qé anétarét e dhomés té pranojné
déshmi me shkrim né vend té déshmisé gojore, “aty ku lejon interesi i té drejtés"’
gjykata mund gé té pranojé marrjen e deklaratave me shkrim, me pyetjet e
kryqézuara, ose me rrethanat e pérshkruara.”

TNKJ zakonisht ju jep kohe té mjaftueshme secilés palé pér té prezantuar ¢éshtjen
e tyre. Koha q[ i jepet mbrojtjes pér pyetjet e krygézuara shpesh éshté né raport té
60% té kohés e cila i lejohet Prokurorisé. Sqarimi pér kété qé pérmendém mé larté
éshté se prokuroria duhet qé té pérdéftojé ¢céshtjen pértej dyshimit té arsyeshém
kurse mbrojtja duhet vetém qé té vejé dyshimin né té. Kjo me siguri gé i kufizon
pyetjet e krygézuara. Duke krahasuar me sistemet e pastra té sé drejté civile si ata
té Anglisé dhe Uellsit, sigurisht qé kufizimet kohore né pyetjet e kryqézuara jané
té shumé té rralla. Disa nga késhillat gjygésoré té TNKJ refuzojné qé té specifikojné
kufizimet né pyetjet e krygézuara; né té vérteté nése kjo do té ndodhé ose jo krejté-
sisht varet nga pérbérja e panelit tre anétarésh té trupit gjykues.

% Neni 21 (4) nga Statuti i TNKJ

% Rregulli 89 (C) Rregullat e Procedurés dhe Déshmisé

1 Rregulli 89 (H) TNKJ Rregullat proceduriale dhe té déshmisé

92 Rregulli 92 bis, ter, quarter and quinquies té Rregullores té Procedurés dhe Déshmive
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Dhoma po ashtu ka leje té thérrasé déshmitarét e vet dhe mund t'i merr né pyetje
ata né ¢do kohé dhe, mund té detyrojé nxjerrjen e materialit déshmues proprio
motu. Megjithaté, kjo gjé paraget njé véshtirési té qarté né sistemet kundérshtuese
né até qé késhilli i paléve duhet té keté njohuri mé té madhe pér rastin dhe pér
secilin déshmitar, duke [éné mundési qé gjykatésit té pyesin déshmitarét “verbér-
isht”, madje edhe né vecanti né ato fusha né té cilat késhilli ve¢ mé i ka kérkuar
jashté gjykatés dhe i ka refuzuar.

Edhe prokurori edhe mbrojtja detyrimisht duhet té dorézojné “informacion para-
prak” para fillimit té seancés gjyqésore duke prezantuar rastin e tyre dhe dallimet
né mes ¢éshtjeve té vecuara. Para fillimit té rastit té tyre secila palé duhet té doré-
zojé listén e déshmitaréve dhe té argumenteve fizike, si dhe té pérmbledhjeve té
propozuara pér déshminé e menduar. Né Tribunalin Ndérkombétar ndryshe nga
sistemi i té drejtés zakonore ku palét kontrollojné prezantimin e déshmive, ata
mund qé té refuzojné dégjimin e disa déshmitaréve dhe mund qé té kérkojné nga
palét té shkurtojé zgjatjen e ¢éshtjeve té propozuara nga ata.

Pyetjet e kryqézuara

Palét kané njé diskrecion té gjeré pér kundérekzaminimin e déshmitaréve. Ata
mund té kundérekzaminojné pér ¢éshtjet e nxjerra nga marrja né pyetje té drejt-
pérdrejta dhe pér ¢éshtjet qé ndikojné né kredibilitetin e déshmitarit dhe té ma-
teries gé éshté subjekt i rastit.

Dhoma gjygésore mundet gjithashtu té lejojé marrjen né pyetje té kryqézuara pér
pyetje plotésuese.

Né fakt Rregullorja siguron mé shumé liri veprimi pér késhillin i cili zbaton pyetjet
e krygézuara. Ajo gé lejohet (dhe pérkundér kundérshtimit) mund té varet nga pér-
bérja e dhomés dhe pérvoja vendore e gjykatésve.

Pala qé bén pyetjet e krygézuara duhet té vendosin rastin e tyre te déshmitari
nése kjo éshté né kundérthénie me déshminé e déshmitarit.”> Mossuksesi né njé
gjé té kétillé mund té rezultojé tek pala gé té mos marré leje pér té sjellé kundér
déshmi ose té bind pér té kundértén. Pritet gjithashtu nga pala té dorézojé ¢farédo
déshmi specifike tek té cilat éshté referuar gjaté pyetjeve té kryqézuara.”

%3 Regulli (90) i Regullave té procedurave dhe déshmive té TNKJ
% Shiko shembullin Prosecutor v. Popovi¢ dhe té tjeréve IT-5-88-T “Regulat e vendosura pér
udhéyimet e procedurés sipas Regulés 90 (H) (ii)”, 6 Mars 2007.
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Pyetjet e kryqézuara gjithashtu mund té kufizohet me vendosjen e kufizimeve ko-
hore pér pyetjet e kryqézuara nga cilado palé®. Dhoma gjyqésore mund té ushtrojé
kontroll mbi ményrén dhe renditjen e déshmitaréve qé merren né pyetje pér géllim
qé kété ta béjné mé efikase, sé daljes sé té vértetés né shesh, si dhe té shmangies
sé humbjes sé panevojshme té kohés. Né praktiké kjo mund té kufizojé té drejtat
e késhillit pér pyetjet e krygézuara né ményré efikase, vecanérisht, nése marrja né
pyetje béhet pérmes pérkthimit mekanik (i cili ndan kohén e dhénég).

Dhoma gjygésore mund té pranojé né dosjen e déshmive deklaratén me shkrim té njé
déshmitari “né vend té déshmisé gojore e cila béhet prové pér njé céshtje pérveg akteve
té sjelljes sé té pandehurit sic i ceké akuza"*. Pas dégjimit nga ana e paléve dhoma ven-
dosé té kérkojé nga déshmitari té jeté prezent pér pyetjet e kryqézuara.”. Konsideraté
thelbésore pér vendosjen nése té kérkohen pyetjet e kryqézuara éshté nevoja pér sig-
urimin e njé gjykimi té drejté.” Lejohet futja né dosje té déshmive té deklaratés me
shkrim, nése dhénési i deklaratés garanton pér saktésiné e saj dhe éshté i pranishém né
gjykaté pér pyetjet e kryqézuara.” Deklarata mund té pérmbajé ¢éshtje té cilat tregojné
pér veprat dhe sjelljet e té pandehurit. Deklaratat nga personi i cili nuk éshté né dispozi-
cion (i vdekur, nuk i dihet gjurma, ose éshté né pamundési té japé déshmi gojore shkaku
i giendjes fizike ose mendore) nése rast se dhoma éshté e kénaqur me besueshmériné e
5aj'®. Ajo mund té pérmban déshmi té provave pér veprat dhe sjelljet e té pandehurit.’!

Né dhjetor 2009, Tribunali solli rregullore té re e cila lejon pranimin né dosje té désh-
mive deklaratén e njé déshmitari né mungesé né rast se “déshtimi i personit pér té
gené i pranishém ose pér té dhéné déshmi ka qené i ndikuar nga aspekti material me
ndérhyrje jo té pérshtatshme, pérfshiré kétu kércénimet, frikésimin, léndimin, ryshfetin,
ose pérdorimin e forcés”. Deklarata mund té shkon tek “vepra ose sjellje e té pande-
hurit” dhe déshmitari nuk do kété pyetje té kryqézuara, mirépo dhoma gjyqésore nuk
do té mund té bazon dénimin vetém né njé deklaraté té kétillé'”. Kjo rregull u soll pasi
qé Tribunali kishte njé pérvojé té keqe me véshtirésité pér té siguruar déshmi nga désh-
mitaré relevant né disa raste edhe pas instancave té dokumentuara té frikésimit.

% Regulli 90 (F) i Regullave té procedurés dhe déshmive té TNKJ.

% Regulli 92 bis i Regullave té procedurés dhe déshmive té TNKJ

97 Shiko p.sh. Prosecutor v. Stanislav Galic IT-98-29/AR73.2 “Vendim mbi ankesén e bashképunuesit
né lidhje me Regullin 92 bis (C)", 7 Qershor 2002.

% Shiko p.sh. Prosecutor v. Fatmir Limaj dhe té tjerét IT-03-66-T “Vendimi mbi Ankesén e
prokurorit pér pranimin provizional té deklaratave té déshmitaréve sipas rregullit 92 bis", 15
Dhjetor 2004.

99 Regulli 92 ter TNKJ Regullorja e procedurés dhe déshmive

100 Regulli 92 ter TNKJ Regullorja e procedurés dhe déshmive té TNKJ.

101 Shiko p.sh. Prosecutor v. Popovi¢ dhe té tjerét 1T-05-98-T “Vendimi mbi prokuroriné pér
Ankesén pér prnanimin e Déshmive sipas rregullit 92 quarter”, 21 Prill 2008.

102 Regulli 92 quinquies Regullorja e Procedurave dhe déshmive.
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Diskreditimi i déshmitaréve dhe deklarata paraprake kontradiktore

Pyetjet e kryqézuara mund té pérfshijné edhe vénien né dyshim té déshmitarit me
njé deklaraté té méparshme kontradiktore.'® Pala mund té ven né dyshim désh-
mitarin e vet duke i prezantuar njé deklaraté kontradiktore té& méparshme, né pyet-
jet e kryqézuara pér déshmitarin e vet me deklaraté kontradiktore té méparshme.
Meqé sistemi pérdoré rregulla hibride té procedurave, déshmitari nuk duhet pat-
jetér zyrtarisht té shpallet “armigésor” pér té ndodhur kjo.'** Déshmitarét mund
té konfrontohen né pyetjet e krygézuara me dokumente té cilét ende nuk jané
ofruar pér déshmi.

Déshmia e depozituar

Tribunali gjithashtu mund té urdhérojé proceduré pér deponimin e déshmive né
seancén gjyqésore, pavarésisht nése personi éshté né dispozicion té paragitet para
Tribunalit apo jo pér té dhéné déshminé. Déshmitarét pyeten nga palét (né
ményrén e zakonté), depozitimet regjistrohen dhe merren né praniné e njé zyrtari
kryesues mé miré se pérpara gjykatésit. Cdo vérejtje né pyetjet dhe pérgjigje lihet
pér mé voné pér vendimin nga Késhilli i Seancés Gjyqésore. Depozitimi mund té
merret nga selia e Tribunalit né Hagé ose pérmes video-lidhjes.'%

5.3. Tribunali Ndérkombétare pér Krime

Statuti i TNK-sé pérfshiné standardet sipas Nenit 14 té Konventé Ndérkombétare
pér té Drejtat Politike dhe Civile (KNDPC) me té garanton té drejtén e té pandehurit
(i ashtuquajturi i akuzuari) pér té “marré né pyetje ose té kérkojé t'i marrin né
pyetje déshmitarét qé jané kundér tij dhe té sigurojé praniné dhe marrjen né pyetje
té déshmitaréve né favor té tij né kushte té njéjta si déshmitarét qé jané kundér
tij. | pandehuri gjithashtu duhet té keté té drejtén pér ngritjen e mbrojtjes dhe té
prezantojé déshmi tjera té pranueshme sipas kétij Statuti'%.

Rregullorja e Rregullave té Procedurave dhe té Déshmive siguron se “Prokuroria dhe
mbrojtja kané té drejté té pyesin déshmitarin pér ¢éshtje té réndésishme qé kané
té béjné me déshminé e déshmitarit dhe me besueshmériné e saj, kredibilitetin e

103 Shiko p.sh. Prosecutor v. Sefer Halilovi¢ IT-01-48-T “Vendimi mbi Pranimin e Déshmive
Paraprake nga Déshmitarét ”, 5 Korrik 2005.

104 Prosecutor v. Popovic¢ dhe té tjerét IT-05-98-T “Vendimi mbi Ankesén kundra Vendimit né
Dyshimin e deklaratave té déshmitaréve té vet”, 1 Shkurt 2007.

105 Rregulli 71 i Regullores sé Procedurave dhe Déshmive té TNKJ

106 Shiko p.sh, Prosecutor v. Sefer Halilovi¢ IT-01-48-T “Vendimi mbi Pranimin e Déshmive té
Dekaratave Paraprake té Déshmitarit”, 5 Korrik 2005.
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déshmitarit dhe té ¢éshtjeve té tjera relevante”. Gjykata mund ta pyesé déshmitarin
para se pala té thérrasé até. Mbrojtja merr né pyetje déshmitarét e fundit me radhé.'”’

Gjykatési kryesues mund qé té japé udhézime pér drejtimin e drejté dhe té paan-
shém té procesit gjygésor.'®® Gjykata ka nxjerré udhézime pér sjelljen né seancat
gjyqésore, pér shembull né rastin e Katangés ku morri vendimin qé Prokuroria té
keté 120 oré né dispozicion pér té prezantuar rastin dhe i lejoi mbrojtjes pérafér-
sisht 60% té asaj kohe pér té béré pyetjet e kryqézuara pér déshmitarét e prokuror-
is€.1? Vendimi gjithashtu ishte i mbéshtetur me shtojcé prej 32 fagesh me
“Udhézime pér sjellje né seancé gjygésore dhe pér dhénie té déshmive”. Né rela-
cion me pyetjet e kryqézuara ajo formulon dispozitat né vijim:
“Pyetjet e krygézuara do té kufizohet né ¢éshtjet e ngritura gjaté marrjes né pyetje
né pérgjithési dhe né géshtjet qé ndikojné né kredibilitetin e déshmitarit. Pérveg
késaj, kur déshmitari ka mundeési té japé déshmi relevante pér rastin e palés gé bén
pyetje té kryqgézuara, ajo mund té parashtrojé pyetje pér ¢éshtjet e tilla madje
edhe nése ato nuk jané ngritur si té tilla gjaté marrjes né pyetje né pérgjithési.

Nése rasti i palés qé bén pyetjet e kryqézuara éshté né kontradikté me déshminé
e dhéné nga déshmitari gjaté marrjes né pyetje né pérgjithési, ajo palé duhet t'ia
kumtojé qarté kété déshmitarit para se té parashtrojé pyetje né kété temé.

Dhoma thekson se pyetjet e kryqézuara duhet, gjithashtu, té kontribuojé né vérte-
timin e sé vértetés dhe nuk duhet té pérdoret pér turbullimin ose shtyrjen e pro-
cesit té gjetjes sé fakteve.”

TNK-ja dallon nga TNKJ-ja dhe TNKR-ja megé lejon pjesémarrjen e viktimés né

gjykim duke ju dhéné té drejtén pér té thirré déshmitarét né pyetjet e kryqézuara

edhe ata nga pala tjetér. Kjo duhet béré pérmes “pérfagésuesve juridiké”. Vendimi-

Katanga kufizon pjesémarrjen e pérfagésuesve juridiké té viktimave, duke udhézuar:
“Si céshtje e njé principi té pérgjithshém, marrjen né pyetje nga ana e pérfagésuesve
juridiké né emér té viktimés té cilét marrin pjesé né seancat gjyqésore detyrimisht
arrijné té kené pér géllim té tyre vértetimin e té vértetés. Viktimat nuk jané palé né
seanceén gjyqésore dhe sigurisht qé nuk e kané até rol mbéshtetés pér rastin e Pro-
kurorisé. Sidoqofté, pjesémarrja e tyre mund té jeté njé faktor i réndésishém ndihmés
pér Dhomén pér té kuptuar mé miré ¢éshtjet kontestuese té rastit né vijé té njohurisé
sé tyre lokale dhe prejardhjes sé tyre shogérore kulturore.

107 Regulli 140 (2) (d) Regullorja e Procedurave dhe Déshmive té TNK

108 Neni 64 (8) (b) i Statutit té TNK.

199 Prosecutor v. Germain Katanga dhe Mathieu Ngudjolo Chui ICC-01/04-01/07 “Direkcionet pér
té udhéhequr procedurén dhe déshmité né pajtim me rregulin 140", 20 Néntor 2009.
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Kur pérfaqgésuesit juridiké té viktimés e diné paraprakisht se ata kané ca pyetje
specifike pér déshmitaré eksperté té caktuar ose pér té pandehurin, qé nuk kané
té béjné me ¢éshtjet e démshpérblimit, ata duhet té lajmérojné Dhomén dhe
Prokuroriné pér kété gjé me aplikacion né formé té shkruar, mé sé paku shtaté
dité para se déshmitari té paraqitet pér heré té paré. Aplikacioni duhet té tregojé
cila pyetje e Pérfaqésuesit Juridik propozon, parashtron dhe shpjegon né ¢'ményré
ato lidhen me interesat e viktimave qé pérfagésohen. Né rast se Dhoma konsideron
se aplikacioni duhet patjetér t'i dorézohet Mbrojtjes pér studim, né pajtim me
rregullin 91(3)(a), ajo mund té vendosé qé té riklasifikojé aplikacionin ashtu qé té
lejojé njoftimin e Mbrojtjes. Né kété rast, Mbrojtja do té keté tre dité pér té shpre-
hur studimin e vet.

Nése, pas marrjes né pyetje né pérgjithési nga ana e palés qé thérret déshmitarin,
Dhoma éshté né mendim se ¢éshtjet e ngritura né pyetjet e propozuara té viktimés
nuk jané té adresuara né ményré té mjaftueshme nga ana e déshmitarit, ajo mund
té autorizojé Pérfagésuesin Juridik qé té parashtrojé pyetjet para se té fillojé pro-
cesi i pyetjeve té kryqézuara.”

5.4. Gjykata Evropiane pér té Drejtat e Njeriut

E drejta ndérkombétar pér té drejtat e njeriut garanton té drejtén pér gjykim té
drejté e cila pérfshin té drejté themelore té barazisé sé arméve dhe té drejtén pér
konfrontim té déshmitaréve. Instrumentet ndérkombétare té té drejtave té njeriut
i themelojné disa principe pa pérshkrime teknike pér implementimin e tyre. Prak-
tika té ndryshme ekzistojné mes sistemeve nacional dhe atyre internacionale. Né
njohjen e rolit primar gé autoritetet kombétare, pérfshiré kétu edhe gjykatat,
duhet té ushtrojné né mbrojtjen e té drejtave té njeriut, Gjykata Evropiane pér té
Drejtat e Njeriut aplikon doktrinén “margjina e vlerésimit” e njé véshtrimi té ku-
fizuar té vendimeve nacionale.

Marréveshja Ndérkombétare pér té Drejtat Civile dhe Politike siguron té drejtén
“Pér marrje né pyetje, ose pér té kérkuar pér té marré né pyetje déshmitarét
kundér tij dhe té sigurojé praniné dhe marrjen né pyetje té déshmitaréve né emér
té tij me kushte té njéjta si pér déshmitarét kundér tij"*°. Neni 6 (3) i Konventés
Evropiane pér té Drejtat e Njeriut pasqyron tekstin si mé poshté

110 Neni 14 (3) i MNDCP
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Kjo nuk i jep té pandehurit njé té drejté absolute pér té thirrur déshmitarét ose té
drejtén pér té detyruar gjykatat nacionale pér té dégjuar njé déshmitar té caktuar.
Ligji nacional mund té rregullojé kushtet e dhénies sé déshmisé té déshmitarit dhe
gjykatat, pér shembull, nuk duhet patjetér té dégjojné déshmi jo relevante té désh-
mitarit. Pér té thyer kété, aplikuesi duhet té tregojé patjetér se déshtimi i gjykatés
pér té dégjuar njé déshmitar té caktuar ka paragjykuar rastin e mbrojtjes'.

E drejta pér njé dégjim té drejté sipas Nenit 6 (1) té Konventés Evropiane siguron té drejtén
pér té marré né pyetje ose pér té kérkuar pér té marré né déshmitarét qé jané kundeér tij
ose asaj dhe té sigurojné praniné dhe marrjen né pyetje té déshmitaréve né emér té tij
ose té saj, né kushte té njéjta si pér déshmitarét qé jané kundér tij ose saj. Né princip té
gjitha déshmité duhet té prezantohen né praniné e té pandehurit gjaté njé dégjimi publik
me synim tek dégjimi dhe argumenti kundérshtues.'? Té pandehurit duhet t'i jepet
mundési e duhur dhe adekuate pér té sfiduar dhe pyetur déshmitarét né momentin kur
déshmitari jep deklaratén ose mé voné', Palét kané té drejté té kené njohuri pér déshmité
dhe té béjné komente pér té gjitha déshmité qé jané sjellé ose pér véshtrimet e béra.'**

E drejta pér dégjim té drejté pérfshiné principin e barazisé sé arméve; né té drejtat
procedurale gjyqésore gé do té thoté se secila palé né seancé, medoemos, té keté
mundési té arsyeshme pér té prezantuar rastin e tyre para gjyqit né kushte té cilat
nuk e vendosin até né situaté vérteté té jo té favorshme vis-a-vis ndaj oponentit
té tyre.'> Njé baraspeshé e drejté duhet té pritet mes dy paléve. Megjithaté, pér
té garantuar barazi né proceduré gjyqésore procedura pér thirrjen dhe dégjimin e
déshmitaréve duhet té jeté e njéjté pér prokuroriné dhe pér mbrojtjen.

Zbulimi i déshmive dhe efekti i tyre né té drejtat gjaté gjykimit

Me géllim té konfrontimit té déshmitarit, i pandehuri duhet qé té keté té dhéna té
nevojshme pér até sé pér ¢faré dhe si té pyesé déshmitarin. Aplikimi i principit té
barazisé sé arméve kérkon njé zbulim adekuat té atyre té dhénave pér té pandehurin.

Rasti Jespers kundér Belgjikés pérmbante principin e barazisé né gjykaté qé sipas
nenit 6 (3) (b) kérkon qé prokuroria ose autoritetet hetimore té zbulojné ¢do ma-
terial gé ata posedojné, ose qé mund té kené gasje, i cili mund té ndihmojé té pan-
dehurin pér té shfajésuar vetveten ose pér té marré njé dénim mé té vogél."* Kjo

Xy, Zvicrés, 28 DR 127

12 Barberd, Messegué dhe Jabardo v. Spanjés, A-146, 6 Dhjetor 1988, paragrafi. 78

113 Stanford v Mbretérisé sé Bashkuar A 282-A (1994).

114 Ruiz-Mateos v. SpanjésA-262 (1993), 23 Qershor 1993, para. 63

115 Kaufman v. Belgjikés 50 D.R. 98 at 115; De Haes and Gijsels v. Belgjikés, 24 Shkurt 1997.
116 Jespers v. Belgjikés 27 DR 61 (1981).
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pérfshiné materiale qé kané mundési té minojé kredibilitetin e déshmitarit té
prokurorisé.'*’Mbrojtja, po ashtu, ka té drejté qasjeje tek dosja e rastit dhe té béjé
kopje té dokumenteve pér té ndihmuar né pérgatitjen e mbrojtjes adekuate.'®

Shkelja do té ndodhé né rastet ku pérfshihen ekspertét, nése, pér shembull,
eksperti mbéshtetet né material i cili nuk éshté dhéné né dispozicion ose nuk éshté
zbuluar pér mbrojtjen.'

Kéta té drejta jané tepér té réndésishme né lejimin e avokatit mbrojtés qé té pér-
fagésojé né ményrén adekuate klientin e tij gjaté procedurés kundérshtuese. Mbro-
jta do té mbetet prapa pa pasur qasje né té dhénat té cilat jané t nevojshme dhe
mé ményré efektive konfrontojné déshmitarin né gjykaté.

Thashethemet

E drejta pér dégjim té drejté nuk urdhéron gjykatat nacionale té respektojné ¢do
rregull té pérshkruar pér déshmité né dégjimin e rasteve. Por, ményra si pranohet
déshmia né procesin gjyqésor mund té shkel nenin 6.

Pranimi i déshmisé thashetheme pa lejuar pyetjet e krygézuara mund té paraqget
procesin gjygésor jo té drejté né rast se dénimi bazohet plotésisht ose kryesisht
né até déshmi, edhe pse dispozitat né bazé té cilave disa déshmitaré, si¢ jané ané-
tarét e familjes, lirohen nga dhénia e déshmisé mund té mos jené shumé jo té
drejté.’”® | pandehuri ka té drejté té pyesé né krygézim njé déshmitar deklarata e
té cilit éshté dhéné né seancé gjygésore por nuk éshté thirrur té jep déshmi. Kjo
e drejté mund té pérmbushet me pyetjet e kryqézuara e déshmitarit né njé dégjim
paraprak.’”* Kjo mund té pérfshijé dégjim akuzues né Angli dhe Uells, njé dégjim
special né Bosnjé e Hercegovinég, ose njé incidente probatorio né Itali (ose dégjim
depozitues né TNKJ ose njé dégjim me njé mundési unike hetimore né TNK).

Gjykata do té shqyrtojé thashethemet né kontekst té procesit gjygésor si térési
duke vlerésuar nése ka ndodhur shkelje. Pranimi i thashethemeve té kontestueshme
pa mundési pér pyetje té kryqézuara éshté shkelje prima facie e nenit 6 (3).12

WEdwards v. Mbretérisé sé Bashkuar 2002-Il.

118 Foucher v. Francés 1997-11, 18 Mars 1997.

119 Mantonvanelli v. Francés 1997-1l, Foucher v. Francés 1997-Il, 18 Mars 1997.

120 Unterpertinger v. Austria A-110, 24 Néntor 1986.

121 Kostovski v. Holandés A-166 (1989) 20 Tetor 1989.

122 | yca v. Italiséy 33354/96, 2002-1l, Al-Khawaja and Tahery v. Mbretérisé sé Bashkuar 26766/05
22228/06 20 Janar 2009.
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Gjykata mund té arsyetohet né pranimin e déshmisé thashetheme kur ekziston friké e
vérteté nga represalie, por té drejtat e mbrojtjes detyrimisht duhet té runen duke kundér-
balancuar procedurat. Kéto mund té pérfshijné praniné e avokatit té€ mbrojtjes gjaté mar-
rjes né pyetje té déshmitarit dhe, nése gjykatési ka dijeni pér identitetin e déshmitarit. Si
shembull, né Saidi kundér Francés, i pandehuri u dénua pér trafikim me drogé né bazé té
déshmisé thashetheme nga tre déshmitaré me identitet anonim. Pér shkak té késaj shkel-
jeje té gjetur meqé kjo ishte e vetmja bazé pér shqiptim dénimi, Gjykata vendosi'?*;
“Gjyqi éshté plotésisht i vetédijshém pér véshtirésité e pamohueshme té luftés kundér trafikimit
me drogé - vecanérisht sa i pérket marrjes dhe dhénies sé evidencave - dhe té démeve gé i
béhen shoqgérisé nga problemi i drogés, por konsiderata té kétilla nuk mund té justifikojné
kufizimet né kété shkallé e té drejtave té mbrojtjes té secilit gé akuzohet me vepér penale. “

Déshmitari anonim

Pérdorimi i déshmitaréve anonimé paraget probleme té vecanta pér shkak se

mbrojtja nuk mund té sfidojé kredibilitetin e tyre. Gjykata Evropiane né lidhje me

kété u referua né rastin Kotovski kundér Holandés***:
“Nése mbrojtja nuk ka dijeni pér identitetin e personit ajo kérkon té pyesé, asaj mund té
mos i mundésohen raportet e hollésishme gé do t'i mundésonin té demonstrojé se ai ose
ajo éshté e paragjykuar, armigésore ose e pabesueshme. Déshmia ose deklaratat tjera qé
fajésojné njé té akuzuar mund té jené qéllimisht shumé té pavérteta ose thjeshté té
gabueshme dhe mbrojtja, pothuaj se, fare nuk mund té keté mundési té nxjerré né drité
kété nése i mungon informacioni qé i lejon asaj té testojé besueshmériné e autorit ose té
hedhé dyshim né kredibilitetin e tij. Rreziget qé dalin nga njé situaté e kétillé jané té qarta.”

Nga kjo del se dénimi nuk duhet té bazohet vetém né njé, e as né njé shkallé
vendimtare té déshmisé nga njé déshmitar anonim?!»

Kufizimet pér pyetjet e krygézuara

Kufizimet e imponuara pér pyetjet e kryqézuara nuk mund té thyejné Nenin 6. Pér
shembull, Gjykata ka vendosur se nuk ka shkelje té Nenit 6 (3) gjaté kufizimit té pyet-
jeve té kryqézuara pér sulm seksual né historiné e tyre seksuale té méparshme!*.
Shkelja ndodhi né ményré té ngjashme né ndalimin e pyetjeve té kryqézuara sé njé

123 Saidi v. Francés, A-261-C, 20 Shtator 1993, para. 44.

124 Kostovski v. Holandés, A-166 (1989), 20 November 1989, para. 42.
125> Doorson v.Holandés A-166, para. 76, 20 Shkurt 1996.

126 Qyston v. Mbretérisé sé Bashkuar 42011/98, 22 Janar 2002

127 N, v. Suedisé 2002-V, 2 Korrik 2002.
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Neni 6 nuk e kufizon pyetjen gé mund ti parashtrohet. Lejohet njé diskrecion i
gjeré pér autoritetet nacionale té ciléve iu lejohet marrja né pyetje. Shkelja ndodhi
kur faji u caktua nga deklaratat e dy déshmitaréve, té cilét nuk mundén té sfidohen
nga ana mbrojtjes né fazén hetimore apo até té gjykimit dhe nuk mundi té testojé
kredibilitetin e tyre.!8

Mbrojtja mund té heqé doré nga e drejta pér pyetje té kryqézuara por ajo duhet
té jeté e qarté dhe jo kundér interesit publik'?’. Disa raste té jashtézakonshme
lejojné qé déshmité e disa déshmitaréve té merren pa pyetje té kryqézuara dhe
pa shkelur nenin 6 - p.sh. pér té parandaluar represaliet, pér té ruajtur metodat
operative té policisé, té lejohet viktimat e sulmit seksual té ballafagohen me té
pandehurin etj. Gjygi mund té mos e bazojé dénimin e vet vetém né njé déshmi té
njé déshmitari té tillé.

128 Sadak v. Turgisé (No 1) 2001-VIII.
129 Craxiv. ltalisé 34896/97, 5 Dhjetor 2002.
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PJESA 3. _.
UDHEZIME MBI TE.
PYETURIT E KRYQEZUAR

1. BAZAT E MARRJET SE KRYQEZUAR NE PYETJE
1. 1. Hyrje

Ligji i ri i procedurés penale (LPP ) paraget mekanizma dhe procedura / parime té
reja gé rrjedhin nga sistemi akuzator. Kundérekzaminimi - parashtrimi i pyetjeve
té cilat sugjerojné pérgjigje - éshté ndoshta mjeti mé dinamik dhe mé inovativ i
pranuar nga sistemi akuzator pér dobiné e prokurorit dhe avokatit té mbrojtjes.

Njohja e procedurés sé re penale si akuzatore né nenin 5 té LPP-sé sé re nénkupton
se edhe mbrojtja edhe prokuroria jané palé té barabarta té cilat mund té zhvillojné
dhe sfidojné provat, mes tjerash, edhe pérmes marrjes sé déshmitaréve né pyetje.
Neni 4 i LPP-sé sé re e miraton parimin dubio pro reo. Kjo nénkupton se avokati i
mbrojtjes duhet té keté té drejté té parashtrojé pyetje té cilat e lejojné mundésiné
e shpjegimeve alternative bindése, késhtu duke krijuar dyshim. Neni 21 (13) i LPP-
sé sé re e pércakton marrjen e déshmitaréve né pyetje si “shqyrtim i njé déshmitari
dhe déshmitari ekspert nga pala e kundért, qé e paraget ményrén se si prezantohet
njé prové e tillé gjaté seancés kryesore né gjyq.”

Pikésynimi i marrjes sé déshmitaréve né pyetje éshté té nxjerré né pah pikat qé e avancojné
teoriné erastit té njérés palé ose té tjetrés, " kurse i zvogélojné ose i shpérgendrojné pikat
e béra té déshmitarit gjaté shqyrtimit té drejtpérdrejté. Kjo arrihet me ané té pyetjeve té
shkurtra sugjestionuese té orientuara kah faktet (deklarata pérshkruese me njé modulim)
té cilat prodhojné pérgjigje té parashikuara, té organizuara né renditje. Njé séré nenesh
plotésuese e rregullojné specifikén e marrjes sé déshmitaréve né pyetje (p.sh. 21 (12), 21
(13),55(4),70,216-217, 219,221, 226,229 - 232, 245, 350, 369, 378, 381, 383- 391, 516).

130 Teoria e rastit nuk éshté kurrgjé mé tepér sesa njé tregim bindés pér ate se ¢ka ka ndodhur
nga perspektiva e prokurorit/mbrojtjes. Kjo éshté “arsyeja,” “justifikimi” ose “shpjegimi” se pse
prokuroria ose mbrojtja duhet té dalin fitimtaré né gjykim. Teoria e rastit patjetér té zhvillohet
logjikisht dhe vazhdimisht késhtu qé pas shqyrtimit té provave dhe déshmive té té gjithé

déshmitaréve, trupi gjykues té marré vendim né dobiné tuaj.
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Kundérekzaminimi éshté vetém njé nga tipet e shqyrtimit né gjykaté, té tjerat jané:
pyetjet e drejtpérdrejta (ekzaminimi i drejtpérdrejté) dhe ai plotésues. Ekzaminimi
i drejtpérdrejté ndodh kur pyetési - prokurori ose avokati i mbrojtjes - i merr né
pyetje déshmitarét e vet. Kjo éshté metodé me té cilén pyetési/ekzaminuesi
(prokurori ose avokati i mbrojtjes) e pérgatit teoriné e tij té rastit me ndihmén e
déshmitaréve. Ekzaminimi plotésues ndérlidhet me marrjen fillestare né pyetje
pasiqé kétyre pyetjeve duhet t'u pérgjigjet ekzaminuesi gjaté pyetjeve plotésuese.
Né kété fazé ekzaminuesi ka mundési té béjé pyetje shtesé dhe ta drejtojé déshmi-
tarin kah pyetjet e parashtruara gjaté marrjes fillestare né pyetje me géllim gé t'i
mundésojé déshmitarit té japé shpjegime pér té gjitha pikat e ngritura nga shqyr-
timi i palés tjetér. Késhtu, sferat té cilat ai i konsideron si té réndésishme pér pér-
parimin e teorisé sé rastit mund té plotésohen. Po ashtu, kjo jep njé mundési pér
té zvogéluar ndikimin gé mund té ndodhé gjaté marrjes sé déshmitaréve né pyetje.

1.2. Pérgatitja

Ményra mé e miré té pérgatiteni’> pér marrjen e déshmitaréve né pyetje éshté t'i
mésoni térésisht faktet e [éndés. Avokati'®, sé pari, duhet ta shqyrtojé materialin
né dispozicion, té takohet mé palén e akuzés/palés démtuese dhe mé té gjithé
déshmitarét e nevojshém, dhe né fund té béjé njé mori idesh té [éndés me kolegét
dhe hetuesit e tjeré.’> Avokati patjetér t'i analizojé té gjitha informatat duke i
pasur parasysh mospérputhjet dhe zbrazétirat né [éndén e palés kundérshtare.
Takimi me palén e démtuar ose takimi me ¢farédo personi tjetér té cilét mund té
kené informata relevante, mund té sigurojé informata té cilat mé voné mund té
pérdoren gjaté marrjes né pyetje té déshmitaréve té palés tjetér. Avokati duhet
t'i parashtrojé palés démtuese pyetje té véshtira, sidomos shpjegimet e tij qé lid-
hen me anét e forta té éndés sé palés tjetér. Avokati duhet t'i trajtojé té gjitha
céshtjet gjaté sesionit té morisé sé ideve. Té gjitha sferat dhe teorité gé lindin
duhet té vérehen dhe analizohen. Duhet té merret né konsideraté déshmia e ¢do
déshmitari té€ mundshém. Céshtjet déshmuese duhet identifikuar dhe nése
paragitet nevoja, té pércillen mé tej né ekip. Duhen pérgatitur propozime té mund-
shme preliminare. Duhen pércaktuar parametra pér detyrat hetimore. Duhet or-
ganizuar njé vizité né vendin e ngjarjes dhe duhen shqyrtuar provat materiale.

Qéllimi kryesor né sesionin e morisé sé ideve éshté té béhet distilimi i teorisé sé
pérgjithshme té [éndés duke pasur parasysh anét e dobéta dhe té forta té rastit.

131 Shih nenin 89(1), né bazé té cilit “Shénime do té merren pér ¢do veprim té ndérmarré gjaté
procedurés penale né té njéjtén kohé kur jané ndérmarré aktivitetet, nése éshté e mundur
menjéheré pas saj.” Mbajtja e shénimeve po ashtu éshté pikénisje pér pérgatitjen e mbrojtjes.
132 Termi “Avokat” i referohet shqyrtuesit, qofté prokurori ose avokati i mbrojtjes.

133 Shih po ashtu nenin 70 dhe 79(1), (2).

@



4» ‘CROSS EXAM 02 AL [R3] 24.02.2011 13:24 Page 73 @

KUNDEREKZAMINIMI - DORACAK PER PROFESIONISTET 73

Vetém me ané té kétij procesi mund té pércaktohet réndésia e parashikuar e désh-
misé sé ndonjé déshmitari dhe té pércaktohet sesi e avancon kjo léndén e palés
kundérshtare dhe si ndikon kjo né léndén tuaj. Pikat e dobéta dhe mangésité e
léndés suaj duhet vecuar dhe diskutuar me palén démtuese. Né fund té sesionit
té morisé sé ideve, avokati duhet té keté njé ide té pérgjithshme pér teoriné e
rastit té tij, pér anét e dobéta dhe pér problemet e mundshme qé mund t'i shkak-
tojné déshmitarét.

Duke supozuar se avokati ka mundési té takohet me déshmitarin, do té ishte paku-
jdesi - varésisht nga natyra dhe madhésia e déshmisé sé parashikuar - té shkohet
né gjykaté dhe té merret né pyetje déshmitari i palés kundérshtare pa pasur takim
paraprak me géllim té vlerésimit té tij/saj dhe t'i lexojé deklaratat e tij/saj (nése
ekzistojné ato deklarata). Mirépo, para se té takohet me déshmitarin éshté me
réndési qé avokati té pércaktojé saktésisht se cka déshiron té arrijé me kété takim.
Duhen pércaktuar géllime dhe parametra gé pyetjet té mos i zbulojné anét e
dobéta ose té forta té [éndés. Mé miré éshté avokati té pérpilojé njé listé pyetjesh
té cilat do t'i parashtrojé ai ose hetuesi; kjo do ta mbajé intervistén té pérgendruar.
Natyrisht, duhet theksuar se pérgjigjet duhen dégjuar me vémendje (mos mendoni
pér pyetjen e ardhshme derisa déshmitari iu jep pérgjigje pér pyetjen e paré) qé
té parashtrohen pyetje plotésuese dhe té shpalosen tema té papritura. Metoda
mé e miré e marrjes né pyetje gjaté intervistave té tilla éshté metoda e pyetjeve
té drejtpérdrejté: Cili? Cka? Ku? Kur? Pse? Si? Shpjego? Pérshkruaj? Qéllimi éshté té
nxirren informata nga déshmitari e jo t'i pércillen informata déshmitarit.

Pas intervistés me déshmitarin, avokati duhet t'i shqyrtojé dhe analizojé pérgjigjet
e fituara. Avokati duhet konkretisht t'i analizojé vézhgimet e déshmitarit, njohur-
iné e fakteve dhe té mendimeve. Kjo analizé do té jeté e dobishme pér avokatin
té pérpilojé njé strategji se si té marré né pyetje déshmitarin e palés tjetér. Avokati
duhet gatur kujdes té vecanté pér até se si déshmitari iu pérgjigjet pyetjeve, ¢faré
pérpikérie kishin fjalét e tij, deri né ¢masé déshmitari i éshté pérgjigjur pyetjeve
dhe ¢farédo ndryshimeve té sjelljes sé tij/saj gjaté intervistés. Té gjitha kéto in-
formata jané mjaft té dobishme pér té vendosur se si do t'i qaset kétij déshmitari
avokati gjaté gjykimit. Nése avokati s’ka mundési té takohet me déshmitarin,
atéheré ¢farédo deklaraté e dhéné nga déshmitari duhet analizuar dhe e njéjta té
krahasohet me deklaratat e dhéna nga déshmitarét e tjeré.
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1.3. Qasja e pérgjithshme ndaj pyetjeve té kryqézuara

Ndoshta ményra mé e mire e organizimit té marrjes sé déshmitaréve né pyetje
éshté té fillohet me [émin dhe me punén e pérgjithshme dhe pastaj té kalohet né
punét konkrete. Kjo do t'i mundésojé avokatit t'i tregojé déshmitarit se ka njohje
té fakteve. Avokati, po ashtu, déshmon para trupit gjykues se ka njohuri té domos-
doshme pér t'i ndihmuar trupit gjykues té kuptojé réndésiné e sferave té cilat jané
pika kryesore té marrjes né pyetje. Me pyetje té shkurtra sugjestionuese dhe fakte
konkrete, avokati mund té déshmojé njohuriné e tij té thellg, duke e shmangur
késhtu probabilitetin qé déshmitari té dalé jashté kontrolle. Né thelb, avokati po
bén njé dialog me déshmitarin, por né realitet marrja e tij né pyetje s'duhet té jeté
mé tepér sesa njé dhénie déshmie ose rréfim rasti nga ana e avokatit, kurse désh-
mitari vetém té pohojé (me njé po) ose té mohojé (me njé jo) gjaté déshmisé sé
tij/saj; si pasojé del arsyeja pér deklaratén pérshkruese (me njé modulim) gjaté
marrjes né pyetje. Rréfimi s'duhet té jeté i gjaté apo i ndérlikuar ose madje edhe
interesant. Mirépo, patjetér té jeté relevant dhe i réndésishém pér teoriné e rastit.
Mund té béhet fjalé pér njé apo dy pjesé té mozaikut. Vec e veg ato pjesé mund té
jené té paréndésishme ose pavleré, mirépo pa to mozaiku - teoria e rastit- nuk
mund té realizohet plotésisht.

Pér ta ngritur deri né maksimum kontrollin e tij mbi déshmitarin, secila [émi e mar-
rjes né pyetje nga ana e avokatit duhet té fillojé me njé temé /deklaraté tranzi-
cionale ose ndonjé titull, p.sh. “. Déshmitar, ua drejtoj vémendjen kah...” ose “Té
flasim pér kété...". Cdo kapitull i marrjes né pyetje duhet pasur njé piksnim konkret
qé kuptohet dhe éshté né pérputhje me teoriné dhe me temén e rastit. Pasi té ar-
rihet pikésynimi, avokati duhet té kaloj né [émin tjetér té marrjes né pyetje.

E pakta éshté mé e miré

Eshté me réndési té mbahet né mend se qéllimi i marrjes sé déshmitarit né pyetje
éshté té pércaktohen disa pika ose té pérhapet ¢farédo pérshtypje gjaté marrjes
té drejtpérdrejté né pyetje té déshmitarit. Marrja e déshmitarit né pyetje nuk éshté
njé mjet pér kénagjen e kuriozitetit intelektual, por njé mundési pér zhvillimin e
njé kapitulli né teoriné e rastit. “Kapitulli” pérbéhet nga ¢éshtjet e béranga ana e
avokatit gjaté marrjes sé déshmitarit né pyetje mbi té cilat do té mbéshtetet gjaté
argumentimit pérfundimtar pér ta mbrojtur teoriné e tij té rastit. Njé marrje né
pyetje e papérgendruar, e pakontrolluar dhe e pakufizuar do t'i mundésojé désh-
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mitarit jo vetém gé t'i mbulojé gabimet e veta, por edhe té démtojé [éndén e
shgyrtuesit (léndén e palés tjetér). Avokatiduhet té fitojé pika, té organizojé désh-
mitarin e vet pér marrje té drejtpérdrejté né pyetje, t'i theksojé shpjegimet e mund-
shme alternative,’** dhe té ulet.

Kujdes:

Marrja e déshmitaréve né pyetje éshté e domosdoshme pér testimin e provave,
sidomos déshminé e dhéné gjaté marrjes té drejtpérdrejté né pyetje. Pa marré
parasysh pérfitimet e marrjes sé kryqézuar né pyetje (cross-examination), nése kjo
nuk béhet si¢c duhet, mund té keté efekte asgjésuese mbi [éndén. Mirépo, nése
marrési né pyetje nuk éshté pérgatitur miré, e drejta e marrjes sé déshmitaréve
né pyetje - e cila nuk éshté e drejté e pakualifikuar, mund té abuzohet dhe keqpér-
doret. Né rrethana té tilla, gjykuesi i fakteve, gjegjésisht gjykatési, vazhdimisht do
té intervenojé né kufizimin e fushéveprimit, natyrén dhe gjatésiné e marrjes sé
déshmitaréve né pyetje. Gjykatési ka liri qé ta kufizojé, madje edhe ta ndérpresé
marrjen e déshmitaréve né pyetje, nése vlerésohet si abuzive, e koté, e papérgen-
druar, e panevojshme, jo relevante ose e pavend. Shpeshheré gjykatésit mund té
kené té pagarté relevancén e marrjes né pyetje ose té jené konfuz lidhur me até
se ¢faré qéllimi géndron pas marrjes né pyetje. Pérdorimi i fjalive tranzicionale
ose temore qé u paraprijné njé séré pyetjesh (si mé poshté) do té ishte e dobishme
pér lehtésimin e shgetésimeve té tilla nga gjykatésit. Ky éshté vetém hapi i paré.
Po ashtu, éshté e dobishme gé marrja e déshmitaréve né pyetje té jeté e orga-
nizuar dhe e pérgendruar. Por né momentin kritik, sidomos kur marrja e déshmi-
taréve né pyetje duket mé sfiduese sesa pritej - edhe pérkundér pérgatitjes sé
duhur - kriteret themelore pér ¢cdo marrje té déshmitaréve né pyetje jané:

a) a éshté relevante pér [éndén dhe konkretisht pér teoriné e rastit? Dhe

b) a pérsériten pyetjet me kété déshmitaré?

Mund té ndodh qé kjo temé éshté déshmuar me ndonjé déshmitar tjetér paraprak-
isht. Mirépo, nése paragitet nevoja e paragitjes sé provave plotésuese, té pavarura
pér ndonjé ¢éshtje té caktuar nga ndonjé déshmitaré tjetér (piképamje té ndryshme),
atéheré marrja né pyetje duhet lejuar. Duke i pasur parasysh kéto kritere, njé
shqyrtues miré i pérgatitur dhe i pérgendruar duhet té jeté né gjendje, pa hamendje,
t'ia sqarojé gjykatésit se pse njé renditje pyetjesh ose vetém edhe njé pyetje, mund
té jeté relevante. Kjo éshté e réndésishme pér dy arsye: -sé pari ta bind gjykatésin
se pse shqyrtuesi gjendet brenda kufijve té nevojshém dhe té arsyeshém té marrjes
sé déshmitaréve né pyetje, dhe -sé dyti té fusé né procesverbal arsye pér té béré

134 Shih Nenin 4, i cili i lejon avokatit té parashtrojé pyetje plotésuese pér té ofruar shpjegime
té mundshme alternative.

@
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ankesa mé voné. Vlen té theksohet se shqyrtuesi té drejtpérdrejté, i cili do duhet
té béjé njé rishqyrtim, nuk duhet té géndrojé duarkryq dhe pasiv, kur béhet njé
marrje jo e duhur e déshmitaréve né pyetje. Eshté e rrezikshme qé té mbéshtetet
né intervenimin e gjykatésit; shqyrtuesi té drejtpérdrejté do té duhet té protestojé
me dinakéri dhe zéshém.

1. 4. Fushéveprimi i marrjes sé kryqézuar né pyetje

Né pérgjithési, marrja e déshmitaréve né pyetje kufizohet me temén e shqyrtimit
té drejtpérdrejté dhe me ¢éshtjet qé kané té béjné me kredibilitetin e déshmitarit.
Né praktiké, kjo vepron si faktor kufizues né aftésiné e shqyrtuesit pér té parashtruar
pyetje lidhur me ¢éshtjet jashté fushéveprimit té marrjes té drejtpérdrejté té déshmitaréve
né pyetje. Mirépo, gjykatési (duke e ushtruar liriné e tij té veprimit) mund té lejojé
shqyrtuesin té béjé pyetje pér céshtje edhe jashté fushéveprimit té marrjes sé drejt-
pérdrejté né pyetje. Né rrethana té tilla, marrési i déshmitaréve né pyetje (avokati
i palés tjetér) duhet té trajtojé déshmitarin sikur té jeté déshmitari i tij, p.sh. a éshté i
kufizuar té béjé pyetje té cilat do té ishin té lejuara gjaté shqyrtimit té drejtpér-
drejté. Si rrjedhojé, ai nuk mund té béjé pyetje sugjestionuese. Kur ballafagohemi me
njé situaté kur duhet té tejkalohet fushéveprimi i shqyrtimit té drejtpérdrejté,
shqyrtuesi duhet ta mbéshtes ¢éshtjen e tij me arsye té bindshme.

1. 5. Bazat e marrjes sé krygézuar né pyetje

Metoda hap pas hapi e marrjes sé kryqézuar né pyetje

Hapi i 1-ré. Filloni duke e pérgendruar déshmitarin dhe njoftuar gjykatésin dhe palét
pér natyrén dhe temén e pyetjeve népérmjet pérdorimit té njé deklarate tranzi-
cionale / temé.

Shembuj:

= Z X, ulejon t'i diskutoni marrédhéniet tuaja me déshmitarin;

= Znj. Y, mé lejoni t'ua kthej vémendjen kah koha e aksidentit;

= Znj. Z, tani kur na thaté pér ate se ¢ka ka ndodhur gjaté grabitjes, le té
diskutojmé pér ate se ¢ka bété ju pastaj.

Hapi i 2-té. Pérdorni deklarata té shkurtra dhe fakte konkrete me njé modulim
(pyetje sugjestionuese (qé sugjerojné pérgjigje). Qéllimi éshté té kufizohet



4» ‘CROSS EXAM 02 AL [R3] 24.02.2011 13:24 Page 77 @

KUNDEREKZAMINIMI - DORACAK PER PROFESIONISTET 77

pérgjigjja né njé fakt thelbésor. Népérmjet njé séré deklaratash me njé fakt / pyet-
jeve sugjestionuese, zhvillohet rréfimi. Nése prej njé pyetjeje dalin mé shumé se
njé fakt (pyetje e pérbéré), atéheré pérgjigjet me Po ose me Jo nuk jané té do-
bishme. Njé pérgjigje me Jo ndaj njé pyetjeje té pérbéré me dy fakte nénkupton
Jo pér faktin e paré ose té dytin ose té té dyjave. Pérgjigjet e shkurtra me po ose
me jo pér pyetjet e pérbéra nuk ndihmojné pér zhvillimin e procesverbalit gjygésor
nga e cila mund té béhet ndonjé propozim dhe mbi té cilin do té mbéshteten
gjykatésit lidhur me fakte ose pér géllime ankuese mé voné.

Shembuj pér deklarata té duhura me njé fakt / pyetje sugjestionuese:

= Zotéri: Né ditén X ju ishit déshmitar i aksidentit? (tema / deklarata tranzicionale)

= Ishit duke e kaluar rrugén né udhékryqin midis rrugés A dhe 25?

= Shkonit nga lindja né peréndim né rrugén A?

= Kur ishit né udhékryq dégjuat zhurmé?

= Zhurma vinte nga njé makiné e cila papritmas i shtypi frenat?

= Né fakt, mund ta dégjonit si rréshqiti makina?

= Né kété kohé ju ishit 3 deri 4 hapa né kalim té kémbésoréve?

= Atéheré e dégjuat kété zhurmé?

é = Nuk e paté sesi u shtypén frenat e makinés?

= Né fakt, ishte zhurma e makinés qé ua térhoq vémendjen dhe té shihni pérreth?

= Dhe kur e paté veturén, ajo vinte nga jugu né veri né rrugén 25?

= Atéheré pér sé pari e paté njé grua né ajér?

= Ajo ishte afro 2 metra né ajér?

= Dhe pikérisht né até moment ju e kuptuat se e ka goditur makina?

= Ju nuk e paté goditjen?

= Ju nuk prisnit ndonjé aksident?

= Juvetém e dégjuat zhurmén e frenave?

= Pastaj edhe njé zhurmé té ngjashme rénien e gruas?

= Dhe pastaj, pasi u kthyet nga drejtimi nga vinte zhurma dhe e paté gruan né ajér.

= Tani, té flasim pér distancén midis udhékryqit ku ishit ju dhe vendin e gruas dhe
makinés kur i paté pér heré té paré pasiqé e dégjuat zhurmén e frenave dhe zhur-
mén e rénies sé gruas. (tema tjetér / deklarata tranzicionale)

Hapi 3. Shkoni me radhé prej njérés pyetje né tjetrén qé tregimi té zhvillohet qarté
dhe me logjiké. Shembulli mé larté e sqaron kété aspekt. Radhitja e pyetjeve éshté
e réndésishme pér mirémbajtjen e kontrollit té déshmitarit.
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Hapi 4. Pasigé shqyrtuesi i palés kundérshtare ta keté konstatuar ¢éshtjen e
déshiruar (e cila duhet té jeté e dobishme pér teoriné e mbrojtjes), atéheré éshté
koha té kaloni né temé tjetér. Kjo arrihet thjeshté vetém duke i parashtruar pyetjet
temore té méposhtme.

Shénim: arti i lakimit Deklarata pérshkruese (me njé modulim) / pyetja sugjestionuese
mund té pérmban mé shumé se njé fakt pa té genurit e saj pyetja e pérbéré. Kjo
arrihet duke e marré njé fakt qé sapo éshté konstatuar pérmes pérgjigjes dhe duke
e bashkuar até me deklaratén pérshkruese / pyetjen sugjestionuese té ardhshme.
Kjo tekniké - té pérdoret rrallé dhe veganérisht kur duhet té theksohet ndonjé
¢éshtje - quhet lakim.

Shembull:

= E paté makinén?

= Makina e kugé shkonte né drejtim té lindjes?

= Dhe ishte pikérisht kjo makiné e kuqge, gé shkonte né lindje qé e kaloi dritén e
kuge? - Makina e kuge e kaloi dritén e kuqe kur kishte fémijé né kalimin e kémbésoréve?

1. 6. Ndértimi i rréfimit nga pyetjet e kryqézuara

Filloni me marrjen e déshmitaréve né pyetje duke béré njé rréfim té hollésishém
té ngjarjes. Kjo, né pérgjithési, éshté déshmi neutrale e padémshme pér déshmi-
tarin. Kjo u jep kontroll (té orientoni déshmitarin kah ményra e dhénies sé pérgjig-
jeve me Po; déshmitari thjesht e vérteton deklaratén pérshkruese) dhe ju mund té
filloni té pérgatisni skenén pér rréfimin. Derisa nuk e kaloni kufirin duke i shfry-
tézuar faktet dhe derisa i kufizoni deklaratat pérshkruese né njé fakt té réndomté
(eliminoni aq sa mundeni mbiemrat, ndajfoljet, cilésorét), do té keni kontroll té
ploté, do té pérfitoni kredibilitet me gjykatésin, dhe si njé rréfyes i miré i
tregimeve, do té filloni té krijoni kushte dhe ambient té miré ashtu si¢ tregohet
rréfimi. Pikésynimi éshté té ndértohet deklarata pérshkruese me modulimin / pyet-
jen sugjestionuese né ményré té tillé qé déshmitari té mos keté kohé té japé
shumé sqarime, ose t'u shmanget pérgjigjeve. Pérgjigjet mé sé shumti duhet té
jené me po, jo ose nuk e di.

Pas ndértimit té skenés, filloni t'i tregoni (rréfeni) déshmitarit se cka ka ndodhur.
Duhet gatur parasysh se pérgendrimi duhet té jeté né ¢éshtjen e zgjedhur. Pér
shembull, kur keni shumé déshmitaré dhe teoria e rastit éshté vetémbrojtja, vé-



4» ‘CROSS EXAM 02 AL [R3] 24.02.2011 13:24 Page 79 @

KUNDEREKZAMINIMI - DORACAK PER PROFESIONISTET 79

mendja duhet pérgendruar né até se cka do té kishte paré déshmitari. Kushtet e
drités, pengesat e mundshme etj. mund té jené té réndésishém varésisht nga ajo
se cka déshironi té pércillni. Duke u pérgendruar né njé ¢éshtje, pérshkruani se
cka ka ndodhur gjaté asaj ¢éshtjeje. Ndértoni rréfimin tuaj pér té zhvilluar até
¢éshtje té caktuar té cilén déshmitari do té vértetojé népérmjet tregimit tuaj.

Edhe pse mund té keni zgjedhur tregimin mé bindés té cilén duhet ta vértetojé
déshmitari, prapé se prapé duhet té zbuloni sesi déshironi ky tregim té shpaloset.
Ky vendim do té varet nga shumé faktoré, sic jané: ¢éshtje té cilat déshironi t'i
vértetoni népérmjet kétij déshmitari; radhitja e kapitujve té marrjes sé déshmi-
taréve né pyetje pér zmadhimin e kontrollit, pasigurisé, surprizave etj; dimensionin
e karakterit té déshmitarit (social, fizik dhe psikologjik); radhitja e déshmitaréve
parapraké dhe déshmité e tyre individuale.

Duhet té keni qasje holistike - ¢do rréfim i déshmitaréve varet nga ajo cka éshté théné
mé paré, cka do té pasojé dhe si ndérlidhen mes veti me - teoriné e juaj té rastit.

Ményra mé e miré e ndértimit té marrjes sé déshmitarit tuaj né pyetje éshté me ané
te ilustrimeve. Kjo béhet lehté me ané té shénimeve se si duhet té avancojé rréfimi
qé nga fillimi e deri né fund. Merrni parasysh gasjen e méposhtme hap-pas-hapi.

= Béni listén e pikave pér marrjen e déshmitaréve né pyetje;

= Béni listén e kapitujve pér marrjen e déshmitaréve né pyetje dhe pikat té cilat
déshironi t'i zhvilloni pér ¢do kapitull;

= Merrni kartolina dhe vendosni ¢do kapitull me pikat kyce né kartolina veg e veg;

= Shpérndani kartolinat dhe tentoni té gjeni radhitjen e kapitujve té cilat do e
maksimizojné rezultatin e déshiruar, duke pasur parasysh variablat e diskutuara
mé herét.

Duke i pérdorur kéto kartolina treguese, mund t'i lévizni me lehtési, t'i merrni dhe
t'i studioni, t'i pérdorni pér té gjetur radhitjen ideale, dhe né fund, ato jané té do-
bishme gjaté marrjes sé déshmitaréve né pyetje né gjyq. Mjafton té thuhet, rad-
hitja e rréfimit (kartolina treguese) mund dhe zakonisht prodhon ndryshime gjaté
gjykimit, duke pasur parasysh faktin se edhe nén rrethanat mé té mira, njé gjykim
éshté cdoheré i rrjedhshém dhe dinamik i cili kérkon té béhen adaptime dhe
ndryshime. Prandaj, ¢doheré té mbeteni fleksibél dhe té gatshém qé né momentin
e dhéné té pérfitoni ose reagoni ndaj ¢cfarédo pérgjigjeve té papritura.
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Duke e béré vizuelizimin pér até se ¢ka do té déshmojé dhe shohé déshmitari, do té
keni mirénjohje mé té madhe pér déshmitarin. Marrja e déshmitaréve né pyetje do
té duket si déja vu (veg e paré) sepse ju tanimé keni qené né lékurén e déshmitarit gé
t'i pérjetoni ngjarjet né mendjen e tij/saj.

1. 7. Konkluzioni

Pérgatitja pér marrjen e déshmitaréve né pyetje s'duhet té jeté njé ushtrim i koté.
Natyrisht, kjo nuk nénkupton se ¢doheré avokati té keté marré njé déshmitar né
pyetje té kthehet né ulése fitimtar. Megjithaté, mé pak gabime do té béhen nése
avokati nuk ngutet me njohjen e [éndés sé tij. Morité e ideve, konsultimet me palén
e akuzuar/démtuar dhe me déshmitarét, identifikimi i anéve té forta dhe té dobéta
né [éndén e palés kundérshtare, takimet me déshmitarét dhe organizimi i marrjes
sé déshmitaréve né pyetje né ményré logjike, konsistente dhe té pérpikté, do té
realizojné rezultate mé té mira. Marrja né pyetje e ¢do déshmitari duhet ¢doheré
té jeté e pérgendruar dhe té keté njé géllim. Né disa raste, marrja mé e miré né
pyetje éshté té mos keté marrje né pyetje. Pér shembull, nése nuk ka arsye bindése
pér té marré déshmitarin né pyetje, atéheré mé mire éshté té mos merret né
pyetje déshmitari sepse avokati mund t'i keqésojé edhe mé shume gjérat duke i
lejuar avokatit té palés kundérshtare té kryejé shqyrtimin e térthorté (pérséri t'i
kthehet déshmitarit té vet).

2. ZHVLERESIMI/DISKREDITIMI | DESHMITARIT

Diskreditimi i déshmitarit éshté pjesé e réndésishme e marrjes sé déshmitaréve

né pyetje. Neni 388 (2) i Ligjit té ri mbi proceduré penale) parasheh se “Cdo

deklaraté e marré gjaté procedurés hetimore mund té shfrytézohet gjaté marrjes

sé krygézuar né pyetje ose t'i asgjésojé provat e prezantuara ose né pérgjigje té

pérgénjeshtrimit.” Népérmjet diskreditimit, avokati tenton té pércaktojé:

= anshméri (p.sh. nése déshmitari ka marrédhénie personale paraprake dhe neg-
ative me té akuzuarin);

= dénime té méparshme pér krime pandershmérie (p.sh. vjedhje, mashtrime);

= interes (p.sh. déshmitari merret me tregti e cila éshté né konkurrencé me té
akuzuarin dhe déshmon qg té pérfitojé financiarisht nga burgimi i té akuzuarit);

= paragjykime (p.sh. té vértetohet se déshmitari ka paragjykime racore né njé
léndé ku ¢éshtja kryesore éshté raca);
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mospérputhje ndérmjet deklaratave (p.sh. déshmitari jep deklarata té kundérta
brenda deklaratave té shkruara, pér shembull lidhur me kohén e ngjarjeve né
até deklaraté);

mungesé kujtese (p.sh. déshmitarit s'i kujtohen datat e disa ngjarjeve té caktuara);
perceptime joadekuate (p.sh. pér shkak té faktoréve, si¢ éshté ndricimi i dobét,
pengesat para syve té déshmitarit, ose mangésia fizike si¢ éshté pamja e dobét,
déshmitari nuk éshté né gjendje t'i perceptojé sakté ngjarjet lidhur me désh-
miné e tij);

shpjegime té pasakta té ngjarjeve (p.sh. ekzistojné mospérputhje faktike ndér-
mjet déshmive gojore té dy déshmitaréve. Nése déshmia e njé déshmitari nuk
pérputhet me provat e pavarura dhe evidente lidhur me kronologjiné e ngjar-
jeve, ai/ajo mund té akuzohet né bazé té saj. Nése, pér shembull, njé déshmitar
jep alibi, ¢do prove qé tregon pasaktésiné e déshmisé sé déshmitarit do té cojé
né akuzimin e déshmitarit);

kontradiktat nga déshmia ose provat materiale té déshmitaréve tjeré (p.sh.
déshmia e déshmitarit lidhur me modelin dhe ngjyrén e ndonjé makine nuk
mbéshtetet nga provat materiale (gjegjésisht vet makina), ose pérshkrimi i
ndonjé shtépie nga déshmitari e cila éshté djegur nuk mbéshtetet me planin e
shtépisé, provat fotografike dhe pérshkrimet e shtépisé nga déshmitarét e tjeré);
nxjerrja né gjyq po ashtu mund té konstatohet né ményré té drejtpérdrejté duke
e sfiduar njé déshmitar ose dokumente té palés kundérshtare gjaté marrjes sé
déshmitaréve né pyetje té déshmitarit té dyté (p.sh. déshmitari X déshmon pér
vendndodhjen e viktimés né mbrémjen e vrasjes. Déshmitari Y, gjaté marrjes
né pyetje, déshmon se e ka paré viktimén né njé vend tjetér né té njéjtén kohé.
Nése kjo mbéshtetet me prova tjera té pavarura dhe té bindshme, si¢ jané fo-
tografi ose vértetime té pagesave nga kartelat kreditore, déshmia e déshmitarit
Y do té akuzojé né ményré té drejtpérdrejté déshminé e déshmitarit X).

Teknika qé pérdoret pér nxjerrjen e déshmitarit né gjyq éshté e njéjté me teknikén
e marrjes né pyetje té ¢do déshmitari tjetér. Me fjalé tjera, avokati do té béjé
pyetje té shkurtra me njé fakt (deklarata pérshkruese me modulim) me radhitje té
miré té pyetjeve. Mirépo, metoda pér nxjerrjen né gjyq kérkon strategji té orga-
nizuar paraprake. Ményra mé efektive pér nxjerrje né gjyq éshté té shfrytézohet
qasja prej tre hapash té:

= Pérséritje;

= Akreditim; dhe

Konfrontim
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Pérséritja

Duke pérséritur, avokati e drejton déshmitarin kah njé pjesé e déshmisé sé tij mé herét.
Kjo éshté pjesé e déshmisé mbi té cilén avokati do té mbéshtetet pér nxjerrje né gjyq
té déshmitarit sé bashku me deklaratat e mospérputhshme paraprake.

Akreditimi

Duke akredituar, avokati e bind déshmitarin té pranojé apo té marré meritat pér njé

deklaraté paraprake, zakonisht jashté sallés gjygésore. Deklarata mund t'i jeté dhéné

policisé, prokurorit apo hetuesit. Qéllimi i avokatit éshté qé sé pari ta bind déshmitarin

se ai, me té vérteté, e ka dhéné ate deklaraté. Pasi té vértetohet kjo, avokati duhet té

pércaktojé se né ¢faré rrethanash éshté dhéné ajo deklaraté. Kjo quhet “mbyllje e désh-

mitarit."Kétu qéllimi éshté té pércaktohet se:

= déshmitari ka dhéné njé deklaraté té ploté dhe té sakté;

= deklarata éshté dhéné me vetédije dhe me mbéshtetje té vérteté; dhe

= pasi té kompletohet deklarata, déshmitarit do t'i ofrohet ¢do mundési pér ta kor-
rigjuar ose pér té shtuar dicka né te.

Konfrontimi (kundérvénia)

Duke u konfrontuar, avokati ia tregon deklaratén déshmitarit. Déshmitarin duhet orien-
tuar kah pjesa e caktuar e deklaratés e cila e kundérshton déshminé e tij gjaté shqyrtimit
té drejtpérdrejté dhe shqyrtimit té palés kundérshtare, gjegjésisht até pjesé pér té cilén
avokati e ka orientuar déshmitarin. Gjaté konfrontimit té déshmitarit, Avokati duhet té
pércaktojé se déshmia e déshmitarit gjaté shqyrtimit té drejtpérdrejté dhe asaj té palés
tjetér nuk pérputhet, éshté e pasakté dhe e pakompletuar krahasuar me deklaratén e
dhéné nén rrethana kur déshmitari ka pasur mundési té japé deklaraté té ploté, té drejté
dhe té sakté. Qéllimi kétu éshté té tregohet se déshmitari sot (gjaté gjykimit) déshmon
pér hollési té réndésishme té cilat nuk ishin pérmendur né deklaraté (diskreditim me ané
té largimit); ose té tregojé se deklarata e méparshme i kundérvihet déshmisé gjaté shqyr-
timit té drejtpérdrejté dhe shqyrtimit té palés kundérshtare (cross-examination).

Njé tjetér géllim gjaté impicmentit mund té jeté pércaktimi se deklarata fillestare éshté
e pabesueshme pér shkak té anshmérisé dhe paragjykimeve. Po ashtu mund té keté

qéllim pér té pércaktuar se perceptimet joadekuate té déshmitarit apo shpjegimet e
gabuara pér arsye té harresés dhe pérshkrimit té gabuar dhe té pasakté té ngjarjeve.

@
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2.1. Udhéyime pér diskreditim dhe rehabilitim déshmitarésh

Diskreditimi

Té dihet se kur nuk duhet béré diskreditimi. Avokati nuk duhet té dijé vetém
até se kur duhet béré diskreditim, por duhet té dijé, nése paragitet nevoja, kur
duhet nxjerré déshmitarin né gjyq. Sikurse nuk duhet marré né pyetje déshmi-
tarin, nése gjaté shqyrtimit té drejtpérdrejté té léndés nuk éshté ndikuar neg-
ativisht, avokati mund té vendos, po ashtu, edhe pse ka baza pér diskreditim,
té mos e pérdoré kété té drejté. Nése déshmitari nuk ka ndikuar negativisht
gjaté shqyrtimit té [éndés, ai s'duhet akuzuar. Nése njé déshmi mund té kthehet
né favor té palés tjetér, do té ishte kundér-produktive té akuzohet déshmitari.
Diskreditimi kérkon ndértimin e bazés. Gjaté shqyrtimit té déshmitaréve nga pala
e kundért, avokati duhet ta konfrontojé déshmitarin me deklaratén joadekuate
(té papérputhshme) té dhéné paraprakisht, e cila duhet té jeté konkrete pér sa
i pérket kohés, rrethanave dhe pérmbajtjes sé deklaratés sé méparshme. Né
pérgjithési, déshmitarit duhet t'i jepet mundési té japé sqarime ose té mohojé
deklaratén e dhéné mé paré. Konfrontimi i déshmitarit me mospérputhjet e
veta ka mé shumé ndikim mbi trupin gjykues sesa té paraqiten prova té
deklaratés sé méparshme népérmjet ndonjé déshmitari tjetér.

Diskreditimi kérkon pérgatitje paraprake. Kur njé déshmitar e mohon deklaratén
joadekuate, té dhéné mé herét, avokati duhet té jeté i gatshém té vértetojé
konkretisht dhe me pérpikéri mospérputhjet e deklaratave népérmjet provave
jo karakteristike.

Té vazhdohet me géshtjen e diskreditimit mbasi qé té vértetohet nuk éshté as
bindése as efektive. Pasi qé déshmitari pranon se ka béré njé deklaraté joad-
ekuate ose me fjalé tjera deklaraté pér t'u akuzuar, avokati duhet té kalojé né
céshtjen tjetér té marrjes né pyetje, duke marré parasysh se ende ka nevoje té
marré né pyetje déshmitarin. Megé e pakta éshté mé e miré, pérséritja e sendeve
éshté e bezdisshme dhe kundérproduktive.

Rehabilitimi

= Vlerésoni vallé rehabilitimi éshté i nevojshém. Vetém nése njé déshmitar éshté

akuzuar pér diskreditim gjaté marrjes sé tij né pyetje, kjo nuk do té thoté se au-
tomatikisht duhet kérkuar rehabilitimin e tij/saj. Nése ¢éshtja e diskreditimit
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éshté margjinale apo e paréndésishme pér [éndén né gjyq, avokati duhet té heq
doré nga rehabilitimi i déshmitarit té vet.

Kufizoni shtrirjen e shqyrtimit ri-té drejtpérdrejté. Sic ndodh me té gjitha shqyr-
timet e térthorta, avokati duhet ta kufizojé shtrirjen e pyetjeve kur do té béj
rehabilitim lidhur me sferat/céshtjet pér té cilat déshmitari duhet té japé
sqarime ose t'i pérforcoj pérgjigjet e tij gjaté marrjes né pyetje nga pala e
kundért. Rehabilitimi pérmes shqyrtimit té térthorté (avokati i kthehet désh-
mitarit té vet) nuk jep mundési pér pérséritje té déshmisé sé drejtpérdrejté
(fillestare).

S’ka nevojé pér rehabilitim nése déshmitari nuk éshté akuzuar né ményré efektive.
Para se té tentohet me rehabilitimin e déshmitarit, avokati duhet té jeté ploté-
sisht i sigurt se déshmitari éshté akuzuar plotésisht. Tentimi pér rehabilitimin
e déshmitarit bart rrezik pér zbulim té ndonjé dobésie né déshminé e déshmi-
tarit, m seijep mundési trupit gjykues ose prokurorit ta marré pérséri déshmi-
tarin né pyetje.

Rehabilitimi éshté mé efektiv duke i lejuar déshmitarit té sqarohet dhe t'i vejé ¢ésht-
jet né kontekst. Avokati duhet: a. t'i jep mundési déshmitarit té sqaron rrethanat
lidhur me diskreditimin; b. té nxjerr nga déshmitari ndonjé faktoré shfajésues;
dhe c. t'i jep mundési déshmitarit té vendos diskreditimin né kontekst.
Rehabilitimi pérmes deklaratés adekuate té méparshme. Nése njé déshmitar aku-
zohet pér dhénie té njé deklarate joadekuate, atéheré avokati duhet, nése ka
nevojé, té tentojé ta rehabilitojé déshmitarin me ndonjé deklaraté paraprake
(jashté gjyqit) qé ai e ka dhéné. Deklaratat adekuate, té dhéna mé herét, jané
relevante, té cilat duhet té merren parasysh nga gjykata, nése té njéjtat ofrohen
pér té hedhur poshté ndonjé akuzé té implikuar lidhur me ndonjé trillim té
mévonshém.

2.2. Mostér diskreditimi - para dhénies sé njé deklarate joadekuate

Elementet

Déshmitar éshté Znj. Petrov.

Znj. Petrov ka déshmuar gjaté shqyrtimit té drejtpérdrejté duke théné se né
momentin e aksidentit ka shikuar kah dritat e semaforit (mé drejt: makina e ka
goditur kémbésorin, por ajo vetém e ka dégjuar zhurmén e pérplasjes).
Aksidenti ndodhi mé 27 shtator té vitit 2004.
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= Znj. Petrov dha njé deklaraté té nénshkruar né polici mé dt. 01 tetor 2004, duke

théné se e ka paré veturén qé goditi kémbésorin.

Skenari i rekomanduar

= Hapi i 1-ré: Orientojeni déshmitarin, pérmes pyetjeve sugjestionuese, nga

deklarata e pasakté qé e ka dhéné gjaté déshmisé.

Psh.
“Ju kujtohet, apo jo, té keni déshmuar gjaté shqyrtimit té drejtpérdrejté se keni
shikuar né drejtim té dritave té semaforit né kohén e aksidentit?”

Hapi i 2-té: Orientojeni déshmitarin duke e pérkujtuar pér rrethanat e dhénies
sé deklaratés paraprake, dhe pér arsyet se pse deklarata paraprake duhet té
jeté e sakté. Por, ende mos e pérmendni ose mos e identifikoni dokumentin
konkret [nése trupi gjykues ju lejon ta béni kété].

Psh.

= ‘Ju kujtohet se u morét né pyetje nga njé polic pas aksidentit?”

= “E dinit qé kjo pérbénte pjesé e njé hetimi zyrtaré?”

= “Edinit qé policia duhej ta siguronte kujtesén tuaj mé té miré pér ngjarjen, derisa
ajo ende ishte e freskét né mendjen tua;?”

= ‘Ju kujtohet se ata parashtronin pyetje, kurse ju jepnit pérgjigje?”

= “Dhe vallé e paté policin té marré shénime, apo jo?”

= “Dhe né fund, pasi policia e rrahu deklaratén tuaj né makiné shkrimi ju luti ta
lexonit dhe pérmirésonit para se ta nénshkruani, apo jo?”

= ‘Uu, e lexuat, apo jo, dhe bété korrigjimet e nevojshme ashtu sic ishte rasti?”

= ‘“Dhe a ndodhi kjo sepse e dinit se sa e réndésishme do té ishte deklarata e juaj?”
= “Dhe natyrisht, kujtesa juaj atéheré ishte mjaft e freskét sepse aksidenti kishte
ndodhur disa dité mé paré?”

Hapi i 3-té: Realizoni géllimin tuaj! S’keni nevojé t'ia tregoni déshmitarit doku-
mentin dhe as t'ia rifreskoni kujtesén atij.

Psh.
A nuk éshté e vérteté Znj. Petrov se mé 01 tetor té viti 2004, vetém 4 dité pas aksi-
dentit, Ju policisé ia nénshkruat kété deklaraté:
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= “Né kohén e aksidentit uné po e shikoja makinén dhe e pashé se si makina e
goditi vajzén.”

Shénim:

nése njé transkript - pérkundér deklaratés sé shkruar - e keni né dispozicion, vazh-
doni ta pyesni déshmitarin né kété formé si mé poshté: “A ju parashtruan kéto
pyetje dhe a i dhaté ju kéto pérgjigje té méposhtme...?"

Nése pala tjetér ka njé kopje té deklaratés dhe haptazi pyet- “Ku e lexoni ate?”, ju
duhet té jeni té gatshém pér t'iu pérgjigjur:
“Po i referohem proveés 2 té paditésit pér identifikim, fagja 3, paragrafi 2, reshti 3
deri5.”

“Znj. Petrov, ju a nuk e bété kété deklaraté para policisé?”

= Hapi i 4té: Vazhdoni. Mos kérkoni nga déshmitari t'i sqarojé mospérputhjet
evidente.

2.3. Konkluzioni

Né fund, duhet té kuptohet se diskreditimi &éshté vetém njé segment i marrjes sé
déshmitaréve né pyetje. Pérgatitja e duhur pér organizimin e procesit té diskred-
itimit né gjykim nuk éshté ndryshe nga ajo gé nevojitet pér marrjen e déshmitaréve
né pyetje. Analiza e thellé e [éndés, té kuptuarit dhe identifikuarit e ¢éshtjeve té
cilat avokati déshiron t'i pércaktojé pérmes diskreditimit dhe strategjisé pér ar-
ritjen e atyre géllimeve, jané elemente thelbésore pér diskreditimin e suksesshém
té cdo déshmitari né gjyq.

3. VEREJTJE PER ROLIN E GJYKATESIT

Sic u pa, Ligjiirii procedurés penalé parasheh institute/procedura dhe mekanizma
té reja qé burojné nga sistemi akuzator. Nga kéto ndryshime, njéri ndér mé té
réndésishmit éshté miratimi i té pyeturit té krygézuar. Kjo kérkon qé edhe avokatét
edhe gjykatésit, té cilat jané mésuar me sistemin e Té drejtés civile, té pérshtaten
me situatén e re, até akuzatore. Té pyeturit e déshmitarit né té drejtén civile éshté
mé tepér e udhéhequr nga ana gjykatési se sa né até té sistemit akuzatore.
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Ményra e té pyeturit té drejtpérdrejté, té krygézuar dhe té drejtpérdrejté té
pérséritur, qé éshté e zakonshme né sistemet akuzatore nuk ekziston né procedu-
rat e té drejtés civile. Sistemi qé parashihet nga LPP éshté mé pak i udhéhequr nga
gjykatési se sa né kontestet gjyqésore sipas té drejtés civile. Kjo do té thoté se
pritet qé palét té marrin pjesé né ményré mé aktive né nxjerrjen e té dhénave nga
déshmitarét, edhe gjaté té pyeturit té drejtpérdrejté edhe gjaté té pyeturit té
kryqézuar. Gjykatési, gjithsesi, mbetet né kontrollin e procedurave dhe sipas nevo-
jés do té intervenojé qé té parashtrojé pyetje té cilat mund té konsiderohen si té
domosdoshme pér rastin. Né praktiké, kjo do té thoté se gjykatési, né sistemin e
paraparé me Ligjin e ri té procedurés penale:
= do ta orientojé avokatin gé t'i kufizojé pyetjet e tij né fusha gé jané relevante
pér céshtjen qé debatohet. Gjaté késaj, ai mund vé njé kufi té pyetjeve, pér
shembull, se informatat qé nxirren jané ose nuk jané konzistente pér ¢éshtjen
qé debatohet apo nuk jané relevante;
= gjithashtu mund té kufizojé, apo edhe té ndalojé, pyetje ku pyetési gé pyet né
formé té krygézuar thjesht bén pyetje pérgjigjet e té cilave tanimé jané dhéné
(d.m.th. pérsériten). Ai gjithashtu mund t'ia kufizojé ose t'ia ndalojé pyetésit qé
pyet né formé té kryqézuar qé té parashtrojé pyetje qé pér nga natyra jané per-
sonale dhe arsyeja e vetme qé mund té vérehet pér parashtrimin e kétyre pyet-
jeve éshté turpérimi ose ngacmimi i déshmitarit.

Né kuadér té Ligjit té ri pér proceduré penale parashihet gé gjykatési duhet té
mbajé njé baraspeshé né mes té lejimit té njé hapésire pér pyetésin qé pyet né
formé té kryqézuar pér té parashtruar njé séré pyetjesh té nevojshme pér rastin e
tij, ndérsa né té njéjtén kohé t'i kontrollojé procedurat ashtu qé té pyeturit e
krygézuar té kufizohet né até qé éshté relevante dhe kjo té béhet né ményré
adekuate. Né kuadér té kétij procesi balancues, gjykatési do té duhet té kufizohet
dhe té pérmbahet nga ndérhyrja me pyetje qé do té mund ta pengonin pa nevojé
rrjedhojén e té pyeturit té krygézuar. Né té njéjtén kohé, ai duhet ta ruajé diskre-
cionin e tij dhe té parashtrojé pyetje me géllim qé té qartésojé ¢éshtjet.

Né raste kur pyetési qé pyet né formé té kryqézuar kérkon nga gjykatési qé té
parashtrojé ndonjé pyetje té caktuar apo njé séré pyetjesh, gjykatési duhet té jeté
i kujdesshém dhe duhet ta pyesé pyetésin né formé té kryqézuar t'i sqarojé arsyet
pér njé gjé té tillé, ashtu qé né rast se njé séré pyetjesh nuk lejohen, mbahet pro-
cesverbal pérkatés, gé mund té shérbejé né ményré pérkatése pér té béré ankesé.



Jr ‘CROSS EXAM 02 AL [R3] 24.02.2011 13:24 Page 88 @

88

Qasja mé e miré éshté qé té merret vesh cili éshté géllimi prapa pyetjes sé caktuar
apo serisé sé pyetjeve, pa mos e kuptuar déshmitari kété.

Sipas LPP, nga gjykatési penal tanimé nuk kérkohet qé ta kérkojé té vértetén ob-
jektive materiale kur e ushtron funksionin e tij gjyqésor (shih nenin 284 té ligjit ak-
tual pér proceduré penale’®). Ky obligim tani kalon mbi prokurorin gé ta vértetojé
fajin e té akuzuarit jashté ¢do dyshimi té arsyeshém (Neni 409(3)). Kjo éshté njé re-
formé shumé e réndésishme e procedurés penale qé ka pasoja direkte mbi até se
si merren né pyetje déshmitarét.

Céshtjet kryesore qé duhet té merren parasysh nga
gjykatésit gjaté té pyeturit e kryqézuar

Sipas LPP, roli dhe funksioni i gjykatésit gjaté marrjes sé té dhénave né formé go-
jore (viva voce) éshté ndryshuar. Duke pasur parasysh faktin se pritet qé palét
(prokuroria dhe mbrojtja) ta béjné pjesén mé té madhe té marrjes né pyetje, dhe
duke pasur parasysh faktin se obligimi pér ta vértetuar tezén e tyre jashté ¢do
dyshimi té arsyeshém bie mbi prokurorin, gjykatési luan njé rol mé pasiv, duke u
lejuar paléve ta zhvillojné dosjen nga e cila gjykatési do ta pércaktojé rezultatin
pérfundimtar té procesit gjygésor. Gjykatési, megjithaté, mbetet nén kontroll té
procedurave dhe sipas nevojés do té parashtrojé pyetje ose do té kufizojé njé séré
pyetjesh nga palét.

Duke e shfrytézuar diskrecionin e tij, sipas LPP gjykatési duhet:

= té pérmbahet nga intervenimi gjaté marrjes né pyetje té déshmitarit, pérvec
nése ata kérkojné qé té qartésohen pyetjet qé parashtrohen dhe pérgjigjet qé
jepen. Roli i gjykatésit me parashtrimin e pyetjeve nuk éshté gé ta ndihmojé
prokurorin qé ta vértetojé tezén e tij jashté ¢do dyshimi té arsyeshém, ose ta
ndihmojé avokatin mbrojtés qé té tregojé se prokuroria nuk mund ta vértetojé
tezén e saj jashté ¢do dyshimi té arsyeshém. Sipas LPP, gjykatési nuk duhet té
parashtrojé pyetje me géllim té arritjes sé ndonjé qgéllimi té kérkimit té sé
vértetés materiale;

= gjaté té pyeturit té kryqézuar, térésia e evidencés merret nga pyetjet sugjestive
té té autorizuarve té té dyja paléve, té cilat e formojné bazén e raportit né
formé té shkruar, dhe pérgjigjet e déshmitaréve, gé ose do ta konfirmojné ose
do ta pérgénjeshtrojné raportin e té autorizuarve té té dyja paléve. Pér pasojé,

135 Shih nenin 284 paragrafin 2 té Ligjit aktual té procedurés penale: “[...](2) Eshté obligim i
kryetarit té trupit gjykues qé té keté parasysh qé gjaté procesit gjyqésor té béhen inspektime
té ndryshme, pér ta zbuluar té vértetén dhe té eliminohet ¢do gjé qé e vonon procedurén dhe
nuk shérben pér t'u gartésuar ¢éshtjet. [...]"

@
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gjykatési do té duhet t'u kushtojé vémendje té posagme pyetjeve té té autor-
izuarve té té dyja paléve, e poashtu edhe pérgjigjeve té déshmitaréve kur ta
vlerésojé térésiné e evidenceés; dhe né rast se ai e konsideron té palejueshme
ndonjé pyetje apo njé séré pyetjesh, gjykatési duhet té mos harrojé ta pyesé
pyetésin qé pyet né formé té krygézuar t'i sqarojé arsyet pér parashtrimin e
pyetjes apo serisé sé pyetjeve, ashtu gé né rast té ndonjé ankese, ka procesver-
bal ku shénohen arsyet e pyetésit qé pyet né formé té kryqézuar, té cilat
paragesin bazé pér vendimet e gjykatésit.

REGJISTRI PER MARRJEN NE PYETJE TE KRYQEZUAR

Gjaté gjykimit trupi gjykues duhet té tregojé kontroll té arsyeshém pér ményrén
dhe pérrendin e marrjes sé déshmitaréve né pyetje. Duke e ushtruar kété me kom-
petencé, trupi gjykues mund té ndalojé ndonjé nga pyetjet ose té refuzojé ndonjé
pérgjigje ndaj njé pyetjeje tanimé té parashtruar, nése konstaton se ajo éshté jo
relevante dhe pa ndonjé bazé lidhur me léndén.

Si né ¢do shkathtési, ashtu edhe né kéto raste, njohja e gjérave fundamentale
éshté thelbésore. Shkathtésia mé themelore e avokatit éshté aftésia pér té shqyr-
tuar dhe kundérshtuar shgyrtimin e déshmitaréve té palés kundérshtare.

Udhézime themelore

Qéllimi i shqyrtimit té déshmitaréve éshté nxjerrja e informatave.

Forma themelore e shqyrtimit té drejtpérdrejté éshté dialogu narrativ/bisedues,
kurse forma e shqyrtimit té déshmitaréve nga pala e kundért éshté dialogu
pyetés.

Pyetjet, gjaté marrjes né pyetje nga pala e kundért, duhet té jené té shkurtra,
té thjeshta dhe té kuptueshme pér déshmitarin dhe gjykatésin, sepse:

(a) Gjaté marrjes né pyetje té déshmitaréve nga pala kundérshtare, pyetjet e
ndérlikuara i mundésojné déshmitarit t'i shmanget shqyrtuesit; dhe

(b)  Eshté e domosdoshme gjykatési t'i kuptojé pyetjet si dhe radhitjen e tyre.
Gjaté marrjes sé déshmitaréve né pyetje (nga pala kundérshtare), avokati duhet
ta udhéheq déshmitarin. Eshté e domosdoshme té kontrollohet déshmitari
gjaté marrjes né pyetje.
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Nése avokati e di se marrja né pyetje (nga pala kundérshtare) do té nxjerré infor-
mata té pafavorshme, ai duhet té pérgatitet pér kété gjaté shqyrtimit té drejtpér-
drejté. Sirregull e pérgjithshme, ¢doheré éshté mé miré qé té nxirren informatat
e pafavorshme gjaté shqyrtimit té drejtpérdre;jté, qé té largohet pérshtypja e té
genit dredhues dhe t'i lejohet déshmitarit ta sqarojé veté pérgjigjen e tij.
Avokati s'duhet t'a marré né pyetje déshmitarin e palés tjetér, nése gjaté késaj
do té ndodhte vetém pérséritje e shqyrtimit té drejtpérdrejté.

Avokati duhet t'i dégjojé pérgjigjet e déshmitarit dhe s'duhet té mendojé pér
pyetjen e ardhshme derisa déshmitari pérgjigjet.

Kundérshtime ndaj ndonjé pyetjeje duhet béré para se té jepet ndonjé pérgjigje.
Nése pyetja zbulon se pérgjigjja qé kérkohet do té jeté jorelevante dhe me
paragjykime, kundérshtimi duhet menjéheré té paraprijé pérgjigjen (duhet
kundérshtuar menjéheré pasi té parashtrohet pyetja nga avokati opozitar).
Bazat e kundérshtimit duhet theksuar sakté dhe konkretisht. Nése pyetja nuk
e zbulon relevancén potenciale té pérgjigjes, por pérgjigjja e dhéné éshté rele-
vante, duhet béré njé propozim té menjéhershém pér mospérfilljen e pérgjigjes.
Avokati duhet té protestojé pér pérgjigjet té cilat s’japin ndonjé pérgjigje
konkrete ose pérbéjné ¢éshtje kundérshtuese. Shqyrtuesi ka té drejté jo vetém
té kundérshtojé, por edhe té kérkojé nga trupi gjykues qé déshmitari té udhé-
zohet pér t'i dégjuar pyetjet dhe t'u pérgjigjet té njéjtave. Nése kundérshtimi
ndaj ndonjé pyetjeje pranohet, atéheré avokati duhet té ndryshojé pyetjen pér
ta pérmirésuar pyetjen paraprake. Kundérshtimet ndaj ndonjé forme pyetjesh,
né pérgjithési, ndodhin kur pyetja éshté sugjestionuese gjaté shqyrtimit té
drejtpérdrejté. Né kéto raste nga déshmitari kérkohet té béjé spekulime (supoz-
ime) lidhur me pyetjen e dhéné né formé hipotetike supozon pér faktet té cilat
nuk jané né provat e dhéna.

Nése njé kundérshtim ndaj pérmbajtjes sé pérgjigjes (p.sh. relevanca,
thashetheme etj) pranohet nga trupi gjykues (gjykatési vendos né favor té palés
kundérshtuese), atéheré avokati duhet ta keté parasysh nevojén e “ofrimit té
provés”. Ofrimi i provés kérkon qé informatat kundérshtuese té futen né pro-
cesverbal, gjé qé do t'i mundésojé Gjykatés sé Apelit mundési pér té pércaktuar
vallé trupi gjykues ka béré gabim né mospérfilljen e déshmive té paragitura.
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KUNDERSHTIMET GJATE GJYKIMIT

Derisa té pércaktohen baza té duhura, déshmitarit s'duhet t'i lejohet té déshmojé
lidhur me ate prové reale. Té pranojé se: E para, déshmitari duhet té jeté kompe-
tent dhe té déshmojé pér provén duke e pranuar ate. E dyta, provat duhet té jené
té pandryshueshme; dhe E treta, té jené relevante. Nése kjo nuk arrihet, avokati i
mbrojtjes duhet té kundérshtojé dhe ta detyrojé prokuroriné té paragesé baza.
Nése nuk paragiten baza té duhura, atéheré hapi i ardhshém éshté té lutet trupi
gjykues té mos e pérfill até prové té caktuar.

Kundérshtimet mé fundamentale gjaté procedurés gjygésore jané:

jo relevante (p.sh. déshmitari éshté pyetur ose ka dhéné pérgjigje e cila nuk
éshté e réndésishme pér [éndén né fjalé);

mungesé njohurie (p.sh. déshmitari éshté pyetur ose ka dhéné pérgjigje pér té
cilén nuk ka njohuri themelore, pér shembull njé arsimtar né shkollé fillore i cili
déshmon pér njé aksident rrugor pyetet pér cilésité e ndonjé makine té caktuar);
mungesé baze (p.sh. déshmitari pyetet pér ndonjé dokument té caktuar edhe
pse autenticiteti i dokumentit ende s'éshté vértetuar);

déshmitari ekspert jep mendime té panevojshme (mungesé njohurie) (p.sh. njé
ekspert mjekésor i cili ka specializuar né kardiologji pyetet té japé mendim pér
miréqenien psikiatrike té té akuzuarit);

deklarim i gabuar i faktit ose fakteve (p.sh. déshmitari deklaron gabimisht pér
ndonjé fakt pér té cilin ka prova bindése, pér shembull déshmitari thekson se
ka vendlindje tjetér nga ajo qé éshté theksuar edhe né pasaportén edhe né cer-
tifikatén e lindjes sé tij);

déshmitari bén spekulime (p.sh. déshmitari pyetet supozojé pérgjigjen e ndonjé
pyetjeje, pér shembull déshmitari pyetet té japé mendim lidhur me vlerén e
mallit qé éshté plackitur);

déshmitari s'éshté i pérshtatshém (p.sh. déshmitari éshté fémijé ose psikikisht i sémuré);
déshmitari nuk déshmon nga njohurité e veta (p.sh. déshmitari bén raportimin
e ndonjé deklarate té béré nga dikush tjetér pér ta déshmuar té vértetén e
céshtjes, gjegjésisht, flet thashetheme);

drejton (p.sh. shqyrtuesi né ményré té drejtpérdrejté, me ané té pyetjeve té
veta, i sugjeron déshmitarit té vet té pérgjigjet ashtu si do vet).
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6. DHJETE URDHERAT E KUNDEREKZAMINIMIT
NGA IRVING YOUNGER136

1. Té jeni té shkurt

Té shkurté, té garté dhe té pérpikté. Pse? Arsyeja e 1-ré: té mos déshtoni. Sa mé
pak kohé té kaloni gjaté marrjes sé déshmitaréve né pyetje, aq mé té pakta jané
shanset té déshtoni. Arsyeja e 2-té: Njé marrje né pyetje e thjeshté nga ana e
avokatit e cila do té ritheksojé pjesén e réndésishme té rréfimit absorbohet dhe
kuptohet mé sé miri nga juria. Kurré mos tentoni té realizoni mé shumé se tre
céshtje gjaté marrjes sé déshmitaréve né pyetje (nga pala kundérshtare). Dy ¢éshtje
jané mé miré se tre, kurse njé ¢éshtje éshté mé e miré se dy.

2. Shfrytézoni fjalé té réndomta

Juria mund t'i kuptojé pyetjet e shkurtra dhe fjalét e réndomta. Hidheni fjalén 50
dollarésh né favor té fjalés 2 dollarésh. “Ngisni makinén tuaj” né vend qé ta “oper-
oni me makinén tuaj.”

3. Shfrytézoni vetém pyetje sugjestionuese

Ligji i ndalon pyetjet sugjestive té cilat e pérmbajné edhe pérgjigjen gjaté shqyr-
timit té drejtpérdrejté. Avokati nuk éshté kompetent té déshmojé. Gjaté shqyr-
timit té palés kundérshtare, ligji i lejon pyetjet qé sugjerojné pérgjigje, késhtu qé
i lejon avokatit t'i vendos fjalét e tija né gojén e déshmitaréve. Prandaj, shqyrtimi
i déshmitaréve nga pala kundérshtare ju lejon té merrni kontrollin mbi déshmi-
tarin, ta ¢oni ju aty ku déshironi dhe té vértetoni ¢éshtjen tuaj té réndésishme
para jurisé. Mosparashtrimi i kétyre pyetjeve sugjestionuese & tepér hapésiré té
zbrazét. Cka ndodhi pastaj? Déshiroj té qartésoj disa ¢éshtje té cilat i pérmendét
gjaté shqyrtimit té drejtpérdrejté? Kéto pyetje jané antitezat e njé shqyrtimi efek-
tiv nga pala kundérshtare. Cfarédo pyetje gé e lejon déshmitarin té ritheksojé, sh-
pjegojé apo sqarojé céshtjet e béra gjaté shqyrtimit té drejtpérdrejté éshté gabim.
Duhet ta béni déshmitarin né situaté té tillé qé té duket sikur éshté véné né au-
topilot, késhtu qé té gjitha pérgjigjet t'i dalin né njé séré pérgjigjesh po! po! po!

136 Njé sublimim nga arti i marrjes sé déshmitaréve né pyetje nga pala kundérshtare, pérpilues
Irving Younger. Seksioni “Serité Monografike té ¢éshtjeve gjygésore”, TNK. 1, botuar nga
Shogata e Dhomés sé Avokatéve Amerikan, Seksioni ¢éshtjet gjygésore, nga njé fjalim i béré
nga Irving Younger né Kuvendin Vjetor té SHAAs né Montreal té Kanadasé né gusht té vitit
1975, mund ta gjeni né vebfagen

http://www.dayontorts.com/uploads/file/Younger%200n%20Cross—10%20Commandments.pdf

@
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4. Té jeni té pérgatitur

Kurré mos parashtroni pyetje, pérgjigjen e té cilés nuk e dini. Marrja e déshmi-
taréve né pyetje nga pala kundérshtare nuk éshté si njé e shkuar né peshkim, por
njé puné gjaté sé cilés zbuloni fakte ose surpriza té reja gjaté gjykimit.

5. Dégjoni!

Dégjoni pérgjigjen. Pér disa, marrja né pyetje e déshmitaréve té palés kundér-
shtare paraget friké aktorésh; kjo e bén mendjen konfuze dhe prodhon panik. Za-
konisht e keni té véshtiré té parashtroni pyetjen e paré dhe, né pérgjithési, duke
menduar pér pyetjen e ardhshme ju s'e dégjoni pérgjigjen e paré.

6. Mos grindeni!

Mos u grindni me déshmitarin gjaté marrjes né pyetje. Kur pérgjigja e pyetjes suaj
éshté absurde, e rreme, apo e paarsyeshme dhe kontradiktore, ndaluni dhe uluni.
Béni ballé tundimit qé té mos reagoni me fjalé: “si mund ta thoni kété, ose si guxoni
té jepni njé deklaraté kaq mizore?” Shpesh heré pérgjigjja e ndonjé pyetjeje nxjerr
ndonjé reagim, qé nuk e shpjegon absurditetin dhe e rehabiliton déshmitarin.

7. Shmangni pérséritjet!

Kurré mos e lejoni njé déshmitar té pérsérisé ate cka e ka théné gjaté shqyrtimit
té drejtpérdrejté. Pse? Sa mé shumé qé pérséritet, ag mé té médha jané gjasat
juria mos t’ju besojé. Marrja né pyetje e déshmitaréve té palés kundérshtare duhet
té pérmbajé pyetje té cilat s'lidhen me shqyrtimin e drejtpérdrejté. Ky shqyrtim
s'duhet ta ndjek renditjen e pyetjeve té palés kundérshtare.

8. Mos lejoni shpjegime nga déshmitari!
Kurré mos e lejoni déshmitarin té japé shpjegime gjaté marrjes né pyetje nga
avokati i palés kundérshtare. Kété duhet ta béjé oponenti juaj.

9. Kufizoni pyetjet!
Mos parashtroni shumé pyetje. Ndaloni kur té keni realizuar géllimin tuaj. Priteni
arsyetimin e jurisé!

10. Kurseni pér sublimim!
Kurseni ¢éshtjen e fundit pér sublimim. Marrja né pyetje e déshmitaréve nga pala
kundérshtare e cila éshté miré e pérgatitur, e garté dhe me pyetje sugjestionuese
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qé nuk e diskuton [éndén me déshmitarét, mé sé miri mund té sublimohet mé sé
miri né prezantimin e fundit para jurisé.

Rregullat e Irving Younger mund té duken themelore, ato jané relevante dhe
efikase né ¢do sistem akuzator. Natyrisht, magjia e njé shqyrtimi té suksesshém,
bazuar né pérmbajtjen e kétyre rregullave té thjeshta, éshté konstante: pérgatitje
dhe disipliné. Ajo cka mund té thuhet nga e gjithé kjo éshté se ¢do shqyrtim i
déshmitaréve té palés kundérshtare ka géllimin e vet konkret. Asnjé [éndé nuk
éshté prezantuar népérmjet njé déshmitari té vetém gjaté njé gjykimi. Mé sé
shumti qé mund té arrihet éshté té zhvillohen disa ¢éshtje relevante dhe thelbé-
sore pér teoriné e rastit. Pa marré parasysh sa modeste té duket, kjo éshté esenca
dhe qéllimi i njé shqyrtimi té miré té déshmitaréve té palés kundérshtare.
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SECTION 1.
CROSS-EXAMINATION UNDER THE NEW LAW
ON CRIMINAL PROCEDURE

1. MAIN HEARING VS. TRIAL
1.1. Introductory remarks

An important aspect of the new concept of criminal procedure is the reform of
the main hearing, in order for it to become the central stage of the procedure,
during which, in a contradictory manner and through the actions by the parties,
evidence will be presented. Then on the basis of the established legal and relevant
facts and after assessing the presented evidence, the court will make the right
and legal judgment.

The trial used to be distinct due to the dominant role of the court which was
obliged to establish the material truth, examine the defendant, hear the witnesses
and experts, and even present evidence ex officio which the parties did not propose
at all. The effort to redefine the substance of the main hearing arises from the ob-
servations that the trial, in the former criminal procedure, instead of being the
central stage of the procedure, has rather turned into a control stage in practice,
where all actions undertaken during the investigation are reviewed, whereby the
trial chamber establishes a position as regards the guilt and the possible criminal
sanction on the basis of the case files, produced during the investigation.

In the new LCP,! the main hearing is assigned accusatory features, and is based
on the actions by the parties who propose and present evidence where the trial
evolves as an argument that emphasizes on adversarial proceedings between the
parties. Within such a set-up for the trial, the court is released from the obligation
to establish the material truth which leads to the renunciation of inquisitorial el-
ements that created the obligation for the court to propose evidence upon its
own initiative. Thus, the burden of proof within the new concept of the main

1“Current LCP" refers to the Law on Criminal Procedure of 1997 with all its later amendments
and supplements, while “New LCP" refers to the Law on Criminal Procedure adopted in 2010.

@
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hearing rests on the parties whereby the prosecution is obliged to prove the guilt
beyond any reasonable doubt.

However, it should be underlined that the main hearing is not purely accusatory,
since the court still keeps a managing and control function which is relevant for
undisrupted conducting of the trial, ruling upon verbal objections of the parties,
questioning the persons being examined for clarification purposes, maintaining
order and discipline in the courtroom, etc.

At the same time, the influence of the investigation on the main hearing in the
new concept is quite reduced with the impossibility for the court to have an
insight in what the parties have undertaken in the course of the investigation
procedure, i.e. in the course of the investigation actions of the defense, since the
trial chamber has no insight in the files containing the statements, i.e. the infor-
mation given by the persons the parties have contacted, but rather, has access
only to the records of statements given at the evidentiary hearing and the material
evidence provided with the indictment.

The following can be pointed out as significant features of the main hearing:

= abandoning the obligation of the court to establish the material truth and to
gather evidence ex officio,

= introducing accusatory (party-driven) elements in absence of a traditional jury,

= active role of the parties as opposed to the passive role of the court in the course
of the evidentiary procedure,

= emphasizing the procedural fairness rather than establishing the material truth,

= greater possibilities for equality of arms and an emphasis on adversarial pro-
ceedings.

1.2. Accusatory criminal procedure

The goal of the reforms as regards to the main hearing is to design a modern
criminal procedure that will respect human rights and freedoms and, at the same
time, to increase court efficiency and to relief it from the obligation to solve ex
officio the case on its own.

The accusatory form of the criminal procedure is based on the active role of the
parties in gathering and presenting evidence. The accusatory procedure is imple-
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mented through the concept of cross-examination, since this form of procedure
can be successfully carried out only if there is sound preparation of the parties
for the trial, skillful and clear presentation of the case before the court, examination
of witnesses they have proposed themselves, as well as cross-examination of wit-
nesses the opposing party proposed, timely raising objections to questions posed,
active following of the events in the courtroom. In other words, cross-examination
is the part of the trial when the defense attorney examines the witnesses proposed
by the opposing party and cross-examination is to be comprehended as a phase
of the procedure, rather than just as a method of examination.?

The accusatory procedure provides for an emphasis on adversarial proceedings,
equality of procedural possi-bilities for the parties in the course of the procedure,
publicity and directness, as well as the possibility to confront arguments, thus
providing for the establish-hment of the legally relevant facts, important for
rende-ring a lawful and fair judgment.

One characteristic of the mixed court procedure is the incapacity to establish
the material truth while the acceptance of the Anglo-Saxon institutes results in
switching the focus from the truth to the procedural fairness. Any theories insisting
on fairness are based on the fact that trials are not a safe way to discover the
truth as the truth on what really happened often cannot be established, it is im-
portant to ensure a fair procedure for the resolution of criminal cases.?

The concept giving preference to procedural fairness emphasizes adversarial pro-
ceedings as a method of presenting the case by the prosecution and the defense,
whereby the truth is best discovered if the initiative for finding and presenting
evidence is left to the parties, while the assessment of evidence is entrusted with
the court, which has the role of a passive and impartial assessor and adjudicator.

The accusatory “competition” before the court is a special form of a game in
which the truth does not have to be the winner. Therefore, it is believed that ac-
cusatory systems are focused on evidence, while continental ones on the truth.”

However, there are comments and risks that go hand in hand with the accusatory
procedure -accusatory systems with an emphasized involvement of the parties in

2 Marcus Stone, Cross-examination in Criminal Trials, Tottel Publishing, 2009, Marcus Stone,
Cross-examination in Criminal Trials, Tottel Publishing, 2009, cTp.1.

3 Gordan Kalajgiev Ph.D., Introducing an accusatory criminal procedure with cross-examination,
Macedonian Review for Criminal Law and Criminology (MRPLC), no. 2/2009, pp. 285-312.

“ Kalajgiev/Raicevik-Uckova/Dimitrovski/Vitanov/Trajanovska, Remodeling the trial in Republic
of Macedonia, MRPLC, 2-3/2008, pp. 213-234.
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proving their case, encounter their own problems as regards the establishment
of the truth, either because one or both parties can hide relevant evidence for
tactical reasons or because one of the parties (usually the defendant) might have
inadequate access to the means or expert knowledge required as a counterbalance
to the arguments of the opposing party.®

The concept of fairness implies a trial in which the evidence susceptible to con-
tradictory testing will be presented before an impartial tribunal. The right of the
defendant to a fair procedure is thus a right to benefit from a fair chance to
defend against the prosecution’s accusations. On the other hand, the right to
present one’s defense promotes and encourages the quest for truth’, while the
need to develop and present facts is a fundamental requirement for the integrity
and the confidence of the public in the criminal justice system.

2. ROLE OF THE PARTIES AND THE COURT AT THE MAIN HEARING

The new concept of the main hearing implies an active role of the parties, who
are required not only to possess the knowledge, but also to have experience, to
be skillful, perceptive, precise and credible in both the preparation and presentation
of evidence before the court. It is especially important to point out that cross-ex-
amination requires adherence to the rules on admissibility and relevance of
evidence, regardless of the party involved.’ Thus, the prosecution case, i.e. the
defense case, can be based only on the evidence allowed by the court as relevant
and by respecting the procedural rules on proposing and presenting evidence. This
is necessary for the party to be able to correctly build its case, as well as to timely
and duly oppose the actions proposed or undertaken, by the opposing party.

The model of accusatory procedure with cross-examination requires a high level
of professional ethics from the parties in the procedure, deriving from the codes
of ethics, tradition and practice.'?

The prosecution has a strongly altered role according to the new criminal procedure
system. It is expected to be the managing authority during the investigation pro-

>See J.McEVAN, Adversarial and Inquisitorial Proceedings, Bo: R. BULL/ D. CARSON (Eds.) Hand-
book of Psychology in Legal Contexts, Wiley, Chichester, 1995.

¢ See Chambers v. Mississippi, 410 U.S. 284, 294-95.

7 See Taylor v. lllinois, 484 U.S., 400, 408-09.

8 SSee United States v. Nixon, 418 U.S. 683, 709 (1974).

7 Stone, op. cit., p. 2.

10'Stone, op. cit., p. 2.
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cedure with respect to the other bodies with investigative powers, and to be an
active party in the course of the procedure, the main obligation of which is to
prove the guilt of the defendant. The prosecution bears the burden of proof and
is obliged to find, propose and present evidence proving the guilt of the defendant
beyond any reasonable doubt. From the point of view of the prosecutors’ ethics,
it is of special significance for them to present the case in order to help the court
render a fair judgment, rather than simply a presentation of the case aiming at
rendering a conviction.!!

For the purpose of proving guilt, the prosecution gathers material evidence, talks
to potential witnesses, performs expertise in the course of the investigation pro-
cedure, proposes the conduct of an evidentiary hearing if it considers that the re-
quirements envisaged in the LCP are met and if the evidence is of special relevance
for the “prosecution theory of the case”.

The active role expected from the prosecution implies for the prosecutors to
become specialized in examining persons in the course of the main hearing. This
is of special importance, since according to the former system, the examination
for the needs of the prose-cution, was mostly carried out by the court.

The new system of main hearing requires the prosecutor to build the case on the
basis of the answers received from the witnesses and the experts, which requires
dexterity in formulating the questions and asking them in a coherent order, as
well as to be well prepared to link the questions to previously obtained answers,
still within the prepared concept of questions to be posed.

In addition, the prosecution will have to successfully play its role during the cross-
examination of defense’s witnesses, taking advantage of the weaknesses of the
“defense theory of the case” which the prosecutor would have uncovered during
the direct examination of the witness by the defense attorney. The prosecutor
needs to be aware that his/her failure to prove guilt, i.e. failure to present
convincing evidence before the court, will lead to acquittal, meaning absolute
failure of the prosecution.

The defense has to be exceptionally well prepared to dispute the claims of the
prosecution, to discredit and impeach the witnesses of the prosecution in the

11 Stone, op. cit., p. 3.
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course of cross-examination, to find and propose evidence to substantiate the
“defense theory of the case”.

The defense has to assess whether to consider a guilty plea, whether to propose,
i.e. accept an initiative for plea bargaining with the public prosecutor, and whether
the defendant will appear as a witness in the procedure.

The defense will have to undertake, in due time, successfully and efficiently, in-
vestigation actions in favor of the defense, and to prepare to oppose the arguments
of the case presented by the prosecution.

In order to observe professional ethics, the defense attorney has to refrain from
presenting false/incorrect evidence, i.e. from disputing authentic evidence
presented by the prosecution.'?

The defense attorney will also be expected to successfully conduct direct, and
later on, cross-examination. It will be of special importance for the attorney to
“hunt” for the mistakes of the prosecution, to take advantage of the insecure
witnesses of the prosecution, to lessen, with the help of the technical advisers,
the probative value of any expert report that is not in favor of the defendant, to
raise verbal objections as soon as he/she believes impermissible question is posed
or when the witness is requested an opinion, rather than a perception, etc.

The court will, for the first time, be introduced to the case in the course of the
main hearing, having in mind the non-contradictory investigation procedure. The
court is a passive arbitrator who follows the presentation of evidence the parties
tendered and it approves, takes care for the appropriate conduct of the procedure,
maintains order and discipline in the courtroom and respect towards the reputation
and dignity of the participants to the procedure. By recognizing the defendant
as an active party with strong rights in the procedure, the court is released from
the paternalistic relation towards the defendant whereby the court should
intervene only when the defense appears incompetent to perform its role.

The court is no longer obliged to propose and present evidence. However, the
LCP envisages a possibility whereby after the completion of the evidentiary pro-
cedure, and upon motion by the parties or ex officio, the court may order a third
expertise so as to eliminate any contradictions in the findings and the opinions

12 Stone, op. cit., p. 3.
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of the experts given in the course of the evidentiary procedure. Such an exception
is provided in order to eliminate any identified contradictions in the findings of
the experts and not so much in the statements of the witnesses.

All the above-mentioned aspects defining the role of the court may be included

in one of the following functions of the court:

= control - to take care of legal submission and presentation of evidence, to de-
cide on permitted and impermissible questions and objections by the parties,

= management - to grant motions and proposals for evidence by the parties, to
rule on their probative value and to manage the process of their presentation,

= guarantor - to ensure the respect the fundamental rights and freedoms of both
the defendant and all other participants in the procedure.

3.  DIRECT EXAMINATION, CROSS-EXAMINATION AND ADDITIONAL
(RE-DIRECT) EXAMINATION

3.1. General comments

In order to have a global understanding on the manner of examination, the
meaning and the essence of cross-examination, it is necessary to explain all three
possible forms of examination that complement each other and make an ensemble.
Due to the active role of the parties in the examination, these three forms need
to be analyzed and explained from the point of view of the role of both the pros-
ecutor and the defense attorney.

For the purpose of successful examination, it is necessary for each party to prepare
its witness for the course of direct examination, and in particular for the cross-
examination, which is important for the credibility of the witness as a person, as
well as for the probative value of the given statement. Thereby, the witness is not
expected to give a false statement, to tell falsehoods in favor of the party that
called him/her to testify, but it is rather necessary for the witness to be precise
when answering the questions during the direct examination, to be confident
and calm, not to be confused during cross-examination, not to show any insecurity,
inconsistencies in the statement, etc.

13 See Kalajgiev/ Raicevik-Uckova/ Dimitrovski/ Vitanov/ Trajanovska, Remodeling the trial in Re-
public of Macedonia, op. cit..
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What is to be underlined is the dexterity of the parties to link the questions they
pose to the statements previously given by the examined person. These questions
still need be prepared in advance and elaborate and confirm the theory of the case
the party advocates for. The parties will then need to concentrate on one aspect,
and once it is thoroughly confirmed, explained and elaborated, move to questions
related to other aspects of the event that are in favor of the examining party.

The parties have to be careful listeners so as to be good examiners. This means
that special attention is to be paid to the answers given by the examined person
in the course of direct examination which consists in narrating the perceptions
the witness has about the event, so as to successfully prepare the leading questions
during the cross-examination.

The parties have to learn not to manifest emotions during the examination, such
as, nervousness, haste, impatience to hear the witness to the end, confusion,
blushing, forgetfulness, absentmindedness, unprepar-edness, etc.

On the other hand, one should know how to use such manifestations by the
witness, in particular when he/she gets confused, when he/she avoids to give a
direct answer to the question posed, when he/she does not remember what
exactly he/she said during the direct examination, when instead of perception,
he/she starts to express his/her own opinion and interpretation of an event which
is something he/she is neither expected nor competent to do.

3.2. Direct examination

Direct examination is the first form of examination. It is designed a party to

obtain information about an event by examining witnesses it has called in a

specific criminal procedure. Direct examination means:

= examining own witnesses;

= posing short questions so as to obtain extensive answers from the witness,

= that the questions should be structured on the basis of the facts of the case
and refer to previously given answers,

= witnesses should be prepared for the examination, since direct examination is
the basis for cross-examination.
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The manner of posing questions - the questions must not be leading, i.e. suggesting
an answer, but instead should be short and require from the person being examined
to narrate, explain, i.e. to describe what he/she knows about the event.

During direct examination the person being examined is expected to elaborate
and therefore the questions are of general nature. The direct examination should
consider certain aspects of the event, thus providing answers to the following
questions: who is responsible for the incriminating event; where and when the
event exactly happened; how was the crime committed and who the offender
committed the crime with; when was the crime committed; why was the crime
committed, i.e. what was the motive to commit the crime; what preceded the
event; what was (if any) the contribution of the victim in the commission of the
crime; what are the consequences of the crime, i.e. what damages did the crime
cause, etc.

Direct examination is the basis for cross-examination, i.e. questions posed during
cross-examination relate to what the person said during the direct examination.

The situation where the witness called by a party during the direct examination
becomes a so-called hostile witness, i.e. witness of the opposing party, is an
especially problematic one. In such a situation, the party calling the witness can
refer to a statement that he/she gave to the examiner during the previous stage
of the procedure (like in the investigation procedure, i.e. investigative actions by
the defense) and may ask the court to continue with the cross-examination of
the witness.

Redirect examination is conducted once the opposing party has cross-examined
the witness and has led the witness, during cross-examination, to answer questions
about facts for which he was not examined at all in the course of the direct ex-
amination, i.e. once it succeeded to partially lessen the probative value of the
statements given by the witness during the direct examination.

3.3. Cross-examination
Cross-examination is a possibility to examine the witnesses called by the opposing

party. This form of examination requires special preparation, dexterity, routine
and experience.
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Cross-examination is limited to what the witness has stated during direct examination.
In other words, the statements given by the witness during the direct examination are
the basis for the questions to be posed in the course of the cross-examination.

The objective of cross-examination is to lessen the probative value of the statement
the witness gave during the direct examination. In the course of the cross-exam-
ination, it would be wrong to link the impeachment to the personality of the
witness, thus defocusing from the content of the statement to the character of
the witness’ personality. Credibility is actually built on the manner in which the
court sees certain evidence, rather than the personality of the witnesses.™

The objective of cross-examination can be, for instance, to present the witness
as a previously convicted person who cannot be trusted, to emphasize some of
his/her physical defects such as, weak vision, hearing, diminished physical functions,
etc., should it be of relevance from the point of view of the facts he/she presented
during the direct examination.

It is important to create an impression that the given statement during direct ex-
amination is not fully consistent, is unclear, contains irrelevant facts, that the
statement is inaccurate, is based on assumptions, etc.

The theory of the case of the opposing party is thwarted through cross-examination.

What is of special importance is the dexterity to lead the opposing party’s witness
onto “thin ice” and to question his/her reputation, not by suggesting that he/she
gave a false statement, but rather that he/she is not fully confident in what
he/she stated during direct examination.

During cross-examination, advantage is taken of the statement given by the
witness in the course of the direct examination, and due to this, leading questions
are always asked. Such questions are long and they refresh witness’ recollection
of what he/she stated during the direct examination.

Answers given in the course of cross-examination are short, and the witness is
most often requested to reply with “yes” or “no”.

4 Stone, op. cit., pp. 61-62.
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The witness should not be allowed to give any explanations in the course of the
cross-examination.

The cross-examination is aimed at confirming or discrediting previous statements,
and it should not be the basis for new elaborations and explanations.

In case of a successful cross-examination, additional (redirect) examination follows,
where the party calling the witness provides a possibility for the witness to give
additional clarifications and explanations.

During the cross-examination, each party is to concentrate on the facts that the
witness stated during the direct examination which are in favor of its own theory
of the case, i.e. certain claims by the party conducting the cross-examination are
confirmed. There are cases when during direct examination the witness stated
certain facts that are not in favor of the opposing party, but during the cross-ex-
amination the opposing party manages to get answers from the witness on other
facts that the witness has knowledge of and are in favor of the party conducting
the cross-examination.

Cross-examination requires special preparation, cooperation between the client
and the attorney, wor-king with one’s own witnesses, all this to prepare them for
the cross-examination by the opposing party.

Each question posed during the cross-examination should be with a clear ultima-
te goal - the examiner has to know what it wants to achieve and has to be aware,
beforehand, of the answer it is going to receive from the examined person.

The defense has to evaluate whether it will cross-examine a specific witness or
not. Thereby, it is important to evaluate how much of relevant facts for the
defense can be confirmed or checked through cross-examination.

It is especially important for the party conducting the cross-examination to assess
when exactly to stop the cross-examination - when it receives the answer from
the witness that is of special relevance for its own theory of the case. The best
effect of cross-examination is achieved when the goal, due to which the party
decided to subject the person to cross-examination, is attained."
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Cross-examination may not be carried out if the defense attorney assesses that it
is not in the interest of the defense.

3.4. Additional (re-direct) examination

The additional examination consists in redirect examination of the witness who
was cross-examined by the opposing party.

The additional (re-direct) examination is limited to the subjects of the cross-ex-
amination and is seen as a corrective of the cross-examination.

This form of examination is conducted by the party that called the witness as
regards facts subject to cross-examination, but not being mentioned at all or
being unclearly elaborated in the course of the direct examination.

The objective of the additional (re-direct) examination - to explain the reasons
for the inconsistency of the given statement, to rehabilitate the witness after
the cross-examination (if possible at all), to manifest confidence and persuasiveness,
to remedy what the opposing party managed to undermine, i.e. thwart in the
course of the cross-examination.

The additional (re-direct) examination should com-mence by asking the witness to
explain why he/she was not consistent in the previously given statement and why
he/she did not raise the matters which arose in the cross-examination in the course
of direct examination. Thus, the witness is enabled to remedy the mistakes and to
complete the statement, as well as to regain his/her credibility and trustworthiness
in the statement previously given. At the end of the additional (re-direct) examination,
questions are asked to point out the key facts of the case that are established and
in favor of the party conducting the additional (re-direct) examination.

3.5. Examining the defendant

The defense has the possibility to decide whether the defendant will appear as
witness in his/her case. No one can force the defendant to testify in his/her own
case. The decision for the defendant to testify should be brought by carefully as-
sessing the proposed evidence, the degree of criminal liability, the danger cross-

1> When a cross-examination is closed with a statement in favour of the theory of the case of
the party conducting the cross-examination, it makes a significant impression on the court re-
garding the specific witness, Stone, op. cit., p 59.

16 Stone, op. cit., p. 4.
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examination brings for the defendant should be taken into account when elements
necessarily leading to self-incrimination will be presented.

Testifying on your own case is not considered at pleading guilty and is not deemed
as a presentation of confession. On the contrary, the defendant appears as witness
in cases when the defense has strong arguments against the raised indictment
and when it evaluates that, by examining the defendant, such arguments will be
most efficiently and most successfully presented before the court.

Should the defendant decide to testify, the same rules as the ones for the witnesses
apply - direct examination is followed by cross-examination and, when needed,
additional (re-direct) examination is conducted for part of the given answers.

The prosecution can discredit the defendant as a person (addictions, prior criminal
record, bad parent, spouse, citizen, person with questionable moral values, suspicious
business activities, etc.) only during the cross-examination, i.e. only if the defendant
appears as a witness in his/her own case. Otherwise, the prosecution has no possibility
to indicate aspects from the defendant’s past life so as to discredit him/her.

4. MAIN HEARING ACCORDING TO THE LAW ON CRIMINAL PROCEDURE

The main hearing, according to the new LCP, does not include the features of a
purely Anglo-Saxon accusatory procedure, taking into account the fact that the
hearing is not conducted as a dispute between the parties before a jury deciding
on the guilt of the defendant while the court is completely passive. Instead, the
evidence at the main hearing is presented before a trial chamber in charge of de-
ciding upon the guilt, but also upon the sentence.

One is right to say that the court, in charge of rendering a lawful judgment, has
to have a minimum amount of information to establish the factual basis of the
case for which it is to rule on. Therefore, the inquisitorial elements are significant-
ly limited, but it would be wrong to claim that they are fully abandoned."’

Most of the solutions proposed in the new LCP as regards this issue are taken
from the Laws on Criminal Procedure of Bosnia and Herzegovina and Italy.'®

7 Kalajgiev, Introducing an accusatory criminal procedure with cross-examination, op. cit.

18 See R. BARBERINI/A. GEORGETI, Accusatory main hearing, Collection of texts, Twinning Project:
Fight against organized crime and corruption unit - Public Prosecutor’s Office, Ohrid/Skopje,
2009.
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4.1. Commencement of the main hearing
Opening statements by the parties

The main hearing commences with the presentation of the opening statements.
Rather than reading the indictment, which so far marked the beginning of the
trial, the new LCP expands the scope of the indictment to provide the opportunity
for the prosecutors to make opening statements which marks the commencement
of the main hearing. The prosecution is the first to give its opening statements,
followed by the defense, i.e. the defense attorney or the defendant. According to
the procedural role of the parties and the burden of proof, the public prosecutor
is obliged to give an opening statement, and the defense will assess by itself
whether it will give an opening statement or will refrain from such a procedural
opportunity. The defendant has the right not to give an opening statement.

As regards the contents of the opening statements, the LCP envisages a general
provision according to which the parties can present in the opening statements
the decisive facts they intend to prove, describe the evidence they will present
and define the legal issues that need to be resolved.

According to the Anglo-Saxon practice, the goal of the opening statements is for
the party to present the main elements of the case that are to be proved, which
witnesses will be summoned, which evidence will be tendered and which facts
will be proven with the tendered evidence, assumptions that need to be confirmed
or disputed and the final outcome the party will strive for during the trial.

Opening statements are not means to discredit the defendant, thus the LCP
explicitly prohibits presentation of facts on any prior conviction of the defendant
during the opening statements.

Emphasizing the role of the opening statements as non-contradictory presentation
of one party’s own “theory of the case”, the parties cannot use their opening state-
ments to comment on the allegations and evidence tendered by the opposing party.

As a rule, the opening statements are not time limited. Within the managing
function of the Presiding judge in the course of the main hearing, it is foreseen
for him/her to still be able to limit the duration of the opening statements of the
parties.
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The injured party gives no opening statement, but if the injured party or his/her
authorized representative are present at the main hearing, they have the right to
give notice of a property civil claim.

Instructions to the defendant on his/her rights and procedural possibilities

The statement of the defendant, although considered to be one of the most
important evidence in the criminal procedure, has a different status as regards its
use as a source of information for the criminal event depending on the nature of
the criminal procedure.” Thus, for instance, according to the English criminal pro-
cedure, the defendant can waive his/her right to remain silent and, if he/she wants,
he/she can give a statement before the court. In such case, he/she becomes “witness
in his/her own matter” who, as all other witnesses, is obliged to tell the truth.

According to the LCP, following the opening statement of the prosecutor, the

Presiding judge is obliged as follows:

= to be convinced that the defendant understood the indictment (when neces-
sary, he/she is obliged to briefly present the contents of the indictment in a
simpler and more comprehensible manner for the defendant),

= to instruct the defendant on his/her right to remain silent or give a statement,

= to advise the defendant to carefully follow the course of the main hearing,

= to indicate to the defendant that he/she can present evidence in his/her de-
fense, to ask questions of the co-defendants, witnesses and experts and to give
remarks as regards their statements, and

= to call upon the defendant to enter a plea with regards to all individual criminal
charges in the indictment.

4.2. Evidentiary procedure
Order of presenting evidence and manner of examination

Taking into account the role of the parties in the course of the main hearing and
the burden of proof, the LCP regulates the order of presenting evidence as follows:
= evidence of the prosecution and evidence related to the property civil claim,
= evidence of the defense,

19 See Kalajgiev, Introducing an accusatory criminal procedure with cross-examination, op. cit.
V. BAYER, Criminal procedural law, selected chapters, vol. I: Introduction to the theory of criminal
procedural law, Zagreb, 1995, 269; D. KRAPAC, Criminal procedural law, 2" Edition, Narodne
novine, Zagreb, 2003, 356-364.

2 |bid.
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= evidence of the prosecution in rebuttal and
= evidence of the defense in rejoinder.

The evidentiary procedure commences with the presentation of evidence the
prosecutor tendered, and the court accepted. Prosecution evidence refers to the
guilt and the criminal sanction, as well as the property civil claim of the injured
party whose interests are represented by the prosecutor. The evidentiary procedure
continues with the presentation of defense’ evidence, followed by the prosecution
evidence in rebuttal, by which the prosecution refutes the defense’s evidence, i.e.
defense evidence in rejoinder - evidence by which the defense replies to the
refuting by the prosecution. It is obvious that the privilege for the defense to
have the last word (favor defensionis) is maintained.

Such an order clearly shows that there is no evidence presented upon a proposal by
the court, thus definitely abandoning the present obligation for the court to tender
evidence ex officio so as to establish the material truth as a condition for adjudication.

When presenting evidence, direct, cross- and additional (re-direct) examination is
allowed, whereby the direct examination is conducted by the party that called
the witness, i.e. the expert or technical adviser, and the cross-examination is con-
ducted by the opposing party, while the additional (re-direct) examination is again
conducted by the party that called the witness, i.e. the expert.

The LCP envisages the possibility for the Presiding judge and the rest of the judges
to ask questions to the examined person, but only after the parties completed their
examination. Such a rule is accepted due to the fear that if the Presiding judge and
the other judges are allowed to ask the witness, expert or defendant questions at
any time, the judges would practically conduct the examination, continue with the
old practice of examination and remain the leaders of the examination process,
instead of passing that role to the parties. Such limitations emphasize that the main
examiners are the parties, while the Presiding and other judges can ask questions
only after the conclusion of the cross- i.e. additional (re-direct) examination (if any).

Rules of the court in the process of presenting evidence

By abandoning the role of an active examiner, the court is to consistently carry
out the three above-mentioned functions: guarantor, control and management
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functions. The performance of these functions, to a great extent, is visible in the
course of the main hearing.

During the process of presenting evidence, the court is obliged as follows:

= to control the manner and the order of examination of witnesses and experts
and the presentation of evidence, taking due care of the efficiency and cost-
effectiveness of the procedure,

= to reject presentation of evidence it considers unnecessary and irrelevant for
the case and to provide brief explanation about it,

= to allow for cross-examination, if, due to the statement given by the witness
at the main hearing, such witness can no longer be considered as a witness of
the party which originally called him or her to testify,

= to take care of the admissibility of the questions, validity of the answers, ap-
propriate examination and justification of the objections,

= totake due care, during the presentation of evidence, of the dignity of the par-
ties, the defendant, witnesses and experts.

Except upon its own discretion, the court also acts upon parties’ objections. In

fact, upon verbal objection by the parties, the court can, with a decision:

= disallow a question and an answer to a question already asked, if it considered
it as impermi-ssible or irrelevant, or

= disallow posing questions containing both a question and the answer, except
during cross-examination.

Examining a witness

The rules on examination of witnesses envisage an obligation for the Presiding judge,
prior to the commencement of the examination of the witness, to remind him/her of
the obligation to present to the court everything he or she knows about the case and
to warn him/her that perjury is a criminal offence. Prior to testifying, the witness
can be requested to take an oath.

The examination is conducted according to the rules on direct, cross and additional
(re-direct) examination.

The examined witnesses remain in the courtroom, unless the Presiding judge
decides to excuse them or temporarily remove them from the courtroom. Upon
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motion by the parties or ex officio, the court can order for the examined witnesses
to be removed from the courtroom and recalled later to testify again in the
presence or absence of other witnesses or experts.

If, at the main hearing, the witness is unable to appear before the court or that
his/her appearance is significantly hindered, he/she can be examined through a
video conference link according to the provisions of the LCP. The court is obliged to
inform the parties and the injured party of the time and place where the witness
will be examined, so as to have them present and carry out the examination.

As regards the obligation of the court to take due care of the dignity of the
witnesses, the LCP envisages a possibility for the Presiding judge to sanction, i.e.
to fine any participant in the procedure or any other person who threatens insults
or jeopardizes the safety of the witness. Upon motion by the parties, the court
can order the police authorities to undertake measures necessary to protect the
witness. If a criminal offence prosecuted ex officio is committed as a result of
threats, insults or risks to the safety of the witness, the court is obliged to inform,
without any delay, the competent public prosecutor.

Examining an expert or a technical adviser

Similar to the witness, prior to examining the expert, the Presiding judge is
obliged to remind the expert of his/her duty to present the opinion in a clear
manner and in line with the rules of the profession and to warn him/her that
perjury regarding the findings and the expert opinion is a criminal offence. The
expert can also be required to take an oath prior to the commencement of the
examination.

If any of the parties requests for the expert to be examined at the main hearing,
the written findings and the expert opinion will be accepted as evidence only if
the expert has prepared the said findings and provided a statement at the main
hearing which was subject to cross-examination.

Any examined experts remain in the courtroom, unless the Presiding judge decides
to excuse them or temporarily remove them from the courtroom. Upon motion
by the parties or ex officio, the court can order for the examined experts to be
removed from the courtroom and recalled later to testify again, in the presence
or absence of other witnesses or experts.

@
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The provisions on examining an expert apply mutatis mutandis when examining a
technical adviser.

Examining the defendant

The defendant may be examined only if a motion to that end for is submitted by
the defense.

Prior to the commencement of the examination, the court is obliged to instruct
the defendant of his/her rights as stipulated in the LCP.

In case the defense proposes for the defendant to be examined, he/she is examined
according to the rules on direct, cross and additional examination, like all other
persons in the procedure. The defendant cannot avoid cross-examination if a
motion for his/her examination is put forward.

If at the main hearing the defendant does not give a statement or give a different
statement for certain facts or circumstances, the public prosecutor can ask to read
or reproduce the defendant’s statement given during the examination of the defendant
by the public prosecutor or in his/her presence for which the defendant was informed
that a recorded statement can be used later in the course of the procedure.

The Trial Chamber, by exception, can decide for the defendant to be temporarily
removed from the courtroom, if the co-defendant or the witness refuses to give a
statement in his/her presence or if the circumstances indicate that they would
not tell the truth in the presence of the defendant. Upon returning to the courtroom,
the defendant will be read the statement of the co-defendant, i.e. the witness.

Exceptions from direct presentation of evidence

The rule is that evidence is to be presented according to the principle of directness
and a certain fact is deemed proven on the basis of an observation by a person,
that individual is to be examined in person at the main hearing, except in cases

of protected witness.

The viva voce examination cannot be replaced either by the reading of the record
of his/her previously given statement or by presentation of a written statement.

@
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However, the LCP provides for several exceptions from the principle of directness:

= statements of witnesses given in the investigation procedure

= records of given statements at the evidentiary hearing can, with a court deci-
sion, be presented as evidence by reading or reproducing,

= if, upon commencement of the main hearing, it appears that the witness was
exposed to violence, threats, promised money or other benefits, in order for
him/her not to testify or purge himself or herself at the main hearing, any state-
ments of the witness given before the public prosecutor in the preliminary pro-
ceedings can, with a court decision, be presented as evidence,

= records of statements given before a public prosecutor can, with a court deci-
sion, be presented as evidence by reading or reproducing, if the person, who
gave the statement died, became afflicted with a mental illness or remained
unavailable despite all legally available means to find that person.

Supplement to evidentiary procedure

Upon conclusion of the evidentiary procedure, there is a possibility to request
the inclusion of supplementary evidence. A motion to supplement the evidentiary
procedure can be submitted by the parties and the injured party with respect to
evidence related to new circumstances that arose during the main hearing.

Upon conclusion of the evidentiary procedure, and for the purpose of eliminating
contradictions in expert findings and opinions, the court, upon motion by the
parties or ex officio can order a superior expertise. The court orders a third
expertise electronically by applying the rule of random choice from the registry
of experts, in the presence of the prosecutor and the defense attorney.

If, after the conclusion of the evidentiary procedure, no motions for the inclusion
of supplementary evidence are submitted or if the motion of the parties is rejected
by the court, the Presiding judge shall announce that the procedure is closed.

4.3. Closing arguments and conclusion of the main hearing
Upon conclusion of the evidentiary procedure, closing arguments are presented.

In addition to the parties and the defense attorney, the injured party also presents
its closing arguments. Unlike the opening statements given by the parties and
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the defense attorney only, the injured party presents a closing argument referring
to the facts of relevance to the civil claim for property which was discussed earlier
in the procedure.

If more than one person represents the prosecution, or if the defendant has
several defense attorneys, they can all give closing arguments, but they cannot
repeat each other and can be time limited in the presentation, so as to avoid un-
necessary delay of the procedure in its final stage.

After the closing arguments, the Presiding judge announces that the main hearing
is closed and the time of conclusion of the hearing is put on record.

Following the completion of the main hearing, the Trial Chamber retires for de-
liberation and vote in order to issue a judgment.

5. RISKS

Within the risks for successful conduct of an accusatory hearing with an active
role of the parties and a passive role by the court, special attention is to be paid
to the concern about the inexperience of the parties on the meaning of successful
preparation of the case before the trial. The parties are expected to get experience
in preparing and proofing the witnesses for direct and cross-examination, preparing
the questions according to their relevance and subject matter, envisaging which
questions the opposing party is going to ask during cross-examination, whether
to hire a technical adviser or not and whether the defense will use the legal pos-
sibilities for getting assistance by the public prosecutor or the court.

It is more than obvious that an intensive and comprehensive training will be
needed for the prosecutors and defense attorneys on the new methods of operation
expected from them, as well as improving the skills of the prosecutors who, one
has to admit, are inexperienced in examining a person since this was carried out
by the court on their behalf, so far.

It will be also important for the court to adopt the new role of a passive arbitrator
as regards the presentation of evidence and, at the same time, take due care of
carrying out the three functions which the court is expected to perform according
to the LCP.
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The cross-examination concept provides for easier drawing of a conclusion on
the merits of the case in the course of an accusatory hearing and the authenticity

and validity of certain evidence, i.e. assessing its “weight” from the point of view
of the legally relevant facts.
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SECTION 2.
COMPARATIVE PRACTICES ON
QUESTIONING OF WITNESSES AT TRIAL

1. INTRODUCTION

The right to question witnesses against a person, in a public hearing, is a fundamental
human right. The UN Declaration of Human Rights guarantees “the right in full
equality to a fair and public hearing” and other human rights instruments such as the
European Convention on Human Rights and the International Covenant on Civil and
Political Rights guarantee the right to examine witnesses against a person and to call
witnesses.” But how this is done depends upon the model of trial employed, and stark
differences exist between the approaches of the common law/adversarial/ accusatorial
and the civil law/continental/inquisitorial systems in criminal trials.

An historical divergence developed between those systems following an inquisitorial
system of trial and those following an adversarial system. Adversarial models nor-
mally feature hearings presided over by a judicial officer playing a fairly neutral
role with the parties to the case each presenting evidence in their own case. In
adversarial proceedings, in a jury trial, a lay jury determines guilt while the judge
sentences the defendant after the jury returns a verdict of guilty, although in
reality in the common law world, outside of the United States, almost all criminal
cases are tried without juries.

Civil law inquisitorial systems may more typically feature one or more judges
hearing the case at first instance, sometimes with lay jurors assisting the panel.
For example, the Italian Courts of Assize, hearing the more serious offences, are
comprised of two judges and six jurors. The Magistrates Courts of England and
Wales in the United Kingdom, which hear most criminal cases, feature lay justices
assisted by legally qualified clerks.

In adversarial trials no dossier or file of evidence collected in the investigation is
provided to the court. Rather, the court generally hears oral evidence introduced

2 Article 10 UN Declaration of Human Rights, Articles 6 (1) and (3) ECHR, Article 14 ICCPR.

@
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by the parties to the case. The court, or at least the fact-finder in the case of lay
juries, is normally expected not to know the case before a trial commences.

Adversarial criminal trials favour oral evidence at trial. The parties call their own
witnesses and question them. After a party has finished questioning its own
witness, the opposing parties may cross-examine the witness.

Some systems using adversarial trial procedures allow courts to call their own
witnesses, but this generally occurs only in exceptional circumstances (although
in non-criminal cases in common law jurisdictions courts often appoint experts
to provide evidence on contentious issues requiring technical expertise). The
common law courts apply strict rules to admit evidence in criminal trials but
more relaxed rules apply in non-criminal cases.

In inquisitorial systems the trial focuses more on written evidence, such as state-
ments taken during the investigation phase by an investigating judge, or prosecutor,
or investigators. The file is provided to the court as evidence. Witnesses may be
called, but the court normally questions the witnesses before the parties do. The
court or the parties may have witnesses brought to court but it is not uncommon for wit-
nesses to be asked only to confirm testimony given during the investigative phase.

Strict rules for the order of presentation of evidence apply in criminal trials in
common law systems. The prosecution presents its evidence first and at the end of
its “case” the court rules upon whether the defendant has a case to answer (the no
prima facie case submission) that is, whether the defendant could be convicted on the
evidence presented. The case ends if the court rules that no prima facie case exists.
This finds, in effect, that the prosecution has not presented evidence on each of
the elements of the offence, technically capable of proving it. If the court rules
against the defendant on the issue, the defence may call evidence, including
calling the defendant to testify, and in some systems a defendant may make an
unsworn statement. A testifying defendant is treated like any other witness and
subject to rules against false testimony and perjury.

The defendant does not have to call evidence. Instead, after the prosecutor’s
closing address to the court, the defence may submit that the prosecution has
not proved its case beyond reasonable doubt, notwithstanding that the court
has already been satisfied of the existence of a prima facie case.
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If the defence calls a case, at its conclusion, the prosecution may - although this is
rare in practice - be given leave to call rebuttal evidence. Strict rules generally
govern when this is permissible. The rationale for this is that because the prose-
cution bears the onus of proof beyond reasonable doubt, it should not be permitted
to “split its case” by waiting until the defence has brought its case and then seeking
to respond to it. A defendant is entitled to know the full extent of the prosecution
case before electing whether, and in what manner, to respond. Sentencing pro-
ceedings are separated from the trial and submissions on sentence are made only
after a finding of guilt rather than during the trial itself.

Inquisitorial trials are more “fluid” by nature. Generally they do not feature a
“prosecution case” as such, having no “no prima facie case” test, and witnesses
for either party or the court may be called in any order. The judge may engage
the defendant in dialogue. The defendant may be asked to comment on evidence.
The defendant may make spontaneous statements during the trial. The proceedings
are not bifurcated.

Adversarial systems also have much stricter rules for the admission of evidence. In
common law systems, with their preference for oral evidence, hearsay (an out of
court statement) is often deemed inadmissible, although numerous exceptions have
developed to the general rules against hearsay. Civil law system trials are more
flexible in permitting hearsay evidence to be led at trial. Ultimately, however, the
same result may be achieved in that although civil law systems may allow more
hearsay into evidence, the court still has to evaluate its reliability and credibility,
such as whether it is corroborated, and then give it the necessary evidential weight.

In common law trials, the defendant, unless unrepresented, does not actively par-
ticipate in the trial. Adversarial systems recognize the unity of counsel and client
meaning that they speak as one voice. The defence counsel presents the case,
questions witnesses, and makes legal submissions. The defendant provides in-
structions, when necessary, to defence counsel. The defendant may, in some
systems, make an unsworn statement in lieu of sworn testimony.

In adversarial systems victims or “injured” or “aggrieved” parties are not parties
to the case and, generally, have no right of appearance. Some systems, however,
allow victim participation in the sentencing phase, but normally through oral or
written evidence as to how the crime has affected them. By way of contrast, ag-
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grieved parties, may, in inquisitorial systems participate in the proceedings as a
party to them (as la partie civile). In some systems allow them to call and question
witnesses in the proceedings.

Generally, in common law or adversarial systems, the court is not required to
seek the truth, but rather to make findings on the evidence presented by the
parties to the case. Trials in inquisitorial systems, by contrast, aim to discover the
truth and the investigating judge/prosecutor/investigator is required to seek out
exculpatory evidence.

Adversarial trial procedures are increasingly being introduced into civil or inquisitorial
systems. Italy and Bosnia and Herzegovina provide recent examples of civil systems
transforming into hybrid or mixed models by introducing adversarial procedures
into the existing models.

A hybrid or mixed system may combine both inquisitorial and adversarial features.
For example, the Bosnian system is now party-led in that the parties to the pro-
ceedings present their own cases by calling their own witnesses and tendering
their own documents into evidence. However, in Bosnia and Herzegovina the
normal common law order of a prosecution case followed by a defence case may
be varied by calling witnesses out of order. At the conclusion of the defence case
the prosecution is permitted to call additional evidence if it wishes, meaning
that defendants do not necessarily know the extent of the case against them
before commencing their own cases. The court may question witnesses at any
time during the testimony and may even call its own witnesses, especially expert
witnesses.

The defendant is permitted an active part in the proceedings and may question
witnesses or make submissions after defence counsel has done so.

The court does not necessarily stop hearing evidence at the end of the prosecution
case even if the prosecution has not presented evidence capable of proving its
case beyond reasonable doubt at that point in the procee-dings. Thus, the case
against a defendant is not regarded as complete until after the defence has called
its evidence and the prosecution has called any additional evidence it may wish
to call.
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The first two modern international criminal tribunals, the International Criminal
Tribunal for the Former Yugoslavia (ICTY) and the International Criminal Tribunal
for Rwanda (ICTR), were established mainly along adversarial lines but with some
inquisitorial aspects. As an example, a trial chamber may produce additional evi-
dence and proprio motu summons its own witnesses to attend trial. But over time
and as trials increased in length, and repetitive evidence overlapped in related trials,
the ICTY rules changed to expedite the trials. Reforms included limiting questioning
even to the extent of admitting witness statements without cross-examination.

In adversarial proceedings, whether in common law systems or in civil law systems
employing adversarial features, the purpose of questioning witnesses in examin-
ation in chief, cross-examination and re-examination is essentially the same.

Examination in chief aims at obtaining testimony supporting the case of the
party calling the witness while cross-examination functions to “test” that evidence
and, if necessary, to undermine or cast doubt on it.

Cross-examination has a profound significance in adversarial, and in particular in
common law systems. For example, in the United States it is considered a corner-
stone of the common law trial process and has been called the “greatest legal
engine ever invented for the discovery of the truth”.??

Re-examination likewise has its own importance in allowing a party to clarify or
rehabilitate the evidence of its own witness after cross-examination.

The difficulty of successfully questioning witnesses under the disciplined rules of
examination in chief/direct examination, cross-examination and reexamination/redi-
rect should not be underestimated. To do it properly, the rules and techniques
for asking leading or non-leading questions, and when and how to object to an
opponent’s questions, have to be mastered. Like any other professional skill,
acquiring the necessary proficiency can take years. In common law systems,
advocacy is routinely taught as a continuing legal education subject for those
who wish to practice law as advocates. The rules of evidence are more strictly
applied in criminal trials than in civil proceedings, and it is indeed not uncommon
for civil courts and tribunals not to be bound by strict rules of evidence at all. In
common law systems, lawyers (as anywhere) generally specialize, but because of
the challenges and specialized nature of the skills of court advocacy, only a small
number of lawyers actually choose to specialize in this field.

22 John Henry Wigmore A Treatise on the Anglo-American System of Evidence at Trials in Common
Law Boston, 1940.
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2. ENGLAND AND WALES (UNITED KINGDOM)
2.1. Introduction

England and Wales employ a purely common law adversarial system in which a
criminal trial is seen as a contest between opposing parties, the State, known as
“the Crown”, and the defendant.

Determining the truth is no objective of a criminal trial. Where a truth-seeking
mechanism is required the Government or Parliament establishes an inquiry such
as a Royal Commission of Inquiry or a Parliamentary inquiry into a specified subject.

These inquiries are designed to find the truth, and make recommendations or
findings, and witnesses may be summonsed and compelled to testify against their
own interest.

The legal principles relating to questioning witnesses are not necessarily codified
into statutes as they are in civil law systems and many derive from decisions of
higher courts issued over the centuries, namely, from judge-made common law
principles, some of which are referenced below. Some common law principles
have now been enshrined in legislation.

As a general rule only one counsel for each party questions a witness. This contrasts
with civil law systems, where, if a party has more than one counsel, questioning is
not necessarily confined to one advocate.

2.2. Examination in chief

After opening the case the prosecution presents its case by calling witnesses to
testify orally in the court. The prosecutor then questions the witness in “examination
in chief” the term used in almost all common law systems for what is known in
United States as “direct examination”.”®

The aim of examination in chief is to elicit evidence from the witness - in his or
her own words - supporting the case of the party calling the witness. The common
law rule in England and Wales is that leading questions should not be asked in exami-

3 For example, the many common law countries calling it examination in chief include Australia,
Canada, Hong Kong, India, Fiji, New Zealand, Pakistan and South Africa. The Rules of procedure
for the ICTY, ICTR, Special Court for Sierra Leone, Special Tribunal for Lebanon likewise use the
same terminology. Re-examination is likewise used instead of the American “redirect”.

@
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nation in chief; questions should only be asked that do not suggest an answer to
the witness (with some minor exceptions). The obvious rationale for this in a party-
driven system is that it is the witness, rather than the advocate, who is testifying.

Parties normally take a “proof of evidence” from their witnesses. For the defence
this is a statement of expected evidence, and, for the prosecution, this normally
a statement to the police who investigated the alleged crime. Questions to
witnesses are usually based upon these documents. Advocates are not permitted
to “coach” witnesses before their testimony.

The answers to leading questions are not of themselves inadmissible as evidence
although reduced weight may be given to them. Exceptions include introductory
questions or those related to undisputed material, and parties may agree between
themselves, or with judicial assistance, as to whether leading questions may be
put on uncontested matters.

2.3. Hostile witnesses

An important exception to the general rule against a party cross-examining its
own witnesses is where the court, on the application of the party calling the
witness, has declared the witness “hostile”.? This permits a party to cross-examine
its own witness.

“Hostile” witnesses are adverse to the party calling them in the sense that the
witness appears unwilling to tell the truth to that party. This can be demonstrated,
for example, by comparing in-court testimony with out of court statements on
the same subject matter. An unfavourable witness, on the other hand, fails to
prove the fact for which the witness was called or actually proves an opposite
fact. An unfavourable witness cannot be declared hostile.

The party calling a hostile witness may impeach the witness with evidence of
their “bad character”.> The hostile witness may also be contradicted with prior
inconsistent statements, but must first be asked whether he or she made the
statement. When faced with conflicting statements from the same witness the
court is entitled to regard the prior inconsistent statements as evidence of the
truth in preference to the later statement made in court.?

% Section 3 Criminal Procedure Act 1865.
» See Archbold’s Criminal Pleading and Procedure 2010 at [8.94)-[8.98].
2 Section 119 (1) Criminal Justice Act 2003.
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2.4. Prior consistent statements

Unlike in civil systems, prior consistent out of court statements of witnesses are
generally not admissible as evidence in common law trials. This is explained in
England and Wales as a party not being “permitted to make evidence” or himself
or herself.?” Exceptions to the rule include evidence that is part of the res gestae
such as in sexual assault cases to rebut suggestions of recent complaint, and to
rebut allegations of the recent invention of the version given in court.” Recent
complaint evidence may also be allowed in defined circumstances.

2.5. Refreshing memory

Witnesses may refresh their memory from a document recording their recall at
an earlier time. It may be written, sound recorded or transcribed.”” Advocates
may ask witnesses to refresh their memory during any of the three stages of
questioning. In examination in chief the witness is normally asked, once it is
obvious that the witness can no longer remember something, whether a document
exists that may aid recall. If so, the witness may be permitted to refresh memory
from the document or thing.

2.6. Cross-examination

All witnesses are liable for cross-examination after giving their evidence in chief
(with some very minor exceptions).

Cross-examination is aimed at eliciting evidence favourable to the questioning
party from a witness called by an opponent. It may also aim - depending upon
the circumstances and the evidence - to cast doubt on the accuracy of the
evidence given in examination in chief by that or another witness. It must be
relevant and pertinent to the issues in the case. The questioner may but does not
have to ask leading questions. Generally, however, leading questions are asked in
cross-examination. Counsel should not suggest to witnesses as fact or opinion
what another witness is expected to say. The form of questioning should be
designed to elicit facts not invite argument.

TR.v. Roberts 28 Crim. App. R 102.
% Section 120 Criminal Justice Act 2003.
2 Section 139 Criminal Justice Act 2003.
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Cross-examination is a learned professional skill and the Code of Conduct for the

Bar of England and Wales provides rules in relation to improper cross-examination.

The Code provides that counsel,*

= must not make statements or ask questions which are merely scandalous or in-
tended or calculated only to vilify, insult or annoy either a witness or some
other person,

= must not by assertion in a speech impugn a witness whom he has had an op-
portunity to cross-examine unless in cross-examination he has given the witness
an opportunity to answer the allegation, and

= must not suggest that a victim, witness or other person is guilty of crime, fraud
or misconduct or make any defamatory aspersion on the conduct of any other
person or attribute to another person the crime or conduct of which his lay
client is accused unless such allegations go to a matter in issue (including the
credibility of the witness) which is material to the lay client’s case and appear
to him to be supported by reasonable grounds.

If the cross-examining party intends to submit to the court that the witness
should not be believed this should be made plain while the witness is testifying.
Counsel may, however, use a “raised eye-brow” approach rather than, for example,
suggesting that a witness is lying.

The court, using its inherent powers to control its own proceedings, may, to a
degree, regulate cross-examination. A judge may curb excessive cross-examination
but must exercise this power sparingly. The court may disallow improper or op-
pressive questions and may impose time limits where the questioning is repetitive
or unfair. The trial judge should also refrain from asking unnecessary questions in
cross-examination of a witness.

Self-represented accused may not cross-examine some child witnesses or a com-
plainant in a sexual assault case. The defendant has to arrange for a lawyer to do
this, or failing that, the court will appoint a lawyer for that purpose.!

A witness may be confronted in cross-examination with a previous inconsistent
statement.’? As noted above, the court may treat the previous statement as the
truthful one. Witnesses may also be cross-examined about their refreshing their
memory from documents.

% Code of Conduct of the Bar of England and Wales and Written Standards for the Conduct of
Professional Work, 8™ ed. 2004, paragraph 5.10.

31 Sections 35 to 38 Youth Justice and Criminal Evidence Act 1999 and Part 31 Criminal Proce-

dure Rules 2005.
3 Sections 3 and 4 Criminal Procedure Act 1865.

@



Jr ‘CROSS EXAM 03 EN [R3] 23.02.2011 10:35 Page 44 @

44

Witnesses may be cross-examined as to their credit, namely, about (a) their knowl-
edge of the facts (b) their disinterest (c) their integrity (d) their veracity and (e)
their awareness that veracity is obligatory when testifying.*

Witnesses may be questioned about their antecedents, criminal record, their as-
sociations and their mode of living, but this line of questioning must remain
within the limits prescribed by the Bar Code of Conduct. Questions may also be
asked about the witness's “bad character”** and disposition towards misconduct
other than that related to the offence.® Taking this line of questioning, however,
will allow the prosecutor to put the defendant’s own “bad character” into evidence.

Cross-examining counsel should put to a witness any matter that counsel intends to
contradict from the witness's examination in chief. This allows the witness the oppor-
tunity to explain the contradiction. The party cross-examining should put its own
case, during cross-examination, to any witness relevant to that aspect of the case.

Generally, the party is bound by the answer of a witness in cross-examination, al-
though whether rebuttal evidence is allowed depends on “the prosecutor’s and
the court’s sense of fair play rather than any philosophic or analytical process”.*
A witness cannot be called to rebut answers given in cross-examination, although
exceptions to this rule include evidence to show the witness was biased and
evidence of previous criminal convictions.’” Medical evidence can be brought to
prove the unreliability of a witness's evidence.?®

All parties are permitted to question a witness not called by them, even if that
witness is a co-accused.

2.7. Re-examination

Following cross-examination, a party may re-examine its own witness, with its
scope generally confined, except with leave, to issues raised during cross-exami-
nation. Re-examination normally attempts to clarify matters from cross-examination
or to “rehabilitate” a witness after an attack on the witness’s credibility or
reliability. Leading questions should not be asked.*

3 See Archbold’s Criminal Pleading and Procedure 2010 at [8.37].

34 Section 100 Criminal Justice Act 2003.

3 Section 98 Criminal Justice Act 2003.

36 R, v. Funderburk [1990] 1 WLR 587, at 598, R. v.Somers [1999] Crim LR 744.

37 Sections 100 and 331 Criminal Justice Act 2003.

3 Toohey v. Metropolitan Commissioner of Police [1965] AC 595 (House of Lords).
¥ Ireland v. Taylor [1949] 1 KB 300.
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As in examination in chief, in appropriate circum-stances, witnesses may be
declared hostile and cross-examined. Witnesses are also permitted to refresh
their memory from out of court material.

2.8. Questions by judge or jury

A judge may question a witness at any point in the trial but should exercise con-
siderable restraint. The Court of Appeal has held that it is “a fundamental principle
of an English trial that, if an accused gives evidence he must be allowed to do so
without being badgered and interrupted” by the trial judge.”’ A jury has a limited
right to question witnesses.

3. ITALY
3.1. Introduction and overview

Italy provides an example of a formerly purely inquisitorial system that has evolved
to use adversarial procedures during the investigation and trial. Until the intro-
duction of the 1988 Criminal Procedure Code the Italian criminal justice system
was based upon inquisitorial procedures featuring an investigating judge and the
use at trial of a dossier of evidence compiled during the investigation. The trial
judge relied heavily upon the dossier and controlled the introduction and questioning
of any witnesses called to testify.

Major reforms in 1988 introduced what were then novel adversarial elements
into the process and the Italian trial system now combines elements of both ad-
versarial and inquisitorial procedures.

The reforms replaced the investigating judge with a public prosecutor and guar-
anteed the adversarial principle of oral evidence at trial. Section 111 of the Italian
Constitution states that,
“All court trials are conducted with adversary proceedings and the parties are
entitled to equal conditions before an impartial judge in third party position.”

“In criminal law proceedings, the formation of evidence is based on the principle of
adversarial hearings. The quilt of the defendant cannot be established on the basis

“0 R.v. Hulusi and Purvis 58 Cr. App. R. 378 at 385.
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of statements by persons who, out of their own free choice, have always voluntarily
avoided undergoing cross-examination by the defendant or the defence counsel.”

Some exceptions exist and, in specified circumstances, the courts may admit in-
vestigatory statements into evidence at trial.

The Criminal Procedure Code 1988 regulates the trial procedures including the
manner of questioning witnesses, the admission of evidence, and the order of
proceedings. Trial procedures in Italy are nowhere near as regulated as they are
in purely common law systems such as in England and Wales in which higher
court rulings on evidentiary points of law bind all lower courts within that particular
hierarchy.

3.2. Pre-trial proceedings

Each phase of the criminal trial process is designed to guarantee the orality of
evidence to be used at trial. The first phase is a preliminary hearing before the
preliminary proceedings judge giudice per l'udienza preliminare “gup” who decides
whether the case should proceed to trial or should be dismissed.

As an exception to the principle of orality at trial the gup may hold a deposition
hearing known as an incidente probatorio to “preserve” or “anticipate” the evidence
by “freezing” the testimony. This procedure allows either prosecution or defence
to obtain the evidence of a witness for trial by securing their testimony during
the preliminary stage. The aggrieved person (injured party) may also request the
prosecutor to move for an incidente probatorio.**

An incidente probatorio is used when compelling reasons exist, such as to protect
a witness from harm or to secure testimony from someone who is dying. It may
be held (a) if a reasonable belief exists that the witness will be unable to appear
at trial because of illness or another grave impediment (b) where reasonable
grounds exist to believe that the person is exposed to violence, threats, offers or
promises of money or other benefits not to testify or to testify falsely (c) where
necessary to examine the accused as to facts concerning the responsibility of
others (d) to examine those charged in related cases () to arrange a confrontation
between those who have made contradictory statements to preserve the evidence
(f) for taking expert testimony or conducting a judicial experiment if a person,

4 Article 394 Criminal Procedure Code 1988.
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thing or place is subject to unavoidable modification, and (g) in conducting an
identification if it cannot be done at trial.*

The hearing is normally held in camera. The prosecutor and defence counsel must
participate, and counsel for the aggrieved party may participate.”* The parties
question the witness and evidence is taken according to the rules at trial, namely
with examination in chief, cross-examination and re-examination. The process
allows the parties to test the evidence in the same adversarial manner as they
would at trial, thus permitting its admission into evidence at trial in deposition
form.* This evidence is admissible at trial only in relation to defendants whose
counsel participated when the evidence was taken.*

At trial, the law also allows an exception to the principle of orality in terrorism or
organized crime cases where, if a witness has already given a deposition in an in-
cidente probatorio, the parties’ rights to proof is restricted to the need to ask new
questions (or in some other limited circumstances).*

3.3. The trial

The trial is now supposed to follow the classical adversarial format of a prosecutor
opening the case and calling witnesses for questioning by all parties. The prosecutor
in Italy is a party to the proceedings, considered by profession to be a member of
the judiciary, and is now required to take a partisan role at an adversarial trial.”’
The Italian Constitutional Court has observed that the public prosecutor has a
duty of accuracy and indifference to the result and does not have to pursue a
conviction but must act in order to ensure a just sentence even if the defendant
deserves to be acquitted.” Despite this requirement at trial, during the investigation
the prosecutor is also obliged to seek exculpatory evidence and disclose this to
the defence.”’

The role of the Italian trial judge is more neutral than in purely inquisitorial trials
but more active than in common law trials.

42 Article 392 Criminal Procedure Code 1988.

4 Article 401 Criminal Procedure Code 1988.

“It has some similarities to the pre-trial deposition process in some American jurisdictions and
is similar to the deposition procedure in Rule 71 of the ICTY Rules of Procedure and Evidence.
4 Article 403 Criminal Procedure Code1988.

6 Article 190 bis Criminal Procedure Code 1988.

47 Article 190 Criminal Procedure Code 1988.

8 See Astolfo Di Amato “Italy” in International Encyclopedia of Laws, Volume 3, Criminal Law,
Kluwer 2008, para. 396, referencing Italian Constitutional Court decisions nos. 190/170, 88/1991,
11/1993 and 241/1994 (“Astolfo Di Amato, ‘Iltaly™).

4 Article 354 Criminal Procedure Code 1988.
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The trial judge receives a trial file when the case is committed for trial, the
contents of which are limited to the charging documents, any physical evidence
connected with the crime, evidence collected using the incidente probatorio, the
defendant’s criminal record, civil claims, and, only if it is not possible to acquire it
again, the record of evidence gathered by the police or prosecutor.”

Under Article 190 of the Criminal Procedure Code evidence is “received upon the
party’s request”, meaning that each party presents its own case by calling witnesses
to testify and then questioning them. Thus, the parties bring the evidence to the
court and the judge may only exclude irrelevant and unnecessary evidence.

The order of procedure is of prosecutor opening the proceedings, followed by
any private parties to the proceeding, or those seeking damages, and then the
accused.”® The parties may file written statements as aide memoires for the court.
The prosecution evidence is presented first, followed by expert and technical
witnesses and any private parties that have requested or given their consent to
be examined. As in common law adversarial systems the order of questioning is
examination in chief, cross-examination and re-examination.>? After the cross-
examination the judge(s) may question the witness.> In practice, however, the
process is far more flexible than in common law adversarial proceedings.

The judge (or court) has a more active role in the proceedings than in common
law trials, being permitted to call court witnesses sua sponte “whenever absolutely
necessary” at the end of the evidence for the parties. This process is regulated
and the presiding judge examines the witness first and decides the order of ques-
tioning by the parties.> The Italian Supreme Court has described this as “a sup-
plementary power but not, to be sure, exceptional”.*® In practice though a court
is more likely to appoint and call an expert witness as a court witness than any
other, and the court appointed expert normally is among the first witnesses to
be heard at a trial. The court may also obtain its own evidence after the parties
have completed their evidence.*

As the Italian hybrid adversarial trial, unlike the common law adversarial trial, is not
bifurcated, the concept of the prima facie case, as such, does not exist. Thus, the

0 Article 431 Criminal Procedure Code 1988.
L Article 496 Criminal Procedure Code 1988.
2 Article 498 Criminal Procedure Code 1988.
3 Article 506 Criminal Procedure Code 1988.
% Article 507 Criminal Procedure Code 1988.
> Decision of Italian Supreme Court, Cass. Penale No. 1317 2224, 2231-32, 2234 (1993).
% Article 507 Criminal Procedure Code 1988.
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case does not automatically conclude after the presentation of the prosecution ev-
idence even if the prosecutor has not produced evidence capable of convicting the
defendant of the crime charged. Sentencing submissions, unlike in the common law,
are also made during the trial before the court establishes the defendant’s guilt.

The role and participation of a defendant is also different to that in common law
systems. A defendant may testify, but unlike in common law systems, does not
take the oath when testifying, as opposed to making an unsworn statement to
the court. If a defendant elects to testify, anything said or not said may be used
in evaluating the evidence. And, unlike in common law systems, defendants may
also make spontaneous statements during the trial.”” A defendant may not avoid
being questioned about the potential liability of another person.*® A defendant
may maintain his or her right to silence at trial but this allows the court to admit
into evidence any previous statements given to the prosecutor, judicial police,
the gip or the gup.”

Evidence obtained in violation of “prohibitions established by law may not be used”
at trial and is thus excluded.®® Controversy exists, however, as to whether it refers
to a violation of procedural or substantive law, and it is open to interpretation.

Evidence adduced by any party is usable by all others to the proceeding.®*

The court controls the manner of questioning by ensuring the relevance and
fairness of questions and the truthfulness of answers. Questions should relate to
specific facts relevant to the proceedings.’ The questioner is also required to
show respect to the witness.®

Witness confrontations confronti between different witnesses, which are alien to
the common law adversarial trial process, are permitted.®* The court may also
allow recognition evidence ricognizioni in which an object or person is placed
next to at least two other similar objects or people in the court room.®

7 Article 494 Criminal Procedure Code 1988.

% Astolfo Di Amato, “Italy”, para. 475, referencing Italian Constitutional Court decision no.
361/1998.

39 Article 513 (1) Criminal Procedure Code 1988.

¢ Article 191 Criminal Procedure Code 1988.

61 Article 495 (4 bis) Criminal Procedure Code 1988.

2 Articles 194, 499 (2) Criminal Procedure Code 1988.

63 Article 499 (4) and (6) Criminal Procedure Code 1988.

4 Articles 211 and 212 Criminal Procedure Code 1988.

6 Articles 214 (2) Criminal Procedure Code 1988.
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3.4. Examination in chief

The party calling the witness must provide advance notice to the court and the
opponent of the names of the witnesses and indicate the subject matter of the
examination. Defendants, as opposed to the prosecution, are generally not required
to do this in common law trials.

As in common law systems, advocates are supposed to ask non-leading questions
in examination in chief esame diretto. Leading questions are forbidden, as are ques-
tions damaging the “sincerity” of the answers.® Answers to leading questions are
not admissible in examination in chief, but are admissible in cross-examination.

At the conclusion of the examination the judge may question witnesses and may
indicate any further issues that should be addressed. This contrasts with common
law trials where the trial judge is supposed to remain neutral in such matters.

In both examination in chief and cross-examination evidence of the character of
a witness is inadmissible unless used as proof of a modus operandi.’ It may be
allowed if the parties consent to its admission. Hearsay is generally inadmissible
without the consent of the parties and the court may require original proof of
the hearsay evidence.®®

Out of court declarations are in principle only to be used for impeachment
purposes, unless agreed to by the parties, or it is clear that witness has been the
target of violence, threat, or monetary persuasion, or is reluctant to testify.*’

Expert witnesses are court appointed and may be examined first ex officio by the
court.” The parties may then question the expert.

3.5. Cross-examination

The right to cross-examine witnesses controesame is guaranteed by the Italian
Constitution, section 111 (3) of which provides that all parties to a trial are treated
on an equal basis,

¢ Article 499 (2) and (3) Criminal Procedure Code 1988.

67 Article 194 Criminal Procedure Code 1988.

¢ Article 195 Criminal Procedure Code 1988.

% Article 513 Criminal Procedure Code 1988.

0 Articles 224, 468 and 501 Criminal Procedure Code 1988.
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“The defendant shall have the right to cross-examine or to have cross-examined
before a judge the persons making accusations and to summon and examine
persons for the defence in the same conditions as the prosecution, as well as the
right to produce all other evidence in favour of the defence.”

Leading questions are permitted and the purpose of cross-examination is basically
as described above in relation to England and Wales, namely to advance the case
of the cross-examining party and to cast doubt on the case of the opposing party.

Counsel are permitted to attack the credibility and reliability of witnesses in
cross-examination, and, as in common law proceedings, cross-examining counsel
may use prior out of court statements to attack the credibility and reliability of
witnesses. The prior statement may be admitted as evidence of the truth.

The Constitution provides procedural safeguards in relation to the right to cross-
examine witnesses by stating that no defendant may be convicted on the basis of
statements made during the preliminary phase by someone who purposely avoided
cross-examination by the defence.”

In certain circumstances a testifying defendant may be cross-examined by con-
frontation with the out of court testimony of a co-accused.

3.6. Re-examination

The Code does not provide for re-examination as it does in, say Bosnia and Herze-
govina. However in Italian criminal trials it functions basically as described in
relation to England and Wales above, namely, non-leading questions may be asked
to clarify matters from cross-examination and to “rehabilitate” a witness.

4. BOSNIA AND HERZEGOVINA

4.1. Introduction and overview

Bosnia and Herzegovina, traditionally a civil law inquisitorial system, now employs
an adversarial trial method with distinct cases being brought by the prosecutor

and defence. Before the introduction of the Criminal Procedure Codes in 2003,
as in other legal systems in the former Yugoslavia, the judge led the questioning

L Section 111 (4) Italian Constitution.
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of witnesses at trial. The 2003 reforms introduced hybrid adversarial features
including abolishing the investigating judge in favour of an independent prosecutor,
adopting distinct prosecution and defence cases into the trial, and introducing a
more formal and regulated manner of questioning witnesses similar to that of
common law systems. The parties now call their own witnesses orally and injured
or aggrieved parties do not participate as parties to the proceedings as parties
civiles do in inquisitorial systems.

Several key differences however distinguish the Bosnian hybrid adversarial
procedure like its Italian counter-part from the common law adversarial system.
These include that evidence may be taken out of the strict order provided for in
the common law, the defendant may speak spontaneously at any time and is not
required to testify under oath, and the end of the prosecution case does not
feature a “no prima facie case” procedure whereby a case may be dismissed then
for lack of a prima facie case.

The Criminal Procedure Code has provisions similar to the Italian incidente
probatorio under the heading “Preservation of Evidence by the Court”. At the
request of a party the preliminary proceedings judge may order a special hearing
to hear the testimony of a witness who may be unavailable at the main trial. The
hearing is conducted in accordance with Article 262 (that is with direct, cross-ex-
amination and redirect - the terms used in the English translation). The statement
may only be used at the main trial as evidence if it is proved that all attempts to
secure the witnesses’ presence have been unsuccessful. Some courts have liberally
interpreted this to include circumstances in which a witness was unwilling to testify.

This procedure is also available for preserving evidence that may disappear before
trial or may not be available at trial. The judge may, upon application of a party,
take “any necessary steps” to preserve the evidence.”?

4.2. The trial

The Criminal Procedure Code defines the parties to a trial as the prosecutor, the
defendant and defence counsel and recognises the right of the defendant (or “ac-
cused” in its English translation) as a “party” to question witnesses in addition to
defence counsel. In practice legally represented defendants rarely question witness
or speak spontaneously and are normally directed to save any commentary on
the trial process for their individual closing arguments.

72 Article 223 Criminal Procedure Code 2003.
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As in common law systems, the trial now functions more as a contest between
the parties than as a strict search for the truth. Article 239 (2) of the Code
originally provided, “It is the duty of the judge or the presiding judge to ensure
that the subject matter is fully examined, that the truth is found...” Amendments
to the Code in 2008 deleted the reference to the duty to establish the truth,
although a reference to finding the truth remains in Article 262 (3) in requiring
the presiding judge to “exercise control over the manner and order of the exam-
ination of witnesses and the presentation of evidence so that the examination of
and presentation of evidence is effective to ascertain the truth...” (The International
Criminal Court Statute has a similar reference to the truth, see below).

Like in England and Wales and Italy, the prosecution opens the case and presents
its evidence by calling its witnesses to testify orally.

The Code establishes a distinct order for the presentation of evidence at the
main trial of (a) evidence of the prosecution (b) evidence of the defence (c) rebutting
evidence of the prosecution (d) evidence in rejoinder to the Prosecutor’s rebutting
evidence (e) evidence whose presentation was ordered by the judge or the Panel,
and (f) all evidence relevant to the pronouncement of the criminal sanction.”

The court may “order a departure from the regular order of proceedings due to
special circumstances, and especially if it concerns the number of accused, the
number of criminal offenses and the amount of evidence”.”* This is not uncommon
in practice, and is understandable in light of the long-standing legal culture of an
inquisitorial trial process.

The Code regulates the order of questioning by providing that “During the presentation
of the evidence, direct examination, cross-examination and redirect examination
shall be allowed. The party who called a witness shall directly examine the witness
in question, but the judge or the Panel may at any stage of the examination pose
questions to the witness”.”> (The English translation uses the American terminology).

The court must exercise appropriate control over the manner and order of
examining witnesses and presenting evidence to ensure that it is effective to as-
certain the truth, to avoid loss of time and to protect the witnesses from harassment
and confusion.”

3 Article 261 Criminal Procedure Code 2003.
" Article 240 Criminal Procedure Code 2003.
> Article 262 (1) Criminal Procedure Code 2003.
76 Article 262 (3) Criminal Procedure Code 2003.
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The court must forbid inadmissible or repetitive irrelevant questions and answers
and may reject the presentation of such evidence.”” As in Italy, in court con-
frontations between different witnesses are per-mitted.

Questions of an injured party about prior sexual experiences and calling evidence
showing the injured party’s involvement in any previous sexual experience,
behaviour, or sexual orientation (except evidence to prove that physical evidence
may not be connected with the defendant) are prohibited.”®

4.3. Examination in chief

The Criminal Procedure Code defines “direct examination” as questioning a
witness or expert witness by the party or the defence attorney who called the
witness or expert witness to testify”.”?

The party calling a witness first examines the witness in chief. The judge(s) may
question the witness at any time.®

In relation to leading questions, the Code specifies that they “shall not be used
during the direct examination except if there is a need to clarify the witness’s
testimony. As a rule, leading questions shall be allowed only during the cross-ex-
amination. When a party calls the witnesses of the adversarial party or when a
witness is hostile or uncooperative, the judge or the presiding judge may at his
own discretion allow the use of leading questions”.®!

In examination in chief counsel for the defendant and the defendant may question
their own witnesses. Normally, the defendant asks any questions at the conclusion
of defence counsel’s questioning. The practice of the Court of Bosnia and Herze-
govina is to ask whether the defendant has any questions additional to those of
counsel. Defendants normally (and wisely) leave the questioning entirely in the
hands of their lawyers.

Any prior statements given by a witness during the investigative stage are admissible
in examination in chief.?? This generally restricts it to statements given to inves-
tigators or prosecutors in accordance with the Code. Common law systems by

7 Article 263 Criminal Procedure Code 2003.

78 Article 264 Criminal Procedure Code 2003.

77 Article 20 Criminal Procedure Code 2003.

8 Article 262 Criminal Procedure Code 2003.

81 Article 262 (2) Criminal Procedure Code 2003.
82 Article 273 Criminal Procedure Code 2003.
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contrast generally do not allow these statements into evidence in examination in
chief. The practical effect of allowing this practice in Bosnia and Herzegovina is
merely to provide the court with both oral in-court testimony and investigatory
statements relating to the same subject matter regardless of the relevance of
the investigative statements. It is a strange feature of a hybrid system employing
adversarial court procedures.

The court may itself also order the presentation of evidence.® If it does the court
first questions the witness and then allows the parties and the defence counsel
to question the witness.

In practice, the judge(s) generally ask questions after the examination of the
witness has been concluded, although they may question the witness at any time.
The practice varies between trial panels and individual judges.

4.4. Cross-examination

All witnesses may be cross-examined. The Code defines “cross-examination” as
the questioning of a witness or expert witness by the party or the defence attorney
who has not called the witness or expert witness to testify. Leading questions of
witnesses are permitted.®

Article 262 originally imposed strict limitations on cross-examination,
“Questions on cross-examination shall be limited and shall relate to the questions
asked during direct examination”.

It was subsequently amended to make the process fairer to the parties with Article
262 (2) now providing,
“Questions on cross-examination shall be limited and shall relate to the questions
asked during the direct examination and to the questions in support of the statements
made by the party which is cross-examining that witness.”

This can and should be broadly and liberally interpreted, but more importantly, is
now more consistent than the original restriction with the spirit and intent of ad-
versarial proceedings. Cross-examination may thus include an attack on the cred-
ibility of a witness.

8 Article 262 (1) Criminal Procedure Code 2003.
8 Article 20 Criminal Procedure Code 2003.
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Cross-examination is also allowed of prior statements given during the investiga-
tive phase. These statements may also be used in rebuttal or rejoinder and the
witness must be given the opportunity to explain or deny a prior statement.

Apart from the admission into evidence of deposition evidence taken at a special
hearing, the Law on the Transfer of Cases (used in war crimes cases) contains an
important exception to the general right to cross-examination. This law allows
the court to receive into evidence witness testimony from proceedings of the
ICTY or statements given to ICTY investigators. The court may admit the written
testimony without requiring the witness to give oral testimony.

The right to cross-examine is not automatic. Article 5 (3) states that admitting
statements and transcripts into evidence does not prejudice the defendant’s right
to cross-examine but that “the decision on the request shall be made by the
court.”® This provision is designed to facilitate the acceptance of evidence in the
particular circumstances of war crimes case, namely their traumatic nature, the
length of the trials, and the time elapsed since the crime. Trial panels have granted
some requests for cross-examination and refused others. The Court of Bosnia
and Herzegovina has developed guidelines for deciding on the requests including
whether the evidence is corroborative. For example it has been held that:®
“only exceptional circumstances will permit the prosecution to tender into evidence
statements from the witnesses that the Accused has been unable to cross-examine.
The general principle is therefore that the Accused persons must be allowed to call
or examine any witnesses whose testimony they consider relevant to their case,
and must be able to examine any witnesses who is called, or whose evidence is
relied upon by the prosecutor”.

In that case the trial panel refused to allow the Prosecutor to tender into evidence
the prior testimony of a rape victim who was not to be called to testify, because
her evidence would have been the sole evidence against the defendant for that
particular crime.

4.5. Re-examination

Questions on re-examination are limited to questions asked during cross-exami-
nation,”” although the court may give leave to a party to depart from this rule.

% Law on the Transfer of Cases from the ICTY to the Prosecutor’s Office of BiH and the Use of
Evidence Collected by ICTY in Proceedings Before the Courts in BiH, 2004.

¢ Prosecutors Office of BiH v. Gojko Jankovié X-KRZ-05/161 Decision, 16 February 2007.

87 Article 262 (1) Criminal Procedure Code 2003.
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This practice and its rationale are similar to that of common law systems such as
in England and Wales, described above.

5. INTERNATIONAL CRIMINAL COURTS AND TRIBUNALS
5.1. Introduction and overview

The practice of the international criminal courts and tribunals provides a useful
contrast with that of national systems. The international systems tend towards a
hybrid combination of common law and inquisitorial systems at trial, and, reflecting
both their internationality and typical mixed common law-civil law trial panels,
allow flexibility not always present in the various national systems. In other words,
they allow for a working and workable compromise between the different systems.

The ICTY and ICTR are United Nations ad hoc tribunals and their statutes are con-
tained in resolutions of the Security Council. The judges of the tribunals are re-
sponsible for their rules of procedure and evidence. The ICC Statute, by contrast,
results from a lengthy negotiation process involving states and intergovernmental
organizations and NGOs. Its rules were adopted by its member states after years
of negotiation. The ICC is thus more representative of state practice than, for ex-
ample, the ICTY. The role of the judges in both ICC and ICTY trials is in-between
the purely common law and inquisitorial models.

The ICTY and ICTR generally follow common law adversarial trial procedures in
that the party calling witnesses questions them in examination in chief, other
parties cross-examine, and re-examination follows. The ICC's Rules, by contrast,
provide greater fluidity by allowing a witness to give a free form statement
followed by questions from the judges and then the parties.® This procedure can
be varied; for example both the Lubanga and Katanga trials adopted the common
law adversarial model for presenting evidence. This has much merit; in lengthy
and complex proceedings the party calling the witness, after going through the
detailed and complicated process of interviewing and taking statements and
preparing a specific case, is invariably far better placed to question the witness
than judges who are meeting the witness for the first time in court.

In the international jurisdictions the defendant is entitled to make a “full answer
and defence” to the indictment. Cross-examination is allowed and the judges

8 See rule 140 of the ICC Rules of Procedure and Evidence.
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may question witnesses at any stage. Some restrictions on the right to cross-
examine certain witnesses now exist at the ICTY and ICTR.

Neither the ICTY nor the ICTR allow victim participation in the trial process. By
contrast the ICC and Special Tribunal for Lebanon (STL) permit victims to participate
in the trial, including calling their own witnesses and cross-examining those called
by the Prosecutor and the defence.

5.2. The International Criminal Tribunal for the former Yugoslavia

The ICTY Statute guarantees the right of a defendant (called “the accused” in the
Statute) to examine, or have examined, witnesses against him or her and to obtain
the attendance and examination of witnesses under the same conditions as wit-
nesses against him or her.* This imposes a positive duty on the Tribunal to assist
the accused in obtaining the attendance of witnesses at the trial.

The Tribunal’s Rules of Procedure and Evidence are indeed quite sparse when
compared with national criminal procedure codes and common law procedures.
The one general and overriding rule is only that a chamber may admit relevant
evidence it deems to have probative value.”

In principle the ICTY favours oral evidence. Over the years however it has moved
towards making increasing use of written statements, the truth of which has
been attested to by the statement’s maker, in preference to live testimony.
Originally, Rule 90 (A) provided that a witness was to be heard directly by the
chambers unless it ordered the witness to be heard by deposition. Over time the
rules were changed to permit the chambers to admit written evidence in lieu of
oral evidence, “where the interests of justice allow”,’ and the Tribunal may admit
written statements, with cross-examination, or in prescribed circumstances, without.”

ICTY practice is to allocate time limits to each party to present its case specified
precisely in hours. The time allocated to the defence for cross-examination has
often been around 60% of that given to the Prosecution. The expressed rationale
is that the Prosecution must prove its case beyond reasonable doubt whereas
the defence need only cast doubt upon it. This of course limits cross-examination.
By comparison with purely common law systems, such as in England and Wales,
time limitations on cross-examination are rare. Some trial chambers at the ICTY

8 Article 21 (4) (e) ICTY Statute.

9 Rule 89 (C) ICTY Rules of Procedure and Evidence.

92 Rule 89 (F) ICTY Rules of Procedure and Evidence.

92 Rules 92 bis, ter, quarter and quinquies ICTY Rules of Procedure and Evidence.
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decline to specify limitations on cross-examination; whether this occurs in practice
in reality depends on the composition of the three-member bench.

A chamber is also permitted to call its own witnesses and may question witnesses
at any time, and may compel the production of evidentiary material proprio motu.
This, however, presents an obvious difficulty in adversarial systems in that counsel
for the parties should have a better understanding of the case and each witness,
leaving the possibility of judges questioning witnesses “blind”, and, in particular
in areas into which counsel have already inquired out of court and rejected for
reasons of relevance (or strategy).

Both the prosecutor and the defence must file “pre-trial briefs” before the start of
a trial outlining their case and differences on specified matters. Before commencing
their case each party must file lists of witnesses and proposed exhibits and summaries
of intended testimony. The Tribunal, unlike in the common law systems where the
parties control the calling of evidence, may decline to hear certain witnesses and
may order the parties to cut the length of their proposed cases.

Cross-Examination

The parties have a wide discretion to cross-examine witnesses and may cross-ex-
amine on the subject matter of examination in chief and matters affecting the
credibility of the witness and, where the witness is able to give evidence relevant
to the case for the cross-examining party, the subject matter of that case.

The Trial Chamber may also allow cross-examination into additional matters.

In effect much latitude is allowed for cross-examining counsel. What is permitted,
however, (and against objection) may depend upon the composition of the chamber
and the national experience of the judges.

The cross-examining party is required to put its case to the witness if it contradicts
the evidence of the witness.” Failing to do so may result in the party not being
permitted to adduce contrary evidence or to make submissions to the contrary.
The party is also expected to adduce any specific evidence referred to in the
cross-examination.’

93 Rule 90 (H) ICTY Rules of Procedure and Evidence.
% See e.g. Prosecutor v. Popovic¢ and others IT-5-88-T “Order setting forth guidelines for the pro-
cedure under Rule 90 (H) (ii)", 6 March 2007.

@



Jr ‘CROSS EXAM 03 EN [R3] 23.02.2011 10:35 Page 60 @

60

Cross-examination may also be restricted by placing time limitations on cross-
examination by any party.” The Trial Chamber may exercise control over the mode
and order of interrogating witnesses to make it effective to ascertain the truth
and to avoid needless consumption of time. In practice this can restrict the rights
of counsel to cross-examine effectively especially if the examination is being
done through interpretation (the mechanics of which cut into the allocated time).

A Trial Chamber may admit into evidence the written statement of a witness “in
lieu of oral testimony which goes to a proof of a matter other than the acts and
conduct of the accused as charged”.” After hearing from the parties the chamber
decides whether to require the witness to attend for cross-examination.”’” The
overriding consideration in deciding whether to require cross-examination is the
need to ensure a fair trial.”® A written statement is also admissible if the maker
attests to its accuracy and is present in court and available for cross-examination.”
Such a statement may contain matters going to the acts and conducts of the ac-
cused. Statements from an unavailable person (deceased, untraceable, or unable
to testify orally for physical or mental conditions) are admissible if the chamber
is satisfied of their reliability.'® These statements may contain evidence of proof
of the acts or conduct of the accused.'™

In December 2009, the Tribunal introduced a new rule allowing into evidence the
statement of an absent witness if “the failure of the person to attend or to give
evidence has been materially influenced by improper interference, including
threats, intimidation, injury, bribery, or coercion”. The statement can go to the
“acts or conduct of the accused”,and the witness will not be cross-examined, but
the chamber cannot base a conviction solely upon such a statement.’> The Tri-
bunal enacted this rule after severe difficulties in securing testimony from relevant
witnesses in several cases after documented instances of witness intimidation.

9 Rule 90 (F) ICTY Rules of Procedure and Evidence.

% Rule 92 bis ICTY Rules of Procedure and Evidence.

77 See e.g. Prosecutor v. Stanislav Gali¢ 1T-98-29/AR73.2 “Decision on Interlocutory Appeal Con-
cerning Rule 92 bis (C)", 7 June 2002.

% See e.g. Prosecutor v. Fatmir Limaj and others IT-03-66-T “Decision on Prosecution’s Motion for
Provisional Admission of Witness Statements under Rule 92 bis”, 15 December 2004.

9 Rule 92 ter ICTY Rules of Procedure and Evidence.

100 Rule 92 quarter ICTY Rules of Procedure and Evidence.

101 See e.g. Prosecutor v. Popovic¢ and others [T-05-98-T “Decision on Prosecution Motion for Ad-
mission of Evidence Pursuant to Rule 92 quarter”, 21 April 2008.

102 Rule 92 quinquies ICTY Rules of Procedure and Evidence.
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Impeachment and prior inconsistent statement

Cross-examination may include impeaching a witness with a prior inconsistent
statement.'® A party may impeach its own witness by presenting him or her with
a prior inconsistent statement, or cross-examining its own witness by putting a
prior inconsistent statement. As the system employs hybrid rules of procedure,
the witness does not have to be formally declared “hostile” for this to occur.’*
Witnesses may be confronted in cross-examination with documents not yet
tendered into evidence.

Deposition testimony

A Trial Chamber may also order the use of deposition evidence in a trial, whether
or not the person is available to appear before the Tribunal to testify. The witness
is questioned by the parties (in the usual manner) but before a presiding officer
rather than a judge and the deposition is recorded. Any objections to questions
and answers are left for later decision by the Trial Chamber. The deposition may
be taken away from the seat of the Tribunal in The Hague or by video-link.1%

5.3. The International Criminal Court

The ICC Statute in incorporating the standards in Article 14 of the International
Covenant on Civil and Political Rights (ICCPR) guarantees the right of a defendant (called
an accused) to “examine, or have examined, the witnesses against him or her and to
obtain the attendance and examination of witnesses on his or her behalf under the
same conditions as witnesses against him or her. The accused shall also be entitled
to raise defences and to present other evidence admissible under this Statute”.!%

The Rules provide that “The prosecution and the defence have the right to question
that witness about relevant matters related to the witness’s testimony and its re-
liability, the credibility of the witness and other relevant matters”. The court may
question the witness before the party calling the witness. The defence examines
witnesses last.'”

103 See e.g., Prosecutor v. Sefer Halilovi¢ 1T-01-48-T “Decision on Admission into Evidence of Prior
Statement of a Witness”, 5 July 2005.

104 Prosecutor v. Popovic¢ and others IT-05-98-T “Decision on Appeals against Decision on Impeach-
ment of own witnesses”, 1 February 2007.

105Rule 71 ICTY Rules of Procedure and Evidence.

106 Article 67 (1) (e) ICC Statute.

107 Rule 140 (2) (d) ICC Rules of Procedure and Evidence.
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The presiding judge may also give directions for the fair and impartial conduct of
the trial.’® As an example the Katanga trial chamber gave the prosecution 120
hours to present its case and allowed the defence approximately 60% of that
time to cross-examine the prosecution witnesses.'”” The decision annexed 32
pages of “Directions for the conduct of the proceedings and testimony”, stating
in relation to cross-examination,
“Cross-examination shall be limited to matters raised during examination-in-chief
and matters affecting the credibility of the witness. In addition, where the witness
is able to give evidence relevant to the case for the cross-examining party, it may
ask questions about such matters, even if they were not raised during examina-
tion-in chief.

To the extent that the case of the cross-examining party is in contradiction with
the evidence given by the witness during examination-in-chief, that party shall
state this clearly to the witness before putting questions on that topic.

The Chamber stresses that cross-examination must also contribute to the ascertainment
of the truth and is not to be used to obfuscate or delay the fact-finding process.”

The ICC differs from the ICTY and ICTR in allowing victim participation in the trial

by giving them the right to call witnesses and to cross-examine witnesses called by

another party. This has to be done through “legal representatives”. The Katanga decision

confined the participation of the legal representatives of the victims, directing,
“As a matter of general principle, questioning by the Legal Representatives on
behalf of victims who participate in the proceedings must have as its main aim the
ascertainment of the truth. The victims are not parties to the trial and certainly
have no role to support the case of the Prosecution. Nevertheless, their participation
may be an important factor in helping the Chamber to better understand the
contentious issues of the case in light of their local knowledge and socio-cultural
background.

When the Victims’ Legal Representatives know in advance that they have certain
specific questions for a particular witness, expert or the accused, which do not
relate to issues of reparation, they shall notify the Chamber and the Prosecution
about this in a written application, at least seven days before the witness appears
for the first time. The application shall indicate which questions the Legal Repre-

108 Article 64 (8) (b) ICC Statute.

199 Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui ICC-01/04-01/07 “Directions for the
conduct of the proceedings and testimony in accordance with rule 140", 20 November 2009.
10 Article 14 (3) (e) ICCPR.
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sentative proposes to ask and explain how they relate to the interests of the victims
represented. If the Chamber considers that the application must be submitted to
the Defence for observations, in accordance with rule 91(3)(a), it may decide to rec-
lassify the application so as to allow the notification thereof to the Defence. In
that case, the Defence will have three days to formulate its observations.

If, after examination-in-chief by the party calling the witness, the Chamber is of
the view that the matters raised in the proposed question(s) of the victims have
not been sufficiently addressed by the witness, it may authorise the Legal Repre-
sentative to put the question(s) before cross-examination commences.”

5.4. European Court of Human Rights

International human rights law guarantees of the right to a fair trial include the
fundamental rights of equality of arms and to confront witnesses. International human
rights instruments establish specific principles but without technical proscription for
implementation. Wide variations in practice thus exist within international and national
systems. In recognizing the primary role that national authorities including the courts
should perform in human rights protection the European Court of Human Rights applies
a doctrine of the “margin of appreciation” of a restrained review of national decisions.

The right to confront witnesses is enshrined in the ICCPR by providing the right
of a person to “examine, or have examined, the witnesses against him and to
obtain the attendance and examination of witnesses on his behalf under the
same conditions as witnesses against him”.1° Article 6 (3) (d) of the European
Convention on Human Rights mirrors this.

This, however, does not give a defendant an absolute right to call witnesses or to
compel national courts to hear a particular witness. National law may regulate
the conditions of witness testimony and courts do not, for example, have to hear
irrelevant witness testimony. Domestic law may prescribe condition for admitting
witness testimony and may refuse to allow a witness to testify if it appears that
the evidence will not be relevant. To establish a breach the applicant must show
that the court’s failure to hear a particular witness prejudiced the defence case.'*

The right to a fair hearing in Article 6 (1) of the European Convention effectively in-
corporates the right to adversarial proceedings. In principle all evidence should be

1 X'y, Switzerland, 28 DR 127.
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presented in the presence of the defendant at a public hearing with a view to an
adversarial hearing and argument.’? The defendant must be able to hear and follow
the proceedings and effectively participate in them.'* The defendant must be given
a proper and adequate opportunity to challenge and question witnesses either
when the witness makes a statement or at a later time. The parties are entitled to
have knowledge of and to comment on all evidence adduced or observations filed.*

The right to a fair hearing also incorporates the principle of equality of arms; the
parties must have a reasonable opportunity of presenting their cases to the court
under conditions which do not place them at a substantial disadvantage vis-a-vis
their opponent.’ A fair balance must be struck between the parties. Thus, as an
example, the procedure for summonsing and hearing of witnesses must be the
same for the prosecution as the defence.

Disclosure and its effect on the fairness of the trial

To effectively confront a witness, a defendant needs the information necessary
to make an informed decision about how and about what to question the witness,
if at all. The application of the principle of equality of arms requires proper
disclosure of that information to a defendant.

In Jespers v Belgium the Commission held that the principle of equality of arms
read with Article 6 (3) (b) required the prosecution or investigating authorities to
disclose any material in their possession, or to which they could gain access,
which may assist the defendant in exonerating himself or herself or in obtaining
areduced sentence.'*¢ This includes material capable undermining the credibility
of a prosecution witness.!”” The defence is also entitled access to a case file and
to take copies of documents to assist in preparing an adequate defence.!*®

A breach will occur in cases involving experts if, for example, the expert relies on
material that has not been made available or not disclosed to the defence.'*’

These rights are extremely significant in allowing defence counsel to properly
represent their clients in adversarial proceedings. The defence will be disadvantaged

112 Barberd, Messegué and Jabardo v. Spain, A-146, 6 December 1988, paragraph. 78

113 Stanford v United Kingdom A 282-A (1994).

14 Ruiz-Mateos v. Spain A-262 (1993), 23 June 1993, para. 63.

15 Kaufman v. Belgium 50 D.R. 98 at 115; De Haes and Gijsels v. Belgium, 24 February 1997.
116 Jespers v. Belgium 27 DR 61 (1981).

7 Edwards v. United Kingdom 2002-I1.

118 Foucher v. France 1997-11, 18 March 1997.

119 Mantonvanelli v. France 1997-Il, Foucher v. France 1997-I, 18 March 1997.
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without access to the information necessary to properly and effectively confront
witnesses in court.

Hearsay

The right to a fair hearing does not mandate that national courts follow any pre-
scribed rules of evidence in hearing cases. However, the manner in which evidence
is admitted into the trial may breach Article 6.

The admission of hearsay evidence without allowing cross-examination may render
the trial unfair if a conviction is based wholly or mainly on that evidence, although
provisions that excuse some witnesses such as family members from testifying
may not be manifestly unfair.!?’ The defendant has the right to cross-examine a
witness whose statement is produced at trial but is not called to testify. This
right may be fulfilled by cross-examining the witness at a pre-trial hearing.’? This
could include a committal hearing in England and Wales, a special hearing in
Bosnia and Herzegovina, or an incidente probatorio in Italy (or the deposition
hearing at the ICTY or a hearing in a unique investigative opportunity at the ICC).

The court will examine the hearsay in the context of the proceedings as a whole
in assessing whether a breach has occurred. The admission of disputed hearsay
without the opportunity to cross-examine is prima facie a breach of Article 6 (3).1%2

A court may be justified in admitting hearsay evidence where a genuine fear of
reprisals exists but the rights of the defence must be preserved by counter-balancing
procedures. These may include the defence lawyer’s presence during the questioning
of the witness, and whether the judge knows the witness’s identity. As an example,
in Saidi v. France, the defendant was convicted of drug trafficking on the basis of
hearsay evidence from three anonymous identification witnesses. In finding a
violation because this was the sole basis for the conviction, the Court held,?

The Court is fully aware of the undeniable difficulties of the fight against drug-
trafficking - in particular with regard to obtaining and producing evidence - and
of the ravages caused to society by the drug problem, but such considerations

120 Unterpertinger v. Austria A-110, 24 November 1986.

121 Kostovski v. Netherlands A-166 (1989) 20 October 1989.

2 Luca . Italy 33354/96, 2002-1I, Al-Khawaja and Tahery v. United Kingdom 26766/05 22228/06 20
January 2009.

133 Saidiv. France, A-261-C, 20 September 1993, para. 44.
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cannot justify restricting to this extent the rights of the defence of everyone
charged with a criminal offence.

Anonymous witnesses

The use of anonymous witnesses presents particular problems because the defence
cannot challenge their credibility. The European Court referred to this in Kotovski
v. The Netherlands,*?

“If the defence is unaware of the identity of the person it seeks to question, it
may be deprived of the very particulars enabling it to demonstrate that he or she
is prejudiced, hostile or unreliable. Testimony or other declarations inculpating
an accused may well be designedly untruthful or simply erroneous and the defence
will scarcely be able to bring this to light if it lacks the information permitting it
to test the author’s reliability or cast doubt on his credibility. The dangers inherent
in such a situation are obvious.”

It follows that a conviction should not be based either solely or to a decisive
extent on evidence from anonymous witnesses.'?

Limitations on cross-examination

Imposed limitations on cross-examination may not breach Article 6. For example,
the Court has held no violation of Article 6 (3) in limiting the cross-examination
of victims of sexual assault on their prior sexual history.¢ Similarly, no breach
occurred in preventing cross-examination of a minor who was questioned in a
video-recorded interview.'”’

Article 6 does not restrict the questions that may be asked. A wide discretion is
allowed for national authorities as to which interrogation is allowed. A violation
occurred when guilt was established by statements of two witnesses whom the
defence could not challenge at the investigatory or trial stage and hence could
not test their credibility.'?

124 Kostovski v. The Netherlands, A-166 (1989), 20 November 1989, para. 42.
125 Doorson v. The Netherlands A-166, para. 76, 20 February 1996.

126 Qyston v. United Kingdom 42011/98, 22 January 2002

1278.N. v. Sweden 2002-V, 2 July 2002.

128 Sadak v. Turkey (No 1) 2001-VIII.
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The defence may waive the right to cross-examine witnesses but it must be un-
equivocal and not counter to public interest.’”” Some exceptional cases allow the
evidence of some witnesses to be taken without cross-examination without
breaching Article 6 such as to prevent reprisals, safeguard police operational
methods, excuse sexual assault victims from confronting the offender etc. A court
may not base its conviction solely on the evidence of such a witness.

129 Craxi v. Italy 34896/97, 5 December 2002.
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SECTION 3.
GUIDELINES ON
CROSS-EXAMINATION

1. FUNDAMENTALS OF CROSS-EXAMINATION
1.1. Introduction

The new LCP introduces new institutes / procedures and mechanisms originating
from the adversarial system. Cross-examination - the posing of leading questions
which suggest the answer - is perhaps the most dynamic and innovative tool adopted
from the adversarial system for the benefit of the Prosecutor and Defense Counsel.

The recognition of the new criminal procedure / system as adversarial in Article 5
of the new LCP means that both the Defense and the Prosecution are equal
parties that can develop and challenge evidence inter alia through cross-examination.
Article 4 of the new LPC endorses the principle in dubio pro reo. This means that
Defense Counsel should be entitled to ask questions which allow for the possibility
of showing alternative plausible explanations, thus generating doubt. Article
21(13) of the new LCP defines cross-examination as “an examination of a witness
and expert witness by the opposing party, which represents the manner in which
such evidence is presented during the main hearing.”

The objective of cross-examining a witness is to bring out or highlight the points
that advance one’s theory of the case,"** while diminishing, diluting or de-focusing
the points made by the witness on direct examination. This is accomplished by
short, fact-specific, leading questions (declarative statements with an inflection)
that produce anticipated answers, organized in sequential order, prefaced by the
heading to each chapter or segment of the cross-examination story. A number of
additional articles regulate the specifics of cross-examination (e. g. 21(12), 21(13),
55(4), 70, 216-217, 219, 221, 226, 229-232, 245, 350, 369, 378, 381(1), 383-391, 516).

130 The theory of the case is nothing more than a logical persuasive story of what happened from
the Prosecutor’s/Defense’s perspective. It is the “reason,” “justification” or “explanation” of why
the Prosecution or Defense should prevail at trial. The theory of the case must be logically and
consistently developed so that upon examination of the evidence and testimony from all the
witnesses, the Trial Chamber can rationally render a judgment in your favor.
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Cross-examination is just one of the types of examination in a courtroom; the
others are: direct and re-direct examination. Direct examination occurs when the
examiner (Prosecutor or Defense Counsel) is questioning his own witnesses. It is
the method by which the questioner / cross-examiner (Prosecutor or Defense
Counsel) advances his theory of the case through his witnesses. Re-direct exami-
nation is interlocked with cross-examination since it is these specific cross-exam-
ination questions that the questioner (direct examiner) will need to address during
re-direct examination. During re-direct examination, the questioner has the op-
portunity to ask follow-up questions and to direct the witness to the questions
posed during cross-examination in order to allow the witness to elaborate on any
points raised by the opposition’s examination. Thus, areas which the questioner
considers important in advancing the theory of the case can be re-amplified. It is
also an opportunity to diminish any impact resulting from the cross-examination.

1.2. Preparation

The best way to prepare' for the cross-examination of any witness is to learn
the facts of the case thoroughly. Counsel'*? should first review the disclosure ma-
terial, meet with the accused / injured party and any other relevant witnesses
and, finally, brainstorm the case with other colleagues and investigators.’>* Counsel
must review all the information available, with an eye towards inconsistencies
and holes in the opposing party’s case. Meeting with the accused / injured party
or any others with relevant information and having them recount the facts, no
matter how inconsequential they may seem to them, can provide insight that
can later be used in cross-examining a witness. Counsel should ask the accused /
injured party the hard questions, particularly his explanations that address the
strengths of the opposing party’s case. At the brainstorming session, Counsel
must address all issues. All areas and theories that come to mind should be noted
and analyzed. The testimony of each possible witness should be considered. Evi-
dentiary issues should be identified and eventually briefed if necessary. Possible
preliminary motions should be listed. Parameters for any investigative tasks should
be set. A visit to the incident/crime scene and examination of the physical evidence
should be arranged.

131 See Article 89(1), according to which “Adequate recording of each and every action and meas-
ure taken during the criminal procedure should be made.” Keeping a record is also the starting
point for the preparation of the Defense.

12 The term “Counsel” refers to the cross-examiner, be it the Prosecutor or Defense Counsel.
133 See also Articles 70 and 79(1), (2).

@



Jr ‘CROSS EXAM 03 EN [R3] 23.02.2011 10:35 Page 71 @

CROSS-EXAMINATION- A GUIDEBOOK FOR PRACTITIONERS 71

The ultimate goal at the brainstorming session is to distill the general theory of
the case into its specific factual strengths and weaknesses. Only by this process
of distillation can the significance of a witness’s anticipated testimony be analyzed
to determine how it furthers the opposing party’s case and/or affect your own
case. The weak links and shortcomings of your own case should be listed for
possible discussion with the accused / injured party. At the conclusion of the
brainstorming session, Counsel should have a general idea of his theory of the
case, any weaknesses, and the potential problems posed by the witnesses.

Assuming Counsel has the opportunity to meet with the witness, it may be im-
prudent - depending on the nature and scope of anticipated testimony - to go
into court to cross-examine the witness without a prior meeting to size him up
and go over his statements (if one was given). Before meeting with the witness,
however, it is important for Counsel to first determine exactly what it is he wishes
to accomplish. Certain goals and parameters should be outlined so that the ques-
tions will reveal as little as possible the strengths or weaknesses of one’s case. It
is best that Counsel draft all the questions that he and/or his investigator will be
asking; this will keep the interview focused. Of course, it is essential to listen
carefully to the answers (as opposed to thinking of the next questing while the
witness is answering), so that, if necessary, logical follow-up questions can be
posed and new unexpected branches of topics exposed. The best method of
question during such interview sessions are the classic direct examination questions:
Who? What? Where? When? Why? How? Explain? Describe? The point is to elicit in-
formation from the witness; not to transmit information to the witness.

After interviewing the witness, Counsel must then review and analyze the answers
obtained. Counsel should specifically analyze the basis for the witness's observations,
knowledge of facts and opinions. This sort of analysis will be useful in assisting
Counsel in devising a strategy of how to cross-examine the particular witness.
Counsel should pay particular attention to how the witness answers the questions,
the precision of word choice, the extent to which a question is answered, and any
changes in demeanor during any portion of the interview. All this information is
extremely useful in deciding how Counsel will approach this witness at trial. If
Counsel does not have the opportunity to meet with the witness, then any
statement given by the witness should be scrutinized and compared with the
statements by other witnesses.
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1.3. General Approach to Cross-Examination

Perhaps the easiest way to organize a cross-examination of any witness is to start
with the general area and work into the specific. This will enable Counsel to demon-
strate to the witness that he has command of the facts. Counsel is also proving to
the Trial Chamber that he has the requisite knowledge necessary to help the Trial
Chamber understand the significance of the areas that are the focal point of the
questioning. With short, leading, fact-specific questions, Counsel can demonstrate
his thorough knowledge, thus reducing the likelihood of the witness being out of
control. In essence, Counsel is having a dialogue with the witness, but in reality his
cross-examination should be nothing short of a testimonial or a narration by Counsel,
with the witness merely affirming (yes) or denying (no) his “testimony”; hence, the
reason for declarative statements (with an inflection) during the cross-examination.
The narrative that emerges need not be long or complex, or colorful, or even inter-
esting. It must however be relevant and significant to the theory of the case. It may
only be one or two pieces of the mosaic. Alone they may be insignificant or valueless;
without them the mosaic - the theory of the case - cannot be fully realized.

To maximize his control over the witness, each area of Counsel’s cross examination
should begin with a topic / transitional statement or a title, e.g. “Mr. Witness, |
direct your attention to...” or “Let’s talk about this...” Each chapter of the cross-
examination should have a specific objective that is understood and is consistent
with the theory and theme of the case. Once the objective is met, Counsel should
move on to the next area of cross-examination.

Less is more

It is critical to keep in mind that the purpose for cross-examining any witness is
to draw out certain points or diffuse any impressions made on direct examination.
Cross-examination is not a tool to satisfy one’s intellectual curiosity, but rather,
it is an opportunity to develop a chapter within the theory of the case. The
“chapter” consists of the points Counsel makes during cross-examination which
he will be relying on during his closing argument to support his theory of the
case. An unfocused, uncontrolled, unlimited cross-examination will allow the
witness to not only cover up his mistakes, but also to hurt the cross-examiner’s
case. Counsel should score his points, set up his own witness for direct examination,
point out alternative plausible explanations,’** and sit down.

134 See Article 4, which allows for Counsel to ask questions which allow for the possibility of show-
ing alternative plausible explanations.

@
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Cautionary Note:

Cross-examination is indispensable in testing the evidence, especially the testimony
of direct examination. Notwithstanding the benefits of cross-examination, when
not done properly it can have ruinous effects on a case. More to the point,
however, if the questioner is ill-prepared, ill-focused or ill-trained, the right of
cross-examination - which is not an unqualified right - can be abused and misused.
In such circumstances, the trier of fact, the judge, will invariably intervene by
limiting the scope nature and length of cross-examination. It is within his proper
discretion for the judge to limit or even cut off cross-examination if it is deemed
abusive, wasteful, unfocused, unnecessary, irrelevant, redundant, or improper.
Often judges may be unclear as to the relevance of the questioning or may be
confused as to the purpose behind the questioning. The use of transitional or
topic sentences that precede a line of questions (as shown below) will be useful in
alleviating such concerns from the judges. This is just the first step. Having a well
organized and focused cross-examination is also helpful. But in the heat of the
moment, especially when the cross-examination seems to be a more challenging
endeavor than expected - despite proper preparation - the basic criteria for any
cross-examination are:

a. is it relevant to the case and specifically the theory of the case? and

b. is the line of questioning non-repetitive with this witness?

It may be that the point was established with a previous witness. However, if
there is a need to have additional, independent evidence on a particular point
from a different witness (different perspective), then the questioning should be
allowed. Having these criteria in mind, a well prepared and focused cross-examiner
should be able, without hesitation, to articulate to the judge why a particular
line of questing or even a particular question, may be relevant. This is important
for two reasons: first to persuade the judge why the cross-examiner is well within
the boundaries of necessary and reasonable cross-examination, and second, to
make the record for purposes of preserving any errors from which to appeal. It
merits highlighting that the direct-examiner, who may need to conduct re-exam-
ination, should not remain idle and passive when improper cross-examination is
taking place. It is hazardous to rely upon judicial intervention; the direct examiner
will need to object artfully and cogently.
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1.4. Scope of cross-examination

In general, cross-examination is limited to the subject matter of direct examination
and matters affecting the credibility of the witness. In practice, this acts as a
limiting factor on the ability of the cross-examiner to ask questions regarding
matters outside the scope of the direct examination. However the judge may, ex-
ercising his discretion, permit the cross-examiner to inquire into matters beyond
the scope of the direct examination. In such circumstances, the cross-examiner
is required to treat the witness as his own, i.e. he is limited to asking the questions
that would be permitted on direct examination. Most importantly, this means he
may not ask leading questions. When confronted with a situation where it is nec-
essary to go beyond the scope of the direct examination, the direct examiner will
need to support his application with cogent reasons for the request.

1.5. The basics of Cross-Examination
The Step-by-Step Cross-Examination Method

Step 1.
Begin by focusing the witness, and alerting the judges and parties to the nature
or topic of the questioning through use of a topic/transitional statement.

Examples:

= Mr. X, lets discuss your relationship with the compla-ining witness;

= Ms. Y, let me turn your attention to the time of the accident;

= Mrs. Z, now that you told us what you saw during the robbery, let’s discuss what
you did afterwards.

Step 2.

Use short, fact specific, declarative statements with an inflection (leading questions
suggesting the answers). The purpose is to restrict the answer to one essential
fact. Through a series of one-fact declarative statements / leading questions, a
narrative is developped.

Since the question and answer, combined, are essential to the narrative, when
more than one new fact is elicited in a question (compound question), a yes or no
answer is virtually useless. A no answer to a compound question of two facts can
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mean no to the first fact or to the second fact or to both facts. A yes or no to
compound questions are unhelpful in developing a trail record from which to
make a final submission and upon which the Judges will rely in making their
findings of facts, or for appeal purposes.

Examples of proper one fact declarative statements / leading questions:

= Sir: On day X you witnessed an accident? (topic / transitional statement)

= You were crossing the street at the intersection of A street & 25th Avenue?

= You were going from east to west on A Street?

= While at the intersection you heard a noise?

= The noise was of a car suddenly applying its breaks?

= In fact, you could hear a car skidding?

= By this point you were 3 to 4 steps into the cross-walk?

= That is when you first heard this sound?

= You had not seen a car applying its brakes?

= In fact, it was the sound of a car skidding that caused you to look around?

= And when you finally saw the car it was coming from South to North on 25th
Avenue?

= That’s when you first saw a woman in mid-air?

= She was about 2 meters in the air?

= And it was at that moment that you realized that she had been hit by the car?

= You did not see the impact?

= You were not expecting an accident?

= You just heard the sounds of brakes?

= Then another sound similar to a thud?

= And then, having turned in the direction of where the noise was coming from,
you noticed the woman in mid air.

= Now, let’s talk about the distances between the intersection where you were
and the location of the woman and car when you first noticed them after hear-
ing the breaks being applied and then the thud. (the next topic / transitional
statement)

Step 3.

Sequentially go from question to question so that the narrative is logically and
coherently developed. The above example demonstrates the point. Sequencing
the questions is important for maintaining control over the witness.
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Step 4.

Once the cross-examiner has established the desired point (which needs to be es-
sential to the theory of the defense), then it is time to move on to another topic.
This is achieved by simply asking the next topical question.

Note: the art of looping

A declarative statement (with an inflection) / leading question can contain more than
one fact without it being a compound question. This is achieved by taking a fact that
was just established through the answer and then attaching it to the next declarative
statement / leading question. This technique, to be used in moderation and particularly
when in need to stress a point, is called looping.

Example:

= You saw the car?

= The red car was going in an east-bound direction?

= And it was this red car, going east-bound that went through the red light?

= The red car went through the red light when there were children in the cross-walk?

1.6. Constructing the Narrative of the Cross-examination

Begin your cross by conducting a detailed narrative of the setting. This is generally
neutral testimony that is innocuous for the witness. He is willing to give you
control (getting the witness into the yes mode; the witness simply validates the de-
clarative statement) and you can begin to set the stage of the story - the mood, if
you will. As long as you don't overreach by taking liberties with the facts and as
long as you limit the declarative statements to one unembellished fact per de-
clarative statement (eliminate to the extent possible the use of all qualifiers,
quantifiers, adjectives and adverbs), you will have total control, gain credibility
with the judge, and like a good storyteller, you will begin to create the requisite
background and ambience as the story unfolds. The objective is to structure the
declarative statement with the inflection / leading question in such a way that
the witness has no room to equivocate, explain, or evade. The universe of choices
of answers is yes or no or perhaps | do not know.

After covering the setting, begin to tell (narrate to) the witness what happened.
Keep in mind that the focus of the lens has to remain on the chosen angle. For
example, when you have multiple eyewitnesses and the theory is self-defense,
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the camera should be focused on what the witness'’s eyes would have seen. Lighting
conditions, distractions, obstacles, etc. may be important depending on what
you are trying to convey. Using the focal point of the lens, describe what the lens
is picking up. Structure your story line to develop the particular point this witness
will validate through your narration.

Though you may have chosen the most compelling story for the witness to validate,
you must still figure out how you wish the story to unfold. This decision will
depend on many variables, such as: the points you wish to make through this
witness; the sequencing of cross-examination chapters to maximize control, sus-
pense, surprise, etc.; the dimension of the witness’s character (social, physical
and psychological); the sequencing of prior and subsequent witnesses and their
respective testimony.

You must take a holistic approach - every witness's story is dependent on what has
come before, what will follow, and how it interrelates to the story - your theory of
the case.

The best way to structure your cross is to storyboard it. This is easily done by

creating a flow chart of how the story should (or could) progress from beginning

to end. Consider the following step-by-step approach:

= List the points of your cross for the witness;

= List the chapters of the cross and the points you intend to develop within each
chapter;

= Take index cards and put each chapter with its points on a separate index card;

= Spread the index cards and try to find the sequencing of the chapters that will
maximize your desired result, keeping in mind the variables discussed earlier.

By using index cards, you can move them around with ease, pick them up and
study them, use them in trying to find the ideal sequence, and finally, they are
useful as an outline for your in-court cross examination. Suffice it to say, the se-
quencing of the story (index cards) may and usually does change during trial given
that even under the best of circumstances, a trial is always fluid and dynamic re-
quiring adjustments and changes to be made. So, always remain flexible and be
in the moment ready to capitalize on or react to any unexpected answers.
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By visualizing what the witness is doing, seeing and feeling you will have a better
appreciation for the witness. Your cross-examination will be more like déja vu, for
you have already crawled under the witness’s skin to experience the events through
his/her mind.

1.7. Conclusion

Preparing to cross-examine a witness need not be an exercise in futility. Of course
this does not mean that every time Counsel cross-examines a witness he will walk
away having fully accomplished his goals. However, fewer mistakes will be made
if Counsel takes the time to know his case. Brainstorming, consulting with the ac-
cused / injured party and witnesses, identifying the strengths and weaknesses in
the opposition’s case, meeting with the witnesses and setting up the cross-exam-
ination in a logical, consistent and concise manner, will yield better results. Cross-
examination of any witness should always be focused and objective oriented.
Sometimes, the best cross-examination is no cross-examination. For instance, if
there is no compelling reason to cross-examine, it is better not to examine for
the sake of it because the cross examiner may inadvertently make matters worse by
allowing the direct examiner an opportunity to conduct re-direct examination.

2. IMPEACHMENT

Impeachment is an important part of cross-examination. Article 388(2) of the

new LCP foresees that “Any statements obtained during the investigation procedure

may be used during the cross-examination or to disprove any of the findings pre-

sented or in reply to the disproof.” Through impeachment, Counsel is attempting

to establish:

= bias (e.g. the witness has a prior, negative, personal relationship with the accused);

= previous convictions for dishonesty offenses (e.g. theft, fraud);

= interest (e.g. the witness owns a business which is in competition with the ac-
cused and stands to gain financially from the accused’s imprisonment);

= prejudice (e.g. the witness is found to be racially prejudiced in a case in which
race is an issue);

= inconsistencies within statements (e.g. the witness makes inconsistent state-
ments within a written statement, for instance regarding the timing of events
referred to in that statement);
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lack of memory (e.g. the witness cannot remember the dates on which cer
inadequate perceptions (e.g. due to factors such as bad light, obstacles ob-
structing the witness’s view, or a physical disability such as poor eyesight, the
witness is unable to accurately perceive the events concerning which he is giv-
ing testimony);

inaccurate accounts of events (e.g. there are factual discrepancies between the
oral testimony given by two witnesses. Where a witness's testimony is inconsis-
tent with independent and unequivocal evidence regarding the chronology of
events, it can be impeached on that basis. Alternatively where, for example, the
witness is providing an alibi, any evidence showing the inaccuracy of the witness'’s
evidence, even if not unequivocal, will assist impeachment of the witness);
contradictions by other witnesses’ testimony or physical evidence (e.g. the wit-
ness's testimony as to the make and color of an automobile is not substantiated
by the physical evidence (i.e. the car itself), or the witness’s description of a
house which has burned down is not corroborated by the floor plan, photo-
graphic evidence and other witnesses’ descriptions of the house);
impeachment can also be established indirectly by challenging an opponent’s
witness or documents during cross-examination of a second witness (e.g. wit-
ness X testifies as to the location of the victim on the night of a murder. Witness
Y, in the course of being cross-examined, testifies that he saw the victim at a
different location at the same time. If supported by other independent and un-
equivocal evidence, such as photographs or credit card receipts, witness Y’s ev-
idence will indirectly impeach that of witness X).

The technique used for impeaching a witness is identical to the technique used
for cross-examining any other witness. In other words, Counsel will ask short,
one-fact questions (declarative statements with an inflection) in sequential order.
The method used to impeach, however, requires some pre-arranged strategy. The
most effective way to impeach is to use a three-step approach of:

Re-commit;
Accredit; and,
Confront.
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Re-commit

By re-committing, Counsel is directing a witness to a portion of his earlier testimony.
It is the portion of testimony Counsel will be relying on to impeach the witness
with prior inconsistent statements.

Accrediting

By accrediting, Counsel is getting the witness to acknowledge or take credit for
an earlier statement that he has made, usually outside the courtroom. The
statement might have been provided to the police, Prosecutor or investigator.
Counsel’s goal is to first have the witness acknowledge that yes, indeed, he has
made a statement. Once that is accomplished, Counsel should establish the
setting under which that statement was given. This is called “locking the witness
in.” The objective is to establish that: a. the witness gave a full, accurate and
complete statement; b. the statement was given knowing that it was going to be
relied on as the truth; and c. every opportunity was given to the witness to correct
or add to the statement once it was completed.

Confront

By confronting, Counsel will show the statement to the witness. The witness should
be directed to the particular portion of the statement which contradicts his testimony
on direct or cross examination, i.e. that portion which Counsel has re-committed
the witness. In confronting the witness, Counsel should establish that the witness'’s
testimony on direct or cross-examination is inconsistent, inaccurate, and incomplete
compared with the statement provided under circumstances when the witness had
an opportunity to make a fair, accurate and complete statement. The purpose is to
show that the witness today (at trial) is testifying to important details that were not
included in the statement (impeachment by omission); or, to show that the earlier
statement contradicts the direct/cross examination testimony.

Another goal during impeachment may be to establish that the original statement
provided is untrustworthy and misleading because of bias and prejudice. The goal
may also be to establish that a witness’s inadequate perception or bad memory
accounts for the witness’s inconsistent and inaccurate description of the events,
thus denying this witness any credibility.
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2.1. Checklist on Impeachment and Rehabilitation of Witnesses
Impeachment

= Knowing when not to impeach. Counsel must not only know how to impeach, but

must know when, if at all, the witness should be impeached. Just as a witness
should not be cross examined if on direct examination he has not adversely af-
fected the case, Counsel may also decide that, although impeaching evidence
is available, it should not be used. Again, if the witness has not adversely af-
fected the case, he need not and, absent a compelling reason, should not be
impeached. If the testimony of a witness can be turned to the opposing party’s
advantage, it is counter-productive to impeach the witness.

Impeaching requires laying a foundation. During cross-examination, Counsel must
confront the witness with a prior inconsistent statement, which must be spe-
cific as to time, circumstances and content of an earlier statement. Generally,
the witness must be afforded an opportunity to explain or deny the prior in-
consistent statement. Confronting a witness with his own inconsistencies have
a far greater impact on the Trial Chamber than introducing evidence of the ear-
lier statement through another witness.

Impeachment requires prior preparation. When a witness denies making an earlier
inconsistent statement, Counsel must be prepared to prove with specificity and
accuracy the inconsistency through extrinsic evidence.

Dwelling on the impeachment matter once established is neither persuasive nor ef-
fective. Once the witness admits making an inconsistent or otherwise impeach-
ing statement, Counsel should move on to the next point of cross-examination,
assuming there is a further need to cross-examine. Since less is more, repeti-
tiousness is boring and counter productive.

Rehabilitation

= Evaluate whether rehabilitation is necessary. Simply because a witness has been

impeached during cross-examination, it does not automatically follow that re-
habilitation is necessary. If the impeachment matter is marginal or in-
consequential to the material issue before the Trial Chamber, Counsel should
strongly consider forgoing any efforts to rehabilitate his own witness.
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Limit the scope of re-direct examination. As with any re-direct examination, Coun-
sel should limit the scope of questioning when attempting to rehabilitate con-
cerning those areas/matters in which the witness needs an opportunity to
explain or amplify his answers on cross examination. Rehabilitation through re-direct
examination is not an opportunity to repeat, once again, the direct testimony.
No need to rehabilitate if the witness has not been effectively impeached. Before
attempting to rehabilitate a witness, Counsel should be absolutely certain that
the witness has effectively been impeached. Attempting to rehabilitate a wit-
ness carries the risk of highlighting a weakness in the witness’s testimony, and
will in fact further provide the Prosecution or Trial Chamber with the opportu-
nity to re-cross examine or question the witness.

Rehabilitation is most effective by allowing the witness to explain and put matters
into context. Counsel should: a. give the witness the opportunity to explain the
circumstances pertaining to the impeachment; b. elicit from the witness any
exculpatory factors; and c. give the witness the opportunity to put the impeach-
ment in context.

Rehabilitation through prior consistent statement. When a witness has been im-
peached with a prior inconsistent statement, Counsel should, if relevant, at-
tempt to rehabilitate the witness with any prior (out-of-court) consistent
statements he may have given. Prior consistent statements are relevant, and
should be considered by the court, when they are offered to rebut an express
or implied charge of recent fabrication.

2.2. Impeachment Sample - Prior Inconsistent Statement

Elements

Witness is Ms. Petrov.

Ms. Petrov testified on direct examination that she was looking at the traffic
light at the time of the accident (i.e., car hit pedestrian, but she only heard a
“thud”).

Accident took place on September 27 2004.

Ms. Petrov gave a signed statement to the police on October 1 2004 saying that
she saw the car as it hit the pedestrian.



Jr ‘CROSS EXAM 03 EN [R3] 23.02.2011 10:35 Page 83 @

CROSS-EXAMINATION- A GUIDEBOOK FOR PRACTITIONERS 83
Recommended Scenario

Step One:
Commit the witness, through leading questions, to the incorrect statement made
while on the witness stand.

E.qg.
“You recall testifying, do you not, on direct examination that you were looking at
the traffic light at the time of the accident?”

Step Two:

Commit the witness to circumstances under which she made the prior statement,
and reasons why the prior statement would probably be accurate. But, do not yet
refer to, or identify, the specific document [if court will allow you to get away with it].

E.qg.
= “You recall being questioned after the accident by the police officer.”
= “You knew it was part of an official investigation?”
é = “You knew that the police had to get your best recollection of the event while it

was fresh in your mind?”

= “You recall them asking questions, and you giving answers?”

= “And you saw the policeman taking notes, did you not?”

= “And ultimately the police had your statement typed up and asked you to read
and correct it before you signed it, did they not?”

= “You did, did you not, read it over and make whatever corrections you felt were
necessary?”

= “And is that because you knew how important your statement would be?”

= “And, of course, your recollection then was quite fresh because the accident had
only happened several days before?”

Step Three:
Make your point! No need to show the document to the witness and no need to
refresh the witness’ recollection.

E.g.
“Is it not a fact Ms. Petrov, that on October 1 2004, only 4 days after the accident,
you told police in a signed statement:
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“At the time of the accident | was actually looking at the car and | saw it hit the
young girl head on.”

Note: If a transcript - as opposed to a written statement - is involved, use the following
format: “Were you asked the following questions and did you give the following an-
swers...?”

If your adversary has a copy of the statement and asks openly, “Where are you reading
from?” you should be prepared to say: “l am referring to plaintiff’s exhibit 2 for identi-
fication, page 3, paragraph 2, lines 3 through 5.”

“Ms. Petrov, didn't you in fact make that statement to the police?”

Step Four:
Move on. Do not ask witness to explain the obvious inconsistency.

2.3. Conclusion

Ultimately, it must be understood that impeachment is merely a segment of cross-
examination. The preparation involved in setting up the impeachment process at
trial is no different than that required for the cross-examination of any witness.
Thorough analysis of the case, understanding and identifying the points Counsel
wishes to establish through impeachment and a strategy in accomplishing those
goals, are essential elements to the successful impeachment of any witness in court.

3. OBSERVATIONS ON THE JUDGE’S ROLE

As seen, the new LCP introduces new institutes/procedures and mechanisms originating
from the adversarial system. One of the most important of these developments is the
adoption of party led cross examination. This requires both advocates and judges, who
are accustomed to the Civil Law system, to adapt to the new, adversarial, landscape. Ex-
amination of a witness in the Civil Law system tends to be more judge driven than in ad-
versarial systems. The pattern of direct examination, cross examination and re-direct ex-
amination that is familiar in adversarial systems is not present in Civil Law proceedings.
The system introduced by the LCP is less judge driven than in traditional Civil Law litigation.
This means that the parties are expected to be more actively participatory in eliciting in-
formation from witnesses, both during direct examination and cross examination. The
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judge, of course, remains in control of the proceedings and when necessary and appropriate

will intervene to ask questions which may be deemed necessary for the case. In practice,

this means that the judge, in a system such as that introduced by the new LCP:

= will direct Counsel to limit their examination to areas that are relevant to the
issues in dispute. In doing so, he may restrict a line of questioning where, for
instance, the information being elicited is either inconsequential to the dis-
puted issues or is just irrelevant;

= may also restrict, or even forbid, questioning where the cross-examiner is simply
asking questions to which answers have already been provided (i.e. it is repeti-
tious). He may also restrict or forbid the cross-examiner to ask questions which
are personal in nature and where the only seeming reason for asking them is to
embarrass or harass the witness.

It is within the framework of the new LCP that judges will need to strike an ap-
propriate balance between allowing the cross-examiner a certain latitude to
develop a line of questioning necessary for his case, while at the same time con-
trolling the proceedings so that cross-examination is limited to what is relevant
and is conducted in an appropriate manner. Within this balancing process, the
judge will also need to exercise a certain amount of restraint and refrain from in-
terfering with questioning so as not to unnecessarily disturb the flow of the cross-
examination. At the same time, he will need to exercise his discretion and ask
questions for clarification purposes.

Where the cross-examiner requests the judge to ask a particular question or a
series of questions, the judge will need to be mindful to ask the cross-examiner to
explain the reasoning so that in the event the line of questioning is not permitted
an adequate record from which to appeal is properly reflected. The best approach
is to inquire outside of the witness's earshot, the purpose behind the question or
line of questioning.

Under the LCP, criminal law judges are no longer required to search for the objective,
material truth when exercising their judicial function (see article 284 of the existing
LCP*%). The burden now rests with the Prosecutor to prove the Accused’s guilt
beyond any reasonable doubt (Article 403(3)). This is an important reform of criminal
procedure which has direct ramifications on how the examination of witnesses
may be conducted.

135 See article 284 para. 2 of the current LCP: “[...](2) It is the duty of the Chairman of the Chamber
to have in consideration the trial to undergo versatile inspection, the truth to be revealed and

to be eliminated everything which delays the procedure and does not serve the issues to be
clarified. [...]"

@
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Basic Considerations for the Judges during Cross-Examination

Under the LCP the role and function of the Judge during the taking of viva voce
evidence has been modified. Given that the parties (Prosecution and Defense)
are expected to conduct the bulk of the questioning, and given that the burden
of proof is with the Prosecution to prove its case beyond a reasonable doubt, the
Judge plays a more passive role, allowing the parties to develop the record from
which the Judge will determine the outcome of the trial. The Judge remains,
however, in control of the proceedings and when necessary will pose questions or
restrict the line of questioning by the parties.

Using his inherent judicial discretion, a Judge under the LCP should:

= refrain from intervening during the examination of a witness unless they are
seeking to clarify the questions being asked and the answers being given. The
judge’s role in asking questions is not to assist the Prosecution prove its case
beyond any reasonable doubt, or to assist the Defense Counsel in showing that
the Prosecution is unable to prove its case beyond any reasonable doubt. Under
the LCP a Judge should not pose questions with the aim of furthering of an
overriding objective of searching for the material truth;

= during cross examination, the totality of the evidence is derived from both
Counsel’s leading questions, which form the basis of a narrative, and the wit-
ness’s answer, which will either confirm or deny Counsel’s narrative. As a result,
the judge will need to pay particular attention to Counsel’s questions, as well
as the witness’s answers, when assessing the totality of the evidence; and in
the event he considers a question or a line of questioning impermissible, he
should remember to ask the cross-examiner to explain his reasoning for asking
the question or line of questioning, so that in the event of an appeal, there is a record
reflecting that the cross-examiner’s reasons are the Judge’s basis for his ruling.

4. CHECKLIST FOR CROSS-EXAMINATION

During the trial, the Trial Chamber must exercise reasonable control over the
mode and order of the questioning of witnesses. In exercising its authority, the
Trial Chamber may forbid a question, or reject an answer to a question already
asked, if it finds that it is irrelevant or groundless to the case.
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As with any skill, understanding the fundamentals is essential. The most basic
skill of Counsel is the ability to examine and oppose the examination of witnesses
in the adversarial setting.

Basic Guidelines

= The purpose of any witness examination is to elicit information.
= The basic format on direct examination is narra-tive/conversational dialogue,
while on cross-examination it is interrogative dialogue.
= Questions, on cross-examination, should be short, simple, and understandable
to the witness and the judges, because:
(a) on cross-examination, complex or argument-tative questions enable
the witness to evade the examiner; and
(b)it is imperative that the judge understands the questions so that he
can reasonably follow the line of questioning.
= During cross-examination, Counsel should lead the witness. It is imperative to
control the witness on cross-examination.
= |f Counsel knows that the cross-examination will elicit unfavorable information,
he should elicit it during his direct examination. As a general rule, it is always
best to elicit all unfavorable information during direct examination, so as to
avoid the impression of being evasive, and to allow the witness to explain his
answer.
= Counsel should not conduct cross-examination that does nothing other than
afford the witness an opportunity repeat his direct testimony.
= Counsel must listen to the witness's answer and not be thinking of the next (fol-
low up) question while the witness is answering.
= Objections to the form of a question must be made before an answer is given.
If the question reveals that the answer sought will be irrelevant and prejudicial,
an objection must precede the answer (made immediately after the question
is asked by opposing Counsel). The grounds of an objection should be succinctly
and specifically stated. If the question does not reveal the potential irrelevance
of the answer, but the answer given is irrelevant, a prompt motion to disregard
the answer should be succinctly and specifically stated.
= Counsel should object to answers that are unresponsive or contain objection-
able matters. The examiner is entitled not only to object, but to request from
the Trial Chamber that the witness be directed to listen to and answer the ques-
tions. If an objection to the form of the question is sustained, then Counsel
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5.

should rephrase the question to cure the improper form. Objections to the form
of the question generally occur when the question is leading on direct exami-
nation, the witness is being asked to speculate, or the question which is in the
form of a hypothetical presupposes facts which are not in evidence.

If an objection to the content of the answer (e.g., relevancy, hearsay, etc.) as
opposed to the form of the question is sustained (ruled in favor of the party ob-
jecting), then Counsel should consider the need for an “offer of proof.” An offer
of proof requires putting on the record the information deemed objectionable,
so as to give the Appeals Chamber the full opportunity to determine whether
the Trial Chamber erred in disregarding the proffered evidence.

OBJECTIONS DURING THE TRIAL

Until a proper foundation has been established, a witness should be prohibited
from testifying about that particular real evidence. Recognize that: First, the
witness must be deemed competent to testify about the evidence by recognizing

it;

Second, the evidence must be unaltered; and Third, it is relevant. Unless this is

accomplished, Defense Counsel should object and force the Prosecution to lay a
foundation. If a proper foundation cannot be established, then the next step is to
ask the Trial Chamber to disregard that particular evidence.

The most fundamental objections during the trial proceedings are:

not relevant (e.g. the witness has been asked or has answered a question which
is not material to the case at hand);

lack of knowledge (e.g. the witness has been asked or has answered a question
that he lacks the requisite knowledge to answer, for instance an elementary
school teacher who witnesses a road traffic accident is asked about the speci-
fications of a particular automobile);

lack of foundation (e.g. the witness is asked about a particular document al-
though the document’s authenticity has not been established);

expert witness gives improper opinion (lack of knowledge) (e.g. a medical expert
who is a specialist in cardiology is asked his opinion regarding the psychiatric
well-being of the accused);

misstatements of fact or facts (e.g. the witness misstates a fact to which there
is incontrovertible evidence to the contrary, for instance the witness claims to
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have a different place of birth to that indicated on both his passport and his
birth certificate);

= witness is speculating (e.g. the witness is asked to guess what he thinks is the
answer to a particular question, for instance the witness is asked his opinion
regarding the value of property which has been stolen);

= witness not competent (e.g. the witness is a child or is mentally ill);

= witness is not testifying from personal knowledge (e.g. the witness is reporting
a statement made by another to prove the truth of a matter, i.e. hearsay);

= leading (e.g. the direct examiner is suggesting through his questions the an-
swers to his own witness).

6. THE 10 COMMANDMENTS OF CROSS - EXAMINATION
BY IRVING YOUNGER?3¢

1. Be Brief

Be brief, short and succinct. Why? Reason 1: chances are you are screwing up. The
shorter the time spent, the less you will screw up. Reason 2: A simple cross that re-
states the important part of the story in your terms is more easily absorbed and
understood by the jury. You should never try to make more than 3 points on cross-
examination. Two points are better than three and one point is better than two.

2. Use Plain Words
The jury can understand short questions and plain words. Drop the 50 dollar word
in favor of the 2 dollar word. “Drive you car” instead of “operate your vehicle.”

3. Use Only Leading Questions

The law forbids questions on direct examination that suggest the answer. The
lawyer is not competent to testify. On cross-examination the law permits questions
that suggest the answer and allows the attorney to put his words in the witnesses’
mouth. Cross-examination, therefore, specifically permits you to take control of
the witness, take him where you want to go, and tell your important point to the
jury through the witness. Not asking controlled leading questions leaves too much
wiggle room. What happened next? | would like to clear up a couple of points you
made on direct? These questions are the antithesis of an effective cross-examination.

136 Summarized from The Art of Cross-Examination by Irving Younger. The Section of Litigation
Monograph Series, No. 1, published by the American Bar Association Section on Litigation, from
a speech given by Irving Younger at the ABA Annual Meeting in Montreal Canada in August of
1975, available at

http://www.dayontorts.com/uploads/file/Younger%200n%20Cross—10%20Commandments.pdf

@
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Any questions which permit the witness to restate, explain or clarify the direct
examination is a mistake. You should put the witness on autopilot so that all of
the answers are series of yes, yes, yes!

4. Be Prepared
Never ask a question that you do not know the answer to. Cross is not a fishing
expedition in which you uncover new facts or new surprises at the trial.

5. Listen

Listen to the answer. For some, cross-examination of an important witness causes
stage fright; it confuses the mind and panic sets in. You have a hard time just
getting the first question out, and you're generally thinking about the next
question and not listening to the answer.

6. Do Not Quarrel

Do not quarrel with the witness on cross-examination. When the answer to your
question is absurd, false, irrational contradictory or the like; Stop, sit down. Resist
the temptation to respond with “how can you say that, or how dare you make
such an outrageous claim?” The answer to the question often elicits a response,
which explains away the absurdity and rehabilitates the witness.

7. Avoid Repetition

Never allow a witness to repeat on cross-examination what he said on direct ex-
amination. Why? The more times it is repeated, the more likely the jury is to
believe it. Cross-examination should involve questions that have nothing to do
with the direct examination. The examination should not follow the script of the
direct examination.

8. Disallow Witness Explanation
Never permit the witness to explain anything on cross-examination. That is for
your adversary to do.

9. Limit Questioning
Don't ask the one question too many. Stop when you have made your point. Leave
the argument for the jury.
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10. Save for Summation

Save the ultimate point for summation. A prepared, clear and simple leading
cross-examination that does not argue the case can best be brought together in
final summation.

Irving Younger's rules may seem basic but they are relevant and effective in any
adversarial system. Of course, the magic of a successful cross-examination based
on the simple refrain of these rules is inescapably simple and constant: preparation
and discipline. What can be gleaned from these rules is the fact that each cross-
examination if purpose-specific. No case is presented through a single witness
whether on direct or cross-examination. The best that can be achieved is to
develop a few points relevant and essential to the theory of the case. Modest as
this may appear, this is the essence and purpose of a good cross-examination.
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