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PRELIMINARY ASSESSMENT OF THE LEGISLATIVE PROCESSIE REPUBLIC OF ARMENIA

INTRODUCTION

BACKGROUND

1. By letter of April 11, 2012, the OSCE Office in ¥san asked OSCE/ODIHR to
conduct a preliminary assessment of the legal fraorie governing the legislative
process in Armenia (hereinafter referred to as“fPeeliminary Assessméit This
request was based on prior discussions betwee®8@E Office in Yerevan and
OSCE/ODIHR on the necessity and benefits of perfognan assessment of the law
making procedure in Armenia. This Preliminary Asseent is based on an analysis of
the existing legal framework concerning the law mgkprocess in Armenia. Its
purpose is to demonstrate whether the current la&wgaprocedure corresponds to
key standards and OSCE commitments on democratimaking, as part of the
combined efforts of the OSCE Office in Yerevan &ad8CE/ODIHR to provide
assistance to strengthening and improving thisge®.c

2. One desired outcome of this Preliminary Assessnocentd be the initiation of a
wider, more comprehensive full-scale assessmeiiheofaw making procedure and
practices in Armenia, according to OSCE/ODIHR'’s eleped methodology. Such a
full-scale assessment would require an officiauesq from the Armenian authorities,
and would involve discussions with representativiethe Armenian government and
legislature, as well as with practitioners and $atsofamiliar with the Armenian
legislative practice; this would ensure a thoroaghlysis of legislation and practice,
and the formulation of precise practical recomménda.

SCOPE OF THE PRELIMINARY ASSESSMENT

3. This Preliminary Assessment describes the curremmstdutional, legal and
organizational framework for the legislative prazés Armenia and analyzes some
particularly critical aspects. It should not be wesl as a full-fledged ODIHR
assessment but rather as a starting point to proassistance to strengthening and
improving the legislative process in the Republiddamenia by identifying possible
weaknesses in the legislative process and suggesi@tys in which they may be
addressed. The Preliminary Assessment is basech @malysis of the Constitution,
relevant domestic legislation and legal documeantsl is thus based mainly on legal
texts, not on particular knowledge or experiencéhef Armenian legislative practice,
nor on interviews with stakeholders. However, duslysis may already reveal how
certain procedures are implemented and how keyiptes are applied.

4. Additionally, practical issues and possible chajlesnto the law making process may
be raised in the Preliminary Assessment, but atecowered in depth, as this would
transcend the scope of this assessment. Assumptigmnsssible risks and challenges

1 .
For examples of such documents, see footnat&&
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will stem from international experiences, ratheartfrom direct practical experience
in Armenia.

The Preliminary Assessment presents a detailed rigesn of the current

constitutional, legal and organizational framewak the legislative process in
Armenia. It is, however, limited in scope as ndtAmenian laws and secondary
legislation were taken into account, but only aesiébn of those laws that were
considered relevant for the purposes of this assa#s Furthermore, the Preliminary
Assessment focuses on particularly critical aspeftshe legislative process and
formulates recommendations for possible improvement

The Preliminary Assessment is based on unofficredliBh translations; errors from

translation may consequently result. It is alsospie that the amendments of key
laws that were introduced after September 2012 haveget been taken into account
in the English translations.

In view of the above, OSCE/ODIHR would like to mient that this Preliminary

Assessment is without prejudice to any descriptianalysis or written and oral
recommendations and comments to the related l&égisland legislative process that
the OSCE/ODIHR may have the opportunity to makéenfuture.

MATERIALS ANALYSED

Apart from various country reports on Armeénitne Preliminary Assessment is based
on non-official English translations of the follavg legal texts:

o Constitution of the Republic of Armenia of July 8995 (hereinafter, "the
Constitution™)

o0 Rules of Procedure of the National Assembly, eabteLaw of the Republic
of Armenia of February 20, 2002 (hereinafter, tRalés of Procedure™)

o Law of the Republic of Armenia on Legal Acts of A@, 2002 (hereinafter,
the "Law on Legal Acts")

0 Law of the Republic of Armenia on Freedom of Infation of September 23,
2003

0 Law of the Republic of Armenia on Parties of July2802

o Law of the Republic of Armenia on Television andd®aBroadcasting of
October 9, 2000

See “Methodische Anleitung Uber die EntwicklungnvEntwiirfen der Rechtsakte”, Republic of Armenia
Government Programme (Yerevan 2008), Implementaifotie European Neighbourhood Policy in 2010,
European Commission (Brussels, 25/05/2011), antht®preport: Armenia, Supporting Policy, Regulator
and Institutional Reforms for Civil Society Developnt in Armenia: Existing gaps and recommendations,
Counterpart International's Armenia RepresentatitBAID.

4| Page



PRELIMINARY ASSESSMENT OF THE LEGISLATIVE PROCESSIE REPUBLIC OF ARMENIA

o Law of the Republic of Armenia on Copyright and &ed Rights of June 15,
2006

o Decree of the President of the Republic of Armeamighe Rules of Procedure
of the Government of the Republic of Armenia, (iveaéer, "the Rules of
Government Procedure")

9. Additionally, the following laws were taken intocint:

o Law of the Republic of Armenia on Referendum of t8epber 12, 2001,
hereinafter, the "Law on Referendum")

o Law of the Republic of Armenia on the Constitutib@aurt of June 1, 2006
(hereinafter, “the Law on the Constitutional Cort"

o Judicial Code of the Republic of Armenia of Febyu2t, 2007

EXECUTIVE SUMMARY

10. The legislative process in Armenia appears to héedast, but at the same time
highly formalized. The Government remains involveden once the legislative
process has reached the Parliament. By law, mdrngdunatters need to be regulated
by primary laws passed by the National Assemblyiciwimeans that the National
Assembly is under a quite high workload. There av&ny legal and procedural
requirements that aim to enhance legislative qualihese instruments, however, are
at times not sufficiently precise and may suffeas-the whole legislative process —
from rigid time limits.

11. The Preliminary Assessment identifies six main siedh potential weaknesses in the
legislative process and recommends the following:

o The National Assembly may consider amending rulsaming to deadlines
in the legislative process, so that time framestecmore flexible, and allow
for extensions.

o The National Assembly may consider whether in feitua fast-track or
extended procedure could be put in place for mamdess complex legislation
respectively.

3 http://www.parliament.am/legislation.php?sel=shoW&ll 284 &lang=eng
4 http://www.concourt.am/english/law_cc/index.htm

S http://www.parliament.am/legislation. php?sel=shdb&2966&lang=eng
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0 The National Assembly and the Government may censidtroducing a
requirement that the explanatory note which muspepany a submitted draft
law should disclose whether the draft law has b#en subject of public
consultation, and the nature of such consultation.

o The National Assembly may consider whether Parlidary Committees
should be assigned a more active role in shapugigléion.

o The National Assembly and Government may considedacting in-depth
regulatory impact assessments, and civil societguitations on draft laws of
high importance, e.g. complex or far-reaching sttbjeatters and on specific
aspects of draft laws.

o The National Assembly and Government may considesther there is too
much focus on primary laws, and too limited possies of regulating certain
topics by secondary legislation.

12. In terms of the ways in which these risks might dadressed, the Preliminary
Assessment’s approach is also based on the coasatethat any reform should be
conceived by the Armenian authorities, rather tHam handed down by the
international community, and should be embarkednupaly after a full process of
consultation; only in this way can there be anyfickemce that the reforms will fit the
specificities of the local legislative and politicaltures. The Preliminary Assessment
does not therefore make specific recommendationsefiorm, but rather identifies
areas where progress is needed.

THEMATIC ANALYSIS

INTRODUCTION

13.  This Preliminary Assessment outlines a condensesioreof the legislative process in
Armenia, embedded in the constitutional orderotiuses on norms that determine the
functioning of the legislative process and attentptprovide a brief overview of the
rules defining the legislative process as a whole.

14.  This Preliminary Assessment is based on written deny. The question of whether
the law is applied in practice will need to be teath in a practical analysis. Possible
discrepancies between the law and its implemematiti then need to be further
explored, in particular in relation to how theyeadff the many positive aspects of the
legislative process in Armenia. One prominent exengb this relates to the rule of
law, which is explicitly guaranteed by the Armeni@onstitution and specified in
many important principles found in other laws (arehy of norms, non-retroactivity
of laws, limitations on delegating legislative powefficial publication, judicial
review etc.).
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15. To date, some international agencies have madetefio compile and analyze
information on the legislative process in Armenkowever, the issue has been
approached from a thematic angle and there existeeal for a comprehensive
assessment aimed to promote better legislativei@iity to ensure good quality, and
enforceable legislation in all fields. In order f@DIHR to conduct a full scale
assessment, according to its developed methodlagy official request from the
Armenian authorities is required, and ODIHR welcenmay such expression of
interest. A full-scale assessment would necessanrilglve re-visiting many issues
contained in this Report, as well as adherence HB methodology by way of
semi-structured field interviews with pre-identdieinterlocutors, including all
governmental and parliamentary bodies involved aw-imaking activities. The
purpose of such assessment would be to providdustration of the practice in the
process of law making in the Republic of Armeniad arecommendations on
improving its efficiency and transparency. Discaasi with representatives of the
Armenian authorities as well as with practitionensd scholars familiar with the
Armenian legislative practice would be necessaryafanore thorough analysis and
especially for the formulation of precise pradtimommendations.

16. The following remarks highlight areas which may particularly interesting for
further analysis. These are areas that are semsitihvany democratic process, and
where the law appears to sometimes lack claripnalvith other areas that may be of
general interest for further study. The ensuingai® are neither strictly distinct from
one another nor exhaustive; indeed, it is posshm¢ additional questions will arise
during a practical analysis of the legislative msxin Armenia.

BRIEF OVERVIEW OF THE PROCEDURES AND INSTRUMENTS WHEREBY
LEGISLATION IS PREPARED, DRAFTED, ADOPTED AND PUBLISHED

17. The following entails a brief overview of the lawaking procedure in Armenia. A
more detailed description of the system, on whiah thematic analysis is based, is
provided in Annex 1.

18.  As the supreme legal instrument of the RepublicAohenia, the Constitution of
Armenia provides the general legal framework foe tlegislative process. New
legislation may be initiated by members of the bladi Assembly and by the
Government. When the Government initiates the @m®ice¢he draft law must be
accompanied by substantial documentation, includimggulatory impact assessment
report and civil society consultation. If a memloéthe National Assembly initiates
the process, these quality checks are performed ke draft law has passed the first
reading.

19.  All draft legislation is submitted to the Chairpansof the National Assembly. In
cases where the Government initiated legislatiba, Government can establish the

6 The description of the ODIHR methodology is giveinnex 2.
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debating procedure; in case changes are introdbgeitie National Assembly, the
Government can demand that only those changestthgtees to will be voted on.
Draft laws considered urgent by the Governmentl fleatiebated and voted on before
the National Assembly within one month.

Within two days upon submission of a draft law bg Government, it is reviewed by
relevant parliamentary committees; in case of sgv@mmittees, the Chairperson of
the National Assembly designates a Leading Comeifbgaft laws initiated by MPs

are forwarded to the Government and all standimgnoiitees for input (which, in the

case of the Government, shall include a statementsdoudgetary implications). If a

draft law is initiated by one-third of the overalimber of MPs, it is automatically
included in the legislative agenda of the Natioksgembly.

Standing Committees provide for the preliminaryieevof draft laws, based on their
individual rules of procedure, and with the help safb-committees and working
groups. The Leading Committee in a given case ghallide for a positive or

negative evaluation of a draft law initiated by thational Assembly or the

Government within one month (in urgent cases, timeg is shortened to two weeks).
Once the Leading Committee has returned the draft tomplete with its evaluation,
to the Chairperson of the National Assembly, trieetawill propose to the National
Assembly to include it in the legislative agenddsd all MPs and parliamentary
committees may forward to the Leading Committeetemi proposals regarding the
draft law prior to the 2nd reading.

The first reading of a draft law has the form ofiaitial debate and does not leave
room for voting on individual articles; it is maynla decision on whether the
legislative process will continue or not. It invebsthe presentation of the law, and
statements by the Leading Committee and possilbigratommittees, followed by a
debate. At the end of the first reading, basedhenproposal of the drafter of the law,
the majority of the National Assembly may decide pass the draft law (with
amendments proposed during the session) in the(sesbnd) reading, or to postpone
voting for another three days. If the draft lawa voted on at the end of this period,
then it is considered adopted without voting.

The draft law adopted in thé'teading shall be sent to the Leading Committeeerot
standing committees, all MPs and the Governmerttizvgeven days. Upon receipt,
MPs and the Government have 14 days to propose camets, which shall be
submitted to the National Assembly.

The second reading begins no later than one mdtehtae draft law has passed the
1st reading. During the second reading, each amentta the draft law is discussed
and voted on individually after the entire law i#t po vote. A simple majority of the
members of the National Assembly present is sefficito pass the draft law. If
additional amendments are introduced during theorgkaeading, then they are
included in the text and put to a vote during adthieading of the draft law. At the
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third reading, the draft law can only undergo foliste changes, but not substantial
ones.

Once a draft law has been passed by the Natiorsdmisly, the President has 21 days
to sign and publish it, or he/she may also rethendraft law to the National Assembly

and demand a new debate. Debate and voting wii talkle place on those provisions

that the President proposes to change. Any draftréamanded by the President will

be treated as a priority by the National Assemiatyich can accept or reject any or all

of the President’s suggestions and objections hgnhavote. Regardless of whether

the President’s suggestions/objections are accemte®jected, the President must
then sign and publish the adopted draft within fiags.

A law enters into force once it is signed by thedRtent and published. Publication
has to take place within 21 days after the adoptibthe draft law by the National
Assembly. However, the law itself may specify @ialate of entry into force.

The procedure for amending the Constitution ishsljgdifferent, as this requires a
referendum, which can be initiated by the Presiderthe National Assembly. If the
National Assembly initiates the procedure (whicuiees a majority vote), then it
submits draft amendments to the President and séexjuam/her to initiate the
referendum. The President may remand the Natioesédbly’'s draft back within 21
days with his/her suggestions and objections. df Ntational Assembly reintroduces
the draft by at least two thirds of the total numbieDeputies, the President submits it
for referendum within the period determined by Kaional Assembly.

A presidential initiative for a referendum is sulbted to the National Assembly,
which then needs to adopt the draft amendmentset@bnstitution by majority vote.
After the adoption, the President submits the di@ftreferendum on a date set by
him/her. Draft amendments submitted for referendanm considered passed when
they receive over fifty per cent of the votes of less than one fourth of the number
of registered voters.

Once laws are passed, their constitutionality canrdviewedin abstractoby the
Constitutional Court. The right to challenge thastdutionality of legislation belongs
to the President, the Government and MP groups gem@ a minimum of one fifth
of the total vote from the last parliamentary atats.

LEGISLATIVE POWERS

The legislative process generally falls within dempetences of the Parliament. In
Armenia, debates and the adoption of laws takeeplache National Assembly, a
democratically elected body.

At the same time, the legislative process appeanset strongly influenced by the
Government. The Government may propose draft lawsritize them in discussion,
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and prevent discussions on amendments that aracoeptable to the Government. It
may also combine proposals with a motion of comfade albeit limited in use.

The Government is appointed by the President afbesultation with the National
Assembly. The President also has a delaying vetweanlegislation (and a qualitative
veto on referendum). He or she may dissolve theioNalt Assembly if the
Government program is rejected twice by the Natigxssembly (Article 74.1 par 1
of the Constitution) or if the National Assemblyl$ato approve a draft law deemed
urgent by Government within three months (ArtickeI7par 2a of the Constitution).

The Constitutional Court may invalidate laws thi g violation of the Constitution
(and possibly also in cases where they are nobmmpdance with earlier legislation).
In case of invalidation, individual acts based twattlaw shall remain in force;
however, acts on criminal sanctions and adminigatiability matters may be
revisited. Invalidation enters into force immediptafter the Constitutional Court
decision but this may be postponed if severe caresees are expected for the public
and / or the state.

In sum, while the National Assembly passes mossdhe influence of other bodies
on the legislative process is quite substantialis Tinay be perfectly legitimate;
especially the strong role of Government in thaslegve process may provide for
swift and coherent legislation. There are, howegeme concerns that the National
Assembly (or the opposition parties in the NatioAgsembly) may have too little
influence on key legislative decisions and that $gstem of checks and balances
favors too strongly the President and the Govermm@oncerning the legislative
process, one may especially ask whether the Natidsaembly has sufficient
resources and knowledge to set the agenda forldéges debate as well as to
adequately assess the content of the proposed ldvedt This question should be
evaluated in greater depth on the basis of a paahnalysis of the legislative process
in action.

PARLIAMENTARY AND GOVERNMENTAL INITIATIVES

New legislation may be initiated by members of Megtional Assembly and by the

Government. When the Government initiates the @m®ic¢he draft law must be

accompanied by substantial documentation, notabtgpart on regulatory impact

assessment (hereinafter “RIA”), the summary of cemit® and suggestions made to
the draft in question by other executives, theiteptance or non-acceptance, with
substantiation of non-acceptance. The summary atsalinclude accepted comments
and suggestions made in the course of civil soaetysultation. The Government

must also provide a statement regarding the effactise new legislation on the state
budget.

If a member of the National Assembly initiates fivecess, these quality checks are
performed after the draft law has passed the ffigatiing. In this case, the draft law
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shall be accompanied by an explanatory note coimgethe adoption of the legal act,
including information on the necessity to adopteottegal acts in relation to the
proposed one, as well as proposed amendments rentlasws or a note confirming
that the adoption of additional laws or normatiegdl acts in connection with the
legal act in question is not required.

The time limits given to the National Assembly tbese quality checks are extremely
short: five and fifteen days for both RIA and cdtestion are hardly sufficient,
assuming that the draft law was not previously jpiddd and that the consultation
period is not extended. The Government may haveentione than the National
Assembly to conduct these important checks propétyugh this is not indicated in
the law, which may result in more thorough assesssnghen draft laws are initiated
by the Government.

If the situation is as described, then this may leatwo different consequences. The
legislative process may be typically initiated bpvwernment, which possesses the
necessary means and time to prepare draft legis|atitiatives of members of the
National Assembly would then be the exception. Heeiitcis possible that the right to
initiate legislation by members of the National &sbly as written in the Constitution
is hardly applied in practice. Such a finding mainforce the questions concerning
the role of the National Assembly as described tleefo

It is also possible that parliamentary legislaiiviéatives are quite common. If so, one
might ask about the quality of such legislationpezsally in light of the above-
mentioned severe time constraints. Additionallye amust further explore the question
whether members of the National Assembly (or faxtior the Assembly as a whole)
are properly staffed to deal with this task (ea@dnrther of the National Assembly has
two aides, as provided by Article 11 par 1 of thdeR of Procedure). These questions
seem especially important as Committees, typicky actors of the legislative
process in Parliament, are not mentioned as pessabkhors of parliamentary
initiatives.

If indeed parliamentary initiatives for legislati@ame rare or if there are doubts as to
their quality (because of a lack of time or lackméans), one should ask further
whether the National Assembly has the means t@eliie Government to prepare
and present legislation as requested by the NatAssembly; this does not appear to
be possible under the current constitutional agadllerder. Such instruments would
allow members of Parliament to concentrate on tkeyr functions, i.e. to deliberate
and to decide key questions related to Armeniarsligon without being burdened
with the details of drafting laws as well. Saidtrasnents could also help reinforce the
role of the National Assembly in relation to thev@mment if indeed the concern of
too little parliamentary influence is confirmed practical analysis.
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REGULATORY I MPACT ASSESSMENT ANDCIVIL SOCIETY CONSULTATION

As stated above, draft laws are subject to a Rldmlbined with civil society
consultations. Both take place early in the lawmgkprocess if the draft law is
submitted by the Government, but relatively lataamely after the drafting process
has been completed — if a draft law is submittedabynember of the National
Assembly. Introducing such quality checks earlrethie legislative process could help
improve the quality of legislation initiated by mbers of the National Assembly, e.g.
if legislation would allow them to conduct a RIA awil society consultation already
in relation to a concept note on an intended daa¥t if this is supported by a certain
number of members and/or a parliamentary committee.

Also, it seems that RIA and civil society consutias are required fagvery changen
legislation, at least there are no visible exceyim the relevant law (Article 27.1 of
the Law on Legal Acts). The prescribed time lingite demanding, to say the least. If
RIA, conducted under substantial time pressur@dsed a legal necessity for every
draft law (and possibly for all later amendmentgshait law), this could possibly lead
to inadequate results. Typically, if such instrutseare used too often and only
superficially, their value might be compromised.

Hence, it may be useful to analyze the practichlevaf these instruments. To this
end, it is recommended to study the frequency & &id civil society consultations.
Selected RIAs should be subject to a quality cheRkgarding civil society
consultations, an assessment should be done afdthev there is substantial and
representative participation by various stakehaslden practice. It is also
recommended to examine how the consultations asnged and conducted and
whether the input provided through public considtatprocesses is reflected, when
appropriate, in the final draft through a transpangrocess. More specifically, the
impact of both RIA and public consultations on pysgd legislation should be
studied, in particular the practical relevancehase tools, by comparing the versions
of the draft laws before and after the RIA and pubbnsultations were conducted.

TIME LIMITS

The parliamentary process is characterized by ntang limits, which seem to
usually be quite short, as pointed out in relatmi®RIA and civil society consultation.
In general, the circulation of draft laws, as wal$l the deliberation and voting
processes in Parliament, are likewise subjecgtd 8chedules.

Sometimes, the law attaches legal consequencelsetdatiure to comply with an
obligation in time, e.g. the rule that a draft lanoposed by an MP shall have no
budgetary effect if the Government fails to raisis issue in time (Article 51 par 4 of
the Rules of Procedure). In rare instances, the sépulates the possibility of
postponing the voting, e.g. at the end of the fiestding of a draft law (Article 64
par 2 of the Rules of Procedure) or concerningsitteedule of the second reading
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(Article 67 par 5 of the Rules of Procedure). Hoaewn most cases the law does not
provide for an extension of the given time limibrmoes it elucidate the consequences
of non-observance of the time limit.

The legal consequences of not respecting timediané thus in many cases not clear.
It would, however, be important to specify theseemdver possible. Also, if
extensions of deadlines are permitted in practigeniot in the respective laws, then
these laws should be amended and clarified inrdsgtect.

If time limits are observed as strictly as laid doim law, it should be asked whether
e.g. standing committees— which typically play amportant role in shaping the
outcome of plenary debates — have sufficient timecansider a draft law. More
generally, practical analysis should focus on thestjon of whether such time
constraints have a negative influence on the lativa process. Especially in the case
of complex legislation, a meaningful debate in Naional Assembly based on solid
preparation by its members appears to be extrerddficult under such time
constraints.

Another question that bears mentioning in this ephits whether the vast amount of
short time limits prevents the National Assemblgnir prioritizing urgent and/or
important legislative projects. If every draft idhgected to the same tight schedule, the
working process in the National Assembly will besically controlled by the influx of
legislative initiatives — instead @fce versa

SECOND READING

In the National Assembly, the key debate on letimtatakes place in the second
reading. It is in the second reading where propoaald changes to draft laws are
submitted and voted on. The second reading cotesitine essence of parliamentary
debate in plenary session.

It should be analyzed to what extent proposalshtmge the draft legislation may be
excluded from the debate by law, and to which extteey are excluded in practice. In
the plenary session, there is a comprehensive @@pmaparliamentary initiatives, but
the debate on draft legislation proposed by the eBuwment is restricted, since the
Government may decide to only admit such amendnmentse acceptable to it. This
may constitute a critical limitation of the right§ the legislator, especially if the laws
discussed in the National Assembly are typicallyoduced by the Government.
Generally, conducting debates on the substanceeuwf laws is the role of the

Parliament. If, in contrast, a Parliament may osdy yes or no to new legislation
(comparable to a popular referendum), its functiemesseverely curtailed.

It is also questionable whether second and thiatlirgs involving an extensive
exchange of draft laws, opinions and recommendsitéoe necessary for every draft
law or whether an abrogated procedure would noficeufor minor changes to
existing legislation. On the other hand, complaydiation of high importance (e.g. a
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new Criminal Procedure Code or a new pension sységulation) may not undergo
sufficient parliamentary debate if all remarks apdoposals concerning such
legislation must be introduced and listed before shcond reading. There may be a
need for a "free" debate or a conceptual debatmrdef draft law is even submitted to
the National Assembly; the latter may help to pré\stillborn legislation.

The information list described in the Law on Ledslts is an important step in
creating new legislation. This is a list of propssattached to the draft law in
question, complete with the drafter’'s opinion oa groposals. It helps to structure the
debate in the second reading. However, the maihagge of opinions takes place
between the author of the law and the Leading Cdteailt is unclear how a Deputy
of the National Assembly should proceed if propggalthe draft law included in the
information list form the basis for further chandeghe draft law, since in this case,
there appears to be no possibility for the Depuotyevisit the list and add further
proposals with regard to amended versions of thé thw. As the debate in plenary
session is limited to items on the information, I®ich proposals cannot be submitted
if the author of the draft law does not includenthi@ his or her version.

Finally, one might ask whether the role of the LiegdCommittee in the second
reading — and in the overall process — is not ®active, and, more specifically,
whether parliamentary committees should not be peunto also initiate legislation.
It may enhance the overall process if committeeddcrequest additional information
on draft legislation from the Government, possihi§o commission a new RIA on a
substantial change in a draft law, or if they woble able to initiate civil society
consultations on a specific question brought up iatthe legislative process. If the
National Assembly wishes to strengthen its rolerafation to the Government, it
would be well advised to strengthen the role ofghdiamentary committees.

REFERENDUM

Whereas most parts of the pieces of Armenian latysl considered for this
Preliminary Assessment are well-defined and unauthaig, a relatively high amount
of questions and uncertainties exist with respectthe referendum process. A
referendum on a law can be initiated by the Natidsaembly or by the Government.
The Government may introduce a referendum on ita dvaft law only with the
consent of the National Assembly. There is no reci@l requirement that a call for a
referendum by the National Assembly requires theseat of the Government.

Time-wise, the referendum is possible after thdtdeav has been approved by the
National Assembly. In case of a presidential vefaiast the referendum, the National
Assembly may overcome it with the qualified majpriof votes. However, the
procedure appears to be similar to the one of tesigiential veto against draft laws; a
decision of the National Assembly on a referenduay only take place after the third
reading of the law, but not on a law remanded ® National Assembly by the
President. The National Assembly may insist onfaremdum by two thirds of the
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total number of deputies of the National AssembBlylraft law passes the referendum
when it receives over 50% of the votes by more tbae fourth of the registered
voters. The outcome of the referendum is subjeapfmeal to the Constitutional Court.

These matters may well be obvious to the Armentate sepresentatives and scholars.
If not, it would be advisable to make the provisigmertaining to this process as
precise as possible. Presumably, popular referentypically take place in a
politically tense atmosphere; controversies on ghecedure may well erupt into a
constitutional crisis, especially as the mandatehef Constitutional Court may not
cover these conflicts, as, according to law, ityanlles on theutcomeof referendum
(Article 100 par 3 of the Constitution). Hence, thar analysis should go into the
guestions raised in relation to the referendumegssc

EXTENT OF THE CONSTITUTIONAL REVIEW

Depending on the actual practice, the scope oftitotigsnal judicial review may be
quite extensive and may include basic legal priesi@s well as fundamental rights
guaranteed by the Constitution. It seems less cldwther the infringement of one
law by another law may lead to invalidation of tlater. Such a conflict may
especially arise in respect to the many rules énLiaw of the Republic of Armenia on
Legal Acts of April 3, 2002. One may argue that thie of law, outlined in Article 1
of the Constitution implicates such a review; esgcas many important aspects of
legality are encompassed in the Law on Legal Astish as the hierarchy of norms or
the delegation of legislative powers. However, @ew of a law in respect to all
existing legislation may open a wide field of indaktion, especially as older
legislation prevails over newer legislation, apugtited by Article 24 par 3 of the Law
on Legal Acts.

If indeed all regulations in conflict with the Laan Legal Acts may potentially, if

they are newer laws, be invalidated, the path @blei new legislation may be
restricted, hence blocking necessary regulatiomolild be helpful to analyze whether
this concern is justified by pertinent case laviref Constitutional Court. However, if
the Constitutional Court exercises a certain —dgip+ restraint, no practical problems
are to be expected in this respect.

HIERARCHY OF NORMS

The Armenian legislative system gives priority aws passed earlier over more recent
legal norms. This concept forces the legislataransider possible overlaps with other
laws when drafting, debating and adopting legistgtialso, in order for new
legislation to really change the legal situatiofi, ralevant older laws must be
amended accordingly.

This system has the obvious advantage that it $oitee legislator to be more careful
when adopting new laws. In this respect, the relepeovisions are clearly superior to
clauses found in other legal systems, such as, "alfj.existing norms not in
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compliance with this law are null and void". Theefal insertion of amendments into
existing legislation is key to ensuring legal ciertya

One might ask, however, whether problems arise wihetegislator simply overlooks
an existing rule; in consequence, the new ruleckvimight be important, will not
apply if it contradicts an older rule. There areceptions to this rule, such as
Article 24 par 9 of the Law on Legal Acts attrimgipriority of a more detailed rule
over a more general rule, and Article 24 par 7hef Law on Legal Acts attributing
priority of a more beneficial over a less beneficide. However, the legal questions
arising from this system may be quite complex. kerranalysis should show whether
such problems also exist in practice.

LEGISLATIVE STYLE

In the course of this Preliminary Assessment, anfsaction of the existing Armenian

legislation has been considered. A first impressioas that legislation appears to set
high standards for legislative drafting. The teros®d in legal texts are coherent;
rigorous logic is applied whenever possible (e.§em describing the hierarchy of
laws in Article 24 of the Law on Legal Acts and iai¢ 8 seq. of the Law on Legal

Acts). The legal texts consulted provide informatmn different aspects of the law-
making process considered in this Preliminary Assest, and certain exceptions
have been noted (e.g. the procedure of the se@ading according to Article 67 of

the Rule of Procedure or the norms on referendum).

The legal texts are likewise vedense As pointed out before, this helps to answer
many potential questions concerning the legislatpm@cess. However, dense
legislative texts tend to be overburdened with itke{aee e.g., Article 21 par 8 of the
Rule of Procedure (italics added): "The Staff sipativide the Standing Committees
with the acts, adopted by the President of the Blepwy the National Assembly, by
the Government, by the Constitutional Coartd with the newspapers of the Republic
of Armenid.) Some are probably superfluous, such as ArGélgpar 7 of the Rule of
Procedure: "If there is a break during the disarssif the subject, the discussion shall
be taken further after the break from the poinwais interrupted”, or Article 67 par 2
of the Rules of Procedure: "The amendments to thi w or the package of drafts
shall be made in the font different from the fohtlwe text of the draft”. Such details
make legislation difficult to read and quite rig&lg. in case of technological changes,
many details of internet publication will need te &mended. It is also possible that
practice will simply find new ways of operating, mh means that the law will no
longer be applied in all its details anymore.

Dense legislation is also prone to be contradictorgome points. When preparing

this Preliminary Assessment, it was at times diffito analyze those areas that are
regulated by more than one law or by more thanmoegision of the same law (one

example for this is what exactly happens after fite# reading of a law has taken

place).
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Practical analysis should go into the question tiether the problems described
above seriously affect the Armenian legal systena inegative manner or whether
practice easily copes with the high density ofs&gion.

SECONDARYLEGISLATION

The law reserves many fields of public and priVi#te for legislative activity. This
reinforces the democratic legitimacy of regulatiblowever, it may also overburden
the legislator. Practical analysis should go irte tjuestion of whether legislative
power is delegated in practice, especially in lightArticle 9 par 4.1 of the Law on
Legal Acts stating that all questions regarding éercise of rights of natural and
legal persons shall only be regulated by law. thsdelegation does not take place (or
is very limited), the actual workload of the legislr might need to be subjected to
further scrutiny.

CONCLUSIONS AND RECOMMENDATIONS

67.

68.

69.

70.

MAIN FEATURES OF THEARMENIAN LEGISLATIVE PROCESS

When analyzing the Armenian legislative proces&lyurased on legislative and legal
sources, as happened in this Preliminary Assessiienigeneral impression is that
within the National Assembly, this process is swifit highly formalized. There are
many rules that impose deadlines. The Governmemires involved in the legislative
process in the National Assembly, by being ablerdspond to parliamentary
initiatives and as the "author" of draft laws. stpossible that the majority of laws
stem from governmental initiatives.

Many areas of regulation are reserved for laws, ithconfirmed by the relatively high
density of legal norms used for this analysis. Woekload in the National Assembly
Is possibly quite high — which would explain theeddor a highly formalized process.

The Armenian legal sources correctly acknowledgeirtiportance of the preparatory
work for draft laws. There are many requirementsidg to enhance legislative
guality. The laws also foresee quality checks witthe Government and between the
National Assembly and the Government. RIA and csadkiety consultations are
prescribed by law. These instruments, howevernatdocused on particular areas of
importance but apply to all laws and may suffeams as the legislative process as a
whole — from rigid time limits.

While taking into consideration the possibility mdtentially different outcomes when
assessing the lawmaking practice (as opposed tp thel legal framework), and
possible misunderstandings due to translation €rame may condense this picture
and the preliminary remarks made beforehand to éhnsuing five primary
recommendations.
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TIME LIMITS

The National Assembly may consider rendering thadtiees in the legislative
process more flexible. If every draft law withinetiNational Assembly needs to be
completed within the same — short — time limit dehce has the same importance,
the National Assembly may have difficulties primiihg those draft laws that it
considers urgent and/or significant. The rules ofcpdures should provide the
possibility of extending time limits, and shouldepcribe consequences if the
deadlines are not met.

ABROGATED OREXTENDED PROCEDURE

The National Assembly may consider whether the séegeslative procedure is

appropriate for every draft law. If indeed the Amian legislator is very active, it is

questionable whether three readings and an extersighange of drafts, comments
and opinions are necessary in all cases. If a dsafif minor importance and is

undisputed in substance, an abrogated procedurebmagonsidered. On the other
hand, the use of further parliamentary instrumentsy be considered for highly
complex legislation. A "free" debate on a draft law a conceptual discussion
beforehand may help MPs concentrate on key quesaod may prevent extensive
legal drafting that will not survive a debate ie tHational Assembly.

PARLIAMENTARY COMMITTEES

The National Assembly may consider whether parli@iary committees should be
assigned a more active role in shaping legislatespecially whether parliamentary
committees may initiate legislation and whetherythmay request additional

information on draft legislation from the Governmebinder the current system,
committees play a (possibly important but) maingaative role. If the National

Assembly wishes to strengthen its role vis-a-vis @overnment, experiences from
other European countries show that it could doesi by strengthening the role of the
parliamentary committees.

FOCUSING ONREGULATORY IMPACT ASSESSMENT ANDCIVIL SOCIETY
CONSULTATION

The National Assembly and Government may considending on in-depth RIA and
civil society consultations only with regard to firaws of high importance and those
regulating specific aspects of a draft law. Therentr application of these instruments
seems too broad. A more focused use of these noaysincrease the quality and the
effectiveness of RIA and civil society consultagorif a focused application is
envisaged, the law should specify the procedure delecting draft laws for
submission to RIA and civil society consultationmsd avhich aspects of a draft law
should be subjected to an in-depth RIA.
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FOCUSINGLEGISLATION

The National Assembly and Government may consideether laws (primary
legislation) are indeed reserved for "the most ifigant, typical and stable social
relations” (Article 9 par 3 Law on Legal Acts) ohether its use is too extensive.
Currently, legal provisions require a wide rangeagfics to be regulated by law (see
Article 9 par 4 of the Law on Legal Acts) and faresonly limited possibilities of
delegation to secondary legislation. It is, of sayrfully understood that measures
delegating certain topics to secondary legislatrarst give due consideration to the
rule of law and constitutional requirements, pafac when restricting fundamental
rights and freedoms.
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ANNEX 1: OVERVIEW OF THE PROCEDURES ANDINSTRUMENTS WHEREBYLEGISLATION IS
PREPARED DRAFTED, ADOPTED ANDPUBLISHED

1. CONSTITUTIONAL POWERS

1.1 Overview

3. Re-adoption and request for promulgation

2. Request for new deliberation
e

Constitutional review of laws
1. Transmission of new legislation (art. 100" Const.)
(art. 552 and art. 71-72 Const.)
National President Constitutional
Assembly — —> | Court
Dissolution Appointment of
(art. 552 & art. 74 Const.) four members 4
\ 4 AN (art. 5510 Const.)
4 A E
Consultation ®
Confidence of majority g‘
m (art. 55¢ Const.) m 3
i Program i a Appointment of
—_— five members
E (art. 74.1 Const.) E 3 (art. 83' Const)
Draft legislation and ) [y
? motion of confidence Appointment ? e
E (art. 75 Const.) (art. 55% Const.) E W
= - ":,'
% | | Prime Minister gl ¢
& | | Government & 2
Citizens
1. The above overview depicts the basic political iingbns and their interaction.

Roughly speaking, the political system can be diesdras aresidential systenwith
similarities to the system in place in France. Martgractions between the National
Assembly and the Government are orchestrated aacs@sn by the President. The
Constitutional Court bears resemblance to the USene Court, being composed of
nine members and endowed with powers of full ctutsbnal review (seenfra
pars. 56-60).

2, The citizens' main basis for democratic participais their right to elect the President
and the members of the National Assembly over @ ywars’ period, as envisaged in
Articles 50 par1 and 60 par 2 of the Constitutidgfurthermore, referendum is
mandatory for constitutional amendments (Articld 1&f the Constitution) and
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possible for laws upon request of the National Addg or the Government (Article
112 of the Constitution.).

1.2 The President

The President appoints the Prime Minister and tbee@ment. Article 55 par 4 of the
Constitution envisages that the President "shallthe basis of the distribution of the
seats in the National Assembly and consultatiotd Weh the parliamentary factions,
appoint as Prime Minister the person enjoying awmrice of the majority of the
Deputies and if this is impossible, the Presiddrnthe Republic shall appoint as the
Prime Minister the person enjoying confidence o tmaximum number of the
Deputies". The President appoints the other Mirssbased on recommendations of
the Prime Minister.

The President may dissolve the National Assembii/fdils to approve the program
of the Government twice within two months (Arti&B par 3 of the Constitution in
conjunction with Article 74.1 of the Constitutiorfle or she may also dissolve the
National Assembly on recommendation of its Chairroaithe Government if it fails
“to resolve on a draft law deemed urgent by the géesoment” or in other cases of
inactivity (Article 74.1 par 2a of the ConstitutjorDissolution is prohibited during a
state of martial law or state of emergency, or oacempeachment procedure has
been initiated against the President (Article 683af the Constitution).

1.3  The National Assembly

The National Assembly is composed of 131 membedsiarelected for five years
(Article 63 pars 1 and 2 of the Constitution). Margof the National Assembly work
on a full-time basis (Article 65 of the Constitutjo They may only be accused of a
crime or detained with the consent of the Natiokedembly, unless caught in the act
of committing a crime (Article 66 pars 3 and 4 loé tConstitution).

The National Assembly passes laws and resolutignsidjority vote, provided that

half of the members have participated in votingtigde 71 of the Constitution; some
exceptions are provided in Article 111 of the Cdosbn for the procedures for

adopting and amending the constitution). The lpassed by the National Assembly
may be subject to a presidential veto which mayoliercome by the National

Assembly with the majority votes of the total numbé&Deputies (Article 72 par 1 of

the Constitution).

The National Assembly also oversees budget exetatnnl usage of loans received
from foreign countries and international organizas (Article 77 par1l of the

Constitution, for the indirect supervision via t@®ntrol Chamber, an independent
budgetary oversight body, see Article 83 par 4 & Constitution). It may submit

questions to the Government and express its laatoonfidence in the Government
with a majority vote of the total number of membgasticles 80 and 84 par 1 of the
Constitution).
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1.4 The Government

The Government shall "develop and implement theeahtim policy" (Article 85 par 1
and Article 89 pars 4-7 of the Constitution). Ibsuts its “program” to the National
Assembly for approval (Article 89 par 1 of the Ciitogion; see als@Article 74.1 of
the Constitution for possible consequences of tepeaejectiod) and appoints
regional governors (Article 88.1 par 1 of the Cdnsibn).

The major functions of the Government are defimediticle 75 of the Constitution.

It is authorized to propose legislation, it may té&enine the sequence of the debate
for its proposed legislation and may demand they tie voted only with amendments
acceptable to it". It may also put forward a motafrconfidence in conjunction with
proposed legislation; the draft law will then beeneed accepted unless one third of
the total number of members of the National Assgnhiing forward a draft motion
of non-confidence within twenty-four hours. Thisopedure may only be applied
twice during each session of the National Assembly.

The Government is led by the Prime Ministexed Articles 86 and 87 of the
Constitution), who is appointed by the Presidenttba basis of support by the
National Assembly (Article 55 par 4 of the Condiin, seesupra par 3). The
President also appoints the other ministers onmneaendation of the Prime Minister
(Article 55 par 4 subpar 2 of the Constitution; getcle 85 par 3 of the Constitution
for the appointment of a Deputy Prime Minister).

1.5 The Constitutional Court

The Constitutional Court is a specialized courtdonstitutional review. It enjoys full
independence (Article 94 par 1 and Article 87 @& @onstitution). Its nine members
are elected by the National Assembly (five members) by the President (four
members). They may not be removed and hold thdiceofuntil the age of 65
(Article 96 of the Constitution).

The Court "shall administer the constitutional jcest (Article 93 of the Constitution,
seeArticle 100 of the Constitution for a more detdilest of tasks), and determines
the constitutionality of lawssge infrapars 56-60).

7 Article 74.1 of the Constitution vests the Prestdeith the right to dissolve the National Assemiblthe latter

fails to approve the Government’s program twiceticcession within two months. The National Assembly
may also be dissolved upon the recommendation efCthairman of the National Assembly or the Prime

Minister if the National Assembly fails within treenonths to resolve on the draft law deemed uriggtihe

Government’s decision or in case when during trssise no sittings were convened for more than three
months or the National Assembly fails to adopt sohgtion on issues under debate for more than three

months..
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2. LEGISLATIVE PROCESS: LAWS
2.1 Definitions

13.  The definitions of laws and other legal acts, adl w&® many of their material and
procedural requirements are to be found inlthes of the Republic of Armenia on
Legal Actsof April 3, 2002 (hereafter, “the Law on Legal &Gt It defines "laws" as
a subcategory of legal acts, stemming from theddati Assembly of the Republic of
Armenia (Article 4 par 1 and Article 9 par 1 of thaw on Legal Acts, in conjunction
with the Article 62 of the Constitution). According Article 2 par 2 of the Law on
Legal Acts, a law must be normative (in contragntbvidual and internal legal acts),
meaning that it must contain at least one legahndrhe term legal norm itself is
defined in Article 2 par 4 of the Law on Legal Aets a "rule of conduct adopted by
the people of the Republic of Armenia, state oalaelf-government bodies within
the scope of their authority and in cases estadidly law and pursuant to procedure
established by this Law, which is of temporary errpanent character, is designed for
one-time or repeated application and is mandatmrgveryone or selected categories
or persons (but not selected individuals)." Lawsy/rhave the form of codes, which
“in a systematized and structured fashion statesrdundamental norms of the law
regulating similar social relationss¢eArticle 9 par 5 of the Law on Legal Acts).

14. A law may concern any legal relations but is destrio "regulate the most
significant, typical and stable social relation&tt{cle 9 pars 1 and 3 of the Law on
Legal Acts). As a concrete expression of the ppilecof the rule of law guaranteed in
Article 1 of the Constitution, only laws may restrconstitutional rights (under certain
strict conditions,see Article 43 of the Constitutich). More specifically, Article 9
par 4 of the Law on Legal Acts lists areas whicly i@ regulated only by law such as
restrictions on rights and freedoms of natural éeghl persons, including taxes,
business regulation, sanctions and liabilities;tedas and referendum, state spending,
political parties, and the federal organizationldgation of powers is possible under
the premises of Article 9 par 4.1 of the Law on déleycts Gee infrapar 60 seq.).

15.  Article 3 of the Law on Legal Acts provides thataav as a legal act must satisfy
various general requirements such as public adoftyothe competent body as well
as respect of the hierarchy of norms and of lety&dechnique. All laws are subject
to drafting principles and quality measures (AdscP6-45 of the Law on Legal Acts).
The law — as any state action — must be in accosdavith basic constitutional
principles such as the rule of law (Articles 1 abhdof the Constitution), equal
protection and respect of human dignity (Articles dnd 14.1 of the Constitution),
judicial protection (Article 18 of the Constitutiprand respect of fundamental human

8 Article 43 of the Constitution provides that @éntfundamental human and civil rights and freedomay be
temporarily restricted only by the law “if it is oessary in a democratic society in the interestsatibnal
security, public order, crime prevention, protectiaf public health and morality, constitutional trig and
freedoms, as well as honor and reputation of othemd that these limitations may not exceed thepsco
defined by the international commitments assumeAroyenia.
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and civil rights vested in the Constitution as vasdlin international treaties (Article 43
pars 1 and 2 of the Constitution). The law musb &ls in compliance with customary
international law (Article 21 par 2 of the Law oerdal Acts).

In the hierarchy of legal acts, laws are secorlth&) being inferior to the Constitution
only. All other legal acts must comply with the E\Article 8 par 2 subpar 2 of the
Law on Legal Acts). Within the category of lawswfaadopted by referendursee
infra par 47-53) are higher in hierarchy than ordinawd (Article 24 par 6 of the
Law on Legal Acts) and may only be amended by a referendum (Article 112
par 2 of the Constitution).

In cases where laws of equal standing conflict,alaer law prevails over the newer
one (Article 24 par 3 of the Law on Legal Acts)n@wer law, however, may establish
an exception from a more general rukex(speciali} (Article 24 par 9 of the Law on

Legal Acts). In its application by state and mupétiauthorities, the newer law also
prevails over the older one if it is more benefidar natural or legal persons
(Article 24 par 7 of the Law on Legal Acts). Rettbee effect of new legislation is

likewise permissible when improving the legal ssatdi an individual feeArticle 78

of the Law on Legal Acts).

2.2 Legal Initiative

The right to initiate the legislative process isteel in the National Assembly and in
the Government (Article 75 par 1 of the Constitatend Article 47 par 1 of Law of
the Republic of Armenia on the Rules of Procedurd¢he National Assembly of
February 20, 2002 (hereafter, “the Rules of Prom}see alsoArticle 48 of the
Rules of Procedure). The legal sources do not merdarliamentary committees as
possible initiators of law.

The decision-making process within the Governmefioile submitting a draft law is

subject to the Rules of Procedure of the Governnoérthe Republic of Armenia

(hereafter, “the Rules of Government Procedure®dsdlutions of Government are
adopted by a simple majority of the Ministers (Al&i49 of the Rules of Government
Procedure), with a casting vote of the Prime Menist necessary.

Draft laws (or a package of draft laws) must bensitied to the Chairperson of the
National Assembly (Article 50 par 1 of the Rules Rifocedure), by the initiator,
whether it is the Government or a Deputy of theidvetl Assembly. Article 47 pars 4
and 5 of the Rules of Procedure provide that ifnsitted by a Deputy, the draft law
shall be accompanied by a “substantiating noteégpmably an explanatory note)
concerning the adoption of the legal act, includinfprmation on the necessity to
adopt other legal acts in relation to the propasee] as well as proposed amendments
to current laws or a note confirming that the atopbdf additional laws or normative
legal acts in connection with the legal act in dgesis not required. Further materials
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and the names of the drafters are optional (Ardglgar 4 subpar 2 subpar 1 of the
Rules of Proceduf.

In addition to the above-mentioned materials, the/é&enment must provide for a
regulatory impact assessment (Article 47 par 4 aubh3) of the Rules of Procedure;
seepar 29) and "a summary sheet of comments and stigge€oncerning the draft
in question, its acceptance or non-acceptancehpsfet comments and suggestions by
the drafters], with substantiation of non-acceptantbe summary sheet shall also
include accepted comments and suggestions madbeircdurse of civil society
consultation” (Article 47 par 4 subpar 1 (4) of Reles of Procedure). These rules are
lex specialisto the more general provisions in Article 28 oé thaw on Legal Acts
specifying which documents shall be supplied alwittp draft normative legal acts.
Government must also provide a statement regattimegffects of the new legislation
on the state budget (Article 50 par 3c of the RofeBrocedure).

A special procedure applies if the Government combilegislation with anotion of
confidence in the Governmefithe legislative process is then abrogated inasahat

if the National Assembly does not immediately psg@ motion of no confidence,
submitted by no less than one third of the totahber of Deputies and subsequently
supported by more than half of the total numbeDeputies (Article 75 par 4 and
Article 84 par 1 of the Constitution), then the gowmental legislative draft is
considered adopted. Further discussion in the Rakidssembly will not take place;
the law is directly forwarded to the Presidentdmning 6ee supragar 9); it might be
asked what role the National Assembly plays whenRhesident executes his or her
veto powers. This procedure may be applied onlycdwiluring a session in the
National Assembly (Article 75 par 5 of the Conditin).

The "legal initiative" is the beginning of the lsfgitive process within the National
Assembly. The requirements in Article 47 of the é&ubf Procedure make it clear that
preparatory work must be done by members of theoNalt Assembly as well as of
the Government before submitting a draft law; amiative requires aformulated
proposal. A right to initiate the legislative prgsewith an unformulated proposal or a
concept note gee Article 27 par 2 of the Law on Legal Acts) requegt the
preparation of a draft by the Government or Partiarary committees or staff is not
possible (such a request may not be made in tine dba resolution, see Article 52 of
the Rules of Procedure).

2.3  Drafting and Preparatory Work

Drafting and preparatory work are regulated in @es 26-45 of the Law on Legal
Acts. Article 26 of the Law on Legal Acts readstthemislative drafting takes place
within the framework ofnormative legal act drafting plansdopted by the

9 The structure of Article 47 of the Rules of Prasedseems not to be fully coherent in the trandlatsion;

other paragraphs or subparagraphs may apply.
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Government and by the National Assembly — not piding legislation not included
in the plan; plans exist for the short (1-2 years) the long term (3 and more years).

There are no procedural rules on how a Deputy ef Nlational Assembly shall
prepare a draft law. The process within the Govemtnis regulated mainly in
Articles 18 and 19 of the Rules of Government Pdoce. Draft laws are submitted
for the Government's consideration through Minstar Deputy Ministers (Article 11
of the Rules of Government Procedure), encompasbkiagjcally the materials
necessary to submit the draft to the National Asder(Articles 11 and 18 of the
Rules of Government Procedure). Before being intced to the Government, the
draft law must be submitted for comments and olgastto the stakeholder Ministers
and the Minister of Justice (Article 18 of the Rule Government Proceduiaror!
Reference source not found.

Complex legislation requires @ncept notgArticle 27 par 2 of the Law on Legal

Acts). Article 27 par 2 of the Law on Legal Actsopides that it "shall contain a

description of the relations subject to regulataord the objectives of the act to be
drafted, key provisions thereof, analyze the exgmctonsequences of application of
the provisions to be drafted, and may include datere structure of the legal act".

The concept note is an internal document for theftehs, and is not subject to
approval by political bodies or experts.

Drafting is subject to the rules of legislativehrimue according to Articles 36-45 of

the Law on Legal Acts. They encompasater alia —'clear, exact and accessible
language” (Article 36 par 2 of the Law on Legal $)¢ta structure of chapters, articles
and paragraphs (Article 37.1 par 2 of the Law omadleActs), a concluding part

containing a list of other legal acts to be amenalettrminated (Article 37.3 par 3 of

the Law on Legal Actssee alsdArticle 24 par 3 of the Law on Legal Acts), proper
citation, and the avoidance of unnecessary repetitrticles 39 and 45 par 1-2 of the
Law on Legal Acts). Laws may not stipulate ruleatthannot be implemented or
where there are no legal consequences for non-imguitation (Article 45 par 3 of the

Law on Legal Acts).

Drafting work may be assigned to third partiescoséveral institutions by competitive
procedure (Article 27 pars 3 and 4 of the Law ogdleActs): the lawmaking body
may delegate preparation of alternative legal driaftexternal legal or natural persons
by announcing a call for bids for the winning drdftinding and public procurement
required for such delegation are regulated in AgtBO of the Law on Legal Acts.
Anybody may submit a draft law and may participatéhe further debate if the draft
law is properly brought into the legislative proedéy the Government or a member of
the National Assembly (Article 27 par 5 of the LawLegal Acts).

A draft law is subject to several quality checkggRlatory impact assessment (RIA)
is provided for in Article 27.1 of the Law on Legatts. It is defined as "the analysis
of potential changes resulting from the adoptioraaformative legal act, and in the
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case of a draft law on the state budget of the Blepof Armenia ". A RIA report
must contain the model applied, a timeline of apated consequences, and
comparative statistical analysis.

RIA is conducted by "national executive authorities determined by the
Government”. The RIA focuses on "estimated admiaisin-related expenditures on
the part of natural and legal persons in the afethe environment, social welfare,
health care, economy, including small and mediunsifasses, anti-trust, anti-
corruption, and budget". Further areas may be aedlypy the drafting body or third
parties.

Governmental draft laws are subjected to RIA befsubmission to the National
Assembly (Article 47 par 4 subpar 1 (3) of the Rutd Procedure) and draft laws
initiated by Deputies after the first reading inetiNational Assembly (RIA via
Government opinion, Article 27.1 par 1 subpar 2hef Law on Legal Acts). RIA must
be conducted within fifteen days (or five days ase the draft law has been adopted
in first reading (Article 27.1 par 3 of the Law dmegal Acts)). It seems that every
draft law is subject to RIA, irrespective of itsportance.

Also — as part of the RIA process under Articlel2df the Law on Legal Acts — civil
society consultation of the draft is provided for par 4 of this provision. Such
consultation takes place simultaneously to the 814 is designed to "raise awareness
of natural and legal persons on the draft normalégal act, as well as collecting
opinions and developing on their basis [...] reqaisdévisions to the draft normative
legal act". The draft law and related materials aulished on the internet;
stakeholder meetings, polls etc. are possible. ddresultation process must last a
minimum of fifteen days.

Articles 31 and 32 of the Law on Legal Acts provide expert legal evaluation of a
draft law by the Ministry of Justice. Legal evaloat means compliance with the
Constitution and other legal acts. It takes pldter @ahe first reading of the law in the
National Assembly if the law is submitted for omnito the Government or after
adoption if the law is sent to the President fgnature. In conducting the review, the
Ministry of Justice "shall enjoy independence arddoided solely by law". Expert
legal opinion has an (important) advisory functionly the Constitutional Court may
formally declare laws unconstitutional and voidndiistic evaluations as well as
other topical forms of evaluation are optional.

2.4  First Reading

A draft law properly initiated within the NationAlssembly must be addressed to the
Chairperson of the National Assembly who will witha two-day period forward the
draft to the Committees of the National Assembhge parliamentary factions and
MPs’ groups as well as the Government, unless tnefdment is the author of the
law (Article 51 pars 1a-1c of the Rules of Procejufhe Chairperson will forward a
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draft law if it is in compliance with Article 47 dhe Rules of Procedure, as the power
to circulate draft laws is vested in the Presideoicthe Parliament (Articles 18 par 1a
and 50 par 1 of the Rules of Procedwgee als@Articles 28 and 31 of the Rules of
Government Procedure for the relevant internal gowental procedure). The draft
law can also be submitted electronically (Articar 1 of the Rules of Procedure).

The role of a "preliminary review of draft legaltsitis conferred to the committees by
the Constitution (Article 73 par 2 of the Consiiba). Each draft law is assigned to
one Leading Committee. The number of standing cdteas is limited to twelve
(Article 73 par 1 of the Constitution). In the comiees, the political composition
"must reflect the quantitative ratio of factiongpdty groups and other Deputies not
included in a faction or a group” (Article 25 pard® the Rules of Procedure).
Committees have one secretary and three expertglA21 par 7 of the Rules of
Procedure). Their rules of procedure are regulatefirticles 26-29 of the Rules of
Procedure.

The Chairperson of the National Assembly appoingslieading Committee (Articles
30 and 51 par 1b of the Rules of Procedure) whietl snake an interfacing report by
rendering the conclusion of the Committee on thesitered draft law; it shall submit
its conclusions within thirty days of receipt ofetllraft law, but not before it has
received the Government's and National Assemblyf'st@onclusions (possibly

including conclusions on budgetary effects).

The National Assembly staff are held to submit ¢he=ports within twenty days after
having received a Deputy's draft law (Article 5Irgpha, 1b and 3 of the Rules of
Procedure). The report of the Leading Committeetrbesavailable at least two hours
before the beginning of a four-day plenary sesgfmicle 51 par 7 of the Rules of
Procedure).

The author of the draft law may participate in tiebate in the Committee (Article 28
par 4 of the Rules of Procedure). Members of Radist may submit proposals and
must be informed at least three days before thainge@rticle 28 par 5 of the Rules

of Procedure). The Committee may also organizeaairg (Article 32 of the Rules of

Procedure).

Draft laws should be debated in plenary sessionater than 30 days after the
conclusions of the Leading Committee (Article 54 paof the Rules of Procedure,
some exceptions apply in cases of constitutionarements and referendum). The
Government may consider a draft law of high pnorbuch a law must be debated
and voted for within two months of the opening bé tregular session (Article 51
par 6 of the Rules of Procedure). The Governmeny generally determine the
sequence of its draft legislation submitted to National Assembly (Article 75 par 2
of the Constitution). Priority decisions of the @owment may trump the 30 days-rule
of Article 54 par 1 of the Rules of Procedure, lais time limit only applies "if no
other procedure is envisioned in the present lawtigle 54 par 1 of the Rules of
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Procedure) — or in the Constitution. There is @smonstitutional rule giving priority
to the deliberation of laws remanded by the Pregid@rticle 72 par 2 of the
Constitution).

The first reading has the form of an initial debatel does not leave room for voting
on individual articles; it is mainly a decision @rhether the legislative process will
continue or not. It begins with a report of thetteu" - a Deputy (Article 50 par 2 of
the Rules of Procedure and Article 55 par5 of Bwles of Procedure), or a
Government representative (Article 50 par 3b of Rwdes of Procedure), also called
"main speaker", followed by the report of the seppéntary speaker, a representative
of the Leading Committee (Article 55 par 5 of thelés of Procedure), and possibly
reports by representatives from other Committeatidl& 55 par 5.1 of the Rules of
Procedure), an exchange of opinions, final speechtf®e supplementary speaker and
main speaker, and a vote (Article 55 par 4 of the® of Procedure in conjunction
with Article 64 par 1 of the Rules of Procedure).His/her final speech, the main
speaker (author) can either make changes to tliel@raand propose to pass the law
in second reading, or postpone the voting (ArtéAepar 2 of the Rules of Procedure).
In the latter case, the voting will be postponedl!uthe end of the next three-day
session in order to make the relevant amendmerttsetdraft law or the package of
drafts. If, after expiration of this time periody such vote takes place, the law will be
considered adopted without voting. The motion tespne law in second reading or
the proposal to postpone the voting must be supgdoy a majority of deputies
participating in the voting (a quorum is reached gmrticipation of half of the
deputies) (Articles 71 of the Constitution and &ldi60 par. 1 Rules of Procedure).

2.5 Second Reading

After the first reading, Government and Deputiesympeopose changes to the draft
law within a period of 14 days. The proposals al@ressed to the National Assembly
staff, who within 24 hours forwards these proposalthe author of the draft law and
the leading Committee (Article 66 par 2 of the Ruté Procedure). The author must
create a list of proposals and add his or her opiin them (information list). This

list must be forwarded to the Leading Committeeninit30 days (Article 67 par 1 of

the Rule of Procedure), which will in turn form apinion on the proposals. The
Committee’s conclusions must be transmitted to @mairperson of the National

Assembly within a period of 14 days in order to estiie the second reading
(Article 67 par 4 of the Rules of Procedure). Ocoramendation of the author of the
draft law or the Leading Committee, the Nationabé&mbly may adjust the schedule
(Article 67 par 5 of the Rules of Procedure).

The second reading basically follows the ruleshef first reading. Questions may be
raised only by authors whose proposals were indudethe information list dee

Article 69 of the Rules of Procedure). First, thenary votes on the whole text of the
draft law (with those suggestions which the autdeems acceptable). If this vote
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fails, each proposal is voted and decided on seggr@eeArticle 69 pars 5 and 6 of
the Rule of Procedut®).

43 However, there is at least one substantial exaep#ocording to Article 75 par 2 of
the Constitution the Government "may demand thedf{degislation is] voted only
with amendments acceptable to it", as regards l&mga proposed by the
Government.

2.6  Third Reading

44  After the second reading, the draft law is editgdthe author and the Leading
Committee within 30 days; changes in substanceatr@ermissible (Article 71 par 1
of the Rule of Procedure). The edited text alonthan information list outlining the
changes made is presented to the Chairperson datienal Assembly and put to a
third and final vote in the National Assembly (At& 72 of the Rules of Procedure); a
debate on individual provisions is not possiblewdwer, the author of the law may
take the draft law back to the stage of the secaatling and prepare a new
information list if it fails to receive the necesgaotes for adoption. If not, the draft
law is rejected and removed from circulation (Adi¢2 par 4 of the Rules of
Procedure)

2.7 Presidential Veto

45 The adopted law is transmitted to the Presidertiniien days (Article 72 par 5 of the
Rules of Procedure). Within 21 days (Article 55 paof the Constitution; Article 72
par 5 of the Rules of Procedure) the Presidentssitpe law or remands it with
objections and recommendations to the National ibbe

46 Remanded laws must be deliberated in the Natiosaébly as a priority (Article 72
par 2 of the Constitution); they shall be "includedhe agendas of the regular series
of sessions and the pending four-day sittings amdoist to extraordinary debate”
(Article 73 par 1 of the Rules of Procedure). Memshaf the National Assembly may
propose changes connected to the presidential reeoatations (Article 73 par 1 of
the Rules of Procedure). The procedure followstties of the first reading of a draft
law, except that a representative of the Presidewmt acts as the main speaker of the
law (Article 73 par 3 of the Rules of Procedura)lyothe presidential representative
may allow changes to the presidential amendmehtkelpresidential version of the
law fails to gather the necessary votes, the Natidssembly may adopt the law in its
original version (Article 73 par 8 of the Rules Bfocedure). The presidential veto
thus has onlylelaying effectThe National Assembly may pass the law again with
majority of votes in the National Assembly, prouddénat more than half of the total
number of Deputies has participated in voting (@e&s 71 and 72 of the Constitution)
— this is the generally applicable voting modehe National Assembly (Article 60

10 The wording of this provision appears to be difficfor understanding, although the difficulty magem
from the translation
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par 1 of the Rules of Procedure). A re-adopted nawst be signed by the President
within five days (Article 55 par 2 of the Constitut, Article 73 par 8 of the Rules of
Procedure).

2.8 Referendum

Laws may be subjected to popular referendum. Areefium on a law can be initiated
by the National Assembly or by the Government @etil12 par 1 of the Constitution
and Article 8 par 1 of the Law on Referendum) —rmittby the President.

The Government may introduce a referendum on ita tegislation only with the
consent of the National Assembly; Article 8 parfihe Law on Referendum speaks
of "approval of the National Assembly": "[w]ithinvb days after receiving the draft
law introduced by the Government, the PresiderthefRepublic introduces the draft
to the National Assembly to receive the approvahefNational Assembly to submit
it to referendum.”. There is no reciprocal requieanthat a call for a referendum by
the National Assembly requires the consent of thee@ment.

Time-wise, the referendum is possible after "app@\the draft law according to the
Law of the Republic of Armenia’s 'National AssemBlyles of Procedure™ (Article 8
par 2 of the Law on Referendum), by the Nationadefsbly. In case of a presidential
veto, the National Assembly may even "approve"|#ve after such a veto has been
declared. However, the procedure provided for itickr 8 pars 3-6 of the Law on
Referendum appears to be similar to the one ofytmeral presidential veto against
draft laws §ee suprapars 45-46), which indicates that a decision & National
Assembly on a referendum may only take place #fieithird reading of the law, but
not on a law remanded by the President.

A referendum requires the majority vote of the ltotamber of Deputies (Articles 111
par 2 and 112 par 1 of the Constitution). A law mited for referendum to the
President may be remanded by the President forangiation within 21 days
(Article 8 par 3 of the Law on Referendum). The ibla@l Assembly may insist on a
referendum by two thirds of the total number of Digs of the National Assembly
(Article 8 par 4 of the Law on Referendum).

The referendum has to be called by the Presidetfirv21 days after the National
Assembly has requested, approved or confirmedetieeandum (Article 8 par 7 of the
Law on Referendum). It shall take place not eathan 45 days and not later than 60
days after the publication of the President's dediee law must be published at least
30 days before the referendum takes place (A8icgars 8 and 9 of the Law on
Referendum).

The referendum process is mainly in the hand ofisgbeommissions (see Articles 9-
16 of the Law on Referendum).The political progeseceding the vote is reserved to
citizens, parties and non-governmental unions ¢ht20 par 1 of the Law on
Referendum). They may also observe the voting pmd®gether with international
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organizations, representatives of foreign countaied NGOs (Article 22 of the Law
on Referendum). Campaigning of government entiggsrohibited (Article 20 par 5
of the Law on Referendum).

A draft law passes the referendum when it receoxes 50% of the votes by more
than one fourth of the registered voters (Articl® bf the Constitution). The outcome
of the referendum is subject to appeal to the Guorisinal Court (Article 100 par 3 of
the Constitution).

2.9 Publication

A new law is published by the President (Article p&r 2 of the Constitution,
Article 73 par 8 of the Rules of Procedure). Pwdilan is mandatory (Article 48 par 1
of the Law on Legal Acts). New laws are to be foundhe Official Bulletin (see
Articles 62 and 64 of the Law on Legal Acts foraiks).

A law comes into force as specified therein (AgidB par 2 of the Law on Legal
Acts) or, if such a provision missing, 10 days afteblication if the law concerns
obligations and status of legal and natural perg@mscle 46 par 2 subpar 3 of the
Law on Legal Acts).

2.10 Judicial Review

Adopted laws are subject to judicial review. Then&dutional Court determines the
compliance of laws with the Constitution (Articl®@ par 1 of the Constitution). The
Constitutional Court provides for constitutionaliew of the law itself ("abstract
review") as well as for the law applied in a specifase. The former process shall be
initiated by state bodies, the latter is open togte parties (Law of the Republic of
Armenia on the Constitutional Court of June 1, 2@B6reafter, "the Law on the
Constitutional Court"), see especially Articles &3,).

Articles 100 and 101 of the Constitution envisdugg the abstract review of laws can
be initiated —inter alia — by the President, one-fifth of the deputiesief National
Assembly, the Government, and the Human Rights'edr concerning laws
allegedly infringing human rights. Article 68 parof the Law on the Constitutional
Court provides for some guidance as to how the @atisnal Court should approach
these cases, such as considering the time of adopiie necessity of the protection of
fundamental rights, the principle of separatiompoivers, or the necessity of ensuring
the direct application of the Constitution. Artiéé of the Law on Legal Acts, which
concerns the interpretation of a legal act, alsgiep. The Constitutional Court may
invalidate the challenged law or parts of the laee( Article 68 par 8 subpar 2 of the
Law on the Constitutional Court). In case of ingation, Article 68 par 10 of the Law
on the Constitutional Court provides that individ@&ts based on that law shall
remain in force; however, acts on criminal sandi@nd administrative liability
matters may be revisited (Article 68 par 13 of tiaev on the Constitutional Court).
Article 102 pars 2 and 3 of the Constitution stidtat invalidation enters into force
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immediately after the Constitutional Court decisibot also that this may be
postponed if severe consequences are expecteldef@ublic (see Article 68 pars 15-
17 of the Law on the Constitutional Court for distai

A review of the constitutionality of laws, when dipp in a specific case, may be
initiated not only by the aforementioned stateiingons (Article 68 par 1 of the Law
on the Constitutional Court) but also by citizeas: application to the Constitutional
Court may be lodged by "every person in a specdise when the final judicial act has
been adopted, when the possibilities of judiciatgction have been exhausted and
when the constitutionality of a law provision agpliby the act in question is being
challenged" (Article 101 par 6 of the Constitutior§uch a complaint must be
submitted to the Constitutional Court no later ts@amonths after the exhaustion of
all other legal remedies (Article 69 par 5 of theasLon the Constitutional Court). The
National Assembly acts as respondent as the batyattopted the disputed legal act
in such proceedings (Article 69 par 3 Law on the&ibutional Court).

In the case of individual complaints, the procegdirstart with an admission
procedure (Article 69 pars 6-10 of the Law on thenslitutional Court; see also
Articles 30-32 of the Law on the Constitutional @uThe procedure before the
Constitutional Court is regulated in Articles 35-67the Law on the Constitutional
Court. Parties have access to the ConstitutionairtGomaterial regarding the case
(Article 47 par1 of the Law on the Constitution@burt). Hearings are public
(Article 22 of the Law on the Constitutional Countyith some limited exceptions
(Article 22 par 3 of the Law on the Constitutio@urt).

The examination by the Constitutional Court cleanigludes a review of basic legal
principles as well as fundamental rights guarantégd the Constitution Sge
Articles 1-44 of the Constitution). A law which igconsistent with these
constitutional rights will thus be declared whaotly partly invalid. However, it is less
clear whether infringements of one law by anotlaer may also lead to invalidation.
Such a conflict may especially arise with respecthie many rules in the Law on
Legal Acts. One may argue that the rule of law i(dtl of the Constitution)
implicates such a comparative legal review; esfigcgéa many important aspects of
legality are encompassed in the Law on Legal Astish as the hierarchy of norms or
the delegation of legislative powers (sagrapar 14. However, the obligation to
review a law with respect to all existing legisteiti may open a wide field of
legislation for invalidation, especially as, in easf conflicting legislation, legislation
passed earlier prevails over newer legislationi¢het24 par 3 of the Law on Legal
Acts).
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3. LEGISLATIVE PROCESS: THE CONSTITUTION, SECONDARY
LEGISLATION, INTERNATIONAL TREATIES

3.1 The Constitution

Revision of the Constitution requires a referendwhich may be initiated by the
President or the National Assembly (Article 111 paof the Constitution). The
processes for the adoption of a completely new tdtatien and for constitutional
amendments are practically identical. The procedgkewise similar to the one for
referendum on laws (seeprapars. 47-53).

As with the process for laws, the President mayp aeid remand a draft constitutional
provision to the National Assembly (Article 111 p&rand 3 of the Constitution); his
or her veto may be overcome by the National Assgrbltwo thirds of the total
number of members of the National Assembly (Artitld par 4 of the Constitution,
see alssuprapars 45-46). Proposals of the President requéeenthjority of the total
numbers of members of the National Assembly betbey may be submitted to a
referendum (Article 111 par 5 of the Constitution).

Article 1 (rule of law), Article 2 (democracy) ardticle 114 (safeguarding provision)
of the Constitution are exempt from any possiblgisien (Article 114 of the
Constitution and Article 4 par 2a of the Law on &efhdum). Article 4 pars 2b-2c of
the Law on Referendum extend this restriction testies of prolonging or reducing
the powers of incumbent President and incumbentoNat Assembly as well as
incumbent state and local self-governing bodiesl tan" issues related to human and
citizens' rights, freedoms and obligations, themglation or restriction of
constitutional guarantees providing their implenaéion, as well as issues directly
bestowed to the exclusive competence of stateauad $elf-governing bodies."

3.2  Secondary Legislation

The National Assembly, the President, the Governmaed other state bodies may
adopt normative legal acts, i.e. regulation ondile-legislative level. Such regulation
must not concern areas which are reserved to pyitaas (Article 9 par 4 of the Law

on Legal Acts); it has to remain "within the lim#gpressly provided for by law" and
may not contain additional restrictions of right§ matural persons or contain
additional obligations.

Apart from laws, the National Assembly may passolutions(Article 4 par 1 and
Article 12 of the Law on Legal Acts). In contrastgulations passed by the President
have the form of a decree (Article 56 of the Cdosbn and Article 13 par 4 of the
Law on Legal Acts), while regulations passed by @Gm/ernment are issued in the
form of resolutions (Article 14 par 4 of the Law begal Acts). In the legal hierarchy,
decrees may not contradict laws and resolutionshefNational Assembly, while
resolutions of the Government may not contradiatsigpassed by referendum, other
laws, resolutions of the National Assembly and desrof the President (Articles 12-
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14 of the Law on Legal Acts). This leads to thédwing top to bottom hierarchy: the
Constitution, laws passed by referendum, laws,luésas of the National Assembly,
decrees of the President, and resolutions of theefdment.

33 International Treaties

The President is responsible for international ti@hs (Article 55 par 7 of the
Constitution). He/she recommends internationakigsdor ratification to the National
Assembly (Article 81 par 2 of the Constitution). tiReation by the National
Assembly is required for treaties, that "are ofitpzdl or military nature or stipulate
changes of the state borders”, "relate to humahntsjgireedoms and obligations,
"stipulate financial commitments for the RepublicAsmenia”, or lead to legislative
activity (Article 81 pars 2a-2d of the Constitutjo®ther agreements can be directly
concluded by the President (Article 55 par 7 of@mastitution).

International treaties, as well as customary irgtomal law, are directly applicable

legal sources in Armenia (Article 21 par 2 of theLon Legal Acts). In the hierarchy

of laws, international treaties have the same |exgebther legal acts issued by the
body signing or ratifying the treaty in questionrtiéle 21 par 4 subpar 1 of the Law

on Legal Acts). In case of conflict between a naloand the international rule

adopted by the same body, international law pre\&itticle 21 par 4 subpars 2 and 3
of the Law on Legal Acts).
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ANNEX 2: THE BASIS FOR OSCE/ODIHR's LAWMAKING REFORM
ASSISTANCEACTIVITIES

In the transition countrids, efforts to improve the quality and the effectiges of their
legislation have been assisted in a sporadic aagmfentary manner with a variety of
understandings of the notions involved, and a wigmlogy of activities associated with
these notions. Little work was done in terms of ods for supporting these efforts, whilst
considerable resources have been devoted to theinguior strengthening of institutions
involved in law-making. The most comprehensiveerait to take stock of law drafting
practices in selected countries and to point outiat issues to be considered when creating
or reviewing regulations on law drafting was cortddcunder the SIGMA programi a
joint initiative of the European Union and the Qrgation for Economic Co-operation and
Developmenk3. Created in 1992 with a focus on EU candidate coesdf, this programme
has provided support to decision-makers and puatiministrations in their efforts to
modernize “public governance systems.” Within tbierall framework, a project aimed at
helping the countries to improve their law draftimgthodology and techniques was launched
in 1996'5. Efforts to improve the quality and the effectiesn of legislation have also been
supported, though on a lesser scale, by the CoohEilirope’s Law-making Projekét

For long, the primary focus of OSCE/ODIHR’s assist&a was on providing ad hoc legal
advice on individual pieces of legislation, whea firocess of their drafting and consideration
was ongoing. While doing so, OSCE/ODIHR recurrenthyed that some of the shortcomings
identified in the texts found their cause in thenmer in which the legislative process was
managed or regulated. Therefore, specific recomatents related to procedural matters,
including mechanisms for making the process maaasyarent and more inclusive or for
monitoring the implementation of legislation, haxeen made to the legislators with varying
degree of success. Experience has shown that tis¢ effective laws are the result of a
legislative process, which is managed in its etytireperates on the basis of a set of
comprehensive, uniform and coherent rules, armvallfor consultations with those to be

11 The term “transition country’ broadly refers hee countries undergoing a comprehensive process of
political and/or economical transformation.

12516MA - Support for Improvement in Governance &ahagement in Central and Eastern Europe.

13 For more information on this programme, refer to:

2006)

14 Ten of the countries with which SIGMA has been kirg on law drafting and regulatory managementassu
since 1996 are now EU Member States. Since 200IPtbgramme has been assisting countries of the
Western Balkans in building their public instituteband systems in the framework of the Stabilisatind
Association Process (SAP) agreed with the EU.

15 siIGMmMA Paper No 18l.aw Drafting and Regulatory Management in CentratleEastern Europ€1997) -
OECD.

16 For more information on this project, refer tdittp://www.coe.int/T/E/Legal_Affairs/Legal_co-
operation/Law_makingflast visited 15 March 2006)
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affected by the legislation or responsible forpteper enforcement. There was an obvious
need to look beyond individual pieces of legislatiand interview those involved in the
process with a view to getting an overall pictufeagparticular country’s entire legislative
process, including the structure and interactiothefinstitutions involved. In this endeavour,
particular attention was to be given to the conaaptiegislative transparency’, which is
specifically referred to in two key OSCE documéntsand to take into consideration
recommendations or special interests manifestedisoussions that took place in OSCE
Human Dimension Implementation Meetings in 2002)32and 2004 as well as at the 2004
Human Dimension Seminar on Democratic Governanogog these recommendations, it is
worth recalling the followindg:

a. Access to laws and legislative documents, inclugngary and secondary
legislation, court rulings, draft laws and legislatagendas, should be ensured.

b. Legislative proceedings should be open to the publi

c. Legislative transparency should be fostered atlealels of governance,
including local self-governance.

d. Public consultation should be an indispensable ehtrof legislative process.
Both legislatures and the executive branch shouldto@age public
consultation.

e. Parliamentary proceedings, including committeestmgg, should be open to
the public.

f. Minutes and records should be entirely availablthéopublic. Reading rooms
and internet could be used to this end.

g. The ODIHR’s legislative assistance work should gagater attention to the
underlying attitudes and factors that affect they Meaws are prepared and
drafted and should place more emphasis on promettizgn participation in
the political process besides elections.

h. The OSCE’s work with legislatures should be expdndé\n inventory of
standards related to structures, procedures andtiges of democratic
parliaments should be developed.

I. To promote strengthening of democratic practicethiwiparliaments of the

17 Among those elements of justice that are essewatitiie full expression of the inherent dignity afdthe
equal and inalienable rights of human beings arg (egislation, adopted at the end of a public prhoes,
and regulations that will be published, that beithg conditions of their applicability. Those texidl be
accessible to everyorigparagraph 5.8, Document of the CopenhagentiMgef the Conference on the
Human Dimension of the CSCE, 1990)eYislation will be formulated and adopted as thsult of an open
process reflecting the will of the people, eitheectly or through their elected representatiVésaragraph
18.1, Document of the Moscow Meeting of the Confeszon the Human Dimension of the CSCE, 1991).

18 These recommendations are extracted from thenatigiocuments.
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participating States, the OSCE should assist viighdevelopment of rules of
procedure and legal frameworks.

j. The ODIHR should provide assistance to particigpt8tates with regard to
law drafting in a decentralized state structurethwibcus on specifics of
enforceability issues at the local level.

The purpose of a comprehensive assessment of whaaking system assessment is to
collect, synthesize and analyze information witfffisient objectivity and detail to support
credible recommendations for reform in the areguastion. Information for the assessment
is collected through semi-structured field intewsewith pre-identified interlocutors, as well
as through compiling relevant domestic legislatamal regulations. The field interviews are
preceded by the sending out of questionnairesatantiended interlocutors in order to provide
a better overview of the purpose and scope of igieand to allow time for preparation. The
interviews aim at gathering information on the maares and practices in place, as well as on
the international assistance efforts in this atated areas.

The information gathered through field interviewsdahe collection of domestic laws and

regulations is then analyzed in the light of geltgraccepted international standards in

relation to legislation. There are two types ohsftad in particular which are relevant to the
current assessment: ‘system standards’, i.e. #dredatds expected of law making systems,
and ‘standards for regulatory instruments’, i.e standards expected of individual legislative
instruments themselves. The former encompass:

Coherence, consistency and balance between competiicies;

Stability and predictability of regulatory requirents;

. Ease of management and oversight, and responsg/empslitical direction;
. Transparency and openness to the political levétanhe public;

. Consistency, fairness and due process in implerienta

. Adaptation to changing circumstances.

The latter encompass:

. user standards, e.g. clarity, simplicity and adbdgy for private citizens;

. design standards, e.g. flexibility and consistemgth other rules and international
standards;

. legal standards, e.g. structure, orderliness, diieafting and terminology, and the

existence of clear legal authority for action;
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. effectiveness standards, e.g. relevance to clasfined problems and real-world
conditions;
. economic and analytical standards, e.g. benefit-casd cost-effectiveness;

measurement of impacts on business, competitivemessrade;

. implementation standards, e.g. practicability, i@/, enforceability, public
acceptance and availability of necessary resources.
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