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. INTRODUCTION

1. The “Best Practices for Roma Integration (BPRI)j&sti (information on the
project: http://bpri-odihr.orgy is a regional OSCE/ODIHR project in the
Western Balkans that was initiated in January 20ts2aim is to contribute to
the integration of Roma in the region, namely inbalia, Bosnia and
Herzegovina (hereinafter “BiH”), the Republic of datia, the former
Yugoslav Republic of Macedonia (hereinafter “fYRgM’Montenegro and
Serbia. The project also focuses on the Roma iatiegrin Kosovo.

2. As part of the 2003 OSCE Action Plan on Improvihg Situation of Roma
and Sinti within the OSCE Aréathe commitment of numerous governments
to join the initiative “Decade of Roma Inclusiérdnd national government
strategies for Roma integration, governments, rmreghnmental organizations
and Roma civil society in the Western Balkans apekimg together to combat
discrimination and promote social inclusion of RonTde BPRI project
supports this process by promoting innovative paognes and facilitating co-
operation between local and national governmemnidependent institutions
and civil society.

3. One of the components of the project is to raisaramess among the general
public on Roma issues and promote participation astility of Roma
communities in public life (Activity Set 3), namelyy conducting legal
reviews, accompanied by regional comparisons,lefamt anti-discrimination
legislation (Activity 3.1 of the project).

4. This Overview was prepared to implement the aboetvay 3.1. It provides
for an analysis of selected main components angigoms of the laws in
guestion and indicates key areas of concern in edcthese laws. In the
interestof concision, it tends to focus more on the mosbf@matic areas of
the laws.

5. The scope of the Overview covers specific aspecani-discrimination laws
of thetarget regiof, seen from a comparative point of view. Thus leditit
doesnot constitute a full and comprehensive review te individual laws

" This designation is without prejudice to positians Kosovo’s status, and is in line with UNSCR
1244/99 and the ICJ Opinion on the Kosovo declanadf independence.

! See Ministerial Council Decision No. 3/03 on thetidn Plan on Improving the Situation of Roma
and Sinti within the OSCE Area and the annexedoicRlan, Permanent Council Decision No. 566 of
27 November 2003, par 8.

2 The Decade of Roma Inclusion 2005-2015 involvespaditical commitment by European
governments to improve the socio-economic status satial inclusion of Roma. The Decade is an
international initiative that brings together gawaments, intergovernmental and nongovernmental
organizations, as well as Romani civil societyatmelerate progress toward improving the welfare of
Roma and to review such progress in a transparehijaantifiable way. The Decade focuses on the
priority areas of education, employment, healthld housing, and commits governments to take into
account the other core issues of poverty, discatiom, and gender mainstreaming. For more
information, seéttp://www.romadecade.org/home

% It should be noted that all jurisdictions in questchose to adopt separate anti-discriminatiorslaw
The analysed laws are the following: the 2010 AlaanLaw No. 10 221 on Protection from
Discrimination; the 2009 BiH Law on Prohibition Bfscrimination; the 2009 Anti-discrimination Act
of Croatia; the 2010 Law of on Prevention and Ritid@ Against Discrimination the former Yugoslav
Republic of Macedonia; the 2010 Law on ProhibitafrDiscrimination of Montenegro; and the 2010
Law on the Prohibition of Discrimination of Serbighe 2004 Anti-Discrimination Law of Kosovo was
also analysed in this context.
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under consideration, nor of all available framewdegislation on anti-
discrimination in the target region.

6. The Overview was finalized on 30 April 2013, anctganted at a regional
conference on ,Particular Challenges in Dealing hwi€omplaints of
Discrimination on Grounds of Ethnicity — A Region&ractitioners’
Exchange®, held in Ohrid, former Yugoslav Repulgfdviacedonia, on 26-27
September 2013. This conference was attended bydsnimstitutions and
anti-discrimination bodies from the Western Balkdnghe weeks and months
following the conference, input on the overview wasceived from
participants from Albania, Bosnia and Herzegovidematia, former Yugoslav
Republic of Macedonia, and Serbia. OSCE/ODIHR hegiewed these
comments, and incorporated a number of them in nbw version of the
Overview.

7. The ensuing recommendations famendments are based on relevant
international standards and OSC€&mmitments. Additionally, the Overview
bears extensive reference to relevant EU legislagwen though most of the
jurisdictions in question are not EU Member Staeshis specific time, all
have applied for, and are at different stages tfeatng EU membershfp
While the Republic of Croatia became a full membiethe European Union
as of 1 July 2013, Montenegro, Serbia and the forugoslav Republic of
Macedonia are candidate countries. Albania and &#potential candidates.
According to the EU, Kosovo has a clear Europeasgaetive in line with the
European perspective of the Western Balkans region.

8. This Overview is based on unofficial translatiorfstloe laws. Errorsdrom
translation may result.
9. In view of the above, OSCE/ODIHR would like to makmntion that this

Overview is without prejudice to any written or bracommendations and
comments to the laws or related legislation thaCB®DIHR maymake in
the future.

[I. ANALYSISAND RECOMMENDATIONS

1. International Definitions and Standards Related to Anti-Discrimination
Legidation

10. General international anti-discrimination standacd® be found in human
rights instruments such as the International Cowewoa Civil and Political
Rights (hereinafter “the ICCPR”) (Article 26) and the Bpean Convention
on Human Righfs(hereinafter “the ECHR” or “the Convention”) (Aste 14,

* For more information, please sép://europa.eu/about-eu/countries/

® The United Nations International Covenant on Caild Political Rights, adopted by General

Assembly resolution 2200A (XXI) on 16 December 198bania, Bosnia and Herzegovina, Croatia,

the former Yugoslav Republic of Macedonia, and Maoegro have all ratified this Covenant. In

Kosovo, it is directly applicable following Articl@2 of the constitution and Article 3.2 of the

Constitutional Framework for Provisional Self-Gawerent in Kosovo.

® The Council of Europe’s Convention for the Pratetbf Human Rights and Fundamental Freedoms,
signed on 4 November 1950, entered into force orseptember 1953. Albania, Bosnia and

Herzegovina, Croatia, the former Yugoslav Repubfidacedonia, and Montenegro have all ratified
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in combination with other articles of the Conventiprotecting individual
rights and freedoms and Protocol Nd)1®ther conventions combating more
specific aspects of discrimination, such as the QNnvention on the
Elimination of All Forms of Racial Discriminatifr(hereinafter “the CERD"),
the UN Convention on the Elimination of All Formg B®iscrimination
Against Womef, the UN Convention on the Rights of Persons with
Disabilities (hereinafter “the CRPD® and Convention No. 111 of the
International Labour Organisation (ILO) prohibitidgscrimination in the field

of employment and occupatidhare all relevant in this context.

11. Both Article 26 of the ICCPR and Article 14 of teB€HR protect individuals
from discrimination based on an extensive and ndraestive range of
grounds*? The overall concept behind the anti-discriminatiwavisions in the
ICCPR and the ECHR is to prevent any differenceaatment of persons in a
relevantly similar or analogous situation that &t based on “objective and

the Convention. In Kosovo, it is directly applicalibllowing Article 22 of the constitution and Acke
3.2 of the Constitutional Framework for ProvisioSalf-Government in Kosovo.

" Protocol No. 12 to the Convention for the Protttof Human Rights and Fundamental Freedoms
(ETS No. 177) adopted on November 4, 2000, in Rantkentered into force on April 1, 2005. Unlike
Article 14 of the Convention itself, the prohibitiaf discrimination in Protocol 12 is not limited t
enjoying other rights in the Convention. The fitedlgment of the ECtHR finding a violation of Artil

1 of Protocol No. 12 was in the case Sdi¢ and Finci v. Bosnia and Herzegovina [GC], nos.
27996/06and 34836/06 Albania, Bosnia and Herzegovina, Croatia, thenfar Yugoslav Republic of
Macedonia, and Montenegro have all ratified Prdtddo. 12. In Kosovo, it is directly applicable
following Article 22 of the constitution and Artel3.2 of the Constitutional Framework for Provisibn
Self-Government in Kosovo, which cover both the @Gomion and its Protocols.

8 The International Convention on the Elimination/Adf Forms of Racial Discrimination, adopted by
the General Assembly of the United Nations in resoh 2106 (XX) of 21 December 1965 and signed
on 7 March 1966. Albania, Bosnia and Herzegovinaga€a, the former Yugoslav Republic of
Macedonia, and Montenegro have all ratified the v@aotion. In Kosovo, it is directly applicable
following Article 22 of the constitution and Artil3.2 of the Constitutional Framework for Provisibn
Self-Government in Kosovo.

°® Convention on the Elimination of All Forms of Diguination against Women, adopted by
rresolution 34/180 of the General Assembly athistyt-fourth session, 18 December 1979. Albania,
Bosnia and Herzegovina, Croatia, the former YugoBlapublic of Macedonia, and Montenegro have
all ratified the Convention. In Kosovo, it is ditBcapplicable following Article 22 of the constitan
and Article 3.2 of the Constitutional Framework Rnovisional Self-Government in Kosovo.

19 Convention on the Rights of Persons with Disabiit adopted on 13 December 2006 during the
sixty-first session of the General Assembly by hetson A/RES/61/106. Albania, Bosnia and
Herzegovina, Croatia, the former Yugoslav Repubfiddacedonia, and Montenegro have ratified the
Convention. This Convention is not mentioned asliagiple in Kosovo under Article 22 of the
constitution and Article 3.2 of the Constitutionafamework for Provisional Self-Government in
Kosovo..

1 Discrimination (Employment and Occupation) Coni@mt 1958 (No. 111), adopted on 25 June
1958 by the General Conference of the Internatiduadlour Organisation at its forty-second session.
Entry into force: 15 June 1960, in accordance withrticle 8; available at:
http://www.un.org/disabilities/default.asp?id=25%lbania, Bosnia and Herzegovina, Croatia,
Montenegro and Serbia have ratified the Convention.

12 Article 26 states that “the law shall prohibit aigcrimination and guarantee to all persons egudl
effective protection against discrimination on amgund such as race, colour, sex, language, raligio
political and other opinion, national or socialgin, property, birth or other status”. Similarlyrtisle

14 foresees that “the enjoyment of the rights aaddoms set forth in this Convention shall be sstur
without discrimination on any ground such as sexer colour, language, religion, political or other
opinion, national or social origin, associationhwét national minority, property, birth or otherteg”
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reasonable” grounds. This means that situations will not constitute
discrimination where the distinction at issue pessa “legitimate aim” and
where there is a “reasonable relationship of promaoality between the means
employed and the aim sought to be realizZéd”.

12.  Under European Union law, numerous directives haftected EU countries’
commitment to protecting equal treatment of allspes, in particular the
“Racial Equality Directive®® (Council Directive 2000/43/EC) and the
“Employment Equality Directive” (Council Directive 2000/78/ECY°
(hereinafter “the EU Equality Directives”). The Hdirectives include clear
and specific definitions of direct and indirectatimination, as well as remedy
and enforcement provisions and requirements fardastrimination/equality
bodies. These bodies focus on the promotion of letteatment and on
protection from discrimination.

13.  Of the various OSCE Commitments focusing on equtinent, the Vienna
Document is among the most specific. It stressasall OSCE participating
States commit to ensuring human rights and fundéaheineedoms to
everyone within their territory and subject to thurisdiction, without
distinction of any kind such as race, colour, $@xguage, religion, political or
other opinion, national or social origin, propettirth or other status.

14.  More specifically, the 2003 OSCE Action Plan on fmpng the Situation of
Roma and Sinti within the OSCE Area calls on Staesdopt and implement
effective legislation to combat racial and ethniscdmination on all fields.
Such anti-discrimination should, according to thetidn Plan, ensure, among
others, prohibition of direct and indirect raciaisaimination, effective,
proportionate and dissuasive sanctions, and eqoaksa to effective
remedies?

13 See the UN Human Rights Committee’s General ComriNen 18, par. 13, and its admissibility
decision in the case @&alani v. Spain, Communication No. 1021/2001, of 28 March 2003,43. See
also, among others, the recent ECtHR judgment & d&ise ofCarson and Others v. the United
Kingdom, no. 42184/05, of 16 March 2010, par 61.

4 Andrejeva v. Latvia [GC], no. 55707/00, judgment of 18 February 206G, &1.

!5 See Council Directive 2000/43/EC of 29 June 20@plémenting the principle of equal treatment
between persons irrespective of racial and ethmiggno
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2GELEX:32000L0043:en:HTML

16 See the Council Directive 2000/78/EC of 27 Noven@00 establishing a general framework for
equal treatment in employment and occupation, hefir “the Employment Equality Directive” or
“Council Directive 2000/78/EC".

" The OSCE Concluding Document of Vienna — The Tiallow-Up Meeting, Vienna, 15 January
1989, Questions Relating to Security in Europendpies, pars 13.7 - 13.8. The Ministerial Council
Decision 4/03 on Tolerance and Non-Discriminatidr2ddecember 2003 reaffirmed the Ministerial
Council's concern about discrimination in all peigiating States and the Permanent Council Decision
no. 621 of 29 July 2004 on Tolerance and the Fighenst Racism, Xenophobia and Discrimination
committed participating States to consider enagctiog strengthening, as appropriate, legislation
prohibiting discrimination.

18 Op. cit, footnote 3, par 9.
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2. Protected Characteristics
2.1 General Characteristics

15.

16.

17.

18.

19.

While one element of discrimination entails a diéfece in treatment, not all
differences in treatment are considered to be idigtation. Rather, this

applies only to such actions or omissions whichbe&rged on certain grounds,
or “protected characteristics”. Habitually, thege grounds that are not so
much linked to a person’s character or actions, imstead to his/her

background or appearance.

Article 26 of the ICCPR prohibits discrimination deal on the following
grounds: race, colour, sex, language, religion,tipal or other opinion,
national or social origin, property, birth or otretatus. The same grounds are
reflected in relevant OSCE commitments, such asvikana Document (see
par 13supra). Article 14 and Article 1 of Protocol No. 12 dhe ECHR
enumerate the grounds of sex, race, colour, lareguaaigion, political or
other opinion, national or social origin, assocatwith a national minority,
property, birth or other status. The EU Equalityrdotives provide a
framework for combating discrimination on the grdarof racial or ethnic
origin, religion or belief, disability, age or seallorientation.

All laws examined contain quite extensive lists @fohibited grounds,
reflecting, in large parts, the wider lists of #@CPR and the ECHE. The
laws of Albania, Croatia and Montenegro compris@fthe grounds found in
the EU Directives, while supplementing them witldiidnal characteristics.
The same holds true for the Anti-Discrimination LatvKosovo (hereinafter
the “Law of Kosovo”).

It is noted that the Law on Prohibition of Discrimtion of Bosnia and
Herzegovina (hereinafter “the BiH Lavf®)does not include age or disability
in the list of protected characteristics, while thaw on Prevention and
Protection against Discrimination of the Former Wsigv Republic of
Macedonia (hereinafter the “Law of fYRoR}) does not cover sexual
orientation. The Law on the Prohibition of Discrivation of Serbia
(hereinafter the “Serbian Law™ leaves non-religious belief outside of the
protected scope. It is recommended to include thesing grounds in the
respective laws in order to bring them in line withernational standards,
namely the ICCPR and the ECHR (fYRoM and Serbia}l, an the case of
Bosnia and Herzegovina, with the CRPD and the Eubkiy Directives.

Moreover, certain laws in question list grounds ekhivould benefit from
further clarification. For example, the Albanianw.eon Protection from
Discrimination (hereinafter the “Albanian Law®) refers to “genetic
predispositions”, the Croatian Anti-Discriminatiobaw (hereinafter the
“Croatian Law”¥* covers “genetic heritag€ the Law of fYRoM® refers to

19 See Annex 1.

20 Article 2 of the BiH Law

2L Article 3 of the Law of fYRoM
22 Article 2 of the Serbian Law

2 Article 1 of the Albanian Law

4 Article 1(1) of the Croatian Law
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“belonging to a marginalized group” and the Serbieaw?’ includes
“appearance” in the list. The above grounds wou&hdfit from some
clarification, to ensure proper applicability oetabove legislation.

2.2. Discrimination Based on Assumed Characteristics or Based on Association

20. It is worth stressing that it may be helpful to calseflect cases of
discrimination based on assumed characteristiceased on association with
a characteristic, in relevant legislation combatihgcrimination. In the first
case, the assumption leads to discrimination, dégss of whether such an
assumption is factually correct or not (e.g. a ekikikned person is
discriminated for being a Roma, whereas he/shefigat not Roma).

21. Inthe second case, a person is discriminated stgb@tause of a relationship
with a person or persons from a protected group, &.heterosexual man may
suffer discrimination because he is with friendsovene homosexual. Another
example would be if an individual is discriminatggiinst because of the race
of his/her partner.

22. The examined laws have addressed the issues ofmedsand associated
discrimination in different ways. The Albanian L&wfor example, states that
discrimination occurs when there is a distinctiimitation or preference
because of association with persons who belong fwrosected group or
because of the supposition of such an associafttmrefore, discrimination by
association and discrimination based on supposmdfes] association are
barred. However, discrimination on the basis ofuassd membership of a
group is not specifically prohibited. It is, theved, recommended to clarify
this and include the prohibition of discriminatiomased onpresumed
characteristics or criteria in the Albanian Law.

23. The BiH Law?”® affords protection from discrimination based ordlr or
assumed features”, as well as on the ground ofHreciion to a national
minority”. However, discrimination on the basisagsociation with any other
group is not prohibited, and it is thus recommentiedxpand the protection
from discrimination by association accordingly.

24. The Croatian LaW affords protection against discrimination on ttesib of
assumed characteristics. It also stipulates thedrichination of a person
related to the discriminated person by “kinship ather relationship” is
prohibited. Such “other relationship” is not, howevdefined in the Law. The
prohibition of discrimination on the basis of agation with a group also

% |t is noted that discrimination based on a perstgénetic heritage” is forbidden based on Artitle

of the Council of Europe’s Convention for the Potiten of Human Rights and Dignity of the Human
Being with regard to the Application of Biology amdedicine: Convention on Human Rights and
Biomedicine (ETS No. 164, adopted on 4 April 19%4)t that the Convention also does not define this
term. The Convention was ratified by the Repubfi€matia on 28 November 2003.

26 Op. cit, footnote 23

2" Op. cit, footnote 24

28 Article 3(4) of the Albanian law

2 Article 2(1) of the BiH Law

%0 Article 1(1) of the Croatian Law
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25.

26.

27.

appears to be lacking, as only individual relatiopss regulated. It would be
advisable to revise the Law accordingly.

In the Law on Prohibition of Discrimination of Martegrd® (hereinafter the
“Law of Montenegro”), “assumed membership in a gfois protected, which
presumably reflects discrimination based on assiompft the same time, the
protection from discrimination on the basis of &$ation with a group other
than a national minority likewise seems to be lagkit would be advisable to
amend this provision accordingly.

The Law of fYRoM does not address these two forindiscrimination at all.
Both forms of discrimination are likewise not memgéd in the Law of
Kosovo. It is recommended to include the prohibitiof both forms of
discrimination in the respective laws.

Finally, the Serbian Lat protects against discrimination on real or preslime
grounds. However, in terms of protecting againsbeastion with a specific
identifiable group of persons, it only protects ‘fmigers of families” and
persons close to those being discriminated. lec®mmended to amend the
Law accordingly to include other forms of discrimiion based on
association.

3. Personal Scope

28.

29.

30.

Generally, international anti-discrimination instrents apply the equality
principle to all persons (see Article 26 ICCPR)isTimplies that protection
against discrimination should not be conditionalnationality, citizenship or
residence status. Furthermore, protection fromrigdiscation should also be
provided for legal persons (as provided for in pé&iof the Preamble to the EU
Racial Equality Directive). The laws of Albania, HBi Croatia and Serbia
appear to satisfy these requirements.

While Article 4 of the Law of Kosovo stipulates thia shall apply to all
natural and legal persons, Article 1 sets out thatpurpose of the Law is to
prevent and combat discrimination, promote effectaquality and put into
effect “the principle of equal treatment” of persarferred to in the Law as
“the citizens of Kosovo”This formulation seems to be too restrictive as the
principle of equal treatment should be appliedlt@ersons. In this context, it

is noted that UNMIK Regulation No. 2004/32, whialomulgated the Law in
2004, stated that the word “citizens” shall be aept by the term “persons in
Kosovo”. As stated in the UNMIK Regulation, thisosttd be reflected in the
text of the Law.

Despite the fact that general protection from disgration should not be
conditional on nationality, citizenship or residenstatus, both EU Equality
Directives provide that they do not cover “diffecenof treatment based on
nationality.” The Laws of Biff, Croatid®, fYRoM*® and Serbi¥ all contain

%1 Article 2 of the Law of Montenegro
%2 Article 2(1) of the Serbian Law

3 Article 5(e) of the BiH Law

3 Article 9(9) of the Croatian Law

% Article 14(1) of the Law of fYRoM

10
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provisions which specify that such difference adatment is permitted in
accordance with the law.

4. Material Scope

31. The principle of equality and non-discriminationaBhapply in all relevant
fields of public and private life. Thus, Article 26 the ICCPR does not
differentiate in this respect but, in a general nenspeaks of equality before
the law, and protection from discrimination for pdirsons.

32.  Under the ECHR, when applying Article 14, the ECthi# made it clear that
it may examine claims under Article 14 taken in joootion with a
substantive right, even if there has been no varatf the substantive right
itself. Protocol 12 to the ECHR prohibits discrimiion in relation to
“enjoyment of any right set forth by law” and isuthgreater in scope than
Article 14, which relates only to discrimination ithe exercise of the rights
guaranteed by the ECHR. The relevant Commentaryiged in the
Explanatory Report of the Council of Europe stafest Protocol 12 also
relates to those relations between private persenigh the State is normally
expected to regulate, “for example, arbitrary deofaaccess to work, access
to restaurants, or to services which private pexsoay make available to the
public such as medical care or utilities such aemnand electricity®”.

33. In this context, it is noted that the Law of fYRd\states that “the prevention
and protection against discrimination shall be @aple for all natural and
legal persons in the process of exercise of tHegignd freedoms guaranteed
with the Constitution and the legislation of thepRblic of Macedonia”.
Linking the application of the Law to the exerciderights and freedoms may
be too limiting given that, as recognized in Protot2 to the ECHR, not all
cases of discrimination will involve the infringemeof rights®® For example,

a person who will be barred from entering a cluk tlu his/her ethnicity will
not have other rights violated, as no separatet ighenter night clubs is
enshrined in law. It is recommended to revise dleinition accordingly.

34. The Law of Kosov® limits the scope to “any action or inaction which
violates the right or rights” of any natural or égerson to the enumerated
instances. This reference should likewise be rewhoas also here, not all
instances of discrimination will necessarily inwlthe violation of rights.

35. The EU Equality Directives list specific areas ihigh the principle of equal
treatment should be maintained. Four sections amamn to both Directives
and include: conditions of access to employmenif-eseployment or an
occupation, including selection criteria and rerngnt; access to all types of

% Article 3 of the Serbian Law

3" Protocol no. 12 to the Convention for the promtf Human Rights and Fundamental Freedoms
(ETS no. 177) Explanatory Report, par 28

% Article 2 of the Law of fYRoM

% This definition also appears to be more limitihgri the principle of non-discrimination outlined in
Article 9 of the Constitution, which merely statihat all citizens are equal, regardless of sexg,rac
colour of skin, national and social origin, poléicand religious beliefs, property and social satu
Article 29 specifies that foreign subjects shalgarule, enjoy the same rights and freedom a=oiti

“9 Article 4 of the Law of Kosovo

11
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36.

37.

38.

39.

40.

41.

vocational training and guidance, including praatiovork experience;
employment and working conditions, including dissais and pay; and
membership or involvement in workers’ organizationemployers’
organizations and professional organizations.

The Racial Equality Directive extends the scope pobtection against

discrimination on the grounds of racial or ethni@im to social protection,

including social security and healthcare, socialaatiges, education, and
access to and the supply of goods and servicestbatvailable to the public,
including housing.

The 2003 OSCE Action Plan on Improving the Situatdd Roma and Sinti
within the OSCE Area goes even further by statirag tegislation combating
racial and ethnic discrimination shall relate tbfilds, including,inter alia,
housing, citizenship and residence, education, eynpént, and health and
social service&

While the scope of most of the laws reviewed anéedoroad, it is noted that
in the case of certain laws, it may be worthwhdespecify explicitly that all

of the above areas are included therein, to ensdirecompliance with the

above instruments and commitments. The Albanian *faw.g., while

including membership in trade unions in its scoggpears not to include
membership in employers’ organizations and profesdiorganizations. In the
area of housing, it refers to “systemization in lacp where housing is
offered”. Such formulation is not clear and woulenhbfit from clarification;

also, the scope should be expanded as set out.above

At the same time, the Croatian L&wwhile covering work and working
conditions (usually focusing on work premises, treahd safety issues), does
not specifically include conditions of access top&ayment, dismissal and
pay, and employment conditions in the material ecdm enhance clarity of
the Law, it may be beneficial to explicitly reflettte scope set out by the EU
Equality Directive in the text. Such formulationutd be included directly in
the Law, or by reference to other legislation whirenay be outlined in
greater detail, e.g. in labour laws.

It is noted that the Law of fYRof refers only to “work and labour relations”,
without referring to the more detailed spheres ezrated in the EU Equality
Directives. In order to enhance clarity and forebdéy of the Law, it may be
beneficial to be more specific about the spheraereal by the law, which
should, in relation to employment, cover areas aghccess to employment,
self-employment/occupation, including selectiortesta and recruitment, and
access to vocational training and guidance.

The Montenegrin Lail¢, while prohibiting any form of discrimination, @my
ground, at the same time specifies the materigieso certain areas, namely
the “use of facilities, buildings, areas in puhlge”, “public service delivery”,
“health”, “education and vocational training”, atite field of labour which

1 Op cit. footnote 3, par 8.

“2 Article 20(2)(d) of the Albanian Law

“3 Article 8 of the Croatian Law

“* Article 4 of the Law of fYRoM

> Articles 10-18 of the Montenegrin Law
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encompasses “equal pay for work of equal value”ilgvihe added value of
specifically listing certain forms of discriminatioin separate provisions is
doubtful, it is stressed that this should not Herppreted as limiting the scope
of the Law. Thus, the Law could be understood atrioting the protection
against discrimination in access to employment,kwennd education to the
ground of health condition. Furthermore, the prisdecagainst discrimination
in access to healthcare, “the right to work andritpets related to employment
relations”, “the right to marry, form a family amdher rights from the field of
marriage and family relations” may be seen as iotisig this field to the
ground of disability. The scope and wording of taev should be revisited to
reflect a wide scope of applicability, as requibgdnternational and EU law.

42.  In Serbia, the material scope of the *&appears not to include the following:
access to self-employment or an occupation; merhigersn employers’
organizations and professional organizations, dsasesocial advantages and
housing. These missing spheres should be includddeiLaw.

5. Key Definitions and Concepts
5.1. Direct Discrimination

43.  Direct discrimination is defined similarly undertbahe ECHR and EU law.
Direct discrimination, as laid down in the Dire@&s; occurs when one person
is treated less favourably than another is, has loeevould be treated in a
comparable situation on grounds of protected charnatcs. The ECtHR
states that there must be a “difference in thertreat of persons in analogous,
or relevantly similar, situations”, which is ‘basedn an identifiable
characteristic*’. The ECtHR further specifies that discriminatiorill vibe
found to have occurred if this difference in treabinis not based on an
objective and reasonable justification. The EU Higud®irectives, while not
containing such a caveat in their definition ofedirdiscrimination, do permit
an exception to both direct and indirect discriiora in cases where, by
nature of particular occupational activities, oeda the context in which they
are carried out, a genuine occupational requiremestifies a difference in
treatment, provided that the objective is legitiepaand the requirement
proportionate'

44.  All seven laws in question contain definitions ofedt discrimination. The
laws in Albanid®, BiH>°, Croatia' approximate their definitions of direct
discrimination to the definition found in the EU u&dity Directives. The
definitions found in legislation from fYRoM, Montegro and Serbia,
however, would benefit from some revision.

“% Article 16 of the Serbian Law

47 Carson and Others v. the United Kingdom [GC], 42184/05 §§ 61 and 70, D.H. and Others v. the
Czech Republic [GC], na7325/00 § 175, Burden v. the United Kingdom [GC], A8378/05 § 60

“8 Article 4 in both EU Equality Directives.

9 Article 3(2) of the Albanian Law

%0 Article 3(1) of the BiH Law

*L Article 2(1) of the Croatian Law
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45, The definition contained in the Law of Kosd%ads also in line with the EU
Equality Directives.

46. According to the Law of fYRoNF, direct discrimination “on the
discriminatory basis is any unpleasant acting, eddificing, excluding or
limitation which has or shall have a consequencsuspension, violation or
limitation of the equal recognition or enjoymenttie human rights and basic
freedoms”.

47. This definition does not appear congruous with rimaéonal anti-
discrimination standards. The definition links disgnation to a consequence
of suspension, violation or limitation of equal @gaition or enjoyment of
rights and freedoms, which may limit the scope mblability of the Law
(see pars 32-3gupra). The wording of this definition should be claeid.

48. In the Law of Montenegrd, the definition of direct discrimination provides
for an exception where the difference in treatmebtised on a reasonable and
objective justification. Given Montenegro’s stat@s an accession State, it
may well be considered worthwhile to revise the dung to reflect EU
legislation by outlining that direct discriminatiaa prohibited in all cases
excep;rsin cases involving a genuine occupatiorglirement (see also par 85
infra).

49.  Finally, the Serbian LaW stipulates that direct discrimination shall ocour
the grounds of “personal characteristics”. Unldss wording in the Serbian
language version is clearly referring to the primrnison protected grounds, it is
recommended that this part of the Law contain acifipereference to
protected grounds under the Law.

5.2. Indirect Discrimination

50. Another definition of crucial importance is that widirect discrimination.
Both EU Equality Directives state that such dis@nation shall occur when
an apparently neutral provision, criterion or pi@etwould put persons of a
protected characteristic at a particular disadwgtaompared with other
persons, unless the provision, criterion or practscobjectively justified by a
legitimate aim and the means of achieving that ama appropriate and
necessary. The ECtHR has drawn on this definitiomdirect discrimination
in its judgments, stating that “a difference inatraent may take the form of
disproportionately prejudicial effects of a genegpalicy or measure which,
though couched in neutral terms, discriminatesresja group®’.

51. Croati@® and Montenegrd have introduced definitions of indirect
discrimination in their legislation, which geneyalieflect the formulation

*2 Article 3(a) of the Law of Kosovo

%3 Article 6(1) of the Law of fYRoM

> Article 2 of the Montenegrin Law

%> The 2012 EU Progress Report on Montenegro alstifgmthat in relation to definitions, legislation
on discrimination is not in line with the EU acqqis 41).

% Article 6 of the Serbian Law

" D.H. and Others v. the Czech Republic [GC], 5it325/008 184,

%8 Article 2(1) of the Croatian Law

%9 Article 2 of the Law of Montenegro
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52.

53.

54.

found in the EU Equality Directives. The Law of Kes’ also reflects this
formulation.

However, the definition contained in the Law of BtHtloes not include the
exception of an objective justification.

The Serbian La# stipulates that “indirect discrimination shall acdf an
individual or a group of individuals, on accounttoé/her or their personal
characteristics, is placed in a less favourabldéipasthrough an act, action or
omission that is apparently based on the prinagblequality and prohibition
of discrimination, unless it is justified by a lawfobjective and the means of
achieving that objective are appropriate and necgssAgain, the reference
to personal characteristics is insufficiently psec{see par 49ipra).

Moreover, the stipulation that the act shall beedasn the principle of
equality and prohibition of discrimination shoul@ lbemoved. For indirect
discrimination to occur, a provision, criterion mractice does not have to be
based on the principle of equality and prohibit@indiscrimination — it is
sufficient if it is “apparently neutral”. For exathep a store may require
customers to produce photographic identificationtha form of a driver’'s
license before collecting an order. This may disediage a person with vision
impairment who is not eligible tbold a driver’'s license. Such a provision
may, prima facie, appear to be neutral but have a discriminatorgaich It
would, therefore, be advisable to revise this @iawi accordingly.

5.3. Harassment

55.

56.

S7.

The EU Equality Directives deem harassment to Iserihination, which is

when an unwanted conduct related to prohibited mpteuakes place with the
purpose or effect of violating the dignity of a g&@m and of creating an
intimidating, hostile, degrading, humiliating orfe&fisive environment. The
ICCPR and the ECHR do not specifically mention kam@ent, but in the
CRPD, it is mentioned in relation to employmenttgof disabled persons
(Article 27 par 1 b) of the CRPD).

The Law of BiH* contains a definition of harassment which is ie livith the
wording in the EU Equality Directives. The Law ob%vd* also contains a
definition aligned with the EU Equality Directives.

At the same time, the definition contained in thivakian Lavi® adds that
harassment shall “in the case of a less favourtagédment [be] performed as
a result of an objection or failure to submit b therson affected by such a
behavior”. This could potentially be too narrow, lasrassment could also
occur without any reason. The definition in the &ian Law lacks the word
“humiliating” (though perhaps degrading behaviouldoalso be classified as
inherently humiliating).

% Article 3 (b) of the Law of Kosovo
®% Article 3(2) of the BiH Law

%2 Article 7 of the Serbian Law

83 Article 4(1) of the BiH Law

% Article 3(c) of the Law of Kosovo
% Article 3(5) of the Albanian Law
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58.

In the Law of Montenegf8, the possible results of harassment generally
reflect the EU standards, except that “inconvereénis also cited as a
possible result of harassment. This would appeasetothe threshold for
harassment quite low, as numerous less seriousrssdedfects could fall
under this term. The definition of harassment sthahius be amended to
reflect EU terminology.

5.4. Instruction to Discriminate

59.

60.

The EU Equality Directives stipulate that an instion to discriminate shall

be deemed discrimination. All of the examined law#h the exception of

Serbia, contain a provision regulating such ingtomc However, the Albanian

Law®’ states that the instruction to discriminate isséwh on hierarchical

relations”. First, this definition does not stat&tt such instruction shall be
deemed discrimination. Secondly, the referencadmtchical relations seems
to be unnecessary, as it is limiting in scope, wiclg any instruction based on
relations of other nature.

The Law of Montenegf, on the other hand, mentions both incitement and
instruction to discriminate as examples of discniation. As sanctioning the
incitement to discriminate could raise issues wibard to the freedom of
expression, it is advised to limit the respectivevfsion to instruction to
discriminate.

5.5. Victimization

61.

62.

63.

64.

Article 9 of the Racial Equality Directive and Aitié¢ 11 of the Employment
Equality Directive refer to victimization. Even tingh it is not considered a
form of discrimination, the EU Equality Directivesipulate that individuals
should be protected from any adverse treatmentiegrae consequences as a
reaction to a complaint or to proceedings aimeenébrcing compliance with
the principle of equal treatment.

Generally all laws in question attempt to provideguch protection. The Law
of Albania properly reflects the wording of the Bduality Directives.

The Law of Kosovo also contains wording that is pbamt with the EU
Directives.

Definitions contained in the other laws in questiohowever, are
unnecessarily restrictive. For example, the Lawlohtenegré® appears to be
unnecessarily narrow in scope, by only protectiaggbe from victimization in
very specific circumstances, namely when they reg@crimination, give
depositions or offer evidence in proceedings. Tbeps of the respective
provision should be widened, to ensure that almforof victimization are
covered.

% Article 7 of the Law of Montenegro
®7 Article 3(6) of the Albanian Law

% Article 2 of the Law of Montenegro
% Article 4 of the Law of Montenegro
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65.

66.

67.

68.

Likewise, the BiH Lav’ protects “persons who reported discrimination or
participated in legal proceedings for protectiononir discrimination”. This
type of protection appears to be similarly restrestand should be expanded
to cover all types of adverse treatment or consetpgeemanating from such
procedures, as stated in the EU Equality Directives

While the Croatian La# enumerates a greater number of cases in which a
person will be protected (reporting or witnessingcdmination, refusing to
participate, or participating in proceedings), theray still be other instances

of adverse treatment or consequences. Furtheriharegspective provision of
the Law protects from being placed in a “less faable position”, which
appears to relate more to discrimination, thanhe tegative or adverse
consequences of victimization. It is thus recomneeintd amend these parts of
the Law so that they more aptly reflect the prikeipf victimization under EU
law.

In the Serbian Lal@, treating a person or group of persons “worse than
others” shall constitute discrimination if thishased on a request or intention
to request “protection from discrimination”, or due having offered or
intending to offer evidence of discriminatory tmaant. This provision clearly
mixes the concept of discrimination with the cortcepvictimization, which

is protection against adverse treatment or consegse due to anti-
discrimination procedures. It would be advisableatoend this provision to
make it more consistent with the victimization pipie stipulated in the EU
Equality Directives.

The Law of fYRoM® also states that victimization shall be “includied

discrimination”, and that persons are protectedanfranfavourable behavior
bearing negative consequences as a result of akdegt activities for

protection against discrimination (reporting disunation, initiating pertinent
procedures, or acting as witness during the praegdAlso in this Law, it is

recommended to differentiate between discriminatand victimization, and
to protect individuals in all cases where anti-distation proceedings may
lead to adverse treatment or consequences.

5.6. Reasonable Accommodation

69.

70.

Article 5 of the CRPD states that States shall tdkeecessary steps to ensure
that “reasonable accommodation” is provided. Un#ldicle 2 of the same
Convention, this is defined as “necessary and gp@@ modification and
adjustments not imposing a disproportionate or erfmlurden, where needed to
ensure to persons with disabilities the enjoymerex@rcise on an equal basis
with others of all human rights and fundamentatf@ms”.

The EU Employment Equality Directive imposes thensaobligation on
employers in relation to disabled employees, tdbknghem, where needed,
“to have access to, participate in, or advancempleyment, or to undergo

0 Article 18 of the BiH Law

"L Article 7 of the Croatian Law
2 Article 9 of the Serbian Law

3 Article 10 of the Law of fYRoM
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71.

72.

73.

74.

75.

76.

training, unless such measures would impose aapsptionate burden on the
employer”. The above measures include modificationadjustments to the
job application process, the physical environmand policies and practices at
work to facilitate qualified disabled candidates.

A number of laws in question reflect the main pagters of the CRPD, aside
from the Law of Serbia, which does not include theasonable
accommodation requirement. It is recommended ttudecit in this Law as
well, to ensure consistency with the CRPD and theemployment Directive.
The Law of Kosovo would benefit from the inclusioh such provision in
relation to the employment sector as well, to emstwmpliance with EU
standards.

The Croatian LaW deems the failure to “adapt the infrastructure and
premises” thus removing obstacles that restricalilest access to publicly
available resources, participation in public andiadife and access to work
and adequate working conditions, to be discrimamatirhe Law also includes
an exception in cases where this poses a dispropaté burden on the
responsible person. However, as noted above, tatguss to the job
application process and policies and practices@kware also required; the
Croatian Law should be adjusted accordingly.

The Albanian Law refers to reasonable accommodatichree provisions,
and largely reflects what is set out in the CRPDw#Ever, it is noted that
while the reasonable accommodation requirementn@uded under the
provision of goods and services, it is not includedparts of the Law
describing non-discrimination in employment. It Wwibube beneficial to
include it explicitly in relevant provisions, to sure compliance with the EU
Employment Equality Directive.

The definition contained in the Law of Bificlosely mirrors the reasonable
accommodation duty found in the EU Directive. IHoastates that employers
shall take “appropriate measures in order to enalgerson with disability to
access, participate or to be promoted”. Perhapss gtovision could clarify
whether it relates to all spheres of life, or otdyemployment cases.

The adjustment of infrastructure for disabled pesss also defined in the
Law of fYRoM’’. It is not clear, however, whether only the faluo adopt
measures which would facilitate access to publecsep shall be considered
discrimination or whether this also pertains tovagtely owned work spaces.
Furthermore, to adequately reflect the wide scopethe CRPD, it is
recommended to include a general reasonable accdatioo requirement in
the law, relating not only to infrastructure, batdll possible aspects of life
covered by the CRPD.

The Law of Montenegrd describes that the denial of the right to work,
making the use of public facilities impossible,triesive or difficult, and the
failure to take special measures to “remedy linote or unequal position” of

" Article 4(2) of the Croatian Law

75 Articles 3(7), 5(2) and 20(3) of the Albanian Law
® Article 5(f) of the Law of BiH

" Article 5(12) of the Law of fYRoM

8 Article 18 of the Law of Montenegro
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7.

78.

the disabled, constitute discrimination. As stabdve, such provisions may
go too far in that they do not provide for reasdeaxceptions, namely where
such measures would impose a disproportionate hurda public
administration, employers or other stakeholders.

Furthermore, other aspects of this definition ddbshort in bringing the Law
in line with the EUacquis. To further enhance protection for disabled pesson
it is recommended to extend the Law so that it alstudes other aspects of
reasonable accommodation, including access to,icjpation in, or
advancement in employment, or training activitibat also other areas of
relevance to disabled persons.

As it stands, all of the laws examined would benfeim varying degrees of
revision to ensure that provisions regulating thasonable accommodation
requirement are in line with relevant parts of t8®RPD and the EU

Employment Equality Directive. This particularly @ies to the Law of

Serbia, where it is recommended to include the datyreasonable

accommodation. The Law of Kosovo should also inelsdch a provision.

5.7. Segregation

79.

80.

81.

82.

Another important aspect of discrimination with gutial implications for the

Roma community is that of segregation. Article 3tleé CERD specifically

condemns racial segregation, and obliges Statepréwent, prohibit and

eradicate all forms of racial segregation. This msethat racial segregation
may never, under no conditions be justified.

The issue of segregation is regulated by the lafv8ild’®, Croatid® and
Montenegr8®. The Law of Kosov¥ likewise regulates this matter.

It is noted that none of the above laws specifychhiype of segregation they
are addressing. Moreover, under the definition aioed in the law of
Montenegro, segregation is permitted where it igdlvely justified by a
legitimate aim and the means of achieving that ane proportionate and
necessary. The same holds true for the Law of Kast®Vhile in certain
circumstances, it may indeed be justifiable to sspapersons based on their
gender, health condition, or age, any kind of laségregation can nevée
justified. It is noted that the Albanian Law, therBian Law, and the Law of
fYRoM do not regulate segregation at all.

The respective laws should be amended accordiraglg, all laws should
specify the absolute ban on racial segregdtion.

" Article 4(4) of the BiH Law

8 Article 5 of the Croatian Law

81 Article 9 of the Law of Montenegro

82 Article 3(f) of the Law of Kosovo

8 As the issue only arose in the case of thesedws,|segregation is not included in the comparative
table under Annex 1.
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6. Exceptionsto the Prohibition of Discrimination

6.1. Genuine and Determining Occupational Requirement

83.

84.

85.

According to Article 4 of the EU Racial Equalityiective and Article 4 par 1

of the EU Employment Equality Directive, a diffeoenin treatment which is

based on a protected characteristic shall not totestdiscrimination where,

by reason of the nature of the particular occupatiactivities concerned or of
the context in which they are carried out, suchharacteristic constitutes a
genuine and determining occupational requiremenyiged that the objective
is legitimate and the requirement is proportionate.

All seven laws under consideration have chosendlude such an exception.
Albanig®®, BiH®, Croati&® and fYRoM' appear to have approximated their
definitions with the definition of the genuine addtermining occupational
requirement found in the EU Directives. The defamtcontained in the Law
of Kosovd?® is also approximated.

In the Laws of Montenegfd and Serbi&, on the other hand, the definitions
do not explicitly state that such a requirement ugthoadhere to the
proportionality principle. It is advised to revidhe relevant provisions
accordingly.

6.2. Religious Organizations

86.

87.

Under the EU Employment Equality Directive, natiblegislation or practices
may allow churches and other public or private oizations, whose ethos is
based on religion or belief, to treat persons diffidly on the basis of their
religion or belief. Such different treatment shadit constitute discrimination
where, by reason of the nature of these activitiesf the context in which

they are carried out, a person’s religion or bekehstitutes a genuine,
legitimate and justified occupational requiremehgving regard to the
organization’s ethos. This exception only allowsddferent treatment on the
grounds of religion or belief, and cannot be usegustify discrimination on

any other ground.

BiH®!, Croatid? and fYRoM? included such an exception in their respective
laws. However, the definition in the legislation BfH may be too wide in
scope, as it speaks of “doctrines, basic presumgtiodlogmas, beliefs or
learning of actual confession or religion”, whicbhed not necessarily specify
that such difference in treatment will be basegersons’ religion or belief, as
a genuine occupational requirement. The definittolYRoM’s Law applies

8 Article 6(2) of the Albanian Law

% Article 5(b) of the BiH Law

8 Article 9(2), item 4 of the Croatian Law
87 Article 14(2) of the Law of fYRoM

8 Article 5 of the Law of Kosovo

8 Article 16 of the Law of Montenegro

% Article 16 of the Law of Serbia

%L Article 5 (c) of the BiH Law

92 Article 9(2), item 5 of the Croatian Law
% Article 14(3) of the Law of fYRoM
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to the grounds of “religion, belief, sex or othehatacteristics”. Such
exceptions may well go beyond the parameters of Eke Employment
Directive, and should be revisited.

88.  The Serbian LaW provides for a somewhat different exception bgdtting
that “the conduct of priests, that is to say, ielig officials, which is in
keeping with a religious doctrine, beliefs or thigjeatives of churches and
religious communities” shall not be considered tmstitute discrimination.
This provision is unclear as it is not entirelytaer what type of conduct this
would pertain to; therefore, it would benefit framme clarification.

6.3. Other Exceptions

89.  There exist a number of other exceptions in theslegquestion. For example,
the Albanian Law’ states that “distinctions in compensation and fistie
established on the basis of protected grounds t@omstitute discrimination
when “the distinctions are reasonable and in proporto a risk that is
assessed on the basis of current and statistitalllat can be verified and are
closely linked to the risk”. The meaning and scopehis provision are not
clear and it should thus be revised.

7. Equality Bodies

90. While the ICCPR and the ECHR do not specificallyntren the establishment
of equality bodies, such bodies are required urtderEU Racial Equality
Directive. The minimum requirement regarding edydbodies, as stipulated
therein, is to have one or more bodies for the ptan of racial and ethnic
origin equality which should provide independensistance to victims of
discrimination in pursuing their complaints abouscdimination, conduct
independent surveys concerning discrimination ambliph independent
reports and recommendations on any issue relatisgah discrimination.

91. The necessity for the independence of such a b®aysb set out in General
Policy Recommendation No. 7 of the Council of Ewsp European
Commission against Racism and Intolerance (hereindECRIY), as are
some of its tasks, which should include the righinitiate and participate in
court proceedings, and monitoring legislation.

92. Such bodies exist in all target jurisdictions, lutdifferent forms. Next to
general human rights institutions, Albania, fYRoMdaSerbia also have
separate specialized bodies dedicated solely to phaection against
discrimination. In BiH, Croatia and Montenegro, teanpetences with respect
to protection from discrimination are vested witte tgeneral human rights
Ombudsperson. The Ombudsperson is also the regmiasiti-discrimination
body in Kosovo.

% Article 18 of the Serbian Law
% Article 20(5) of the Albanian law

% ECRI General Policy Recommendation No. 7, Recommama 24, as well as pars 51 and 52 of the
Explanatory Memorandum.
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93.

94.

95.

96.

97.

98.

99.

The specialized bodies set up by the laws of AlbaiMRoM, and Serbia are
independent; they are appointed by the respectiwvkaments for five years,
and are only accountable to parliament.

The more general ombuds offices set up in BiH, Gaicand Montenegro are
likewise considered to be independent, as set wutelevant legislation
establishing these bodies (though in Croatia the b@wsman is a
Parliamentary Ombudsmat)They are all appointed by parliament, for a set
tenure, and are only accountable to the parlianmEm. same holds true for
Kosovo where the Ombudsperson is accountable tdskembly of Kosovo.

It should be noted, however, that the Human Rigntgector of Montenegro
is appointed by parliament based on the proposathef President. This
procedure has raised some concerns with regardetontependence of the
Human Rights Protector in the past.

The competences of these bodies in protecting filsorimination found in
the reviewed anti-discrimination laws all includessisting victims of
discrimination and dealing with their complaints,vaell as the publication of
reports. While almost all laws foresee the conadicturveys by these bodies,
the Serbian Law does not; it may be advisable ¢tude this task specifically,
to make this law fully compliant with the EU Rack&duality Directive.

Likewise, most laws foresee the monitoring of theation and of legislation.
While the Law of Kosovo does not specifically mentithis, this could
perhaps be implied from the general mandate ofGh¥udsperson to raise
awareness on human rights issues, propose nevalemis and prepare annual
reports on the human rights situation. Monitorirgy dlso not explicitly
mentioned in the Law of Montenegro, but may be algpglied by the Human
Rights Protector's mandate to inform the public wbdiscrimination/raise
awareness, and collect and analyze statistical data

Certain institutions have even wider mandates thauld allow for the
participation in proceedings (BiH), the right tdeficriminal cases with
prosecutors (Croatia), the right to initiate pratiags before competent bodies
(fYRoM), and the right to submit misdemeanor nai¢Serbia). In Kosovo
the Ombudsperson can initiate cases before thditdgimnal court

The Albanian Commissioner for Protection from Disgnation also has quite
extensive powers. Next to imposing administratigacsions, including fines
for violating the law, he/she may order regulatiamsmeasures, and fine
natural or legal persons if they do not inform @@mmissioner or implement
the decision. Should the person still not implemirgt decision or pay the
fine, then the Commissioner may ask competent aitit® to remove or
suspend the license or authorization of a persgal/lentity required to
conduct his/herlits activity.

%7 Article 13 of the Croatian Law also foresees tiatain ombuds tasks may be undertaken by special
ombuds bodies, if this is laid down in a special.la

% See the OSCE/ODIHR-Venice Commission Joint Opirdanthe Law on the Protector of Human
Rights and Freedoms of Montenegro, CDL-AD(2011)a8419 October 2011, adopted by the Venice
Commission at its 88th Plenary Session (14-15 Gut@011), pars 17-18. The matter of the Human
Rights Protector’s independence was also rais¢leir2012 EU Progress Report on Montenegro, p. 9:
http://ec.europa.eu/enlargement/pdf/key documebi®/backage/mn_rapport 2012 en.pdf
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100.

101.

102.

103.

At the same time, in certain jurisdictions, thempear to be discrepancies
between the general scope of the work of ombudsgutiens, and the mandate
required for adequate and comprehensive protectgainst discrimination.
More specifically, ombuds institutions habituallgad with complaints against
public authorities and institutions, and not witbnplaints against private
persons. At the same time, the protection agaisstithination should extend
to the private sector as well, in particular in #rea of employment. Thus, if
ombuds institutions should be effective anti-disgnation bodies within the
meaning of the EU Racial Equality Directive, theampetences need to be
expanded in this field.

While this is usually reflected in anti-discrimirat legislation, the respective
basic legislation for establishing ombuds instdns still refers only to

complaints against public bodies and institutidhsreby creating a situation
where, in terms of scope, the two laws conflictiotiks like this may be the
case in Bosnia and Herzegovina and Montenegro.rtat@, this issue was
resolved by a specific reference to competence®seg by other legislation
contained in the 2012 Ombudsman’s Act.

In the Law of Kosovo, there also appears to be rdlico with the relevant
legislation on the Ombudsperson.

The above discrepancies in legislation should bwoxed, to ensure that
ombuds institutions may be effective anti-discriation mechanisms in all
fields where discrimination may potentially appear.

8. Remedies and Sanctions

104.

105.

106.

107.

The right to legal remedy is contained in both &ei2 par 3 of the ICCPR,
and Article 13 of the ECHR. Likewise, Article 6 thle CERD, and Atrticle 5 of
the CRPD require effective protection and remetiasases of discrimination
on racial/ethnic or disability grounds.

According to the EU Equality Directives, infringems of anti-discrimination
laws must be met with effective, proportionate dissuasive sanctions, which
may include compensation being paid to the victim.

The European Court of Justice has held that angtismnprovided by the
national legal system must be such as to "guaraetdeand effective judicial
protection” and must "have a real deterrent effewnt”the discriminating
entity >

The meaning of that concept must be determineddh €oncrete case in the
light of the individual circumstances. A wide rangfepossible remedies and
sanctions exist in the laws in questith

*Marshall (1993), Case C-271/91, par 24; Dekker ¢)9Gase C-177/88; Von Colson (1984), Case

14/83.

1% For a detailed description of the remedies andti&ars see Annex 1.
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8.1 Judicial Procedures

108.

109.

110.

111.

112.

113.

According to the above principles, and the EU Eigpalirectives, states shall
ensure that judicial and/or administrative proceduincluding, where they
deem it appropriate, conciliation procedures, awslable to all persons who
consider themselves wronged by the failure to apipéy principle of equal
treatment to them, even after the relationship mctv the discrimination is
alleged to have occurred has ended.

Judicial remedies are envisaged in all laws undeménation®. Special civil
proceedings requiring urgent action of courts arésaged in BiH, Croatia,
fYRoM, Montenegro and the Serbia, while the Albanlaaw refers to civil
procedure legislation for compensation, and to icranprocedure legislation
for “criminal denunciations”. The only types of Egremedies specifically
mentioned in the Albanian Law are compensation, dadending on the case,
criminal sanctions (though criminal liability foc@ of discrimination should
be avoided). This complements the extensive compegteof the Albanian
Commissioner for Protection from Discrimination, avmay impose sanctions
for violations and for the failure to comply withishher decisions (par 99
supra).

The specific types of lawsuits mentioned in the @k BiH, Croatia, fYRoM,
Montenegro and Serbia focus on four main remedi@bas, determination of
the violation, prohibition of the discriminatory taccompensation or
publication in the media. All of the above lawsaafsresee the imposition of
fines for different forms of discriminatory behawian a more or less specific
manner. It would be important to assess, for eadividual law, how effective
this system of remedies and sanctions is, and whéftie requirements of the
laws are sufficiently clear and foreseeable.

In relation to the Law of Montenegro, it is notdt the imposition of fines is
only possible in very specific cases, but not fanmeral acts of anti-
discrimination; this should be amended.

The deadline for filing anti-discrimination lawssiis 90 days according to the
Law of Montenegrt? It is noted that the Law of Croatia, does notcifgea
time limit and does not, as do other laws, e.gse¢hof fYRoM or Serbia,
specifically refer to other procedural law in redatto the submission of the
claim; it is recommended to remedy this, eitheectly in the Law or by
reference to other relevant legislation where they be outlined in greater
detail. Generally, it should be noted that a timetlfor bringing a case should
not be too short as this may constitute a potebaaier to litigation.

In Kosovo, the legal mechanisms for enforcing sghte generally unclear
and insufficiently detailed. The legal mechanismset out in Article 7 of the
Law would perhaps benefit from some clarificatioas, it is not apparent
which courts have jurisdiction. It would be helptol include in the Law an
indication of the role of courts and types of pediegs related to
discrimination complaints before courts, along witbferences to the

191 For judicial procedures see the following: Arti(@4-38 of the Albanian Law; Articles 11-19 of the
BiH Law; Articles 16-24 of the Croatian Law; Arte 24-31 of the Law of Montenegro; Articles 34-
41 of the Law of fYRoM; Article 7 of the Law of Koso; Articles 41-46 of the Serbian Law;

192 Article 27 of the Law of Montenegro
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appropriate courts and procedures. This informatmuid be included directly
in the Law or by reference to relevant procedwgidlation.

114. In particular with regard to liability, it would bleeneficial to include in the
Law a list of possible claims that could be takencoturt aimed at e.g. the
cessation of a discriminatory act, the declarativat such an act has taken
place, and compensation/damages for such actsLaweshould also specify
which types of courts would be competent to heahsases.

8.2 Third-Party I ntervention

115. Article 7 par 2 of the EU Racial Equality Directiamd Article 9 par 2 of the
EU Employment Equality Directive provide that asations, organisations or
other legal entities, which have a legitimate iesérin ensuring that the
principle of equal treatment is complied with, slibbe able to engage, either
on behalf or in support of the complainant, wits br her approval, in any
judicial and/or administrative procedure. A similarinciple is outlined in
ECRI General Policy Recommendation No. 7, Recomiatorl 25.

116. All laws in question contain similar provisions thsatisfy part of this
requirement, but it is noted that the laws of A, Montenegr&* and
Serbid®™ appear to only allow third-party intervention orehalf of
complainants, but not in support of them. Furtheenthe Montenegrifi® and
Serbial®” Laws do not permit third—party intervention in tlase of
compensation lawsuits.

117. As for the Law of Kosovo, it permits third-partyténvention, but apparently

also only on behalf of complainants, not in suppdthem'®®

118. It is recommended to revise the wording in the ablaws to reflect more
adequately the principle of third-party interventioutlined in the above
international instruments.

8.3 Burden of Proof

119. According to international anti-discrimination stiands, and the EU Equality
Directives, persons alleging discrimination agathsin must establish, before
a court® or other competent authority, facts from whiclmiay be presumed
that there has been discrimination. The burdenro¥ipg the violation will
then shift to the respondent, who must prove thetet has been no breach of
the principle of equal treatment. This does nowvdéwer, apply to criminal
procedures, or other procedures where courts hawevastigative role.

193 Article 34 of the Albanian Law

194 Article 22 of the Law of Montenegro

195 Article 35 of the Serbian Law

19 Article 30 of the Law of Montenegro

197 Article 46 of the Serbian Law

198 Article 7.6 of the Law of Kosovo

199 SeeNachova and Others v. Bulgaria [GC], nos.43577/98and43579/98 § 147, as well as Mukong
v. Cameroon, Communication No. 458/1991, U.N. BREPR/C/51/D/458/1991 (1994). See also Bleir

v. Uruguay, Doc. A/37/40, p. 130 (1982)
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120. All laws under examination have included provisiartgch shift the burden of
proof to the respondent. However, not all havespased the requirement in
line with international standards, and the EU EidudDirectives. It would
appear that the relevant provisions contained m ltaws of BiH'° and
Croatid™! are compatible with the above instruments. Theipian contained
in the Law of Kosovb™ also appears to be compatible with international
standards'”,

121. The Albanian LaW** shifts the burden of proof to the respondent, h@re
“the plaintiff has the obligation to bring evidenge support of the lawsuit,
using every kind of lawful evidence that may shascdminating behaviour”.
Such obligation may go beyond that of simply essainig the facts.

122. The Law of fYRoM™ states that “if the party in a court proceedihglis
claim that in accordance with the provisions o$thaw his/her right to equal
treatment has been violated, he/she is obligedtate sall the facts and
evidence justifying his/her claim.” Here, as in tbhase of Albania, the
reference to evidence appears problematic.

[END OF TEXT]

19 Article 15 of the BiH Law

11 Article 20 of the Croatian Law

112 Article 8 of the Law of Kosovo

113 However, it is noted that in UNMIK Regulation NB004/32 promulgating the Law, the Special
Representative of the UN Secretary-General ha@dstttat Article 8 par 3 should be deleted; this
article had initially stipulated that the shift tife burden of proof should not apply to criminatan

minor offences proceedings. According to Articlef8he EU Racial Equality Directive, and Article 10

of the EU Employment Equality Directive, the shiftthe burden of proof shall not apply in criminal

procedures — in the course of attempting to ma&d_gw compliant with EU Law, this should be borne
in mind.

114 Article 36(6) of the Albanian Law

115 Article 38(1) of the Law of fYRoM
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Annex 1: Table of Anti-Discrimination Laws (WesternBalkans)

from Discrimination

gender identity, sexual orientation, politicg
religious or philosophical beliefs, econom
educational or social situation, pregnan

parentage, parental responsibility, age, family

or marital condition, civil status, resideng
health  status, genetic predispositio
disability, affiliation with a particular group o
any other reason

l,and stay in the
ic territory of the
tyRepublic of Albania

€,
S,

General Information/Scope of Law
Jurisdictior Name of Law Date of Protected Characteristics Personal Scape Matec@ &S Recommendations
Adoption
Albanie Law on Protection 4 February 2010 Gender, race, colour, ethnicitynglmge,| All persons who live | (Public and private sphere); To specify that the Law prohibits

Employment (the announcement of
free places of work; the recruitment
and selection of employees; the
treatment of employees in the work
place, including their treatment
during the establishing or changing @
working conditions, compensation,
benefits and the work environment,
treatment related to professional
training or during the

disciplinary process or related to
dismissal from work or the dissolutio
of a labour contract; membership in
labour unions and the possibility of
benefiting from the facilities that this
membership secures); education,
goods and services (the ability to ent
into a place where the public is
permitted to enter or to use a place
that is permitted to be used by the
public; the ability to receive or to
benefit from goods or services that
have to do with health; the
contribution and possibility to benefit]
from goods from social protection
schemes, including social assistancs
social insurance, protection of
children, disability benefits or any
another scheme of social protection

other advantage offered to the publig;

the opportunity to use or enter into a
educational institution; systemisation
in a place where housing is offered;
the sale or renting of residences and
other premises; banking services an
the opportunity to obtain grants, loan
bank deposits or financing; facilities
for entertainment, relaxation and

refreshment; facilities for transport ol

discrimination based on real or

To include membership in
employers’ organisations and

f professional organizations in the
material scope;

To clarify the meaning of “genetic
predispositions”, as enumerated in
the list of protected characteristics|
h
To clarify the meaning of the
following part of Article 20(2)(d)
pertaining to goods and services:
“systemisation in a place where
ehousing is offered”

0

=

v

assumed characteristics or criterial;

1

travel; services of the free professior




o

<

Bosnia & Law on Prohibition of 28 July 2009 Race, skin colour, language, religietinic | All public bodies at | (Public and private sphere); To include disability and age in the
. Discrimination affiliation, national or social origin, connectionthe level of the state,| Employment, education, science and list of protected characteristics;
Herzegovma to a national minority, political or any otherentity, canton and sports, social protection, health
persuasion, property, membership in trgdBrcko District of protection, trainings, judiciary and | To prohibit discrimination on the
union or any other association, educatiprBiH, municipal administration, housing, public basis of association with any groy
social status and sex, sexual expression orstitutions and information and the media; and not only national minorities;
sexual orientation, and every otheibodies, and legal membership in professional
circumstance persons with public | organizations, goods and services
authorities, as well ag designated to public and public placegs,
Missing: disability, age all legal and natural | performing entrepreneurship,
persons, in all participation in cultural and art
spheres of life creations, equal participation of all
citizens in public life, family, rights of]
a chilc
Croatie The Anti- 15 July 2008 Race or ethnic affiliation or cologender,| All state bodies, (Public and private sphere); To prohibit discrimination on the
Discrimination Act language, religion, political or other beligf,bodies of localand | Work and working conditions; access basis of association with a group;
national or social origin, property, trade uniprregional self to self-employment and occupation,
membership, education, social status, marjitglovernment units, including selectioreriteria, recruiting | To specifically include: conditions
or family status, age, health conditionlegal persons vested| and promotion conditions; access to| of access to employment, dismissal
disability, genetic heritage, gender identifywith public authority, | all types of vocational guidance, and pay and employment conditions
expression or sexual orientation all legal and natural | vocational training, professional in the material scope, either direct
persons improvement and retraining; in the Law, or by referring to other
education, science and sports; social legislation;
security, including social welfare,
pension and health insurance and To define “genetic heritage” in the
unemployment insurance; health Law, or refer to other legislation
protection; judiciary and where it may be found.
administration; housing; public
informing and the media; access to
goods and services and their
providing; membership and activities|
in trade unions, civil society
organisations, political parties or any
otherorganisations; Access to
participation in the cultural and artistic
creation.
Former Law on Prevention and | 8 April 2010 Sex, race, skin color, gender, belaggio a| All natural and legal | (Public and private sphere); To include sexual orientation in the
Protection against marginalised group, ethnic origin, languagepersons in the Work and labour relations; education, list of protected characteristics;
YuQOSIfaV Discrimination citizenship, social origin, religion or process of exercise of science and sport; social security,
Republlc of confession, other types of belief, educatiprthe rights and including the field of social To specify that the Law prohibits
Macedonia political belonging, personal or social statiysfreedoms guaranteed protection, pension and disability discrimination based on real (

mental and physical disability, age, family

marital status, property status, health condit
or on any other grounds established by the

or by ratified international agreements

Missing: sexual orientation

brby the Constitution

oand the legislation of

athe former Yugoslav
Republic of
Macedonia.

insurance, health insurance and healttassumed characteristics or criterial,

protection; judiciary and
administration; housing; public
informing and media; access to good
and services; participating and actin
in syndicate, political parties,
associations of citizens and
foundations or any other organizatio

=

To prohibit discrimination on thg
sbasis of association;

To define “belonging to a
marginalized group” as enumerated
sin the list of protected

based upon participation; culture andg

characteristics;




other areas determined by law.

To delete the following reference
from Article 2: “in the process of
exercise of the rights and freedom
guaranteed with the Constitution
and the legislation of the Republic
of Macedonia”;

To broaden the material scope in
respect of employment in line with
relevant EU Equality Directives;

12

- Q

Montenegn Law on Prohibition 27 July 2010 Race, colour of skin, national affita, social | All natural and legal | Use of facilities/buildings, public To include protection from
against Discrimination or ethnic origin, affiliation to the minority persons to which the| service delivery, education and discrimination on the basis of
nation or minority national community, Montenegrin vocational training, labour; access to association with any group (not
language, religion or belief, political or otherlegislation is employment, work and education only national minority);
opinion, gender, gender identity, sexyahpplicable (restricted to the ground of health
orientation, health conditions, disability, ade, condition); access to healthcare, the| To amend the provisions pertainin
material status, marital or family status, right to work and the rights related tq to the material scope in line wit|
membership in a group or assumed employment relations, the right to relevant EU Equality Directives;
membership in a group, political party or other marry, form a family and other rights
organisation as well as other personal from the field of marriage and family
characteristics relations (restricted to the ground of
disability)
Serbi: Law on the Prohibition | 26 March 2009 Race, skin colour, ancestors, cisizgny | Everyone (Public and private sphere); To include non-religious belief i

of Discrimination

national affiliation or ethnic origin, languag
religious or political beliefs, gender, gend
identity, sexual orientation, financial positio

birth, genetic characteristics, health, disability,

marital and family status, political conviction
age, appearance, membership in political, tr.
union and other organisations and other rea
presumed personal characteristics

Missing: non-religious belief

B,
ade
| or

Proceedings conducted before publi
administration organs, labour, right t
employment, free choice of
employment, promotion, professiona|
rehabilitation, equal pay for work of
equal value, fair and satisfactory
working conditions, paid vacation,
joining a trade union and protection
from unemployment, provision of
public services and in the use of
premises and spaces, education and
professional training

the list of protected characteristics|

To define “appearance” &
enumerated in the list of protecte
characteristics;

To prohibit discrimination on the
basis of association;

To include the following in the
material scope: access to self-
employment or an occupation;
membership in employers
organizations and professional
organizations, as well as social
advantages and housing.

o n




Kosovc

The Anti-
Discrimination Law

19 February 2004 Sex, gender, age, marital stdarguage,
mental or physical disability, sexu
orientation, political affiliation or conviction
ethnic origin, nationality, religion or belie
race, social origin, property, birth or any oth
status

While Article 1 refers

alto “citizens of
Kosovo”, Article 4

, speaks of “all natural

eand legal persons” ag
regards both the
public and private
sectors, including
public bodies, in
relation to any action
or inaction which
violates the right or
rights of any natural
or legal person or
persons

(Public and private sphere);
Conditions for access to employmen
self-employment and to occupation,
including selection criteria and
recruitment conditions,; access to all
types and to all levels of vocational
guidance, vocational training,
advanced vocational training and
retraining, including practical work
experience; employment and workin
conditions, including dismissals and
pay; membership of, and involvemen
in an organisation of workers or
employers, or any organisation whos
members carry on a particular
profession, including

the benefits provided for by such
organisations; social protection,
including the Social Assistance
Schemes, social security and
healthcare; social advantages,
including but not limited to
humanitarian assistance; education;
access to housing, and to all other
forms of property (both movable and
immovable); access to and supply of
goods and services which are
available to the public; fair treatment
before tribunals and all other organs
administering justice; personal
security; participation in public
affairs, including the right to vote and
be voted for; access to public places
and any other right set forth by

To specify that the Law prohibit
, discrimination based on real (¢
assumed characteristics or criteriaj;

=

To prohibit discrimination on thg
basis of association;

To revise Atrticle 1 regarding th

“the principle of equal treatment]
j of the persons referred to in th

Article as “citizens of Kosovd”

1]

S

t

[}

To delete the following referenc

efrom Article 4: “any action or
inaction which violates the right o
rights”.

=

applicable law

! This designation is without prejudice to positimmsKosovo's status, and is in line with UNSCR 1/884and the ICJ Opinion on the Kosovo declaratibn o

independence.

2 In UNMIK Regulation No. 2004/32, the then Spe&alpresentative of the UN Secretary-General in Kosethen promulgating the Law, noted that the word

“citizens” should be replaced with “persons in Kest and that this should be refle

cted in the Law.



Definitions

Jurisdictior Direct Discrimination Indirect Discrimination Hasament Victimization Instruction to] Reasonable Recommendations
discriminate | accommodation
Albanizc Direct discrimination is “that form of | Indirect discrimination is “that Annoyanceis “that | Victimization is “an Instruction to “Denial of a To remove the following
discrimination that occurs when [aform of discrimination that occurs | form of unfavourable discriminate is reasonable reference: “based on
person or group of persons is treateevhen a provision, criterion or discrimination that treatment or adverse | “an instruction or a| accommodationis hierarchical relations” from
in a less favourable manner tharpractice, apparently neutral, would occurs in the case of| consequence request based on | that form of the definition of instruction
another person or another group |oput a person or group of persons in an undesirable that comes as a hierarchical discrimination to discriminate;
persons in a situation that is the samenfavourable conditions, in conduct, when it is reaction to a complaint relations to that happens
or similar, based on any [protectedconnection with the [protected related to any of the | or to a proceeding thaj discriminate whenever there is a| To explicitly forbid racial
characteristic]” characteristics], in relation to a [protected aims at against one or denial of or segregation;
person or another group of persorjscharacteristics], implementation of the | more persons on | objection to making
and also when that measure, which has the principle of equality” | the basis of essential and To remove the following
criterion or practice is not purpose or effect of the causes appropriate reference in Article 3(5)
objectively justified by a legitimate| violating the dignity mentioned in regulations or pertaining to harassment:
aim, or when the means of of a person and the article 1 of this changes that are “an objection or failure to
achieving that aim either are not | creation of an law” necessary in a submit by the person
appropriate or are not essential andintimidating, hostile, particular case and | affected by such a
in fair proportion with the degrading, do not impose an behavior”;
condition that has caused it” humiliating or excessive burden,
offensive for the purpose of | To specifically state that
environment for that assuring the instruction to discriminate
person, as well as in enjoyment and shall be deemed to be
the case of a less exercise, on an discrimination;
favourable treatment equal basis, of the
performed as a result fundamental rights | To align the definition of
of an objection or and freedoms for reasonable accommodatio
failure to submit by persons with a with the EU Equality
the person affected disability or which Directives;
by such a behaviour” occurred under
other conditions
mentioned in article
1 of this law”
Bosria Direct discrimination is “every Indirect discrimination is “every | Harassment“shall “A person who “Discrimination “Employers To specify that racial
&Herzedov different treatment on [protectgd] situation, in yv_hlch, an a}pparently bg cqns_lde_red‘ rgpotte_d _ shall_also be shall, b_ased on segregation shall be banneg
: g grounds, i.e. every action or failure to neutral provision, criteria or discrimination in discrimination or considered needs in a concrete| at all times.
na act when a person or a group of practice has or would have the every situation when | participated in legal instruction to case, take
persons is put, has been or could be| effect of putting a person or group| behaviour is related | proceedings for discriminate and | appropriate To enhance the definition

put into a less favourable position
unlike some other person or group o
persons in similar situations ”

of persons into an unfavourable ol
less favourable position comparin
to other persons”

to one of mentioned
y [protected] grounds
that aims for or has
an effect of harming
person’s dignity and
creating intimidating,
hostile, degrading,
humiliating or
offensive
atmosphere”

protection from
discrimination shall
suffer the
consequences of such
report or

participation”

assistance to
others in
discrimination”

measures, in order
to enable a person
with disability

to access,
participate or to be
promoted, i.e.

to participate in
training, if such
measure do not
represent

of indirect discrimination
by specifying that in case g
objective justification, thereg
is no discrimination.

To amend the definition of
victimization to bring it in
line with EU Equality
Directives;

f




an unreasonable
burden for the
employer”

Croatis Direct discrimination is “treatment| Indirect discrimination “shall be Harassmen is any “No person shall be “Encouragement | A failure to enable | To include the adjective
based on any of the [protectef]taken to occur when an apparently unwanted conduct placed in a less to discrimination, | disabled persons the “humiliating” in the
grounds whereby a person is, haseutral provision, criterion or caused by any of the| favourable position if conducted following, in line definition of harassment
been, or could be placed in a lespractice places or could place a | [protected] grounds | because he/she has | intentionally, shall | with their specific (though perhaps degrading
favourable position than other persongerson in a less favourable positignwith the purpose or | reported, in good faith{ be deemed to be | needs, shall also be| behavior could also be
in a comparable situation” on the [protected] grounds, in effect of violating the | discrimination, discrimination” deemed to be classified as inherently

relation to other persons in a dignity of a person, | witnessed discrimination: humiliating);
comparable situation, unless suchlaand of creating an discrimination, - use of publicly
provision, criterion or practice may intimidating, hostile, | refused an instruction available resources,| To align the provision on
be objectively justified by a degrading or to discriminate or - participation in the| “adapting the infrastructure
legitimate aim and the means of | offensive participated in any public and social and premises” with the
achieving that aim are appropriatg environment. manner in proceedings life, wording used in the EU
and necessary” based on - access to the Equality Directives on
discrimination in line workplace and reasonable accommodatio
with provisions of this appropriate working
Act’ conditions, by To specify that racial
adapting the segregation shall be banneg
infrastructure and at all times.
premises, by using
equipment and in To amend the definition of
another manner victimization to bring it in
which does not line with EU Equality
present an Directives;
unreasonable
burden for the
person that is
obliged to provide
for it.
Former Direct discrimination “on the Indirect discrimination “on “Harassment and “Unfavourable “Discrimination “Adjustment of the | To amend the definition of
Yuagoslav discriminatory basis is any unpleasantdiscriminatory basis is each putting degradatory behavior towards any | shall be deemed | infrastructure and of| direct and indirect
g - acting, differencing, excluding or of any person or group in behaviour is violation| person, bearing any activity, with | the services is discrimination so that they

Republlc of | limitating which has or shall have a | unpleasant position in comparison of the dignity of any | negative consequencgswhich any person | adopting are in congruity with

Macedonia | consequence of suspension, violatiop to other persons, by adopting person or group of as a result to the directly or appropriate international standards;
or limitation of the equal recognition | provisions or criteria or by persons, which undertaking certain indirectly invokes, | measures
or enjoyment in the human rights and undertaking certain activities or arouse out of activities for encouragesgives | required in some To widen the scope of the

basic freedoms, compared to the
treatment which has or shall have
other person in same or similar
conditions”

practices that are neutral by
contents, except when those
provisions, criteria or practices
result from justified aim, and the
contents for achieving that aim are¢
adequate and necessary”

discriminatory basis
and which aims to
and results in
violation of the
dignity of certain
person or creation of
threatening, hostile,
derogatory or fearful
surrounding,
approach or practice’

protection against
discrimination (has
reported
discrimination,
initiated a procedure
for discrimination and
witnessed during the
procedure)”

directions and
stimulates other
person to perform
discrimination”

particular case, in
order to provide to
the person with
intellectual and
body disability, the
access, the
participation and
advancing in the
labour process,
unless these
measures impose

disproportionate

relevant provision on
adjustment of infrastructurg
to bring it in line with the
CRPD;

To explicitly forbid racial
segregation;

To amend the definition of
victimization to bring it in
line with EU Equality

n

Directives;




encumbrance to the
employers”

Montenegr' Direct discrimination “exists if a Indirect discrimination “exists if Harassmen, “on “No one shall suffer | “Theincitement “Discrimination To adapt the definition of
person or a group of persons, in the | apparently neutral provision of a | any [protected] adverse consequences or giving against person with | direct discrimination to EU
same or similar situation in respect tp regulation or general act, criterion| ground, represents | for reporting the case | instruction to disability exists also| legislation
other person or group of persons, is | or practice is bringing or can bring certain behaviour of discrimination, discriminate in the case when
brought or were brought, or may be | a person or a group of persons intp toward or treatment | giving deposition against certain special measures to| To delete “inconvenience”
brought in an unequal position by an| unequal position in respect to othgr of a person who such before a competent person or a group | remedy limitations | as a possible result in the
act, action or failure to act, on any person or group of persons, on anyy behaviour or authority or offering of persons on any | or unequal position | definition of harassment.
[protected] ground, unless the act, | [protected] ground, unless the treatment does not | evidence in the [protected] ground | this person is facing
action or failure to act are objectively provision, criterion or practice are| want, and which has | proceedings shall be deemed tg are not taken” To delete the reference to
and reasonably justified by a objectively and reasonably justified the purpose or investigating a case of be discrimination” “incitement” to
legitimate purpose and achievable | by a legitimate purpose and represents violation | discrimination” discriminate.
with the means appropriate and achievable with the means of the personal
necessary to use for achieving that | appropriate and necessary to use| dignity, and causes To amend the definition of
purpose, and when they are acceptapli®r achieving that purpose, and state of intimidation, reasonable accommodatio
and proportionate in relation to the | when they are acceptable and inconvenience, to bring it in line with
purpose to be achieved” proportionate in relation to the hostility, humiliation international standards;

purpose to be achieved” or offensiveness”

To specify that racial
segregation shall be bann€
at all times;
To amend the definition of
victimization to bring it in
line with EU Equality
Directives.

Serbi: Direct discrimination “shall occur if | Indirect discrimination “shall “It is forbidden to “Discrimination shall | - - Insofar as this is not alread

an individual or a group of persons,
the grounds of his/her or the
personal characteristics, in the same
a similar situation, are placed or ha
been placed or might be placed in
less favourable position through al
act, action or omission”

roccur if an individual or a group of]
rindividuals, on account of his/her
ar their personal characteristics, ig
veplaced in a less favourable positio
dahrough an act, action or omission
ythat is apparently based on the
principle of equality and
prohibition of discrimination,
unless it is justified by a lawful
objective and the means of
achieving that objective are
appropriate and necessary”

expose an individual
or a group of persong
on the basis of

n his/her or their
personal
characteristics, to
harassmentand
humiliating treatment
aiming at or
constituting violation
of his/her or their
dignity, especially if
it induces fear or
creates a hostile,
humiliating or
offensive
environment”

i

exist if an individual
or a group of persons
is unwarrantedly
treated worse than
others are treated or
would be treated,
solely or
predominantly on
account of requesting
or intending to reques
protection from
discrimination, or due
to having offered or
intending to offer
evidence of
discriminatory
treatment”

the case, to amend the
definitions of direct and
indirect discrimination so
that they explicitly refer to
the protected grounds undg
the Law;

To amend the definition of
indirect discrimination so
that the stipulation that the
act shall be based on the
principle of equality and
prohibition of
discrimination is removed;

To amend the provision on
victimization to reflect EU
legislation.

To explicitly forbid racial

Bl

segregation;




To include a provision
concerning the duty of
reasonable accommodatio

To include a definition for
the instruction to
discriminate in the Law and
specify that such instructio
shall be deemed to be
discriminatior as wel;

Kosove

Direct discrimination “shall be taken
to have occurred where one person
treated less favourably than another
has been or would be treated in a

comparable situation based on one or persons, on the basis of one or

more [protected] grounds”

Indirect discrimination “shall be
staken to have occurred where an
isapparently neutral provision,

criterion or practice would put

more [protected] grounds at a
particular disadvantage compared
with other persons, unless that
provision, criterion or practice is
objectively justified by a legitimate
aim and the means of achieving
that aim are appropriate and
necessary”

Harassmentshall be
deemed to be
discrimination “when
an unwanted conduc
takes place (including
but not limited to
unwanted conduct of
a sexual and/or
psychological nature)
based on [protected]
grounds which has
the purpose or effect
of violating the
dignity of a person,
and of creating an
intimidating, hostile,
degrading,
humiliating or
offensive
environment, as
determined by that

person”

Victimisation shall be
deemed to be
discrimination and
“shall be taken to have
occurred when any
person suffers any
adverse treatment or
adverse consequence|
as a reaction to a
complaint, or to
proceedings, which
are aimed at enforcing
compliance with the
principle of equal
treatment as defined in
Article 2(a), and/or to
the provision by such
person of information,
evidence or assistance
in connection with
such complaint or
proceedings”

“An instruction to
discriminate
against persons
based on
[protected]
grounds shall be
deemed to be
discrimination”

To specifically mention
reasonable accommodatio
for the disabled in the Law
and include it in the list of
definitions under Article 3;

To explicitly forbid racial
segregation;

n

n

% This designation is without prejudice to positimmsKosovo’s status, and is in line with UNSCR 1/2%4and the ICJ Opinion on the Kosovo declaratibn o
independence.



Exceptions from the Principle of Anti-Discrimination

Jurisdictior Exceptions Positive Action Genuine and Determining Ethos Based on Nationality | Recommendation
Occupational Requirement Religion or Belief
Albanie The prohibition of discrimination “is | “The elimination of all privileges and of “Different treatment that is based “Permission of a To clarify the meaning

not applicable in cases when there is
objectively justifiable purpose
supported on the basis of the
Constitution, international acts or
agreements ratified by the Republic g
Albania and the legislation in force”

“distinctions in compensation and
benefits” established on the basis of
protected grounds do not constitute
discrimination when “the distinctions
are reasonable and in proportion to a
risk that is assessed on the basis of
current and statistical data that can b
verified and are closely linked to the
risk”

“the prohibition of discrimination is
not applicable to the setting of a
particular age for the possibility of
social benefits, goods, facilities and
services”

The prohibition of discrimination is no|
applicable to the setting of a
particular age for the possibility of
social benefits, goods, facilities and
services

t implementation of such measures can in ng

annfair discrimination is guaranteed for
everyone, on the basis of the personal,
political, economic, social and cultural right;
assured by the Constitution of the Republic|

f Albania and international acts ratified by thg
Republic of Albania as well as by the laws i
force”

“A particular temporary measure that aims atprofessional requirement,

speeding up the real establishment of

equality, when the absence of equality has
been caused by discrimination for any

[prohibited] ground is considered a positive
action and does not constitute discriminatio
according to this law. This measure is
P interrupted as soon as the objectives of the|
treatment and offering of equal opportunitie
have been achieved”

“The implementation of special and
temporary measures, based on the
[prohibited] causes, for the purpose of
speeding up equality in the field of
employment” and “in education is not
considered discrimination. The

case mean maintaining unequal or differen
standards in a permanent manner, and the
special measures are interrupted when the
objective of the offering of equal
opportunities and treatment is achieved”

The Council of Ministers, the Minister of
Labour, Social Issues and Equal
Opportunities and the Interior Minister are
responsible for taking measures of a positi
nature in order to fight discrimination in
connection with the right to employment. T
Council of Ministers and the Minister of
Education and Science are responsible for
taking measures of a positive nature in ord
to fight discrimination in connection with the
right to education

on a [protected] characteristic
does not constitute discriminatio
5 when because of the nature of th
oprofessional activities or the

2 conditions in which the

N profession or activity is
conducted, those characteristics
constitute an essential real and

provided that the purpose of the
different treatment shall be

not exceed that which is essenti
nto realise it”

]

D

=

justified and the requirement shi
i

discrimination because o

n the exercise of the

efreedom of conscience
and religion may be
imposed only by law for g
public interest or for the
protection of the rights of
others”

of the exception
relating to “distinctions
in compensation and
benefits”;




Bosnia
&Herzegovina

The following measures shall not be
considered discriminatory if:

“they define maximum age as the mo
appropriate for terminating working
relation and determine age as a
condition for retirement”; “putting into
a less favourable position while
defining rights and obligations from
the family relation when defined with
the Law, and especially in order to
protect rights and interests of childrer)
which has to be justified with
legitimate purpose, protection of publ
moral, along with favouring marriage
in accordance with provisions of the
family law”;

Measures which “come out of
implementation or adoption of temporary

stspecial measures designed to prevent or
compensate damages that persons suffer g
[protected] grounds especially members of
vulnerable groups, like persons with
disabilities, members of national minorities,
women, pregnant women, children, youth,
elders and other socially excluded persons
civilian victims of war, victims in criminal

, proceedings, displaced persons, refugees
asylum seekers; i.e. to enable their full

c participation in all spheres of life”

Measures which “are based on
features related to [protected]
grounds when in limited

ncircumstances due to nature of
concrete professional activities g
context in which these are
implemented, such feature
represents real and defining
condition in terms of choice of
occupation. This exception shall
ok a subject to occasional
examinations”

r

Measures shall not be
considered discriminatory
“when establishing an
employment relation,
membership, and taking
actions that are in
compliance with
preaching and operating
of registered churches an
religious communities in
BiH, and other public or
private organizations
working in accordance
with the Constitution and
laws, if demanded by
religious doctrines,
beliefs or goals”

Measures which “are
based on distinction,
exclusion or giving
advance in relation to
employment as a staff
member of an institution
that is done in complianc
with doctrines, basic
presumptions, dogmas,
beliefs or learning of
actual confession or
religion, having in mind
that every distinction,
exclusion or giving
advance is done
consciously in order not
to hurt religious feelings
of members of that
confession or religion”

Measures
“based on
citizenship in a
way prescribed
by the Law”

To clarify the wording

of the provision
referring to the
exception in relation to
staff members of certain
institutions

Croatic

Placing in a less favourable position
shall not be deemed discrimination in
the following cases: “when such a

“positive action, i.e. when such a conduct ig
based on provisions of laws, subordinate
regulations, programmes, measures or

conduct is set forth by law with the aimmdecisions with the aim to improve the statu

to preserve health and to prevent
criminal acts and misdemeanours, an
when the means used are appropriats
and necessary for the aim to be
achieved; “granting of privileges to
pregnant women, children, young
people, older persons, persons with
caring responsibilities who regularly

of ethnic, religious, language or other
dminorities or other groups of citizens or
® persons discriminated on the [protected]
grounds”

Placing in a less favourable
position “in relation to a
particular job, when the nature o
the job is such or the job is
performed under such conditiong
that its characteristics related to
any of the [protected] grounds
present an actual and decisive
condition for performing that job,
provided that the purpose to be
achieved is justified and the

condition appropriate”

Placing in a less
favourable position “in
relation to occupational
activities, entering into
membership and acting in
conformity with the
canon and mission of a
church and religious
congregation entered intd
the Register of Religious
Congregations of the

Republic of Croatia, and

Placing in a less
favourable
position “on the
grounds of
nationality
pursuant to
separate
regulations”




fulfil their caring duties, and disabled
persons with a view to their protection
when such a conduct is based on
provisions of laws, subordinate
regulations, programmes and
measures”; “on the grounds of age ar
sex in the course of determining
insurance premiums, insurance
amounts and other insurance
conditions in line with relevant and
accurate statistical data and rules of
actuarial calculations, in which case
costs related to pregnancy and
motherhood may not justify
differences”; “fixing of minimum
conditions of age and/or professional
experience and/or level of education
limit for access to a certain
employment or for acquiring other
advantages linked to employment
when it is provided for in separate
regulations”; “fixing of a suitable and
appropriate maximum age as a reasqg
for the termination of an employment
and prescribing a certain age as a
condition for acquiring the right to
retirement”; “placing in a less
favourable position when regulating
the rights and obligations arising fror
family relations when it is stipulated b
law, particularly with the aim to proteg
the rights and interests of children,
which must be justified by a legitimate
aim, protection of public morality and
favouring marriage in line with Family|
Act provisions”

o

<

any other public or
private organization
which acts in conformity
with the Constitution and
laws, if this is required by
the religious doctrine,
beliefs or objectives”

Former
Yugoslav
Republic of
Macedonia

It shall not be deemed discrimination:
“setting the marriage, illegitimate
community and family exclusively as
heterosexual community, i.e. of one
man and one woman”; “achievement
the principle of freedom of speech,
public performance, opinion and publ
informing granted with the
Constitution”; “setting up requirement
for minimum age, professional
experience or length of service in

the recruitment procedures or in
granting certain job-related benefits”;

The affirmative measures: “for the benefit o
any person, group of persons or community
in order to eliminate or to diminish the actu
inequalities (...) in order to ensure their
ofatural development and effective exercise
their right to equal opportunities in
ccomparison to other persons, groups of
persons and communities”; “affirmative
5 measures which aim to protection of the
marginalized groups in order to eliminate ol
to diminish the actual inequalities”; “the
special protection of pregnant woman and
mother, stipulated by law, except when the

f Different treatment of “persons

on the basis of characteristics

alrelated to any discriminatory
ground, when the said

ofharacteristics, by the nature of
the particular occupation or
activity, or of the conditions in
which it is carried out, constitute
a genuine and determining
requirement, the objective is
lawful, and the requirement doeg
not exceed the necessary level fi
its achievement”

D

“setting up requirements for maximun

N pregnant woman or mother does not wish t

The “different treatment
of persons on the basis 0
religion, belief, sex or
other characteristics
in relation to occupation
carried out in religious
institutions or
organizations when, by
reason of nature of the
particular occupation or
activity or of the
prconditions in which it is
carried out the

The “different

f treatment of
persons which
are not citizens
of the Republic
of Macedonia
related to the
rights and
freedoms
granted with the
Constitution,
with the
legislation and
international

religion, belief, sex or

To delete the grounds o
“sex or other
characteristics” from the
exception pertaining to
employers with an ethos
based on religion or
belief;

f




age in recruitment procedures, which
connected to the need for training or
the needs of rational time limitations
related to the retirement provided

for in the law”; “setting up
requirements for minimum and
maximum age for access to certain
levels of training and education, wher
the same is objectively justified for
achieving lawful objective”

isuse this protection and has notified the

oemployer for the same in written form”; “the|
measures provided for in the Law on
Employment Promotion”; “different
treatment of persons with disabilities during

training and acquiring education to the effe¢

of satisfying special educational needs aiming

at equalization of the opportunities”; “the
measures aimed to providing balance in the
participation of men and women until

this measures are required”; “special
measures which benefit the persons or the
groups in less favourable situation result
on any discriminatory basis in order to
equalization of their opportunities, until that]
measures are satisfied”; “special protection
stipulated by law, of children without paren
under aged persons, single parents and
persons with disabilities”; “measures for
protection of originality and identity of the
persons belonging to ethnic, religious and

language minorities and their right to sustain

and develop, individually or jointly, their
own identity together with other members in
their group and to stimulate conditions for
promotion of that identity”; “measures in the
field of the education and the training which
should provide participation of the persons
from ethnic minorities until that measures &
required”

[

other characteristics
constitute a genuine and
determining requirement,
when the objective is
lawful, and the
requirement does not
exceed necessary level f
its achievement”

The “different treatment
of the persons on the
basis of religion, belief,
sex or other
characteristics in relation
to education and training
for the purposes of the
carrying out of the
occupation connected to
certain religion;

“if the participants or
bodies of churches and o
religious communities,
citizen organizations,
political parties, syndicate
and other organizations
entered in register in line
with the Constitution

and legislation, shall act
according to their own
doctrine, beliefs and/or
objectives set up in their
statutes, programmes
and/or regulations”

f

agreements to
which the
Republic of
Macedonia is a
party, and
which directly
rarise

out of the
citizenship of
Republic of
Macedonia”

Montenegr:

“Special measures aimed at creating
conditions for the realization of national,
gender and overall equality and protection
persons being in unequal position on any
ground”

“Distinction, exclusion or giving

preference is not considered to h
bfdiscrimination if so require the

peculiarities of the particular
work in which personal
characteristic of a person

“Taking measures of protection according tp represent real and decisive

certain criteria of persons”

condition of doing the work, if
the purpose to be achieved that
way is justified, as well as taking
measures of protection accordin
to certain criteria of persons”

D

To amend the definition
of genuine and
determining
occupational
requirement and
specifically state that
such requirement is
permissible only when
“the requirement is
proportionate”;

To clarify: “taking
measures of protection
according to certain
criteria of persons”




Serbis “Limitations pertaining to persons “Measures introduced for the purpose of “Different treatment, exclusion of “the conduct of priests, | “A foreign To amend the definition
performing certain state functions, as| achieving full equality, protection and giving priority on account of the | that is to say, religious person in the of genuine and
well as limitations necessary to preventprogress of an individual or a group of specific character of a job, for officials, which is in Republic of determining
advocating or pursuing fascist, Nazi gr persons in an unequal position shall not be| which an individual's personal keeping with a religious | Serbia, in occupational
racist activities, prescribed in considered to constitute discrimination” characteristic constitutes a doctrine, beliefs or the accordance with| requirement and
accordance with the law, shall not be genuine and decisive preconditignobjectives of churches international specifically state that
considered to constitute “undertaking protective measures towards | for performing the said job, if the| and religious treaties, shall such requirement is
discrimination” certain categories of persons (women, objective to be achieved is communities” shall not bg have all the permissible only when
pregnant women, women who have recently justified, shall not be considered| considered to constitute | rights “the requirement is
given birth, parents, underage persons, to constitute discrimination” discrimination” guaranteed by | proportionate”;
disabled persons and the like) [shall] be the Constitution
considered to constitute discrimination” and by law, To clarify the meaning
with the of the exception
exception of pertaining to the
those rights “conduct of priests”
that, in stipulated in Article 18
accordance with| of the Law.
the Constitution
and the law, are
only enjoyed by
the citizens of
the Republic of
Serbia”
Kosovc® - “With a view to ensuring full equality in “a difference of treatment which -

practice, a measure to prevent or compens
for disadvantages linked to one or more
[protected] grounds shall not be deemed to
discrimination, provided that it is also in
compliance with international human rights
standards”

atis based on a characteristic relat]
to one or more [protected]

bgrounds shall not be defined as
discrimination where, by reason
of the nature of the particular
occupational activities concerne
or of the context in which they
are carried out, such a
characteristic constitutes a real
and determining occupational
requirement, provided that the
objective is legitimate and the

requirement is proportionate”

* This designation is without prejudice to positimmsKosovo’s status, and is in line with UNSCR 1/2%4and the ICJ Opinion on the Kosovo declaratibn o

independence.




Anti-Discrimination Bodies

Jurisdictior Name Competences Independence/Funding Measures Recommendatiol
Albanis The Commissioner | Examine complaints from persons or groups of “The Commissioner is The Commissioner expresses
for Protection from | persons; examine complaints from organisations thatndependent in the exercise of dutyhimself by a decision
Discrimination have a lawful interest to act in the name and thith | and is subject only to the
written consent of individuals or groups of Constitution and law” The decision contains appropriate
individuals; perform administrative investigations; measures and regulations
impose administrative sanctions; encourage the The Commissioner is elected by &
principle of equality and non-discrimination, majority of all members of the If the person against whom the
especially by sensitising and informing about those| Assembly; complaint was submitted does not
issues, also including the offering of written inform the Commissioner or does
information; monitor the implementation of the law;| The Commissioner submits a not implement the decision, the
take polls in connection with discrimination; make | report at least once a year before] Commissioner imposes a measurg
recommendations to the competent authorities, the commissions of the Assembly; of a punishment by fine
especially by proposing the approval of new (ranging from 10,000 to 80,000 lek
legislation or the amendment or reform of existing | The Commissioner is prohibited
legislation; publish reports and make from being part of a political As a final means, especially when
recommendations about any kind of issue related tp organization or party, from the natural or legal subject does not
discrimination; address public opinion directly abo | carrying out political, state and comply with the decision of the
any kind of issue related to discrimination; at the professional activity, and from Commissioner or does not pay the
request of the court examining a case, set out an | taking part in the leading organs o¢ffine within three months after the
opinion in writing on any kind of issue that isatld | social, economic and commercial| time period set by the
to discrimination; contribute to reporting and to organizations; Commissioner and the sanction hgs
submit reports to international and regional badies not been objected to in court, the
represent a complainant in the judicial organsvit ¢ | The Commissioner has his own | Commissioner may ask the
cases, with his approval; inform about the right of | independent budget, which is competent authorities to remove o
protection from discrimination and the legal means| financed from the State Budget | suspend the license or authorisatign
available; hold a regular dialogue in connectiothwi | and from various donations of the natural or legal subject to
issues of discrimination with the respective social conduct his activity
groups, including non-governmental organisations;
conduct consciousness-raising and educational
activities that aid in the implementation of thasvl
Bosnia Ombudsman for Receive individual and group complaints related to| The Ombudsman of Bosnia and

&Herzegovina

Human Rights of
Bosnia and
Herzegovina

discrimination; provide needed information to natur
and legal persons who filed a complaint for
discrimination about their rights and obligatioasd
possibilities of judicial and other forms of prdiea;
propose initiation of the process of mediation in
compliance with provisions of the Law on Mediatio
collect and analyze statistical data on discrinimat
cases; deliver annual and if necessary extraorginal
reports on discrimination; inform the public on
discrimination manifestations; conduct surveysia t
field of discrimination on its own initiative; give
opinions and recommendations aiming to prevent g
combat discrimination, and suggest appropriatel leg
and other solutions to the competent institutions i

Herzegovina (BiH) shall deliver
annual reports to the Parliamenta
Assembly of BiH, the Federation
of BiH Parliament, the Republika
Srpska National Assembly and

; Brcko District Assembly;

The budget of the BiH

Ombudsman shall have a special

budget line necessary for the

functioning of a special
ndepartment/ special departments
afor combating discrimination

BiH; have the right to initiate and patrticipate in

ry

To ensure that competences of th
Ombudsperson also relate to
discrimination complaints in the
private sphere, if not already the
case;

Y




proceedings for protection from discrimination for
misdemeanours; monitor legislations and provide
advice to legislative and executive bodies; raise
awareness on issues related to racism and racial
discrimination in society; improve policy and
practices aiming to ensure equal treatment

Croatic

Ombudsman/specig
ombudsmen

Receive reports of all the natural and legal pesson
provide necessary information to natural and legal
persons that have filed a complaint on account of
discrimination with regard to their rights and
obligations and to possibilities of court and other
protection; if the court proceedings have not yesirb
initiated, examine individual reports and take @i
falling within his/her competence required for
elimination of discrimination and protection of hig
of discriminated persons; warn the public about the
occurrence of discrimination; with the parties’
consent, conduct mediation with a possibility of
reaching an out-of-court settlement; file criminal
charges related to discrimination cases to the
competent state attorney’s office; collect and yeal
statistical data on discrimination cases, infonen t
Croatian Parliament on the occurrence of
discrimination in annual and, when required,
extraordinary reports; conduct surveys concerning
discrimination, give opinions and recommendationg
and suggest appropriate legal and strategic sohitio
to the Government of the Republic of Croatia

The Ombudsman shall inform thg
Croatian Parliament on the
occurrence of discrimination in
annual and, when required,
extraordinary reports;

The Ombudsman shall perform
his/her duties with independence
and autonomy. Any form of
influence on the Ombudsman’s
work shall be forbidden.

In the exercise of his/her powers
the Ombudsman shall act in
accordance with the constitutiong|
and legal provisions and
international legal acts on human
rights and freedoms accepted by
the Republic of Croatia

In the performance of his/her
duties the Ombudsman shall
adhere to the principles of fairneg
equality and morality and shall ac]
impartially and in accordance with
standards of good administration,

2 “take actions falling within his/her
competence required for eliminatig
of discrimination and protection of
rights of

discriminated persons”

file criminal charges related to

discrimination cases to the
competent state attorney’s office;

n




Former Yugosla)
Republic of
Macedonia

Commission for
Protection against
Discrimination

Act upon complaints, give opinion and
recommendations in cases of discrimination; give
information to complainant on his/her rights and
opportunities for initiating court or other proceelu
initiate a procedure in front the competent bodies;
submit annual report to the Assembly of the former
Yugoslav Republic of Macedonia; inform the public
regarding cases of discrimination and undertake
activities for promotion and education of equality,
human rights and non-discrimination; monitor the
implementation of the Law, initiate amendments of
regulations because of implementation and
improvement of the protection against discriminatio
establish cooperation with bodies authorized for
establishing equality and protection of human sght
in the local self-government; give recommendation
to state bodies for undertaking measures for
administration of equality; give opinions on drafivs
significant for the protection against discrimiati
collect statistical and other data, form data hases
conduct studies, researches and trainings in oaladi
discrimination; cooperate with national bodies of
other countries, as well as with international
organizations in the area of protection against
discrimination and adopt rules of procedure anérotl
acts for internal organization of the work

The Commission for protection
against discrimination is an
autonomous and independent
body;

The Commission consists of seve
members;

The members are appointed by th
Assembly of the Republic of
Macedonia with a five-year
mandate and a right to be re-
elected;

n

The Commission issues an opiniol
regarding the alleged
discrimination;

The Commission recommends a
manner for eliminating the
infringements of the right;

e
If the person to whom the
recommendation is given does not|
act upon the recommendation, or
does not eliminate the infringement
of the right, the Commission may
initiate a procedure in front a
competent body for determining itg
responsibility;

Montenegr:

Protector of Human
Rights and
Freedoms

Provide required information to the complainant wh
considers to be discriminated by the natural calleg
person, about his/her rights and duties, as well as
about possibilities of court protection; conduct
conciliation proceeding; inform the public about th
important issues of discrimination; if necessaayrg
out the researches in the field of discriminaticeep
separate records of submitted complaints with Kgg
to discrimination; collect and analyze statistidata
on cases of discrimination; undertake actionsisera
awareness on issues related to discrimination

o

=

To ensure full independence of thg
Human Rights Protector in releva
legislation

To consider the expansion of the
competences of the Human Rights
Protector to the private sphere as
well for cases involving
discrimination;

h

Serbi:

The Commissioner
for Protection of
Equality

Receive and review complaints, provide opinions a
recommendations in specific cases, and pass
measures; provide information to the person lodgin
complaint concerning his/her rights and the pobibi
of initiating court proceedings or some other
proceedings for the purpose of protection, or
recommend reconciliation; file law suits in his/her
own name, and with the agreement and on behalf
the person discriminated against, unless procesdin
before a court of law have already been initiated o
concluded by passing an enforceable decision;
submit misdemeanour notices on account of

nd’he Commissioner shall be electg
by a majority vote of the overall
g number of representatives of the
people, acting upon a proposal
submitted by the committee
authorised to deal with
constitutional matters;

=

g The Commissioner may not
perform any other public or
political function or any political
activity;

violations of rights guaranteed by this Law; subamit

2dThe Commissioner shall give an

opinion on whether there has beer
violation of rights;

If the Commissioner decides that
there has been a violation of the
provisions of this Law, the
Commissioner shall issue a
recommendation to the person
against whom the complaint was
submitted, suggesting a way of

redressing the violation in questiory;

To explicitly include the conduct o
aurveys in the Commissioner’'s
competences.




annual report and special reports to the National
Assembly about the situation concerning the
protection of equality; warn the public of the most
frequent, typical and severe cases of discriminatio
monitor the implementation of laws and other
regulations, initiate the passing or amending of
regulations for the purpose of implementing and
developing protection against discrimination, and

provide opinions concerning the provisions of draft

laws and other regulations pertaining to the
prohibition of discrimination; establish and mainta

cooperation with organs authorised to ensure agualli

and the protection of human rights on the territafry
an autonomous province or a local government;
recommend measures to public administration org
and other persons aimed at ensuring equality.

The Commissioner shall be
relieved from duty if he/she
performs another duty or a job th
could influence his/her
independence;

The Commissioner shall enjoy
immunity.

e

If the person to whom a
recommendation is addressed failg

atto act upon it, that is, if he/she failg
to redress the violation in question
the Commissioner shall caution
him/her;

Should the person fail to redress tl
violation in question within 30 days
of having been cautioned, the
Commissioner may inform the
public about it

]

Kosove

Ombudsperson of
Kosovo

Investigate alleged violations of human rightsydra
attention to cases when the institutions of Kosovo

violate human rights and make recommendation to|
stop such cases and when it is necessary to expre

his/her opinion on attitudes and reactions of the
relevant institutions relating to such cases; imfor
about human rights and to make efforts to combhat
forms of discrimination through increasing of
awareness, especially through information and
education and through the media; inform the
Government, the Assembly and other competent
institutions of Kosovo on matters relating to
promotion and protection of human rights and
freedoms; publish notifications, opinions,

Article 3 of the Law on the
Ombudsperson sets out that the
Ombudsperson is an independen
ssinstitution and that “provisions of
this Law apply to protect the
rights, freedoms and interests of
alpersons in the Republic of Kosov

failure to act of the bodies of
public authorities of the Republic
of Kosovo”

recommendations, proposals and his/her own reports;

recommend the promulgation of new laws in the
Assembly, modification of the laws in force and
promulgation or amendment of administrative and
sub-legal acts by the institutions of Kosovo; to

prepare annual reports, periodical reports andrsthe

on the situation of human rights and freedoms in
Kosovo; recommend to the Assembly the
harmonization of legislation with international
standards for human rights and freedoms and thei

effective implementation; cooperate, in accordance

with the Constitution and legislation in force, kvill
organizations, local and international institutions
dealing with protection of human rights and freedo

I

m

and abroad from illegal actions or

“Issues a decision in which his
findings and recommendations arg
t submitted”

|
D

To consider the expansion of the
competences of the Ombudspersa
to the private sphere as well for
cases involving discrimination

® This designation is without prejudice to positimmsKosovo’s status, and is in line with UNSCR 1/2%4and the ICJ Opinion on the Kosovo declaratibn o

independence.
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Judicial Remedies

Jurisdictior Judicial Proceedings Legal Standing/Third Party Burden of Proof Remedies Sanctions Recommendations
Intervention
Albanie “Every person or group of| “An organisation with a lawful interest” “After the plaintiff submits the “Indemnification - To allow third-party
persons who claim that | which has “as the declared object evidence on which he bases his claim| includes, among other intervention in support of
discrimination has of their activity the protection of human and on the basis of which the court maythings, the correction of complainants
been exercised against | rights or which offer assistance to victims | presume discriminating behaviour, the the legal violations and
them (...) may submita | of discrimination” may submit a complaint| defendant is obligated to prove that thie their consequences To revise the provision
lawsuit to the competent | to the Commissioner; facts do not constitute discrimination | through return to the prio pertaining to burden of proof
court according to the according to this law” situation, appropriate to align it with the
definitions of the Code of compensation for the requirements of the relevant
Civil Procedure for “An organisation with a lawful interest or property and non- EU Directives.
indemnification according| the Commissioner may submit a lawsuit in property damages or
to law or, as the_ca_se MaY the name of a person or group of persons, through other appropriate
be, to make a criminal provided that the Commissioner or measures”
denunciation before the | rganisation shall have the consent by
organs competent fq,f special power of attorney or by declaration
criminal prosecution before the court of the person or group of
. persons injured by the discrimination”
“The lawsuit should be
brought no later than five
years from the occurrence
of discrimination and no
later than three years from
the day of knowing about
the discriminatory
behaviour”
Bosnia “Discriminated person During court proceedings, “a third party can‘ln cases when a person or group of | Determination that “a Fines ranging from| To assess how effective this

&Herzegovina

shall be able to seek
protection of his/her rightg
through existing judicial
and administrative
proceedings”

“Court and other bodies
conducting proceedings
are obliged to take urgent
actions in proceedings,
ensuring that all claims
about discrimination are
investigated as soon as
possible”

“When all claims are
based on the same factug
and legal ground, claims

can be submitted

join a person or group of persons claiming
to be victims of discrimination in the
capacity of a body, organization, institutiol
association or other person whose scope
activities includes protection from
discrimination of persons or group of
persons whose rights are being decided
upon within the proceeding”

“The court shall allow participation of a
third party only with consent of a person in
whose case the third party wants to
intervene”

persons provide facts in proceedings,
corroborating allegations that

n,prohibition of discrimination is
ofviolated; alleged offender shall have 4

duty to prove that the principle of equg
treatment or prohibition of
discrimination has not been breached

respondent violated a

plaintiff's right

to equal treatment”

(lawsuit for determining
| discrimination);

" Prohibition of
“undertaking actions that
violate or can violate
plaintiff's right to equal
treatment, i.e. to perform
actions to remove
discrimination or its
consequences (lawsuit
for prohibiting or ending
discrimination)”;

Compensation for

“material and non-

450 to 10,000 KM;
relating to specific
acts.

“Decision on a
minor offence
prescribed by this
Law shall be
published in all
media available in
the whole territory
of Bosnia and
Herzegovina”

system of remedies and
sanctions is




material damage (lawsuif
for compensation)”;

cumulatively in a single
lawsuit which shall be
decided in civil law
proceedings” Publishing “a verdict
which finds a violation of
the right to equal
treatment on the expensg
of the respondent, in case
when discrimination is
committed through medig
(printed and electronic)”

“Deadline for submitting
the lawsuit is 3 months
after finding about
violation of a right and
latest one year as of the
day a violation was
committed”

“Regardless of the
outcome of the
proceedings, the third
party shall cover its
expenses for participation|
in the civil proceedings”

Croatic “Any person who In litigation “a plaintiff may be joined by an “If a party in court or other proceedings Establishing that “the Fines ranging from| To assess how effective this
considers that his/her right intervenor, being a body, organisation, claims that his/her right to equal respondent has violated | HRK 5,000 to system of remedies and
has been violated on institution, association or another person | treatment pursuant to provisions of this the plaintiff's right to HRK 300,000; sanctions is

account of discrimination
may request protection of
that right in the
proceedings deciding
upon that right as the mai
issue, and he/she may alg
request protection in
special proceedings “

“Special proceedings for
the purpose of protection
against discrimination in
the area of work and
employment shall be
deemed to be litigations
arising from labour
relations”

“The court and other
bodies conducting the
proceedings shall urgently
undertake actions within
the proceedings,
endeavouring to
investigate discrimination
related statements as soq
as possible”

that, within its scope of activities, deals
with the protection of the right to equal
treatment in relation to groups whose righ
are decided upon in the proceedings. The

h court shall decide on the participation of

oan intervenor by applying accordingly the
provisions of the Civil Procedure Act”

“The court shall allow participation of the
intervenor only with the plaintiff's consent]

“Associations, bodies, institutions or other
organisations set up in line with law and
having a justified interest in protecting
collective interests of a certain group, or
those which within their scope of activitieg
deal with the protection of the right to equ
treatment, may bring a legal action againg
person that has violated the right to equal
treatment, if they make plausible that the
defendant’s conduct has violated the right
equal treatment of a larger number of
persons who predominantly belong to the
group whose rights the plaintiff defends”

Act has been violated, he/she shall
make it plausible that discrimination
tshas taken place. In this case, it shall i
for the respondent to prove that there

has been no discrimination”

ehas undertaken or failed

equal treatment or that
the action the responden

to undertake may directly
result in the violation of
the right to equal
treatment (action for
determination of
discrimination)”;

Prohibiting “the
undertaking of activities
which violate or may
violate the plaintiff's
right to equal treatment,
or to carry out activities
which eliminate
discrimination or its
consequences (action fo
prohibition or elimination
of discrimination)”;

Compensating for
“proprietary and non-
proprietary damage
caused by the violation o
the rights protected by
this Act (action for

relating to specific
acts

To specify the time-limit for
initiating anti-discrimination

lawsuits, in the law or by

reference to other legislation




damages)”;

Publishing in the media
“the ruling establishing

the violation of the right
to equal treatment, at the|
respondent’s cost”

Former
Yugoslav
Republic of
Macedonia

“The person considering
that some right has been
infringed because of
discrimination is entitled
to submit a lawsuit in
front competent court”

“The provisions from the
Law on civil procedure
are adequately applied to
the procedure”

“The procedure is urgent”

In a litigation procedure a “body,
organization, institution, association or
another person, which in the frame of
his/her activity deals with protection of the
right of equal treatment may join as third
party from the party of the person claiming
to be a victim of discrimination, whose
rights are being decided in the procedure’

“The court shall decide on the matter of
participation of a third party by applying the
provisions from the Law on civil
procedure”

“Associations and foundations, institutiong
or other organizations from civil society,
that have a justified interest for protectior]
of collective interests of certain group or i
the frames of its activity they deal with
protection of the rights to equal treatment
may file a lawsuit and in the procedure in
front of the court to act as co litigants
against the person who violated the right fo
equal treatment, if they make it probable

that with the treatment of the defendant, the

right to equal treatment has been violated
larger number of persons”

“If the party in a court proceeding shall

claim that in accordance with the
provisions of this Law his/her right to
equal treatment has been violated,
he/she is obliged to state all the facts
and evidence justifying his/her claim.
Providing evidence that there has bee
no discrimination is on the burden of
the opposing party”

Determination that the
respondent “violated the
right of the plaintiff to
equal treatment, i.e.

the action that he/she has

undertaken or overlooked
nmay directly lead to

violation of the right to

equality in the acting”;

Prohibiting “undertaking
actions violating or
actions that may violate
the right of the plaintiff
to equal treatment, i.e. to
perform actions for
eliminating the
discrimination or its
consequences”;

“Compensating the
pecuniary and non-
pecuniary damages
caused by violating the
rights protected

by this Law”

Announcing “the verdict
in which one determines
the violation of the rights
to equal treatment in the
media on expense of the
respondent”

Fines ranging from
EUR 400 to EUR
10000; relating to
specific acts

To assess how effective this
system of remedies and
sanctions is

To revise the provision
pertaining to burden of proof
to align it with the
requirement of the EU
Directives;

Montenegr

“Anyone who considers tq
be damaged by
discriminatory treatment
of an authority and other
legal and natural person
shall be entitled to the
court protection, in
accordance with the law”

“The lawsuit may be filed, on behalf of

discriminated persons, also by organizatigneespondent committing an act of

or individuals who are dealing with the
protection of human rights” (except for
compensation);

“If the plaintiff proved the likelihood of

discrimination, the burden of proving
that due to that act the violation of
equality in rights and equality before
the law did not occur, passes on the
respondent”

Establishing the “fact that
the respondent has acted
discriminatory against the
plaintiff”;

Prohibiting “exercising
the activity that bears
potential threat of
discrimination, i.e.
prohibition of repetition

Fine ranging from
two hundred to
three hundred
times the minimum
wage in
Montenegro;
relating to specific
acts

To assess how effective this
system of remedies and
sanctions is

To expand the types of case
leading to the imposition of
fines

To allow third-party

b




“The proceeding shall be
initiated by filing a
lawsuit”

“The provisions of the law
regulating civil

proceeding shall be
accordingly applied”

“The proceeding is
urgent”

“The lawsuit may be filed
within 90 days from the
day of cognition for the
committed
discrimination”

of discrimination
activity”;

“Compensation of
damage, in accordance
with the law”;

In “case discrimination is
performed through the
media, publication in the
media, on the expense 0
respondent, of the
judgment establishing
discrimination”

intervention in support of
complainants, and in
compensation cases

To revise the provision
pertaining to burden of proof
to align it with the
requirements of the relevant
EU Directives

Serbit

“Anyone who has sufferec
discriminatory treatment
shall have the right to
initiate a lawsuit”

“The provisions of the law
regulating litigation
proceedings shall apply
accordingly to such a
lawsuit”

“The proceedings shall bg
conducted urgently”

The lawsuits (except for lawsuits for
compensation) may be initiated by the
Commissioner and an organisation engag
in the protection of human rights or the
rights of a certain group of people”

“If discriminatory treatment solely affects
particular person, these plaintiffs may
initiate a lawsuit only with his/her consent
given in writing”

“If the plaintiff proves the likelihood of
the defendant's having committed an
edct of discrimination, the burden of
providing evidence that no violation of
the principle of equality or the principle
of equal rights and obligations has
occurred shall fall on the defendant”

h

Imposing a ban on an
activity that poses the
threat of discrimination, &
ban on proceeding with g
discriminatory activity, or
a ban on repeating a
discriminatory activity;

Establishing that the
respondent has treated tl
plaintiff or another party
in a discriminatory
manner;

Taking steps to redress
the consequences of
discriminatory treatment;

Compensation for
material and non-materia|
damage;

Publishing the decision
passed;

Fines from 5,000
to 100,000 dinars;
relating to specific
acts

0]

To assess how effective this
system of remedies and
sanctions is

To allow third-party
intervention in support of
complainants and in
compensation cases

To revise the provision
pertaining to burden of proof
as it currently refers to
“proving” the likelihood
which would appear to go
beyond the mere
establishment of facts
required by the Equality
Directives.




Kosovc®

Any claim of
discrimination shall be
“decided or adjudicated in
accordance with
applicable law by
administrative bodies and
courts of competent
jurisdiction, which have
jurisdiction over the
concrete issue covered by
the claim”

“Associations, organisations or other lega
entities may institute or support legal
actions either on behalf of a claimant or
claimants, with their consent, for utilising
any judicial and/or administrative procedu|
for the enforcement of obligations under
this Law”

“When persons who consider
themselves wronged because the
principle of equal treatment has not

recourt or other competent authority,
facts from which it may be presumed
that there has been direct or indirect
discrimination, it shall be for the
respondent to prove that there has be
no breach of the principle of equal
treatment”

been applied to them establish, before

“Compensation for both
pecuniary and non-
pecuniary damages,
auffered by

victims of violations
which compensation may
include restitution of all
rights and other remedie
emprovided within the
applicable Law which the
competent body deems
appropriate”

Fines ranging from
EUR 500 to EUR
10000; relating to
specific acts

To include in the Law an
indication of the role of
courts and types of
proceedings related to
discrimination complaints
before courts, along with
references to the appropriate
courts and procedures, and
list of claims

To allow third-party
intervention in support of
complainants

® This designation is without prejudice to positimmsKosovo’s status, and is in line with UNSCR 1/2%4and the ICJ Opinion on the Kosovo declaratibn o
independence.



