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Executive Summary

The overall purpose of this reference paper, produced with the support of the
Organization for Security and Co-operation in Europe (OSCE) Mission to Bosnia
and Herzegovina,' is to serve as a tool not only to raise awareness of human trafficking
for the purpose of labour exploitation, but also to increase understanding of relevant
authorities on trafficking for labour exploitation in general. It is hoped that the paper
will represent a starting point for further research and monitoring of the phenomenon
in BiH, and serve as a background for the drafting of the next State Action Plan for
Combating Trafficking in Human Beings upcoming in 2012. The need for such a
tool was triggered by an increasing number of victims of labour exploitation, a
phenomenon also recognized by the State Co-ordinator for Combating Trafhicking
in Human Beings.> To provide a context for addressing the issue of human trafficking,
the paper first describes the relevant international standards pertaining to trafhicking
in human beings, forced labour and slavery. It details standards enshrined in the
relevant documents of the OSCE, the United Nations (UN), the Council of Europe
(CoE), the European Union (EU) and the International Labour Organization
(ILO). Trafficking for labour exploitation takes different forms and targets different
victim profiles than trafficking for sexual exploitation. In this paper, focus is given to
the specific features of labour exploitation, emphasizing the need to recognize the
vulnerabilities of potential victims and facilitate their identification.

The paper primarily addresses trafficking for the purpose of labour exploitation as
it applies in Bosnia and Herzegovina (BiH). In this context, the most prominent

1 Within the project entitled “Strengthening the Response of Domestic Institutions to Trafficking in Human
Beings for the Purpose of Labour Exploitation in Bosnia and Herzegovina,"was generously supported by the
Permanent Delegation of Finland to the OSCE.

2 State Action Plan for Combating Trafficking in Human Beings www.msb.gov.ba/anti_trafficking/dokumenti/
planovi/?id=3878
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problem is begging, mostly seen in Roma communities. as a consequence of more
complex economic and social circumstances in BiH. The data available point to a
number of cases of organized begging wherein the perpetrators gain significant
material benefit in an illegal manner.

The paper also includes an overview of labour, immigration and criminal law. In
addition to international standards which prescribe that assistance and protection be
given to victims of trafficking, the paper describes the national referral mechanism,
which is a co-operative framework through which state actors fulfill their obligations
to protect and promote the human rights of trafficked persons and co-ordinate their
efforts in a strategic partnership with civil society.’ It also attempts to provide an
overview of the referral mechanism for victims of labour exploitation.

Since the practical aspect of combating trafficking should not be neglected, case
examples of identified or potential labour exploitation are included to illustrate
the institutional response to human trafhicking for labour exploitation. Finally, the
paper looks at some outstanding issues that should be tackled by the authorities, and
provides suggestions for solutions.

3 OSCE/ODIHR National Referral Mechanisms Joining Efforts To Protect The Rights Of Trafficked Persons: A
Practical Handbook, available in English at www.Osce.Org/Odihr/13967



l. Introduction

Human trafficking is a serious form of human rights violation. It takes different
forms that are often disguised and hidden from the public authorities. The room for
deception may be attributed not only to the complex nature of the crime but also
to the definitions given for the different forms of serious human rights violations
(forced labour, slavery etc.). This is especially true of human trafficking for labour
exploitation. According to recent International Labour Organization (ILO)
estimates there are approximately 2.5 million victims of forced labour (including
sexual exploitation) as a result of trafficking.*

Human trafficking seriously damages the lives of victims long after the exploitation
is over. Trafficking, as an international phenomenon, knows no borders, nationality
or religion. However, it was not until the twentieth century that trafficking in human
beings was recognized as a serious violation of international law”.

In 2003, the Protocol to Prevent, Suppress and Punish Trafficking in Persons
Especially Women and Children (Palermo Protocol),® supplementing the United
Nations Convention against Transnational Organized Crime (UNCTOC) set forth
in law a complex definition of human trafficking. The definition provided in the
Palermo Protocol is detailed and multilayered, to encompass the changing nature
of trafficking with regards to the profile of the victims and the modus operandi of the
perpetrators.

In arecent regional development, the CoE Convention on Action against Trafficking
in Human Beings (CoE Convention) expanded the protection of the Palermo
Protocol to encompass internal trafficking. International standards clearly consider
trafficking a violation of international norms and oblige States to take effective
measures to prosecute traffickers, protect the victims and prevent trafficking.

Trafficking in human beings in BiH was initially identified after the 1992-1995
conflict, when a number of foreign victims came to light. The country was then
characterized as both a transit and destination country. In 2003, BiH took legislative,
institutional and operational measures to combat trafficking. These efforts were
effective to some extent, but there is still much room for improvement. The complex
constitutional structure in BiH and the necessity for effective inter-governmental co-
operation makes combating trafficking a difficult task for the relevant institutions.

4 UN GIFT: Global Initiative to Fight Human Trafficking: The Facts, available at http://www.unglobalcompact.
org/docs/issues_doc/labour/Forced_labour/HUMAN_TRAFFICKING_-_THE_FACTS_-_final.pdf

5 For more discussions on trafficking as a violation of international law, see: The International Law of Human
Trafficking by Anne T. Gallagher, 2010, Cambridge University Press 32 Avenue of the Americas, New York,
ny 10013-2473, USA

6 The Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, was
adopted by General Assembly resolution 55/25. It entered into force on 25 December 2003, available at:
http://www2.0hchr.org/english/law/protocoltraffic.htm.
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Given that labour exploitation is less visible than other forms of trafficking, effective
prevention requires co-ordinated efforts and improved responses by all actors in the
system. This includes the early identification of undeclared work and the taking into
account of migrant perspectives when tackling the issues of labour exploitation. In
this regard, labour inspections are a valuable resource that may contribute to the
proper identification of potential victims of trafficking for labour exploitation.



Il. Trafficking in human beings for the purpose of labour
exploitation: international standards

1. Legislative overview

1.1. United Nations Convention against Transnational Organized Crime and its

Protocols

Trafficking in human beings is recognized as a violation of international law and its
constituent elements are enshrined in relevant international instruments. The first
comprehensive definition was provided in the Palermo Protocol supplementing the
United Nations Convention against Transnational Organized Crime (UNCTOC)’
where it was stated that:

a. “Trafhicking in persons” shall mean the recruitment, transportation, transfer,
harbouring or receipt of persons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, of deception, of the abuse
of power or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having control over
another person, for the purpose of exploitation. Exploitation shall include, at
a minimum, the exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or practices similar to
slavery, servitude or the removal of organs;

b. The consent of a victim of trafficking in persons to the intended exploitation
set forth in subparagraph (a) of this article shall be irrelevant where any of the
means set forth in subparagraph (a) have been used;

c. 'Therecruitment, transportation, transfer, harbouring or receipt of a child for the
purpose of exploitation shall be considered “trafficking in persons” even if this
does not involve any of the means set forth in subparagraph (a) of this article;

d. “Child” shall mean any person under eighteen years of age.

The Palermo Protocol obliges states to criminalize the conduct if committed
intentionally and obliges them to set up effective measures for the prevention of
trafficking and the protection of victims.

The definition recognizes labour exploitation as a form of trafficking. It could be
argued that the definition of trafficking in the Palermo Protocol encompasses
only situations where the crime occurred within organized criminal activity and is

7 The Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, was
adopted by General Assembly resolution 55/25. It entered into force on 25 December 2003, available at:
http://www2.0hchr.org/english/law/protocoltraffic.htm.
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transnational in character, as the definition is part of the UNCTOC which primarily
focuses on transnational organized crime.

A definition of trafficking in human beings is included below in the matrix of the

elements of the offence:

Trafficking in persons (TIP) — matrix of the elements of the offence

N | Trafficking in Human Beings for the Purpose of Labour Exploitation: A reference paper for Bosnia and Herzegovina

Action . Means . Purpose
Recruitment Threat or use of force Exploitation of the
prostitution of others
Transportation Other forms of coercion Other forms of sexual
exploitation %
,,,,,,,,,,,,,,,,,, -
-
Transfer . Abduction . Forced labour 2
2SO0 TOTOOTONSOON B s (=}
. . G
Harbouring Fraud Slavery or other slavery like g
situations é
L — | ———— =
Receipt of Deception Servitude =0
persons T oo — _E
Abuse of official position ¢ Organ removal EE
s ettt £
Abuse of a position of Etc. =
vulnerability T
Giving or receiving of
¢ payments or benefits to
achieve the consent of a
person having control over
another person

Source: United Nations Office of Drugs and Crime (UNDOC): Anti-human trafficking manual
for criminal justice practitioners, Module 1: Definitions of trafficking in persons and smuggling
of migrants.

1.2. Council of Europe Convention

Since the adoption of the Palermo Protocol, the phenomenon of trafficking changed
and the adoption of more detailed and comprehensive documents was needed. The
Council of Europe (CoE) Convention®, as the first European treaty in this field, is a
comprehensive document focusing mainly on the protection of victims of trafficking
and the safeguarding of their rights. It also aims to prevent trafficking and to prosecute
traffickers. In addition, the CoE Convention provides for the creation of an effective
and independent monitoring mechanism capable of controlling the implementation
of the obligations contained in the CoE Convention. This monitoring mechanism is

8 CoE Convention on Action against Trafficking in Human Beings was adopted by the Committee of
Ministers on 3 May 2005, [CETS No. 197], available at: http://www.coe.int/T/E/human_rights/trafficking/
PDF_Conv_197_Trafficking_E.pdf,



the Group of Experts on Action against Trafficking in Human Beings, also known as
GRETA.

The definition of trafficking in human beings is provided in Article 4 of the CoE
Convention. The authors of the CoE Convention decided to fully integrate the
definition as stipulated by the Palermo Protocol. However, the CoE Convention
clearly recognizes that “internal trafficking” may occur in the territory of a single state
and the victims may be citizens of that country. The definition also provides that
trafficking does not have to be connected to organized crime.

1.3. Organization for Security and Co-operation in Europe Commitments and

Action Plan to Combat Trafficking in Human Beings

The implementation of the standards expressed in the CoE Convention are reflected
also in the OSCE Commitments relating to combating trafficking in human beings,
in particular the OSCE Action Plan to Combat Trafficking in Human Beings.” These
commitments, affirming the primary responsibility of the participating States to
address trafficking in human beings and tasking the OSCE’s institutions, structures
and field operations in clearly defined areas, constitute a comprehensive framework
for combating the problem.

The OSCE has a well-developed institutional capacity and a proven track record in
providing effective assistance to the participating States in the implementation of their
anti-trafficking commitments. Concrete actions include helping to establish effective
and inclusive national referral mechanisms, as well as improving the process of victim
identification and ensuring that they are provided with support and protection. The
OSCE Action Plan contains far-reaching recommendations for participating States
on the best ways and means to implement the various anti-trafficking commitments,
as well as precise tasks for the OSCE bodies to assist the participating States in this
endeavour. The implementation of the Action Plan remains a long-term obligation

for all OSCE bodies.

With regard to labour trafficking, the relevant provisions are contained in the
Decisions of the Ministerial Council,'® which encourages the participating States
to combat trafficking in human beings for labour exploitation in a more proactive
manner and provides a wide ranging set of commitments to combat this form of
exploitation."

9 In 2003, the OSCE Ministerial Council endorsed the OSCE Action Plan to Combat Trafficking in Human
Beings and established the OSCE Anti-Trafficking Mechanism, OSCE PC.DEC/557, 24 July 2003, available
at: http://www.osce.org/pc/42708

10 OSCE Decision No. 14/06 Enhancing Efforts to Combat Trafficking in Human Beings, including for
Labour Exploitation, through a comprehensive and proactive Approach, MC.DEC/14/06 as of 5 December
2006 and OSCE Decision No. 8/07 on Combating Trafficking in Human Beings for Labour Exploitation,
MC.DEC/8/07 as of 30 November 2007.

1 See Article 6 of the Decision No. 14/06 and Decision No. 8/07 in its entirety.
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1.4. European Union framework to combat Trafficking in Human Beings

The EU also has a well developed anti-trafficking framework which follows
international and regional progress in this field. Although BiH is not formally
obliged to comply with the relevant EU law at this stage of the accession process, it is
expected that it will establish a corresponding institutional and legislative framework
on its path to EU integration.

More rigorous prevention, tougher penalties for traffickers and better protection
for victims are the key aims of a new EU Directive on Preventing and Combating
Trafficking in Human Beings and Protecting its Victims (EU Directive).'? The new
EU Directive applies to trafficking within the sex industry or for labour exploitation
in, for example, construction work, farming or domestic service. The EU Directive
also emphasizes that several hundred thousand people are trafficked into or
within the EU each year. Many victims are exploited for prostitution (43 per cent,
overwhelmingly women and girls), or for labour exploitation (32 per cent).

The new EU Directive lays down minimum rules for defining criminal offences
and sanctions for traffickers and introduces common rules for crime prevention
and protection for victims. The EU Directive seeks to create an environment that
dissuades traffickers while at the same time guarantees assistance and protection
for victims of trafficking, especially children. The text takes a broader view of what
constitutes trafficking in human beings than the previous EU framework decision of
2002 (which it replaced) and includes additional forms of exploitation.

“Exploitation” includes, as a minimum, exploitation of the prostitution of others
or other forms of sexual exploitation, forced labour or services, including begging,
slavery or practices similar to slavery, servitude, the exploitation of criminal activities,
or the removal of organs. The definition also covers trafficking in human beings for
illegal adoption or forced marriages. “Exploitation of criminal activities” means
exploitation of a person to commit, for example, pick-pocketing, shop-lifting, drug
trafficking and other crimes that are subject to penalties and involve financial gain.

The new EU Directive sets maximum EU-wide penalties of at least five years’
imprisonment. Only in highly extenuating circumstances may judges impose lower
sentences. Sentences of up to ten years’ imprisonment may be imposed if there are
specific aggravating circumstances. These aggravating circumstances include cases
where children are exploited, criminal organizations are involved, the victim’s life
is endangered or serious violence is used. Instigating, aiding, abetting or simply
attempting to commit such an offence is also punishable.

12 Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 replacing Council
Framework Decision 2002/629/JHA, available at: http://ec.europa.eu/anti-trafficking/download.
action?nodeld= 9c9ba3cd-794b-4a57-b534-ad89¢ffac575&fileName=Directive+THB+L+101+15+april+2011.
pdf&fileType=pdf



Where legal persons are involved, sanctions should include criminal or non-
criminal fines and could also include, for example, exclusion from entitlement to
public benefits or aid, temporary or permanent disqualification from engaging
in commercial activities, and judicial supervision or the temporary or permanent
closure of establishments.

Member States should also ensure that the instruments and proceeds of these
crimes are confiscated. They are also “encouraged” to use them to support help and
protection for victims, including compensation.

Victims should receive accommodation, material assistance and, where necessary,
medical treatment, including psychological assistance, counselling and information.
Legal counselling and legal representation should be free of charge where the victim
lacks sufficient financial resources. Victims of trafficking should also have access
to witness protection programmes and to compensation schemes. Assistance and
support should be provided “before, during and for an appropriate time after criminal
proceedings,” irrespective of a victim’s willingness to act as a witness. A requirement
not to prosecute or impose penalties on victims is explicitly stated in the text.

The new EU Directive criminalizes knowingly using the services of a trafficked person.
This provision has the potential to have a strong preventive effect by discouraging
demand. This criminalization could include employers of legally-staying third-
country nationals and EU nationals, as well as buyers of sexual services from any
trafficked person, irrespective of their nationality.

Within five years, the European Commission must submit a report assessing
the impact of existing national laws that make it a crime to use services “which
are the objects of exploitation of trafficking in human beings”. This report will be
accompanied, if necessary, by appropriate proposals.

The text also provides for the appointment of an Anti-Trafficking Co-ordinator, who
would contribute to Commission reports on the progress made in the fight against
trafficking in human beings.

Forced labour: notion and definition

While there is a recent strong commitment to combat trafficking for labour
exploitation and forced labour as one of its forms, the relevant international
instruments mentioned above do not define forced labour. It is therefore necessary
to invoke the definition from the ILO who adopted Convention No. 29 in 1930.
Article 2(1) of ILO Convention No.29 defines forced labour as “all work or service
which is exacted from any person under the menace of any penalty and for which the said
person has not offered himself voluntarily.”

ILO Convention No.29’s definition of forced labour focuses on the exaction of
involuntary labour through coercive means. In essence, the definition predisposes

S| | OSCE BiH | July 201
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that the work is not voluntary and that labour is conducted under the threat of
coercion. The penalty within the meaning of this definition does not have to be a
“sanction” but may take the form of other penalties such as the loss of privileges and
benefits. It is clear that the definition also encompasses physical abuse and death
threats to the victims and members of their family. The threat may be psychological
and the most common is the threat of reporting them to the police. This, naturally,
has an enormous influence on the person who is illegally residing in the country
where the forced labour occurs.

In 1957, the ILO supplemented Convention No.29"* with the Abolition of Forced
Labour Convention, ILO Convention No.105,"* which provides for the immediate
and complete eradication of forced labour in specific circumstances. Article 1
imposes an obligation on ratifying States to suppress the use of forced labour where
it is used for political purposes, purposes of economic development, as a means of
labour discipline, as a punishment for strike action or as a means of discrimination.
ILO Conventions No.29 and No.10S are collectively referred to as the “ILO Forced
Labour Conventions.”

Together they represent the key international instruments concerning the abolition
and control of forced labour and apply to work or service exacted by governments,
public authorities, private bodies and individuals. It should be stressed that not all
forms of forced labour are prohibited under the ILO Forced Labour Conventions.
Article 2(2) of ILO Convention No.29 sets out certain exemptions which otherwise
would have fallen under the definition of forced or compulsory labour. Those
exemptions relate to compulsory military service, normal civic obligations, prison
labour, emergencies and minor communal service.

13 Text of the Convention available at: http://www.ilo.org/ilolex/cgi-lex/convde.pl?C029
14 Text of the Convention available at: http://www.ilo.org/ilolex/cgi-lex/convde.pl?C105



Identifying forced labour in practice

© Lack of consent to (involuntary nature of) | Menace of a penalty (the means of keeping
¢ work (the “route into” forced labour) . someone in forced labour)
. Birth/descent into “slave” or bonded status Actual presence or credible threat of:
«  Physical abduction or kidnapping «  Physical violence against worker or family or
«  Sale of person into the ownership of another close associates
«  Physical confinement in the work location — | +  Sexualviolence
in prison or in private detention «  (Threat of) supernatural retaliation
«  Psychological compulsion, i.e. an order to «  Imprisonment or other physical
work, backed up by a credible threat of a confinement
penalty for non-compliance . Financial penalties
. Induced indebtedness (by falsification of . Denunciation to authorities (police,
accounts, inflated prices, reduced value immigration, etc.) and deportation

of goods or services produced, excessive

«  Dismissal from current employment
interest charges, etc.)

«  Exclusion from future employment
«  Deception or false promises about types and

«  Exclusion from community and social life
terms of work

Withholdi d tof «  Removal of rights or privileges
: Fnolding and non-payment ot wages «  Deprivation of food, shelter or other

. Retention of identity documents or other o
necessities

valuable personal possessions . . .
P P . Shift to even worse working conditions

. Loss of social status

Source: ILO; A Global Alliance Against Forced Labour Global Report under the Follow-up to the
ILO Declaration on Fundamental Principles and rights at Work, 2005

There is a distinction in the constitutive elements between slavery and forced labour.
The concept of ‘ownership’ makes the two sets of practices distinct'® because this
element is central to any case of slavery. In comparison, forced labour “does not
include a concept of ownership, it is clear that the practice imposes a similar degree
of restriction on the individual’s freedom — often through violent means, making
forced labour similar to slavery in its effect on the individual”'® Weissbrodt further
suggests that:

[T]he circumstances of the enslaved person are crucial to identifying what
practices constitute slavery, including:

(i)  The degree of restriction of the individual’s inherent right to freedom of
movement;
(i)  The degree of restriction of the individual’s personal belongings; and

15 Weissbrodt D & Anti-Slavery International, “Abolishing Slavery and its Contemporary Forms”, HR/
PUB/02/4,2002,available at: http://www.antislavery.org/homepage/resources/Weissbrodt%20report%20
final%20edition%202003.pdf

16 ibid
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(iii) The existence of informed consent and full understanding of the nature of
the relationship between the parties."”

The distinction between slavery and forced labour is relevant for the purposes of legal
qualification but, in practice, does not carry any consequences since both conditions
are recognized as exploitative. Forced labour can be seen as the minimum common
denominator upon which cases of trafficking can be recognized'®.

The ILO definition of trafficking focuses on cases of forced labour; it is labour right
oriented. On the other hand, international documents (including the Palermo
Protocol) describe forced labour as an integral part of trafficking. Determination of
forced labour may not be an easy task since ILO Convention No. 29 does not provide
a precise definition or constituent elements. On the other hand, recognition of
trafficking is conditioned by the identification of forced labour. The useful indicator
is coercion, still a broad and open concept.

Weissbrodt suggests, referring to the travaux préparatoires of the Palermo Protocol,
that coercion exists in “any situation in which the person involved has no real and
acceptable alternative but to submit to the abuse involved.””” Experiencing loss of
control over one’s life comes as a general indicator of the existence of coercion and
forced labour.

Useful criteria are crucial to the design of an effective strategy to combat trafficking in
human beings for the purpose of labour exploitation. Annex 1 of this paper provides
the list of ILO indicators for the identification of forced labour that may be useful in
identifying trafficking for labour exploitation. >

2.1. Migrant workers

In order to fully understand the phenomenon of trafficking for labour exploitation,
issues related to migrant workers must be detailed. Undeclared work has a strong
connection to migration since, in many cases, migrant workers are recruited into
some sort of illegal work. Unregulated status makes migrants vulnerable and subject
to lower level labour standards.

17 Ibid

18 Trafficking in Human Beings: Methodology Package: Produced by Iveta Bartunkova, Anti-Slavery
International, Audrey Guichon and Christien Van Den Anker, p. 12 Centre for the Study of Global Ethics,
University of Birmingham.

19 General Assembly, Travaux Préparatoires, A/55/383/Add], at para. 63, quoted in Weissbrodt D, supra note
11, at footnote 109.

20 The ILO suggests six indicators of forced labour: * i. Threats or actual physical harm to the worker. ii.
Restriction of movement and confinement, to the workplace or to a limited area. iii. Debt bondage: where
the worker works to pay off a debt or loan, and is not paid for his or her services. The employer may provide
food and accommodation at such inflated prices that the worker cannot escape the debt. iv. Withholding
of wages or excessive wage reductions, that violate previously made agreements. v. Retention of passports
and identity documents, so that the worker cannot leave, or prove his/her identity and status. vi. Threat of
denunciation to the authorities, where the worker is in an irregular immigration status.”



The “United Nations Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families” defines migrant worker as follows:

The term “migrant worker” refers to a person who is engaged or has been engaged in
aremunerated activity in a State of which he or she is not a national.

These workers migrate either within countries or across borders for employment
purposes. The realities of labour migration often mean that, in practice, distinctions
between migrant and trafficked workers are difficult to establish. If a migrant worker
is coerced to work they become trafficked. In any case in which the migrant workers
are coerced and trafficked, they can benefit from the protective measures enshrined
in binding international standards®' as the victims of trafficking.

Migrant workers are generally at more risk of being trafficked simply due to the fact
that they are seeking employment in another country under conditions that are often
restrictive and unfavourable. Economic globalization has produced the demand fora
cheap labour force especially for difficult and dangerous jobs within the host country.

Debunking Common Trafficking Myths
(US Trafficking in Persons Report 2009)

Initial Consent:

A person may agree to migrate legally or illegally or take a job willingly. But
once that work or service is no longer voluntary, that person becomes a victim
of forced labour or forced prostitution and should accordingly receive the
protections contemplated by the Palermo Protocol. Once a person’s work is
recruited or compelled by the use or threat of physical violence or the abuse
or threatened abuse of the legal process, the person’s previous consent or
effort to obtain employment with the trafficker becomes irrelevant. A person
may agree to work for an employer initially but later decide to stop working
because the conditions are not what they agreed to. If an employer then
uses force, fraud, or coercion to retain the person’s labour or services, the
employer becomes a trafficking offender and the employee becomes a victim.

21 Please see Palermo Protocol and CoE Convention.
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In April 2008, this type of misplaced reliance on a worker’s initial consent led
to the deportation of three Thai victims from a European country because,
according to the head of the anti-trafficking police unit in that country,
the victims had consented to the employment and had arrived voluntarily
in that country as guest workers. The victims in this case discovered their
employment conditions were vastly different from what they expected
when they initially accepted their jobs and travelled to Europe; further, their
employers retained their passports, forced them to sometimes work without
compensation, and threatened to turn them over to police if they did not
work as they were told.

Prior Work History:

Previous employment choices also do not exclude the possibility that a
person may be a victim of trafficking. Some government officials fail to
identify victims of sex trafficking because they may have willingly worked in
the sex industry prior to being trafficked. Law enforcement may fail also to
identify victims of labour trafficking because they are migrant workers and
may have previously worked in difficult conditions, either legally or illegally.
Whether a person is a victim of labour trafficking turns on whether that
person’s service or labour was induced by force, fraud, or coercion.

‘Wage Payment:

Case law from U.S. criminal cases has established that payment of a wage
or salary is not a definitive indicator that the labour or service is voluntary.
If a person is compelled to labour through the use of force or coercion—
including the use of nonphysical forms of coercion such as financial harm—
then that work or service is forced, even if he is paid or compensated for the
work.

Source: The US Trafficking in Persons Report, June 2009. This Report and subsequent updates
are available at: www.state.gov/g/tip

2.2. Forms of forced labour

2.2.1. Bonded Labour

One form of force or coercion is the use of a bond, or debt, to keep a person under
subjugation. This is referred to in law and policy as “bonded labour” or “debt
bondage” also recognized in the Palermo Protocol as a form of exploitation for
trafficking. Workers around the world fall victim to debt bondage when traffickers
or recruiters unlawfully exploit an initial debt the worker assumed as part of the



terms of employment. Workers may also inherit debt in more traditional systems of

bonded labour.
2.2.2. Forced labour and debt bondage among migrant labourers

The vulnerability of migrant labourers to trafficking schemes is especially disturbing
as the population is sizeable in some regions. There are three potential contributing
factors:

1. abuse of contracts;

2. inadequate local laws governing the recruitment and employment of migrant
labourers; and

3. intentional imposition of exploitative and often illegal costs and debts on these
labourers in the source country, often with the support of labour agencies and
employers in the destination country.

Abuses of contracts and hazardous conditions of employment do not in themselves
constitute involuntary servitude. But the use or threat of physical force or restraint
to keep a person working may convert a situation into one of forced labour. Costs
imposed on labourers for the “privilege” of working abroad can make labourers
vulnerable to debt bondage. While the costs alone do not constitute debt bondage,
when they become excessive and involve exploitation by unscrupulous employers in
the destination country, they can lead to involuntary servitude.

2.23. Involuntary Domestic Servitude

A unique form of forced labour is that of involuntary domestic workers, whose
workplace is informal, connected to their off-duty living quarters, and not often
shared with other workers. Such an environment is conducive to exploitation
since authorities cannot inspect private property as easily as they can inspect
formal workplaces. In some countries, large numbers of local children, often from
less developed rural areas of the country, labour in urban households as domestic
servants. Some of them may be vulnerable to conditions of involuntary servitude.
Foreign migrants, usually women, are recruited from less developed countries to
work as domestic servants and caretakers in more developed locations. But many of
these places do not provide domestic servants the same legal protections that they
provide for foreign workers in other sectors.

Without protections, foreign workers may have fewer options for seeking help when
faced with their employer’s threat or use of force. If they are confined to a home,
either through physical restraint or through the confiscation of identity and travel
documents, they may find it very difficult to reach out to NGOs or public authorities
for assistance due to lack of awareness and fear of their employers. This high degree
of vulnerability necessitates a strong response from law enforcement and need for
victim protection when domestic servants are found in conditions of involuntary
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servitude in a home. Those domestic servants who choose to escape from abusive
employers are sometimes termed “runaways” and seen as criminals, though they
should be considered possible victims of trafficking.

2.2.4. Forced Child Labour

3

Most international organizations and national laws recognize that children may
legally engage in light work. However, the worst forms of child labour should be
eradicated. The sale and trafficking of children and their entrapment in bonded and
forced labour are among the worst forms of child labour. Any child, who is subject
to involuntary servitude, debt bondage, peonage, or slavery through the use of force,
fraud, or coercion, is a victim of human trafficking regardless of the location of that
exploitation. Indicators of possible forced labour of a child include situations in
which the child appears to be in the custody of a non-family member who has the
child perform work that financially benefits someone outside the child’s family and
does not offer the child the option of leaving.

International Labour Organization - Indicators for Trafficking
in Human Beings

The definition of human trafficking given in the Palermo Protocol is complex. It
should therefore come as no surprise that jurists and lawmakers continue to debate
certain issues surrounding the definition. There has been, for example, considerable
debate as to whether trafficking must involve some movement of the trafficked
person, either within or across national borders, together with the process of
recruitment, or whether the focus should be only on the exploitation that occurs at
the end. A further issue has been whether trafficking for the purposes of exploitation
necessarily involves coercion. *

On some of these issues, the 2007 International Labour Organization (ILO) General
Survey® provides some useful clarification. One is the concept of voluntary offer
for work or service, and how constraint and coercion can be imposed. An external
constraint or indirect coercion interfering with a worker’s freedom to “offer himself
voluntarily” may result not only from an act of the authorities, but also from an
employer’s practice, for example, where migrant workers are induced - by deception,
false promises and retention of identity documents — or forced to remain at the
disposal of the employer. Such practices represent a clear violation of ILO Forced

22 ILO, “The Cost of Coercion: Global Report under the Follow-Up to the ILO Declaration on Fundamental
Principles and Rights at Work”, 2009, available at: http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@
relconf/documents/meetingdocument/wems_106230.pdf

23 International Labour Conference 96th Session, 2007 Report IIl (Part 1B): General Survey concerning the
Forced Labour Convention, 1930 (No. 29), and the Abolition of Forced Labour Convention, 1957 (No. 105)



Labour Conventions. However, neither the employer nor the State is accountable for
all external constraints or coercion existing in practice.”*

As is also observed in the General Survey, the Palermo Protocol on trafficking has
important implications for interpreting the concept of consent in a work or service
relationship. It contains a qualifying provision to the effect that the consent of a
victim of trafficking to the intended exploitation is irrelevant if means of coercion
such as the threat or use of force, abduction, fraud, deception, abuse of power or
of a position of vulnerability, are used, each of which definitely excludes voluntary
offer or consent. As the means of coercion are not in any case relevant in the case of
children, the question of consent does not arise.

Of practical importance are the ILO indicators,” since trafficking for labour
exploitation and forced labour can be very difficult to identify in practice. The
purpose of these indicators is to serve as a tool for labour inspectors as they attempt
to ascertain whether a worker should be considered a victim of trafficking (whether
or not the case has been prosecuted as such). The same set of indicators may be
used as a guide for national statistical offices in their attempts to produce national
estimates, particularly in countries of origin when interviewing a representative
sample of returned migrants.

There are four sets of operational indicators for adult and child victims of trafficking
for labour and sexual exploitation. Each set is a structured list of indicators relevant
to the following dimensions of the trafficking definition®:

« Deceptive recruitment (or deception during recruitment, transfer and
transportation): 10 indicators

« Coercive recruitment (or coercion during recruitment, transfer and
transportation): 10 indicators

« Recruitment by abuse of vulnerability: 16 indicators
« Exploitative conditions of work: 9 indicators
« Coercion at destination: 15 indicators

o Abuse of vulnerability at destination: 7 indicators

24 Sam Maher for the Clean Clothes Campaign: false Promises: Migrant Workers in the Global Garment
Industry, 2009

25 The methodology used to reach consensus on the indicators of human trafficking is called the Delph